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CHAFPTER 9

The Serendipitous Nature of the ICce

Tri
Proceedings Risks the 1¢C’s Credib;); al

ty

Michael G. Karnavas

Abstract

This chapter considers whether the ad hoc nature of Icc
undermining the icc’s credibility. The Rome Statute and theicg
Evidence have sufficient constructive ambiguity as to how tri
such that, depending on the serendipitous composition of
can be shaped in a more ‘adversarial’ or more ‘inquisitorial’
which may have been the result of a diplomatic compromi
trial proceedings at the 1CC; no two trials are conducted
the hallmarks of any good court are uniformity, predictability, and reliability inits
ceedings, does this feature, which is unique to the 1cc, risk undermining dxk‘;
macy of the IcC's judgments and, inexorably, the 1¢¢ itself?

ial proceedip,. -

Rules of Pmcedu:h
als should pe COndu::
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fashion, This Malleajer
se, has resulted ip o4 h
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.nl)i«'!ﬂ"" and to accept its decisions and resul

: ts. This j
yal(ized) tribunals and courts where in IS especially e

Variably there

, = )

. al clements at play, as recently seen by efforts of Eeerd Aﬁice certain
; dN States

o leave the icc.!
¢ i the few rial proceedings in its 14-year practice is jnd;
e, it May not be too soon to predict that, indeed, trials
;-‘)rgt‘ extent be conducted based on judicial preferences fo
I?l o the judges may WiS':t the proceedings to lean in one
Jdversarial oF inquisitorial. This w?)uld not necessarily
snfair trials. AS long as t.he proceedings meet the underlying criterig of being
fair, expeditious, impartial, and are conducted ‘with fyl) respect for the rights
o the a¢ cused;? all is fair ga'me. Nonetheless, the unintended consequences
may, if not will, lead to criticism and a loss of confidence in the outcomes of
irials, resulting from perceptions of unfairness rising from disparate trial pro-
ceedings. Query whether this was considered or appreciated by the drafters of
the Rome Statute?

Creating a legal regime for an international court to try mass atrocity crimes
(to put it generically) was no easy task, yet the drafters of the Rome Statute
had several models from which to draw inspiration: the International Military
Tribunal in Nuremberg, the International Military Tribunal for the Far East in
Tokyo, the International Criminal Tribunal for the former Yugoslavia (1cTY),
and the International Criminal Tribunal for Rwanda (icTR). The procedures
adopted at Nuremberg and Tokyo were heavily influenced by common law
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cative of things to
at the 1cc will to 4
r how much or how
direction or another,
or inevitably lead 1o
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1 The African Unton's February 2017 resolution adopted an 1cc ‘Withdrawal Strategy Docu-
ment’, which seeks to initiate withdrawal of the African States Parties from the Rome Statute
unless the 1cc adopts the proposed reforms. See African Union, African Unwon 28th Summit U
o Addis Ababa, 3031 January 2017. See also “Withdrawal Strategy Document Draft 2. Version :

2 January 2017, paras. 30, 38, listing the proposed reforms. {
' use the terms ‘adversarial’ and ‘inquisitorial’ for convenience, 1o compare and contrast {in ’

Innocuous as the Rome Statute and the Rules of Procedure and Evidence (pet
of the International Criminal Court (1cc) may seem, they have the capacity o
turning the 1C¢ trial proceedings into an unpredictable pendulum, ¥
als being conducted under the classical judge-controlled civil law pm’d::
(0 the luissez-faire common law procedure to anything in betweer 2

— S — — - -
- -
- -

ity, unpredictability, and unreliability are not the hallmarks of 2 "‘f’:'::g, iﬁ?ﬁi‘fﬁ.‘he o th: m'.mnilnf,::;d hu: :;:ih:s Klj::
dicial institution - not if it wishes the public at large 10 recognize ! bos observed, in:uwT:;::-:;vTr:::: ;?::dir;z ;:l;l!:‘isioﬂf meaning and withio m.Od.em
mei"“' procedures, be it common law or civil law tradition, there are nume"‘[’“s:::::::‘;

——— : S : 4 1al’, ‘In

* Michae] G, Karnavas is an American trained lawyer qualified to appear before \‘J“'“;:‘: Mlxc:;n;:‘ez i(ua’: ;::Lb;& 'International Criminal Procedure: Adversarial’, “lng .
national ribunals. p racticing law for over 35 ye:g he has appeared befer® Sw[l;wrr!"’ 3 Rome Statute 1998, art b::z(;o’roﬁl.ria: Chamber shall ensure that a ria i fair and up:i'e )
Courts in the United Sites, the 1cTY, the 1CTR, the Eccc, and the I€C o r:::xsi; y o Hous and is conducted with full respect for the rights of the accused o :sg:xddslr;:l be |
he has taughy (rg advocacy skills to lawyers and law students, lectured c:;amﬂl* ﬂ*: :mlecuon of victims and witnesses! Rome Statute 19983, art 6701 the 2 fais hearing -
ternationg| criminal law gnd procedure, authored trial advocacy pnm:ucetm:n c nﬂ'“ c::li;led 10 & public hearing, having regard to the provisions of this Statute, :::1 :‘ , | .
and book chapters on Intemational criminal law and procedure. and he’ woadtel tmpartially, and to the following minimum guarantees, (0 B AgeE:
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ely of legal reform and development projects in Europe and Asiz i
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dversarial proceedings as the United States played a dominant
AAVETIHAEh r

way trials w
:a::l:;li\u’:r;):-occdurcs and altenfl;mt advcrsar.ial modaliti
and Tokyo (ribunals, with the judges tweaking severg) "
adopting inquisitoria es. Totwi
kering and recalibrating) of“ thc.*nr respective Rpx.f, both the o
hybrid as they may be, maintai n‘ed an adversarial Pedigree, thi, desu-‘e'ql
ing tolerant allowances for the trial chamt.)ers to adopt theiy Own trialplt'e
ment directives.® For the most part, the trial proceedings at the s Manag,
have been uniform and predictable, although not entirely free of o; Mdjcy,

While the 1€TY and ICTR were established by the Uniteq Nationtldsms
Council (UNSC) under Chapter 7 of the United Nations Charter (wh?:h%%
ed the unsc drafting their founding documents and respectiye Stamum?"“
Rome Statute is nothing short of a compromise between States fre,, :)-‘lhe
legal systems and procedures. It appears that the drafters of the Ruiia s‘:'ms
were going for a new frontier — where no tribunal has gone bef: tute

. ore. (t alsy ap
pears that many of the drafters were only acquainted with theiy OWn legal ang

4 The Trial Chambers regulate and manage the trial by adopting the time tables, time-lms
for the presentation of evidence, admitting documentary evidence from the bar table,
For example, in Popovié et al, the Trial Chamber decided not to set a specific limit cn e
Defence for the cross-examination of Prosecution witnesses. Prosecutor v. Popovié etal.
[T-05-88, Order Concerning Guidelines on the Presentation of Evidence and the Condw
of Parties During Trial Proceedings, 14 July 2006, para. 3(c). In Priié et al., the Trial Cham
limited the amount of cross-examination by applying a mathematical one-sixth-sohhe
the Defence collectively have the same time for cross-examination as the OT? takes fordimlﬂ
examination, and in the absence of an agreement between Defence Counsel each uf‘d
have one-sixth of the time allocated to the Prosecution for direct examination. This dease
was upheld on appeal. See Prosecutor v. Priié et al, ICTY-04-74-AR73.2, Decision o ]oiu?r
fence Interlocutory Appeal against the Trial Chamber's Oral Decision of 8 May 20 Rd;n::
to Cross-Examination By Defence and on Association of Defence Counsel’s Reques for
o File an Amicus Curiae Brief, 4 July 2006, 4.
Discussing the inefficiencies in trial management see Judge O-Gon Kwon,
an Intemational Criminal Trial as Seen from the Bench’ (2007) 5./0“’"“{ \
360;Judge Patricia M. Wald, 'The International Criminal Tribunal for the O 1
:’:0(;';"5“]:2:: a?ge: Some Ob.servations on Day-To-Day Dilemmas of 3“::?{:‘:
Interationg} Cff Law & Policy 87,104; Lilian A. Barria and Steven D. R?on;s) 9(3) Int
b ! Criminal Tribunals? An Analysis of the 1cTY and 1CTR'{

uman Rights 34
?;i?::;:;ﬁ:;}ay 1993) UN Doc S/RES/827, establishing the 1€TYi

935, establishing 1cTR.
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procedure, or were promoting their own le

her legal procedures.” Many common |
ctitioners have an aversion - mainly based on

i

» her's le gal system. 'rl}e intent was to establish a Sui generis statute with
ales of P ocedure and e\.ndence d?at would be detailed, yet lexible enough
10 accom modate the fanf:xe.s of the Ju(?ges, s0 long as the proceedings adOszd
by them — based on Fheur lete}'pr:tat:on of the Rome Statute and the gpg -
onsured fairness and impartiality.
To ensure that the Rome Statute and the ReE represented no particular
legal systerm neutral terms i:vere a.dopted to the extent possible. This can be
seen in the use of the terms ‘examine’ and ‘have examined’ as opposed to ‘ex-
amine and cross-examine.? ‘To have examined' connotes that the opposing
party would have the opportunity to confront the witness. Seems appropriate
and does in fact avoid the term cross-examination, a term associated with the
common law system. But what does ‘have examined’ really mean? it depends.
Those coming from the common law system would axiomatically think that it
means having the right to pose leading (suggestive) questions to opposing wit-
nesses. Not necessarily so to those who hail from the civil law system - where

crinlill«'ll

Lo i :
ct‘l’""l oo aw and civil law expem and

1ghorance or biag towards

7 As Peter Lewis, a participant in the negotiations of the Rome Statute and the reg, com-

mented, It would be easy to characterize the debate about Rule 140 as a clash of cultures

between the civil law and the common law. The delegations of France and the United States

certainly championed their respective legal traditions: Peter Lewis, “Trial Procedure’ in Roy

S. Lee (ed), The International Criminal Court, Elements of Crimes and Rules of Procedure and
Evidence (Transnational Publishers Inc 2001), 550. See id,, 547-549 on the history of negotia-

tion of Article 64 and Rule 140. See also Hans-Jorg Behrens, ‘The Trial Proceedings’in Roy S.
Lee (ed), The International Criminal Court, The Making of the Rome Statute, Issucs, Negotia-

tions (Oxford University Press, 1999). 23924, discussing the varions proposals of Article 64
during the drafting of the Rome Statute,

See Gilbert Bitti, ‘Article 64 Functions and Powers of the Trial Chamber’ in Otto Triffterer
ted) Rome Statute of the International Criminal Court, A Commentary (C:H. Beck Hart No-
mos 2016), 1616: "What transpires from this debate is that delegations, at least some ::zm:nas
wanted 10 reach a greater certainty on how future trials at the 1cc would look llkc hal:v tn-
Obviously a praiseworthy effort although unlikely to succeed. Indeed, unccmint? md b
alsare to be conducted was simply unavoidable during the first yeas °_f the Cour!..l::‘ as:m ”
Participants to the proceedings ... have to determine gradually how .ma‘ls mg;.:’cum soch 8
“onducted according to the unique needs and features of this institution.

Wigenen's system may take more (hgnjus[ a d&dc (L4 buﬂd imell". ‘ ]o mmjne. . have
Rome Statute 1998, art 67(1)(e), providing for the right of the accused t

SXamined, the witnesses against him or her’.
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Having examined the cases that have been tried thus

. rand
Rome Statute and the RPE, I will attempt to shq o

W that ¢,

inc of the
ing o ereq

10 be sufhcient constnucuve amblgun)‘ on how trials can be cong pp%
u

pending on the 5m.ndipiufus. composi.tion of the Trial Ch
shaped in a more adversarial o.r maore mqmsnfon’al fashio
quably. this would not necessarily lea_d to unfair trial results (g alreqq
with no two trials being conducted in the same manner dye y
malleability of the Rome Statute and the RPE resultant from, d
promises by the drafters, it begs the question just how accept
judgments and legacy be.

Due to space and the narrow focus of this chapter, my analysis wil) e
ited to the Trial Chamber’s powers under Article 64 of the Rome stamln
Rule 140 of the RPE to shape the conduct of the proceedings. Other sta and
provisions and rules will be discussed where and when relevant to this angh
sis. Raw analysis of the Rome Statute and the RPE (as has been done bysou;;
with remarkable prescience before there were cases from which 1o draw oop-
clusions on the application of these articles and rules)! essential as it ma
be, remains an academic exercise, unless analyzed in the context of lheira;;
plication as reflected in the 1cc trial proceedings. To illustrate the point th
the unique procedure of the i1cc risks undermining the legitimacy of its jud¢
ments and the 1cc itself, I will examine the Trial Chambers’ practice of rulig
on the admissibility of evidence, witness proofing, examination of witneses

judicial questioning, and trial management.
| This chapter is divided in two sections. For contextual purposes, | will et
discuss the legal basis for procedural discretion before turning to the examples

Fhat May assist in drawing conclusions and identifying possible solutions- l[
indeed, solutions are needed.
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A.n:(f (.tlaus Kress, "The Procedural Law of the International Criminal C°'{“ u,o.‘w
The T::J :,f " Uru.que Compromise’ (2003) 1 fournal of Int Crim Just 503"'5‘ i
roccedings before the 1 (2006) 6 Int Crim Law Rev 375: 5¢¢ Ka A%
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The Legal Basis for Procedural Discretion in Directing the Cond
of the Trial Proceedings. What Kind of Procedure is it Anyway? uct
what has been adopted by other imemational(lzed) tribunals and
_ gave for the Extraordinary Chambers in the Courts of Cambodia
a1 and the Special Tribunal for Lebanon (sti 1" which are predomni-
1aw-based - the procedure at the 1cc is hybrid, a mixture of com-
d civil law modalities.'® As was noted, the Rome Statute is aproduct

of sccommodation, drafted by committee based on haggling and diplomatic

12

13

‘Unlike the other United Nations and United Nations-assisted tribunals, the Extraord-
nary Chambers in the Courts of Cambodia forms part of the natienal count structure. It is
3 c;,mboduan national court, based on the French civil law system, with special Jjurisdic-
ton, and with United Nations participation. Itis an example of a special chamber within
4 national jurisdiction.... [1t] is a national court of Cambodia’ See uxsc ‘Repont of the
secretary-General on possible options to further the aim of prosecuting and impnsoning
persons responsible for acts of piracy and armed robbery at sea off the coast of Somalia,
including, in particular, options for creating special domestic chambers possibly with in-
rermational components, 2 regtonal tribunal or an internationa! ribunal and correspond-
ing imprisonment arrungements, taking into account the work of the Contact Group on
Piracy of the Coast of Somalia, the existing practice in establishing intemational and
mixed tribunals, and the time and resources necessary 1o achieve and sustain substantive
results’. (26 July zo10) UN Doc $/2010/394, 42-43.
Unlike the 1¢TY and 1CTR, the STL system provides for other civil law system modalines:
the victims can participate in the proceedings through legal representatives (7L RPE
Rule 86), the Pre-Trial judge may question anonymous witnesses at the request of the
party (STL Rule 93), the Pre-Trial Judge has to make a report for the Trial Chamber on:
(a) arguments set out by the parties and participating victims; (b) points of agreement
and disagreement; {¢) probative material produced in the procecdings: (d) a summary of
decisions and orders rendered; (e) suggestions as to the number/relevance of wilnesses:
and (f) issues of law the Pre-Tyial Judge finds contentious {STL RPK 95). STL RPE Rule
92(C) grants the Pre-Trial Judge the authority to gather the evidence himself [wihere he
considers that the interests of justice, the need for the imparual establishment of truth
and the necessity 10 ensure a fair and expeditious trial, in particular the need to ensure
the equality of arms and 1o preserve evidence, make it imperative’
Analyzing the 1¢C RPE in 2003, Kai Ambos rightly anticipated: In sum. its fa |
the rules of evidence adopt, despite the broad powers of the Trial Mkn a ';:W‘d n:ll:s
Proach combining civil and common law features. The pracucal aPP"“"W of1 :‘; -
will ultimately depend on the legul background of the judges who i g'“'m st: A
discretion to conduct trials in accordance with their own preferences. Kal Am -Cn’m
temational Criminal Procedure: ‘Adversarial’, “Inquisitorial” or Mixed? (003) 3 nt
Law Rev,, 32.
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