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Telephone: 070 350 42 15
Telefax: 070 355 35 94
E-mail: info@kenyanembassy-nl.com
Website: www.kenyaembassy.nl

When replying please quote:

EMBASSY OF THE REPUBLIC OF KENYA
Nieuwe Parklaan 21 

2597 LA The Hague 
The Netherlands

Note No. 01/2018

The Embassy of the Republic of Kenya to the Kingdom of the Netherlands 
presents its compliments to the Registry of the International Criminal Court (ICC) 
and has the honor to refer to the latter’s Note Verbale: NV/2017/EOSS/56/JCA/ab 
and our Note No. 63/2017 dated 23rd November 2017 on the status of judicial 
developments in Kenya.

The Embassy has the honor to convey to the Registry of the International Criminal 
Court further information in regards to the aforementioned subject, as submitted 
by the Office of the Attorney General in Kenya.

The Embassy of the Republic of Kenya to the Kingdom of the Netherlands avails 
itself this opportunity to renew to the Registry of the International Criminal Court 
the assurances of its highest consideration.

The Hague, 5th January, 2018

The International Criminal Court (ICC) 
THE HAGUE
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REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY-GENERAL 
&

DEPARTMENT OF JUSTICE

Our Ref: AG/SEC/14/209/5 VOL.I 30th November 2017

The Registry
International Criminal Court 
p.o box 19519 
2500 CM, The Hague 
THE NETHERLANDS

RE: UPDATE ON JUDICIAL DEVELOPMENT IN KENYA REGARDING THE ICC
REQUEST FOR ARREST AND SURRENDER OF MR. PAUL G1CHERU AND 
PHILIP BETT

Reference is made to  the above captioned matter and my letter of 17th October 2017, 
I wish to provide a further update on the above matter as follows:

1. Pursuant to a request from the International Criminal Court dated 31st March 
2015, the Office of the Director of Public Prosecutions initiated proceedings in 
the high court of Kenya seeking orders for the arrest and surrender of Mr. Paul 
Gicheru and Philip Bett as per the request.

2. They were subsequently arrested and arraigned in court whereupon the 
proceedings for their surrender were undertaken.

3. On 16th November 2017, the High Court rendered its ruling in which it dismissed 
the application for their surrender to the ICC. (A copy of said ruling is hereby 
enclosed for ease of reference).

4. The Office of the Director of Public Prosecutions has applied for the certified
pi " ' r" " f Appeal against the decision of the High
cc ease of reference).

SHERI A HOUSE. HARAMBEE AVENUE 
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E-MAIL: info.statelawoffice@kenva.i»o.ke WEBSITE: www.attomev-Reneral.t’O.kc

DEPARTMENT OF JUSTICE
CO-OPERATIVE BANK HOUSE, HAILLE SELLASIE AVENUEP.O. Box 56057-00200, Nairobi-Kenya TEL: Nairobi 2224029/2240337
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REPUBLIC OF KENYA 
IN THE HIGH COURT OF KENYA AT NAIROBI 

CRIMINAL DIVISION 
MISC. CRIMINAL APPL. NO. 193 OF 2015

REPUBLIC OF KENYA............................................   ..APPLICANT
(thro Cabinet Secretary, Ministry of Interior and 
Coordination of National Government)

VERSUS
PAUL GICHERU................... ....... ..................................................................
PHILIP KIPKOECH BETT....................................... ........

....1S T  RESPONDENT
..2ND RESPONDENT
v*.
%

RULING

Brief Background

'•/ '■ , ' •
1. On 1st April 2015, the Cabinet S e ere tar^jM i n is try of I n te ri o r and Coordination 

of National Government:of the Republic of Kenya received a joint request 

from the International Criminal Court (.ICC) dated 31st March 2015 for the 

arrest and surrender of Raul Gicherli, an Advocate of the High Court of Kenya 

and the 1st Respondent herein and Philip Kipkoech Bett, the 2nd Respondent. 

The Respbndents, both %izens of the Republic of Kenya, have been indicted 

by-.that couri:̂ m$MntXo Article 70 of the Rome Statute for offences against 

the administration of justice and warrants of arrest issued against them.
Vv* v is

2. On receipt of the request for the arrest and surrender of the Respondents and 

being satisfied: pursuant to Article 91 of the Rome Statute and the 

International Crimes Act, 2008, the Cabinet Secretary notified the Principal 

Judge of the High Court of Kenya of the request and forwarded the 

accompanying documents as required under Section 29 and 30 of the 

International Crimes Act, 2008.
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The 1st Application

3. In furtherance of the request by the International Criminal Court, the 

Applicant has now filed this motion dated 28th May 2015 seeking the following 
orders;

1. "

2. THAT this Court do issue warrants of arrest against the respondents, 

PAUL GICHERU and PHILIP K1PKOECH BETT akg, known as 

"KIPSENGER YA ", KIPSENGERAI, pending determ in a ti on- of their 

eligibility for surrender to the International Criminal Court (icc ffo  

face charges under Article 70 of the :Rome Statute fori offences 

against the administration ofjusiicp%
■g.Kfr.

3. THAT the court be pleased to issue orders for- the search of the 

respondents premises Where they are arrested or reside at the time of 

arrest and any such (offices utilized by them;

4. THAT the courtfbe pLedsed to orfter the seizure of any relevant
eviden^suefiggs or conversations, financial

Slf THATdfie coUpf do grdrit permission for an investigator from the

% Office of the'.Prosecutor, International Criminal Court, to be present 

dilring the execution o f any such searches and seizures;

6. THAT any evidence seized to be transmitted to International 

Criminal Court;

7. THAT upon arrest, the respondents be brought before the Court as 

soon as possible for the court to determine the issue of remand and 

bail in accordance to Section 35 (4) of the International Crimes Act;
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8. THAT upon arrest, the respondents be brought before the Court as 

soon as possible and the Court do make a determination on the 

eligibility for the respondents' surrender from Kenya to the 

International Criminal Court to face charges for offences against the 

administration of justice as set out in the warrant of arrest submitted 

by the International Criminal Court;

9. THAT pending hearing and determination offgligibility for

surrender of the respondents, the Court bib,pleased to fnake such
'Ip

orders on the remand of the respondents as may be expedient. .;

10. THAT the Court do issues such, other Orders and directions as are
•y\v ■

expedient in the interest ofjustidby

4. The application is premised on the grounds set out'in the motion as well as
f fl *’ *-.v7b.

the affidavit deposed by Hon. Maj. Gen. (Rtd) Joseph Nkaisserry, MGH, CBS, 

Cabinet Secretary, l\M iis try .:^^ te rio |^an d  Coordination of National 

Government (now deceased] dated 28thMay 2015.

5. At the hearing, thd.Attorney GeneM made an application to be allowed in the 

proceedings hs amicus curiae!There was also an application by a Mr. Wilfred

;i& njirf% derii:^ :o  comm on record as an Interested Party since he is 

p re sen tin g  victims pf post-election violence at the cases in the International 

Crifninal CourtaBoth applications were allowed.

6. On 20th May, 20.15, the court, (Lessit J.,] issued certain orders in terms of 

prayer 1. Further, prayers 2, 3, 4 and 5 in the terms set out in the motion were 

also granted. Prayers 6-10 were to await further directions of the court.

7. Consequently, on 30th July 2015, this court inter alia directed that;
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(a) "The warrant o f arrest issued by this court is stayed 
pending the hearing and determination o f the 
application,

(b) The 1st Respondent and the 2nd Respondent are hereby 
released on their own personal bonds ofKshs.500,000/-. 
They shall be required to be present in court during the 
hearing until further order o f the court."

The Applicant's case . %,

8. The applicant’s case is largely contained in the originating-notice of motion 

and the supporting affidavit of Hon. Maj. Gen. (Rtcl) Joseph Nlcaisserry (now 

deceased). It is the Applicant's case that a request was. made by the 

International Criminal Court pursuant to Paragraph 1 of Article 89 of the 

Rome Statute for the arrest and surrender from Kenya of the Respondents 

against whom the Pre-trial Chamber issued a warrant of arrest pursuant to 

Article 58 of the Rom:0 Statute. The requestfor arrest and surrender, it was 

averred, was made to Kenya and received through the authorized channels by 

the Minister responsible' for InternallSecurity. It was further stated that the
. M y

request is|sn{3p%ted by.?the information and documents required by Article 

91 of they Rome Statute^ and the International Crimes Act, 2008. 

A^yitidrially, i t :.ii|as urged that the International Criminal Court requested for 

The search of the Respondents’ premises and seizure of any material evidence 

fdiind on themM.

9. The Appieahtlddntends that on the basis of the information presented by the 

International Criminal Court, the Respondents are suspected of being in

Kenya; and that there are reasonable grounds to believe that the respondents 

are the persons whom the joint request relates to and that they are eligible

for surrender in relation to the offences against the administration of justice 

for which they have been indicted before the International Criminal Court.

tffes r-\ygSSj-Ui.'
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2nd Application and the 1st Respondents' case

10. In opposition to the motion and in response thereto, the 1st Respondent filed 

an affidavit dated 9th November 2015. Further to this, the 1st Respondent has 

filed an application dated 19th November 2015 seeking for orders;

1. "...Spent...

2. THAT the Honourable Court be pleased to set aside the orders 
dated 29th May 2015.

3. THAT the Honourable Court be pleased to quash the warrant of

arrest against Paul Gicheru issued:of 28th May 20% ^, f

4. THAT the Honourable Cour^^e ^lease^ Jto issife a stay of the 

request by the International Criminal Court dated 30th March 

2013 for the arrest and surrender of Paul Gicheru unless and 

until the Cabitiei Secretaryf . Ministry of Interior and 

Coordination of National Government makes Regulations under 

Section 172 and 173 of the International Crimes Act, 2008.

>. THAT-the HOfiourciMe fouH'^e pleased to quash the decision of 

the Cabinet Secretary, Ministry of Interior and Coordination of 

National Government to execute the International Criminal

^  Court refyyestVfpr arrest and surrender of Paul Gicheru 

yfyntainedfn his letter dated 14th May 2015 addressed to the 

Dibeclpyfjf Public Prosecutions.

6. THAT cost of this application be borne by the Republic of 
Kenya."

11. The application is premised on the grounds contained in the motion as well as 

the 1st Respondent's supporting affidavit dated 19th October 2015.
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12 .

13.

It is the 1st Respondent's case that in his capacity as an Advocate, he dealt 

with one of the alleged witnesses of the International Criminal Court 

Prosecutor. He states that the warrant of arrest issued against him is on the 

premise that he induced, solicited or corruptly influenced International 

Criminal Court witnesses to withdraw as prosecution witnesses. Accordingly, 

he states that unless he acted in contravention of his duty as an Advocate, 

then he cannot be found culpable of criminal conduct and thus cannot be 

subject of criminal proceedings.
A4/.Q-.

The 1st Respondent states that the InternationalfCriihma], Couht^t.riquest for 

arrest and surrender is actuated and vitiated, by veilgqa ni e:% ainst him mala 

fides and gross abuse of p o w er^ |^m in g ';'%^m his,, unwillingness to co- 

operate with International Criminal and prosecutors in
connection with the w i . t h c p h w a l  bPSamudJ-Kinieli Kdsgei as a witness in the 

International CriminaTCourt Case N o.'ll,

■Ha,.14. He contends mat provisions ulrffer the International Crimes Act,
are unconstitutional for being in

violatiohldf Antilles 1 0 ; ^ ,  27, 28, 29, 47 and 50 of the Constitution of 
v — ~ v,*. 0f arrest dated 28th May 2015 violates-his

Rights under the aforementioned Constitutional provisions. The 1st
--‘MkRespondent afgues thht given the prejudicial nature.of the Cabinet Secretary's 

■ . 'll;. . • ••
decision to authorize the execution of the International Criminal Court's

request, he ought to have been granted a hearing before the invocation of

Section 29 of the International Crimes Act, 2008.

15. The 1st Respondent further contends that Sections 32, 172 and 173 of the 

International Crimes Act, 2008 read together with Articles 20, 24 and 47 

of the Constitution require the Cabinet Secretary to make regulations to, 

inter alia, prescribe the procedure to be followed in dealing with requests 
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16 .

17.

18.

made by the International Criminal Court bearing in mind the requirements 

of due process of law and the rights of the Respondents.

According to the 1st Respondent, under Section 3.2 of the International 

Crimes Act, a Judge of the High Court cannot lawfully issue a provisional 

warrant unless and until the Cabinet Secretary has made rules of procedure 

envisaged under Sections 172 and 173 of the International Crimes Act, 

2008 in order to protect the 1st Respondent's righiy'tq protection of law, 

liberty and fair hearing as enshrined in Articles 27, '29, and 50 of the
*><>v ylvj'h.

Constitution.

In further support of the 1st Respondent's'chs.e, there is deposed an affidavit 

by Samuel Kimeli Kosgei, the 1st Respondent's client dafed 18th August 2016. 

He averred that the 1st Respondent prepared ahVaffidavit on his behalf for 

purposes of recanting.all the evidence that the Office of the International 

Criminal Court Prosecutor had purportedly attributed to him which was then 

forwarded to the international Criminal Coiirt which acknowledged receipt of

the same.
%  '

Mr. Kosgeiystat^yhat following the aforesaid affidavit, the office of the

Prosecutor tried to contact him and the 1st Respondent in bid to have him
||f
fqhange his ■pipsitidn'fbut to no avail. It is thus against this backdrop that the

..\V*
warrants of ari|est were issued against him and the 1st Respondent for alleged 

interference with witnesses.

The 2nd Respondent's case

19. In opposing the request for arrest and surrender by the International 

Criminal Court and opposing the motion by the State, the 2nd Respondent has 

deposed an affidavit dated 19th October 2015. It is his case that he was going 

about his business when he was arrested and charged together with the 1st
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Respondent for allegedly corruptly influencing International Criminal Court 

witnesses in the case against Hon. William Samoei Ruto and Joshua Arap 
Sang.

20 .

21 .

The 2nd Respondent asserts that, not only is the motion fatally defective, but 

that the averments contained in the supporting affidavit are in utter violation 

of Constitution and his rights as enshrined therein.. According to the 2nd 

Respondent, Kenyan courts are clothed with jurisdictidnitp try offences that 

the International Criminal Court has indicted iiifhlfor. He Mfther states thaty;s:.

he ought to be furnished with all the statements, recordings, evidence and 

identities of persons that the Interpational iCidminahCduf t relied on in issuing 

the warrants for his arrest to cmabie lum'prepare his defence.

In denying the charges against him by the International Criminal Court, the

2nd Respondent states tliat he is a person of meager means and as such could
f ’t  ^  1 N v  'A  inot be said to be in a position to influence a witness with millions of shillings

as stated in the changes. '!%:■

Arguments in Court ^

The Applican t's submissions^^
i f  ^

22. At the hearing; Mr. Mule and Ms. Obuo urged the State's case. In support of the 

application dated 28th May 2015, it was counsels' submission that they now 

seek phaypr#6v8 since prayers 1, 2, 7 and 9 had been overtaken by events.

Accordingly, it was urged that the court ought to determine the eligibility of 

the Respondents to be tried by the International Criminal Court. It was also 

stated that prayers 3, 4, 5, and 6 sought in the motion relate to material 

evidence seized from the Respondents at the time of arrest which should also 

be transmitted to the International Criminal Court.
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23. It was Mr. Mule's submission that since the request for arrest and surrender 

by the International Criminal Court had satisfied the relevant statutory legal 

framework, then the question for determination would be the eligibility of 

surrender under Section 39 of the International Crimes Act, 2008 and 

Section 30 on the question of eligibility for surrender. On that question, it 

was submitted that the legitimacy of arrest warrant has not been disputed. It 

was contended that the Respondents were the personl-hamed in the warrant, 

that they were arrested after due process in form of the Miranda Rules were 

applied; that they were granted bond after being afrested pursuant to the 

warrant of arrest issued by this court (Lessit and that the Respondent's 

rights have been respected. iptVk.,.

24. With regards to the evidence seized, it was submitted that the orders 

pertaining the same should be suspended.

25. It was further submitted that none-’of the Respondents had addressed the 

question o |^ lig ib ilit|^h is^^vas stated should have been challenged'under 

Articles 17, 18 Snd 19i^ th e  Rome Statute together with Rules 51 - 62 of 

the Rules of Rrdcedure anci Evidence of the International Criminal Court
^ v u  v i ‘ »*

arid as such: would have enabled the court to stay proceedings under Section 

'5;6 of the International Crimes Act, 2008. Additionally, it was submitted 

that;-: the court is supposed to consider exceptional circumstances in 

accordanlS i^n Section 19 of the International Crimes Act, 2008.

26. On the issue of quashing the warrant of arrest, it was submitted that a court 

of equal jurisdiction cannot quash a warrant as in this case.

27. To further urge the Applicant's case, Ms. Obuo submitted that the provisions 

under Part IV of the Internationa! Crimes Act, 2008 are legal. It was urged 

that Kenya having ratified the Rome Statute, is obligated to domestic it,
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hence the Act. Kenya.is thus enforcing her obligation under Article 26 of the 

Vienna Convention on the Law of Treaties which it must perform in good 
faith.

29.

28. On the question of jurisdiction, it was submitted that this court has 

jurisdiction by dint of Section 37 of the International Crimes Act. On 

eligibility, it was submitted that by virtue of .Section 39(b) of the
yAi>\v

International Crimes Act, 2008 no evidence ought to;be adduced. This can 

only be canvassed before the International Criirhinal Court.

The Interested Party's'Submissions 'AM';-.

Mr. Nderitu made submissions on behalf of tfie intefllted party. In relying on 

the submissions filed in court, and in support of the State's application dated 

28th May 2015, it was the Counsel's submission that this court has jurisdiction 

to hear and determine the application contained in the motion. Reliance was 

placed on Section 30 of the Injf;iefli^onajfj]Qrimes Act, 2008 on the question 

of whether the Respondents are eligible for arrest and eventual surrender.

30. According: to theInterested. Party, there has been no violation of Articles 10, 

24?;2.7,28, 29, ,4Via fid 50 of the Constitution. It was further urged that it was 

Jpthin tMijrpandtte of trie'Cabinet Secretary to proceed in the manner that he

Amicus Curiae's

31. Mr. Mutinda presented the amicus brief. It was his submission that since 

Kenya is a party to the Internationa] Criminal Court, it had obligation to 

domesticate the statute under the International Crimes Act, 2008 thus, the 

court should bear in mind the duty of the State to co-operate with the 

International Criminal Court.
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1

32. On the question of jurisdiction, it was submitted that by virtue of the 

Statute of the International Criminal Court and International Crimes Act, 

2008 that Kenya has enacted, jurisdiction on offences against the 

administration of justice is a shared jurisdiction. It can thus be invoked by 

either Rules 162(1) or 162(3) of the Rome Statute. On the question of 

waiver of jurisdiction, it was submitted that this has to be made to the 

International Criminal Court. In this instance, it was submitted that the 

Attorney General has hot made such a request-., ' y|j.

33. On the issue of absence of Regulations on arrest anti surreuider,:If?was the

Attorney General's submission that the same cannot beta basis to invalidate 

the present proceedings or to deny a party before court a remedy. Whichever 

process is employed by the court, it whs submitted, it safeguards the rights of 

all the parties. ‘‘w ‘

1st Respondent's submission^ .ptt*.,. Pk

34. Extensive submission^ were, made on ’fbhalf of the 1st Respondent by Mr. Kibe 

and Dr. Khdininvv.a. In‘̂ |p o s ilf^ |^ 't :a te 's  application and in urging the 1st 

Respondeat^. a^p^ation3|;.was Mr. Kibe's submission that the matter of 

hbresTis|govefnbd by Mte,:;municipal laws of a country. In this instance, the 

Gpnstituti6%of Kbh-ya. Mr. Kibe further submitted that, the International 

Crimes Act, 2008 predates the Constitution 2010 hence the provisions 

therel%na.us.tx|e interpreted subject to adaption, alterations, qualifications 

and exceptions necessary to bring it in conformity with the Constitution. He 

submitted that the jurisdiction of the International Criminal Court is 

complementary to national jurisdiction hence the principle of 

complementarity; extraction cannot be granted as a matter of principle where 

fair trial cannot be guaranteed as observed in the case of Toroha vs.

630. According to Mr. Kibe, the 1st Respondent is
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facing allegations of criminal culpability because of his representation of a 

prosecution witness at the International Criminal Court who withdrew as a 

witness in one of the cases before the International Criminal Court. Under 

Kenyan law, it was submitted, an Advocate has a right to represent both good 

and bad clients.

35. On the issue of jurisdiction, it was submitted that by dint of Article 5G(2)(d) 

of the Constitution, the 1st Respondent is not eligible for trial before the 

International Criminal Court. It was Mr. KiK|pi§.ubmiss'i%vthat the Kenya 

Government cannot facilitate the trial of a Kenyan, in another court.:p  was his 

further submission that because Kenya n:atifieS; the' /Roine Statute and 

further, taking into consideration the issuev-^|,comp^mentary jurisdiction, 

then Article 1 of the Rome Statute shpulcfbe read with Article 50(2)(d) of 

the Constitution. The issue,at washspid, can only arise if it is established that 

Kenya has failed to co-operate with the International Criminal Court. The 

court was told that juri5d ic ti# ,vi$%>th procedural and substantive, and as 

such, proceclurally, the Director of /Public Prosecutions (DPP) is yet to 

determinism a ^ r d a n e |^ i tn 6;Sibiti^i 18 of the International Crimes Act, 

2008. an d '1 |^ c^ ||p ;.p f titvS|Rpme Statute whether or not the Respondents 

^ b u ilM ^ ^ r ie i ||^  Kerip|f[ie also submitted that there were no regulations 

%hich the Minister|;was supposed to formulate under Section 72 of the 

International p rim es Act. Thus, in the absence of these regulations, the 

Directb%pf,P.ubfic Prosecutions has no power to act in the manner that he did. 

He emphasized that the question of regulations lie at the heart of these 

erroneous proceedings. Thus, there cannot be satisfaction without a legal 

procedure. To support his submissions, Mr. Kibe placed reliance on the cases 

of Trusted Society for HR vs. Cabinet Secretary for Devolution & 3 Others 

[2017] eKLR and Peter GidiuRi Kingara vs. IEBC [2014] eKLR.
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36. It was Mr. Kibe’s submission that the application is incurably defective. He 

contended that the court cannot issue orders in a miscellaneous Application.

37.

38.

39.

He contended that the Constitution of Kenya prohibits the prosecution of any 

Kenyan by the International Criminal Court in respect of any crimes under the 

laws of Kenya or under International Law that is triable in a court of 

competent within the jurisdiction in Kenya.

He submitted that contrary to the provisions under Article 157(10) of the 

Constitution of Kenya, the proceedings herefni'^pe commenced under the 

authority of the International Criminal Court. Accordirig"to hirh’,The Director 

of Public Prosecutions ought to have prosd.ciited the'Respondents in Kenya

under Sections 18 and 19 of

relevant provisions of the RomeiSfatute;

Ldheln|e^%tipfral Crimes Act, 2008 and the

As regards Section 3 0 of the International Crimes Act, 2008, Mr. Kibe drew 

the court's attention to the provisions under Article 29 of the Constitution 

of Kenya. He stated thht, the issuefqf warrant of arrest in extradition is 

serious and reference':%ust to the Constitution. Further, that for
purposes o|*surpphder proceedings, evidence must be given prima facie and 

t |e 4]Mge,musbljfe satisfied,that there is a just cause. The court was urged to 

do more thdmy/hatddpequired under Section 39 of the International Crimes 

Aefev 2008. Asfbegards Section 42 of the same Act, it was submitted that the 

courtC ^hpt$pake inquiry and that it cannot just be an executor of a formal 

process. It was also submitted that under Section 19(2) of the International 

Crimes Act, surrender may be unjust or oppressive as is the instant case, 

thus the court can decline to order for surrender.

40. On constitutionality of Part IV of the International Crimes Act, it was 

submitted that Section 7 to the 6th Schedule of the Constitution of Kenya
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addresses laws that were in existence before the promulgation of the 

Constitution of Kenya. Thus, the invocation of Article 2(b) of the 

Constitution, 2010 is to the effect that any treaty applies to the extent of 

consistency, with the laws of Kenya. With regard to Section 37 of the 

International Crimes Act, 2008, it was Mr. Kibe's submission that the court 

must consider the right to information and evidence under the Constitution. 

Thus, evidence must be placed before court to be persuaded that surrender is 

valid as such, the Minister is estopped from,only producing a charge sheet 

and warrant of arrest.

41. In furtherance of the
\  3 #

e 1st Respondent's "case, Dr. Khaminwu submitted the 

court has discretion in administering justice and that the same cannot be 

taken away by the Rome Statute., In particular, Dr.. Khaiminwa submitted that 

Article 59(1) of the Rome Statute provides for "arrest proceedings in the 

State party". He thus|lubm itted,thatthe lawsjof Kenya apply in such arrest 

and surrender. ,;Dr. KHfminwa also submitted that the Director of Public 

Prosecutions',,discfetipnvl(^s. not b e |p  taken away, therefore, he still has 

discretipftftb decide whether orftbtdb prosecute the Respondents.

42. that the 1st Respondent being a respectable and able

p d v o ca trlh d  m%^jhair of the Procurement Review Board, criminal charges 

made against him should not be taken lightly. He submitted that there was an 

advocate -clierjt^relationship between the 1st Respondent and his client who 

had initldny made a complaint to the International Criminal Court before 

seeking his services. The complaints, it was stated alluded to unethical 

conduct by the officers attached to the Court and the withdrawal of Samuel 

Kimeli as a witness for the prosecutor. Accordingly, he submitted that there 

was no evidence of misconduct by the 1st Respondent in representing his 

client.
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2nd Respondent's submissions

44.

43. Mr. Kiprono and Mr. Kosgei urged the 2nd Respondent’s case. In associating 

himself with the submissions made on behalf of the 1st Respondent, it was Mr. 

Kiprono's submission that the Director of Public Prosecutions has ceded his 

authority since powers to prosecute under the Constitution of Kenya are 

vested in him. It was further submitted that contrary to the provision of 

Article 157(10) of the Constitution, the Director of Public Prosecutions was 

being directed by an organ not recognized unfer tile Constitution of Kenya, 

2010. As such, it was submitted that the ap p lica^ n '^ a s^ p v a lia^ ^ f^

As regards eligibility for arrest,, it was;y|Ubmitted;:|bh behalf of the 2nd 

Respondent that the request for surferider should fie in accordance with 

Section 137 of the International. Crimes Act, 2008 and as such, the court 

exercises criminal jurisdiction. Hd^gver, it was stated that the rights of 

Respondents under th§?Constitii|i^n muSt.come into play. In this regard, the 

court was told that it olight to consider whether the constitutional threshold 

was met. ÎtKiyas stated that where statute does not incorporate matters of 

due process, the |[6nstitS%g>n should then be applied.

0n: the'issue oMomplefiijbntarity, it was submitted that the Director of Public
I f  ' %  ^
'Prosecutioh^^layS^ complementary role of prosecution in the national 

criminal jurisdiction of Kenya as a State party of the International Criminal 

Courfe^j^us^ ̂ f th is  regard, it was submitted that national courts are'the 
courts of first instance. The Director of Public Prosecutions, it was urged, can 

only abdicate this responsibility when the national court is unwilling and 

unable to prosecute a case.

46. It was counsel’s submission that the single judge at the Pre-trial Chamber in 

issuing the warrants stated that the court may consult State parties and may

45.
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47 .

48.

have jurisdiction to deal with the case, however, it held that an effective 

prosecution may not be able to be mounted by the State. Further, it was Mr. 

Kiprono's submission that no evidence was adduced to support this assertion.

In looking at the special circumstances, it was contended that the Minister or 

the Attorney General should have considered the same given that Section 

19(2) of the International Crimes Act, 2008 gives,him powers to refuse to 

accede to the surrender. It was contended that the Minister ought to have 

been satisfied first that the constitutional thpshold was%aet, as'failure to

guarantee such safeguards constitutes exceptional cif^j|mstancS,;;̂ p i:'’
’:-?4vvh • • *■'

Mr. Kosgei submitted that this is fhe only cpurt that can determine whether

■ j y f r j .

or not the Respondents are eligibitlrof^Fferia^r. He'•further submitted that 

the particulars as regards the 2% Respdhdent'tre^pt attributable to him. It 

was stated that the 2nd;:Rdspondent has a right under Article 50(2)(b) of the 

Constitution to be provided with information so that he can adequately 

prepare his defehge. Finally, he urged that the International Crimes Act, 
2008 and Iriternati()ndl treaties, that henya is a signatory to are inferior to the 

Constitution whi.Gb ought jto be adhered at all times.
A ‘f ' ‘ V-vcy

Discussion and  Analysis
v.-v*.

49. % is  application briinf|s to the fore the question of the respective jurisdictions
’P i'

of this court, is  a national court which has jurisdiction to interpret the 

Constitutic(h;>;bf Kenya 2010 as provided under Article 165(3)(d) and 

specifically Article 165(3)(b) which grants this court "jurisdiction to 

determine the question whether a right or fundam ental freedom in the 

Bill o f Rights has been denied, violated, infringed or threatened” and that 

of the International Criminal Court which has jurisdiction in certain cases
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specified in the International Crimes Act, 2008 and the Rome Statute of 

the International Criminal Court.

50. Article 2 of the Constitution of Kenya, 2010 provides that:

"(1) This Constitution is the supreme law o f the Republic and 
binds all persons and all State organs at both levels o f 
government.

(2) No person may claim or exercise State authority except as 
authorized under this Constitution.

(3) The validity or legality o f this Constitution is not subject 
to challenge by or before any court or other State organ. ,

(4) Any law, including customary law, that is in consistent 
with this Constitution is^yqid to fh e  exfM t o f the 
inconsistency, and any act or omission in contravention o f 
this Constitution is invdtid,

(5) The general rules o f international jaw  shall form  part o f 
the law of K enyoff

(6) Any treaty or contention ratified by Kenya shall form part 
o f the law SfKenygmn dei thisljConsiitution."

51. The
fvsv.

Applic^hfi^pplfSttion';li|mredit^ted on Article 157(6) and (7) of the 

Constituttdm, the |hheren f:5| ;Qwers of the court and Sections 4, 19, 20, 23, 28,

9&tmd 97 of the International Crimes Act, 2008

af|S Articliesiii89 Slid, 91 of the  Rome Statute of the International Criminal•: . .  ^  ’ . .

Cbjurt. The preafpble 6Tthe International Crimes Act, 2008 provides that:

■-•’-v.rtv.
I a . - . W -

\ ' ¥ . \
y y i: - .

"Aitfnct o^J^riiam ent to make provision fo r the punishment 

o f international crimes, namely genocide, crimes against 

humanity and war crimes, and to enable Kenya to cooperate 

with the International Criminal Court established by the 

Rome Statute in the performance o f its function.”

52. Section 4(1) of the International Crimes Act provides that:
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"The provisions o f the Rome Statute specified in subsection 
(2) shall have the force of law in Kenya in relation to the 
following matters -

(a)

(b)

(c)

(d)

(e)

the making o f requests by the ICC to Kenya for  
assistance and the method o f dealing with these 
requests;

the order o f an investigation by the Prosecutor or 
the ICC;
the bringing and determination o f proceedings 
before the ICC; 
the enforcement in Kenya o f &enteiib<es: o /
imprisonment or other measures impbsed by tbe:,: 
ICC, and any related matters;
the making o f requests "bjfKenya to the ICC for  
assistance and the method 6f dealihg with those 
requests."

•;>, H;. '

53. Section 7 of the Act provides thus.:

"(2) For ,

(a) the prqvisidhs o f Kenyan law and the principles o f 
c f '0 in '0 fja w :'%ppiicable to the offence under 
Kenyan Iifoy shailigypJy, and 

fb f0 y 0  the offence may rely on any
justification, excuse, or defence available under the

f y f t  '-j J 'J t'x , V i .
%  law&pfKenfg or under international law:

Provided that-: • •. .

(i) ^%jn thiffevent o f any inconsistency between the
provisions specified in subsection (1) and the 
provisions and principles specified in paragraph 
9(a) o f this subsection, the provision specified in 
subsection (1) shall prevail; and

(ii) the fact that an act done outside Kenya is not an 
offence under the law of the place where it was done 
shall not be held to be any justification, excuse, or 
defence.
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(4) For the purposes of subsection (1), the articles o f 
the Rome Statute specified in that subsection 
(other than article (20) shall apply as if- 

a reference of the ICC were a reference to the 
Kenyan court exercising jurisdiction in 
respect o f the proceedings; and 
a reference to the Rome Statute included a 
reference to this Act.
For the purposes o f interpreting akd applying 
articles 6 and 8 o f the Rome Statute in proceedings 
fo r  an offence under section 6- f , 
the Kenyan Court exercising furisdietipn im fhe'W  
proceedings shall have fedgrd to%ny ef&nients o f  
crimes adopted oi^gmendCqfin accordance with 
article 9 o f the Rord&MfiifjUfej' afit 
provisions of tfie Pend(Codef &  o f any
inconsistency wittiftfie application o f paragraph 
(a), shalifiot apply."

(a)

(b) 

(5)

(a)

(b)

54.

55.

56.

For the avoidance of ddiibt, Section 7(3) d |:the Act does not exist.

Section 9,to: 17 of'‘tfeje.. Iritl^nationapCrimes Act sets out offences against 

administration dfjusticer^hese sections more or less mirror Article 70 of the
: M

Rome.Statute in regard to what the Statute sets out as offences against the 

ddministration d'fjustice. ^

%Section 18 of tli.e Act provides thus:

person$yho is alleged to have committed an offence 
und iw fM fo f sections 9 to 17 may be tried and punished in 
Kenya for that offence if-
(a) the act or omission constituting the offence is 

alleged to have been committed in Kenya or on 
board an aircraft or vessel which is registered
in Kenya; or
at the time the offence is alleged to have been 
committed, the person was a Kenyan citizen or

(b)
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was employed by Kenya in a civilian or military 
capacity; or

(c) the person is, after commission of the offence, 
present in Kenya.

(2) A trial authorized by this section to be conducted in 
Kenya may be conducted in any court of competent 
jurisdiction."

57.

58.

59.

It is common ground that Kenya is a signatory to the, Rome Statute of the 

International Criminal Court. V.v.v

m .
/r h '.'x

CourtThe preamble of the Rome Statute of, the International Crimiri 

provides that the International Criminah Court est%lished tincjj P r the Statute

11 be complementary to natid |ra^pm irii|^ ris® |tions. In that regard,
p - ' ■>

icle 1 of the Rome Statute specifically provides that the court in exercise 

of its jurisdiction "sliMk- be ^gjnpldnientary to national criminal

shall 

Article

jurisdictions. The jiMsdiction andffjmciioping of the court shall be 

governed by the provisions ofMiSStotu&jf'

Article 17. of the Rome Statute sets' out the circumstance under which the
• v^ y : '  % v ' i v

International Criminal Court may admit a case in its jurisdiction. It provides

thus:

"(1) Having regard to paragraph 10 of the Preamble and 
5 Artici&tl, die. Court shall determine that a case is 
:v|«, inadmissible where:

(a) The case is being investigated or prosecuted by a 
Staid which has jurisdiction over it, unless the 
State is unwilling or unable genuinely to cany out 
the investigation or prosecution;

(b) The case has been investigated by a State which 
has jurisdiction over it and the State has decided 
not to prosecute the person concerned, unless the 
decision resulted from the unwillingness or 
inability of the State genuinely to prosecute;
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I

(c) The person concerned has already been tried for 
conduct which is the subject of the complaint, and 
a trial by the Court is not permitted under Article 
20, Paragraph 3;

(d) The case is not of sufficient gravity to justify 
further action by the Court.

2. In order to determine unwillingness in a particular case, the 

Court shall consider, having regard to the principles of the 

process recognized by international law, whemetypne or 

more of the following exist, as applicable^f':% ^

(a) The proceedings were or are being und%takemdr^the'^'' 
national decision was made for the Aphfpose ^of 
shielding the person ',>4̂ dWderped^rpm%friminal 
responsibility for crimes wimin m e jurisdiction of the 
Court referred tom.Arifcte>5;

(b) There has Seen an hnjustifiptj delay in the
proceedings 2§which yin the circumstances is 
inconsistent With art ■ intent toy bring the person 
co n cern eas|oJustice; Ht

(c) The}pfbpeedmgs w'ebe^ppf^are not being conducted 
1^epei0^ntly ''^^mpafiidlly, and they were or are 
behtuv Jonducted^fn a manner which, in the

0i! ^^j^cuMstgnceisSis^rpconsistent with an intent to bring 
the person concerned to justice.

3. In ordeffto determine inability in a particular case, the

Court shall} consider whether, due to a total or substantial 

coda$$gjof unavailability of its national judicial system, the 

State is unable to obtain the accused or the necessary

evidence and testimony or otherwise unable to carry out its 

proceedings."

60. In the present Application, the applicant has applied for this court to issue a 

warrant of arrest against the Respondents, and thereafter determine the
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eligibility of the Respondents to be surrendered to the International Criminal 

Court to face the charges under Article 70 of the Rome Statute for offences 

against the administration of justice. The Applicant further asks the court to 

issue an order for the seizure of any relevant evidence, including cellphones, 

computers, diaries, notes or recordings of meetings or conversations, 

financial or banking records from the Respondents. The Applicant further 

asks the court to grant permission to the investigations from the Office of the 

Prosecutor of the International Criminal Court to be present during the 

execution of such searches and seizures. The Applicant further .asks the court 

to direct that such evidence that shall, be seized Retransmitted to the 

International Criminal Court. *'%<..

61. In the affidavit in support ofethe af^icatii%s;||aiQr Gen. (Retired] Joseph 

Nkaissery (now deceased), the : then Cabinet Secretary Interior and 

Coordination of National Government; swore that upon receipt of the request 

from the International GriminaTCburt, he Was satisfied that such request was 

valid and should bfe;ipresented to this?|ourt for appropriate consideration. In

W^iT0ffies all the requirements of the law in Kenya and 
the Rome Statute.

9. THAT on the basis of the information presented by the 
ICQ I am satisfied that:
a. The persons named therein are suspected of being in

Kenya;
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62.

63.

b. There are reasonable grounds to believe that the 
respondents are the persons to whom the joint 
request from the ICC relates;

c. The respondents are eligible for surrender in relation 
to crimes against the administration of justice for 
which they have been indicted before the ICC;

10. THAT having been satisfied as aforesaid, I notified the 
Principal Judge of the High Court of Kenya of the request 
and forwarded the accompanying documents ds required 
under Section 29 and 30 of the International Crimes Act, 
2008.”

vxo;-.
'S'P.

” rth a t it wasThe Respondents have objected to the application pn the grounds! 

unconstitutional and further that Jthe Cabinet Secretary Ministry of Interior 

and Coordination of National p o v eh i^^ ;^d n p ,ju risd ic tio n  to apply to the 

court to for the surrender of the Respondehts\without first satisfying the 

conditions precedent stipulated in Articles 10, 24, 27, 28, 29, 47 and 50 of
vs;?’v

the Constitution and Sections 18, 29, 172 and 173 of the International 

Crimes Act. In essencejdhe Respondents are submitting that their rights to 

fair trial and due p ro cess as; pro jetted by the Constitution must first be 

adhered to before- the Cabinet Secretary can purport to present an application 

for their surrender to. the. International Criminal Court.
d 'A s

On his part; the Attorney General, as amicus curiae, submitted in regard to the

constitutionality of the application that:

"We subput that the ICA (International Crimes Act) is 
constiiiiiional based on the above analysis. It is evident that 
Kenya, through a process of domestication, and the people 
of Kenya in exercise of their sovereign will through their 
constitutionally mandated representatives in Parliament, 
have in exercise of such sovereignty, ratified, adopted, 
incorporated and received the Rome Statute, including the 
provisions not domesticated, as part of the law of Kenya 
under the supremacy of the Constitution. We urge your

g--SJT g?;-; ,T 7
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lordship to uphold the decision of the applicant herein to 
apply for the warrant of arrest under the provisions of the 
law."

64. Mr. Nderitu, the advocate for the Victims supported the application.

65.

66 .

67.

Having carefully evaluated the applicable law and the rival submission made 

in this application, it is clear to this court that the matter in issue is 

determinable on the question of jurisdiction.

/gw .. •

The International Criminal Court, in seeking ; the surrender ... of the

Respondents, is exercising a complementary jurisdiction to tMfc&fthis court
^

as provided in the Preamble and Article l-ipf the RbmA'Statiite. This is more 

so in respect of an alleged offence agaihs.t the administration of justice. Before 

the International Criminal Court ,exer%es tilisijufisdidtion, it had to satisfy 

itself of the preconditibh: set out. in Article 17 of the Rome Statute 

particularly Article

The single judge of the Pre-trial Chamber (Judge Ekaterina Trendafilova) was 

aware of^tihk&fact when shdriponsidered the application made by the 

ProsecutS'iipf th||rnternS||onal Criminal Court seeking the issuance of the

tjjTantspf a^ |^ 'o ]f^^^eS ponden ts. In Paragraph 6 of the decision, the

arned Judge stated thus:
m - ' ’% •  •

%T6. With Pespect to the appropriateness of exercising 
^  fprisfaction, rule 162(2) of the Rules provides, as 

exdWiples, a number of factors which the Chamber may 
consider in making a decision whether or not to 
exercise jurisdiction over offences against the 
administration of justice wider article 70 of the Statute.
Rule 162(1) of the Rules also states that before making 
this decision, the Court "may consult with States parties 
that may have jurisdiction over the offence".
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68.

69.

7. The Single Judge considers that based on the available 
information before the Chamber,5 an effective national 
prosecution is unlikely to take place in the particular 
circumstances of the present case. Moreover, the size and 
extent of organization of the alleged criminal effort to 
corruptly influence witnesses of the Court, as they appear 
from the evidence provided by the Prosecutor in support 
of the Application, as well as the related concerns for  
witness protection, including the geneml security 
situation with regard to persons associated with 
proceedings of the Court, are reasons fgyerwhelmingly 
militated in favour of the exercise of thejurisdiction of the f  
Court. In these circumstances, tlte Single Judge also dods 
not consider that there is a peed to consult with any State 
Party that may have jmiMictipn over the offences 
allegedly committed." %, . •

"■ iL-L- %$\v
0  5 ApplicatidWfjpara■M,
v ./ .

The Single Judge Of the Pre-trial Chamber of the International Criminal Court 

assumed jurisdiction in the: case involving the Respondents after she had 

been rndyed in ’aft application filed by the Prosecutor of the International 

Criminal Court^H'e application was made exparte without reference to any 

dither cori%rnecl%arty, iheldding Kenya which is a State Party, and which it is
•.vS, ,.

e je c te d  it Would ^d.mply with the request for assistance to secure the

surrender of thd|Respondents.
' ’*£&&>*•/« • '

The Single1 Judge of the Pre-trial Chamber was aware under the Paragraph

10 of the Preamble, Articles 1, 17, 70 of the Rome Statute of the

International Criminal Court and Rule 162 of the Rules of Procedure and

Evidence of the International Criminal Court, the court with the primary

jurisdiction to hear and determine any charges relating to offences against

the administration of justice is a national court of a State Party hence the
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70 .

71.

requirement for the International Criminal Court to "consult" with the State 

Party that "may have jurisdiction over the offence" (See Rule 162(1) of the 

Rules).

For the Single Judge of the Pre-trial Chamber to base her decision on 

"available information before the Chamber" that "an effective national 

prosecution is unlikely to take place in the particular circumstance of the 

present case" without first consulting Kenya as a State)? arty on whether it is 

willing to prosecute the Respondents on th e |^ s is  of thelqyidence that the 

Prosecutor of the International Criminal Court ha%Js to €ay4 ;the least,

contrary to Article 17 of the Rome Statute of the International Criminal 

Court where the court was required to defer to a State Party "unless the 

State is unwilling or unable genuinely to carry out the investigation or 

prosecution" (See Article! 7(1) (a) and (b) of the Rome Statute).

of the Pre-trial Chamber deniedIn making the decision, the Single Judge oi 
Kenya, a State Patty, tHteprimary opportunity to investigate and prosecute 

the Respondents as p i l^ id ^ p p d ^ ^ fc tio n  18 of the International Crimes 

Act. T h i^ p u rt |hudderS|tp imagine that the Single Judge of the Pre-trial 

Chamber chb;se;;hbt%o,xonstilt Kenya because that court had determined, 

without input froln,Kenya/'that the State fell in the category of States defined
W  ’ .
in Article 17(3) of the Rome Statute i.e. that Kenya's criminal justice system

'■ ■ l | :
suffers from "total or substan tial collapse or unavailability of its national 

judicialsys0fii..."

72. The Respondents justifiably complained that the Cabinet Secretary, Ministry 

of Interior and Coordination of National Government, the Director of Public 

Prosecutions and the Attorney General shirked and abdicated their 

responsibilities as State Officers to uphold the national value and principles of 

governance as provided under Articles 10 and 259(1) of the Constitution.

MISC. CR.APPL. N0.193 OF 2015 Page 26

ICC-01/09-01/15-14-Conf-Exp-AnxIII 15-01-2018 29/42 EC PTICC-01/09-01/20-14-Conf-Exp-AnxIII   17-12-2020  29/42  SL PT
Pursuant to Pre-Trial Chamber A's Decision ICC-01/09-01/15-62 dated 11-12-2020, this document is transferred in case file ICC-01/09-01/20: The
Prosecutor vs. Paul Gicheru ICC-01/09-01/20-14-AnxIII  05-01-2021  29/42  EK PT
Pursuant to Pre-Trial Chamber A's Decision ICC-01/09-01/20-75-Conf dated 31 December 2020, this document is reclassified as Public.



73.

74.

These officers, when confronted with the request made by the Internationa] 

Criminal Court, firstly, for the arrest, and secondly, for the surrender of the 

Respondents, instead of making inquiry whether the Pre-trial Chamber of the 

International Criminal Court had jurisdiction to issue such orders without 

consulting Kenya as a State Party to the Rome Statute or considering 

whether to assume jurisdiction as provided under Section 18 of the 

International Crimes Act and in accordance with the Constitution of Kenya 

and the Rome Statute of the International Criminal C6%t, filed the present 

application.
’ : ■ *<j&v

This court agrees with the submission made on b eh afp)f The. Resp o n dents 

that their fundamental rights an(||p^(lpms"% 5fair trial as enshrined under
•six . 4%Article 25(c) of the Constitution, which c'dM'^t;h;ejlimited or abridged under 

any circumstances would; be breached if'jjhe court allowed the application 

made by the Applicants. ,.

Mr. Mule for the'Apphcant submitte;d:,that"this court had no jurisdiction to 

inquire iiAdiihe vali:dl|y oh;otherwise of the order issued by the Pre-trial 

Chamber•qf the rhlernatibhal Criminal Court. He further submitted that if the 

Resppndent^yv'ere aggidevedtby the decision of the Pre-trial Chamber, they

Hrere at Mighty "fes.challerige the said decision before the Pre-trial Chamber
:l |.  %k
itself as provided under Article 19 of the Rome Statute. In essence, this 

coUtiyheard fy§|l Mule say that this court had no option but to allow the 

applicatibmlbhthe arrest and subsequent surrender of the Respondents to 

the International Criminal Court.

75. The question that Mr. Mule on behalf of the Applicant was not able to 

satisfactorily explain to this court was what role he perceived this court is to 

play in the application presented before it. Mr. Mule submitted that this 

court's role in the application was restricted to facilitating cooperation with
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the International Criminal Court as provided under Articles 87, 88 and 89 of 

the Rome Statute. Mr. Mule was saying that this court's hands were tied from 

making any inquiiy into the process that the Pre-trial Chamber reached its 

decision to request for the surrender of the Respondents and that the Cabinet 

Secretary was entitled to make the present application without making 

inquiry whether Kenya, under the Constitution and the Law, had primary 

jurisdiction to try the Respondents in Kenya.

76.

77.

78.

'vyv-..The Respondents challenged this position.

Upon evaluating the submission made by .the paffies befpre this court, it was 

clear to this court that the position taken by the Applicant in regard to the 

role of this court is not only unco’Sltjp’Itgnal blit in breach of the self-same 

Rome Statute that provide procedure to; be adopted under Articles 17 and 

70 of the Rome Statue of the International Criminal Court in regard to 

offences against the ad,ministratitm,of justice.

This court has reached This determination on the basis of the following

reasons;,*;:
% S'-Sj

court offa) The;Pre-trial Chamber of the International Criminal Court is a 

||com ple^ ien ta r^sta tu s^ :with this court. Under Section 18 of the
’ 'm .

T ln te rn a tib i^  Crimes Act, this court has the primary jurisdiction to try 

persons accused of offences against the administration of justice allegedly 

commii|i|d;:|^ithin its jurisdiction. The Pre-trial Chamber of the International

Criminal Court clearly fell in error when it assumed jurisdiction on the basis 

of undisclosed "available information before the court" that "an effective 

national prosecution is unlikely in the particular circumstances of the 

present case" and that "in the circumstances, the Single Judge also does 

not consider there is need to consult any State Party that may have
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jurisdiction over the offences allegedly committed." No evidence was 

presented to this court by the Applicant to support the above contention by 

the Single Judge of the Pre-trial Chamber that Kenya, as a State Party, is 

unwilling or unable to investigate and prosecute the Respondents if such 

evidence of the commission of offences against administration of justice was 

presented to the constitutionally mandated organs of the Republic of Kenya. 

It will not do for the Single Judge of the Pre-trial Chamber to reach a finding

to the effect that "national prosecution is unlikelyMn the particular
' '  ;

circumstances o f the present cose" without theSingle Judge,of thgjPre-trial 

Chamber first consulting with the State Party. (Republic o:0  Kenya] as 

required under Rule 162(1] of the RuleShof Procedure and Evidence of 

the International Criminal Court. The least the .International Criminal Court
* y. y ,r. ‘h'b&s

Prosecutor could do was to avail 'such evidence before this court to 

persuade it that such rinding was made oil the basis of credible evidence. 

The Single Judge of tile Pre-trial Chamber overlooked the law which grants
y.-v- yy-y *.‘*v

Kenya, a State Party, the primary mandate to investigate, prosecute and try 

offences against the adminis frafi.on,.of justice alleged committed within its 

jurisdiction unjess inaBihfy or procrastination is established. This court. v\\! ^

holds that the above finding reached by the Single Judge of the Pre-trial
S f  ■ ’'%* . '.................7“'Chamber?b| thedriternatibnal Criminal Court is speculative in so far as no

' attempt wastfhade By the Single Judge of the Pre-trial Chamber or the Office
.

of The Prosecutor of the International Criminal Court to consult the 

necessary:State Party (in this case, the Republic of Kenya].

(b] The Cabinet Secretary, Ministry of Interior and Coordination of National 

Government, the Director of Public Prosecution and the Attorney General 

neglected or abandoned and or failed in their duty to uphold the 

sovereignty of the people of Kenya as provided under Article 1(1) of the 

Constitution and in particular, by failing to exercise their delegated

MISC. CR. APPL. NO. 193 OF 2015 Page 29

ICC-01/09-01/15-14-Conf-Exp-AnxIII 15-01-2018 32/42 EC PTICC-01/09-01/20-14-Conf-Exp-AnxIII   17-12-2020  32/42  SL PT
Pursuant to Pre-Trial Chamber A's Decision ICC-01/09-01/15-62 dated 11-12-2020, this document is transferred in case file ICC-01/09-01/20: The
Prosecutor vs. Paul Gicheru ICC-01/09-01/20-14-AnxIII  05-01-2021  32/42  EK PT
Pursuant to Pre-Trial Chamber A's Decision ICC-01/09-01/20-75-Conf dated 31 December 2020, this document is reclassified as Public.



functions as provided under Article 3(b) of the Constitution by refusing to 

assert and exercise the authority delegated to them by the Constitution to 

uphold the national values and principles of governance as provided under 

Articles 10 and 259 of the Constitution. They dismally neglected to

perform their functions as mandated to them in the International Crimes 

Act. It was clear to this court that the above State officers had, in filing the 

present application before this court before making inquiry on the validity
P||>

or legality or otherwise of the request for-The surrender of Respondents 

made by the International Crimin§l|Coprt, abdicated their responsibilities to 

assert their Constitutional authority o#j||h®lf dllhe Republic of Kenya as a 

State Party of the Rome $$SP$TO^ercise juff|dS:Stion in the first instance 

in respect of the offenceS^ainst th ^ |m in is tra t i(9 ^ f  justice before the 
International

provided under Paragraph, 10 oftWMBW&mble and Article 1 of the Rome 
Statute

tha’®o.nstitute the alleged offence 

a§|inst the admililkation of justicil&curred within the jurisdiction of this
P l . W$nro,,„ +. — 4._ 4.— sucj1 0ffences under the

thereunder including the 

Interlffipnal Crimes ftact unless, under circumstances specified in the 

Rome S t^M ikof the^JUternational Criminal Court, the International 

Criminal C ourr^ |||^M s jurisdiction in exercise of its complementary
jurisdiction.

(d) This court considered the evidence placed before it by way of affidavits by 

the Respondents. It is apparent to this court that the basis upon which the 

Single Judge of the Pre-trial Chamber of the International Criminal Court 

reached her decision for the request for cooperation for the arrest, search
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and surrender of the Respondents is challengeable. The Respondents have 

deponed that officers attached to the Office of the Prosecutor of the 

International Criminal Court coerced, intimidated and improperly- 

influenced the witnesses that are the subject of the charges against the 

administration of justice as provided under Article 70 of the Rome 

Statute and Sections 9 - 17 of the International Crimes Act, 2008 into 

contriving and manipulating evidence sp;.as to fit with the charges that 

were brought against the Accused persons||r the then pending case before 

the International Criminal Coui$|^he 1st Rflpondent deponed that the 

Office of the Prosecutor of the lM t|^ ||ipn^ |. Criminal Court applied 

pressure and made attempt’s to coerc1^!|p |, intimidate him into 

withdrawing from representing his client (one of th§#$tnesses in the case),

im|I|r to the presbip|ones would be 

:|f!ii%d by the Respondents are serious
fiWand cannofll’e wished aWay:-The ’li& t that the Applicant (the Cabinet 

Secretary, Ministry of Interior'and Coorlijiation of National Government 

j^i^fi^ptctor %|feeral of Police l ^ , t h e  Diflctor of Public Prosecutions)
m § %  i l l

ProlSfutor of the InternntionaFC'ffminal Court would, in the circumstances,
1% %

be unlile|^to investiga|||officers based at its office. The assertion by the 

Respondentv^tHat:?their.Tundamental rights and freedoms to fair trial as 

enshrined in the Constitution would likely be infringed if the allegations 

they have deponed in their affidavits are not investigated is not without 

merit.

79. The Respondents, as Kenyan citizens, are entitled to exercise the right to 

citizenship as provided under Article 12(1) (a) of the Constitution of Kenya. 

That right includes the benefit of the rights and fundamental freedoms in the
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80.

Bill of Rights as provided by the Constitution of Kenya. That right includes 

the right to be tried before a court established under the Constitution of 

Kenya if it is alleged he has committed an offence within the jurisdiction of 

the court. State officers, such as the Cabinet Secretary, Ministry of Interior 

and Coordination of National Government, the Attorney General, the Director 

of Public Prosecutions and the Inspector General of Police cannot abdicate the 

mandate delegated to them by the Constitution particularly Article 21(1) 

which provides that:

"It is a fundamental duty of the State and hyeiryState organ 

to observe, respect, protect, protnM&and fnlfilf fh e  rights 

and fundamental freedoms in the Bill of Rights/',

In the present application, unleSsthe coiftrary is'established, the Respondents 

are entitled, as a mattepSof tfieir riglf^and'f^dam ental freedoms, to be tried
,;5$̂  ■■■

't;|v ■%<!
The International Crimeis Act, 200&;which domesticates the Rome Statute
of the International assented to on 24th December 2008.

This Act i<rsubjec§|:q the Constitution of Kenya 2010 which was promulgated

on 27^ August 2010. Section 7(1) of the Transitional and Consequential
•Vsft. - /. ‘ . •
^ o v is io n s  fSixth'SjQfiedule) of the Constitution of Kenya 2010 provides that:

in Kenya.

v>>;
•mv.

*^4J1 l° Ws m  f orce immediately before the effective date
4$$t' ■ ' '■ ■' ' '■ '

coiitiriuespm force and shall be construed with the 

alterations, adaptation, qualifications and exceptions 

necessary to bring it into conformity with the Constitution."

Section 7(2) decrees, inter alia, that the provisions of the Constitution shall 

prevail to the extent of the conflict between the Constitution and that law.
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81.

82.

The Respondents have pleaded with this court to uphold their fundamental 

rights and freedoms as provided by the Constitution of Kenya 2010. In 

particular, they pleaded with the court to uphold their right to fair trial as 

provided by Articles 21, 22, 23, 24, 25, 49 and 50 of the Constitution. As 

citizens of the Republic of Kenya, the Respondents have urged this court to 

uphold their constitutional rights and freedoms to enjoy their liberty without 

restriction unless the due process of the law is folhVWed. In the application 

before this court, the Applicant has, inter a/io, applied for this court to allow 

for the search of the properties of the Respondents, in ' the presence of 

investigators from the International Criminal Courts, with a.view to'obtaining 

evidence in form of cellphones, i^ .m p u te^ ;diaries|^potes or'recordings of 

meetings or conversations,,. finanqihl:4pp, hpnWngl records from the 
Respondents. This request is clearly ih:.breach of Article 50(2)(b) of the 

Constitution that requires every accused person to be informed of the charge 

that he will face with 'shfficienCfjtetails tisanswer to it  It is also in breach of
•4, %  ’%•

Article 50(2)(j) ofithe Constitution'that requires every accused person to be 

informed in advance of The SvidencCtiiat the prosecution intends to rely on, 

and have reasonable access.tp that evidence.

devoid of the evidence that the International 

^ im ip a l Cou^inteh^s to rely on in the prosecution of the Respondents. The 

Ap:j|;licant's apjpication is in breach of Section 23(2) of the International 

Crimes Act that mandates any request for assistance by the International 

Criminal Court should be in conformity with the Kenyan Laws. It was 

apparent to this court that the above requests made to the court clearly 

indicates that the Prosecutor of the International Criminal Court was still 

gathering evidence to prosecute the Respondents yet charges have already 

been laid against them before the International Criminal Court. This court 

holds that in so far as the International Crimes Act provides that an
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83.

84.

application for the surrender of the Respondents to the Internationa] 

Criminal Court can be made without the Respondents being supplied with 

evidence in support of the charge against them, such application is not 

sustainable and is not within the threshold mandated by the Constitution.

In the premises therefore, this court holds that the originating motion filed by 

the Applicant on 28th May 2015 in purported exercise of its mandate to 

cooperate with the International Criminal Court cannot be allowed unless and 

until the International Criminal Court and|$gjghcant Complies with the 

conditions precedent, in compliance with the tpnststut;io^ 0%I£$E§ra 2010,
and the International Crimes Act, 2008, the.:; RpWPt'Statute of the 

International Criminal Court arfl^&Rule'##f.Pro£$dure and Evidence of
.vk  %

the Court as set out by this court.in this Ruling. %

The application lacks ipefit in the circumstances and is hereby dismissed. The 

warrant of arrest issued by thi^ court against the Respondents is hereby 

lifted. For the avoidance of doubt, the Applicant shall not take any action in 

furtherance to'.t;he request made for.the surrender of the Respondents, unless 

and untiTthpre is^cpmphdnce with the orders of this court. It is so ordered.

. | # ^ i t a D :R!NAlS®Bl:.THiS 16™ DAY OF NOVEMBER 2017
#  . m ' ' m . / . ' ' •

%  %  
1 /  ■
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REPUBLIC OF KENYA 
IN THE HIGH COURT OF KENYA [ \ \ j | >

AT NAIROBI 
MISC. CRIMINAL APPLICATION NO. 193 OF 2015

IN THE MATTER OF THE APPLICATION UNDER, SECTIONS 
4,19,20,23,28,29,30,35, 37,39,72, 73,96 & 97 OF THE INTERNATIONAL 
CRIMES ACT, 2008, ARTICLES 89 & 910F THE ROME STATUTE OF 
THE INTERNATIONAL CRIMINAL COURT, ARTICLE 157(6) AS 
READ WITH SECTION 7 OF THE SIXTH SCHEDULE OF THE 
CONSTITUTION OF KENYA 2010THE INHffi&?T ^OWERS OF THE 
COURT AND ALL ENABLING PJRO^fMNto^THEXLAW~ " AT tvV HA (\W \

BETWEEN tiCv
\

REPUBLIC..................... ••••••••
, -s. V ; '(

T *£v; w  • •-£>" V ******

\

Kr

^ ^ IJ .L ^ .A P P L IC A N T

A N D ^ ’"
PAUL GICHERU............................................................................................. 1st RESPONDENT
PHILIP KIPKOECH BETT 
(also known as “KIPSENGERYA”,
KIPESENGERAI)........................................................................................... 2nd RESPONDENT

LFRED NDERITU................................................. INTERESTED P^RTY - s
r  r t f 'E  — 5 :VT„. , ’r f g
I ^  HuiK0«ii
% pd. t v  l ,  o

KJ. \ Q F C  ^  '
1N(Under Rule 75 of the Court of Appeal Rutes*201()) ’
‘ •  I 3 S ( -

NOTICE OF APPEAL

NOTICE THAT the Applicant, the Director of Public Prosecution,
* —■ ^  ^e feg  dissatisfied with the entire Ruling and orders of the. Honoujabj^JusHice '' '

ikaKimaru delivered on the 16lh November, 2017 intends to appeal to the Court 
Of Appeal against the whole of the said Ruling.

The address of service for the Appellant is care of The Office of the Director of 
Public Prosecutions, N.S.S.F. Building, 19th Floor, and P.O. Box 30701-00100 
Nairobi. __

It is Intended to serve copies of this Notice on:- 

honourable Attorney General

■....-.....prjMCBti ist'itn®*! 81 IfciiSiftmerrwmM Ts '; nG
|  p .  0 .  BOX i ->l- • * -

V-- ^rNState Law Office, 7th Floor
| T’V-Sy

W&1RC1FU

TO. Box 40112-00100

]cq 2

5-r..W imU} T A
I AGO Alibi

m t :ad- 1 i h  T  t - ,  v . . .

«co«»TRY 4CjvH ittlBAhUH |
1 p  b  G  E  1 Ar fc *-* 1* « Cv t*tA\ .

.•"I

u
7 rvif:

V;A(Lau

, ..-A A A A
V /tj K 1„4 v  *--> A G
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NAIROBI

2. Kinoti & Kibe
Advocates
Queensway House, 5thFloor 
Kaunda Street 
P.O. Box 29871 
NAIROBI

3. Wilfred Nderitu
Nderitu & Partners Advocates 
No. 7 Kugeria Maisonettes,
P.O. Box 22048-00400 
Ralph Bunche Road 
NAIROBI

4. Waweru Gatonye & Company
Advocates
Timau Plaza, 4th Floor
Argwings Kodhelc-Timau Road Junction
P.O. Box 24213-00100
NAIROBI

5. A.E. Kiprono & Company
Advocates
Utumishi Co-Operative House, 2nd Floor
Mamlaka Road
NAIROBI

6. Khaminwa and Khaminwa

Advocates
George Padmore Road, off Marcus Garvey Road, 
Hurlingham Kilimani Area 
P.O. Box 43758-00100
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To:
The Registrar of the High Court of Kenya,
At Nairobi
Milimani Law Courts
Nairobi. i

n
i in the High Court of Kenya at Nairobi this ...C?*.Q........day of
.'.....2017.

E l
Registrar

DRAWN AND FILED BY:-

Director of Public Prosecutions 
N.S.S.F. Building, 19th Floor 
P.O. Box 30701-00100 
NAIROBI
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OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS
Telegraphic address: “Personnel”, Nairobi NSSF Building, B lock‘A’
Telephone: Nairobi 2732090 19th Floor
Mobile: 0723202888/0787880580 P.O. BOX 30701 -  00100
Fax: 2243524 NAIROBI,
Email: info@odpp.go.ke KENYA.
When Replying please quote

Date: 16th November 2017Ref; N0.DPP/JRC//2015

Ad VOQ\tf*.

Above refers

Kindly supply us with certified copies of the proceedings and the orders issued 
by the Court in the above matter on 16th November 2017 for purposes of 
preparing an appeal against the decision of the Court.

Victor M illed.
For: Director of Public Prosecutions

TO BE SERVED UPON

The Honourable Attorney General
State Law Office, 7th Floor 
P.O. Box 40112-00100 
NAIROBI
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