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ANNEXURE “KRK 8”

(JUDGMENT OF THE HIGH COURT)

CITED IN SOUTHERN AFRICA LITIGATION CENTRE’S

REQUEST FOR LEAVE TO SUBMIT AMICUS CURIAE

THE PROSECUTOR vs. OMAR HASSAN AHMAD AL BASHIR, NO. ICC-02/05-01/09

(Decision Convening a Public Hearing for the Purposes of a determination under article
87(7) of the Statute with respect to the Republic of South Africa)
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

PRETORIA 15 JUNE 2015

BEFORE THE HONOURABLE MR JUSTICES MLAMBO JP, LEDWABA DJP AND

FABRICIUS J

in the matter between:
THE SOUTHERN AFRICA LITIGATION CENTRE
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THE MINISTER OF JUSTICE AND
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The Court

1.

Introduction

This matter involves a considergtion of the duties and obligations of South
Africa in the context of the Implemernitation of the Rome Sfatute of the
International Criminal Court Act, Act 27 of 2002 (“the Implementation Act'),
Directly posad, the question is whether a Cabinet Resolution coupled with a
Ministerial Notice are capable of suspending fhis country's duty to arrest a
head of state against whom the Intemational Criminal Court (ICC) has issued

arrest warrants for war crimes, crimes against humanity and genocide.

2.

r———

The Court Proceedings

On Monday 15 June 2015 thig gourt handed down an order in the following

terms:

“I. THAT the conduct of the Respondents, lo the exient that they have failed to take
steps to arrast and/or detain the President of the Republic of Sudan Omar Hassan
Ahmad Al Bashir (“Fresident Bashir™), is inconsistent with the Constitution of the
Repuiilic of South Africa. 1926, and invalid;

2. THAT the Raspondenis ara forthwith compelled to take all reasonable steps to
prepare to arrest President Bashir without a warrant in terms of section 40 (1) (k)
of the Griminal Procedure Act, 51 of 1977 and detain him, pending a formal request

far his surrender from the International Criminal Court;
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3. THAT the Applicant is entited 1o the costs of the application on a pro-bono

basis.”

o

Pursuant to handing down the order referred to above the court undertook to
provide its reasons for that order. We hand down these reasons in keeping
with that undertaking. We point out however that subsequent to the handing
down of the order, we were informed that the President of the Republic of
Sudan, Omar Hassan Ahmad Al Bashir ("President Bashir"), the central
figure in the proceedings, had left South Africa. Nevertheless, it is our view
that the order we handed down, as well as this judgment remain relevant in

view of the important constitutional and International faw principles at stake.

4,

The court's order referred to abeve was actually a sequel to and a
continuation of proceedings which had commenced the day before, Sunday
the 14th June 2015. On that day the Applicant launched proceedings in the
urgent court seeking the foliowing orders:
“2. Declaring conduct of the Respondents, lo the extent that they have failed to
prepare to take steps o arrest and/or detein the President of The Republic of
Sudan Omar Hassan Ahmad Al Bashir (“President Bashir'), to be inconsistent with
the Constitution of the Republic of Scuth Africa, 1996, and invalid;
3. Compsliing the respondents forthwith to take all reasonable steps o prepare lo
arrest President Bashir withoul & warrant in terms of section 4G (1) (k) of the
Crimingal Procedurs Act, 51 of 1977 and detain himi, pending a formal request for

his surrender from the internationat Criminal Court; slternatively
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&, Compelling the Respondents forthwith to take all reasonable steps to
provisionally arrest President Bashir in terms of the /mplemenistion of the Rone
Statute of the [nternational Criminal Court Act 27 of 2002,

5. Compelling the Respondents to prevent President Bashir from leaving the country
without taking reasonable steps to faciliiate his armest in terms of domestic and
internationa! laws.

6. Compeliing the Respondenis who oppose the application to pay costs jointly and

severally, such costs to includz the costs of two Counsel...”

5.

On that Sunday marning Adv L Ellis who appeared for all the Respondents,
faid out the basis of Respendents' defence to Fabricius J who was on duty at
that stage. The defence propounded was o the effect that the Cabinet had
taken a decision to grant President Bashir immunity from arrest, and that this
decision "trumped” the government’s duty to arrest the President on South
African soil in terms of two warrants of arrest issued by the ICC, and its
concomitant obligation in terms of the Implementation Acf Adv Ellis
requested a three hour adjournment to prepare a complete argument.
Fabricius J granted a three hour adjournment, but issued an interim order that
in its terms compelled the Respondents to prevent President Bashir from
leaving the country until a final order was made in the proceedings. A request
to lead oral evidence by a law professor to explain the defence proffered by
Adv Ellis was disallowed. The court's aftitude to this request then was that if '
iz for the court to decide what the law is, and that the opinion of a withess is |
in most (but not all) instances inadmizsible evidence.

At about 15:00 on the same day Adv Makhari SC appeared with Adv Ellis and
instead of arguing the legal point meantioned earlier, requested time to draft an
answering affidavit. Such a request is not easily refused in urgent proceedings

depending on the particular facts at issue, Fabricius J, mindful of the fact that
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the African Union Summit, which President Bashir was attending, would be in
session for the whole of that day and for the entire day on Monday, granted a
further adjournment until 11:30 on Monday 15 June 2015, but deemed it
necessary to make the following order:

1. “President Omar Al Bashir of Sudan is prohibiled from leaving the Repubiic of South
Africa until a final order is made in this application, and the Respondents are
directed to take all necessary steps to prevent him from doing so;

2. The Eighth Respondent, the Director General of Home Affairs is ordered:

2.1 io effect service of this order on the official in charge of each and every
point of aniry into, and exit from, the Republic; and

2.2 once he has done sq, to provide the Applicant with proof of such service,
identifying the name of the person on whom the order was served at each
point of entry and exii;

3. the maiter is postponad unilf 1130 on Monday 15 June 2015;
4. the Respondents are directed to file any Answering Affidavits by 09:00 on 15 June

2015, the Applicant to reply by 10:00.”

7.

The proceedings were adjourned accordingly. Due to the importance of the
matter especially having regard to South Africa’s Constitutional and
international legal obligations in respect of international crimes that are at
issue, the Judge President of this Division taok a decision that the application
would continue before a Full Court on Manday, i.e. before three Judges, being
Miambo JP, Ledwaba DJP and Fabricius J. The Answering Affidavit was only
filed at about 11:25 instead of 8h00 on Monday 15 June 2015, without any
explanation being tendered as to why it was late. The fack of an explanation
for the lateness is particularly significant as the Answering Affidavit only
consisted of 24 typed pages, a supporting affidavit of four pages, and printed

annexures of 87 pages. In our experiencs, all of this could easily have been
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produced within a few hours.

g.

In view of the late filing of the Answering Affidavit and the need for the court
and the applicant io peruse it, as well as the necessity fo file a reply, if any,
the proceedings were adjourned until just before 13h00. When adjourning the
proceedings at 11h30 and upen resumption thereof the court specifically
requested Adv Mokhari SC {o provide an indication whether President Bashir
was still in the country, This was rendered necessary in fhe light of media
reports, which we took judicial notice of, that suggested that President Bashir
was either in the process of flying out or had already left this country. Adv
Mokhari SC, specifically disavowing reliance on media reports, stated that his
instructions were that President Bashir was still in the country. During the
entire hearing Adv Mokhaii SC repeatedly re-assured us that President Bashir
was still in the country, which fact was necessary for the Court’s jurisdiction.
As it transpired later that day and after we handed down our order, sll these
assurances were not corract as President Bashir had, most probably left the
country before argument commenced just before 13h00. We return to this

aspect later.

9,

_—

The court concluded hearing argument just after 14h30 and handad down the
order referred to in para 2 ahove at about 15:00. [t is only then that the court
was informed by Adv Mokhaii 8C that Prasident Bashir had left the country.
This, in our view, is a clear viclation of the arder handed down by Fabricius J
on Sunday afternoon. On being apprised of this state of affairs the Court
issued an order that the Minister in the Office of ithe Presidency and the
Minister of State Security should file an affidavit within seven days explaining
the circumstances under which President Bashir managed to fly out of this
country despite the explicit court order prohibiting this, handed down on

Sunday 14 Juns referrad to in para § above.
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18,

]

The Aduption of the Rome Statute of the Inferpational Criminal Gourt

An understanding of the issues involved in this matter necessitates that we
first speak about the ICC and how Prasident Bashir hecame its fugitive. The
ICC came into being when the Statute of the International Criminal Court was
adopted in July 1998 by a majority of the states attending the Rome
Conference hence the name ~ Rome Statute. The adoption of the statute and
creation of the ICC is properly articulated at para 40 of the judgment of the
Supreme Court of Appeal in Nafonal Commissioner of the South African
Paolice Service vs Southern African Human Righis Litigation Centre 20714
(2} $A 42 (SCA} as Tollows:

‘(407 The Siatuts of the international Criminal Court was adopted on 17
July 1998 by an overwhelming majority of the ststes attending the Rome
Conference. The Conference was specifically organized to secure agreement
on a treaty for the establishment of a permanent international criminal
tribunal. After five weels of intense negeriations, 120 countries vated to
adopt the ireaty. Only seven countries voted against it..., and 21 gbstained,
By the 31 December 2000 deadline, 139 siates had signed the treaty, The
treaty cams into force upon 60 ratifications. Sixty-six countries — six mere
than the threshold needed to establish the court — had ratified the treaty by
11 Aprit 2002.... To data, the Rome Statute has been signed by 139 states
and ratified by 117 states. Of those 117 states, a significant preportion — 31 —
are African. South Africa is a party to the Statute and has been a vocal
endorser of the Interaationzl Criminal Court, Cne significant absentee

amongst the ratifications is that of the Uniied States.
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[42] The Rome Statute's structures of international criminal justice are
grounded in the core princinle of complementarity, The Statute devises a
system of international ¢riminal justice wherein the primary responsibility for
the investigation and prosecution of those most responsible for serious
violations of international law rests with domestic jurisdictions. In principle, a
matter will anly be admissible before the ICC where the state party
concemed is either unable or unwilling to investigate and prosecute, which
operates so as to ensure respect for the primary jurisdiction of States’ and
is based on 'consideratiens of sfficlency and effectiveness’.”

11.

—

A critical obligation of a state party that aigned on to and raiified the Rome
Staiute was the domestication of the pravisions of the statute into national taw
to ensure that such law bescame compatible with the statute. In the case of
South Africa, ratification of the statute was in terms of section 231 of the
Constitution of the Republic of South Africa, 1896, It is aisa in terms of
that section of the Constitution that South Africa enacted the fimplernasntation
Act through which the Incorporation of the Rome Statute was accomplished.

In this regard Article 86 of the Rome Statute provides:

"States Parties shall, in accordance with the provisions of this Statute,
cooperate fully with the court [ICCT in its investigation and prosecution of
crimes within the jurisdiction of the Court.”

in similar vein article 88(1) provides:

"The Court may fransmit g request for the amest and surrender of a person,

T

together with the material supporting the request eutlined in article 91, to any

State on the isritoty of which that person may be found and shall request
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10
the cooperation of that State in the arrest and surrender of such a person.
States Parties shall, in accordance with the provisions of this Part and the
procedure under their natianal law, comply with requests for arrest and

surrender.”

In terms of the Implementation Act, South African authorities are enjoined to
cooperate with the 1GC, for example, to effect the arrest and provisicnal arrest
of persons suspected ef war crimes, genocide and crimas against humanity.
These crimes have been specifically created in the South African context in

terms of section 4 of the Implemeantation Aet,

V]

12,

[hatt= 34

»:

During 2009 the ICC issued a warrant for the arrest of President Bashir for
war crimes and crimes against humanity. Thereafter and in 2010 the 1CC
issued a second warrant for the arrest of President Bashir for the ciime of
genocide. Both warrants were issued pursuant to the situation in Darfur. In the
wake of these warrants and relying on Article 59 of the Reme Statute, the ICC
requested States Parties to the Statute including South Africa to arrest
President Bashir in the event that he came into their jurisdictions. Indeed it is
common cause that during 2009, President Bashir was invited by South Africa
to attend the inauguration of President Zuma in South Africa. As a result of
the 2008 warrant of arest issued by the ICC and South Africa’s obligation to
give effect thereto, South African officials confirmed that they would arrest
President Bashir should he arrive in the country. For this reason President

Bashir declined Saouth Africa’s invitation to attend the inauguration.

Backaround faciy relatiog to the current proceedings

The facts giving rise to the current proceedings are in large measure found in
the answering affidavit deposed to by the Director-General: Justice .and

Constitutional Development who is also the Central Authority as defined in

T
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section 1 of the Implementation Act. She was also authorised by all other
Respondents to depose to the Answering Affidavit. She states that on or
about January 2015, the Republic of South Africa agreed to host an African
Union ("AU" Summit during June 2015; that in erder to facilitate the hosting of
the AU Summit, the Repuhlic of South Africa was required to enter into an
agreement with the Commission of the AU, specificaily relating to the material
and technical organization of the meetings (“the host agreement”) which was

concluded on or about 4 June 2013,

i4.

——n

The Director General makes reference to the preamble to the host agreement,
inter affa, which records:

“These Meetings which are provided for in the Constitutive Act of the African Union,
the Rules and Procedures of the Assembly, the Executive Council and the
Permanent Representatives’ Comrmittee as well as in decisions of the African Union
policy organs will be held in Pretoria, Republic of South Africe, from 7 = 2 June,
and from 10 — 13 June and on 14 — 15 June 2015 in Johannesburg, respectively, at
the invitation of the Government; that accordingly, the Commission is charged with
the exclusive responsibility of organising, eonducting and managing the Westings,
while the Government wil, on its pert, provide all the necessary facilities and
assistance to ensure the success and smooth running of the Meetings.”; that
afthough the preambile to the host agreement contains the phrass "at the invitation of
the Government”, ihe Republic of South Africa was in no manner whaisoever
involved or responsible for extending invitations to any cr all of the delegates or

attendees of the AU Summit; thal the prearuble lo the hest agrsement clearly

T
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provides that the Commission of the AU is charged with the exclusive responsibility
of organising, conducting and managing the meetings. The Director General states
in this regard that the Republic of Seuth Africa merely agreed to host the AU
Summit, whilst the Commission of the AU was solely responsible for inviting all the

delegatas and attendees of the AU Summit”.

18,

The Director General proceads to make out the case that Article Vili of the
host agresment speciically provides for privileges and immunities; that
Clause 1 of Article VIl records that the Republic of South Africa shall accord
the Members of the Commission and Staff Members, the delegates and other
representatives of Inter-Governmental Organisations attending the Meetings,
the privileges and immunities set forth in Section C and D, Articles V and VI of
the General Convention en the Privileges and Immunities of the Organisation
of African Unity (“the CAU Convention”).

16.

The Director General then refers to Section C, Atticle V (1) (a) and (g) of the
OAL) Convention, which reads;

“1. Representatives of Member States 1o the principal and subsidiary
institutions, as well as to the Specialized Commission of the Organization
of Africen Unity, and 1o conferences convened by the Crganization,
shall, white exearcising their functions and during their travel fo and from
the place of meetings, be accorded the following privileges and
Immunities;

(a) Immunity from  personal arrest or detention and from any

I
\,
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official interrggation s wall as from inspection or seizure of

the personal baggage;

(g) Such other privileges, immunities and facilities not inconsistent
with the foregeing as diplematic envoys enjoy, except that they
shall have na right to claim exemption from customs duties on
goods imported (otherwise than as part of the personal

baggage) or from excise duties or sales taxes,”

17,

The Director Gengral further points out that the aforesaid provisions are
contained In the Vienna Convention en Diplomatic Relations, 1861 ("the
Vienna Convention”, which she asserts, has the force of law in terms of
action 2 of the Diplomatic Immunities and Privilegas Act 37 of 2001 ("the
DIPA™; that article 29 of the Vienna Cannvention specifically provides that the
person of a diplomatic agent shall be inviolable, that he shaii not be liable to
any form of arrest or detention, that the receiving State shall treat him with
due respact and shall take all appropriate steps to pravent any attack on his
person, freedom or digrity; that accordingly and in order to give effect to the
provisions of the host agreement, the Fifth Respondent on 5 June 2015 and in
terms of the provisions of section 5(3) of DIPA read with section 231 (4) of the
Constitution, published Article VIl of the host agreement under Government
Gazette NO 38860 and thereby incorporated the privileges and immunities
accorded delegates and attendees of the AU Summit as provided for in the

host agreement, as domestic law in South Africa.

iR

“E s

She continuas o state that she was advised that the pravisions of Article Vil
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of the host agreement are specific privileges and immunities extended by the
AU to all its delegates and attendees of the AU Surnmit, which the hosting
country of an AU Summit, the Republic of South Africa in this instance, ia
required to uphold. She then contends that the Court is enjoined to take
cognizance of the fact that the provisions of the host agresment read with the
contents of Government Gazette No 38860 are only effective for the duration
of the AU Summit in South Africa, provided that the host agreement
spacificaily provides for its termination two days after conclusion of the AU
Summit. She makes the point that by necessary implication, the provisions of
Article VIIt would cease to be effective after the expiration of the aferesaid
pefiod.
19,

The Director General states furiher that after having agreed to host the AU
Sumrnit during June 2015, the Gevernment of Soulh Afriga, through the
appropriate diplomatic channels received confiemation from the Republic of
Sudan that President Bashir would attend the AU Summit, with g concomitant
request by that country that President Bashir should be granted the necessary
privileges and immunities as provided for in Article VIl of the host agreement,
that the Executive Authority of the Republic of South Africa discussed and

received the aforesaid request by the Republic of Sudan.

20,

The Director Ceneral further siates that she was advigsed that the immunities
and privileges referred to in Articie VIl of the host agreament (which she gays
is law in South Africa) prevent the Responaenis from aresting President
Bashir during the duration of the AU Summit and an additional two days after

the conclusion of the AU Summit.

21
The Pirector-General of the Presidency and Secretary of Cabingt, Dr. Cassius
Reginald Lubisi deposed fo a supporting affidavit stating that Cabinst was

aware of the invitation from the African Union to Prasident Sashir to attend

T
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the AU Summit and that the President indeed confirmed his attendance. Dr
Lubisi also confirms that Cabinet was alive to the fact that the Republic of
South Africa is a State Party to the Rome Statute and therefore obliged to
give effect to any request by the ICC pertaining to a warrant of arrest; that
accordingly and as a result of the two warrants of arrest issued by the ICC
and the concomitant hosting of the AU Summit, Cabinet deemed it prudent
and necessary to deliberate and discuss the issue on whether the Republic of
South Africa was required to arrest President Bashir whilst attending the AU
Summit; that during early June 2015 Cabinet requested advice from the Chief
State Law Advisor and deliberated on this issue at length; that during the said
discussions, Cabinet was apprised of the host agreement with the AU
together with the intention of promulgating Article VIII of the host agreemernit
as well as the implications thereof regarding the immunities and privileges
enjoyed by President Bashir as head of a member state of the AU; that
Cabinet collectively accepted and decided that the South African Government
as the hosting country was first and foremost obliged to uphold and protect
the inviotability of President Bashir in accordance with the AU terms and
conditions and to consequently not arrest him in terms of the [CC amest
warrants whilst attending the AU Summit, and that in addition to the above,
Cabinet collectively appreciated and acknowledged that the aforesaid
decision cauld only apply for the duration of the AU Summit.

2

The assertions made by the Director Generat and Dr Lubisi formed the

r3

v

essence of the submissions made on bhehalf of the Respondents by Adv
Mokhari SC. The primary basis of the argument being essentially that the
promulgation of the notice by the 5" Respondent, which embodied the terms
of the host agreement and which, in its terms, made provision for the
immunity of heads of AU member states whilst engaged in AU business,
provided the requisite reprieve to South Africa not to comply with its 1CC

obligations of arresting President Bashir during his attendance of the Suromit.

23,

4
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Applicant's Arcument:

Against this background, and articles 86, 87 (1) and 89 of the Rome Statute,
Ms Goodman argued that where the ICC has made a request for the arrest
and surrender of a person within a State party’s jurisdiction, the State party
must comply with the request. South Africa, by virtue of its enactment of the
implementation Act, is bound by each of thcse obligations both under
international law and at the domestic level. She submitted that in the prasent
context South Africa became liable to arrest and surrender President Bashir
as soon as he entered the country, She further submitted that the anly basis
on which the State Respondents could avoid their obligation te arrest and
surrender President Bashir wauld be if he enjoyed some kind of diplomatic

immunity from arrest, or from this Court’s jurisdicticn.

2-4’--

e

Interngtionzl Law and the Constitution:

In Glenister v The President of the Repyblic of South Africa and Others
2011 (3) SA 347 at par. 97, Ngcobo Clenunciated the significance of
International Law to the Corstitution:

“Our Constitution rsveals @ clear determination to ensure that the
Constitution and South African law are interpreted to comply with
intetnational law, in pattieular jriernatfonal kuman rights law... These
provisions of our Constitution demonstrate that intsrnationai law has a
spacial place in our law which is carefully defined by the Constitution”,

In South African Human Rightes Certre v Natfonal bireclor of Public
Prosecutions and others [2012] 3 AN B5A 188 (GNP), (Zimbabwe
decision), this court {per Fabricius J) feund thet in fing with South Africa’s
duties and obligations as a signatory to the Rome Statute but more
importantly arising from the {mplemeniation Act the South African Folice
Senvice was obliged to investigate certain human rights violations cormimitted

in Zimbhabwe,

~f
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25,
This matter was taken on appeal but the Supreme Court of Appeal, In
Natignal Commissioner of the $euth African Police Service vs Southern
African Human Rights Litigafion Centre (para 10 supra) confirmed the
finding made by Fabricius J. In a further appeal to the Constitutional Court, in
National Commissionar of the South African Police Service v Southern
African Human Rights Litigation Cenire and Another 2014 (12) BCLR
7428 (CC) that court strongly asserted South Africa’s duties and obligations
arising in interational law and especially the Rome Statute and the
Implementations Act. The Constitutional Court said at par. 23 that the
legislation must be interpreted purposely in accordanee with international law
and referred to s. 231 (4) of the Constitution which provided for the

domestication of international law through national legislation.

26.

It must be stated at this juncture that the fmplementation Act as mentioned
earlier is such national legisiation, and the State is bound to implement it. By
way of its enactment, the legislature complied with its obligations as a state
party to the Rome Statute to take measures at national level and to ensure
national criminal jurisdiction over the crimes set out in the Rome Statute. This
is clear from the fong titls of the Act and the preamble alsc gives good insight
into its motivation. Note should also be taken of ss. 3 (a) and (b) which define
the objects of the Act, which mainly are, in the present context, to ensure that
anything that is done in terms of this Act conforms with the obligation of the
Republic in terms of the Statute. The decisions of the SCA (supraj at par. 43 —
46 and the Constitutional Court (supra) at para 23 are binding lsgal authority
that must be followed when considering disputes regarding the duties of this

country arising from international law.

=
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The Constitutional Court decisian actually dispels any doubt about the duties
of South Africa in line with the fmplementation Act. Crimes against humanity
are referred to in Part 2 of Schedule 1 of the Implementation Act and include
those referred to in the first warrant of arrest issued against President Bashir.
Another case in point on South Africa’s duties in terms of and arising from
International Jaw is S v Okah 2013 JDR 0219 (GSJ). In that matter a Nigerian
nalional resident in South Africa was convicted on 13 counts of terrorist acts
committed in Warrl and Abuja Nigeria by the Gauteng Local Division of the
High Court. The prosecution was hased on the Protegiion of Constitutional
Democracy against Terrorist ang Related Activities Act 33 of 2004. This
Act had domesticated & number of international instruments and a Security
Council resolution aimed at combating, prosecuting and punishing acts of
international terrorism. The South African security agencies and prosecution
authorities had clearly acted in keeping with South Africa’s duties in terms of

international instruments in which the country was a party.

28,

Glaims o immunity:

Diplomatic immunity is governed, as mentioned by the Director General of

Justice and Constitutional Development earlier, undar South African law, hy

the Diplomatic Immunitiss and Privileges Act 37 of 2001 (Immunities

Act)

281 Section 2 of the Immunitiss Act ratifies and domesticates the 1946 and
[S47 United Nations Geonventions on Privieges and immunities, and

the 19681 and 1963 Viennz Conventians on Consilar and Diplomatic
)

v
X

tmrnunity. The former canfer irmunily broadly on United Nations stad
and officizls, and expers or organizations acling on their behalf. The
latter coafer mmunity oo consulates and thelr staff, and diplomatic
nissions and their staff.

282 Sectioh 4 of the Immunities Apt recognises that heads of state are
imraune from civil and cilmingt jurisdictien to the exsnt afforded to
them under customary international law, or as agreed to between

z
v

South Africa and the relevant State party, or eg are conferred on then
f
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by the Minister of International Relations.

The remaining sections of the Act afford the Minister of International
Relations and Cooperation discretion to confer immunity and privileges
on various categoeries of people.

The Immunities Act does not damesticate the General Convention on
the Privileges and (mmunittes of the OAU (the OAU Convention). It is
therefore not binding in South Africa, and the structures, staff and
personnal of the AU consequently da not automatically enjoy privileges
and immunity in South Africa.

However, acting in terms of s 5 (3) of the tmmunities Act, the Minister
has agreed with the African Union Commission on Material and
Technical Organisation (the AU Cominission) fo grant privileges and
immunity to “Members of the Commission and the Staff Members,
[and] the delegates and other representatives of inter-Governmental
Organisations” attending the present African Union Summit. That
agreement was published in the Government Gazstte on 5 June 20185
~ just two days before the first AU meetings were dug {o commence
{("the June agresment”).

The only grounds on which President Bashir could conceivabiy be
alleged to enjoy immunity would be as a head of state or in terms of the
June agreemerdt. But in fact, neither basis confers immunity on him,
Significantly however the notice promulgated by the 5% Respondent
makes no reference (¢ section 4 of the Immunities Act.

The June agreemerit does not confer immunity on heads of state.
Prasident Bashir could thus oply claim head of state immunity based
on customary international law.

Howaver, the Rome Statute expressly provides that heads of state do
not enjoy immunily under its terms. Similar provisions are expressly
included in the lmplementation Act. It means that the immunity that
might otherwise have attached to President Bashir as head of state is
excluded or waived in respect of crimes and cobligations under the
Rorme Statute.

Indeed, the Pre-Trial Chamber of the [CC has expressly confirmed that

“the immunities granted to President Bashir under international law

T
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and attached to his position as Head of State have been implicitly

waived by the Security Council”, and that South Africa is consequently

under an obligation to arrest and surrender him.

28.10 Clearly and as submitted by Adv Goodman, the provisions of the June

agreement do not confer any immunities or privileges on President

Bashir;

28.10.1 On its terms, that agreement confers immunity on members

and staff of the AU Commission, and on delegates and
representatives of Inter-Governmental Organisations. It
does not confer immunity on Member States or their

representatives or delegates.

28.10.2 Congruent with that, the June agreement was concluded under

25.10.3

s 5 (3) of the Immunities Act, which provides:

"(3) Any organisation recognised by the Minister for
purposes of this section and any official of such
organisation enjoy such privileges and immunities as may
be provided for in any agreement enterad into with such
organisation or as may be conferred on them by virtue of
section 7 (2)."

The provision only deals with the conferral of immunity
and privileges on an organisatiorr, which is defined in s, 1
of the Immunities Act as "an intergovernmental
organisation of which twe or more states or governments
are membars and which the Minister has recognised for
the purposes of this Act”. It does not deal with, or confer a
sower to grant immunity on, a head of state, envoy or

other representative.

28.11 It follows that the June agreement also does not confer immunity on

President Bashir, and cannot serve to exclude this Court’s jurisdiction,

28.12 The Immunities Act, at its highest, confers discretion on the Minister to

grant immunities and privileges on persons of her choosing. But she

must exercise that discrsticn lawfully, in accordance with South Africa's

dotnestic

and international law obligations. She cannot lawfully

exercise the discretion where the effect will be to prevent the arrest ana

J——

T
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surrgnder of a person subject to an 1CC warrant and request for
surrender.

28.13 Nor can the State Respondents rely on the African Union's Convention
or decisions to defend the validity of the June agreement. Neither of
them can trump South Africa’s obligations under the Implementation
Act and the Rome Statute, for the following reasons:

28.13.1 The Rome Statute gives effect to international
human rights law and enables the prosecution of
customary internaticnal law crimes. As such, its
provisions enjoy pre-eminence in our constitutional
regime. Moreover, it has been domestically
enacted. Its binding status is clear.

28.13.2 By contrast, the OAU Convention has rot been
domestically enacted. Despite the Immunities Act
having been passed after the adoption of the OAU
Cenvention, it was not ratified. That represents a
clear choice by the Legislature not to confar
blanket immunity on AU bodies, mestings and
officials that atiend them.

28.13.3 Dacisions of the African Union also cannot trump
South Africa’s obligations under the Rome Statyte. ’
That iz becauze their status in domestic [aw is

parsuagive, at best.

1

29,

The Government Notice of 5 Juns 2015 issued by the Fifth Respondent in

Gazsite No. 38880 reads as follows:

“Minute
in accordance with the powars vested in me by section 5 (3) of the

diplomatic Immunities and Privileges Act, 2001 (Act No. 37 of 2001), |

ST

N > " “.1‘(\ /" -
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hereby recognize the “Agreement between the Republic of South Africa and
the Commission of the Aifrican Union on the Material and Technical
Organization of the Meetings of the 30" Ordinary Session of the Permanent
Represeniatives Commitige from 7 to 9 June 2015; the 27" Ordinary
Session of the Executive Council from 10 to 12 June 2015 and the 25"
Ordinary Session of the Aasembly on T4 to 15 June 2015 in Pretoria (7 and
8§ June 2015) and Johanneshurg (10 to 15 June 2015), Republic of South
Africa” far the purposes of granting the immunities and privileges as provided
for in the Agreement beitween the Government of the Republic of South

Africa and the Commission of the African Union as set out in the Notice.”

It was issued in terms of the provisicns of s 5 (3) of the Immunities Act. [t

“racognizes” the mentioned Agreement between the Republic and the

‘Commission of the African Union on the Material and Technical Organization

of the Meetings ..."

Section 5 of the Immunities Act reads as follows:

“Imimunities and privileges of United Nations, specialised agencies and other

international crganisations

(1) The Convention on the Privileges and immunities of the United
Mations, 1945, applies o the United Nations and its officials in the
Republic.

(2)  The Convention cn the Privileges and Immunities of the Specialised
Agencies, 1547, applies o any specialised agency and its officials in

the Republic.

N ™
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(3)  Any organization recognised by the Minister for the purposes of this
section and any official of such organization enjoy such privileges and
immunities as may be pravided for in any agreement entered Into with
sych organization or as may be conferred on them by virue of
section 7 (2)."

30.

it is clear that neither the Minute, nor 8 5 (3) refers to a Head of State, Nor

does Article VIII of said Agreement which per clause 1 reads as follows:

“Tha Govarnment shall accord the Members of the Commission and Staff
Members, the delegates and the representatives of Inter-Governmental
Organizations atlending the Meetings the privileges and immunities set forth
in Sections C and D, Articles V and Vi of tha General Convention on the
Privileges and immunities of the QAU

The Agreement is batwaan the Republic and the AL Commissien and this is
recognised by the said Minute of & June 2015, Article Vili does ot refer to a
Head of &tate but to Members of the Comimission and other Inter-
Governmental Qrganizations, It Is alse clear from the Preamble to the
Agreement that the Contmissian is charged with the exclusive respongibility of
erganizing, conducting and managing the mestings. No head of state has this
responsibility and no such submission was advanced bafore us, Furthermare,

whilet the Fifth Respondent relied on s 5 (3) of the Immunitiss Act and issued

the Mintite in terms thereof, it'is clear that 8 4 of that Act specifically deals with
tmunities and Privileges of heads of stale, speeial snvoys and eerain

representatives, It reads as follows!

“munities and privileges of heads of state, special envoys and ceriain

represaniatives
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(1Y A head of state is lmmune from criminal and civil jurisdiction of tha
courts af the Republic, and enjoys such privileges as ~

(a) Heads of state enjoy in accordance with the rules of
customery international law;

(b) Are provided for in any agreement sniered into with o state or
gavernment whereby immunitiss and privileges are conferred
upon such g head of state; or

(c) May be canferred on such head of state by virtue of section 7
(2).

(2) A special envoy or reprasentive from another state, goverament or
organisation is immune from the criminal and civil jurisdiction of the
courts of the Republie, and enjoys such privileges as —

(a) A special envoy oF reprgséniative enjpys In accordancg with {

the rules of eystomary international law;

(iv) Are provided for in any sgreement entered into with a state,
governgnt or mgsniyation wheregy Imimviunitles and privileges

are conferrad upon such spectal ervey or representative; or

—
0
~—

May be conferted on him or her by virtug of secticn 7 (2).

—
(O3]
—

The Minister must by notics in the Gazelle recognize a special envey

or representative for the purposes of subsection (2).

It cannot be asrgued thaf Section § appligs to a Head of State according to the

basic principles of interpretaticn nar can s 4 (1) (8) be used to confer immunity

i

A 7
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on the President, as he does net enjoy immunity in accardance with the rules
of customary international taw. We have already pointed out above that the 5™

Respondent did not rely on this section in any way in her notice.

31,
The Respondents’ refiance on these documents is therefore ill-advised and ill-
founded. They could not possibly “trump” the international agreement, the
Rome Statute ie and the subsequent implementation Act. In any event the
Implementation Act enjoys legislative authority, having passed through
Parliament, and it cannot be displaced by a notice promulgated by a Minister
nor by a Cabinet decision. Finally, the decision of the 1CC Pre Triat Chamber
On the Cooperation of the Democratic Republic of the Gongo regarding
Omar Al Bashir's arrest and Surrender to the Court No ICC 02/05-01/08
dated 9 April 2014 bears mention. The facts in that matier bear a striking
resemblance to the facts in the matter we are dealing with. In that matter
President Bashir had attended a Comman Market for Eastern and Southern
Africa (COMESA) meeting hosted by the Democratic Republic of the Congo
(DRC) in Kinshasa. The ICC had issued a request to the DRC as a signatory
to the Rome Statute to arrest President Bashir. This did not happen as the
DRC stated that as a signatory to the Rome Statute on the one hand and a
membser of the AU on the other, it had been placed in a difficult situation and
that time constraints rendered it materially impossible to take a decision to
arrest the President esnecially considering that the President had left the
country early in the morning. The DRC had also contended that President
Bashir enjoyed certain immunities as a result of his position as Head of a
Mermber State of the AU and further that the AU had decided on 12 October
2013 thet no sening Head of State or Gaveriment shall be required to appear

before any international court or tribunal during their term of office.

Lo
D

The DRC had further argued that the request to arrest and suirender
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President Bashir became inconsistent with its obligation to respect the
immunities attached to his position as Head of State. The |CC jetlisoned this
argument on the basis of article 27(2) as providing an exception to the
personal immunities of Heads of State and that such immunities did not har
the Court from exercising jurisdiction over such Head of State. As to the
alleged difficuity arising because of the Court’s assertion of jurisdiction on the
one hand and the AU's stance en the other, the Court referred to Security
Council Resolution 1593 (2005) as well adicies 25 and 103 of the UN Charter,
The essence of these provisions boils down te the fact that Members of the
UN agree to accept and carry out the decisions of the Security Counail.
Further that in the event of a conflict in the obligations of members of the UN
under the UN Charter and their obligations under any other international
agreement their obligations under the Charter would prevail. For these
reasons the ICC Pra Trial Chamber dismissed the DRCs reasons for failing to
arrest President Bashir. The ineluctable canclusion borne out by this ruling is
that the Respondents’ argument hased on immunities provided for in the host
agreement and on ALl membership are misguided.

pAS
(3]

On

@

last important aspect deserves mention: The Respondents' argument
was solely founded on the refevant Statutes and legislative documents,
Neither in the Answering Affidavitg nor during argument, was any question of
necessity raised, namely that the governmant of South Africa was justified in
disobeying the order of 14 June 2015, or ignoring its domestic and
international obligations in terms of the Implameniation Act, in order to
preserve international relations, or relations between AU members, Having
regard to the principle of separation of powears betwsen the executive,
legislative and judicial arms of the State, it is in any avent clear that this Court
would not have concerned itself with policy decisions which in their natyre fali
ouiside our ambit. As a court we are concemned with the integrity of the ruie of

faw and the administration of justice.

&
W

See: National Treasury vs Opposition to Urban Tolling Alitance 2012 (8)
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8A 223 €C at par, 83 - 67,

34.

We are further impelled to stats that as a court of law we are obviously the
wrong forum for the ventiiation of regional and international policy
considerations, which as we say above, were not ventilated before us. We
however find it prudent to invite the ICC to take cognisance of the issues that
arise in this matter. As we demonstrate in this judgement, South Africa is not
the only Rome statute signatory that has failed to carry out its duties in terms
of that statute when it could have done so based on a conflict between its
regional affiliation on the one hand and its broader international obfligations on
the other.

38,
For all the aforegoing reasons the order was granted on 15 June 2015, with
all members of the Full Court agreeing,

38.

—_—_2

The departure of President Bashir despite an order prohibiting this.

We dealt with the departure of President Bashir earfier in the face of an order
of this court handed down on Sunday 14 June 2015 which prohibited such
departure. Perhaps the questions that can be asked about the apparent non-
compliance with this court's explicit order of Sunday 14 June are:
36.1 how was it possaible that President Bashir would, witit his whole
entourage, travel from Sandton to Waterkloof Airbase, without any of
the Respondents’ knowledge?
36.2 how was it possible that the Sudanese plane would take off from

the airbase without the Respondents knowing whether the President

was on board or net?
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36.3 how would that plane be able to land in Sudan by late afternoon

if it had not departed at about noon that same day?

37.

The answers suggest themselves, and without intending to pre-empt the
proceedings that may follow once the affidavit this court has ordered is
received, it is necessary, in the interssts of justice and the rule of law to say
the following:
The Respondents are quite aware of the provisions of ss 1 and 2 of the
Constitution which decfare that the State is founded on the supremacy of the
Constitution and the rule of law, They are alsc aware of the constiutional
enjoinder that international agreements bind the Republic, especially those
that have been ratified (5. 231). Thay are abviously bound to comply with
domestic legislation and obviously the Implementation Act. They must also be
aware of s. 165 of the Constitution, which reads as follows:

165 Judictal Authprity

(1) The judiciat authority of the Republic is vested in the courts.

(2)  The cours are Independent and subject only to the Constitution ang

the taw, which they must apply impartially and without fear, favour or

prejudice.

(

Lt

Y No peraon or organ of state may Interfers with the funcifoning of the
courts.

(L)  Organs of state, through legisiative and other measuies, must assist
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and protect the courts to ensure the independence, impartiality,

dignity, accessibility and effectivenass of the gourts.

N
U1
~—r

An ordatr or decision issued by & gourt binds all persgns to wham gnd

organs of state to which it applies.”

37.2.

At this stage, on a common sensg approach, there are clear indications that
the order of Sunday 14 Juna 2015 was not complied with. It is in this reason
that we are moved o state thai;

A democratic State based on the rule of law cannot exist or funetien, if the
government ignores its constitutional obligations and fails to abide by Court
prders. A Court is the guardian of justice, the cormer-stone of a democratic
system based on the rule of law. if the State, an organ of Stale or State official
dees not abide by Court erders, the democratic edifice will crumble stone-by-

stone unitil it collapses and chaos ensues,

38,

irr the context of 8. 165 of the Constitution of SQouth Africa, the Constitutional
Court has also corfirmed that pringiples of the rule of law are indispensible
cornerstones of aur constitutional demeocracy.

Seea: Justice Alliarce of South Africa v The President of the Republic of
South Africa 2011 (5) SA 388 at par. 40. The emphasis must be on
“indispensible”. Where the rule of law is underminiad by Government it is often
done gradually and surreptitiousiy. Where this occurs in Court proceadings,
the Court must Tearlessly address this through its judgments, and not hesitate
to keep the executive within the law, failing which it wauld not have compiied
with its constiiutional obligations to administer justice to all persgns alike

without fear, favour or prejudice,

o
<p)
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We stated earlier that the departure of President Bashir form this country
before the finalisation of this application and in the full awareness of the
explicit order of Sunday 14 June 2015, objectively viewed, demonstrates non-
compliance with that order. For this reason we also find it prudent to invite the

NDPP to consider whether criminal proceedings are appropriate.

N v v
— JUDGE D MLAMBO

JUDGE PRESIDENT OF THE GAUTENG DIVISION OF THE HIGH COURT,
PRETORIA

JUDGEI P. LEDWABA
DEPUTY JUDGE PRESIDENT OF THE GAUTENG DIVISION OF THE HIGH

COURT, PRETORIA
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