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I. INTRODUCTION 

1. l respectfully disagree with the decision of my colleagues insofar it finds that, 

'pursuant to Article 93(1)(d) and (I) of the Statute, it [the Chamber] can, by 

way of requests tor cooperation, obligate Kenya both to serve summonses and 

to assisr in corr.pelltng the atterdance (before the Chamber) of the witnesses 

thus summonsed' .1 

2. J succinctly explain the main reasons of my dissent. 

II. BACKGROUND 

3. The Prosecution requests the Chamber to order the Registrar, in consultation 

and cooperation with the Prosecution, to request assistance pursuant to 

Article 93(l)(d), Article 93(1)(1) and Artic'e 99(1) of the Statute, for the a) 

service of summonses by the Government of Kenya on eight witnesses: b) for 

the Government of Kenya's assistance in compelling and ensuring the 

appearance of the summoned witnesses for testimony before the Court in thP. 

territory of Kenya; and c) for the Covernment oi Kenya to make appropriate 

arrangements for the security of the witnesses until they appear before the 

Court.1 

1 Decision on Prosccutor s Application fur \VitnL�' Summonses a.txl rcsuhin_g Rcqucsi (or St:tlc ParLy 
Cooperation ('Majnr:ty Dec iston ··,. 17 J\pril 2014. ICC-Ollr.9-0l/11-12l•, para. 193. 
'Comgendun: or Prosecunons request under arucje f>l[6)(b) and anicte 'JJ ro summon wunesses. 1 December 
2fl 13. TCC.-t I /ll9-lll I I I- I I �O-Red2-r,,rr. para. I CO. See also: Prosecurion rep· y In rbe Rure Deferce'< R January 
1014 and ilv., Sang Defencc's 8 Jt1111My Wl4 responses 10 the l'ro5<Cuti,m·$ rcqecst under article 6�!6)\b) and 
anicle 93 to s.rmmon witnesses and vanauon of time limig .mder Rule 35(lJ. 10 February 201.t. ICC-Ol/09- 
0l/ll-l l83-Red: Prosecution's su;,ptemenrnry :equest under article �:61(1;) and article 93 to summon a funher 
witness, 19 February 20l�. lCC-OIJO\I-Cl/11·1188 Conf-Rcd. Prosecution's submission o:' one acditional 
document in support of the "Prosccution'x 5:.applemcnr.ar;· rcqucv' under article 64-(6)(h) and articte 93 10 
summon a funher witness .. (!CC-0 l,'09-0lil l-1188-Conf-E�p/}{edJ. 26 February 20 I�. iC.'C-0 J/t,'9-0 J/1 I -1192- 
Ccnf: and Prosecution's further submissions pursuant to the Prusecutions request under article 64(6){b) and 
article Y3 to summon witnesses, 5 Mnrch 2014. (CC-01109-01/1 1-1202. 
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4- The Sang Defence originally submitted that the relief sought in the 

Prosecution's request should be rejected in iulP The Rulo Defence agreed 

that the Government of Kenya may serve summonses on the witnesses and 

make appropriate arrangements for their security until they appear before the 

Court. However, the Ruto Defence submitted that the Government of Kenya 

is under no statutory duty to enforce the summons served, nor can it seek to 

rornp-l witn ... _s.�P.s to appPa- lwforP the Court.' 

o. Nonetheless, in a more recent joint submission from both Defence teams, they 

request that the Irial Chamber rejects the relief sought. Alternatively, they 

request the Chamber tu issue' non-enforceable suuunonsc-, inviting the 

relevant witnesses to appear before the Court and to order the Prosecution to 

disclose the evidence in its possession which shows that intimidation, bribery 

or other improper influence has been the proximate cause oi witness non- 

coopera tion.5 

6. 1he Legal Representative of Victims ('LRV') submits that the Chamber has 

the authority tu grant the relief sought by the Prosecution.s However, the 

LRV leaves it to the Chamber to consider whether compulsion would 

advance or detract from the interests of participating victims if they arc to 

become hostile," 

Sang Defence teesponse :o the rrosecarions Request under Anict..: 6-1(6)(�) and Aniclc 93 ro Summon 
wnncsses. 8 January 2014.ICC-01/iJ<J-01/11-1138-Red. para. 100. 
j Public redacted version of'"D.:fc-n-:c response to dtc corrected and amended version of 'Prosecution's request 
under arncte 64(6)ib) and arncle 9_; co summon w.tnesses'", l! Jaouar)' Wl4. ICC-Ul1U9-0I/I 1-I Uo·l{edZ. 
paras 19. 3�. 
' Addiriona l)e:ence submissions on the corrected ard amended \·.?r:.i-:ut of "Prosecution · s request under anicte 
64(6J(bJ and article 93 co summon witnesses", 4 Marcil 2014. ICC-OIP.l'J-01/11-1200-Red (public redacted 
version nunfied 5 March 2014), para. 68- 
6 Transcript of Hearing, 18 Fel"""'Y 201�. ICC-01/09-01111-T-87-Rcd-kNG. page 7, line 11 10 poge Is .ine 2; 
page 9 line 16 m page 10 line 2 and Common legal Representative for Victims" Response to the Prosecution's 
Request and Supplerneruary Request under Article ftt(6)(b) and Article 93 10 Summons Witnesses, 4 March 
2Ul4. lCC·Oli09·0 lil 1- l20l 
' ICC-0I/09,01/1 1-120 I. para. 49 
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7. The Government of Kenya contends that it has no obligation to enforce 

compulsory summonses and that its domestic implernenring lf>8isla rion. thP 

lntcruational Crimes Act of 2008, does not allow for compu lsory appearance 

of witness before the Court," 

III. ANALYSIS 

8. L agree with the majority that ArtirlP IH(6)(b) of the Statute allows the Trial 

Chamber to issue summonses vis-a-vis witnesses who arc not willing to 

test.Iy in court voluntarily." 

9. However, I respectfully db,1grL'C with the findings of the majority that the 

Government of Kenya has the lega. obligation, pursuant to Article 93(l)(d) 

and (I) oi the Statu:c, to enforce such a summons." 

10. Article 64(6)(b) of the Statute is a clear provision whose first iteration 

appeared in the drafting history as early as the 1994 International Law 

Commission Draft Statute. Moreover, although the term 'require' in the 

English version of the Stature may seem ambiguous, the terms 'ordonner' and 

'ordennr' in the French and Spanish versions of the Stature me unequivocal." 

Consequently, this provision should be interpreted in a manner that the Trial 

Chamber may order a witness to appear and testify before the Court. 

11. However, tile Court has no mechanism to make an individual liable for 

refnsing to testify in contravention of a Court order under Article 64(6)(b) of 

'Transcript of Hearing. 14 Februsrv 2014. IC..'C-OliO'J-CJII J-l-$6-l{e<l-tN(j, page �9. i-nes ,,-11. Sec also: The 
Governmeru of 1h,• Repubtic of K,ny>'< <uhmi«ion 01 rhe 'Prosecu1ion, r:qm:.SI under article 6116) (bl and 
arucle 93 to summon witnesses'. 11 Februarv �:JH. ICC-Ol!O'J-01/11-118�. 
'l\fajoriry Decision, para. 193. I agree with ;,c findint of the '.\lajor'ty o:1he Chamber mar. 'ti) ii has r�,e power 
to compe: the tcstintony of wiuesses _ 
10 lvlajc,riry Decision, para. J 93. I disagree with the findings u:· the �i3jori1y of the Chamber that ·( ii} pursuant en 
.irlicl1.: 93( I )(LI) aud ( () uf the Statt.lc:::. it can, by waj of rcquescs for- coopcrarion, obligate Kenya both to serve 
summonses and to .a=>si"-t in compelling the aucndsrce (befoce the Chamber; of the wirnessev thus summonsed '. 
11 h is lO be noted rbac Article 128 of the Statute provides that th: Arabic, Chinese .. 1 ,,�IKh .. Trench. R1i-:,,i:ln ;1nrl 
Spanish versions of the Statute ere e(.Juall) a1.1ther.1i,c. 
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the Statute. The Statute's provision on o.Ienccs ilgilinst the administration of 

justice does not contemplate this kind of contempt power." Consequently, a 

fundarm-nral PlPment of subpoena powers is an<;Pnt_H 

12. Furthermore, statutory provisions should not be read in isolation. 

Consequently, when cooperation from State Parties is required, Article 

64(6){1.,) should be interpreted in light of Article 93(1 )(c) of the Statute, which 

provides that Stales Parties shall comply with requests by the Court lo 

provide the following assistance: 'Facilitating the voluntarv appearance: of 

persons as witnesses or experts before the Court' [emphasis added]. 1•1 Ihis 

holistic reading is confirmed by the text of Article 64(6)(bJ itself, as witness 

attendance is to be required 'by obtaining, if necessary, the assistance of States 

as provided in this Statute' [emphasis added). 

13. The history of Article 93(1)(e) confirms that the intention of the drafters was 

to explicitly and solely include the voluntary appearance of the witnesses." as 

,:: Article 70 of the Statute. dealing with offences against th? administrauon of justice provides: I. Tae Court 
shall have jurisdiction over me f�l!o,ving offences against ifs administration �f jusuce when commmed 
inrentionallv: (a) Giving false restimoay when urder an obligation pursu1m to article 69. p:u�graph I. to tell U1e 
truth: (b) Presenting evidence d:at the party knows is false or forged: (c) Corrup:ly influencing a witness, 
obstructing or interfering with the attendance or te'itimooy of a witness, reraliarine againsl a witness for J.?iving 
testimony or destroying. tsmpcring wuh or ink"rft"ring with th1.· col'cction of evidence; (dJ Impeding. 
lneimidaring oc corruptly influencing an official cf the Coon for d1e pll(post: of f0<cing Of persuading the official 
not co perform. or to perform improperly. his or her <lulies: (eJ Reraliaring against zn official of tile Ccun on 
account cir duties performed by 1,at or ano1,c::r official: fl; Soliciting or acecpting a bribe as an official of tbe 
Court in connection with hrs o, he, official dJ1tes. 
n The auLl101 obscr vc:, :,Lale'!> lhat :,ulJ;xx:na po,\t:� encompass two ; ital t!c{ncnb,. FirsLI y, the exercise of 
subpoena powers should establish a direct obligation fer the addressed individual toward rbe Coon making use 
of these powers Second faHur.: 10 fulfill the subpoena ooligation mak(':> one liable to either criminal sanctions 
or direct cnforccmccc action. See: Goran Sluircr. ··1 beg )"QL. please come co rcsrify" The P:oblco1aric Absence 
ot Subpoena Powers at the !CC. New Cnnunal Law Review, fall Ztm. page 592. 
11 Gilbert Bini has staled that while lite ICC could still summon witnesses pursuant LO Article 64f6)1b) or the 
statute, pursuant to Part IX of the Statute. the State l,.Jny is not under an obligation 10 compel the witness's 
appearance before die ICC. Gilbert Bini. Aniete 64: Functions and Powers of lite Trial Chamber. in 'Irifftercr 
(ed), Commentary on the Rome Statute of the. lnternarion3.I Crimina] Coun: Observers' Notes, Article by Article. 
Seccud Edi.iou (2008). page l 21 ). K.Jir::5 ;ul\J P1u!':t nvk: :he··�, K>u� \\atll.llC>:> ·• within th� IC.."C >Y>lC::111 cau:>c:tl b)' 
Article 93!1)(cJ or inc Stau,tc. "hich in their vie" ·-.:onnc1c, voluntariness". Krcs and Prost conclude that 
:tlthough unr1er Article (,4(6)(h) rhe Tri.ii c:bamhH m.1:,· t\·�11 ·crc"ar� and i-nrernaric-,n:'ll ohligarlon of per�r� to 
appear und tc:;1ify before the Court. but Stutes are ender no duty :o enforce that obligation'. Claus Krcs and 
Krnberty Pro::;t, Artlcle 93: Other form." of <'(10�n1inn. in ·1 rifflerer (ed), Comrremary on the Kome Stature of 
tne Interuarionnl Criminal Court: Observers' �1es. Ankle by Anick. Second Editioo (2008). pages 1576· 1577. 
15 These complementary means of interpretation. in accordance with Article 31 of the. Vienna Convention. have 
previously been used by judges in the :id-h{l;: ribonals and rhe lCC. See for example: ICIY, TMic cas,, LT-9+- 
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originally the draft Statute prodded for a more general notion: '(e) 

facilitating the appearance of persons before the Court'." The iir,t recorded 

insertion of thf' word 'voluntary' into the provision appears on 6 July 1998. A 

footnote appears next to the provision as it then read (emphasis added): 

(e) Facilira:ing rhc appearance of persons as witnesses and experts before the Court, 
whirh snail hi? voluntary;ff"l] 
[fNl] This indudes the notion that witnesses or CXJX'CS m.,y not be compelled to 
trtlv('l to clvpicar bcloce th� Court.v 

14. Thus, the Stale Parties purposely included the word 'voluntary' and thus 

excluded facilitating the appearance and testimony of compelled witnesses 

from the types of cooperation provided for in Article 93 of the Statute." In this 

regard, 1 also note the existence oi Article 93(7) of the Statute, which provides 

that a detained person must give their consent prior to being transferred to 

testify before the Court. It does not make sense why a non-detained person 

could be compelled to testify under Article 93(1)(1) but a detained person 

could not be so compelled under Article 93(7). It make, more sense for 

voluntary testimony to be the rule in both cooperation contexts, and the 

Majority makes no effort to explain why they adopt an interpretation of the 

Statute which allows for this kind of disparate treatment between detained 

and non-detained persons. 

l-A, Judgrncu, of th< Appc,th Oiaml>e1 uf I� July 19')9. pa:ay-.p!c, 295-296; Delali« el al case, ff-96-2 l , T, iill 
Chamber TI. Judgment of 16 November 1998, jX!r�'Taph 357. ICC, l.ubanga case, Judgment on the appeals of 
Mr Lubanga Dyilo and 11te l'To,erutor agai11s1 1te l1"ti,ioo of Trial ('hamber I of 14 July '009 en1;,1erl 
"Decision giving notice tf'l the parties and participants that the legal cbaracecrisatlon of the facts may be subject 
to change. H December 2009. IC.'C-UIJW-01/06-.!.!0�. paragraph 91 See also: Muriel Ubeda-Saillard 
'Techniques intcrprcuuivcs de la aormt: ittt:maliooa.Jr� in Revue Gcnt'ralc de Droit lntematien .. ,1 Publi ... -. Tome 
I l5 (2011 ), pages �27-428. 
'" Article 90. Draft of !l:e 1998 Preparatory Comminee in: Cherif Bassiouni, The Legislative History of the 
Interuutional Criminal Court: An Article-by Artjcle E,'Olu:ion of the Statute fTrJ.nsnationaJ Publishers. 2005. 
Volu.ne 2) page 6�5. 
"Comm inc� or the wnote. WorkulJ Uroup or. lnter11C111onal Ccoperaiion and Jud,c,al Assistauce. Rolhng Text 
cf Anirl,_, ;.1. 9•1. 9fl rer and 90 Q1101e, <, July 1998, Al('Ol'.r. B3/f'_II\VC,JC/L 15. r•t• 2. 
rs Goraa Sluitcr. ··1 beg you. please come to testify- - Tbc Problematic Absence of S<1tpo,:110 Powers a1 the JCC, 
Ne« Criminal I.:..\\' Review. FaJI 2009. page 591. See 1!1.so: \\'iJian: &habas .. An lmroductinn to the 
huernmionat Criminal Court 13 ed. 2037) page 298. The author states :ha, '[nlothing in the Srarure provides for 
cornpellabil'ty of witnesses. tor example by issuance of a subpoena or >imilar orders to appear before the Court. 
wimesses are 10 appea.r voluntarily". 
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15. This interpretation has been suggested by Trial Chamber V previously ir, this 

case, when it determined that demonstrating an intent to call a witness can be 

satisfied by 'including the individual on its filed witness list, or hy thP witness 

informing the nor-calling party that he or she has agreed to be called as 

another party's witness, or by any other means that establish a dear intention 

on behalf of the calling party lo call the individual as a witness and that this 

individual has consC'ntcd thereto' .•• The principle of voluntary appearance 

his also been confirmed by other TCC Chambers in previous orcasions.> 

Moreover, the Office of the Prosecutor in its interviews with its witnesses has 

routinely included this principle when it informs them of their rights and 

duties as witnesses." 

16. The majority of the Chamber has referred lo Article 93(1}(1) of the Statute in 

its dctcrminarion.P as this provision includes 'any other assistance' that can 

be provided by State Parties. 1 disagree with the Majority that this residua I 

provision could include facilitating the appearance and testimony of non- 

voluntary witnesses, as this possibility was expressly eliminated from 

paragraph {I )(e), as noted above. The legal framework as to the voluntariness 

of witnesses is unequivocal when one reads Article 93(l)(e). It is dangerous to 

extend tnP. scopP of a residual provision such a, Article 93(])(1) to include 

19 En1plu1.:,b added, Rus, and .5u,,� case, Atu1:"A to l)e(-isio,1 on the pr()(o-:ot concerning the handling of 
confideruial information and contacts of a partj \\ith witnesses wnom the opposing party irrends to call. J4 
Aususr 2012, [CC-01109-01/11-¥9-Anx. page I. 
zo Sec: Lubunga rnse. Transcript or 20 rray 201 l. IC'C-01Jl4-0IA.'6-T-355-fo'i(i �:T. page 5. line 19; Kenya 
Situution. Second Decision on /\pplicction hy Kine P-er,11ns to be Quc.,ti<>nctl by Ute. Office of the Prosecutor. 31 
January 2011. ICC·O 1/09-39. paragniph 20. 
'' For Wimcs-; 15, sec document KEN·OTP-005'.?-0003. a. KEN-OTP-0051-0011. 0:112. 0051. aud 0052. for 
Wirness 16. � document KE,'\-OTl'-0029-0131 at KFX-OTP-0029-0!33 and (L53. 1-"or witness 0336. see 
document KEN-OTP-C,082·0187 at KEN-(>Tl'·OOl:!2-0189 AA<' O> 17 for ,-ime« 197, «>• dncurnenr KF.N-OTP- 
0074-0264 ar KEN-OTP.(1()7+0266 aad 0293. For Witness 0516. soc document KB'\·OTP-0087-0o)JJ �t KbN­ 
OTP-0087·0032 and 0052. for Witness 524. see docun:em Kl:N-OTP-0:>87-0177 at KF:N-OTP-008i-C2�9 and 
Oll 2. for witness 49.i. see document Kf.1'.(>Tl'-O(l8+02.l6 at KEN,UJ"P-008HJ237 and 0�51. for Witness 
JlJ. sec documenr K GN-OTP-C072-0397 at. KEN-OTP.0072 -039�. 0399 and 0419. 
"Majority Decision. paras 115-1!8 and 147-156. 

No. ICC-01/09-01/11 8/13 29 April 2014 



ICC-l)li(l')-lllil l-1274-An, 2!1-04-2014 9:1'.I l\lvl T 

something that was :ore-seen and in fact was excluded from the primary 

provision. :3 

17. Pursuant to Article 93 of the Statute, read in its integrity, the Government of 

Kenya is under no legal obligation to compel a witness to appear before the 

ICC, either in The I Iague or in situ, The International Crimes Act is the 

applicable domestic law, and, in accordance with the Rome Statute, its Section 

20(l)(a)(vi) also explicitly provides for '[fjacilitating the voluntarv ,lppc.irancc 

of persons as witnesses or experts before the ICC' (emphasis addedj.>' 

18. Thus, even if one would read Article 64(6)(:)) of the Statute as allowing the 

Court to issue a subpoena vis-a-vis an individual, the !CC cannot demand a 

State to deliver a non-voluntary witness pursuant to Article 93(l)(e) of the 

Statute.�• 

19. Moreover, the majority considers tha: the principle of implied powers, as a 

general principle of international law, is codified in Article 4(1) of the Statute. 

2·; 1n their commentary to Article 93. Kress and Pros1 �i ... e exe-nples �f assistance v. 1ich would fall under rhe 
residual par.rgraph (I )(l). such as inlcrccpl or communicaiions. l11t: provisior. cf :orcnsic or DNA experuse. as 
well as the freezing of assets for specific purposes. such as securing me arrest of a rerson sought. and also 
provision of logistical support. such as the transportation of a suspect. Sec: TrilTlcrcr (cd), Commentary on the 
Ko1ne Statute of the International Criminal Coun: Observers' Norcs, t\rticlc by Article. Second Edition (2008). 

\ia2e 1579. 
-"' l·he Ll<\f in hi.s fi.i11g . .;uh,nit� that white St:1.1e Parties are under no obligation to compel witnesses to appear 
hcfnn; the Court. Slate Parties in.a� compel witnesses kJ appear b<.:fon: the Court, The LRV n:fC:� (U examples of 
State Parties that in their implementation laws. have gone a srep further in order to giYe the Court the best 
possible assistance and ultimately, to irrrcduce the t"\JmpcUabiJity or witnesses through their domestic law. ln 
essence .. even those courrries (such us Finland and Germany} whicb have iocludcd cornpcllabilhy of witnesses, 
have done so under the understanding that tte Starute in itself. does 001 indude this poss.bilirv. See; Common 
Legal Representarve for Victims' Response m :he Prosecution's Reques: and Supplementary Request under 
Article 6-l(Gilbl and A-tkle 93 10 Summons wirsesses. - Mardi 101�. ICC-01(09-01/11-1201, par:i.grnphs 31- 
42. 
25 Robert Cryer and others, .4n lntroducdon to lnterna:ional Criminal Law and Procedure, Second Edition 
(2010). page 51-1. See also: VIJ<limirTodlib-,ky. Jurisprudence of tho Inreruational Criminal Cou11; and the 
European Court of Human Rights., P:-, .. .:altn and F..,'ic:t:nt"C (2CX>�), page 2.fU. The author. referring lP the ad .. hoc 
rribuuals, ,u1rt", rhar · is(,ning ,1 ,11hpoen.1 \\nul<i ooty occur if rhe Chamber mn,ic:ler, rhar it i, reasonably likely 
that there will be cooperation if such an orccr \\'CCC made'. 
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In their view, Article 4(1) of the Statute recognises the power to subpoena 

witnesses in Kenya to appear before this Court.> 

20. According to Articles 1 and 4 of the Statute, the power of the Court i;, limited 

by the provisions of the Statute. The scope of this power is clarified by the 

provisions of Article 2"J of the Statute, which establishes the hierarchy of 

applicable law. Pursuant to this provision, the Court shall apply in the first 

place the Statute, the Elements of Crimes and the Rules of Procedure and 

Evidence. 

21. The concept of 'implied powers' cannot apply in this case. The Court shall 

exercise its functions and powers 'as provided for in the Statute' and this 

provision 'is directed against an expansion of the Court's powers beyond the 

Statute'." In the case at hand, there is no lacuna in the Statute, as States 

Parties have dearly agreed that in maue-s of cooperation, only voluntary 

appearances of witnesses shall be faci:.itated. I: also strikes me as particularly 

difficult to rely on the implied powers doctrine in a context where the drafters 

of the Statute have demonstrated a deliberate intent to limit the Court's 

authority." 

22. Thus, using the doctrine of implied powers beyond what was provided for in 

the Statute is in my view contrary to the Statute, particularly the principle of 

legality (1111/ium c,imen sine lege).?9 

·,, Ma1crity Vecr.;100. paras �5-8i. \1-l, I0-1-110. See also footrote 1ro, wtiich makes refcrcncc i« D;nhaka/;" 
lanWi Lo•iga v ]11e: 1Vt:du:rU11ul1, 1\pplic:ari,-.0 No 33917/12. Judgmer.1 of 8 N-(\,·eo1ber 1012, para. 7� rE-CtlJRJ. 
" Wicbke Riickcrt, Article 4. Legal surus and powers oi llte Court. in rrimerer (ed), Comrnemary oa 1r,e Rome 
Starute of the International Criminal Courr. Observers' l'\oies. Anide by Anide, Second F.rliiion 121)08 ), pa�e 

126. 
l! I note. iu this ,egan.1. that the t\f.tjoricy·� prin1.uy response k1 the dn:fting history opposed co it" position ls to 
argue that tral'll1Lr prEpt1rtl!.01res is of hmtted value and th.tr the present case ts not the k.Jnd ot situation where 
the Vie ma Convention on the I .aw of Treaties permits resort Ill trm·aux. �laj,:ril) Decision, paras I� I· 145. 
u Article 11(2) of tho Universal Declaratien of Uuman Rii;l11.: No one sha.l be held guilty of a,1y penal offence 
on acccuur of any act or oousson whict did no; consrinne a penal offence, ender narional Q< irnernationul law, 
.at the time when it was committed. Nor sh,"lll 3 hea\'ier peral1y be> i1n()O.>e(t 1harl th(> one th:u ,v:1, :ipplic1bl� ar 
the time rhe penal offence was committed, Article 9(1) of the International Covenant en Civil and Polirical 
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23. In fact, Article 22 of the Statute dearly enshrines this principle, and states that 

the' definition of a crime shall be strictly construed and shall not hf' extenclecl 

by analogy. the definition shall be interpreted in favour of the person being 

investigated, pro,,c<.uted or convicted'. Consequently, the !CC could n.ol 

possibly compel an individual and subject him or her to penalties or impose 

rP,rri.tinns to his or her liberty based on an 'implicit' power not expressly 

defined in the Rome Statute or ,my nthf'r ICC provision, 

24. Pursuant to Article 21(3) of the Statute, the ICC cannot deviate from these 

minimum human rights, particularly considering that the lCC's practice may 

be of significance and serve as reference in domestic proceedings, not on! y in 

the Republic of Kenya but in other State Parties, ior other present and future 

cases." 

25. Moreover, even if one would agree that the !CC has subpoer a powers, given 

the security concerns of most witnesses who have appeared thus far in this 

trial, the Court firstly has to guarantee their protective measures, pursuant to 

Article 68(1) of the Statute, before compelling any witness to testify. The ICC 

cannot compel witnesses to testify because of fear of criminal prosecution, 

when the TCC, and particular.y the Victims an<l Witnesses Unit (VWU), 

cannot guarantee the safety and well-being of the witness. In this regard, the 

VWU has previously stated that they 'will only be ab.e to arrange the witness' 

Righ:s (ICCPR): Everyone hu� the: right 10 libett� and secu .. iry of person, '.'to one -.hall he subjected to arbitrary 
arrest or dererrion. No one :-.hall ht deprived of hi.� libC'Jty c .. xeepr on such grounds and in accordance with such 
procedure as are established by law, Article 15(1) of the ICCPR: No ooe shal be held guilty of 1ny criminal 
offence on account of any act or omission "iiic:l <lid 001 constitusc a criminal offence. under national or 
iuternatiuual luv •. at the ume , .. hen it was comm'ned. Nor shall a heavier pc.1aJty be imposed than the one th.u 
Wll> ap;,licahk al the time when !he crinunal ottecce was comnnned. Ir. subsequent to the commission of the 
offe11<:t-, provi,inn i;; made hy lew fnr the imposition or the ligilc.r ?C.:nahy. tbc offender shall benefil thereby. 
YJ Sec. Brianne MoGonigle Leyh. Procedural Juslk'.c:? Victim Participaticn in 11,lienl<lli()nal Criminal 
Proceeding- (2011 ), pase 360. The author Slates that "hen an Imernarlcnal criminal court deviates from 
minimum human rights standards, lht· court undermines l":(is.1ing hu-nan right� and 01i11in1111n rig.hr, rhar nre rht>: 
baseline under ,·:hich a court car\not go without comprom.sing fairness and effectiveness 
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availability for testimony as long as the individual consent.5 to appear as a 

witness' [emphasis added]." 

26. In the interests of justice and the rights of the accused a fair trial, 1 consider 

that the Trial Chamber must have tne power to issue a subpoena to persons 

refusing to give their testimony before the ICC. This is in fact clearly provided 

for in Article 6�(6)(b) ot the Statute. However, trial proceedings must be done 

respecting the principle of legality, the guarantees of due process, and the 

rights of the accused to a fair trial. 

IV. CONCLUSION 

27. Consequently, in my opinion the Chamber has two options: 

i) It may require the assistance of the Government of Kenya in 

facilitating the voluntarv attendance oi the witnesses to appear 

before this Chamber in The Hague. If the witness is unwilling lo 

travel to the seat of the Court, the Chamber may request the 

assistance of thP Government of Kenya so that the witnesses' 

voluntary testimony is given in Kenya. 

ii) It could issue summonses to appear under Article 64(6)(b) of the 

Statute and could ask and encourage the Covernmenr of Kenya 

to make arrangements to secure their appearance. However, the 

Government of Kenya is under no obligation to assist in 

compelling and ensuring thP appo,aranre of the witnesses. The 

Court would have to take appropriate measures to protect the 

:i fluto tuul Snag case. Annex t.J Vic:tin:b and \\:i1oe,ss:.� Unir'< An1e.ntierl Prorocol en the practices used lo 
familiarise witnesses for giving: h!Slilll01l)'. 25 April 2013. ICC-OIJ09-01111-70+An.,. paragraph 10. 
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witnesses' safety and well-being pursuant to Article 68(1) of the 

Statute before any such order is enforced. 

Done in both English and French, the English version being authoritative. 

( . 

Judge Olga Herrera Carbuccia 

Dated 29 April 2014 

Al The Hague, The Netherlands 
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