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L INTRODUCTION

1. | respectiully disagree with the decision of my colleagues insofar it finds that,
‘pursuant to Article 93(1)(d) and (1) of the Statute, it [the Chamber] can, by
way of requests tor cooperation, obligate Kenya both to serve summonses and
to assist in compelling the attendance (before the Chamber) of the withesses

this summaonsed’.!

2. | sucanctly explain the main reasons of my dissent.

1L BACKGROUND

3. The Prosecution requests the Chamber lo order the Registrar, in consultation
and cooperation with the Prosecution, to request assistance pursuant to
Article 93(1)(d), Article 93(1)(]) and Articie 99(1) of the Statute, [or the a)
service of summonses by the Government of Kenya on cight witnesses; b) for
the Government of Kenya's assistance in compelling and ensuring the
appearance of the summoned witnesses for testimony before the Court in the
territory of Kenya; and c) for the Government of Kenya to make appropriate
arrangements for the security of the witnesses until they appear before the

Court.2

! Decision on Proseculor's Application for Witness Summonses and resulting Reguest for Stale Parly
Cooperation dMajorioy Decision™s 17 Apeil 2004, TCCOHC9-01/1 1-1274, para. 193,

’ Corrgendun of Prosecution’s request under article 640600} and article Y3 0 summon witnesses, 2 Decerber
003, TCC-C1ME-01 1 1-1] 20-Red2-Corr, para. 100 See also: Prosecurion rep'y tiv the Rute Treferce’s & Tanuary
2004 and the Sang Defence’s 8 January 2014 respenses o the Prosecution’s request yider article 6483 b} and
article 93 w sumomeon wimesses and variaton of time limis ander Rule 35¢2) 10 Febroary 2004, TOC-01/09-
QL E-1133-Red; Prosecution’s supplemeniary request under article 461k and article 93 o summoa a further
wilness, |9 Febroary 2004, IOCOLASCL/LL- LSS Conl-Red, Proseculion’s submission ol one addilional
document in support of the "Prosccution’s sapplementary request under article S4(630) and article 93 m
simunon a farther witness™ [1CC-0L00-0001-1 EEE-Conf-Lxp/Bad|, 26 VFebruary 20014, ICC-0109-0111-1192-
Conf; and Proseeution’s {urther submissions pursuant W the Prosecotion’s request under article 6406001 and
article 03 to summon witnesses, 5 March 2004, TCC-0008-010 1-1202.
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4. The Sang Detence originally  submitted that the relief sought in the
Prosecution’s request should be rejected in full? The Ruta Nefence agreed
that the Government of Kenyva may serve summonses on the witnesses and
make appropriale arrangements [or their securily unlil they appear belore the
Court. However, the Ruto Defence submitted that the Government of Kenya
is under no statutory duty to enforce the summons served, nor can it seck to

:‘umpel winesses to appear before the Courk4

MNonetheless, in a more recent joint submission trom both Detence teams, they

EJ 1

request that the 'Irial Chamber rejects the relief sought. Alternatively, they
request the Chamber to issue non-enforceable summonses inviting  the
relevant witnesses to appear betore the Court and to order the Prosccution to
disclose the evidence in its possession which shows that intmidation, bribery
or other impropar influence has been the proximale cause of wilness non-

cooperation.’

6. lhe Legal Representative of Victims ('LRV") submits that the Chamber has
the authority to grant the relief sought by the Prosecution® However, the
LRV leaves it to the Chamber to consider whether compulsion would
advance or detract from the interests of participating victims if they arc to

hoecome hostile.”

: Sang Defence Response o the Prosecution’s Bequest under Article 64000000 and Article 93 w0 Summon
Witnzsses, 8 January 2004, JCC-O104-01/11-1138-Ked. para. 104,

* Public redacted version of *Defence responsc to the corrected and amended version of Proscoution”s roquest
under artcle &Hauby and article Y3 to summon witnesses ™, & January 2004, 1CC-UEas-0 1A -1 36-Ked 2,
paras 29, 35,

* Additiona Defence submissions on the corected and amended version of “Prosecution’s raquest under article
tehianl) and article 93 o summon wimesses”, <4 March 2014, MCC-OLAO9-01/] 1-1200-Red (public redacied
version notified 5 March 20040, para, G5

*Transcript of Hearing, 18 February 2004, 1CC-O109-01/11-1-87-Red-HNG, page 7, line 21 1o page ¥ line 2;
page 9 line 16 o page 10 line 2 and Conmimon Legal Representative for Victims® Response to the Prosccution’s
Request and Supplementary Request under Article 64{Guh) and Article 83 to Summons Witnesses, 4 March
J0, ICC0109-01711-1201

CTCC0T0201/1 1-1201, para. 49

No. ICC-01/09-01/11 4/13 29 April 2014
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7. The Government of Kenya contends that it has no obligation to cnforce
compulsory summonses and that its domestic implementing legislation, the
[nternational Crimes Act of 2008, does not allow for compulsory appearance

of witness before the Court®
IT1. ANALYSIS

8. | agree with the majority that Article 64(6)(b) of the Statute allows the Trial
Chamber to issue summonses vis-a-vis wimesses who are not willing to

testify n court voluntarily.”

9. However, | respectfully disagree with the {indings of lhe majorily thal the
Government of Kenya has the legal obligation, pursuant to Article 93(1)(d)

and (1) of the Statute, to enforce such a summons."

10. Article 64(G)(b) of the Statute is a clear provision whose first iteration
appeared in the drafting history as early as the 1994 International Law
Commission Draft Statute. Moreover, although the term ‘require’ in the
English version of the Statute may seem ambigucus, the lerms ‘ordonner’ and
‘ordgnar” in the French and Spanish versions of the Statute are unequivocal.!!
Consequently, this provision should be interpreted in a manner that the Trial

Chamber may order a witness to appear and testify before the Court.

11. However, the Court has no mechanism to make an individual liable far

refusing to testify in contravention ot a Court order under Article 64(6)(b) of

! Transcript of Hearing, |4 February 2004, [CC-0 108011 1-1-56-Bed-ENG, page 49, Ines 3-21. See also: The
Governmeni of the Republic of Kenva's suhmission o the Prosecution's reguest under article 64060 (by and
article 3 o summon witnesses’, 1] Fobruary 2014, ICC-01AS-0 11 1-1184

* Majority Decision, para. |93, | agree with 19¢ finding of the Majority of the Chamber that: ‘(i it has the power
to compe! the twstimany of wilnesses™.

" Majority Decision, para. 193, T disagree with the findings of the Majority of the Chamber that “iii) pursuant o
artiche 9300 pdy and (L) of te Slatcie, i can, by way of requests for cooperation, obligate Kenya bolh to serve
summonses and to assist in compelling the atendance (before the Chamber) of the witnasses thus summonsead”.
s 1o be noted thar Article 128 of the Statute provides thal the Arabic, Chinese, Fnglish, French, Russizn and
Spanish versions of the Statute are equally avthentic,
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the Statute. The Statule’s provision on offences against the administration of
justice does not centemplate this kind of contempt power.” Consequently, a

fimdamental element of 51]]'11'!(‘3(—_“113 POWETS 18 ansent.!?

12. Furthermore,  statutory  provisions should not be read in iselation.
Consequently, when cooperation from 5State Parties is required, Article
64(6)(1) should be interpreted in light of Article 93(1)(¢) of the Statute, which
provides Lhal Slales Parlies shall comply wilh requesls by lhe Courl lo
provide the following assistance: ‘Facilitabing the voluntary appearance of
persons as witnesses or experts before the Court’ [emphasis added]. ' This
holistic reading is confirmed by the text of Article 84(6)(b) itself, as witmess

attendarice is to be required ‘by obtaining, if necessary, the assistance of States

as provided in this Slatute’ [emphasis added].

13. The history of Article 93{1)(2) confirms that the intention of the drafters was

to explicitly and solely include the voluntary appearance of the witnesses,'” as

I* Adticle 70 of the Statute, dealing with offences against the administrution of justice provides: |, Tae Court
shall have jurisdiction over the following offences against its administration of jusiice when committed
intentionally: {a) Giving false testimony when ueder an obligation pursuant o acticle 8%, paragraph 1, o el the
truth; {b) Presenting evidence that the party knows is false or forged: (¢ Corrupely influencing a witness,
ohstructing or interfering with the attendance or estimony of a witness, retaliating azainst a witness for giving
estimony or destroying, tampering with or interlering with the collection ol evidence: {0y Impeding,
intimidaring ar corrupely influcncing an official of the Cowrt for the purpese of forcing or persuading the official
not 1o perform, or to perform improperly. his or her duties; (e) Retaliating against en official of the Couwr on
account of dulics performed by Pal or another official; (10 Soliciting or sccepling a bribe as an ollicial of the
Cowt in connaction with his or her official datias,

Y The author observes states that subpoena powers encompass two vilal elements. Firsly, the exercise of
subpoena powers should establish o direct obligation for the addressed individual toward the Court making use
ol these powers. Second, Duilure o Tullill the subpocny obligation makes one hable to cither coiminal sanclions
or dircet enforcement action. See: Goran Sluiter, T beg you, please come to testify™ - The Problematic Absence
of Subpoena FPowers af the [OC, MNew Urninunal Law Eaview, Pall 2004, page 3492,

" Gilbert Bitti has staled that while the I0C could still summon witnesses pursuant b Article 6406)ih) of the
statute, purstant o Part TX of the Statute, the State Party is not under an obligation o compel the wirness's
appearance before the 1CC, Gilbert Bitd, Asticle 64; Funclions and Powers of the 'Urial Chamber. in Triffleree
iedy, Commentary on the Rome Statute of the International Criminal Court: Observers’ Notes, Article by Articla,
Second Ediion (200 page 1213 Kres aod Prosl oole the “serious weakiess™ withio e JOT system caused by
Article 93(100c) af the Statute, which in ther view “comnotes voluntariness™. Kres end Prost conclude that
although under Article Gb0)Ch) the Trial Chamber may wall “creare and infrernational ohligation of persors o
appear und testily belfore the Courty bul States arc under ne duty @ enloree that obligacon’. Claus Kres and
Kimherly Prost, Arvicle 93 Other forms of cooperation, in Iriffterer (edy, Commentary on the Bome Sranue of
the International Criminal Court: Observers' Notes, Article by Article, Second Edition (20085, pages 15376-1577.
" These complementary meuns of interpretation, in accordance with Article 32 of the Vienna Cenvention, have
previously been used by judges in the ad-hoe ribunals and the 100, See tor example: LY, Tadic case, IT-94-
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originally the draft Statute provided for a more general notion: ‘(e)
[Facilitating the appearance of persons before the Court'.!"" The first recorded
insertion of the word “voluntary” into the provision appears on 6 July 1998, A
foomote appears next lo the provision as it then read (emphasis added):
() Facilitating the appearance of persans as wimesses and experts before the Court,
which shall be valuntary;[TNT]

[FM 1] This includes the notion that witnesses or experis may not be compelled to
travel to appear before the Court,”

14. Thus, the Slale Parlies purposely included the word 'volunlary” and thus
excluded facilitating the appearance and lestimony of compelled witnesses
from the types of cooperation provided for in Article 93 of the Statute.™ In this
regard, | also note the existence of Article 93(7) of the Statute, which provides
that a detained person must give their consent prior to being transferred to
lestily before the Courl. Tt does nol make sense why a non-detained person
could be compelled to testity under Article 93(1)(1) but a detained person
could not be so compelled under Article 93(7). It makes more sense for
voluntary testimony to be the rule in both cooperation contexts, and the
Majority makes ne effort to explain why they adopt an interpretation of the
Statute which allows for this kind of disparate treatment between detained

and non-detained persons.

L-AL Tudament of the Appeals Clamber of L2 July 1999, paagraphs 295-296; Dedalic ef af case, TT-96-21, Tual
Chamber T1, Judgment of |6 November (998, paragraph 357, T0C, Tobanga case, Judesment on the appeals of
Mr Lubanga Dyilo and the Prosecutor against the Decision of Trial Chamber | of 14 July 2009 entitled
"Decision giving notice to the parties and participants that the legal characterisation of the fucts mey be subject
to change, 14 December 2009, [CC-DIO4-01M06-2205, paragraph 910 See alsor Muriel Ubeda-Suillard
‘Technigques interprétatives de Ia nocme nlermalionale’ in Revoe Géncrale de Proil Enternational Fublic, Tome
P15 (200 1), puges 427428,

" Article 90, Draft of the 1998 Preparatory Committes in: Cherif Bassiouni, The Legislative Iistory of the
International Criminal Ceurt: An Article-by Article Evolution of the Statute (Transnational Publishers. 2005,
Yolome 2) page 633,

Y Committee of the Wanle. Workimz Group o Inernational Ceoperation and Judcal Assistance, kelling Text
of Articles 87,90 90 rer and 90 Quater, 6 July 1998, A/CONFE RO IAWETOTL 15, page 2.

" Goran Sluiter, “1 beg vou, please come 1o testily”™ — The Problematic Absence of Subpoena Powers at the B2,
New Criminal Liaw Review. Fall 2009, page 5910 Scc glso: William Schuabas, An Introduction w the
Internacicnal Criminal Court 3 ed. 20070 page 298, The author states that ‘[olothing in the Stature provides for
compellability ol witnesses, for example by 1ssuance ol u subpoena or similur orders Lo appear belore the Courd.
Witnesses are to appear voluntarily”,
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15. This inferpretation has been suggested by Trial Chamber V previously in this
case, when it determined that demonstrating an intent to call a witness can be
satisticd by “including the individual on its filed witmess list, or by the wimess
informing the non-calling party that he or she has agreed to be called as
arother party's witness, or by any other means that establish a clear intention
on behall of the calling party to call the individual as a witness and that this
individual has consented thereto’.'” The principle of voluntary appearance
has also been confirmed by other TCC Chambers in previous nccasions.”™
Maorcover, the Office of the Prosecutor inits interviews with its wilnesses has
routinely included this principle when it informs them of their rights and

dubies as wimesses. >

16. The majority of the Chamber has reflerred (o Article 93(1}(1) of the Statute in
its determinaton,® as this provision includes ‘any other assistance’ that can
be provided by State Parties. | disagree with the Majority that this residual
provision could include facilitating the appearance and testimony of non-
voluntary witnesses, as this possibility was expressly eliminated from
paragraph (1)(e), as noted above, The legal framework as to the veluntariness
of witnesses is unequivocal when one reads Article 93(1)(e). It is dangerous to

extend the scope of a residual provision such as Article 93(1)(I) to include

* Emphusis added, Buww and Sung case, Annes o Decision on the protocol concerning the handling of
contidential information and contacts of a party with wiinesses whont the opposing party ictends o call, 24
August 2012, [CC-00N9-01/1 14409 Any, page |

* See: Lubanga case, Transcript of 20 may 2011, ICC-01/04-01/06-1-335-ENG ET, page 5, linz 19; Kenya
Simuation, Second Decision on Applicetion by Nine Persuns W be Questioned by the Office of the Prosecutor, 31
January 2011, ICC-01/09-39, paragraph 20,

" For Witness 13, see document KEN-OTP-0032-0003, al KEN-OTP-0032-0011, 002, 0051, aud 0032, For
Witnzss 6. see document KEN-OTP-29-0131 ar KEN-OTP-O0029-0133 and 1:33. For Witness U336, see
document KEN-OTP-OUEZ 0187 at KEN-OTP-00ST-018% anc 0717 Tor witness 397, see documenr KEN-OTP-
D074-0264 ar KEN-OTE-(074-0266 and 10293, For Witness 03 15, sec dovument KEN-OTP-00ET-003] ot KEMN-
OTP-DORT-0032 and 0032, For Witness 324, see document KEN-CXTP-U087-0277 at KEMN-OTP-0087-0279 and
0312, For wimess 493, see document KEN-OTP-O054-0236 at KEN-OTP-0084-0237 and 0232, For Witness
323, see document KEM-OTE-0072-0397 ar KEM-OTE-0072 0398, (0399 and 0419,

= Majerity Decision, paras 113-118 and 147-156,

No. ICC-01/09-01/11 813 29 April 2014
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something that was Zoreseen and in fact was excluded from the primary

provision. =

17. Pursuant to Article 93 of the Statute, read in its integrity, the Government of
Kenya is under no legal obligation to compel a witness to appear before the
ICC, vither in The TTague or e st The International Crimes Act is the
applicable domestic law, and, in accardance with the Rome Statute, its Section
20(1)(a)(vi) also explicitly provides for ‘[flacilitating the voluntary appearance

of persons as witnesses or experts before the ICC” (emphasis added) !

18. Thus, even if one would read Article €4{6)(b) of the Statute as allowing the
Court to 1ssue a subpoena vis-a-vis an individual, the 1CC cannot demand a
State to deliver a non-voluntary wimess pursuant to Article 93(1)(e) of the

Statute™

19. Moreover, the majority considers that the principle of implied powers, as a

general principle of international law, is codified in Article 4(1) of the Statute.

* In their commentary to Article 93, Kress and Prost give examples of assistance which would fall under the
residual paragraph (1), such as inereept of communications. the provision of forensic or DINA sxpertise, 25
well as the freezing of assets for specific purposes, suech os securing the arrest of 2 person sought, and also
provision of logmstical support, such as the ransportation of a suspect. See Trillterer (ed), Commentary on the
Fenne Stature of the Tnternational Criminal Court: Obscrvers' Motes, Article by Article. Sccond Edition (2008),
[‘:Jfﬂgf 1574,

T The LEY in his filing submits that while State Parties are under no obligation to compel witnesses to appear
before the Court, State Parties may compel witnesses w o appear before the Court. The LRV reless w eaamples of
State Parties that in their implementation laws, have gone a step further in order to give the Court the best
possizle assistance and vllimately, w0 inrcduce the compellability of witnesses through ther domeslic law, 1n
gssence, even thosz countries (such as Finkamd and Crermany b which bave included compellability ol witnesses,
haves done so under the understanding that the Statute in itself, does oot inclode this possibility, See: Common
Legal Representatve for Victims' Response to the Prosecution’s Request and Suoplementary Request under
Article a4(a)b) and Anticle 93 1o Summons Witnesses, < March 2004, IOC-OWO9-00A01-1 201, puragraphs 32-
42,

® Robert Cryer and othzrs, An Introduction to International Criminal Law and Procedure. Second Edition
(2000), page 514 See also; Viadimir Tochilovsky, Jurisprudence of the International Criminal Courts and the
Europain Court of Human Rizhts, Procedore and Evidence (2008 ) pase 204, The aouthor, referring w the ad-hoe
teibuinals, states that “isswing a subpoena would only ecenr if the Chambear considers that it is ressonahly likely
thar there will be cooperution i such un erder were made’,
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In their view, Article 4(1) of the Statute recognises the power to subpoena

witnesses in Kenya to appear before this Court.

20. According to Articles 1 and 4 of the Statute, the power of the Court is limited
by the provisions of the Statute. The scope ol this power is clarified by the
provisions of Article 21 of the Statute, which establishes the hicrarchy of
applicable law. Pursuant to this provision, the Court shall apply in the first
place the Statute, the Elements of Crimes and the Rules of Procedure and

Evidence.

21. The concept of ‘implied powers” cannot apply in this case. The Court shall
exercise its functions and powers ‘as provided for in the Statute’ and this
provision 'is directed against an expansion of the Court's powers beyond the
Statute”.” In the case at hand, there is no lacuna in the Statute, as Statcs
Parties have clearly agreed that in matters of cooperation, only voluntary
appearances of witnesses shall be facilitated. It also strikes me as particularly
ditticult to rely on the implied powers doctrine in a context where the drafters
of the Statute have demonstrated a deliberate intent to limit the Court’s

authoriby.™

22, Thus, using the doctrine of implied powers beyond what was provided for in
the Statute is in my view contrary to the Statute, particularly the principle of

]egalit}r (nulim crimen sine fffg.&'}.l"

4 Majority Decision, parss #3-837, 94, (04- | 111 See also footnote |60, which makes reference o Shabababa
Lambi Leviga v The Netherlands, Application No 33917/1 2, Judgment of 8 November 2012, para, 72 [ECCHE]L
* Wichke Ruckert, Article 4. Legal status and powers of the Court. in Triffterer (ed . Commeniary on the Rome
Statute of the Interpational Criminal Court: Observers' Notes, Arficle by Article, Second Edition (2008), page
126,

1 uote, in this regarcl, that the Majority’s primary responsc to the drefiing Fistory opposed o ibs position is o
areue that travaice prépacaiowes 15 of hmited value and thet the present case (s not the kind of situation where
the Vieana Conventinn on the Law of Traslies permits resort o feavas. Mujorily Decision, paras [41-145,

* Article 1142} of the Universal Declaration of Human Right=: Mo one shall be beld guilty ol any penal offence
e account of any act or omission which did not constitute a penal offznce, under national or internasionual law,
at the time when i was commilled. Nor shall 2 heavier perally be imposed than the one that was applicabls ar
the e the penal offence was committed. Article 901} of the Internationa]l Covenunt on Civil and Politcal

No. ICC-01/09-01/11 10413 29 April 2014
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23. In fact, Article 22 of the Statute clearly enshrines this principle, and states that
the ‘definition of a crime shall be strictly construed and shall not be extended
by analogy, the definition shall be interpreted in favour of the person being
investigated, prosccuted or convicted'. Consequently, the ICC could nol
possibly compel an individual and subject him or her to penalties or impose
restricions fo his or her liberty based on an ‘implicit’ power not expressly

defined in the Rome Statiute or any ather 1CC provision.

24. Pursuant to Arbcle 21(3) of the Statute, the ICC cannot deviate from these
minimum human rights, particularly considering that the 1CCs practice may
be of significance and serve as reference in domestic proceedings, not t'JI'LI.}' i
the Republic of Kenya but in other State Parties, for other present and future

cases. ™

[~
) |

. Moreover, even if one would agree that the [CC has subpoena powers, given
the security concerns of most witnesses who have appeared thus far in this
trial, the Court firstly has to guarantee their protective measures, pursuant to
Article 65(1) of the Statute, before compelling any witness to testify, The ICC
cannot compel witnesses to testify because of fear of criminal prosecution,
when the TCC, and particularly the Victims and Wimesses Unit (VWU),
cannot guarantee the safety and well-being of the witness, Tn this regard, the

VWU has previously statec that they ‘will only be able to arrange the witness’

Righes (TCCPR); Evervone hos the right 1o liberty and security of persan, Mo one shall be subjected o arbitrary
arres: or detertion. Mo one shall be deprived of his liberty except on such zrounds and o accordance with such
precedure as are established by law. Article 1501} of the ICCPR: No one shall be held guilty of any criminal
offznce on account of any act or omission which did ool constilule a cominal offence, under national or
eroationa] T, il the time when it was committed. Nor shall a heavier peaaley be imposed than the one that
wits apolicable at the time when the criminal offecce was commutted. It subsequent to the comniission of the
affance, provision is mada by law for the imposition of the lighter penalty. the offender shall benefit thereby.

¥ Szc. Brianne McGonigle Leyh, Procedural Justice? Vielim Participation i International Criminal
Proceedings (2011}, page 360, The author states that when an infernational criminal court deviates from
minimum human rights stundards, the cousl undermines existing buman rights and minimem rights thar are the
baseline under which a court cannot go without compromising fairness and effectivencss
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availability for testimony as long as the individual consents to appear as a

witness” [emphasis added].”

26. In the interests of justice and the rights of the accused a fair trial, T consider
that the Trial Chamber must have the power to issue a subpoena to persons
refusing to give their testimony before the ICC, This is in fact clearly provided
for in Arlicle 64(6)(b) of the Statute. However, trial procecdings must be done
respecting the principle of legality, the guarantees of due process, and the

rights of the accused to a Fair trial.

1V, CONCLUSION
27. Consequently, in my opinion the Chamber has two options:

L) It may require the assistance of the Government of Kenva in
facilitating the voluntary attendance of the withesses to appear
before this Chamber in The Hague. If the witness is unwilling to
fravel to the seat of the Court, the Chamber may request the
assistance of the Government of Kenya so that the wilnesses’

voluntary testimony is given in Kenva.

i) [t could issue summonses to appear under Article 64{6)(b) of the
Stalule and could ask and encourage the Government of Kenya
to make arrangements to secure their appearance. However, the
Government of Kenya is under no obligation to assist in
compelling and ensuring the appearance of the witnesses. The

Court would have to take appropriale measures to protect the

N Rute: and Sang case. Annex to Victims and Witnesses Unir's Amended Protocol on the practices wsed 1o
familiarise wilnesses for oiving sestimony, 23 April 200 3. ICC-0100-0 171 1-704-Anx, paragraph 100
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witnesses” safety and well-being pursuant to Article 68(1) of the

Statute before any such order is enforced.

Done in both English and French, the English version being authoritative.

Judge Olga Herrera Carbuccia

Dated 29 April 2014

Al The Hague, The Netherlands
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