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Trial Chamber VI (‘Chamber’) of the International Criminal Court (‘Court’), in the case of
The Prosecutor v. Bosco Ntaganda (‘Ntaganda case’), having regard to Articles 68(3) and 75
of the Rome Statute, Rules 16 and 86 of the Rules of Procedure and Evidence, and
Regulation 86(9) of the Regulation of the Court (‘Regulations’), issues this ‘First Decision on

Reparations Process’.

PROCEDURAL HISTORY AND SUBMISSIONS

1.  On 8 July 2019, the Chamber issued its Judgment, convicting Mr Ntaganda of five

counts of crimes against humanity and thirteen counts of war crimes.*

2. On 25 July 2019, Judge Chang-ho Chung, acting as Single Judge, issued the ‘Order for
preliminary information on reparations’,? inter alia, requesting the Registry to submit
information on, and any proposed methodology for, the identification of non-

participating victims.®

3. On 5 September 2019, the Registry, through the Victims Participation and Reparations
Section (‘“VPRS”), submitted, inter alia, its proposed methodology for the identification
of potential new reparations beneficiaries (‘Registry Preliminary Observations on
Reparations’).* The proposed system mirrors the system adopted for the participation of
victims at trial.> It entails the Chamber: (i) ratifying the Registry’s assessment as to
whether individuals qualify as reparations beneficiaries, barring a clear and material
error in the assessment; and (ii) making a decision in relation to individuals for whom
the Registry could not make a determination for any reason.® The Registry submits that
the proposed process of identification, including the assessment as to how many of the
participating victims would be eligible for reparations, could start as soon as the
Chamber sets out the eligibility criteria and be finalised before the issuance of the

reparations order. ’

! Judgment, 1ICC-01/04-02/06-2359 (with Annexes A, B, and C).

% |CC-01/04-02/06-2366 (‘Order”).

® Order, para. 4.

* Annex 1, annexed to Registry's observations, pursuant to the Single Judge's "Order for preliminary information
on reparations" of 25 July 2019, ICC-01/04-02/06-2366, ICC-01/04-02/06-2391.

® Registry Preliminary Observations on Reparations, paras 10-15, 18.

® Registry Preliminary Observations on Reparations, paras 13-14, 18.

" Registry Preliminary Observations on Reparations, paras 11, 16-19.
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4. On 3 October 2019,% the Defence responded to the Registry Preliminary Observations
on Reparations, objecting to certain aspects of the proposed methodology, particularly
regarding the role of the Defence in the assessment of the application forms of potential

reparations beneficiaries. °

5. On 3 October 2019, the LRVs filed a joint response, also opposing the Registry’s
proposed methodology.'® They submit that potential new beneficiaries should be
identified and screened at the implementation stage by the Trust Fund for Victims
(‘TFV?), in collaboration with the Registry and the LRVs, on the basis of the criteria set
out in the Chamber’s reparations order and with the appropriate judicial oversight.**
They also argue that contacting victims pending the issuance of the appeal against the
Judgment poses serious challenges, including, among others, the risk of raising victims’
expectations, re-traumatising them, and exposing them to security risks.*?

6.  On the same date, the Office of the Prosecutor (‘Prosecution’) submitted its response,
arguing that the Chamber should issue a preliminary decision setting out the procedure

and the approach it intends to adopt in the present reparations proceedings.®

7. Also on 3 October 2019, the TFV submitted its response opposing the Registry’s
proposal, arguing that it would be premature and potentially not in the best interest of
the eventual reparations beneficiaries if the Chamber already rendered a decision
approving the proposed pre-order individual application-based screening process, to be
conducted by the VPRS. **

8.  On 5 December 2019, the Single Judge issued the ‘Order setting deadlines in relation to

reparations’, inter alia, instructing the parties, the Registry, and the TFV, and inviting

® The deadline to respond to the Registry Preliminary Observations on Reparations was extended following a
Defence request in this respect, see Request for a variation of time limit to submit the Defence response to
“Registry’s observations, pursuant to the Single Judge’s ‘Order for preliminary information on reparations’ of
25 July 2019, ICC-01/04-02/06-2366, 18 September 2019, ICC-01/04-02/06-2411 and email from the Single
Judge to the parties, the Prosecution, and the Registry on 18 September 2019, at 18:50.

° Response on behalf of Mr. Ntaganda to Registry's preliminary observations on reparations, ICC-01/04-02/06-
2431 (‘Defence Response’).

1 Joint Response of the Legal Representatives of Victims to the Registry’s Observations on Reparations, ICC-
01/04-02/06-2430 (‘LRVs Response’).

' LRVs Response, paras 2, 34-35.

12| RVs Response, paras 22-24.

B Prosecution’s response to the Registry’s observations, pursuant to the Single Judge’s “Order for preliminary
information on reparations” (ICC-01/04-02/06-2391-Anx1), ICC-01/04-02/06-2429.

Y Trust Fund for Victims® response to the Registry’s Preliminary Observations pursuant to the Order for
Preliminary Information on Reparations, 1CC-01/04-02/06-2428).
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the Prosecution, to make submissions on a number of issues related to reparations.®
The Single Judge also instructed the Registry, in consultation with the LRVs and/or the
TFV, as appropriate, to: (i) continue to carry out its preliminary mapping of potential
new beneficiaries of reparations; (ii) carry out an assessment of how many of the
victims participating in the Ntaganda case may potentially be eligible for reparations
given the scope of the Judgment; and (iii) carry out an assessment of how many of the
victims eligible for reparations as direct beneficiaries in the case of
The Prosecutor v. Thomas Lubanga Dyilo (‘Lubanga case’) are also potentially eligible

for reparations in the Ntaganda case.™

9. On 28 February 2020, the Defence,*’ the LRVs,™ the Registry,™ the Prosecution,”® and
the TFV?' made their respective submissions on reparations, amongst other things,
reiterating their respective abovementioned positions. Annexed to its submissions, the
Registry also filed: (i) the results of the VPRS’s preliminary mapping of newly

identified potential reparations beneficiaries;*

and (ii) information concerning the
victims potentially eligible for reparations in the Lubanga case who are also potentially
eligible for reparations in the Ntaganda case.?®* The Chamber also received observations
from the government of the Democratic Republic of the Congo (‘DRC’),24 and the

International Organization for Migration.®

10. Inits submissions, the Defence proposes a two-phased reparations system, including: a
pre-reparations order phase, during which only dossiers of participating victims would

15 1CC-01/04-02/06-2447 (‘December 2019 Order’).

18 December 2019 Order, para. 9(a).

7 Defence submissions on reparations, 1CC-01/04-02/06-2479-Conf (the Defence’s submissions initially filed
as public were reclassified as confidential pursuant to the instruction of the Single Judge dated 6 March 2020; a
public redacted version was notified on 6 March 2020 as ICC-01/04-02/06-2479-Red pursuant to the Chamber’s
instruction dated 5 March 2020; ‘Defence Submissions”).

18 Submissions on Reparations on behalf of the Former Child Soldiers, ICC-01/04-02/06-2474 (with one public
annex; ‘LRV1 Submissions’); and Submissions by the Common Legal Representative of the Victims of the
Attacks on Reparations, 1CC-01/04-02/06-2477-Conf (confidential; a public redacted version was notified on
the same day as ICC-01/04-02/06-2477-Red; ‘LRV2 Submissions’).

9 Annex |, annexed to Registry’s Observations on Reparations, ICC-01/04-02/06-2475 (‘Registry
Submissions’).

20 prosecution’s Observations on Reparations, ICC-01/04-02/06-2478 (with public Annex A).

! Tryst Fund for Victims’ observations relevant to reparations, ICC-01/04-02/06-2476 (‘TFV Submissions’).

22 Annex 11, annexed to Registry Submissions.

28 Annex 111, annexed to Registry Submissions.

# Annex, annexed to Transmission des observations de la République démocratique du Congo, 2 March 2020,
ICC-01/04-02/06-2480 (confidential; the filing was notified on 3 March 2020).

% Submission of observations on the issues identified under paragraph 9 (c) (i), (ii), and (iii) pursuant to the
'Order setting deadlines in relation to reparations' No. ICC-01/04-02/06, 6 March 2020, ICC-01/04-02/06-2483-
Conf (confidential).
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be assessed with the participation of the VPRS, the LRVs, and the Defence; and a
post-reparations order implementation phase, where, inter alia, application forms from
potential new beneficiaries would be collected by the VPRS, in consultation with the
TFV, and where the parties would make submissions concerning the eligibility of these

new applicants.”®

11. The TFV avers that, considering the scope of the case, the security situation in the
DRC, existing and future health risks, and the time required to process, analyse, and
litigate applications, completing the Registry’s proposed screening process ahead of the
issuance of the reparations order would constitute a challenge not to be
underestimated.?’ It also argues that a decision on the screening model is premature at
the current stage of the proceedings.?® Instead, the Chamber could delegate to the TFV,
in consultation with the VPRS and the LRVs, the design of the screening methodology
for potential new beneficiaries, to be included in its draft implementation plan for the

Chamber’s approval.29

12.  On 23 March 2020, the Defence filed a request for the reclassification of Annex Il and
Annex III to the ‘Registry Observations on Reparations’® from ex parte to confidential
(‘Defence Reclassification Request’).®! The Defence argues that access to the two
annexes is necessary for it to adequately represent the interests of Mr Ntaganda and

play a meaningful role in the reparations process.*?

13.  On 30 March 2020, in line with the deadline set by the Chamber,®® the Registry
submitted its observations on the Defence Reclassification Request.** The Registry
does not oppose providing the Defence with a confidential redacted version of
Annex I1, should the Chamber so order.*> As far as Annex I11 is concerned, the Registry
notes that prior authorisation from Trial Chamber Il would be necessary before the

% Defence Submissions, paras 79-108.

2" TEV Submissions, paras 47-48. See also para. 45.

8 TEV Submissions, para. 61.

# TRV Submissions, paras 67, 143. See also paras 68-72.

%0 1CC-01/04-02/06-2475, 28 February 2020 (with public Annex I, confidential ex parte Annex Il only available
to the LRVS, the TFV, and the Registry, and confidential ex parte Annex 11l only available to the Registry).

3 Request on behalf of Mr. Ntaganda seeking reclassification of Annex II and III to the “Registry’s
Observations on Reparations”, ICC-01/04-02/06-2493.

*2 Defence Reclassification Request, paras 3-5, 14, 25-35, 38, 46.

%3 Email from the Chamber to the Registry, the parties, and the TFV on 23 March 2020, at 18:55.

% Registry Observations on the Defence request for reclassification of Annexes II and III of the “Registry’s
Observations on Reparations” (ICC-01/04-02/06-2493), ICC-01/04-02/06-2496 (‘Registry Response”).

% Registry Response, para. 1. See also paras 10-12.
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annex may be disclosed to the Defence, as it contains confidential information related
to the Lubanga case.*® The same day, the LRVs informed the Chamber that they did not

intend to respond to the Defence Reclassification Request.*’

14.  On 9 April 2020, the Single Judge noted that, due to the measures imposed to contain
the COVID-19 pandemic, travel between and within countries had been severely
restricted.®® He ordered the LRVs, the Defence, the Registry, and the TFV to inform the
Chamber whether, and if so to what extent, such measures would have an impact on
their proposals and on their ability to carry out their duties in relation to the reparations

proceedings.®

15.  On 21 April 2020, the Registry submitted the requested information.*® It indicates that,
despite the impact of COVID-19, the VPRS is still in a position to carry out the
eligibility assessment of participating victims.** As far as new potential beneficiaries
are concerned, the Registry notes that the measures put in place by the DRC
government have had a significant impact on travel to and within the country, with all
of the Court’s missions to the DRC suspended until further notice, ICC staff in Bunia
and Kinshasa working remotely, and many of the Registry’s field activities, including
direct contact with existing and potential victims, currently on hold.** Should the travel
restrictions remain in place beyond the summer recess, delays with respect to the
Registry’s originally proposed timeline related to the registration and eligibility
assessment of potential new applicants would be unavoidable and the Registry’s

proposal would need to be adapted to take into account the developing circumstances.*®

% Registry Response, paras 1, 14.

%" Email from the Common Legal Representative of the Former Child Soldiers to the Chamber, the parties, the
Registry, and the TFV on 30 March 2020, at 16:37; and email from the Common Legal Representative of the
Victims of the Attacks to the Chamber, the parties, the Registry and the TFV on 30 March 2020, at 16:43.

% Order to provide information on the impact of COVID-19 measures on operational capacity, ICC-01/04-
02/06-2507 (‘Order on Operational Capacity’), para. 4.

* Order on Operational Capacity, paras 4-5.

“0 Registry Submissions pursuant to the “Order to provide information on the impact of COVID-19 measures on
operational capacity”, 1CC-01/04-02/06-2507, 1CC-01/04-02/06-2519-Conf (confidential with confidential
Annex | and confidential ex parte Annex I, available only to the Registry; a public redacted version of the main
filing was notified on the same day as 1CC-01/04-02/06-2519-Red and a confidential redacted version of
Annex II was notified on 6 May 2020; ‘Registry COVID-19 Submissions’).

*! Registry COVID-19 Submissions, paras 12-14.

“2 Registry COVID-19 Submissions, paras 6, 9-10, 15.

*® Registry COVID-19 Submissions, para. 16.

No. ICC-01/04-02/06 7120 26 June 2020



|CC-01/04-02/06-2547 26-06-2020 8/20 EK

16. On 21 April 2020, the Defence submitted that the COVID-19-related measures impact
certain aspects of its work, to a limited extent. ** However, it notes that, in the current
circumstances, it is unclear when the Appeals Chamber’s judgment on Mr Ntaganda’s
conviction is to be rendered, and stresses that there is a reasonable possibility for the
conviction to be overturned.*® Accordingly, it argues that, although reparations
proceedings shall be carried out as expeditiously as possible, victims’ expectations

should not be unduly raised until Mr Ntaganda’s appeal is finally determined.*®

17.  On 21 April 2020, the LRVs also submitted the requested information. *’ The LRV1
submits that the circumstances surrounding the COVID-19 pandemic do not impact on
the Chamber’s ability to issue the reparations order, since the order could be issued on
the basis of submissions already before the Chamber.*”® The LRV2 argues that, at this
stage, field activities by the Registry should primarily focus on the mapping exercise of
the number and location of potential beneficiaries of reparations.* It also argues that
ways should be explored for the Registry to collect relevant certified statements and
information from local authorities remotely and/or with the assistance of local
intermediaries, as well as to seek the cooperation of the DRC central government in

order to obtain relevant information.>

18. Lastly, on the same date, the TFV submitted that the Chamber could issue its
reparations order as soon as possible, as the case record already contains sufficient
information to this end.®® It further submits that the Chamber should opt to set out the
eligibility criteria for reparations beneficiaries in the reparations order and defer the
victim identification and verification process to a less turbulent time.> The TFV also

stresses the high probability that Mr Ntaganda will be considered indigent and notes

* Defence observations pursuant to ‘Order to provide information on the impact of COVID-19 measures on
operational capacity’, [CC-01/04-02/06-2515 (‘Defence COVID-19 Submissions’), para. 2.

** Defence COVID-19 Submissions, paras 8-9.

% Defence COVID-19 Submissions, para. 9.

" Observations on the impact of COVID-19 measures on operational capacity on behalf of the former child
soldiers, 1CC-01/04-02/06-2516 (‘LRV1 COVID-19 Submissions’); and Submissions by the Common Legal
Representative of the Victims of the Attacks pursuant to the “Order to provide information on the impact of
COVID-19 measures on operational capacity”, 1CC-01/04-02/06-2518-Conf-Exp (confidential ex parte,
available only to the LRVs, the Registry, and the TFV; a public redacted version was notified on 23 April 2020
as 1CC-01/04-02/06-2518-Red, ‘LRV2 COVID-19 Submissions’).

“ LRV1 COVID-19 Submissions, paras 15-16.

* LRV2 COVID-19 Submissions, para. 14.

%0 | RV2 COVID-19 Submissions, paras 15-19.

*! Trust Fund for Victims’ observations on the impact of COVID-19 on operational capacity, ICC-01/04-02/06-
2517 (“TFV COVID-19 Submissions’), para 12-14.

%2 TFV COVID-19 Submissions, paras 15-17.

No. ICC-01/04-02/06 8/20 26 June 2020



|CC-01/04-02/06-2547 26-06-2020 9/20 EK

that COVID-19 is likely to affect donors’ financing priorities.> Thus, the availability of
the Chamber’s reparations order would strengthen the TFV’s ability to encourage donor

funding of the reparations awards.>

19. On 4 May 2020, the Defence filed a response to the aforementioned submissions,
responding to discrete matters arising from the LRV2’s, the Registry’s, and the TFV’s

submissions.>®

20. On 14 May 2020, the Chamber appointed four experts (‘Appointed Experts’) for the
purposes of the reparations proceedings and instructed them to submit by

28 August 2020 a report on four issues identified by the Chamber.*

ANALYSIS

21. The purpose of this decision is to continue advancing with the reparation proceedings,
in order for them to be as expeditious, effective, and efficient as possible in the current
circumstances. This decision also addresses the Defence Reclassification Request. The
Chamber has considered all the submissions referred to above but it has not
systematically discussed all proposals and submissions.>” In reaching its decision, the

Chamber has also considered the practice of other chambers of the Court.

22. The Court’s statutory framework, which envisages not only retributive but also
reparative justice, affords considerable discretion to individual trial chambers to decide
on the best approach to take in reparations proceedings, depending on the concrete
circumstances of the case before them.®® However, in the exercise of their discretion,
chambers must ensure that the proceedings are as expeditious and effective as

possible,” leading to prompt, responsive, and efficient reparations.®® It is therefore

*¥ TFV COVID-19 Submissions, para. 24.

** TFV COVID-19 Submissions, para. 24.

% Defence Response to the CLRs, the Registry and the TFV’s additional arguments submitted pursuant to the
‘Order to provide information on the impact of COVID-19 measures on operational capacity’, ICC-01/04-02/06-
2523.

% Decision appointing experts on reparations, 1CC-01/04-02/06-2528-Conf (a public redacted version was
notified on the same day as ICC-01/04-02/06-2528-Red; ‘Decision Appointing Experts”).

> Some of these submissions will be addressed in the reparations order.

% The Prosecutor v. Germain Katanga, Judgment on the appeals against the order of Trial Chamber Il of
24 March 2017 entitled “Order for Reparations pursuant to Article 75 of the Statute”, 8 March 2018, ICC-01/04-
01/07-3778-Conf (confidential, a public redacted version was notified on 9 March 2018 as ICC-01/04-01/07-
3778-Red; ‘Katanga Appeal Judgment’), para. 64.

% Katanga Appeal Judgement, para. 64.

% Annex A, annexed to The Prosecutor v. Thomas Lubanga Dyilo, Judgment on the appeals against “Decision
establishing the principles and procedures to be applied to reparations” of 7 August 2012 with AMENDED

No. ICC-01/04-02/06 9/20 26 June 2020



|CC-01/04-02/06-2547 26-06-2020 10/20 EK

paramount to avoid unnecessary delays in the reparations proceedings taken as a
whole.®! In this regard, streamlining the proceedings as much as possible with a view to
ensuring a smooth transition between the preparation of the reparations order and the

implementation stage is a critical consideration.®

23.  When determining the steps to be taken in the proceedings up until the issuance of the
reparations order, the Chamber has taken a holistic and integrated approach which
views the reparations proceedings in their entirety, including the post-reparations order
implementation stage, considering it is desirable that the same framework and process

are followed in the various stages of the reparations proceedings.

24. The Chamber has taken due account of the views and concerns of the victims and the
rights of Mr Ntaganda. The Chamber has considered the specific circumstances of the
case, including, inter alia: (i) the significant number of victims authorised to participate
at trial;®® (ii) the estimated number of potential beneficiaries;** (iii) the time elapsed
since the relevant events; and (iv) the geographical scope of the case and the scope of
victimisation. Additionally, the Chamber is mindful of the security situation in lturi®
and the current challenges posed by the COVID-19 pandemic.®® The Chamber also
notes that significant information relevant to the five elements of the reparations order

is available in the case record.®’

25. The approach adopted seeks to rely on the full collaboration and cooperation of the
Registry’s VPRS and the TFV, as well as that of the LRVs, to benefit from their
combined knowledge, expertise, and experience in assisting victims and dealing with
reparations, in particular in the field. The Chamber notes in particular the importance of

including the TFV’s input at this stage given its operational experience at the

order for reparations (Annex A) and public annexes 1 and 2, 3 March 2015, ICC-01/04-01/06-3129 (‘Lubanga
Reparations Order’), para. 44; The Prosecutor v. Ahmad Al Fagi Al Mahdi, Reparations Order, 17 August 2017,
ICC-01/12-01/15-236 (‘Al Mahdi Reparations Order’), para. 33.

¢! See also Katanga Appeal Judgement, para. 65.

82 See also The Prosecutor v. Thomas Lubanga Dyilo, Decision on the admissibility of the appeals against Trial
Chamber I’s “Decision establishing the principles and procedures to be applied to reparations” and directions on
the further conduct of proceedings, 14 December 2012, ICC-01/04-01/06-2953, para. 53.

63 2,132 victims. See Registry Preliminary Observations on Reparations, para. 5.

% See Registry Submissions, para. 25. See also LRV2 Submissions, para. 72.

% See Registry Preliminary Observations on Reparations, paras 36-42; Registry Submissions, paras 58-61; and
Annex |, annexed to Registry Submissions.

% See paragraphs 15-18 above.

%7 See, e.g., Annex A, annexed to Second Periodic Report on the Victims and their General Situation,
6 October 2015, ICC-01/04-02/06-889.
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implementation stage of reparations orders.?® The Chamber considers that it is essential
to combine the limited resources available to facilitate the efficient and effective

conduct of the reparations proceedings, particularly in the current circumstances.

A. ldentification of potentially eligible victims

26. For the purpose of enhancing the efficiency and effectiveness of the reparations
proceedings taken as a whole, the Chamber considers it desirable for the identification
of the victims potentially eligible for reparations to advance as much as possible before
the issuance of the reparations order. Several benefits may flow from adopting this
approach: (i) the information collected during the identification process may inform the
approach to be taken in the Chamber’s reparations order; (ii) it will facilitate the
effective and timely implementation of the order; and (iii) it may assist the TFV in its
preparation of the draft implementation plan of the reparations order. The Chamber
recognises that it may not be feasible for all potential victims to come forward at this
stage of reparations proceedings. Some victims may choose to come forward only once
the types and modalities of reparations have been established; marginalised or
vulnerable victims may face significant challenges in coming forward.*® Additional

beneficiaries may therefore only be identified during the implementation stage.

27. The Chamber considers that the Registry, through its VPRS, is the right entity to lead
the identification of potential beneficiaries and other tasks set out below, particularly
due to its familiarity with the case and its field presence in the DRC. In addition, while
the reparations proceedings serve different goals than the trial, the Chamber is of the
view that the Registry’s role in assisting victims in participating in the different phases
of the proceedings, including at the reparations stage, is in accordance with

Regulation 86(9) of the Regulations.

28. The Chamber has however decided to adapt its approach considering the impact of the
COVID-19 pandemic on the operations of the Court in the field and on the expected

timeline of the reparations proceedings.”

% See also TFV Submissions, paras 11-14.
% See LRVs Response, para. 36; and LRV1 Submissions, para. 36.
"0 See Registry COVID-19 Submissions, paras 4-10, 15-18.
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1. Victims participating in the case

29. The Registry, in consultation with the respective LRV, and the TFV, as appropriate,
shall finalise as soon as practicable the assessment of how many of the participating
victims may potentially be eligible for reparations given the scope of the Judgment.”
Considering the fact that the Chamber has not yet decided the types and modalities of
reparations, a further assessment as to the eligibility of the participating victims falling
within the scope of the Judgment is not required at this stage.”” The participating
victims are also not required to file a new application form in order to be considered as

potential reparations beneficiaries.

30. The Chamber considers it appropriate for victims already authorised to participate in
the proceedings who have not expressed views on their wish to receive reparations to,
in principle, be presumed willing to be considered as potential beneficiaries of
reparations.”® In the Chamber’s view, their consent is more appropriately sought at the
implementation stage, when the victims are able to make an informed decision once the

types and modalities of reparations are known.”
2. Victims eligible for reparations in the Lubanga case

31. The Registry shall finalise, as soon as practicable, taking into consideration the relevant
deadline set by Trial Chamber Il, the assessment of how many victims eligible for
reparations in the Lubanga case are also potentially eligible for reparations in the
Ntaganda case.” The Chamber does not consider it necessary to contact these victims
at this stage to ask them whether they wish to be considered for reparations in the
Ntaganda case.”® They can be treated as potential beneficiaries, subject to their consent
at the implementation stage, should the Chamber determine that they may benefit from

reparations in this case.

™ See also December 2019 Order, para. 9(a)(ii).

72 See also Al Mahdi Reparations Order, para 79; LRVs Response, paras 32-34; LRV1 Submissions, paras 3, 29;
and LRV2 Submissions, paras 24-30.

7 See also LRVs Response, paras 32; and LRV1 Submissions, paras 3, 29.

™ Lubanga Reparations Order, para. 30: ‘Reparations are entirely voluntary and the informed consent of the
recipient is necessary prior to any award of reparations, including participation in any reparations programme.’
" See also December 2019 Order, para. 9(a)(iii).

"8 See also LRVs Response, para. 32; and LRV1 Submissions, paras 3, 31, 33.
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3. Potential new beneficiaries of reparations

32. The Chamber notes that the current estimated number of potential new beneficiaries of
reparations, as far as the victims of the attacks are concerned, based on the Registry’s
mapping exercise is at least approximately 1,100,”” while the LRV2 submits it can be
estimated at a minimum of 100,000 across all locations affected by Mr Ntaganda’s

crimes.’®

33. As set out above, in order to enhance the efficiency and effectiveness of the reparations
proceedings, the Chamber considers that the period prior to the issuance of the
reparations order can be used for the purpose of identifying as many potential
beneficiaries of reparations as possible, with the aim of facilitating and expediting the
implementation stage.”® However, in the present circumstances, where the COVID-19
pandemic places serious limitations on the feasibility of this process, the Chamber has

decided to request the Registry to focus mainly on its mapping exercise.

34. The Chamber has taken note of the Registry’s update on the mapping of potential
reparations beneficiaries.?’ Considering its usefulness for the identification of potential
beneficiaries, the Chamber is of the view that the Registry should explore ways to
finalise this process as soon as practicable,® for example by seeking to obtain relevant
first-hand information and by including displaced victims,®* and marginalised or
vulnerable victims who may have particular difficulties in making themselves known.®
As part of this process, and to the extent possible given the current circumstances, the
Registry may also register potential beneficiaries identified in the course of this

process.

35. Given that the Registry may be able to register potential new beneficiaries during the
mapping exercise, the Chamber invites the Registry to consult with the parties® and the

" Registry Submissions, para. 25.

® LRV2 Submissions, para. 72.

" See paragraphs 2627 above.

8 See Registry COVID-19 Submissions, paras 15-16, 18.

8 The Chamber notes that carrying out a Registry-led mapping exercise is also supported by the LRV2 (LRV2
Submissions, para. 28; and LRV2 COVID-19 Submissions, paras 14-17, 19), the Defence (Defence
Submissions, paras 8, 94), and the TFV (TFV Submissions, paras 62-63, 66, 143).

8 See also Registry Submissions, paras 30, 60; and LRV2 Submissions, para. 19.

8 See also TFV Submissions, para. 119. The Chamber encourages the Registry to identify the factors that may
prevent some categories of victims from coming forward and to seek ways to overcome them.

% See also Defence Response, para. 38.
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TFV® on its proposed draft application form to be used to this end.®® The form should
be specifically tailored for reparations purposes, taking into account that the Chamber
has not yet determined the types and modalities of reparations and that some forms of
collective reparations do not require any form of victim screening.®” The Chamber
stresses that one of the goals of this consultation is to ensure that all relevant
information is collected from the victims, so as to avoid and/or minimise the need for
multiple contacts with them, notably at the implementation stage. Following such
consultation, the application form developed by the Registry, with any amendments it
considers necessary, may be used for the identification of potential new beneficiaries in
the context of the mapping exercise,® as far as practicable given the current
circumstances. However, any victim who wishes to be considered as a potential
beneficiary of future reparations may do so without being required to fill in the
application form, as long as the relevant information is provided, considering the
difficulties that using an application form may involve for some victims. The forms
may be completed by a person assisting with the consent of the victim, or a person
acting on behalf of a victim (i.e. in the case of underage or disabled victims).

36. Considering that the Chamber has not yet determined the types and modalities of
reparations, any application forms collected by the Registry will not be the subject of an

individual assessment by the Chamber at this point in time.
4. Sample

37. Considering that the current circumstances render contact with victims challenging, the
Chamber considers that the preparation by the Registry of a sample constituted of a
limited but representative pool of potential beneficiaries is appropriate. The aim of the
sample is to collect updated information on the harm experienced by victims and their
current needs, so as to inform the reparations order. This approach should also allow for

an opportunity to engage with victims before a decision on reparations is made by the

8 particular consideration should be given to the inclusion of any information considered necessary by the TFV
for the final screening of potential beneficiaries of reparations at the implementation stage so as to avoid having
to revert to victims for any missing information.

% See Registry Preliminary Observations on Reparations, para. 12.

8 See The Prosecutor v. Thomas Lubanga Dyilo, Judgment on the appeals against Trial Chamber II’s ‘Decision
Setting the Size of the Reparations Award for which Thomas Lubanga Dyilo is Liable’, 18 July 2019, ICC-
01/04-01/06-3466-Conf (confidential with public annexes A and B; a public redacted version was notified the
same day as ICC-01/04-01/06-3466-Red), paras 82, 85; Al Mahdi Reparations Order, para. 145; and TFV
Submissions, paras 58-59.

8 See also December 2019 Order, para. 9(a)(i).
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Chamber. The sample should be prepared by the Registry in consultation with the

parties and the TFV,* using the form referred to in paragraph 35 above.

38. The Registry is thus instructed to prepare a sample of potential beneficiaries of
reparations in consultation with the parties and TFV from the group of victims: (i) who
participated in the trial proceedings and fall within the scope of the Judgment; (ii) who
are eligible for reparations in the Lubanga case; and (iii) of potential new identified
beneficiaries. The Registry may contact such victims to collect information relevant for
the purposes of the sample.

5. Approach to contacts with victims

39. The Chamber has taken into account the concern that identifying and contacting victims
pending the issuance of the appeal against the Judgment may raise their expectations.*
However, the Chamber relies on the Registry’s submission that it will be able manage
the victims’ expectations with clear information regarding the possible outcomes of the
proceedings.” The Chamber underlines the role played by the Registry in the
participation of victims in all cases and at all stages of the proceedings, and its vast
experience with victims in the field, including in the DRC. On this basis, the Chamber
considers that the Registry is in a position to adequately manage the victims’
expectations, including by way of outreach activities.” Similarly, the Chamber is of the
view that the Registry has the capability to adequately minimise security risks that
could arise for the victims due to their interaction with the Court, including any

potential risks of re-traumatisation, guided by the ‘do no harm’ principle.*®

40. The Chamber notes the TFV’s suggestion that reparations-related contact with victims
should be as proximate in time as possible to the actual delivery of the awards and that

recurring interviews should be avoided in favour of minimal and meaningful encounters

8 See TFV Submissions, paras 62-64. Rather than asking the sampled victims about the types and modalities of
reparations in the abstract, it may be beneficial to ask them about their current needs and the challenges that they
currently need to overcome in relation to the harm suffered, in line with one of the goals of reparations which is
to be transformative. See United Nations, Guidance Note of the Secretary-General’s, Reparations for Conflict-
Related Sexual Violence, June 2014 (‘UNSG Guidance Note’), pp. 8-9, Principle 4.

% See LRVs Response, para. 23; LRV1 Submissions, para. 36; and LRV2 Submissions, paras 17-18, 29.

°! See Registry Submissions, para. 32.

%2 The victims should be informed that, if considered eligible for reparations, they will have the opportunity to
make an informed decision as to whether they want to benefit from an award once the types and modalities of
reparations have been determined.

% UNSG Guidance Note, p. 4.
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with the victims.** Although the Chamber agrees with this submission, it is of the view
that the aforementioned must be balanced against the need for prompt and efficient
reparations proceedings. Therefore, the Chamber considers it appropriate for some
victims to be contacted by the Registry at the present stage of the proceedings, either to
be registered as potential new beneficiaries identified during the mapping exercise or
for the purpose of preparing the sample referred to above. Nonetheless, some of the
parameters put forward by the TFV may inform the manner in which contact with
victims is to be carried out by the Registry.

41. The Chamber encourages the Registry to: (i) favour minimal and meaningful contact
with victims, by, inter alia, minimising, to the largest possible extent, the number of
interviews to be held; (ii) take appropriate measures to avoid victims’ re-traumatisation;
(iii) take appropriate measures to minimise any security risks that may arise for victims
due to their interaction with the Court; (iv) adequately inform victims of the expected
duration and the possible outcomes of the appeal proceedings in the case and their
potential impact on the reparations proceedings; (v) consider alternative procedures for
reaching out to the most vulnerable victims and victims of sexual and gender-based
violence, who may not wish to provide information concerning their victimisation to
intermediaries and other contact persons;*® and (vi) take all reasonable measures to
reach out to victims who may have been displaced from their localities of origin since

the relevant events.
6. Cooperation between the relevant actors

42. As set out above, the Chamber considers it essential that the Registry’s VPRS, the
TFV,” and the LRVs fully collaborate and cooperate to facilitate the efficient and
effective conduct of the reparations proceedings, notably in the current circumstances.
The LRVs and TFV are particularly invited to communicate to the Registry any
relevant information they may have to facilitate the actions outlined above, and more
generally, collaborate to assist in the efficient conduct of these responsibilities by the
Registry. The Defence, where appropriate, is also invited to share its views with the
Registry.

* TFV Submissions, para. 23.

% See UNSG Guidance Note; and Nairobi Declaration on Women’s and Girls” Right to a Remedy and
Reparation, 19-21 March 2007.

% TFV Submissions, paras 63, 66, 72.
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7. Reporting to the Chamber and other activities

43. The Registry shall submit to the Chamber a report setting out: (i) its assessment as to
which participating victims fall within the scope of the case following the Judgment,
including the crime(s) reported by them;®” (ii) a preliminary update on the Lubanga
victims in accordance with paragraph 31 above; (iii) a report on the mapping and any
identification of potential new beneficiaries, including the crime(s) reported by them;
and (iv) a preliminary report on the sample. In the same report, the Registry shall also
identify any key legal and factual issues relevant to the eligibility assessment of

potential beneficiaries that may need a determination by the Chamber.

44. The report, together with any request for guidance as to any legal and factual issues,
shall be submitted to the Chamber by 30 September 2020. Following this, the Registry
shall continue reporting to the Chamber on these issues every three months. The reports
shall be notified to the LRVs, Defence, and the TFV. The parties may submit
observations in relation to any key legal and factual issues identified by the Registry

within the regular time limits in accordance with Regulation 34 of the Regulations.

45. The Chamber supports the Registry’s proposal to use any time during which travel
restrictions are in place to prepare training materials for intermediaries, information
tools for victims and local leaders, interview methodologies, and guidance for risk
prevention.” The Chamber also urges the Registry, to the extent possible, to commence
any relevant outreach activities it may consider appropriate for the purpose of the

present reparations proceedings.
8. Submissions to the Chamber

46. The Chamber invites the parties and TFV to make observations in their upcoming
submissions® on whether any type of harm suffered by the victims of Mr Ntaganda’s
crimes may be presumed.'® Additionally, for the crimes of rape and sexual slavery, as
a war crime and as a crime against humanity, the Chamber invites the parties and TFV
to address in their upcoming submissions the issue of whether children born out of rape

should be presumed as having suffered harm as a result of the commission of these two

% See, similarly, Registry Submissions, page 20, chart C3.

% See Registry COVID-19 Submissions, paras 16, 18.

% December 2019 Order, para. 9(f); and Decision Appointing Experts, para. 19.
100 See Katanga Appeal Judgment, para. 91.
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crimes. Lastly, the Chamber invites the parties and the TFV to address the issue as to

whether a lower burden of proof should be retained in cases of sexual violence.

B. Defence Reclassification Request

The Chamber considers it appropriate to order the Registry to file a confidential
redacted version of Annex Il for the benefit of the Defence. The redactions are to be
kept to a minimum. Considering the nature of the information contained in Annex I,
balancing the protection of the victims, intermediaries, and other third parties with the
rights of the convicted person, a review by the Chamber of the redactions is not

necessary.

In relation to Annex Ill, considering the reasons put forward by the Registry for its

classification,

the Chamber orders the Registry to liaise with Trial Chamber 11 for the
purpose of either reclassifying Annex Il as confidential or, alternatively, filing a

confidential redacted version for the benefit of the Defence.

As the Registry will be filing a confidential redacted version of Annex I, the Chamber
also considers it appropriate to instruct the LRV2 to prepare a confidential redacted
version of the LRV2 COVID-19 Submissions. Redactions shall be kept to a minimum

and applied only where strictly necessary as a result of any redactions to Annex II.

101 Registry Observations on Reparations, ICC-01/04-02/06-2475, 28 February 2020; and Registry Response,
para. 14, also referring to The Prosecutor v. Thomas Lubanga Dyilo, “Ordonnance relative a la requéte de la
Section de la participation des victimes et des réparations du 21 janvier 20207, 4 February 2020, ICC-01/04-
01/06-3472-Conf.
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FOR THE FOREGOING REASONS, THE CHAMBER HEREBY

INSTRUCTS the Registry to:

Finalise, as soon as practicable, the assessment of how many of the participating
victims may potentially be eligible for reparations given the scope of the Judgment, in
consultation with the respective LRV, and the TFV, as appropriate;

e Finalise, as soon as practicable and taking into consideration the relevant deadline set
by Trial Chamber 11, the assessment of how many victims eligible for reparations in
the Lubanga case are also potentially eligible for reparations in the Ntaganda case;

e Finalise the mapping of potential new beneficiaries, in accordance with the
instructions set out in paragraphs 34 and 35 of the present decision;

e Prepare, in consultation with the parties and TFV, a sample of potential beneficiaries
of reparations, in accordance with the instructions set out in paragraphs 3738 of the
present decision; and

e Report to the Chamber on the aforementioned activities by 30 September 2020, and

thereafter every three months, in accordance with paragraphs 4344 of the present

decision;

INVITES the parties and the TFV to make observations on the matters referred to in
paragraph 46 of the present decision in their submissions due on 30 October 2020;

INSTRUCTS the Registry to file a confidential redacted version of Annex Il to the ‘Registry
Observations on Reparations’ by 6 July 2020;

INSTRUCTS the LRV2 to file a confidential redacted version of the LRV2 COVID-19

Submissions within three days after the Registry files a confidential redacted version of

Annex |l, referred to above; and
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DIRECTS the Registry to liaise with Trial Chamber 11, as necessary and as soon as possible,
for the purpose of either reclassifying Annex Il to the °‘Registry Observations on
Reparations’ as confidential or, alternatively, of filing a confidential redacted version thereof.

Done in both English and French, the English version being authoritative.

277 =k 3z

Judge Chang-ho Chung, Presiding Judge

‘\"-—
W/

Judge Robert Fremr Judge Olga Herrera Carbuccia

Dated 26 June 2020

At The Hague, The Netherlands
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