|CC-RoC46(3)-01/18-9 31-05-2018 1/44 NM PT

Cour
Pénale 4 \
Internationale \”’@}'/
; N
International = L
Criminal
Court
Original: English No. ICC-RoC46(3)-01/18
Date: 30 May 2018
PRE-TRIAL CHAMBER I
Before: Judge Péter Kovacs, Presiding Judge
Judge Marc Perrin de Brichambaut
Judge Reine Adélaide Sophie Alapini-Gansou
Public with Public Annexes A and B
Submissions on Behalf of the Victims
Pursuant to Article 19(3) of the Statute
Source: GLOBAL RIGHTS COMPLIANCE

No. ICC- RoC46(3)-01/18. 1/44 30 May 2018



|CC-RoC46(3)-01/18-9 31-05-2018 2/44 NM PT

Document to be notified in accordance with regulation 31 of the Regulations of the Court to:

The Office of the Prosecutor
Ms Fatou Bensouda
Mr James Stewart

Legal Representatives of the Victims
Mr Wayne Jordash QC

Unrepresented Victims

The Office of Public Counsel for
Victims

States” Representatives
Competent Authorities of the People’s
Republic of Bangladesh

REGISTRY

Counsel for the Defence

Legal Representatives of the Applicants

Unrepresented Applicants
(Participation/Reparation)

The Office of Public Counsel for the
Defence

Amicus Curiae

Registrar
Mr Peter Lewis

Victims and Witnesses Unit

Victims Participation and Reparations
Section

No. ICC- RoC46(3)-01/18.

Counsel Support Section

Detention Section

Other

2/44 30 May 2018



|CC-RoC46(3)-01/18-9 31-05-2018 3/44 NM PT

INTRODUCTION

1. The Office of the Prosecutor of the Internationah@nal Court (“Prosecution”) have
filed an exceptional request seeking a ruling om guestion of whether the International
Criminal Court (“Court”) may exercise its jurisdizh over the alleged deportation of the

Rohingya people from Myanmar to Bangladesh (“Retjués

2. This is the first time the Prosecution has exettigs discretion to seek a ruling
pursuant to Article 19(3).

3. Following the Request, these submissions are @ifetiehalf of 400 Rohingya women
and children (“Applicants”), pursuant to article(2P or, alternatively, article 68(3) of the
Rome Statute (“Submission”). All of the Applicarsee victims for the purpose of the Rome
Statute.

4. The Applicants support the Request. However, gubmitted that the Prosecution’s
approach to jurisdiction is unjustifiably narrowt. does not take into consideration the
continuous nature of the crime of deportation uraléicle 7(1)(d) and other crimes, namely
persecution under article 7(1)(h), apartheid uratéicle 7(1)(j) and genocide under article
6(c). The Court may exercise territorial jurisdictiunder article 12(2)(a) to investigate and, if
necessary, prosecute these four crimes that coradendyanmar but are also continuing to

occur in Bangladesh.
5. In summary, it will be submitted on behalf of thpplicants that:

i. The Applicants are amongst a group of 670,000 migtof deportation as a crime

against humanity, prohibited by article 7(1);

ii. By virtue of article 12(2)(a) and the principle abjective territoriality, the Court has

jurisdiction to investigate deportation to Banglstilea State Party;

iii.  Additionally, deportation, apartheid, persecutiamd agenocide (pursuant to article
6(c)) are continuing offences that continue to lepptrated on the territory of

Bangladesh; and

iv.  The Applicants are victims within the meaning ofer@5 and have standing in the
Request by virtue of article 19(3) or, in the altgive, article 68(3).

! Application under Regulation 46(3}rosecution’s Request for a Ruling on Jurisdictioder Article 19(3) of
the Statute9 April 2018 (‘OTP Request’).
2 OTP Requesipara. 6.
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6. Accordingly, submissions will be presented under fillowing headings and in the

following order:
i. Relevant Procedural and Factual Background;
ii.  The Court has Jurisdiction Pursuant to the PrieogblObjective Territoriality;

iii.  The Court has Jurisdiction Based on the Contimiit€rimes Perpetrated Against the
Rohingya in Bangladesh; and

iv. ~ The Applicants’ Right to Make Submissions and Rebieught.

PROCEDURAL AND FACTUAL BACKGROUND

7. On 9 April 2018, the Prosecution submitted an ajapion to the President of the Pre-
Trial Division under regulation 46(3) (“Requestfdarequested a ruling on jurisdiction under
article 19(3) of the Rome Statute in relation te thime of deportation committed against the

Rohingya population in Myanmar and Banglad&sh.

8. On 11 April 2018, the President of the Pre-TrialiBion issued a decision assigning
Pre-Trial Chamber | to adjudicate the Reqdest.

9. On 7 May 2018, Pre-Trial Chamber | issued a degigioviting the competent
authorities of the People’s Republic of Bangladeskubmit observations on the Request as

amicus curiagoursuant to rule 103(1) of the Rules of ProceduckBvidence (“RPE’S.

10. On 11 May 2018, Pre-Trial Chamber | decided to emava status conference on 20
June 2018. The Court has ordered that the statferemce will consider the Request in a

closed session, in the presence of the Prosecnitpf o

SUBMISSIONS

® OTP Request

* Request under Regulation 46(3) of the Regulatirtee Court, ICC-RoC46(3)-01/18¢cision assigning the
“Prosecution’s Request for a Ruling on Jurisdictimuler Article 19(3) of the Statute” to the PrealiChamber
I, 11 April 2018.

® Request under Regulation 46(3) of the Regulatiinie Court, ICC-RoC46(3)-01/18ecision Inviting the
Competent Authorities of the People’s Republic ahBladesh to Submit Observations pursuant to R0¢1)
of the Rules of Procedure and Evidence on the ‘#nason’s Request for a Ruling on Jurisdiction unélgicle
19(3) of the Statute7 May 2018.

® Request under Regulation 46(3) of the Regulatimnthe Court, ICC-RoC46(3)/01/1&rder Convening a
Status Conferengd1l May 2018.
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l. RELEVANT FACTUAL BACKGROUND

11. The Rohingya have faced many years of persecutidndaprivation of fundamental
rights within Myanmar. These acts emanate from rtie@ntenance of an institutionalised
regime of oppression and domination over the Rofdngy the Myanmar government. This
system has escalated into a genocidal campaigsistiog of a variety of underlying acts,
including killings, sexual and gender-based viontorture, mutilations, destruction of
property, and the arbitrary deprivation of liberffjhe section below details the factual

background relevant to this Submission establistyecredible open-source material.

A. The existence of an institutionalised regime of simmatic oppression and

domination over the Rohingya

12.  The crimes consisting of the severe deprivatiofuntlamental human rights directed
against the Rohingya in Myanmar exist within, amd anabled by, the institutionalised
regime of systematic oppression and domination hy Myanmar authorities over the

Rohingya minority.

13.  Underpinning the apartheid regime is a legal sysiesigned to ensure the Rohingya
are denied basic rights as citizens. Indicativethid is the 1982 Citizenship Law which
introduced a verification process that effectivédgnies the Rohingya citizenship based upon
their ethnicity’ As of August 2017, only 4,000 Muslims had beerogeised as citizens or
naturalised citizens, leaving a population of abmng million Muslims stateless, and devoid
of the rights associated with citizensfifhis system of denying citizenship, specifically
targeting the Rohingya, forces the Rohingya tdesétir lesser forms of existence, which do
not guarantee, for example, the right to standefection or to own property, and which can
in any event be arbitrarily revoked by the Sfafehe law is discriminatory, contravenes the
prohibition of arbitrary deprivation of nationaljitgnd violates the right of every child to

acquire nationality®

14. There exists an abundance of legal measures cotimigbto the institutionalised

nature of the Rohingya’s oppression, including20&4 census that prohibited the Rohingya

7 Amnesty International;Caged without a roof”. Apartheid in Myanmar’'s Raké State 2017 (‘Amnesty
International 2017’), p. 28; United Nations Genekabembly (‘UNGA’), Annual Report of the United Nats
High Commissioner for Human Rights and reportshef Office of the High Commissioner and the Secyetar
General, Situation of human rights of Rohingya Muslims anthen minorities in Myanmar UN Doc.
A/HRC/32/18, 29 June 2016 (‘Situation of human tigbf Rohingya Muslims and other minorities in Myzar,

29 June 2016’), paras 19, 26.

8 Advisory Commission on Rakhine Stafegwards a Peaceful, Fair and Prosperous FuturéhéoPeople of
Rakhine: Final Report of the Advisory CommissionRekhine StateAugust 2017, p. 26.

°® Amnesty International 201 p. 30.

19 Sjtuation of human rights of Rohingya Muslims atlden minorities in Myanmai29 June 2016, para. 26.
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from self-identifying, which led to theide factoexclusion from official figures! and the
expiry of “temporary identity certificates” held lspme 700,000 stateless people in February
2015, leaving them with no valid identity documeuanfirming their legal residenc®.In
addition, available information suggests that tbaidl of fundamental rights is continuously
aggravated by attempts from the authorities toidefghe Rohingya of official documentation
required for full citizenship and to safeguard théghts to remairt? including the denial of
birth certificates to Rohingya childréfithe maintenance of obstacles to registering nemu-bo

Rohingya, and the arbitrary removal of others faffitial records:

15.  Furthermore, the Myanmar authorities confine théniRgya in villages, townships
and displacement camps deliberately designed tegatg them from the rest of the civilian
population within Myanmat® The Rohingya face restrictions on their freedom of
movement/ often enforced by arrest and prosecutibpreventing, amongst other things,
access to places they rely on for their livelihosdsh as farmlands, fishing areas, and local
marketst® as well as health centres, clinics and hospifaBreedom of religion is also
significantly restricted’ and buildings belonging to the Rohingya communibgluding

mosques and madrasas, have been demolished byytrerMr authoritie&

16. Annex A to this submission contains a list of dedsmagreed upon by the Shanti
Mohila (Peace Women), a group to which the Applisdrelong. It provides an illustration of
the severe, unlawful and institutionalised opp@s$aced by the Rohingya. Before returning

to Myanmar, the Applicants demanihter alia, physical and mental safety, the official

11 Sjtuation of human rights of Rohingya Muslims aridep minorities in Myanmar29 June 2016, paras 4, 27,
Amnesty International 201p. 30.

12 Sjtuation of human rights of Rohingya Muslims artles minorities in Myanmar29 June 2016, para. 46;
Amnesty International 201°p. 30.

13 Amnesty International 201p. 34.

14 Situation of human rights of Rohingya Muslims artles minorities in Myanmar29 June 2016, para. 44;
Amnesty International 201p. 34.

15 Amnesty International 201 Pp. 34, 38Situation of human rights of Rohingya Muslims ariblep minorities
in Myanmayr 29 June 2016, para. 44.

16 sijtuation of human rights of Rohingya Muslims artHes minorities in Myanmar29 June 2016, para. 10;
Amnesty International 201p. 48; UNGA,Report of the Special Rapporteur on the situatfolmuonan rights in
Myanmar UN Doc. A/HRC/34/67, 14 March 2017 (‘Report ofetlSpecial Rapporteur on human rights in
Myanmar, 14 March 2017’), para. 35; UN Office okthligh Commissioner for Human Rights ((OHCHR’),
Report of OHCHR mission to Bangladesh: InterviewthvirRohingyas fleeing from Myanmar since 9 October
2016 3 February 2017 (‘Report of OHCHR mission to Badgsh, 3 February 2017’), p. 6.

7 Amnesty International 201%. 43;Situation of human rights of Rohingya Muslims aritlep minorities in
Myanmay 29 June 2016, para. 28.

8 Report of OHCHR mission to Banglade8hFebruary 2017, p. 6.

19 Amnesty International 201p. 12.

20 Amnesty International 201%. 60;Situation of human rights of Rohingya Muslims arilep minorities in
Myanmay 29 June 2016, para. 39.

2l Amnesty International 201p. 12, 81.

22 Report_of the Special Rapporteur on human rightsMiyanmar 14 March 2017, para. 3Amnesty
International 201,7p. 84.
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recognition of the Rohingya identity, and an egyadif rights, including, but not limited to,
rights to education, the right to practice religidime right to own property and possessions,

the right to employment, freedom of movement, anticimum standard of living®
B. The persecutory course of conduct committed againgihe Rohingya

17. The above system is enforced and enabled by antighersecutory campaign
involving the severe deprivation of fundamentalhtsy that includes the widespread and
systematic perpetration of murder, torture, sexum gender-based violence, and the forced
displacement of hundreds of thousands of Rohingyasa the border to Bangladesh. At all
stages of this violent and continuous campaignespdead and systematic sexual and gender-
based violence is used to persecute and brutaliseew, girls and families. Alongside the
killing and other violence against men, women ahiddeen, these crimes are specifically
being used to inflict conditions that are desigtedttack the sexual autonomy of the victims,
cause serious physical and mental harm, destroyilyfaiife, and otherwise to create

conditions that undermine the ability of the Rolyiag to survive as a group.

18. Violence against the Rohingya has been particulardyalent since 2010, leading to
multiple deaths, destruction and mass displacenienRakhine Staté? Concurrently,
Myanmar authorities have separated communitiesdisjlaced Rohingya have been forced

into internally displaced person (“IDP”) camps wééneir movement is restrictéd.

19. Within the context of this widespread and systematitack on the Rohingya
population, in October 2016 a Rohingya armed grdumwn as the Arakan Rohingya
Salvation Army (“ARSA”) conducted attacks againgilige posts, leading to a vicious
military response by the Myanmar authorities tmthe ensuing ten months led to 87,000
Rohingya fleeing to Bangladeéh Similarly, on 25 August 2017, following an attably
ARSA on around 30 security posts in townships irthrevn Rakhine State, the Myanmarese
security forces launched a well-organised, cootdohaand systematic attack against the

Rohingya civilian populatiof’

23 SeeAnnex A.

24 Amnesty International 201 pp. 8, 22.

%5 Amnesty International 201 pp. 8, 22.

%6 Amnesty International 201 pp. 9, 23Report of OHCHR mission to Banglade8hFebruary 2017, p. 14.

27 Amnesty International 2017pp. 9, 24; UN Human Rights Council (‘(UNHRC'Report of the Special
Rapporteur on the situation of human rights in Myan UN Doc. A/HRC/37/70, 9 March 2018 (‘Report of the
Special Rapporteur on human rights in Myanmar, @dM&018’), para. 42; OHCHR/ission report of OHCHR
rapid response mission to Cox’s Bazar, Banglade3+24 September 2017 (‘Mission report of OHCHB;2#
September 2017’), p. 3; UNHRGtatement by Mr. Marzuki Darusmahairperson of the Independent
International Fact-Finding Mission on Myanmar, la¢ 37th session of the Human Rights Council, 12cklar
2018 (‘Statement by Mr Marzuki Darusman, 12 Mar6i &).
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20. Médecins Sans Frontieres estimate that at lea8D@Rbhingya were killed between

25 August and 24 September 2017, including 730damii?® During the violence and the

attacks in August 2017, villages, homes and prgpedlonging to the Rohingya were

destroyed and large sections of the Rohingya ptipalavere forcefully displaced from their

dwellings and villages in northern Rakhine Stdté\ccounts of the attacks describe the
Myanmarese security forces surrounding or enteviligges or settlements, separating out
men and boys for execution or firing indiscrimirgtat Rohingya villager&® and villages

and homes being set ablaze by security fottes.

21. Sexual and gender-based violence has been a drseng and dominant theme of
the violent campaign against the Rohingya. Eveorpga August 2017, Rohingya women and
young girls were regularly subjected to sexual efcke® During the August 2017 attacks,
whilst the men and boys were separated for exegutomen and girls were systematically
raped, as well as being tortured and kifté€redible and consistent evidence demonstrates
the targeting of young women, their separation frisvair families and their removal to
unknown destination¥’. The gender-based violence is not limited to ad@iss as young as
five to seven years old have been raped, oftemoint fof their relatives, and sometimes by

three to five men wearing military uniforms.

22.  Further, the sexual violence appears designed ugecpermanent and devastating
injury and to kill. Reports outline that victims séxual violence were often raped by more
than one solider, and instances have been docuchefiteregnant women being rap&d.

Penetration by objects such as rifles or bambaeistiave been well document&d.

23.  As of March 2018, an estimated 836,210 Rohingyageés had fled to Banglade$h,
the majority having arrived in Cox’s Bazar followithe August 2017 attacR3 The violent

2 Médecins Sans Frontiérelglyanmar/Bangladesh: MSF surveys estimate thateast 16,700 Rohingya were
killed during the attacks in Myanméak2 December 2017.

29 Mission report of OHCHR13-24 September 2017, p. 3; OHCHRatement by Ms. Yanghee Le®pecial
Rapporteur on the situation of human rights in Myan at the 37th session of the Human Rights Council
(‘Statement by Ms. Yanghee Lee, 12 March 2018 )MH2ch 2018.

%0 Mission report of OHCHR13-24 September 2017, pp. 3%tatement by Mr Marzuki Darusmah?2 March
2018.

31 Statement by Ms. Yanghee L& March 2018.

%2 Report of OHCHR mission to Bangladesh February 2017, p. 2@ituation of human rights of Rohingya
Muslims and other minorities in Myanm&9 June 2016, para. 60.

33 Statement by Ms. Yanghee Lek2 March 2018Statement by Mr. Marzuki Darusmah2 March 2018;
Report of the Special Rapporteur on the situatfdmioman rights in Myanma® March 2018, para. 48.

34 Mission report of OHCHR13-24 September 2017, p. 7.

% Mission report of OHCHR13-24 September 2017, paras 7-8.

% Report of OHCHR mission to Banglade@February 2017, p. 21.

3" Report of OHCHR mission to Banglade@February 2017, p. 21.

% Inter Sector Coordination Group (‘ISCGSituation Report: Rohingya Refugee Cri€5 March 2018, p. 1.

% 1SGC,Situation Report: Rohingya Refugee Cri€s March 2018, p. 1.
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acts committed against the Rohingya nonethelessincea throughout their journey to
Bangladesh. Victims account fleeing to the nearltyg kithout any personal belongings,
where they would encounter many dead bodies, atrtegs women, including young female
children, being raped and mutilated in front ofnti® Those fleeing the atrocities occurring
in their villages were forced to walk for days vath food or water, with pregnant women
being forced to give birth along the way withoutyamedical support: Available

documentation suggests that the Myanmar militamtinoed to harass, systematically rob

and sexually abuse the Rohingya men, women andrehibn their route to Banglade®h.

24. Even at the crossing to Bangladesh, the Rohingye igced with danger and the
continued threat from the Myanmar security forc€@m 29 September 2017 at least 14
refugees, among them nine children, drowned wheracked boat capsized in the Bay of
*

Bengal’™” Those refugees unable to pay for boat crossingsthavalk across the border,

attempt to swim or were strand&4d.

C. This conduct deliberately inflicts conditions of Ife calculated to bring about its

physical destruction

25.  As suggested by the authoritative sources outlaisale, the Applicants submit that
there is clear evidence that the violent campamjong with the underlying regime of
oppression and domination, was designed to creatdittons of life that not only forced the
Rohingya to submit or flee but to ensure againstrtlurvival. The below are illustrative

examples of the conduct designed to cause theudéstr of the Rohingya group.

26.  First, a plethora of evidence points to the systamikilling of men, women and
children. Throughout but not limited to the 2017aeks, available documentation recounts
the indiscriminate killing of the Rohingya poputati*> For example, the security forces shot
indiscriminately at crowds gathered on the beachula Toli killing many of them. Some of
the villagers attempted to swim across the fastingviver to seek safety, and over the

course of the day, hundreds of men, women andrenildnable to flee to safety were gunned

40 Mission report of OHCHR13-24 September 2017, p. 4; Human Rights Wateh of My Body Was Pain”:
Sexual Violence Against Rohingya Women and Girl8imnmg 16 November 2017 (‘Human Rights Watch, 16
November 2017’).

41 Mission report of OHCHR13-24 September 2017, p. 8tatement by Mr. Marzuki Darusmah? March
2018.

42 Amnesty InternationalBriefing: Myanmar Forces Starve, Abduct and Rob iRgya, as Ethnic Cleansing
Continues February 2018 (‘Amnesty International, 2018’),5p.Mission report of OHCHR13-24 September
2017, p. 8-9Statement by Mr. Marzuki Darusmat? March 2018.

48 UNHCR, 100 days of horror and hope: A timeline of the Ralya crisis 10 December 201 Btatement by
Mr. Marzuki Darusmanl2 March 2018.

4 Human Rights WatclBangladesh Should Accept, Protect Rohingya Refy@3=November 2016.

5 Mission report of OHCHR13-24 September 2017, p. 3&atement by Mr. Marzuki Darusmah2 March
2018.
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down?® Particularly striking is the apparent systemadityéting of children. A Human Rights
Watch Report details children being thrown into tiver or nearby fires, hacked to death by

machetes and beaten to death in front of their ersffi

27.  Second, available information points to the sepamadf men and boys in order to
facilitate their executioff and to enable sexual violence on women and gide pelow). For
example, in Tula Toli, soldiers and armed Rakhinkagers surrounded the Rohingya
families on the beach and began to separate theewamd children from the men, the killing
of whom continued for many hout¥One Applicant describes that: “[t]he military théed

all the men and boys up and started beating themaniarge piece of wood. The boys would

scream out in pain. After they beat them they shein”>°

28.  Third, in addition to the separation of men frome thomen and children, systematic
sexual and gender-based violence has been peguetighinst the women and young girls
suggestive of an intent to destroy not only theuaéautonomy of the women but the physical
and mental wellbeing of the women and girls soaasrtdermine their ability to have any
family life, including bearing children and to ensuheir destruction as a group. A Human
Rights Watch Report evidences the widespread rag@inst women and children,
accompanied by aggravating acts of violence, hatioh and cruelty® Credible and
consistent information demonstrates the use of, iapiding gang rape, and other forms of
sexual violence designed to cause severe physicaids, including the mutilation of parts of
the victim's bodies, including genitaffa.nstances of sexual slavery in the northern Rakhin
state have also been record&th Tula Toli, hundreds of women and children wesleen to
empty houses in the village, where they were rapedubjected to other forms of sexual
violence, and then beaten or cut with knives ormeées until they were dead or unconscious,
after which soldiers set fire to the houses with Wwomen and children insid&One of the

current Applicants describes that: “10 of our yowgids were caught by the military. The

46 Human Rights WatchMassacre by the River — Burmese Army Crimes agditushanity in Tula Toli 19
December 2017 (‘Human Rights Watch, 19 Decembe?20d. 14.

4" Human Rights Watghl9 December 2017, p. 2%tatement by Ms. Yanghee LeE2 March 2018Statement
by Mr. Marzuki Darusmanl2 March 2018.

8 statement by Ms. Yanghee L& March 2018.

4 Human Rights WatgHl9 December 2017, pp. 13-15.

0 Applicant 004.

*1 Human Rights WatgHl6 November 2017.

°2 Statement by Mr Marzuki Darusmat? March 2018Mission report of OHCHR13-24 September 2017, p. 8.
%3 Amnesty Internationa2018, p. 5.

** Human Rights WatgHl9 December 2017, p. 21.
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military cut the girls and beat them. Military dbeir breasts and on the vagina. Step by step.
After they cut the girls they beheaded theth”.

29. Finally, available reports describe other condgiaf life designed to destroy the
ability of the Rohingya to survive. For examplee tMyanmar authorities have taken a
number of measures aimed at starving the Rohinigigdyding the destruction of essential
items such as rice and 8f,and restricting access to agricultural lands, msrkand
humanitarian aid, and stealing livestock belongitog the Rohingyd’ The Myanmar
authorities have also engaged in the bulldozingntifre villages of burned Rohingya houses,

including the surrounding trees and other vegaiafio

D. The continuing persecutory and oppressive conducbtensure the Rohingya are

forced to stay in Bangladesh and be destroyed

30. The Myanmar authorities have designed a violerdt appressive campaign that
appears designed to destroy the ability of the grimusurvive. An essential component of
these conditions rests upon deportation whereinntbst challenging physical and mental
circumstances are deliberately created and inflickea manner calculated to complete the

destructive campaign.

31. Apart from the ongoing apartheid regime and gerada@dmpaign extant in Myanmar,
the government continues to act to prevent anyrmedfi the Rohingya to their homes. The
Myanmar authorities have laid mines along the bowvdéh Bangladesh’® As observed by a
senior UN human rights official in March 2018, ‘4#$, dignified and sustainable returns are
impossible under the current conditions... given iimnediate threat of almost certain
killings, rape and other forms of violence; the ampibility of living at the places of origin,
given that all sources of food and livelihood hdeen destroyed or declared off-limits for
most of the remaining Rohingya; and the apparesemt®e of any will to address the root

causes of the violencé®.

%5 Applicant 007.

% Report of OHCHR mission to Banglade@hFebruary 2017, p. 34.

57 Amnesty International2018, p. 2;Report of the Special Rapporteur on the situatibiwoman rights in
Myanmay 9 March 2018, paras 44, 51.

58 Amnesty InternationalMyanmar: Military land grab as security forces Hubases on torched Rohingya
villages 12 March 2018.

9 UNHRC, Special Session of the Human Rights Cowntilhe human rights situation of the Rohingya Mus|
population and other minorities in the Rakhine &tat Myanmar,Statement by UN High Commissioner for
Human Rights Zeid Ra’ad Al Husseim December 2017.

% UN News, No other conclusion, ethnic cleansing of Rohingiya$lyanmar continues — senior UN rights
official, 6 March 2018.

No. ICC- RoC46(3)-01/18. 11/44 30 May 2018



|CC-RoC46(3)-01/18-9 31-05-2018 12/44 NM PT

32. In sum, the Myanmar government continues to a@nsure the maintenance of the
apartheid regime in Myanmar through a persecutad/genocidal campaign that spans both
Myanmar and Bangladesh. Having subjected the Rghiago the most severe deprivation of
their rights within Myanmar, the Myanmar authomsti€ontinue to act to subject the

Rohingyas who have fled to Bangladesh to conditthas prevent any recuperation, recovery

or enjoyment of their fundamental rights.

33. By continuing this campaign and condemning the Rgyas to a choice between
genocidal and persecutory violence or refugee camifgse recovery from extreme violence
is impossible, the Myanmar authorities maintain aadtinue their attack on the Rohingya in
both Myanmar and Bangladesh. The systematic kilbhgnen, women and children, the
targeted and deliberate use of sexual and gendedbdolence and the maintenance of the
survivors in crowded refugee camps without any sect their homes and lacking
appropriate physical and mental health assistarec&ey features of this design. Each of the
crimes of deportation, apartheid, persecution ambgide plays its part in the brutalising and

continuous campaign.

Il. THE COURT HAS JURISIDICTION PURSUANT TO THE PRINCIP LE OF
OBJECTIVE TERRITORIALITY

A. Summary

34. The Request sets out a comprehensive case thafdbg may exercise objective
territorial jurisdiction under article 12(2)(a) wih@ersons are deported from the territory of a
State that is not a party to the Rome Statute tiijr@to the territory of a State that is a State
Party.

35.  Endorsing that analysis, the Applicants submit:that

i. By virtue of article 12, territorial jurisdictiorsia precondition to the exercise of the

Court’s jurisdiction;

ii.  Article 12(2)(a) provides that territorial jurisdicn to prosecute an article 5 crime will

engage when the “conduct in question” occurs itedeSParty’s territory;

iii.  The provisions of article 12(2)(a) must be undexdtin the context of established
public/customary international law principles thadld that territorial jurisdiction
engages when one element (or part) of the conduguiéstion is consummated within
the territory of a State Party (pursuant to thengples of objective or subjective
territoriality);
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iv.  Deportation requires, as an essential element]agisment of a victim “to another
State” or, put differently the “crossing of an imtational border”. This is part of the

conduct in question for the purposes of article2)(A);

v. The act of crossing an international border isguotsummated until the victims enter
into the state of destination. The evidence dennatest that the State of destination

for these purposes is Bangladesh; and

vi.  Consequently, part of the conduct in question ccauthe territory of Bangladesh, a

State Party, and the jurisdiction of the Courtrigaged.

B. Deportation is not consummated until the victims ae forcibly displaced “to

another State”

36. Footnote 13 of the Elements of Crimes states fftdeported or forcibly transferred”

is interchangeable with “forcibly displaced”. Whikhis could be understood, in isolation, to

draw equivalence between the two offences, readmext it is clear that the interchangeable
nature of the two applies solely to the acts opldisement. It does not extend to the locations
to which the victims are displaced as the provisioh two alternative possibilities

demonstrates (namely, “another location or State”).

37. Deportation is an inherently transnational criméjaoh cannot be completed in one
State alone. This is well established in intermalariminal lawf* It belongs to a category of
offences that represent the law’s response to-tsarder criminality, recognising a need to

prohibit it in a manner that reflects as closelyassible the particular interests infringed.

38.  According to the Elements of Crim&sthe crimes of deportation and forcible transfer

require that:

The perpetrator deported or forcibly transferreithout grounds permitted under international
law, one or more persons to another State or lmtaliy expulsion or other coercive alts.

®1 See for example, Prosecutor v. Staktase No. IT-97-24-AJudgment 22 March 2006 Gtaki Appeal
Judgment’), para 278, 288-302, 317 (in particygara 278: “[tlhe Appeals Chamber is of the viewt thaactus
reusof deportation is the forced displacement of pesqo..] from the area in which they were lawfullyepent,
across ae jurestate border or, in certain circumstancededactoborder”); Prosecutor v. Prit, et. al, Case
No. IT-04-74-T,Judgment29 May 2013 (rli¢ Trial Judgment’), para. 47 (“[u]nlike forcible trsfer, which
may be carried out entirely within the border dfilagle state, deportation is by definition effecbgdcrossing a
border.”); Prosecutor v. KrajiSnik Case No. IT-00-39-AJudgment 17 March 2009 KrajiSnik Appeal
Judgment’), para. 304.

%2 SeeRome Statute, article 21(a): the Court must prilpapply the Statute, Elements of Crimes and thieRu
of Procedure and Evidence.

®3 Elements of Crimes, article 7(1)(d), Crimes agaimsnanity of deportation or forcible transfer afppilation,
element 1 [footnotes omitted].
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39. The Elements of Crimes therefore recognize twoirdistoffences: forcible transfer

and deportation. A reading of this element agaimstlegal and purposive framework within
which it was drafted not only supports this didtimg, it indicates that the point of difference
is that deportation requires displacement “to amoBtate”, whereas forcible transfer merely

requires displacement to another “location”.

40. It is submitted that the disjunctive juxtaposingfofcible transfer with deportation,
reflects an intention of the drafters to recogritzat though many of the rights infringed are
common between the two, they are not equivalentight of the distinct misconduct that

these two prohibitions were intended to address,distinction must be preserv&d.

41. International criminal law has long recogniseddisinction between forcible transfer
and deportation. As the Prosecution demonstragelGR'Y has held and repeatedly affirmed
that the distinction rests upon the requirementt thaportation involves “the forced

displacement acrossde jureState border or, in certain circumstancede dactoborder”®®

42.  The evolution of the distinction reflects the ndedaddress the infringement of a
distinct set of values. Credible and consistentd@we suggests that the Applicants have
suffered from acts perpetrated against them int#nmgtory of Myanmar that engages a
compendium of other crimes against humanity, ad a&lgenocid& However, similarly
relevant and probative evidence also establishatsthie Applicants, joined by hundreds of
thousands of other victims, were forced from tih@mes, out of their own country and into a
foreign Staté’ Criminal responsibility for the infringement ofathdistinct set of rights cannot
be recognized, unless the distinguishing featurdegfortation - the displacement to another

State - is recognized as an essential elemeneajftence.

43.  Society has long been afflicted by transnationaher Legislators have responded to it

by enacting prohibitions that specifically reflélcé transnational character of those crimes. In

% United NationsVienna Convention on the Law of Treatisigned on 23 May 1969 and entered into force on
27 January 1980) 1155 UNTS 331, articles 31 anaig®] inOTP Requesipara. 21.

S oTP Requestpara. 16giting: Staké Appeal Judgmenpara. 278,ee alsoparas 288-302, 317 (discussing the
distinction between deportation and forcible transind dismissing the sole decision taking the sip@oiew
that no cross-border transfer is required for digpian); Prli¢ et al. Trial Judgmentpara. 47Krajisnik Appeal
Judgmentpara. 304contra, Prosecutor v. Nikalj Case No. IT-94-2-R61Review of Indictment Pursuant to
Rule 61 of the Rules of Procedure and Evide2@:October 1995 Nikoli¢ Rule 61 Decision’), para. 2%ee
further, Prosecutor v. Simliet al, Case No. IT-95-9-TJudgment 17 October 2003 §imi et al. Trial
Judgment’), paras 122-12Brosecutor v. KrnojelacCase No. IT-97-25-TJudgment 15 March 2002, paras.
474-476 (also rejecting the approach of Milkoli¢ Rule 61 Decision).

% Seeparas 12-33.

%7 See for exampldSGC, Situation Report: Rohingya Refugee Cri26 March 2018, p. 1Statement by Mr.
Marzuki Darusmanl2 March 2018.
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many jurisdictions, the criminalization of kidnapgi® child abductior?® drug trafficking®
smuggling of migrant&' and human trafficking all require, as an objective element of the
offending conduct, the crossing of an internatidmadder into another State (whether as an

express requirement or as an inevitable consequdrsteh a requirement).

44.  These laws cannot be faulted for permitting theipreating conduct (e.g., the seizure
of a hostage or the selling of drugs) within thenfoees of national borders. It is also
prohibited. However, the transnational charactetheke offences recognises the aggravated
conduct and harm caused by perpetrating that caridua trans-border context, or with a

trans-border objective or result.

45.  Equally, there can be no suggestion that the meai@en from a State (rather than
into another state) is sufficient to fulfil the regements of deportation. Neither the
phraseology employed by the Elements of Crimespldcement “to another State”- nor that
of the ICTY- “enforced displacement acrossle jure State border” - permits this strained
construction. On their ordinary meanings, both negtransfer from one State to another. In
any event, such an interpretation would fail toeddghe additional and distinct harm that

deportation is specifically enacted to address.

46. As the Prosecution correctly argue, and as bornebguhe facts underpinning the
Request? the recognition of the “different values protecteg the two crimes [of forcible
transfer and deportation]” is critic&l. The legally protected interests engaged on thes fac
concern “the right of individuals to live in the rgaular State in which they are lawfully

present - which means living within a particulaitaete, society, language, set of values and

% |n Canadaarticle 279 of theCriminal Code (R.S.C., 1985, c. C-4@quires that the victim “be unlawfully
sent or transported out of Canada against the psraall”.

% |n the United Kingdom, the offence of child abdant contrary to section 1 of thghild Abduction Act 1984,
Chapter 37makes it an offence to “take[...] or send [...a] chddt of the United Kingdom without the
appropriate consent.”

In Canada, section 6 of ti#ntrolled Drugs and Substances Act (S.C. 1996) states that “no person shall
import into Canada or export from Canada a substaraduded in Schedule I, II, IIl, IV, V or VI". Ithe United
States, Title 21. Food and Drugs prohibits the impamd export of controlled substanced; U.S.C. 952 -
Importation of Controlled Substancéfi]t shall be unlawful to import into the custarierritory of the United
States from any place outside thereof...any contoebstance...any narcotic drug..21 U.S.C. 953 -
Exportation of Controlled Substancéf]t shall be unlawful to export from the UniteStates any narcotic drug
in schedule I, 11, IIl, or IV...".

L UNGA, Protocol against the Smuggling of Migrants by LaBda and Air, Supplementing the United Nations
Convention against Transnational Organized Crjatopted on 15 November 2000 and entered inte fonc28
January 2004) 2241 UNTS 507, article 3 and 6. Aatkdefines smuggling of migrants as “the procweein
order to obtain, directly or indirectly, a financ@ other material benefit, of the illegal entrfyaoperson into a
State Party of which the person is not a natiomad permanent resident.” Article 6 provides thathe&tate
Party shall adopt legislation and other measurestablish the smuggling of migrants as a crimafiEnce.

2 In the United Kingdom, th&lodern Slavery Act 2015, Chapter Biakes it an offence for a person to arrange
or facilitate the travel of another person (“V")ttvia view to V being exploited. It defines “traveds “... (a)
arriving in, or entering, any country, (b) depagtfinom any country, (c) travelling within any coont

3 Seeparas 12-33.

" OTP Requesipara. 17.
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legal protections” and being “forced to live in@dign State, subjected to foreign laws and
authorities, and with no role in the political d@on-making process. They will not only be
deprived of a home and immediate community but béliforced to become refugees, with all

the consequences that such status entails”.

i. The Court’s jurisdiction engages when part of the tonduct in question” is

perpetrated on the territory of a State Party.

47.  Article 12(2)(a) grants the Court territorial jutistion to prosecute article 5 crimes. It

provides that:

[...] the Court may exercise jurisdiction if one oora of the following States are Parties to
this Statute or have accepted the jurisdictiornef@ourt in accordance with paragraph 3:

The State on the territory of which the conduafjirestion occurred [...].

48.  Accordingly, the Court may exercise jurisdiction e the “conduct in question”

occurred within the territory of one of the Stateties to the Rome Statute.

49.  As the Prosecution rightly observe, the notion th&tate may exercise its jurisdiction
in circumstances where only part of the criminaiawrct in question occurs on its territory, is
not controversial. Principles of objective and swhiye territoriality are well established
expressions of this concept. Indeed, the abilitprimsecute inherently trans-national crimes,
relies on the concept. As discussed above, thesecrames that are incapable of being
perpetrated completely on the territory of a sin§kate. Therefore, for a State to claim
jurisdiction to prosecute transnational crimes itsinbe able to do so where only part of the
criminal conduct in question is perpetrated ontetsitory. This is true of deportation. The
process of enacting the offence of deportation iwithe Rome Statute itself evidences an
intention on the part of the drafters that the gpfes of objective/subjective territoriality
apply and be read into article 12(2)(a).

50. The Request comprehensively sets out the ratiodate and the principles
underpinning objective territoriality, as part betprinciples and rules of international 1&w.
For the reasons given, it is submitted that artk?¢€2)(a) must be read as being consistent

with this principle of international law.

51. As demonstrated above, the crime of deportatiorolires the displacement of a
population “to another State”. The arrival of thietvns in a second State is an essential

element of deportation, distinguishing it from fibte transfer. Therefore, part of the “conduct

S OTP Requesipara. 17.
" OTP Requesiparas 31-42.

No. ICC- RoC46(3)-01/18. 16/44 30 May 2018



|CC-R0oC46(3)-01/18-9 31-05-2018 17/44 NM PT

in question” is perpetrated on a State other thanState of origin. On the facts of this case,
the State of origin is Myanmar and the State ofidagon is Bangladesh. Since Bangladesh is
a State Party, the Court has jurisdiction purst@atticle 12(2)(a).

il. “Conduct in question” cannot be distinguished from “circumstance” and the
relevant conduct encompassed by deportation includethe crossing of an international

boundary

52. In the General Introduction to the Elements of @simt is stated that:

The elements of crimes are generally structurextaordance with the following principles:

(@) As the elements of crimes focus on the condaohsequences and circumstances
associated with each crime, they are generallgdigt that order;

(b) When required, a particular mental elementlis¢ed after the affected conduct,
consequence or circumstance;

[...]
53. It may be that, read in isolation, it is possilwecbnstrue this paragraph as seeking to
distinguish between “conduct”, “consequences” aaiicumstances” with the consequence
that for the purposes of deportation the transfeh® population “to another State” should be

considered a mere “consequence” rather than theres‘conduct”.

54. It is submitted that, understood in context, sucleoastruction would be overly
formalistic and, does not stand up to scrutiny. Twoart has already cautioned against an
overly formalistic reading of the terms of Statuteding that certain provisions in the Statute
“are written in very general or ambiguous terms #rat it is not possible to clearly answer
the question, by simply reading them, in the FremicEnglish version, and referring to their

ordinary meaning”

55.  Moreover, this approach would fail to appreciatat tthe Rome Statute employs the

word “conduct” in a variety of different contexteat suggest different meanin@sAny

" pProsecutor v. Katanga & ChuiCC-01/04-01/07Reasons for the Oral Decision on the Motion of &majing
the Admissibility of the Case (Article 19 of theaite),16 June 2009, para. 36.

8 For example there are references to conduct “underlying”iener which would not necessarily imply both
the essential acts and consequences underpinnargna, as well as to conduct “constituting” whidh,is
submitted, would impliedly incorporate both actsl asonsequencesSee for exampleRome Statute, article
20(1): “no person shall be tried before the Couthwespect taonduct which formed the basis of crinfes
which the person has been convicted or acquittedicle 22(1): “[a] person shall not be criminatlgsponsible
under this Statute unless the conduct in questimmstitutes at the time it takes place, a crime within the
jurisdiction of the Court”; article 24(1): “[n]Jo peon shall be criminally responsible under thisti8éa for
conduct prior to the entry into force of the Statuarticle 31(1)(b) and (d): “conducbnstitutinga crime” and
“conduct which is alleged to constitute a crimeSpectively; article 78(2) refers to “conduanderlying the
crimé’; article 90: “conduct whictiorms the basis of the crithand “conduct other than that which constitutes
the crime”; and article 101: “the conduct or coun§eonductwhich forms the basis of the crimfes which that
person has been surrendered.”
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attempt to transpose a meaning into article 12)2j(@rely on the basis of its usage in the

General Introduction to the Elements of Crimes, trmesessarily be flawed.

56. As may be seen, first, the purpose of paragraphtfieoGeneral Introduction to the

Elements of Crimes is to set out the general omdevhich the elements will be described.
Conduct is generally the first element. In the eghtof deportation, the requirement that a
population is removed “to another State” is corgdimvithin the first element consistent with

movement equating to “conduct”.

57.  Second, distinguishing between essential elemeasdsrithing consequences and those
describing conduct would, it is submitted, produgational and unintended results. For
example, combatants discharging munitions in thateey of a non-State Party with the

intention and effect of assaulting a civilian paidn across the border in the territory of
State Party would escape prosecution and the \8abihrthe assault, concomitantly, would be
denied the value of the Court’s jurisdiction. Tivsuld frustrate the intention of State Parties
who sign the Rome Statute, in part, to seek thertGoprotective mantle in exchange for a
delegation of their criminal authority in favour tife Court’s jurisdiction. The cross-border
shooting to which the Prosecution make referen@nigloquent illustration of the arbitrary

consequence of such a construction.

58. Finally, years after the Rome Conference, the Std#arties still understood the
problematic consequences of equating conduct solily the acts and omissions of the
perpetrator, excluding their consequences. In tgoR of the Special Working Group on the
Crime of Aggression of 2008, the States Partiesudised the nature of the crime of
aggression in relation to the territorial juris@bet of the Court under article 12(2)(a) and
specifically the need to prosecute the crime ofr@ggjon not only where the criminal acts of
aggression were carried out, but on the territorywiich the consequences of those acts were

realised. It concluded that:

Given that the conduct of a leader responsiblettier crime of aggression would typically
occur on the territory of the aggressor State,qinestion was raised whether the crime could
also be considered to be committed where its caresegs were felt, namely on the territory
of the victim State. The answer to that questioth ingportant consequences for the application
of article 12, paragraph 2 (a), which linked theu@'s jurisdiction to “the State on the territory
of which the conduct in question occurred”. Broaghmort was expressed for the view that
concurrent jurisdiction arises where the perpetratts in one State and the consequences are
felt in another, while some delegations requiredentone to consider the issue. While, some
delegations expressed the possible need for dlagiflanguage, possibly in the elements of
crime, several stated that the Rome Statute wéisisuatly clear and “over-legislating” should
be avoidedThe reference to “conduct” in article 12 encompassdso the consequences of

P OTP Requesiparas 13, 27.
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the conductThe decision of the Permanent Court of Internaiiqlustice in thd.otus case
supported thigeasoning. Furthermore, the drafters of articlént@nded for it to be consistent
with article 30, which referred to conduct, consaaees and circumstances. Some delegations
guestioned the need to address this issue withecesfp the crime of aggression and
emphasized that the issue could also arise in @bionewith other crimes. It was argued that
for all crimes under the Rome Statute, territgigisdiction extended to the territory where the
impact of the act was experienced. War crimes,ef@mple, could also give rise to cross-
border scenarios, such as in the case of the sigooficivilians from across a State border.
Introducing a specific provision on territorialiyith respect to aggression would bear the risk
that ana contrarioreasoning would be applied to other crirfies.

[l. THE COURT HAS JURISDICTION BASED ON CONTINUITY

59. Although the Applicants endorse the ProsecutioniBngssions that the Court has
jurisdiction over the crime of deportation, pursutnthe principle of objective territoriality,
it is submitted that on the facts this positiolaets an unnecessarily and unjustifiably narrow

view of the Court’s jurisdiction.
60. In summary, it is submitted that:

i.  Not only is the crime of deportation consummated@angladesh, it continues to be

perpetrated for as long as the Rohingya are preddntm returning to Myanmar;

ii. Persecution and apartheid, as crimes against htynaare continuing in nature,
because as a matter of law they involve a coursemduct, part of which continues to

be perpetrated in Bangladesh; and

iii.  Genocide, contrary to article 6(c), consisting bé fctus reusof “deliberately
inflicting on the group conditions of life calcudat to bring about its physical
destruction in whole or in part”, includes a couoseonduct as an essential element
and is therefore a continuing crime. It was inijigberpetrated on the territory of

Myanmar and continues into Bangladesh.

61. As such the Court’s territorial jurisdiction is exgged because conduct underpinning

article 5 crimes continues to be perpetrated ineh&ory of Bangladesh.
A. Continuing crimes

62. The forensic need to consider the continuing charasf international crimes is likely
to feature most prominently where, as in this casevolves an examination of whether
crimes continued beyond the most obvious tempar&ritorial criminal jurisdiction of the

relevant international criminal jurisdiction. Accimgly, the concept of continuing liability

8 Seventh Session of the Assembly of State Pari¢iset Rome Statut®eport of the Special Working Group
on the Crime of Aggressiomnnex lll, ICC-ASP/7/20 (14-22 November 200B)e Hague, Netherlandgara.
28 [emphasis added].
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for international crimes has not been examinecetaitiat the international criminal tribunals
to date. This was an issue that was not requiredbetoconclusively determined at the

international criminal courts that pre-dated th€IC

63.  Accordingly, the question of whether deportatioarsecution, apartheid or genocide,
pursuant article 6(c), are continuing crimes hasyet been the subject of (detailed) judicial

consideration. The concept is, nevertheless, wstdlbdished in international law.

a. General Principles

64. The International Law Commission’s Draft Articlesy dState Responsibility for
Internationally Wrongful Acts (“Draft Articles”) mvide a useful indication of the distinction
that may be drawn between continuing crimes andettibat are instantaneous. A breach of
an international obligation by a wrongful act ofSgate can be (i) instantaneous, meaning
resolved immediately or (ii) continuing, meaninguting in a continuing illegal situatici.
Instantaneous crimes are completed by a single dis@eet act that transpires in a single,

immediate period of time (such as arson or murdether than a series of aéfs.

65. An instantaneous crime may take time to preparetawd lasting effects, but it is
committed in an instance and its physical elemebtsiot persist in tim& The process of
commission, that is, the completion of all the digfg components or elements of the crime,
is finalised in that single defined momé&htThe harm that the discreet act causes occurs at

that moment and does not continue beyond it, ehignéffects persist in tim&.

66. On the other hand, a continuing wrongful act islgrged in timé® For an act to
possess that character, it must be continuing geree and not merely in terms of its
effects®’ Continuing acts of States involve the perpetuatiban illegal situation, such as the

maintenance in force of legislation that constgugecontinuing interference with the right of

81 J Crawford,State Responsibility: The General Pg@ambridge University Press, 2013) p. 24@p also
International Law Commission (‘ICL’), Draft Articceon Responsibility of States for Internationallydigful
Acts, as contained in ICIReport of the International Law Commission on thark\bf its 52 SessionUN Doc.
A/56/10, 26 November 2001 (‘Draft Articles on St&esponsibility’), articles 14(1), 14(2), 14(3),.15

82 J Boles, ‘Easing the Tension Between Statutesimftations and the Continuing Offense Doctrine’ 12D 7
Nw. J. L. & Soc. Pol'y 219 (‘Boles 2012’), pp. 2228. See alsdB Garner (ed.)Black’s Law Dictionary 9th
Ed. (Eagan: West Publishing Corp., 2009), p. 428.

8 A Nissel, ‘Continuing Crimes in the Rome Stat@004) 25 Mich. J. Int'l L. 653 (‘Nissel 2004'),651.

8 SeeDue Process Law FoundatiorDitest of Latin American Jurisprudence on Intermaai Crimes’
(Washington DC, 2010) (‘Due Process Law Founda6d0’), p. 46;citing Chile, Case of Miguel Angel
Sandoval, (Juan Miguel Contreras Sepulveda, et-dapl no 517-04, Corte Suprema, Sala Penal, 1 ENber
2004, para. 36.

% Boles 2012, pp. 227-228.

8 J Salmon, ‘Duration of a Breaghn J Crawford et al. (edsThe Law of International Responsibilig@xford
University Press, 2010) (‘Salmon 2010"), pp. 38363

87 A Zimmermann, ‘Palestine and the Internationah@nial Court Quo Vadis? Reach and Limits of Declarat
under Article 12(3)’ (2013) 11 Jrnl. Int'l Crim. Su303, p. 323.
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an individual to respect for his private Iffethe illegal detention of a foreign offici&l,an
illegitimate occupation of part of the territory ahother State, the maintenance of armed
contingents on the territory of another State withidls consent and the maintenance of

colonial domination by force or the illegal blockadf foreign coasts and porfs.

67.  Therefore, continuing crimes entail an on-goingreseuof conduct that causes harm
that lasts as long as the harm persts&hey are premised on the continuing operatiorhef t

cause or influence exerted by the precipitatingdeat® In turn, the continuing cause or
influence, entails the emergence of an unlawfulestd affairs, which is then maintained by
the subsequent conduct of the perpetratofheactus reusf the crime continues as long as
this unlawful state of affairs persidtsnd once the perpetrator ceases the proscribegecofi

conduct (act or omissiof).

68. In this sense, a continuing offence is also distisigable from “an offence that
continues in a factual sense, as [is the case]evbelefendant engages in a course of conduct

comprised of repeated criminal violations, suchrexsurring sales of narcotics or a string of

88 ECHR,Dudgeon v. the United Kingdompplication No. 7525/7622 October 19871para. 41.

8 |nternational Court of Justice ('ICJ)Case Concerning USA Diplomatic and Consular Stafféehran (USA
v. Iran), (Judgment) 24 May 1980, ICJ Rep 1980, p. 3,9@6a 77, 78.

% Salmon 2010, pp. 383, 386.

%1 Boles 2012, p. 22&iting Judge O’Scannlain’s definition of a continuing oite inUnited States v Morales
11 F 3d at 921 (dCir. 1993) (O'Scannlain, J., dissenting).

92 prosecutor v. Nahimana et alCase No. ICTR-99-52-/artly Dissenting Opinion of Judge Shahabuddeen in
Judgment28 November 2007, para 26ee alsoE Peled, ‘Rethinking the Continuing Violation Dooe: The
Application of Statutes of Limitations to ContingifTort Claims’ (2015) 41 Ohio Northern Universitya
Review 343 (‘Peled 2015’), p. 36@jting Del. State Coll. v. Ricks449 U.S. 250, 258 (1980Fee also,
Permanent Court of International Justi®dosphates in Morocco (ltaly v Franc&udgment) 14 June 1938,
1938 PCIJ Rep Series A/B No 74, p 26.

% SeeA Di Amato, Criminal Law in Italy,2" ed. (Kluwer Law International, 2011) p. 78; Nis&604, p. 654.
See alsoPue Process Law Foundation 2030 47-8,citing Venezuela, Review motion (Case Marco Antonio
Monasterios Pérez) (Casimiro José Yafez)- Sentehdidl, Expediente 06-1656, MP. Carmen Zuleta de
Merchan, Tribunal Supremo de Justicia, 10 August72@ara IV.1 (referring to an “antijuridicial sition”);
Mexico, Appeal motion (recurso de apelacién exdawria) (Case Jesls Piedra Ibarra) (Luis de laeBar
Moreno, et al.) — Recurso de apelacion extraor@dirtd?003, MP.Juventino V. Castro y Castro, Supr&oarte

de Justicia de la Nacion, 5 November 2003.

% SeeW SchabasThe International Criminal Court: A Commentary dmetRome Statut&”d ed., Oxford
University Press 2016) (‘Schabas 2016’), p. 557.

% Boles 2012, p. 22%iting United States v. McGoff, 831 F.3d 1071, 1079 (DOB. 1987); United States v.
Motz, 652 F. Supp. 2d 284, 293 (E.D.N.Y. 2008ge alsoDue Process Law Foundation 20) 47,citing
Venezuela, Review motion (Case Marco Antonio Moerdgs Pérez) (Casimiro José Yafiez)- Sentencia 1474,
Expediente 06-1656, MP. Carmen Zuleta de Merchébuial Supremo de Justicia, 10 August 2007, pdra. |
See alsoCase 002/01, Case No. 002/19/09-2007-ECCC/®eals Judgmen23 November 2006, paras 215,
216 holding that: “[t]he temporal extent of [actsnstituting a JCE] starts with the initial contrilan to the
common purpose as an expression of the sharednalinmtent and ends with either cessation of amhér
criminal activity by the enterprise or, as far adividuals contributing to the implementation a@ecerned,
withdrawal from the enterprise, the latter requjragessation of any further contribution as welahandonment
of the shared criminal intent.” ECCC also held:e“ttrime of conspiracy is considered to be complatdoon
as the agreement between the conspirators hasnieda it continues as long as its design is besmged out.

In American criminal law, in respect of conspiragyhich is considered to be a continuing crime,usést of
limitation will start tolling only once the crimihagreement has been completed, abandoned orthédast
overt act in furtherance of the agreement has beaeied out, irrespective of when the participamoking the
statute of limitations last contributed to it".
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separate robberie$® In contrast, for a crime to be continuing in mefuthe legal interest
which is protected must be susceptible to harm avprolonged period, the harm that the
relevant prohibition was designed to prevent caminto be inflicte® and the harm caused

to the victim(s) accumulates as long as the criomgicues’

b. Continuing Crimes in International Criminal Law

69. In determining challenges, based in an alleged laickemporal jurisdiction, the
Appeals Chamber of the International Criminal Tribu for Rwanda (ICTR’) in the
Nahimana et alcase adopted the following definition: a crime@sidered continuing if it
“continues after an initial illegal act has beem&ummated; a crime that involves ongoing
elements [...] (such as driving a stolen vehicle} t@ntinues over an extended perid®”

The Applicants respectfully endorse that definition

70. Chambers of the ICTY, ICTR and ECCC have founddhme of conspiracy to be
continuing*®* In so doing, the ICTY Trial Chamber in tR®povi: case placed reliance on the

following passage from an American case:

It is true that the unlawful agreement satisfies trefinition of the crime, but it does not
exhaust it. It also is true, of course, that theer@ntinuance of the result of a crime does not
continue the crime. [...] But when the plot contengdabringing to pass a continuous result
that will not continue without the continuous cog®n of the conspirators to keep it up, and
there is such continuous cooperation, it is a peiee of natural thought and of natural

% Boles 2012, p. 228&iting United States v. Rivlin, No. 07-Cr-524, 2007 U.9stDLEXIS 89323, at 6-7
(S.D.N.Y. Dec. 5, 2007); United States v. Yash&® F.3d 873, page 875 (7th Cir. 1999); United State
Reitmeyer, 356 F.3d 1313, 1321 (10th Cir. 20@®He also, Situation in the Republic of Céte d'lgolCC-
02/11-15-CorrCorrigendum to “Judge Fernandez de Gurmendi's s¢pand partially dissenting opinion to the
Decision Pursuant to Article 15 of the Rome Statutehe Authorisation of an Investigation into Bituation in
the Republic of Cote d'lvoirg”™5 October 2011 Situation in Republic of Cote d’lvoit€orrigendum to “Judge
Fernandez de Gurmendi’s separate and partiallgulisg) opinion to the Decision Pursuant to Artitk of the
Rome Statute’), paras 68, 69.

%’SeeDue Process Law Foundation 2030 46,citing Chile, Case of Miguel Angel Sandoval, (Juan Miguel
Contreras Sepulveda, et al.) — Rol no 517-04, CRufgrema, Sala Penal, 17 November 2004, para. 36.

% Boles 2012, p.22%iting United States v. Yashar, 166 F.3d 873, p. 875 (Ath 1999); Toussie v United
States, 397 U.S. 112 (1970), p. 1%2e alsoPDue Process Law Foundation 2030 46,citing Chile, Case of
Miguel Angel Sandoval, (Juan Miguel Contreras Septif, et al.) — Rol no 517-04, Corte Suprema, Batzal,
17 November 2004, para. 36.

% K Graham, ‘The Continuing Violations Doctring2007-2008) 43 Gonz. L. Rev. 271 (‘Graham 2000&))

p. 286:citing Kuhnle Bros., Inc v. County of Geauga, 103 F.3d, 51622 (§ Cir. 1997).See alsoDue Process
Law Foundation 2010p. 48; Mexico, Appeal motion (recurso de ap@aaextraordinaria) (Case Jesls Piedra
Ibarra) (Luis de la Barreda Moreno, et al.) — Reoude apelacion extraordinaria 1/2003, MP.Juventino
Castro y Castro, Suprema Courte de Justicia deatadN, 5 November 200%ee furtherPeled 2015, pp. 348-
349.

190 prosecutor v. Nahimana et alGase No. ICTR-99-52-Aludgment28 November 2007, para. 72dting B
Garner (ed.)Black’s Law Dictionary 8thEd. (Saint Paul, Minnesota: West Publishing CoQ)2p. 399.

101 prgsecutor v. Nahimana et.alCase No. ICTR-99-52-TJudgment and Sentencd December 2003, paras
1017, 1044: the ICTR Trial Chamber and qualifiechsgmracy as a continuing crime. This finding wag no
considered on appeal. Similarly, the Extraordin@hambers in the Courts of Cambodia (‘ECCC’) quedifi
conspiracy to be continuing in nature: Case 0020&ke No. 002/19/09-2007-ECCC/Speals Judgmen3
November 2006, paras 215-216. The ICTY also qealiftonspiracy as a continuing crinfétosecutor v.
Popovi et al.,Case NolT-05-88-T,Judgment: Volume, 110 June 2010 Popovi Trial Judgment’), para. 876.
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language to call such continuous cooperation antétegraphic series of distinct conspiracies,
rather than to call it a single of&.

71. The four crimes under consideration, both as aenaft law and on the facts of the

case, fit squarely within that description.

72. The SCSL have attributed a continuing nature tadalewing offences: enslavement,

sexual slavery, use of child soldiers and forcecrimge’®®

73. At the ICC, both the Pre-Trial Chamber and the [T@hamber in thd.ubangacase
found the crime of conscription and enlistment bfldren under the age of 1% to be
continuing in nature, without providing a clear idéfon to the ternt®® Additionally, in a
dissenting opinion appended to a decision taketmenSituation in Cote d’lvoire, Judge de
Gurmendi relied upon thélahimana definition and identified the crimes of enforced
disappearance of persons, enslavement, imprisonmeather severe deprivation of physical
liberty, sexual slavery, enforced prostitution, gg&ution and apartheid as continuing
crimes!®

74. The Trial Chamber in thd.ubanga case held that “the crime of enlisting and
conscripting continues to be committed as lonchaschildren remain in the armed groups or
forces and consequently ceases to be committed thiesa children leave the groups or reach
age fifteen.*%’

75. As academics have also observed:

Although the initial act of recruitment will contte a discrete event, arguably the essence of
the prohibition is not merely the original momefitconscription or enlistment, but rather the
child’s continuing membership in the armed groupf@ce... In line with the reasoning in
Lubanga,because the act of underage membership occurs degryhat the child remains

192 popovit Trial Judgmentpara. 876¢iting United States v. Kisse?18 U.S. 601, 607 (1910), per Holmes J.
[citations omitted].

193 The Special Court for Sierra Leone (‘SCSL’) fouthe crimes of enslavement, sexual slavery and fise o
child soldiers to be continuous in natusseProsecutor v. Brima et al.SCSL-04-16-T Judgment 20 June
2007, paras 39, 182Brosecutor v. Sesay et a6CSL-04-15-TJudgment2 March 2009, para. 427, referring to
“continuous crimes pleaded in counts 6 to 9” iratieh to crimes of sexual slavery, forced marriadesced
labour constituting enslavement (paras 1380-1484),to forced marriage (para. 1410, fn 2621).

194 seeRome Statutearticles 8(2)(b)(xxvi) and 8(2)(e)(vii).

105 prgsecutor V. LubangalCC-01/04-01/06,Decision on the Confirmation of Charge29 January 2007
(‘LubangaDecision on the Confirmation of Charges’), para8;2Rrosecutor v LubangalCC-01/04-01/06,
Judgment pursuant to Article 74 of the Statd# March 2012 (CubangaTrial Judgment'’), para. 618.

196 Sijtuation in Republic of Céte d'lvoir€orrigendum to “Judge Fernandez de Gurmendi's sépaand
partially dissenting opinion to the Decision Purdi@ Article 15 of the Rome Statugaras 68-69.

197 LubangaDecision on the Confirmation of Chargguara. 248. The Pre-Trial Chamber’s interpretatias
confirmed verbatim by the Trial Chamber in theltjiailgment:seeLubangaTrial Judgmentpara. 618.
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enlisted or conscripted, it may be said to commemztbe completed on each successive day

it continues to occu 98

C. Draft Articles on State Responsibility for Interivaally Wrongful Acts

76. The Request raises questions concerning the Cojutisdiction to investigate
conduct that amounts to an ongoing system of opfmesfor which the evidence suggests a
State is responsible, in circumstances where tinelwt underpinning the system is taking
place, at least in part, on territory within the u@ts jurisdiction. It is submitted that
jurisdiction to investigate whether crimes have woed must entail consideration of the
conduct as a whole. Accordingly, the assessment encompass the totality of the conduct,
namely the (potentially) instantaneous elementhef dcts of the perpetrator and the State-
sponsored and systematic nature of the harm timatcg#e, apartheid and persecution seek to
address.

77.  Principles governing State responsibility cleadyablish that genocide, apartheid and
persecution are ‘composite’ crimes that createiooats liability. All three offences share in
common a tiered description of the prohibited catdoonsisting both of a system of abuse
and the individual acts of the perpetrators thatrioute to those systems. The Draft Articles
suggest that genocide, persecution and apartheidllacontinuing crimes. State responsibility
for composite crimes “extends over the entire gestarting with the first of the actions or
omissions of the series and lasts for as long esetlactions or omissions are repeated and

remain not in conformity with the international igfaition”.**°

78. The commentary to the Draft Articles expressly e “genocide, apartheid or
crimes against humanity, systematic acts of radiEdrimination” as examples of composite
crimes attracting continuing liability. For examplee Draft Articles observe that “[g]enocide
is not committed until there has been an accunmradf acts of killing, causing harm etc.,
committed with the relevant intent [...] Once thateghold is crossed, the time of

commission extends over the whole period duringctviainy of the acts was committe'd®.

%8 R Rastan and M Badar, 'Article 11: Jurisdictiorti®@ Temporis', in O Triffterer and K Ambos (ed3he
Rome Statute of the International Criminal CourtCammentary3rd Ed. (Minchen/Oxford/Baden Baden: C.H.
Beck/Hart/Nomos, 2016) (‘Triffterer 2016’), p. 66&n 24.

199 Draft Articles on State Responsibility, article(2p

10| .c, Commentary on the Draft Articles on ResponsibitifyStates for Internationally Wrongful At C
Report A/56/10, 2001 (‘Commentary on the Draft &lgs on State Responsibility’), commentary on &tid,
para. 3
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79. Furthermore, the Draft Articles envisage no conftietween this notion of collective
responsibility and principles of individual crimin@sponsibility, finding that “any individual

responsible for any of [those acts] with the refevatent will have committed genocid&™

80. In conclusion, continuing crimes are characterisg@ continuation of thactus reus
through the maintenance of an unlawful state dieffwherein the harm caused to the victim

accumulates over time, and is contingent upon thefthe perpetratot*?

B. Continuing crimes relevant to the current submissias
i. Deportation under article 7(1)(d)

81. Deportation must be assessed as a continuous ckMmdst the crossing of an
international border is a discrete and instantas@mti of consummation, the aggravated harm
that deportation prohibits, namely the removal imother State, persists until the victims are

permitted to return.
82.  The jurisdictional analysis of the deportationtod Rohingya can be summarised as:

i.  Coercive acts that initially drove the Rohingyanfréheir homes were committed in

Myanmar;

ii.  The crime of deportation was consummated in thetaey of Bangladesh, upon the

crossing of an international border (objectiveiteriality);

iii.  Additionally, as will be demonstrated below, liafyilcontinues until the Rohingya are

permitted to return to Myanmar.

83.  According to the Elements of Crimes, thetus reusof the crime of deportation is met

when:

1. The perpetrator deported or forcibly transferredthout grounds permitted under
international law, one or more persons to anothateSor location, by expulsion or other

coercive actd™®
84.  Article 7(2)(d) states in terms that deportationyrba set in train by the commission

of “coercive acts” which cause the forced displagetmof a population. The crime of
deportation commences with the commission of tleete but is not consummated until the

11 Commentary on the Draft Articles on State Respalityiocommentary on article 15, para. 3.

112 Graham 2007-2008, p. 286iting Kuhnle Bros., Inc v. County of Geauga, 103 F.3d,516522 (& Cir.
1997). Due Process Law Foundation 20Q1f. 48, citing Mexico, Appeal motion (recurso de apelacion
extraordinaria) (Case JesuUs Piedra l|barra) (LuisladBBarreda Moreno, et al.) — Recurso de apelacion
extraordinaria 1/2003, MP.Juventino V. Castro yt@asSuprema Courte de Justicia de la Nacion, SelNtber
2003.

113 Elements of Crimes, Article 7(1)(d), Crime agaihsimanity of deportation or forcible transfer, et 1.
See alsoPrli¢ et al. Trial Judgmentpara. 47KrajisSnik Appeal Judgmenpara. 304.
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crossing of an international border, a further e8ak element. Responsibility for those
coercive acts must be continuing, as a mattervef ta enable it to continue until the point at
which it is consummated by the crossing of therimagonal border. Put another way, for
deportation to be properly made out, the coercote must be the cause of the international
border crossing rather than, for example, the mistifree will. It would be illogical to
prosecute deportation, given its inherently tratienal character, where evidence suggests
that perpetrators created conditions that coergaapalation to leave their homes, but which
did not force them to leave the country. In suahwnstances forcible transfer would be the

most appropriate and proximate charge.

85. It follows that responsibility for the coercive aatnderpinning deportation must have
a continuing character to encompass the essetrgaisnational character of the offence.
However, the injurious effects of those coercivesand their legal significance do not end
there: whilst the crossing of the internationaldssrconsummates deportation, “it does not
exhaust it"™** Indeed in circumstances where those coercive motsonly cause the

international border crossing but also continuprvent a return to the territory on which the
victims were lawfully present, there would appeabé ample rational basis for considering
the liability for those crimes as continuing thrbogt that period, in a manner commensurate

with the will of the perpetrator and the ongoingrha

86.  Just as with the offence of the conscription ofctholdiers, a continuing crime, where
the harm caused by the conscription of child soddifbes not end upon completion of the act
of conscription but continues at least until thetim is permitted to return to his or her
ordinary life!*® deportation harm may also continue. The respditgiior the deportation
starts with the conduct of the perpetrators thatonees any genuine choice that the victim has
in their displacement. Such conduct that forcesvibeém to depart from his home and from
his country of origin constitutes the precipitatiact that creates an unlawful state of affairs,
that is, the forced removal of the victim from [8tate of lawful residence. Accordingly,
there is a clear and definitive moment in which atégttion is consummated, that is, upon
arrival in the receiving State. However, where toercive acts that forced the victims to
leave the State of origin continue with the objetl purpose of preventing their return, the

crime may be viewed as continuift.

14 popovit Trial Judgmentpara. 872¢iting United States v. Kisse218 U.S. 601, 607 (1910), per Holmes J.
[citations omitted] discussing the continuity oétbffence of criminal conspiracy.

15| ubangaTrial Judgmentpara. 618.

1 5chabas 2016, p. 557.
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87.  The legally protected interest in criminalising dgption is the right of individuals to
live in their communities and homes, in a partic@gate in which they were lawfully present
and within a particular culture, society, languasg, of values and legal protectidh§This
legal right is infringed if the victims are disp&tto another State, so that they are no longer
able to enjoy those right$® It cannot, on any reasoned analysis, be restarébtie victims
are permitted to safely return home. As a reshé,tarm caused to the victims continues to
be inflicted upon them and accumulates over timee Victims often end up living in
significantly worse conditions than they enjoyedobe their enforced displacement across a
State border. Accordingly, thectus reusof the crime of deportation is prolonged througé th
continuing conduct of the perpetrator that mairgéime forced removal of the victims from
their homelands. As long as the victims are preagtfitom returning to their homes, through

acts contingent upon the will of the perpetratiog, ¢rime continues.
. Apartheid under article 7(1)(j)

88.  Apartheid is criminalised under article 7(1)() dfe Statute. It is defined as
“inhumane acts of a character similar to thoserrefeto in paragraph 1, committed in the
context of an institutionalized regime of systematippression and domination by one racial
group over any other racial group or groups andmited with the intention of maintaining

that regime.**°

89. The Elements of Crimes for apartheid &':

1. The perpetrator committed an inhumane act agaimesor more persons.

2. Such act was referred to in article 7, paragrptf the Statute, or was an act of a character
(i.e. nature and gravity) similar to any of thosésa

3. The perpetrator was aware of the factual circantes that established the character of the
act.

4. The conduct was committed in the context of rstitutionalised regime of systematic
oppression and domination by one racial group awgrother racial group or groups.

5. The perpetrator intended to maintain such rediynthat conduct.
90. Although there is yet to be a prosecution undeclart(1)(j) of the Rome Statute,

Judge de Gurmendi has observed that apartheidcisntinuing crime'?* Although these

17 SeeOTP Requestpara. 17Prosecution v. KrnojelacCase No. IT-97-25-AJudgment17 September 2003,
para. 218; UN General Assemblyniversal Declaration of Human Righfadopted 10 December 1948) UN
Doc. A/Res/3/217 A(lll), article 13(2); UN GenerAksembly,International Covenant on Civil and Political
Rights(adopted 16 December 1966, entered into force 28M1976) 999 UNTS 171, article 12.

M8 prli¢ Trial Judgmentpara. 49Simi‘ et al. Trial Judgmentpara. 130Prosecutor v. Stakj Case No. IT-97-
24-T,Judgment31 July 2003 Staki Trial Judgment’), para. 677.

119 Rome Statute, article 7(2)(h).

120 Elements of Crimes, article 7(1)(j), Crime agaimsinanity of apartheid [contextual elements omjtted
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comments werebiter dictain the context of a dissenting opinion, they afelly supported

by an analysis of the offence in context.

91. It has been observed that, along with the Geno€&deavention, the Apartheid
Convention is “one of the main antecedents of € IStatute™* Two years before its
enactment, the ICJ issued its Advisory OpiniontmQontinued Presence of South Africa in
Namibig in which it referred to the “policy of apartheab applied by South Africa in
Namibia” as an “official governmental policy pursuje..]to achieve a complete separation of
races and ethnic groups.® In that case, the policy consisted of the enactroétaws and
decrees that constituted a “violation of the pugsoand principles of the Charter of the

United Nations™?*

92. The ICJ's view that apartheid was synonymous withpalicy (and not an
instantaneous act) was reflected in article Il Apartheid Convention that criminalised
apartheid. It stated that “... ‘the crime of apartheishall include similarpolicies and
practices of racial segregation and discrimination as psactiin southern Africa..** It
made clear that it is the policy that characterieesprohibition and that any relevant inhuman

acts must be committed for the purpose of “maimaginthe policy of apartheiﬂiz.6

93.  Although the Apartheid Convention enumerates speitihumane acts as constituting
the actus reusit appears clear from the wording of articlehat the policy remains a critical
part of the relevant conduct rather than mere otnt€he inhuman acts constitute the
enabling conduct of the policy, even though mang aot themselves criminal unless
committed with the ulterior motive of “establishirgnd maintaining domination”. For
example, the imposition of “any legislative measusnd other measures”, calculated to
prevent the participation of the victim group irettpolitical, social, economic and cultural

127

life of the country*“" plainly encompasses conduct that instrumentalies policy of

apartheid.

121 sjtyation in Republic of Céte d'lvoir€orrigendum to “Judge Fernandez de Gurmendi's sépaand
partially dissenting opinion to the Decision Purgua Article 15 of the Rome Statutgaras 68-69.

122 C Hall, ‘Article 7’, in Triffterer 2016, p. 282, m 144.

123 1CJ, Legal Consequences for States of the ContinuedeRcesof South Africa in Namibia (South West
Africa) Notwithstanding Security Council Resolut@r6 (1970)Advisory Opinion) 21 June 1971, ICJ Reports
1971, p.16 (South AfricaAdvisory Opinion’), para. 129.

124 5outh Africa Advisory Opinigpara. 130.

125 UNGA,_International Convention on the Suppression amigPment of the Crime of Aparthe{ddopted 30
November 1973, entered into force 18 July 1976 10NTS 243 (‘Apartheid Convention’), article Il [grhasis
added)].

126 Apartheid Conventioparticle L.

27 ppartheid Conventioparticle 11(c).
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94.  As one of the “main antecedents” of article 7(1¥f)the Rome Statute, much of the
form and language of the Apartheid Convention ibeédound in the Elements of Crimes that
preserve the essence of the prohibited conductrddugrement to prove “an institutionalized
regime of systematic oppression and domination fy @cial group over any other racial
group”, and that “inhumane acts” be committed anidrided to “maintain” that regime,

mirrors the description in the Apartheid Conventith

95.  Whilst a reading of element 1 and element 4 inaisoh might suggest that apartheid
can be perpetrated through a single instantanéonharhane act” perpetrated in the context of
the “institutionalised regime or systematic oppi@ss such a construction would deny the
central objective of the “inhumane act(s)” whichs alement 5 makes clear, is the
maintenance of the regime. Element 5 ensures hieatontinuingexistence of the apartheid

regime is an essential element and is the defidliragacteristic of the offence.

96. Indeed, apartheid bears all the characteristica abntinuing crime. According to
article | of the Apartheid Convention, the overamghlegally protected interest of the crime
of apartheid is the right to be free of racial segtion and discriminatiofi® Apartheid
requires the institution and maintenance of an wihlh state of affairs, namely the
institutionalised regime of systematic oppressiad domination by one racial group over
another. In this sense, the precipitating actsbéd this unlawful state of affairs can be seen as
the initial establishment of the relevant aparthregime. For instance, the apartheid regime in
South Africa started with the institutionalisatioh separation of races through classification

and miscegenation laws in the late 1948s.

97.  Moreover, this must certainly be correct wheredbprivation of rights is carried out,
maintained and enforced by a crime such as deimﬁ%i‘twhich, as illustrated above, is itself
continuing in nature. When (one of) the act(s) riamng the “institutionalized regime of
systematic oppression and domination by one ragialip over any other racial group or
groups and committed with the intention of mainitagnthat regime**? is deportation, they
must be seen as coterminous and thus the crim@astheid continues for as long as the

deportation continues.

98. The existence and maintenance of an apartheid eegémtails the continuing

infringement of this legally protected interestveell as any other associated rights, until the

128 Apartheid Conventionarticle 1.

129 Apartheid Conventiorarticle I.

130 50uth African Apartheid Litigation, (2009) 617 $upp. 2d 288 (SDNY, 2009), p. 241.

131 SeeElements of Crimes, article 7(1)(h), Crime agamsmnanity of persecution, element 4: deportatiomdei
an “act referred to article 7, paragraph 1”.

132 Rome Statute, article 7(2)(h).
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institutionalised regime of racial oppression andhthation comes to an end. The oppressive
regime is maintained and perpetuated through tteaqerpetrators and is contingent upon
their will. The consequent harm inflicted upon ints accumulates as long as they are
subjected to the measures imposed upon them bwyphgheid regime due to the acts or

omissions of the perpetrators.
iil. Persecution under article 7(1)(h)

99. Persecution is characterized by the deprivatiofuntlamental rights, an inherently
continuing state of affairs. The Statute definess@eution as the “intentional and severe
deprivation of fundamental rights contrary to intional law by reason of the identity of a
group or collectivity”™*® The relevant elements of the crime of persecutioa the

following:*3*

1. The perpetrator severely deprived, contrarynternational law, one or more persons of
fundamental rights.

2. The perpetrator targeted such person or persgn®gason of the identity of a group or
collectivity or targeted the group or collectiviag such.

3. Such targeting was based on political, raciatiomal, ethnic, cultural, religious, gender as
defined in article 7, paragraph 3, of the Statue,other grounds that are universally
recognized as impermissible under international law

4. The conduct was committed in connection with acayreferred to in article 7, paragraph 1,
of the Statute or any crime within the jurisdictioiithe Court.

100. Judge de Gurmendi has observed that persecutmrdstinuing crimé This must
certainly be correct where the deprivation of rigistcarried out “in connection with” a crime
such as deportatidif which, as illustrated above, is itself continuimgnature. Logically,
when the deprivation of rights (the persecutiosytes in whole or part from the commission
of a continuing act (the deportation), then it dols that each are continuing until the

perpetrator ceases to act to further the depontatio

101. In any event, even without the connection to degtimmi, a contextual analysis of the
offence confirms more generally that it is inhelgmontinuing nature. As already argued,
the deprivation of rights is an inherently contingcact that is often systematised at State-

level!®" It continues until the rights in question are oest! or no longer engaged. Whilst it

133 Rome Statute, article 7(2)(g).

134 Elements of Crimes, article 7(1)(h), Crime agamsianity of persecution [contextual elements aditt

135 Sijtuation in Republic of Céte d'lvoir€orrigendum to “Judge Fernandez de Gurmendi's sépaand
partially dissenting opinion to the Decision Purgi@ Article 15 of the Rome Statufgaras 68-69.

136 SeeElements of Crimes, article 7(1)(h), Crime agamsmnanity of persecution, element 4: deportatiomdei
an “act referred to article 7, paragraph 1”.

137 Seeparas 12-33.
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may be possible to envisage an instantaneous @pnvof the right to life in circumstances
where persecution amounts to a single killing @itsh arguably an unlawful killing engages
procedural rights that would continue after thdirkgl was complete), the collective targeting
of demographically defined group& suggests that this is no more than a theoretical
possibility. Persecution envisages a discriminataynpaign that results in a deprivation of

rights that accumulates over time and is effedteduigh the commission of acts.

102. Whilst it is the deprivation of rights that chamtses persecution and describes the
culpable conduct of the perpetratdt,it is also artificial to consider it in isolatidnom the
acts underlying it. Indeed, the practice of the i€sa far in relation to article 7(1)(h) has been
to refer to specific crimes under the Statute as uhderlying acts that have caused the
deprivation of fundamental rights of the victiff§.In sum, persecution recognises the
aggravated harm involved in systematically carryngjacts with a persecutory objective and
the deprivation of fundamental rights that suclystean entails. According to element 4 those
acts will either be crimes in their own right undiee Rome Statute or will be committed
connection witlthose crimes. Labelling those acts as persecutooyporates the deprivation
of rights within and provides a complete descriptad the conduct under consideration and

the resulting criminality.

103. Understood in context it is clear that persecutiam only be understood to be a
continuing crime. Through the commission of undedyacts criminalised under the Statute,
the perpetrator creates an unlawful state of affdirat is the deprivation of the fundamental
rights of the victims. The perpetrator may thenppénate this unlawful state of affairs
through subsequent conduct. The harm inflicted ughenvictims and the infringement of
their legally protected interests under article)@(Lcontinue to be infringed as long as the

perpetrator maintains such unlawful state of affalirough further persecutory conduct.

138 SeeElements of Crimes, article 7(1)(h), Crime agamsnanity of persecution, elements 2 and 3.

13% Rome Statute, article 7(2)(g): “Persecution’ medhe intentional and severe deprivation of fundaaie
rights contrary to international law by reasonte tdentity of the group or collectivity.”

140 See Prosecutor v. Ntagand&C-1/04/-02/06,Decision Pursuant to Article 61(7)(a) and (b) loé tRome
Statute on the Charges of the Prosecutor Against®dtaganda9 June 2014 Ntaganda,Decision on the
Confirmation of Charges’), para.58, where the PrieiTChamber found the deprivation of fundamenigihts to
have taken place in connection with murder, attagkiivilians, rape, pillaging, forcible transfer pbpulation,
attacking protected objects, destroying enemy'p@ry. See also, Prosecutor v. Ruto et &£-01/09-01/11,
Decision on the Confirmation of Charges PursuarArticle 61(7)(a) and (b) of the Rome Statu®8 January
2012, (Ruto et alDecision on the Confirmation of Charges’), para$,2777, where persecution was held to be
committed through acts of murder and deportatiofoarible transfer of population, destruction obperty and
looting; Prosecutor v. Kenyatta et alCC-01/09-02/11Decision on the Confirmation of Charges Pursuant to
Article 61(7)(a) and (b) of the Rome Stai@28 January 2012, Kenyatta et alDecision on the Confirmation of
Charges’), para. 283, where persecution was helsk toommitted through killings, displacement, ragerjous
physical injuries, and acts causing serious mesuifi&ring.
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Accordingly, the continuation of the crime of pemsgon continues until the perpetrator

desists from exercising his/her will to perpetuate deprivation of fundamental rights.

V. Genocide by deliberately inflicting conditions of ife calculated to bring about

physical destruction under article 6(c)

104. Article 6(c) of the Statute prohibits, as an acgehocide, “[d]eliberately inflicting on
[a national, ethnical, racial or religious grouphditions of life calculated to bring about its
physical destruction in whole or in part” when coitted with genocidal intent. The
destruction in question is the material destructbthe relevant group either by physical or
by biological means, not the destruction of theamet, linguistic, religious, cultural or other

identity of a particular group, or its dissolutitih.

105. The legally protected value under the crime of @enson is
“the denial of the right of existence of entire lamrgroups™* The ICTR confirmed that the
crime of genocide exists to “protect certain grodpsm extermination or attempted
extermination.*** Further, it is recognised that the denial of tigltrof existence “results in
great losses to humanity in the form of culturad ather contributions represented by these
human groups*** It is submitted that the denial of the right tdstence of certain groups
inherently encompasses all other fundamental humggts recognised internationally as the
right to existence predetermines the enjoymenheée rights. Considering that the conditions
of life must take place within a “the context ofr@nifest pattern of similar conduct directed
against that group” (element 5), the deprivationtha right to existence of a group tends
towards viewing the crime as continuing nature. &bwer, the infliction of certain conditions
of life calculated to bring about the physical dastion of the group (elements 1 and 4), by

its nature, must be considered as continuous.

106. The elements of genocide under article 6(c) ardaiewing:**°

1. The perpetrator inflicted certain conditiondif& upon one or more persons.
2. Such person or persons belonged to a partinaléonal, ethnical, racial or religious group.

3. The perpetrator intended to destroy, in wholénopart, the national, ethnical, racial or
religious group, as such.

11 1LC, ‘Report of the International Law Commission on therMVof its Forty-eighth SessignUN Doc.
A/51/10, 6 May-26 July 1996, pp. 45-4Brosecutor v. Karadéj Case No. IT-95-5/18-TJudgment24 March
2016, Karadzi Trial Judgmentpara. 547.

12 UN General Assemblyihe Crime of GenociddJN Doc A/96(1), 11 December 1946, p.188.

143 prosecutor v. AkayesiCase No. ICTR-96-4-TJudgment 2 September 1998AkayesuTrial Judgment’),
para. 469.

144 UN General Assemblyihe Crime of GenociddJN Doc A/96(1), 11 December 1946, p.187.

145 Elements of Crimes, article 6(c), Genocide by litately inflicting conditions of life calculated bring
about physical destruction [contextual elementstieaj.
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4. The conditions of life were calculated to bridgout the physical destruction of that group,
in whole or in part.

5. The conduct took place in the context of a nemtifpattern of similar conduct directed
against that group or was conduct that could ieskéfct such destruction.

107. Element 4 clarifies that the term “conditions ofeli may include, but is not
necessarily restricted to, “deliberate deprivatddmesources indispensable for survival, such
as food or medical services, or systematic expuliom homes**® In general, the creation
of circumstances that would lead to a slow deatbh s lack of proper housing, food, water,
clothing, sanitation or shelter or the impositidrescessive work or physical exertion would

constitute genocide under article 6t¢).

108. In other words, the focus is on the destructiothefgroup not by immediately killing

them!*® but by subjecting them to measures such as imgassubsistence diet, withholding
sufficient living accommodation, the reduction skential medical services below minimum
requirements?® sexual and gender-based violeht%as well as the looting and destruction of

property'®! detention, robbery and théf2 committed with the requisite specific intent.

109. In this sense, the acts meeting the threshold tifler6(c) typically relate to the
deliberate withholding or taking away of the basécessities of life over an extended period

of time!®® For instance, in the context of the commissiomerfiocide under article 6(c) at a

146 Elements of Crimes, article 6(c), Genocide by litately inflicting conditions of life calculated bring
about physical destruction, element 4, fn. 4.

147 prosecutor v. Bfanin, Case No. IT-99-36-TJudgment1 September 2004Rtdanin Trial Judgment'), para.
691; The Prosecutor v. Kayishem&ase No. ICTR-95-01-1088udgment 21 May 1999 (KayishemaTrial
Judgment’), paras 115-11Brosecutor v. Tolimir Case No. IT-05-88/2-AJudgment 8 April 2015 (Tolimir
Appeals Judgment’), para. 225taki¢ Trial Judgmentpara. 517;The Prosecutor v. Musem@&ase No. ICTR-
96-13-T,Judgment and Senten@¥ January 2000, para. 13%ayesurrial Judgmentpara. 506.

148 This was interpreted to mean that killings canhet considered as an underlying act under genocide
committed by infliction of conditions of life caltated to bring about physical destructidrolimir Appeals
Judgmentpara. 227.

149 Akayestirial Judgmentparas 505-506; N Robinsofhe Genocide Convention: A Commentégw York:
Institute of Jewish Affairs, World Jewish Congre$860), pp. 63—64; cited with approval by the ll@xde of
Crimes against the Peace and Security of ManKiid Doc. A/51/332 (1996) p. 126. The ICJ assesdeether
the conditions of non-Serb detainees in variouspsanun by the Serbs in Bosnia and Herzegovina ssch
deprivation of adequate food, water, medical c#@, Bosnia and Herzegovina v. Yugoslavia (Serbia and
Montenegro) (Case Concerning Application of the ¥&attion on the Prevention and Punishment of then€ri
of Genocide), Judgme(26 February 2007) I.C.J. Reports 2007, p. Bd¢hia Genociddudgment’), paras 315,
346 , 347, 348, 349, 350, 352.

150 KayishemadTrial Judgmentpara. 116.

151 |CJ, Croatia v. Serbia and Montenegro (Case Concernipglitation of the Convention on the Prevention
and Punishment of the Crime of Genoci@@dgment) 3 February 2015, I.C.J. Reports 2013 {Croatia
GenocideJudgment’), para. 383-385.

152 Croatia Genocideludgmentparas 374, 375: the ICJ drew the conclusion‘ihahe present case, the forced
displacement of the population is a consequend¢leofommission of acts capable of constitutingatiis reus
of genocide”, in particular as defined in Articlg4) to (c) of the Convention. In tiigosnia Genocidédudgment
paras 345-354: the ICJ considered there to bevinoimg and persuasive evidence that terrible doomh were
inflicted upon detainees of the camps” but heldrehto be insufficient evidence of such conduct gein
accompanied by specific intent to destroy the mtetd group.

153 Tolimir Appeals Judgmenpara. 234..
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detention centre, any subsequent conduct of thgepators such as withholding food, water,
medical care or otherwise the imposition of inaggquiving standards for a prolonged period
of time are capable of qualifying as the mainteeaotconditions calculated to bring about

physical destructioft?

110. In the absence of direct evidence, the Court mayuiged by the objective probability
of these conditions leading to the physical desitvacof the group in part based on factors
such as the length of time that members of thewere subjected to these conditions and

the characteristics of the group including its \eufbility *°

111. The displacement, deportation, or expulsion ofaugror part of a group does not in
itself suffice for genocide as it is not necesyaaihd automatically equivalent to destruction
of that group™>® Nevertheless, deportation could be an additiorsams by which to ensure
the physical destruction of a protected grétipThe totality of the circumstances must be
examined to assess whether the forced displacermedtassociated crimes were calculated to
bring about the physical destruction of the grong shether they may constitute genocide

under article 6(c}®

112. Although the nature of these circumstances iscatitin deciding whether it could
constitute an underlying act of article 6tt),forced removal may lead to the infliction of
conditions on the deportees where they lack foodterwy medical assistance, shelter or
hygiene facilities®° For instance, the ECCC has examined the issuéefther the conditions
that the victims who were deported from Phnom Pemehe severe enough to qualify as
extermination through the creation of conditions lisd aimed at destroying part of a
populationl.61 The ECCC considered the fact that the evacuees fwoeced to leave their
homes at gunpoint without being able to take adegsapplies without any assistance

whatsoever as a crucial factor in this reg&fdvioreover, the ECCC noted the fact that the

154 SeeKaradzi* Trial Judgmentpara. 2587note that the Chamber in this case refused to conkigtaccused
pursuant to this crime as it was not satisfied t‘tbanditions of life calculated to bring about thhysical
destruction of the Bosnian Muslims and Bosnian @roaeredeliberatelyinflicted on these groups.”

155 Karadzi* Trial Judgmentpara. 548Brdanin Trial Judgmentpara. 906.

1%6 Staki: Trial Judgmentpara. 519Bosnia Genociddudgmentpara. 190.

157 Tolimir Appeals Judgmenpara. 209Prosecutor v. Krsti, Case No: IT-98-33-AJudgment19 April 2004,
para. 31;see alsoProsecutor v. Al-BashiflCC-02/05-01/09Decision on the Prosecution’s Application for a
Warrant of Arrest against Omar Hasan Ahmad Al BaghMarch 2009, para. 145.

158 seeCroatia Genocideludgmentpara. 163.

159 Tolimir Appeals Judgmenpara. 232.

189 5ee for exampleECCC, Case 002/01, Case No. 002/10-09-2007/ECCCIT@ment7 August 2014
(‘ECCC, Case 002/01 Trial Judgment’), para. 562emgtthe Chamber found that the evacuation of PHpenin
constituted conditions of life that led to the deat the victims, constituting extermination. Theatnber held
that these conditions during the evacuation inadudek of food, water, medical assistance and shedt
hygiene facilities.

161 SeeCase 002/01 Trial Judgmemara. 416 for the definition of thetus reusf the crime of extermination.
162 5eeCase 002/01 Trial Judgmempara. 471, 556.
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evacuees experienced terrible conditions througtimit journey including extreme heat and
lack of sufficient food, clean water, medicine odequate accommodation leading to
weakness, sickness and even dé&thlitimately, the ECCC found these circumstancelseto

severe enough to constitute infliction of condisoof life aimed at destroying part of the

victim population*®*

113. The actus reusof genocide under article 6(c) requires the “[ictibn of] certain
conditions of life upon one or more persons, cali@ad to bring about the physical destruction

of that group, in whole or in part®

As outlined above, this can be achieved through a
myriad of underlying acts. The acts precipitataualawful state of affairs, i.e. the imposition
of genocidal conditions of living upon the victimBhese conditions may then be prolonged

through the subsequent conduct of the perpetrator.

114. Particularly pertinent to the genocidal campaigm&hagainst the Rohingya has been
the instrumentalisation of sexual and gender-basgldnce in its cause. IKayishema and
Ruzindanathe ICTR recognised that rape may also constitwenaition of life calculated to
bring about physical destructidff. At the ICC, a warrant of arrest has been issudhdrcase
of Al-Bashircharging the defendant with rape as part ofattes reuf genocide by causing
serious bodily or mental harff’ In the Akayesucase, the ICTR Trial Chamber noted that
“acts of rape and sexual violence ... reflected themnination to make Tutsi women suffer
and to mutilate them even before killing them, thieent being to destroy the Tutsi group

while inflicting acute suffering on its memberstire process*®

115. Sexual and gender-based violence against the Rghimgist be considered as part of
the infliction of conditions of life calculated taring about the physical destruction of the
Rohingya population. The targeting of women ant@ind the severity and systematic nature
of the crimes against the Rohingya women and @mtduding the present Applicants) points
inexorably to its use as an instrument of the geladcampaign against the group. It reflects
an attempt to attack the health and wellbeing ofmen and girls to a degree that death and
debilitating illness ensues, undermining their &mel group’s ability to survive. It is a direct

attack on the women and the girls and the group.

163 5eeCase 002/01 Trial Judgmempara. 491.

164 SeeCase 002/01 Trial Judgmepara. 562.

185 Elements of Crimes, article 6(c), Genocide byltitely inflicting conditions of life calculated bring
about physical destruction, element 1.

166 KayishemaTrial Judgment 21 May 1999, para. 116.

187 prgsecutor v. Al BashilCC-02/05-01/09Decision on the Prosecution’s Application for a Véat of Arrest
12 July 2010 @Al BashirWarrant of Arrest’), para 30.

168 AkayesuTrial Judgmentpara. 733.

No. ICC- RoC46(3)-01/18. 35/44 30 May 2018



|CC-RoC46(3)-01/18-9 31-05-2018 36/44 NM PT

116. As required by element 5, the conduct of the peapat must take place “in the
context of a manifest pattern of similar conducedied against that group or was conduct
that could itself effect such destruction.” Thigldihnal requirement is indicative of the fact
that the imposition of conditions must be part mfoagoing systematic course of conduct that

maintains and perpetuates the unlawful state afraff

117. Inthis sense, thactus reuof the crime does not cease once such conditi@nsedrin
place; it continues as long as they are maintaimedhe perpetrator. Any conduct of the
perpetrators that perpetuates such conditions,dytlurefore, prolong the commission of the
actus reusof article 6(c). As a result, the harm inflictedompthe victims accumulates and
their legally protected interests under article) &@ntinue to be infringed as long as they are
subjected to such conditions at the will of thepegmator.

V. Conclusion

118. As outlined above, in regards to the crimes of digpion, apartheid, persecution and
genocide, relevant conduct continues to be pereetrsn Myanmar and Bangladesh. The
totality of the conduct is relevant to the questbrihe Court’s jurisdiction under 12(2)(a). In
summary, deportation, apartheid, persecution ambade (pursuant to article 6(c)) are
continuing offences that continue to be perpetratedhe territory of Bangladesh providing

the Court with jurisdiction to investigate eachtloé crimes.

V. THE APPLICANT’S STANDING TO MAKE SUBMISSIONS

119. As emphasised by the Preamble to the Rome Stdtuilions of children, women
and men have been victims of unimaginable atraxitieat shock the conscience of
humanity”®° At the end of World War I, the scale of atrocitiwas so overwhelming that
individual suffering was obscured as the sheer madg of the victims suffering transcended
all imagination whilst simultaneously illuminatirnigeir plight and powerlessness in the face
of the most serious international crimtés.The Preamble’s reference to the suffering of
millions brings into sharp focus the determinattonensure that this history remains at the
forefront of the collective human conscience andplemsises the centrality of victims’
participation in the Court's proceedintfs.Indeed, this emphasis on victims, including their
active participation in proceedings, is often citezlone of the greatest innovations of the
Rome Statuté’? The Rome Statute and the practice of the Coure fsmught to place the

1890 Triffterer, M Bergsmo, and K Ambos, ‘Preambie Triffterer 2016, p. 7, mn. 8.
100 Triffterer, M Bergsmo, and K Ambos, ‘Preambie Triffterer 2016, p. 7, mn. 8.
1O Triffterer, M Bergsmo, and K Ambos, ‘Preambie Triffterer 2016, p. 7, mn. 8.
172 5chabas 2016, p. 42.
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emphasis, in determining when victims’ should p#pate, on the engagement of the

“personal interests of the victim&®
120. In summary, it is submitted that:

i.  The Applicants have standing to make these and Otiservations” to the Court by
virtue of article 19(3) that provides a legal bakis the participation of victims
specifically, inter alia, “in proceedings with respect to jurisdiction” chutted
pursuant to article 19(3). The Applicants qualify those rights because they are

“victims”, as defined in rule 85 of the Rules;

ii.  Alternatively, the Applicants are permitted to papate by virtue of article 68(3) as

victims whose “personal interests are affected”;

iii.  Alternatively, the Pre-Trial Chamber should perrttie Applicants’ participation

pursuant to rule 103, @anicus curiaeor pursuant to rule 93; and

iv.  The scope of participation, a matter within the datadiscretion of the Pre-Trial
Chamber, should extend to enable the filing of éhegbmissions and to permit the
Applicants to participate in the oral hearing on Z0ne 2018, as well as any

subsequent proceedings concerning the Request.
A. The Applicants are Victims

121. According to rule 85, victims are “natural persoviso have suffered harm as a result
of the commission of any crime within the juriséict of the Court.” Accordingly, there are

four criteria that mugprima faciebe satisfied to determine victim status:
a. the victim must be a natural person;
b. he or she must have suffered harm;

c. the crime from which the harm ensued must fall imitthe jurisdiction of the

Court; and

d. there must be a causal link between the crime leatharm sufferedf’*

13D Donat-Cattin, ‘Article 68, in Triffterer 2016). 1686, mn. 8.

174 Sjtuation in the Democratic Republic of the CongeC-01/04,Decision on the Application for Participation
in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VBRR#PRS 5 and VPRS, A7 January 2006 $ituation in
the Democratic Republic of Condoecision on Application for Participation in theoeeedings’), para. 79;
Prosecutor v. Katanga & ChuilCC-01/04-01/07,Decision on the Applications for Participation ihet
Proceedings of Applicants a/0327/07 to a/0337/0Y a0001/082 April 2008 (Katanga & ChuiDecision on
Applications for Participation’), p. 8.
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122. The rule 85 definition of victims includes the imdigte family or dependents of the
direct victim who have suffered harm as a consecgi@f a crime within the jurisdiction of

the courtt”

123. 11 of the Applicants have filed applications foctun status with the VPRS on 29
May 2018, that are currently pending with the RegisThese prospective victims are
members of the Shanti Mohila (Peace Women) andegresentatives of the 400 women and
children that constitute the Applicants for thegmges of this Submission. The content of the
application forms demonstrate that each of the pflidants individually satisfy each of the
four criteria for “victim” status pursuant to Rus®. The remainder of the Applicants will file

applications in the required form in due course.
B. Applicants Have Standing in the Request

124. The Applicants have standing in this applicationJyue of two independent but
concurrent legal bases: under Articles 19(3) ar(8)68

125. Atrticle 19(3) provides that:

The Prosecutor may seek a ruling from the Courandigg a question of jurisdiction or
admissibility. In proceedings with respect to jdicsion or admissibility, those who have
referred the situation under article 13, as welviaims, may also submit observations to the

Court’®

126. Article 68(3) provides that:

Where the personal interests of the victims arecééid, the Court shall permit their views and
concerns to be presented and considered at stdgd®e qroceedings determined to be
appropriate by the Court and in a manner whichoispnejudicial to or inconsistent with the
rights of the accused and a fair and impartial.tBaich views and concerns may be presented
by the legal representatives of the victims whee Court considers appropriate, in
accordance with the Rules of Procedure and Evid&fice

127. These two provisions havelex generalisandlex specialigelationship in that Article
19(3) (ex specialiy will override the provisions of article 68(3ex generali¥ in the event
that both powers are engadglilt is therefore appropriate to consider the atitd(3) legal

basis first.

75 See for example, Prosecutor v. LubantaC-01/04-01/06 OA 9 OA 10Judgment on the appeals of the
Prosecutor and the Defence against Trial Chambdddctision on Victims’ Participation of 18 Janu2008§ 11
July 2008, para 32Prosecutor v. LubangalCC-01/04-01/06,Redacted version of “Decision on ‘indirect
victims”, 8 April 2009, paras 44-4%atanga & ChuiDecision on Applications for Participatiop. 8.

176 Rome Statute, article 19(3).

" Rome Statute, article 68(3).

178 Sjtuation in the Republic of Keny#CC-01/09,Decision on Victims’ Participation in Proceedingsl&ed to
the Situation in the Republic of Keny&November 2010, para. 7.
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i. Standing Under Article 19(3)

128. This being the first time a request has been subdiinder article 19(3), it follows
that it is also the first time that the Court hasl lio determine the applicability of victims’

participatory rights in such a request.

129. As discussed, the participatory rights under atitB(3) provide an expredsx
specialis overlaying thelex generalisrights in article 68(3). Articles (19)(1), (2) an@8)
provide a panoply of mechanisms through which qoestof admissibility and jurisdiction
may be determined. Article 19(3) couples the righvictims to “submit observations” co-
extensively with proceedings conducted pursuant those mechanisms. If, as the
Prosecution’s Request suggests, the Prosecutimfis to seek a determination pursuant to
article 19(3) is unfettered by the stage of thecpealings at which it is sought so that the full
range of jurisdictional matters may be addres$eid, follows that the Applicants’ associated

right to participate in that procedure remains dywes extensive.

130. The need to ensutex specialigoarticipatory rights in this specific context ets the
centrality of the jurisdictional and admissibiliguestions to which they attach and the
paramount importance of the victims’ vested inteiasthem as essential safeguards and
guarantees of access to justice. In this caselealB(3) ensures commensurate stakeholder
participation in the jurisdictional decision that ihe subject of the Prosecutor’'s request,
recognising the engagement of rights beyond thuesittis appropriate (in the context of the
Rome Statute) for the Prosecutor to exercise aldke.evidenced by the individual
applications and the contextual circumstances efctise, the Applicants’ personal interests
are engaged by the proceedings. They have suffetedant harm and the proceedings offer

the victims a chance of legal redress for the csismmmitted.

131. The Prosecutor does not dispute the right of tleéims to make observations, but
indicates that this should be through the auspatethe Office of the Public Counsel for
Victims (“OPCV”) or through the requesting of leauader rule 103 to file as aamicus

curiae, rather than under article 1935

132. The Prosecutor's (somewhat equivocal) resistanceatticipatory rights appears to
rest entirely upon the timing of the Request. ThesBcution observes that: “[s]ince the
events triggering this request are not subject$tate or UN Security Council referral, and no

relevant “situation” exists before the Court, itpaprs that no [...] participating victim is

179
180

OTP Requestpara. 53.
OTP Requestpara. 61.
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formally entitled to file additional observationsy chis matter under article 19(3f
However, as detailed below, there is no real biasi€onditioning the application of article

19(3) on the ‘triggering’ events of a State or Udt@rity Council referral.

133. On further analysis, if the Prosecution’s restvieticonstruction of article 19(3) is

adopted, it would:

e. curtail the victims’ rights to participate whereetlProsecutor's request is
brought before a referral, whereas it is beyondument that those rights
would engage had the Prosecutor delayed her regonékafter a referral had

been made; and

f. foreclose the victims’ participation in an Articl®(3) procedure where a case
or situation had been opened by means other thaartaxhe 13 referral (in

which case participation would be permitted).

134. In the absence of a clear indication in the wordih@rticle 19(3) that there was any
intention to limit the scope of victims’ rights fastify these consequences, the procedural

inequality and unfairness that arises cannot kdiggsand lacks any reasoned basis.

135. Moreover, any ambiguity in the terms of article 39%hat may be capable of implying
that the participation of victims at this stagecantingent on a referral under article 13, is
definitively removed by a reading of it alongsidder 59. Rule 59(1) makes it clear that the
participatory rights contained in article 19(3) avested in two distinct categories of
participants, describing “victims” as distinct frdtthose [states] who have referred a situation
pursuant to article 13”. Read in context, the stagpdf victims cannot be construed as

narrowed or qualified by reference to the existesfcan article 13 referral.

136. It is submitted that the engagement of the persomatests of the victims is a more
rational trigger for the invocation of participagaights than the timing of the Request (over
which the Applicants have had no control). In ti@gard, it is instructive that the engagement
of “personal interests of the victims” is the threkl test for thdex generalisarticle 68(3)
participatory rights. Even though absent from tkpress wording of article 19(3), it remains

a compelling threshold for its operation.

137. In light of an ongoing apartheid, persecutory arehagidal campaign spanning
Myanmar and Bangladesf? and the Applicants’ associated harm, there catittbe doubt

that the Applicants’ rights are profoundly affectgdhis time Depending on the outcome, the

181 OTP Requesipara. 61.

182 Reutersl.N. rights boss wants allegations of crimes adaRwhingya referred to IC® March 2018.
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Request may have determinative consequences foAgpécants’ rights to access justice.
Conversely, it has the potential to contributete end of the Applicants’ suffering at the
hands of an extant apartheid regime enforced byragoing persecutory and genocidal

campaign®® Natural justice demands that these victims be jieunto participate.

138. Finally, the Prosecution’s reliance on an Appediai@ber decision in the Democratic
Republic of the Congo (‘the DRC’) situation faits proffer support for their restrictive view
of the victims participatory right€* On the contrary, in that case the Appeals Chamber
considered thatit'is not necessary to rule on the applicabilityaoficle 19(3) of the Statute in
generalbut in the present circumstana®een if this right is applicablg must necessarily be
restricted in its enforcement due to the under ardkx parte Prosecutor only, nature of the
proceedings [emphasis addedf’In other words, the Appeals Chamber restricted the
participation of victims in that instance due t@ tbonfidential andex partenature of the
arrest warrant proceedings, and not because irrdieted that article 19(3) required any

restriction in the pre-situation phase.

139. In conclusion, enabling the victims' participation the proceedings as early as
possible would be in line with the intention of teafters of the Statute to ensure victims’
participation at the early stages of proceeditfgand, as demonstrated above, would be
consistent with principles of natural justice. Ight of the scale, seriousness and ongoing

nature of the crime, these considerations couldaahore relevant and urgent.

. The Applicants Have Communicated with the Court forthe Purposes of Rule 59

140. As detailed above, the Applicants have communicuaiigldl the Court for the purposes
of rule 59(1)!*” Therefore, it is submitted that the Applicants argitled to receive the
information outlined in rule 59(2) and, consequgnthat they are entitled to make these

written representations in relation to the Requastsuant to rule 59(3).

183 Reuters.N. rights boss wants allegations of crimes adgdRuhingya referred to IC® March 2018.

184 gjtyation in the Democratic Republic of Cond@C-01/04,Judgent on the Prosecutor’'s appeal against the
decision of Pre-Trial Chamber | entitled “Decision the Prosecutor's Application for Warrants of &t
Article 58”, 13 July 2006 §Situation in the Democratic Republic of Conhagment on the Prosecutor’'s appeal
a%ainst the Pre-Trial Chamber | Decision on thes€eator’'s Application for Warrants of Arrest’), paB0-31.

185 sijtuation in the Democratic Republic of Condadgment on the Prosecutor’'s appeal against thd rie
Chamber | Decision on the Prosecutor’'s ApplicafimmWarrants of Arrestpara. 30.

186 D Donat-Cattin, ‘Article 68, in Triffterer 2016). 1686, mn. 8: the first eleven years of practitéhe Court

in general and the Pre-Trial procedures in the D@ Central African Republic situations in partal
including the first Court case against an individiiabanga), attest the centrality of victims’ peipation in the
ICC proceedings from the earliest stages in whiehpersonal interests of victims are affected.

187 Seepara. 122.
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iil. Standing Under Article 68(3)

141. Article 68(3) empowers the Court to ensure victpasticipation where their “personal
interests are affected”. Participation is permittatistages of the proceedings determined to
be appropriate by the Court”. Although framed pesively, it is submitted that in
circumstances where the express criteria are igatigfwould be an inappropriate exercise of
discretion not to allow victims’ participation. Asutlined, the legal basis for victim’s
participation under article 68(3) is neither linditeor affected by the stage of the proceedings

in which it falls to be exercised.

142. Article 68(3) provides that victims’ participatomyghts will engage “at stages of

proceedings determined to be appropriate by thetCou

143. The rights of victims to participate prior to thavestigations or preliminary
examinations stages is yet to be considered. Hawelie Court has not found that any
temporal limit on the scope of victims’ rights mhg implied through the use of the word
“proceedings”. It has found that victims’ rightsgarticipate under this provision extend to all
stages of the proceedings, including the situapbase®® i.e. preliminary examinations

stagé®® as well as the investigations stage.

144. According to the Appeals Chamber, “proceedings” tfeg purposes of article 68(3)
denotes “judicial cause pending before a Chambérnsi this case, a judicial cause is how
pending before the Pre-Trial Chamber: a ruling hasn sought; a State Party has been

invited to participate; and a hearing will be hpldsuant to a judicial decision.

145. As already argued, the engagement of the victinpgrsonal interests” is a more
rational criterion against which to assess thetraftvictims’ to participate and is an express
threshold requirement of article 68(3). Reasonslakeady been developed as to the extent
to which the Request engages the Applicants’ palsoerests. For the same reasons, it is

“appropriate” for the Court to enable the Applicgrgarticipation.

188 Situation in UgandalCC-02/04,Decision on Victim’s Participation in Proceedingsl&ed to the Situation
in Uganda 9 March 2012, para. 10-12.

189 See Rome Statute, article 15(3)Prosecutor v. Kony, et al.JCC-02/04-01/05, Decision on legal
representation, appointment of counsel for the miefe protective measures and time-limit for subios®f
observations on applications for participation 4@06, a/0064/06 to a/0070/06, a/0081/06 to a/@4nd
a/0111/06 to a/0127/0@ February 2007, para. 15.

190 sjtuation in the Democratic Republic of the Con¢6C-01/04 OA4 OA5 OA6Judgment on victims
participation in the investigation stage of thega®dings in the appeal of the OPCD against thesidecof Pre-
Trial Chamber | of 7 December 2007 and in the algpefathe OPCD and the Prosecutor against the idaci$
Pre-Trial Chamber | of 24 December 2029 December 2008%ituation in the Democratic Republic of Congo
Judgment on victims participation in the investigas stage’), para. 56.

191 sjtuation in the Democratic Republic of Condagdgment on victims participation in the investigas stage
para. 45.
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C. Admissibility of Submission Under Rule 103 or Rul€93

146. Inthe alternative, the Court should grant the Agapits standing to participate in these
proceedings pursuant to rule 103(1) and to adregdlsubmissions on the basis that, for the

reasons given, they are “desirable for the propégrchination of the casé®?

147. Alternatively, pursuant to rule 93, the Pre-Trighainber may seek the views of

victims or their legal representatives amy issue.

D. Scope of the Applicants’ Right to Participate

148. It is submitted that the Applicants’ right to paipiate subsists for as long as their
“personal interests are affected”. This includekimthese submissions but should also be
construed as extending to any further filings oal drearings conducted pursuant to the

Request, or in any other meaningful opportunithidee their views taken into consideration.

149. Itis further submitted that the Pre-Trial Chamfeould amend its order to conduct an
ex partestatus conference on 20 June 2018, to enableattigipation of victims and, where

appropriateamicus curiaeadmitted pursuant to rule 103, and to hold theihgan public.

150. Regulation 20 of the Regulations of the Court,estdfa]ll hearings shall be held in
public, unless otherwise provided in the StatuteleR these Regulations or ordered by the
Chamber.*®® Further, if a Chamber orders that a certain hegasimall be held in a closed

session, “the Chamber shall make public the reafsorsich an order-®*

151. The issues raised in the Request and in this Sgmnisare issues with a clear and
inherent public interest. Proceedings to which tedgite should be held in public, absent any
compelling justification to the contrary. For teegasons, it is respectfully submitted that the

Pre-Trial Chamber should amend its order accorging|

CONCLUSION

152. For the foregoing reasons, the Applicants requesPre-Trial Chamber to:

a. Accept the Applicants’ standing in the issues ihiby the Request and to

admit this Submission;

192 Rules of Procedure and Evidence, rule 103(1).
193 Regulations of the Court, regulation 20(1).
194 Regulations of the Court, regulation 20(2).
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b. Set a reasonable timetable to ensure that oth@megicrepresentatives may

participate fully and interestedmicus curiaeare able to seek leave to

participate in the issuessb judice

c. Amend the Order of 11 May 2018 to enable the pp#gton of the Applicants

and other victims andmicus curiagas appropriate, in the status conference

and any other relevant hearings and to hold thepubiic; and

d. Find that the Court has jurisdiction, pursuant ttiicke 12(2)(a), to enable the

Prosecution to investigate the crimes of depomatpartheid, persecution and

genocide perpetrated against the Rohingya during eslated to their

deportation from Myanmar to Bangladesh.

30 May 2018
Respectfully submitted,

Wayne Jordsah QC

Uzay Aysev
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