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Document to be notified in accordance with regulation 31 of the Regulations of

the Court to:

The Office of the Prosecutor Counsel for the Defence of Mr Jean-
Fatou Bensouda Pierre Bemba Gombo

James Stewart Melinda Taylor

Helen Brady Mylene Dimitri

Counsel for the Defence of Mr Aimé
Kilolo Musamba
Michael G. Karnavas

Counsel for the Defence of Jean-
Jacques Mangenda Kabongo
Christopher Gosnell

Peter Robinson

Counsel for the Defence of Fidele
Babala Wandu
Jean-Pierre Kilenda Kakengi Basila

Counsel for the Defence of Mr Narcisse

Arido

Charles Achaleke Taku

Beth Lyons
Legal Representatives of the Victims Legal Representatives of the Applicants
Unrepresented Victims Unrepresented Applicants

(Participation/Reparation)
The Office of Public Counsel for The Office of Public Counsel for the
Victims Defence

Xavier-Jean Keita

States” Representatives Amicus Curiae

REGISTRY
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Registrar Counsel Support Section
Herman von Hebel

Victims and Witnesses Unit Detention Section

Victims Participation and Reparations Other
Section
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Introduction

1. In the event that Regulation 34(c) of the Regulations of the Court
(RoC) governs requests for leave to reply, which are filed under
Regulation 60 of the RoC, the Defence for Mr. Bemba joins the
application submitted by the Defence for Mr. Babala for a request for
an extension of time to file its request for leave to reply to the
‘Prosecution’s Consolidated Response to the Appellants” Documents

in Support of Appeal” (the Response).

2. For reasons which will be developed below, the Bemba Defence’s
primary position is that Regulations 60 is the lex specialis, which
governs the specific procedure for submitting both a request for leave
to reply, and the reply itself. As such, the deadline for seizing the
Appeals Chamber under this Regulation should be dictated by the

interests of justice set out in that Regulation.

3. Nonetheless, in light of the ambiguity of this issue, and in order not to
prejudice the interests of Mr. Bemba, the Defence is filing the current
application for additional time, within the three day deadline that

would otherwise apply.

Submissions

Regulation 60 of the RoC is the Lex Specialis for Appellate Replies

4. The Appeals Chamber has repeatedly distinguished the regime that
applies to the appellate phase, from that which applies to standard
motions, response and replies that are filed before the Pre-Trial

Chamber and the Trial Chamber.
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5. In the Lubanga case, the Appeals Chamber determined that Regulation
60 is the governing provision for filing replies in connection with
appeals filed under Article 81 of the Statute. Specifically, the Appeals
Chamber confirmed that since Regulation 60 vested the Appeals
Chamber with the power to request a reply from the appellant,
whenever it was in the interests of justice to do so, the appellant had
the corollary right to petition the Appeals Chamber to exercise this

power. !

6. In a subsequent ruling, the Appeals Chamber rejected a Prosecution
request to strike the Lubanga Regulation 60 reply. The Prosecution
had argued that because the Lubanga Defence had only been
authorised to file a reply of 20 pages, whereas the Lubanga reply was
22 pages (counting the cover page), the reply should be struck due to
case law that confirmed that the cover page was counted for replies

filed under Regulation 37. 2

7. In dismissing this request, the Appeals Chamber noted that the reply
had been filed under Regulation 60 , and that the page limit had also
been established by the Chamber under Regulation 60 (not Regulation
37), based on the assessment made by the Lubanga Defence as to the
pages required for its response. The Appeals Chamber therefore
determined that it was not “in the interests of justice” to dismiss the

reply, due to its non-compliance with Appeals Chamber’s order.

11CC-01/04-01/06-2982,para.6 (and case law cited therein).
2 |CC-01/04-01/06-3002, para. 7.
% 1CC-01/04-01/06-3002, para. 7.
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8. These decisions underscore that the ‘interests of justice’ criterion in
Regulation 60 should also govern the modalities of filings submitted

pursuant to Regulation 60.

9. These findings should also be read in connection with other appellate
jurisprudence, which has underscored that where appellate
procedures are governed by particular provisions set out in Section 4
of the RoC, Regulation 24 is otherwise excluded. Thus, in the Ruto
case, the Appeals Chamber found that the Government of Kenya
could not invoke Regulation 24 to seek leave to reply, in connection
with an appeal submitted under Article 82(1)(a), because the
procedures set out in Section 4 did not envisage the applicability of

such processes to Article 82(1)(a) appeals. *

10. The Appeals Chamber’s finding were as follows:®

The Appeals Chamber nevertheless recalls that it has previously held that replies to
responses to documents in support of appeal may not be filed pursuant to regulation
24 (5) of the Regulations of the Court for appeals brought under rule 154 and 155 of
the Rules of Procedure and Evidence.

This is because "the more specific provisions of subsection 1 of Section 4 of
Chapter 3 of the regulations of the Court do not foresee replies to responses to
documents in support of appeals”. Therefore, the present application is rejected.
However, the Appeals Chamber has held that it has discretion under regulation 28
of the Regulations of the Court to order further submissions by parties or
participants when it is "necessary for the proper disposal of the Appeal [...] bearing

in mind the principle of equality of arms and the need for expeditious proceedings".

11. These findings are equally applicable as concerns the relationship of
Regulation 60 to Article 81 appeals. Concretely, since “the more
specific provisions of subsection 1 of Section 4” govern and control the

ability to seize the Appeals Chamber of a request for leave to reply in

*1CC-01/09-01/11-239, paras. 8-9
5 1CC-01/09-01/11-239, paras. 8-9
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an Article 81 appeal, Regulation 60, as the lex specialis, excludes
Regulation 24. The application of Regulation 24(c) to Article 81

appeals would in fact defeat the very purpose of Regulation 60.

12. Indeed, since Regulation 60 vests the Appeals Chamber with the
power to solicit a reply “[wlhenever the Appeals Chamber considers
it necessary in the interests of justice” (emphasis added), the Appeals
Chamber clearly cannot be fettered from exercising this power due to
the fact that an appellant has failed to seize the Appeals Chamber

within the 3 day deadline set out in Regulation 24(c).

There is Good Cause to Extend the Deadline of Three Days, or in the
Alternative, it is in the Interests of Justice to Impose a Deadline That Takes
into Consideration the Length and complexity of the Response

13. The Defence fully supports the position of the Babala Defence that a
French translation is required to ensure Mr. Babala’s right to
effectively participate in his appeal. Whilst Mr. Bemba possesses
proficiency in English, both the length of the Response and the issues
raised therein render it impossible for the Defence to meaningfully
review the Response, and identify issues falling within the proper
ambit of a reply, within 3 days. It would not be in the interests of
justice for the Defence to churn out a mechanical request that might

either omit to raise key issues, or err on the side of over-inclusiveness.

14. In previously granting the Prosecution an additional two weeks and
101 pages to file its Response, the Appeals Chamber recognised the
complexity of issues that would be addressed in the Response.® The
resulting Response, of 362 pages, reflects this complexity, and it

would therefore be in the interests of justice to extend the same

® 1CC-01/04-01/06-3002, para. 12.
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consideration to the process for seeking leave to reply. Even if certain
sections focus on individual defendants, it is necessary for the Defence
to review the entirety in order to assess the consistency of the
Prosecution position and whether specific points raised in sections

concerning Mr. Bemba’s co-defendants impact on Mr. Bemba

15. Without prejudice to the right of other Defence teams to have a
deadline which is predicated on the French translation, the Defence
for Mr. Bemba estimates that a deadline of 10 days from the
notification of the Response, would be a fair and reasonable amount
of time to prepare its request (and consistent with the prior deadline
for replies). The Defence has also liaised with the Prosecution, who
have indicated that they would not oppose the imposition of a

deadline of 10 days.

16. Finally, given the ambiguity concerning the applicable deadline, it
would be unfair for the deadline to expire before this ambiguity is

addressed, and ruled upon by the Appeals Chamber.

Relief sought

17. Without prejudice to the relief sought by the Defence for Mr. Babala
which pertains to the specific language rights of Mr. Babala, the
Defence for Mr. Bemba respectfully requests the Appeals Chamber to
order that the deadline for filing the Bemba request for leave to reply
to the ‘Prosecution’s Consolidated Response to the Appellants’

Documents in Support of Appeal” should be 10 days from notification.
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Melinda Taylor
Counsel of Mr. Jean-Pierre Bemba

L ||L'i.l:-:"._:|l"‘-|lt-'l. .

Mylene Dimitri
Associate Counsel of Mr. Jean-Pierre Bemba

Dated this 13* day of July 2017
The Hague, The Netherlands
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