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The Appeals Chamber of the International Criminal Court, 

In the appeal of Libya against the decision of Pre-Trial Chamber I entitled "Decision 

on the admissibility of the case against Saif Al-Islam Gaddafi" of 31 May 2013 (ICC-

01/11-01/11-344-RedX 

Having before it "The Government of Libya's Appeal against Pre-Trial Chamber I's 

'Decision on the admissibility of the case against SaifAl-IsIam Gaddafi''' of 7 June 

2013 (ICC-01/11-01/11-350 OA 4), in which a request for suspensive effect pursuant 

to article 82 (3) of the Statute is made, 

Renders unanimously the following 

DECISION 

1. The request for suspensive effect is rejected. 

2. The "Libyan Government's application for leave to file a consolidated 

reply to the 'Defence Response to Government of Libya's Request for 

Suspensive Effect' and the 'Prosecution's Response to the Government 

of Libya's Request for Suspensive Effect'" (ICC-01/11-01/11-373 

O A 4) is rejected. 

R E A S O N S 

I. PROCEDURAL HISTORY 

A. Proceedings before the Pre -Tr ia l C h a m b e r 

1. On 27 June 2011, Pre-Trial Chamber I ("hereinafter: "Pre-Trial Chamber") 

issued a warrant of arrest for Mr Saif Al-Islam Gaddafi (hereinafter: "Mr Gaddafi").^ 

On 4 July 2011, the Registrar, pursuant to an order by the Pre-Trial Chamber in its 

^ Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, "Warrant of Arrest for Saif Al-Islam 
Gaddafi", ICC-01/11-01/11-3; "Decision on the 'Prosecutor's Application Pursuant to Article 58 as to 
Muammar Mohammed Abu Minyar Gaddafi, Saif Al-Islam Gaddafi and Abdullah Al-Senussi", ICC-
01/11-01/11-1. 
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decision on the aforementioned warrant of arrest, issued a request to the Libyan 

authorities for the arrest and surrender of Mr Gaddafi to the Court."̂  

2. On 1 May 2012, Libya submitted its challenge to the admissibility of the case 

(hereinafter: "Challenge to Admissibility"). In that challenge, it also sought the 

"postponement and suspension of the Pre-Trial Chamber's order to surrender Mr 

Gaddafi pending a final determination of [its challenge]""^ (hereinafter: "Request for 

Postponement"), arguing that article 95 of the Statute applied to requests for 

surrender.^ 

3. On 1 June 2012, having heard from the Office of Public Counsel for the defence 

and the Prosecutor,^ the Pre-Trial Chamber issued the "Decision on the postponement 

of the execution of the request for surrender of Saif Al-Islam Gaddafi pursuant to 

article 95 of the Rome Statute"^ (hereinafter: "Decision on Postponement"). It found 

that "article 95 of the Statute is applicable to requests for arrest and surrender, 

pending determination of an admissibility challenge brought before the Court",^ that 

Libya's challenge to admissibility had been properly made, and that therefore the 

request for arrest and surrender could be postponed "until such time that the Chamber 

has ruled on the [Challenge to Admissibility]".^ 

4. On 31 May 2013, the Pre-Trial Chamber issued the "Decision on the 

admissibility of the case against Saif Al-Islam Gaddafi" ̂ ^ (hereinafter: "Impugned 

Decision"). Having found the case against Mr Gaddafi to be admissible, the Pre-Trial 

^ Registrar, Prosecutor v. SaifAl-Islam Gaddafi and Abdullah Al-Senussi, "Request to the Libyan Arab 
Jamahiriya for the arrest and surrender of Muammar Mohammed Abu Minyar GADDAFI, Saif Al-
Islam GADDAFI and Abdullah Al-Senussi", ICC-01/11-01/11-5. 
^ "Application on behalf of the Government of Libya pursuant to Article 19 of the ICC Statute", ICC-
01/11-01/11-130-Red. 
^ Challenge to Admissibility, para. 103 (footnote omitted), see also para. 106. 
^ Challenge to Admissibility, para. 105. 
^ "Public Redacted Version of the 'Response to the Request to Postpone the Surrender of Mr. Saif Al 
Islam Gaddafi Pursuant to Article 95 of the Statute'", 11 May 2012, ICC-01/11-01/11-141-Red; 
"Prosecution's Response to Government of Libya's Request for the Postponement of the Surrender of 
Saif Al-Islam Gaddafi Brought Within their Application to Challenge the Admissibility of the Case 
under Article 19", 11 May 2012, ICC-01/11-01/11-142; "Libyan Government Application for leave to 
reply and reply to OPCD Response to the request to postpone the surrender of Mr Saif Al-Islam 
Gaddafi pursuant to article 95 of the Statute", 16 May 2012, ICC-01/11-01/11-149; "Defence Response 
to Libyan Application for Leave to Reply and Reply", 18 May 2012, ICC-01/11-01/11-151. 
^ ICC-01/11-01/11-163. 
^ Decision on Postponement, para. 37. 
^ Decision on Postponement, p. 16; see also para. 39. 
*̂  ICC-01/11-01/11-344-Red. The confidential version was issued on the same date. 
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Chamber "recalled] Libya's obligation to surrender [Mr Gaddafi]".^^ In the operative 

part of the decision, it "remind[ed] Libya of its obligation to surrender [Mr Gaddafi] 

to the Court". ̂ ^ 

B. Proceedings before the Appeals Chamber 

5. On 7 June 2013, Libya filed "The Government of Libya's Appeal against Pre-

Trial Chamber I's 'Decision on the admissibility of the case against Saif Al-Islam 

Gaddafi'" (hereinafter: "Appeal"). Libya refers to, inter alia, article 82 (3) of the 

Statute and rule 156 (5) of the Rules of Procedure and Evidence, regulating 

suspensive effect. "̂̂  It requests that the Appeals Chamber reverse the Impugned 

Decision, determine that the case against Mr Gaddafi is inadmissible and "suspend the 

order for the surrender of [Mr Gaddafi] pending the conclusion of the present appeal, 

pursuant to article 82(3) of the Statute" ̂ ^ (hereinafter: "Request for Suspensive 

Effect"). 

6. On 17 June 2013, Mr Gaddafi requested that the Appeals Chamber dismiss the 

Request for Suspensive Effect̂ ^ (hereinafter: "Mr Gaddafi's Response"). He argues 

that the Appeals Chamber is not seised of an appeal regarding a request for surrender 

and is therefore not competent "to suspend an obligation which does not fall within 

the scope of its appellate review". ̂ ^ He also submits that Libya has not provided any 

arguments to support its request within the appropriate time frame and, in the absence 

of such, its burden has not been met. He argues that the Appeals Chamber should 

dismiss the request in limine^^ but states that if the Appeals Chamber does not do so, 

he "reserves [his] right to submit a fiill response in relation to the merits of the 

Request".^^ 

^̂  Impugned Decision, para. 219. 
^̂  Impugned Decision, p. 91. 
^̂  ICC-01/11-01/11-350 (OA 4). 
^̂  Appeal, paras 5,8. 
^̂  Appeal, paras 11-12. 
^̂  "Defence Response to Government of Libya's Request for Suspensive Effect", ICC-01/11-01/11-357 
(OA 4). 
*̂  Mr Gaddafi's Response, paras 2, 21 - 32. 
^̂  Mr Gaddafi's Response, paras 3 - 4, 33 - 44. 
^̂  Mr Gaddafi's Response, paras 5, 6, 32,44,45. 
°̂ Mr Gaddafi's Response, para. 7. 
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7. On 18 June 2013, Mr Gaddafi filed a "Request for Urgent Appeals Ruling"^^ 

(hereinafter: "Mr Gaddafi's Request for Urgent Ruling"), stating that, on 17 June 

2013, the Libyan authorities had announced that they intended to convene hearings 

against Mr Gaddafi for crimes w ĥich appeared to be related to ICC crimes in the first 

half of August 2013^^ and requesting that the Appeals Chamber rule immediately on 

the Request for Suspensive Effect. 

8. On 24 June 2013, foUow îng an order by the Appeals Chamber,̂ "^ the Prosecutor 

filed her response to the Request for Suspensive Effect (hereinafter: "Prosecutor's 

Response") submitting that the Appeals Chamber is competent to decide on the 

request."̂ ^ She submits that Mr Gaddafi's surrender does "not appear to create an 

irreversible situation". Referring to the lack of reasons in the Appeal and the fact 

that surrender "does not appear to create an irreversible situation or entail irreparable 

consequences should the Appeals Chamber overturn the [Impugned Decision]", she 

submits that "unless the Appeals Chamber decides to entertain additional reasons 

provided by Libya in its document in support of appeal or to consider other factors in 

exercise of its discretion, [the Request for Suspensive Effect] should be rejected". 

9. On the same day, Libya filed its document in support of the appeal 

(hereinafter: "Document in Support of the Appeal"), reiterating therein its Request for 

Suspensive Effect and, in answer to Mr Gaddafi's Response, stating that it had 

"been properly made".^^ 

10. On 25 June 2013, Libya filed "The Libyan Government's Response to Gaddafi 
^̂ 9 

Defence 'Request for Urgent Appeals Ruling'" (hereinafter: "Libya's Response to 

*̂ ICC-01/11-01/11-359 (OA 4). 
^̂  Mr Gaddafi's Request for Urgent Ruling, para. 4. 
^̂  Mr Gaddafi's Request for Urgent Ruling, paras 9 - 1 1 . 
^̂  "Order in relation to the request for suspensive effect of the appeal", 20 June 2013, ICC-01/11-
01/11-364 (OA 4). 
^̂  "Prosecution's Response to the Government of Libya's Request for Suspensive Effect", ICC-01/11-
01/11-368 (OA 4). 
^̂  Prosecutor's Response, paras 7 - 9 . 
^̂  Prosecutor's Response, para. 7, p. 5, para. 15. 
^̂  Prosecutor's Response, para. 15. 
^̂  "Document in Support of the Government of Libya's Appeal against the 'Decision on the 
admissibility of the case against Saif Al-Islam Gaddafi'", ICC-01/11-01/1 l-370-Red2 (OA 4). 
°̂ Document in Support of the Appeal, para. 201. 

^̂  Document in Support of the Appeal, para. 179. 
^̂  ICC-01/11-01/11-371 (OA 4). 
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Mr Gaddafi's Request for Urgent Ruling"). It argues that Mr Gaddafi's request 

appears "to be without legal basis".̂ "̂  And, it submits several reasons as to why Libya 

deserves the chance to be heard on its appeal against the Impugned Decision.̂ "* 

11. On 27 June 2013, Libya filed the "Libyan Government's application for leave to 

file a consolidated reply to the 'Defence Response to Government of Libya's Request 

for Suspensive Effect' and the 'Prosecution's Response to the Government of Libya's 

Request for Suspensive Effect'"^^ (hereinafter: "Libya's Application for Leave to 

Reply"). It requests leave to file a consolidated reply to the documents referred to 

therein pursuant to regulation 24 (5) of the Regulations of the Court, referring to the 

ten day time limit in regulation 34 (c) of the same Regulations, by 5 July 2013, within 

ten days of filing of the Prosecutor's Response. It also responds to what it 

characterises as a request by Mr Gaddafi to file a fiirther response on the merits of the 

Request for Suspensive Effect should the Appeals Chamber reject his submission that 

it should be dismissed in limine. 

IL PRELIMINARY ISSUES 
12. Libya did not include any reasons for its Request for Suspensive Effect in the 

Appeal although reasons are contained in the Document in Support of the Appeal.^^ 

On the lack of reasoning being raised by Mr Gaddafi^^ and the Prosecutor,"*^ Libya 

submits that it had met the procedural requirements for an application for suspensive 

effect. It submits, inter alia: 

Pursuant to Rule 156(5), "[w]hen filing the appeal, the party appealing [...] 
must [...] request that the appeal have suspensive effect in accordance with 
article 82, paragraph 3". This is exactly what was done.[] The reasons 
supporting a request for suspensive relief are inherent in, and contingent upon, 
the substantive appeal. As a result, the necessary argumentation in support of 
such a request, is the very existence of an appeal. There is no additional 
procedural requirement."*^ 

^̂  Libya's Response to Mr Gaddafi's Request for Urgent Ruling, para. 3. 
^̂  Libya's Response to Mr Gaddafi's Request for Urgent Ruling, para. 6. 
^̂  ICC-01/11-01/11-373 (OA 4). 
^̂  Libya's Application for Leave to Reply, paras 19, 25. 
^̂  Libya's Application for Leave to Reply, paras 20-24. 
^̂  Document in Support of the Appeal, paras 178-192. 
^̂  Mr Gaddafi's Response, paras 3 - 6, 33 - 44. 
^̂  Prosecutor's Response, paras 7, 11 -12, 15. 
^̂  Document in Support of the Appeal, para. 192. 
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13. The Appeals Chamber recalls that rule 156 (5) of the Rules of Procedure and 

Evidence provides that "[w]hen filing the appeal, the party appealing may request that 

the appeal have suspensive effect in accordance with article 82, paragraph 3." It also 

reaffirms that: 

as a practice, it is preferable that a request for suspensive effect - which, given 
the nature of the request, ought to be decided as expeditiously as possible -
should be presented in the appeal together with the reasons in support of the 
request as prescribed in rule 156 (5) of the Rules of Procedure and Evidence."^^ 

14. In this case, Libya complied with rule 156 (5) of the Rules of Procedure and 

Evidence to the extent that it submitted its Request for Suspensive Effect in the 

Appeal."̂ ^ As the Appeals Chamber has previously stated, it would have been 

preferable for Libya to have included its reasons for suspensive effect in the same 

document. However, this reason alone would not lead the Appeals Chamber to reject 

the request. 

15. Libya also seeks leave to file a consolidated reply, by 5 July 2013, to two 

documents filed by the Prosecutor and Mr Gaddafi respectively."^"^ The Appeals 

Chamber recalls that there is no specific provision dealing with replies in the case of 

requests for suspensive effect pursuant to article 82 (3) of the Statute. Rule 156 (5) of 

the Rules of Procedure and Evidence simply regulates the filing of the request itself 

However, regulation 24 (5) of the Regulations of the Court provides that 

"[p]articipants may only reply to a response with the leave of the Chamber, unless 

otherwise provided in these Regulations." It is, therefore, possible for the Appeals 

Chamber to grant leave to a participant to file a reply. 

16. Libya "submits that there is good cause""̂ ^ to be granted leave to reply in 

relation to all of the matters raised in the two filings, stating that they raise three 

issues: 

^̂  Prosecutor v. Jean-Pierre Bemba Gombo, "Decision on the Request of the Prosecutor for Suspensive 
Effect", 3 September 2009, ICC-01/05-01/08-499 (OA 2), para. 10. 
^̂  See Appeals Chamber, Prosecutor v. Jean-Pierre Bemba Gombo, "Decision on the Request of the 
Prosecutor for Suspensive Effect", 3 September 2009, ICC-01/05-01/08-499 (OA 2), para. 
10;"Decision on the Request of Mr Bemba to Give Suspensive Effect to the Appeal Against the 
'Decision on the Admissibility and Abuse of Process Challenges'", 9 July 2010, ICC-01/05-01/08-817 
(OA 3), paras 8 -10. 
^ Libya's Application for Leave to Reply. 
^̂  Libya's Application for Leave to Reply, para. 6. 
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a. The authority of the Appeal's [sic] Chamber to order suspensive effect in 
relation to the transfer of Mr. Gaddafi to the Court in the present circumstances; 

b. The permissible form and content of argumentation in support of a request by 
the Libyan Government for suspensive effect; 

c. Whether, and to what extent, the absence of suspensive effect would cause 
detriment to the Libyan Govemment."^^ [footnotes omitted] 

17. It argues that those filings "each raise arguments concerning the [three] issues 

that are either incorrect, speculative, or raise new and distinct issues of law and 

fact"."*̂  In relation to the first two issues, as the Appeals Chamber is now considering 

the merits of the Request for Suspensive Effect, the Appeals Chamber finds that these 

issues have become moot. On the third issue, the Appeals Chamber notes that Libya 

has already filed four documents in relation to the Request for Suspensive Effect. The 

Appeals Chamber considers that Libya has had ample opportunity to provide reasons. 

The Appeals Chamber notes that in the Document in Support of the Appeal in 

particular"^^ Libya put forward reasons as to why suspensive effect should be granted 

and as to why implementation of the decision would "create an irreversible situation 

or one that would be very difficult to correct; or potentially defeat the purpose of the 

appeal".^^ 

18. For these reasons, the Appeals Chamber rejects Libya's Application for Leave 

to Reply. 

in. MERITS 
19. Article 82 (3) of the Statute provides: 

An appeal shall not of itself have suspensive effect unless the Appeals Chamber 
so orders, upon request, in accordance with the Rules of Procedure and 
Evidence. 

20. The Appeals Chamber recalls that, as far as article 82 (3) of the Statute is 

concerned, "[s]uspension involves the non-enforcement of a decision, the subject of 

^̂  Libya's Application for Leave to Reply, para. 6. 
'̂̂  Libya's Application for Leave to Reply, para. 8. 

^̂  Document in Support of the Appeal, paras 186-190. 
^̂  Document in Support of the Appeal, para. 186. 
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an appeal". ̂ ^ In this case, the Impugned Decision is a decision on admissibility and 

not the warrant of arrest and the request for surrender. 

21. Libya's Request for Suspensive Effect is put somewhat ambiguously. It does 

not refer to the Impugned Decision, which concerns the admissibility of the case 

against Mr Gaddafi, but rather to "the order for his surrender": it requests that the 

Appeals Chamber "suspend the order for the surrender of [Mr Gaddafi] pending the 

conclusion of the present appeal, pursuant to article 82(3) of the Statute".^^ 

Nevertheless, in the Document in Support of the Appeal, Libya clarifies that its 
C'y 

request in fact relates to implementation of the Impugned Decision. The Appeals 

Chamber therefore understands the request to be a request pursuant to article 82 (3) of 

the Statute and rule 156 (4) of the Rules of Procedure and Evidence in relation to the 

Impugned Decision. 

22. The Appeals Chamber has previously found that the decision to order that an 

appeal has suspensive effect is discretionary; it has stated that, "[t]herefore, when 

faced with a request for suspensive effect, the Appeals Chamber will consider the 

specific circumstances of the case and the factors it considers relevant for the exercise 
C'y 

of its discretion under these circumstances". It has also summarised circumstances 

in which it has exercised its discretion to grant suspensive effect: 

In past decisions, the Appeals Chamber, when deciding on requests for 
suspensive effect, has considered whether the implementation of the decision 
under appeal (i) "would create an irreversible situation that could not be 
corrected, even if the Appeals Chamber eventually were to find in favour of the 
appellant", (ii) would lead to consequences that "would be very difficult to 
correct and may be irreversible", or (iii) "could potentially defeat the purpose of 
the appeal".^ [footnotes omitted] 

°̂ Prosecutor v. Germain Katanga, "Decision on the request for suspensive effect of the appeal against 
Trial Chamber II's decision on the implementation of regulation 55 of the Regulations of the Court", 16 
January 2013, ICC-01/04-01/07-3344 (OA 13), para. 5, referring to previous jurisprudence. 
^̂  Appeal, para. 12. 
^̂  Document in Support of the Appeal, paras 182-190. 
^̂  Prosecutor v. Mathieu Ngudjolo Chui, "Decision on the request of the Prosecutor of 19 December 
2012 for suspensive effect", 20 December 2012, ICC-01/04-02/12-12 (OA), para. 18, referring to 
previous jurisprudence. 

Prosecutor v. Germain Katanga, "Decision on the request for suspensive effect of the appeal against 
Trial Chamber II's decision on the implementation of regulation 55 of the Regulations of the Court", 16 
January 2013, ICC-01/04-01/07-3344 (OA 13), para. 6, referring to previous jurisprudence. 

No: ICC-01/11-01/11 OA 4 10/12 

y ^ 

ICC-01/11-01/11-387   18-07-2013  10/12  NM  PT OA4



23. The Appeals Chamber is not convinced that the reasons advanced by Libya 

merit the granting of suspensive effect to the Appeal. 

24. Libya argues that implementation of the Impugned Decision would create an 

irreversible situation or one that would be very difficult to correct or would 

potentially defeat the purpose of the appeal.^^ It argues that "[t]he purpose of the 

present appeal is to allow the Libyan domestic criminal process in respect of Mr. 

Gaddafi to continue to completion".^^ The Appeals Chamber finds, however, that the 

purpose of the appeal is for the Appeals Chamber to reach a decision pursuant to rule 

158 (1) of the Rules of Procedure and Evidence, which provides that "[a]n Appeals 

Chamber which considers an appeal referred to in this section may confirm, reverse or 

amend the decision appealed". The purpose is not to permit Libya to conduct its 

domestic criminal proceedings. 

25. Second, Libya argues that transfer of Mr Gaddafi to the ICC "would undermine 

the domestic investigation conceming his individual culpability, as well as creating 

substantial impediments with regard to a wider prosecutorial strategy and Libya's 

transitional justice policy as a whole".^^ It refers to, inter alia, the creation of an 

"irreversible situation" or "one that would be very difficult to correct and may be 
CO 

irreversible". 

26. The Appeals Chamber notes that, as far as national investigations are concerned, 

Libya is in a position to continue its investigations irrespective of the ongoing 

proceedings before the Court. The Appeals Chamber considers that it has not been 

provided with information as to why Mr Gaddafi's transfer to the Court would 

prevent Libya from continuing with its investigations conceming him, in addition to 

any other investigations or prosecutions. The Appeals Chamber is not convinced by 

the reasons provided as to why surrender of Mr Gaddafi to the Court would produce 

the results alleged. 

27. Having concluded that there is no reason to grant suspensive effect in this case, 

the Appeals Chamber recalls that Libya is currently obliged to surrender Mr Gaddafi 

^̂  Document in Support of the Appeal, paras 183, 186. 
^̂  Document in Support of the Appeal, para. 187. 
^̂  Document in Support of the Appeal, para. 189. 
^̂  Document in Support of the Appeal, para. 189; see also paras 188, 190. 
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to the Court. This obligation arises from the request for surrender which was issued 

pursuant to the Pre-Trial Chamber's decision on the warrant of arrest.^^ Leaving aside 

the question of whether article 95 of the Statute relates also to requests for surrender, 

the Appeals Chamber finds that, in any event, article 95 of the Statute is not 

applicable to the appellate phase of proceedings. This is because this phase of the 

proceedings is regulated by article 82 (3) of the Statute. In addition, in the view of the 

Appeals Chamber, once the Pre-Trial or Trial Chamber has ruled on an admissibility 

challenge, it is no longer "under consideration by the Court", as referred to in article 

95 of the Statute. Rather, the decision on the admissibility challenge is being reviewed 

by the Appeals Chamber pursuant to article 82 (1) (a) of the Statute. 

28. The Appeals Chamber notes Mr Gaddafi's request seeking an immediate ruling 

on the Request for Suspensive Effect. The Appeals Chamber has decided on this issue 

in any event "as expeditiously as possible" as required by rule 156 (4) of the Rules of 

Procedure and Evidence. The Appeals Chamber also notes Mr Gaddafi's submission 

that, should the Appeals Chamber not dismiss the Request for Suspensive Effect in 

limine, "then [he] reserves [his] right to submit a full response in relation to the merits 

of the Request".^^ The Appeals Chamber has now decided on the merits of the 

Request for Suspensive Effect and sees no need to receive further submissions from 

Mr Gaddafi in addition to those which he had already filed, also bearing in mind the 

approach now taken in this decision. 

Done in both English and French, the English version being authoritative. 

o/^, 
Judge Anita Usacka 

Presiding Judge 

Dated this 18th day of July 2013 

At The Hague, The Netherlands 

^̂  Pre-Trial Chamber I, Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, "Warrant of 
Arrest for Saif Al-Islam Gaddafi", 27 June 2011, ICC-01/11-14; "Decision on the 'Prosecutor's 
Application Pursuant to Article 58 as to Muammar Mohammed Abu Minyar Gaddafi, Saif Al-Islam 
Gaddafi and Abdullah Al-Senussi", 27 June 2011, ICC-01/11-12 and Registrar, Prosecutor v. SaifAl-
Islam Gaddafi and Abdullah Al-Senussi, "Request to the Libyan Arab Jamahiriya for the arrest and 
surrender of Muammar Mohammed Abu Minyar GADDAFI, Saif Al-Islam GADDAFI and Abdullah 
Al-Senussi", 4 July 2011, ICC-01/11-01/11-5. 
^̂  Mr Gaddafi's Response, para. 7. 
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