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International Criminal Court1

Trial Chamber VI2

Situation:  Democratic Republic of the Congo3

In the case of The Prosecutor v. Bosco Ntaganda - ICC-01/04-02/064

Presiding Judge Robert Fremr, Judge Kuniko Ozaki and5

Judge Chang-ho Chung6

Trial Hearing - Courtroom 37

Friday, 2 December 20168

(The hearing starts in open session at 9.36 a.m.)9

THE COURT USHER:  [9:36:59] All rise.10

The International Criminal Court is now in session.11

Please be seated.12

PRESIDING JUDGE FREMR:  [9:37:35] Good morning, everybody.  Court officer,13

please call the case.14

THE COURT OFFICER:  [9:37:40] Thank you, Mr President.15

The situation in the Democratic Republic of the Congo, in the case the Prosecutor16

versus Bosco Ntaganda, case reference ICC-01/04-02/06.17

We are in open session.18

PRESIDING JUDGE FREMR:  [9:37:54] Thank you, court officer.19

Now appearances in habitual order and you can just limit on changes, if any,20

compared to yesterday.21

MS SOLANO:  [9:38:03] No changes for the Prosecution, your Honour.22

PRESIDING JUDGE FREMR:  [9:38:05] Thank you, Ms Solano.  Defence.23

MS GRANDON:  [9:38:09] (Interpretation) Good morning, your Honour, your24

Honours.  No change from the Defence.25
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PRESIDING JUDGE FREMR:  [9:38:14] Thank you, Ms Grandon.1

Legal Representatives of Victims.2

MS PELLET:  [9:38:22] (Interpretation) Thank you, your Honour.  Mohamed Abdou3

has joined the team for the former child soldiers.4

MS GRABOWSKI:  [9:38:30] Good morning, Mr President, good morning, your5

Honours, there are no changes for the victims of the attacks today.6

PRESIDING JUDGE FREMR:  [9:38:36] Thank you, Ms Pellet.7

Thank you, Ms Grabowski.8

Before we have invite Madam Witness into the courtroom, the Chamber will deliver9

its oral decision, and we can start in open session.10

It's oral decision on in-court protective measures for Witness P-121.  Before11

proceeding with the testimony we will deliver this decision with respect to one of the12

11 witnesses for whom the Prosecution requested protective measures in filing13

number 1579.14

The present decision concerns Witness P-121, for whom the Prosecution requests15

in-court protective measures pursuant to Rule 87 of the Rules, in the form of face and16

voice distortion during testimony and the use of a pseudonym.17

The Defence opposed the protective measures in filing number 1593.  The Defence18

submits inter alia that the Prosecution fails to demonstrate any objectively justifiable19

risk of post-testimonial retaliation.20

On 29 November 2016, the Chamber received the VWU's in-court protective measures21

assessment for this witness, in which the VWU recommended the same protective22

measures as sought by the Prosecution.23

The Chamber notes that the Prosecution in its request has provided a limited basis to24

support the need for in-court protective measures.  The Chamber, however, has an25
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independent duty to protect the safety and well-being of witnesses and, as referred to1

in the following reasoning, has also had particular regard to the VWU's assessment.2

In assessing whether there exists an objectively justifiable risk for Witness P-121, the3

Chamber recalls that it has previously held that the general security situation in the4

region may be a relevant consideration in respect of specific witnesses.  In this5

instance, it's noted that the witness and the witness's family reside in an area where6

former UPC/FPLC militia members and supporters of the accused are present or7

continue to have influence.8

The Chamber further recalls that actual threats to a witness or his or her family are9

not a prerequisite to determining whether a witness faces an objectively justifiable10

risk and that there are reported instances where other witnesses were allegedly11

threatened as a result of their involvement with the Court.12

And for the next part of the decision we need to move into private session.13

Court officer, please.14

(Private session at 9.42 a.m.) *(Reclassified partially in public)15

THE COURT OFFICER:  [9:42:25] We are in private session, Mr President.16

PRESIDING JUDGE FREMR:  [9:42:27] Thank you, court officer.17

And I will continue.18

With regard to the witness's specific circumstances, the Chamber notes that, first,19

Witness P-121 (Redacted)20

(Redacted)21

(Redacted)22

Second, on the basis of the information contained in his statement and as reported by23

the VWU, (Redacted)24

(Redacted)25
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Third, the witness's family situation, and fourth, the reported risk of reprisals against1

the witness and his family as assessed by the VWU.  The Chamber notes in this2

regard that the VWU considers that public testimony would create a realistic threat.3

Finally, the Chamber notes that the witness is not currently in the ICC Protection4

Programme.5

Now let's move into open session again, court officer, please.6

(Open session at 9.44 a.m.)7

THE COURT OFFICER:  [9:44:09] We are in open session.8

PRESIDING JUDGE FREMR:  [9:44:11] Thank you, court officer.9

And in light of the circumstances just mentioned, the Chamber is satisfied that there10

exists an objectively justifiable risk with respect to the witness's security and11

well-being and that of the witness's family warranting the protection of Witness12

P-121's identity from the public.13

The Chamber further finds that the in-court protective measures sought do not14

unduly infringe upon the rights of the accused, given that the accused and the15

Defence will be able to see the witness give evidence at trial and hear his voice16

without distortion.17

Accordingly, and pursuant to Rule 87 of the Rules, the Chamber grants the measures18

of use of pseudonym for the purposes of the trial and voice and face distortion during19

testimony.  This concludes the Chamber's ruling.20

And now we can bring Madam Witness into the courtroom.  And I will ask the21

guards again to shield, for this short moment when Madam Witness is entering the22

room, the accused, just to protect or avoid risk that the witness will see the accused.23

(The witness enters the courtroom)24

PRESIDING JUDGE FREMR:  Madam Witness, good morning.25
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WITNESS:  DRC-OTP-P-0883 (On former oath)1

(The witness speaks Lingala)2

THE WITNESS:  [9:46:54]  (Interpretation) Good morning.3

PRESIDING JUDGE FREMR:  [9:46:56] At the beginning I would like to assure4

myself, Madam Witness, that you are okay to conclude your testimony today and,5

according to my estimation, it should be concluding during the first session.6

So are you feeling okay to continue?7

THE WITNESS:  [9:47:20]  (Interpretation) Yes.  Today I feel well.8

PRESIDING JUDGE FREMR:  [9:47:27] Very good.  As yesterday and day before9

yesterday, it's my duty to remind you, Madam Witness, that you are still under oath,10

which means that you have to speak the truth and nothing but the truth.  Do you11

understand?12

THE WITNESS:  [9:47:48]  (Interpretation) I understand.13

PRESIDING JUDGE FREMR:  [9:47:53] Very well.14

So now I will hand over the floor to Ms Grandon, representing Defence.15

Ms Grandon, you still have, if I am not wrong, 41 minutes to conclude your16

cross-examination.  And usual question, do you want to proceed in open or in17

private session?18

MS GRANDON:  [9:48:16] (Interpretation) I think we can stay in open session for the19

moment.20

PRESIDING JUDGE FREMR:  [9:48:22] All right, but please be vigilant.  So,21

Ms Grandon, please proceed.22

QUESTIONED BY MS GRANDON: (Continuing) (Interpretation)23

Q.   [9:48:32] Good morning, madam.24

A.   [9:48:37] Good morning.25
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Q.   [9:48:39] At the end of the day yesterday I was asking you a question on the1

basis of what you explained yesterday to my colleague, and I checked my reference.2

It was correct.  Page 22 of transcript T-168, you explained that when Bosco Ntaganda3

came to *Bule he addressed you and you stated the following:4

(Speaks English) "When he arrived he saluted everyone and, at that time when he was5

talking to everybody, he said the kadogos have to be well treated, the soldiers have to6

be well treated.  We are going to Djugu to get reinforcement to go and fight in7

Largu."8

(Interpretation) Those are lines 16 to 21, as indicated yesterday.  As I wanted to9

remind you yesterday, you mentioned in your statement of 2014 to the investigators10

of the Office of the Prosecutor that the commander addressed you in Lingala and11

sometimes in French.12

Madam Witness, I put it to you that Mr Ntaganda doesn't speak Lingala, and when he13

did address soldiers of the FPLC, he spoke Swahili.  Does that refresh your memory?14

A.   [9:50:44] Yes.  When he spoke in Swahili, somebody translated for us into15

Lingala.16

Q.   [9:51:17] (Redacted)17

(Redacted)18

(Redacted)19

A.   [9:51:52] (Redacted)20

(Redacted)21

PRESIDING JUDGE FREMR:  [9:52:05] Sorry, hold on, Madam Witness. We will22

have to move into private session and redact the last answer of the witness.23

(Private session at 9.52 a.m.) *(Reclassified partially in public)24

THE COURT OFFICER:  [9:52:23] We are in private session, Mr President.25
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PRESIDING JUDGE FREMR:  [9:52:27] I am not saying that it is for sure, but there is1

some risk that even if Madam Witness will testify about places, she moved from one2

to another, it could lead to revealing of her identity, so we would rather move into3

private session, Ms Grandon.  Sorry for that.4

MS GRANDON:  [9:52:58] (Interpretation)5

Q.   [9:52:59] So you're telling me, madam, Commander (Redacted); wasn't in Bule, is6

that what you're saying?7

A.   [9:53:13] What I said is that he was there, but that he wasn't a commander.8

Q.   [9:53:25] (Redacted)9

(Redacted)10

A.   [9:53:48] (Redacted)11

Q.   [9:54:07] (Redacted)12

A.   [9:54:25] (Redacted)13

Q.   [9:54:29] (Redacted)14

A.   [9:54:47] As I said, we were children.  We weren't mature enough to15

understand what their role was.  All we could know was what we were told.16

Q.   [9:55:13] Madam Witness, I put it to you that the commander responsible for the17

training centre was Christian De Gaulle.  Does that refresh your memory?18

Christian De Gaulle.19

A.   [9:55:43] Yes.  In fact, the commander, the commanders took turns.  Some20

would be there for a month and others would do it for a week.  They would change21

over regularly.22

Q. [9:56:24] Never in your statement to the investigators of the OTP in 2014, nor in23

the VPRS application form of 2011 and 2013 do you mention these commanders.24

That's correct, isn't it?25
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A.   [9:56:59] If it's VPRS or if it's who?  I don't know.1

MS GRANDON: [9:57:37] Just to clarify the transcript, in French I mentioned "de ce2

commandant" meaning Christian De Gaulle, and not "ces commandants" meaning3

these commanders in English.4

PRESIDING JUDGE FREMR:  [9:57:49] Well noted.5

MS GRANDON:  [9:58:13] (Interpretation)6

Q.   [9:58:13] Witness, in your statement to the Prosecutor about Bule,7

DRC-OTP-2074-0393, paragraph 37, you state with regard to your arrival in camp8

Bule, and here I -- (Speaks English) "When we arrived, they put us in a room."9

(Interpretation) A bit later, paragraph 63, you state, and here I quote: (Speaks English)10

"When we were not training or cooking, we stayed mostly inside the house in the11

camp.  We were not allowed to go outside the house a lot because the UPC soldiers12

feared we would run away."13

(Interpretation) I therefore understand when you explain this, madam, you're14

explaining that at camp Bule there were houses, were there not?15

A.   [9:59:35] What type of houses?  They were just tarpaulins that were there.  Are16

you going to consider that as being a house?  At that time we were just recruits.  We17

were kadogo.18

Q.   [9:59:59] Did the commanders live in concrete houses?19

A.   [10:00:22] Some of the houses were quite nice, were beautiful, but for us, we20

were living under a canvas roof, of sorts.  We didn't have an opportunity to take a21

careful look at the commanders' housing.22

Q.   [10:00:54] Were there a lot of these concrete or solid houses that you referred to?23

A.   You know, I couldn't really tell the difference.  We would go out and come24

back.  I really didn't pay much attention to that.25
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Q.   [10:01:31] Are you telling me you can't tell the difference between a concrete1

block house and a tent with a canvas?2

A.   [10:01:46] You asked me where the commanders lived.  Now how can I know3

to tell you where they were sleeping, they were sleeping here and they were eating4

there?  I was closed inside.5

Q.   [10:02:28] In your 2014 statement, in paragraph 56 in particular, you explained6

that when you were in the training camp in Bule, you went on patrol and you were all7

together in the centre.  My question is:  What centre are you referring to?8

A.   [10:03:08] What that means is we were at the camp.  They would have us go9

out and we couldn't actually be in the centre.  We were in the camp because that's10

where we lived.11

Q.   [10:03:31] You mention a market.  (Speaks English)12

"For example, if they had to go to the market or to pick up somebody we went with13

them and cared the bullet belts crossed over our chest and we carried the guns on our14

shoulders."15

THE INTERPRETER:  [10:03:54] Overlapping speakers, unfortunately.  The16

question was not audible.17

MS GRANDON:  [10:04:02] (Interpretation)18

Q.   [10:04:03] What market were you referring to, madam?19

A.   [10:04:10] I don't know.  Well, even the fact that we were carrying weapons,20

they weren't our weapons, it was for the chiefs when they had to go somewhere, they21

asked us to carry them.  Even when they went to the market, it was if they needed to22

buy something, we would have to carry what they had bought.  We didn't have any23

money.  Where would we find money to go to the market?24

Q.   [10:04:38] But where was that market, madam?25
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A.   [10:04:51] It was a well-known place.  It was an open-air market, and everyone1

would come and go, there were vehicles.  It was an open-air market.  It was2

alongside the road, in fact.3

Q.   [10:05:16] And compared to the camp, where was the market?4

A.   Well, to tell you the exact distance, I can't say, but the camp, you know, it was5

like a hill and the market was below the hill.  You had to go downhill to get there.6

Q.   [10:06:11] Madam, you have explained that following the attack on Largu,7

March 23, 2003 you were transported to Camp (Redacted) to receive care; is that8

correct?9

A.   [10:06:38] Yes.  The fighting took place and it was on the 23rd that I had that10

accident, and that's when I came back.11

Q.   [10:07:08] Do you know that since the month of February 2003 the area of12

(Redacted) was under the control of Commander Jérôme, who had separated from the13

UPC?14

MS SOLANO:  Your Honour.15

PRESIDING JUDGE FREMR:  [10:07:26] Yes, Ms Solano.16

MS SOLANO:  [10:07:28] Thank you, your Honour.  I object to the question because17

it's been put as if it were a fact, and this is not a fact that has been established.  I18

request that the Defence counsel rephrase.19

PRESIDING JUDGE FREMR:  [10:07:41] Ms Grandon.20

MS GRANDON:  [10:07:46] (Interpretation) Your Honour, I'm making a proposal to21

the witness.  She can say yes or she can say no.22

PRESIDING JUDGE FREMR:  [10:07:54] No, no, no, it's not a proposal, it's the23

Chamber that can make such a conclusion at the end of the trial, but not you.  So24

please rephrase the question.25
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MS GRANDON:  [10:08:25] (Interpretation)1

Q.   [10:08:26] Madam Witness, is it not correct that the area of (Redacted) since the2

month of February 2003 was under the control of Commander Jérôme?3

A.   [10:08:59] Are you talking about 2003 or 2002?4

Q.   [10:09:07] 2003.5

A.   [10:09:17] But what date exactly?6

THE INTERPRETER:  [10:09:23] Says the witness, using a French term.7

MS GRANDON:  [10:09:26] (Interpretation)8

Q.   [10:09:29] February of 2003, madam.9

A.   [10:09:31] I don't know.  In February, I was in Bule.10

Q.   [10:09:37] Is it not correct, madam, that after March 6, 2003, when the UPC lost11

the control of the town of Bunia, that they also lost control of Bule and Largu?12

A.   [10:10:10] I don't know.13

Q.   [10:10:13] I would put it to you that it would have been impossible for the UPC14

soldiers on March 23, 2003 to cross the zone between Largu, Bule and (Redacted) because15

that zone was in fact controlled by the UPDF, Commander Jérôme, and other groups16

that were opposed to the UPC.  Does that refresh your memory?17

A.   [10:11:01] I don't know.  That I don't know.18

Q.   [10:11:23] (Redacted)19

(Redacted)20

(Redacted)21

A.   [10:11:55] (Redacted)22

Q.   [10:11:57] (Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

MS GRANDON:  [10:15:46] (Interpretation)3

Q.   [10:15:47] (Redacted)4

A.   [10:15:59] (Redacted)5

Q.   [10:16:09] (Redacted)6

A. [10:16:23] (Redacted)7

(Redacted)8

Q.   [10:16:37] (Redacted)9

A.   [10:16:52] (Redacted)10

Q.   [10:17:08] (Redacted)11

(Redacted)12

A.   [10:17:28] (Redacted)13

MS GRANDON:  [10:17:36] (Interpretation) (Redacted)14

(Redacted)15

Q.   [10:18:23] (Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

A. (Redacted)22

(Redacted)23

(Redacted)24

PRESIDING JUDGE FREMR:  [10:19:57] Mr Grandon, minor point from my part.25
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You probably were not with us, but the Chamber asked the parties not to use the term1

"learned friend".  "Learned colleague" is fine with us.  Even if we know that it's2

normal in especially the common law system, but for those who come from other3

system it could be a little bit confusing, so please follow this guidance.  "Learned4

colleague" is fine, but please avoid the use of "learned friend."5

MS GRANDON:  [10:20:29] (Interpretation) The term used was "consœur, ou6

confrère," usually translated "my learned friend" in English, but I can change the7

word in French, if you prefer.8

PRESIDING JUDGE FREMR: [10:20:46] Maybe in order to avoid, otherwise I would9

just intervene again, which I would rather avoid.  Thank you.  As I said, it's a minor10

point.11

MS GRANDON:  [10:21:24] (Interpretation)12

Q.   [10:21:24] (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

A. (Redacted)17

(Redacted)18

Q.   [10:22:49] (Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

THE INTERPRETER:  [10:23:47] (Redacted)25
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(Redacted)1

MS GRANDON:  [10:23:53] (Interpretation)2

Q.   [10:23:54] (Redacted)3

A.   [10:24:04] (Redacted)4

Q.   [10:24:19] (Redacted)5

A.   [10:24:31] (Redacted)6

Q.   [10:24:35] (Redacted)7

A.   [10:24:51] (Redacted)8

(Redacted)9

THE INTERPRETER:  [10:25:16] (Redacted)10

(Redacted)11

MS GRANDON:  [10:25:42] (Interpretation)12

Q.   [10:25:43] Two days ago, in response to a question put to you by my colleague13

regarding the circumstances of your abduction by the militia, and this is transcript14

T-168, page 4 and 5, you explained that at the time you were with other children and,15

when you were asked to give names, you mentioned (Redacted) and (Redacted).  Do you16

remember explaining that?17

A.   [10:26:27] Yes.  We were with them.18

Q.   [10:26:34] And you explained that it was with them that you were abducted by19

the militia; is that correct?20

A.   [10:26:55] We all ended up in the same camp.21

Q.   [10:27:05] Were they with you?  They were with you, weren't they, when you22

were abducted by the militia?23

A.   [10:27:24] When I got there, I didn't see them and they hadn't seen me.  It was24

only afterwards that we began to see each other inside there.25

ICC-01/04-02/06-T-170-Red-ENG WT 02-12-2016 15/89 CVZ TICC-01/04-02/06-T-170-Red2-ENG CT WT 02-12-2016 15/89 GM T
Pursuant to the Trial Chamber VI’s Order, ICC-01/04-02/06-1887, dated 4 May 2017, the public reclassified and lesser redacted version of this transcript is filed in
the case.



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0883

02.12.2016 Page 16

Q.   [10:27:39] So when you were abducted when you were leaving school, they1

weren't with you; is that correct?2

A.   [10:27:55] Each person was going home.  As for myself, when I was abducted, I3

wasn't able to look in front or behind me. All I was thinking was how could I flee,4

how could I run away.  And then we ended up inside.5

PRESIDING JUDGE FREMR:  [10:28:15]  Ms Grandon, gentle reminder, last five6

minutes.7

MS GRANDON:  [10:29:10] (Interpretation)8

Q.   [10:29:11] Madam, in your 2014 statement, in paragraph 17, you say the9

following:  (Speaks English)10

"They just started taking children.  Each soldier would catch one.  Some children11

were grabbed at the spot."12

(Interpretation) Was (Redacted) and (Redacted) with you at that point in time?13

A.   Well, once a child was grabbed, they took them in.  And once we were inside,14

we began asking each other questions, "Where are you from?"  And we answered15

each other, "What class are you in?" and the other person would explain.  So it was16

once we were inside that we began getting to know each other.17

Q.   [10:30:57] Earlier on page 17, line 6 of today's transcript, you said the following:18

You said that (Redacted) had never touched you.  And yet in both victims application19

forms, the first dating from May of 2011, DRC-OTP-2079-1430, page 14, and you said,20

referring to your return to Camp (Redacted), you said, "I had (Redacted) as a partner."21

The page was 1440.22

Was (Redacted) your partner; yes or no?23

A.   [10:32:27] I was a child.  I was only 12 years old. (Redacted) was already an adult.24

Do you think he was going to go out with a minor?25
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Q.   [10:33:08] So you never had sexual relations with Mr (Redacted)?1

A.   [10:33:23] There was a lot of acts of sexual violence.  I can't tell you who did2

what, but as for cohabiting with him when he was an adult and I was a minor, I was3

only 12 years old, I don't think so.4

MS GRANDON:  [10:34:05] (Interpretation) I've finished, your Honour.5

PRESIDING JUDGE FREMR:  [10:34:08] Thank you for your punctuality.6

Now, Ms Solano, any update on your possible request for re-direct?7

MS SOLANO:  [10:34:18] Your Honour, may I have five minutes, please?  I have8

two questions with the witness.9

PRESIDING JUDGE FREMR:  [10:34:23] Fine with the Chamber.  Please proceed.10

And I guess we will proceed in private.11

MS SOLANO:  [10:34:29] Yes, your Honour.12

PRESIDING JUDGE FREMR:  [10:34:30] All right.13

QUESTIONED BY MS SOLANO: [10:34:36] (Continuing)14

Q.   [10:34:37] Good morning, madam.  Can you hear me well?15

A.   [10:34:43] Good morning.16

Q.   [10:34:44] Yesterday the Defence asked you several questions about your date of17

birth, about the date of birth that appears on several documents, including your18

voter's card, your victim participation application forms, and a register from the19

(Redacted) school.  And then the Defence also read out to you a part of the witness20

preparation session note at which you gave a date of birth.21

For the Defence reference, it's the witness preparation note 2098-0430 at 0434, on22

paragraph 9.23

And this was a date that you provided to the Prosecution last -- last week when we24

met, and after the Defence reminded you of the date that you had given the25
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Prosecution last week, they asked you a question, and the question was:  "What was1

your real date of birth?"  And according to the transcript, you answered, "I don't2

know."3

The reference is yesterday's transcript, page 86, from line 12.  So my question,4

madam, for you is:  Do you know what your date of birth is?5

A.   [10:36:25] Yes, I know very well, (Redacted).  But the Defence lawyer6

confused me.  I answered.  She wasn't in agreement.  And afterwards she said I7

was the one who had written these false statements, and that's why I said that I know8

nothing about what she was asking me.  Because she had already annoyed me.9

I am sorry.  She confused me with her questions and that's the reason why I10

answered that way.  I don't even remember the other ways in which I answered.11

Q.   [10:37:25] Madam, and for my last question I need to ask you to clarify12

something that is not clear from yesterday's transcript.  And for the Defence, I am13

referring to the English transcript at page 13, line 2 and line 9, and the French version,14

page 13, line 5.15

Madam, according to the English transcript, you said that you -- that when you filled16

in the victim application form in 2011, you told those people that you lived with17

(Redacted) for two years, and the French version captures your answer a little18

differently.  So I want to ask you, is that right, did you live with (Redacted) for two19

years?20

PRESIDING JUDGE FREMR:  [10:38:37] Sorry.  Ms Grandon.21

MS GRANDON:  [10:38:44] (Interpretation) I don't see a difference between the22

French version and the English version of the transcript.23

PRESIDING JUDGE FREMR:  [10:38:52] Ms Solano.24

MS SOLANO:  [10:38:53] Your Honour, the French transcript --25
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PRESIDING JUDGE FREMR:  [10:38:56] Mike, please.1

MS SOLANO:  [10:39:00] Can the headphones come off, please, your Honour.2

In the French transcript at line 5 or, rather, let me start with the English transcript.3

The answer of the witness, according to the English transcript at page 13, line 9, ends4

with "I lived with (Redacted) for two years."  The French version, on page 13, line 5,5

captures that same expression but then continues to say, "How could that have been6

possible," or the relevant words in French.  I don't want to repeat them in case the7

witness can understand me, but there is a difference.  The French answer is longer,8

and in my submission it introduces doubt as to what she meant.9

PRESIDING JUDGE FREMR:  [10:39:49] Ms Grandon, any objection to clarify that10

issue?11

MS GRANDON:  [10:39:53] (Interpretation) No, your Honour.12

PRESIDING JUDGE FREMR:  [10:39:55] Please proceed, Ms Solano.  And madam13

assistant, please put headphones back.14

MS SOLANO:  [10:40:10] Thank you.15

Q.   [10:40:11] Madam, I'll repeat my question.  Did you live with (Redacted) for16

two years?17

A.   No.18

MS SOLANO:  [10:40:28] Thank you, your Honour.  I have no more questions.19

PRESIDING JUDGE FREMR:  [10:40:31] All right.  Now I would like to put a few20

questions to Madam Witness, but...21

Sorry, Ms Grandon, I forgot to ask whether you want to recross Madam Witness.22

MS GRANDON:  [10:40:59] (Interpretation) No, your Honour.23

PRESIDING JUDGE FREMR:  [10:41:00] Thank you.  Because I found it self-evident24

but I thought it my duty to ask you.  But it is probably better to remain in private25
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session, not to limit the witness in her responses.1

Madam Witness, I have just a few questions at the end of your testimony for you, but2

before doing that, you said that you, yesterday, answered to Defence counsel3

questions that you don't know even if you knew because you were annoyed.  It's not4

the right approach, I have to say, because you are under oath.  So if you know5

something, even being silent could be interpreted as a violation of your solemn6

undertaking, so please don't do that any more.7

I also put to you a question that might annoy you, but you are really obliged to8

respond truthfully regardless of that.9

So my first question is:  Could you estimate, and rough estimate - the number of10

weeks or months would be fine with me - could you estimate how long did your11

training as a recruit last?12

THE WITNESS:  [10:42:55]  (Interpretation) I no longer remember exactly.  The day13

I entered until the day I left, if you look at the dates, the date on which I entered and14

the date on which I left, then you can find an estimate.15

PRESIDING JUDGE FREMR:  [10:43:21] Yes, but Madam Witness, for me it would be16

even sufficient to say one month, two months, half of the year.  Just, really, I am not17

asking for the precise, precise dates, just a rough estimation.  Are you able to provide18

me with that?19

THE WITNESS:  [10:44:01]  (Interpretation) Your Honour, I'm not able to count the20

time that I spent there.21

PRESIDING JUDGE FREMR:  [10:44:10] All right.  Then was singing of songs an22

integral part of the training?23

THE WITNESS:  [10:44:44]  (Interpretation) There were songs, but I can't remember24

the songs that we had to sing.25
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PRESIDING JUDGE FREMR:  [10:44:52] Yes, I remember that you said when it was,1

I guess Prosecution asked you on that day, that you don't remember precise text, but2

don't you remember at least, I would call it message coming from those songs, what3

those songs was about?  Again, just roughly, I don't need -- I am not asking you to4

provide us with precise text, but whether it was about love, about nature, just the5

main message contained in those songs, if any.6

THE WITNESS:  [10:45:50]  (Interpretation) These songs were meant to raise our7

morale so that we could go uphill and downhill without getting tired, so that we8

could run as we were meant to.9

PRESIDING JUDGE FREMR:  [10:46:18] All right.  And my last question, or maybe10

two:  In what language those songs were sung?11

THE WITNESS:  [10:46:34]  (Interpretation) We sang in all languages.12

PRESIDING JUDGE FREMR:  [10:46:42] Fine.  And do you remember one, but for13

me important detail, was in the text of those songs any name of any commander14

mentioned?15

THE WITNESS:  [10:47:11] (Interpretation) When we were singing, we mentioned16

the ranks of the commanders.17

PRESIDING JUDGE FREMR:  [10:47:38] Maybe I was misunderstood.  I meant18

whether name of any commander.  Does it mean that no names were mentioned or19

were contained in the text of those songs, just ranks?20

THE WITNESS:  [10:48:09]  (Interpretation) Yes, we would mention their names in21

the songs, to pay homage to them.22

PRESIDING JUDGE FREMR:  [10:48:22] And do you at least remember some of23

those names?24

THE WITNESS:  [10:48:45]  (Interpretation) Your Honour, do you want me to give25
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you the names?  Which names?1

PRESIDING JUDGE FREMR:  [10:48:53] I am still not sure that we understand each2

other, but I thought that part of those songs also was names of some commanders.3

So that is why I am asking you whether you remember if you were singing that you4

also mentioned as a part of the text name of any commander, concrete name.  But I5

don't want to put you in your mouth this name, so I'm asking whether you remember6

any name that was part of the text.7

THE WITNESS:  [10:49:57]  (Interpretation) The first names that we mentioned were8

the names of Bosco; second, Commander (Redacted).  They were the ones who9

participated most of the time when we were singing.  He participated most of the10

time when we were singing.11

THE INTERPRETER:  [10:50:34] Corrects the interpreter.12

PRESIDING JUDGE FREMR:  [10:50:38] And sorry that I am adding more and more13

last questions, but still you are saying that, for example, Commander (Redacted)14

participated, but does it mean that you also sang about him, about Mr (Redacted), or15

about Bosco Ntaganda?16

THE WITNESS:  [10:51:11]  (Interpretation) Yes.  When we were singing, we17

would mention their names.18

PRESIDING JUDGE FREMR:  [10:51:25] Now I understand.  Thank you, Madam19

Witness.20

Ms Grandon.21

MS GRANDON:  [10:51:32] (Interpretation) Your Honour, on the basis of your last22

question, I would like to ask a last question, and for the base of my question I would23

like to be shown on the screen, on your screens and not on that of the witness, a24

paragraph of the 2014 statement, your Honour.25
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PRESIDING JUDGE FREMR:  [10:52:00] All right, you can just re-examine the1

witness also on, this is just for future, on facts that arose from the questioning made2

by the Chamber.3

MS GRANDON:  [10:52:18] (Interpretation) DRC-OTP-2074-0393, page 0402,4

paragraph 55. If it's possible to zoom in on paragraph 55.5

QUESTIONED BY MS GRANDON: (Continuing)6

Q.   [10:53:27] Witness, during your interview with the investigators of the Office of7

the Prosecutor in 2014, you explain the following:8

(Speaks English) "Sometimes the commanders would give speeches about how the9

children were supposed to help and protect, that we should be given a good training.10

During the speeches we were supposed to be quiet.  Other times we would also sing11

the national anthem the 'Début Congolais' and 'La Zaïroise'.  We didn't sing any12

other songs."13

(Interpretation) In light of the explanations that you've just given to the Presiding14

Judge, my question is as follows, madam:  Did you or did you not sing other songs15

than the Zaïroise and Début Congolais?16

A.   [10:54:43] We sang the national anthem, the Zaïroise.17

Q.   [10:55:01] Do you know that the UPC was an opposition party to the central18

government?  As such, they had no reason to sing national anthems in the FPLC19

ranks?20

PRESIDING JUDGE FREMR:  [10:55:21] Madam Grandon, this is an argumentative21

question.  I will not permit such a question.22

Any further questions?23

MS GRANDON:  [10:55:27] (Interpretation) I've finished, your Honour.24

PRESIDING JUDGE FREMR:  [10:55:28] All right.  So now let's move into open25
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session.1

(Open session at 10.55 a.m.)2

THE COURT OFFICER:  [10:55:46] We are in open session, Mr President.3

PRESIDING JUDGE FREMR:  [10:55:48] Thank you, court officer.4

Madam Witness, it concludes your testimony.  So on behalf of the Chamber, I would5

like to thank you, that you underwent such a long journey and you spent a relatively6

long time with us in the courtroom and that you had to answer so many, so many7

questions which, as I understand, was even sometimes bothering you, but it's part of8

the proceedings, that not all questions are really pleasant to the witness.9

So I would like to thank you for that.  I hope that your testimony will assist us in our10

effort to find the truth in this case, and I wish you save journey home.11

Now, court usher, please assist to --12

THE WITNESS:  [10:56:52]  (Interpretation) Thank you.13

PRESIDING JUDGE FREMR:  [10:56:59] -- assist the witness to leave the courtroom.14

(The witness is excused)15

PRESIDING JUDGE FREMR:  [10:57:21] Ms Solano, please.16

MS SOLANO:  [10:57:22] Your Honour, I would like to make a brief submission in17

relation to the disclosure matter that arose yesterday on which there has not been the18

expected result yet.19

PRESIDING JUDGE FREMR:  [10:57:33] Please go ahead.20

MS SOLANO:  [10:57:35] Well, actually, that said, your Honour, your Honours gave21

guidance, the Defence sent an email last night saying that they had sought the22

VPRS's...23

PRESIDING JUDGE FREMR:  [10:57:53] Consent.24

MS SOLANO:  Consent.25
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PRESIDING JUDGE FREMR:  We are aware of that.1

MS SOLANO:  [10:57:54] Well, we still don't have a document, your Honours, and2

we would like to have it.  We don't understand why it was necessary to consult the3

VPRS after the Chamber had already spoken and we don't understand what the delay4

is.  And also, as the information is now, we've been told, supposedly publicly, we5

really don't understand the delay, and request that the Chamber --6

PRESIDING JUDGE FREMR:  [10:58:16] Yes, as I said before, I would give the floor7

to Defence to respond.  That as to the matter, I don't find it really of high relevance,8

but as to the procedure, I think it's really necessary to clarify what are the obstacles on9

the Defence part.10

MS GRANDON:  [10:58:39] (Interpretation) No obstacle, your Honour, it's just that11

we considered that as VPRS had written this note, it was necessary to consult them12

before the document was communicated.  But if the Chamber considers that we can13

communicate this note before this agreement is given, it will be done.14

PRESIDING JUDGE FREMR:  [10:59:00] I am ordering that.  Okay?  Fine.  Now --15

MS GRANDON:  [10:59:07] (Interpretation) The document shall be therefore16

communicated just after the end of the session.17

I have a question.  We've mentioned several errors in the transcript, would you like18

that to be resolved in writing?19

PRESIDING JUDGE FREMR:  [10:59:21] Yes, we would prefer that.20

MS GRANDON:  [10:59:22] (Interpretation) Thank you, your Honour.21

PRESIDING JUDGE FREMR:  [10:59:26] Now we take our regular break and we will22

continue at 11.30 with our upcoming witness which, if I'm not wrong, should be P-2.23

Now we have break.24

THE COURT USHER:  [10:59:43] All rise.25
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(Recess taken at 11.00 a.m.)1

(Upon resuming in open session at 11.31 a.m.)2

THE COURT USHER:  [11:31:50] All rise.3

Please be seated.4

PRESIDING JUDGE FREMR:  [11:32:22]  Good morning again.  Since I see many5

changes in composition of the teams, I would like to ask you for update on6

appearances.  Starting with Prosecution.7

MR VAN DER WERF:  [11:32:34]  Good morning, your Honours.  For this session8

the Prosecution is represented by Dianne Luping, trial lawyer; James Pace, assistant9

trial lawyer; Nicole Samson, senior trial lawyer; Selam Yirgou, case manager;10

Claudine Umurungi, assistant legal officer; and myself, Mr Rens van der Werf,11

assistant trial lawyer.12

Thank you, Mr Rens van der Werf.13

PRESIDING JUDGE FREMR:  [11:33:01]  Thank you.14

Defence.15

MR BOURGON:  [11:33:04]  (Interpretation)  Good morning, your Honour.  For16

the Defence this morning, Mr Jules Guillaumé, Madam Dignité Bwiza and myself,17

Stéphane Bourgon.18

Thank you, your Honour.19

PRESIDING JUDGE FREMR:  [11:33:21]  Thank you.20

And as to the Legal Representatives, I note that there are no changes.21

Before we start with the testimony of the upcoming witness, the Chamber will22

address some procedural matters.23

First, for the purposes of timing for this witness, as indicated in the Chamber's24

preliminary Rule 68(3) oral decision delivered on 29 November 2016, the Prosecution25
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shall have two and a half hours to examine the witness, which shall include the1

process of seeking admission of the witness material upon Rule 68(3), as well as its2

supplementary examination of the witness.3

The Defence has been permitted six hours for cross-examination of the witness and4

will need to make a motivated request for any additional time.5

Now I will go into private session for the next part.6

Court officer, please.7

(Private session at 11.34 a.m.) *(Reclassified entirely in public)8

THE COURT OFFICER:  [11:34:43]  We are in private session, Mr President.9

PRESIDING JUDGE FREMR:  [11:34:52]  Thank you, court officer.10

I recall the Chamber's decision with filing number 774 extending the in-court11

protective measures to this witness that were granted by Trial Chamber I in the12

Lubanga proceedings.  These are face and voice distortion and the use of a13

pseudonym.  I also note that the VWU sent its protective measures report via email14

on 25 November 2016 and that it recommends these in-court protective measures15

continue to apply.16

The VWU's vulnerability assessment was received on 29 November 2016 and17

indicated that no special measures are required.18

Relatedly, if parties or participants seek to refer to the fact that the witness has19

previously testified before the Court, as usually, please do so in private session only.20

This will be consistent with the Chamber's approach during the testimony of other21

Lubanga witnesses and it has been considered necessary to maintain the integrity of22

the Chamber's decision on protective measures.23

And further, the Chamber also has taken note of the Defence notice of objections to24

the use or admission of certain documents and it will address as usual any such25
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objections if and when they arise.  It's noted that guidance has already been1

provided in relation to the majority of the objections in the Chamber's preliminary2

ruling on the use of Rule 68(3).3

And now we can return back into open session and bring the witness into the4

courtroom.5

Court usher, please assist.6

(Open session at 11.37 a.m.)7

THE COURT OFFICER:  [11:37:09]  We're in open session, Mr President.8

PRESIDING JUDGE FREMR:  [11:37:11]  Mr Bourgon, please, and we are in open9

session so I hope that we can remain there.10

MR BOURGON:  [11:37:17]  I believe that we can, Mr President.  I would simply11

like to address our notice of objections to the use and admission of certain documents.12

There is one overriding objection which you find in this document concerning the13

admission of transcripts and translations of audiovisual material, and this overriding14

objection has to do with the names which appear at the beginning of such transcripts.15

It is our position, and the Chamber has already ruled in the past on this objection, that16

whenever a transcript or a translation is entered into evidence, it should be without17

the page which says who is speaking in such extract.18

And so that's for all of the material to be used.  It is our submission that this page19

should be removed, the page that says who is speaking, because the evidence in this20

respect has to be that of the witness and not that of a document which is submitted in21

evidence.22

Thank you, Mr President.23

PRESIDING JUDGE FREMR:  [11:38:30]  Prosecution, your position on that24

submission.25
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MR RENS VAN DER WERF:  [11:38:36]  I remember the Chamber's previous ruling1

on this matter, and that is indeed correct what the Defence has stated on the matter.2

I note that the translations and transcriptions of the relevant video excerpts will, in3

any event, not be admitted today.  They will only be marked for identification4

pending the finalisation of discussions with the Defence in case the Defence has any5

objection or any comment on the accuracy of the translation or the transcription.6

(The witness enters the courtroom)7

PRESIDING JUDGE FREMR:  [11:39:07]  Yes, it used to be our regular approach so I8

guess we can still maintain that.9

Now, Mr Witness, can you hear me?10

WITNESS:  DRC-OTP-P-000211

(The witness speaks Swahili)12

THE WITNESS:  [11:39:34] (Interpretation)  Yes.13

PRESIDING JUDGE FREMR:  [11:39:36]  Mr Witness, on behalf of this Chamber14

I would like to welcome you to the courtroom.  You are called to testify in the case15

against Mr Bosco Ntaganda and I would like to give you guidance that you will need16

when giving your testimony.17

You will be asked soon questions both by the Judges and lawyers in this courtroom.18

Please listen carefully to those questions.  If you do not understand, feel free to ask19

the question to be repeated.  We want you to tell the truth and tell us what you saw,20

heard and sensed yourself.  If you didn't see or hear it yourself but you found out21

some other way, then you should explain how.22

You may not remember all details and it doesn't matter, please testify just on that23

which you remember.  Don't guess.  Don't make things up.  There is nothing24

wrong in saying "I don't know" or "I don't remember."25
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Do you understand all this, Mr Witness?1

THE WITNESS:  [11:41:08] (Interpretation)  Yes, I understand.2

PRESIDING JUDGE FREMR:  [11:41:10]  Good.3

Mr Witness, protective measures are put in place to ensure that your identity is not4

revealed to the public. This means that the public cannot see your face and that your5

voice is being disguised so that the public cannot recognize it.  We will refer to you6

as "Mr Witness" only and ensure that your name and any other information that risks7

revealing who you are is not broadcast to the public.  Therefore, whenever you need8

to describe anything that might reveal your identity, we will do so in private session9

so that no one outside the courtroom can hear your answer.10

Do you understand, Mr Witness?11

THE WITNESS:  [11:42:17] (Interpretation)  Yes, I understand.12

PRESIDING JUDGE FREMR:  [11:42:22]  Now, Mr Witness, you will be provided13

with a piece of paper containing text of the solemn undertaking.  So please now14

make your solemn undertaking to tell the truth by reading out the text of the15

declaration.16

THE WITNESS:  [11:42:40] (Interpretation)  I declare solemnly that I will state the17

truth, the whole truth and nothing but the truth.18

PRESIDING JUDGE FREMR:  [11:42:57]  Thank you, Mr Witness.19

So you are now under oath and you also need to be aware that it's an offence within20

the jurisdiction of this Court to give false testimony.  Do you understand that?21

THE WITNESS:  [11:43:20] (Interpretation)  Yes.22

PRESIDING JUDGE FREMR:  [11:43:21]  Good.23

Now finally a few practical matters you should have in mind when giving your24

testimony.  It's important to speak into the microphone, to speak clearly and to speak25
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at a slow pace to allow the interpreters to translate everything precisely.  You should1

only start speaking when the person asking you the question has finished.  And2

what is also very important, when a question is asked, please do not respond3

immediately but count in your head to three at least and only then give your answer,4

because this pause of at least three seconds is essential for us to properly translate and5

record what you are saying.6

If you have any questions during your testimony, do not hesitate to let us know by7

raising your hand.  We will then give you the opportunity to speak.8

Have you understood all that, Mr Witness?9

THE WITNESS:  [11:44:44] (Interpretation)  Yes.10

PRESIDING JUDGE FREMR:  [11:44:46]  So we can now start your testimony.11

Prosecution, Mr van der Werf, you have the floor.12

MR VAN DER WERF:  [11:45:15]  Thank you, Mr President.13

QUESTIONED BY MR VAN DER WERF:  (Interpretation)14

Q.   [11:45:23]  We've already met, but let me remind you that my name is Mr van15

der Werf.  I'm going to be asking you questions on behalf of the Prosecution.  And16

before we begin, I would like to repeat that if at some point there's a question you17

don't understand, feel free to let me know and I will clarify the question.18

If you feel that there's something that might identify you, you can also request that we19

go into private session.  What that means is that anyone outside of this courtroom20

cannot hear what is being said inside the courtroom.21

MR VAN DER WERF:  [11:46:10]  Mr President, I will follow the procedure which22

has been adopted thus far in relation to witnesses for whom Rule 68 applications have23

been made.  I will then conduct a brief supplementary examination, as your Honours24

permitted in the 29 November 2016 oral ruling.25
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PRESIDING JUDGE FREMR:  Exactly.1

MR RENS VAN DER WERF:   I will do all of this in the two and a half hours that the2

Prosecution has been granted.3

PRESIDING JUDGE FREMR:  [11:46:33]  Yes, I can confirm it's fine with the4

Chamber.5

MR VAN DER WERF:  [11:46:38]  Since my first questions are of an identifying6

nature and the witness has been granted protective measures, I would like to move7

into private session, please.8

PRESIDING JUDGE FREMR:  [11:46:49]  All right.9

Court officer, let's move into private session.10

(Private session at 11.46 a.m.) *(Reclassified partially in public)11

THE COURT OFFICER:  [11:47:00]  We're in private session, Mr President.12

PRESIDING JUDGE FREMR:  [11:47:04]  Thank you, court officer.13

Mr van der Werf, you may proceed.14

MR VAN DER WERF:  [11:47:08]  Thank you, Mr President.15

And for the few first questions I would request the Chamber's permission to lead the16

witness on this biographic information.17

PRESIDING JUDGE FREMR:  [11:47:20]  Defence, any objection to that?18

MR BOURGON:  [11:47:23]  Of course not, Mr President.19

PRESIDING JUDGE FREMR:  [11:47:25]  Please proceed.20

MR VAN DER WERF:  [11:47:27]  (Interpretation)21

Q.   [11:47:29]  Witness, is it correct that your name is (Redacted)?22

A.   [11:47:41]  Yes.23

Q.   [11:47:48]  What is your date of birth?24

A.   [11:47:54]  I was born on (Redacted) and the year was (Redacted).25

ICC-01/04-02/06-T-170-Red-ENG WT 02-12-2016 32/89 CVZ TICC-01/04-02/06-T-170-Red2-ENG CT WT 02-12-2016 32/89 GM T
Pursuant to the Trial Chamber VI’s Order, ICC-01/04-02/06-1887, dated 4 May 2017, the public reclassified and lesser redacted version of this transcript is filed in
the case.



Trial Hearing                         (Private Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0002

02.12.2016 Page 33

Q.   [11:48:23]  Is it exact that your (Redacted) is (Redacted)?1

A.   [11:48:37]  Yes.2

Q.   [11:48:40]  Were you born in (Redacted)?  Is that correct?3

A.   [11:48:50]  Yes.4

Q.   [11:48:53] And lastly, you belong to the (Redacted) ethnic group; is that correct?5

A.   [11:49:02]  Yes.6

Q.   [11:49:05]  Witness, when we met earlier this week I explained to you that we7

had requested that some of your written statements and (Redacted)8

(Redacted), as well as a number of other documents, including photographs and9

video extracts be admitted into the case as evidence.  Given that (Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

In the present case I must ask you a few questions about (Redacted)16

(Redacted), and that is what I am going to do right now.17

MR VAN DER WERF:  [11:50:41]  Mr President, I will also proceed in the same18

manner as with other witnesses and that is to provide the witness a physical binder19

containing the documents that I would like to show him.  I understand that the20

Chamber and the parties and participants have also been provided with this binder.21

PRESIDING JUDGE FREMR:  [11:50:59]  Yes, at least on behalf of the Chamber I can22

confirm that.  Yes, I also see nodding.  Fine.  So we can proceed this way.23

Court usher, please assist.24

MR VAN DER WERF:  [11:51:22]  And to clarify, this binder does not contain all the25
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materials that the Prosecution has on its list of documents.  It only contains the1

materials that the Chamber considers admitting under Rule 68(3).2

PRESIDING JUDGE FREMR:  [11:51:36]  Understood.3

MR VAN DER WERF:  [11:51:39] (Interpretation)4

Q.   [11:51:41]  Mr Witness, do you remember having (Redacted)5

(Redacted)?6

A.   [11:52:01]  Yes.7

Q.   [11:52:06]  I'd like to ask you to take a look at the documents under tab 1 and 68

of the binder -- 1 through 6.9

THE INTERPRETER:  [11:52:29]  The Swahili booth would request that the10

Prosecutor speak closer into the microphone.  The interpreters are having trouble11

hearing him.12

MR VAN DER WERF:  [11:52:41]  I understand that I need to speak louder or turn13

on two microphones, and I will.14

Whilst the witness looks at these documents I will just briefly state the ERNs of the15

English and French versions of these documents which the Prosecution seeks to admit16

under Rule 68(3).  The ERNs are DRC-OTP-2054-2524, the second document is17

2054-2447, the third document 2055-1132, the fourth document is 2055-1037, the fifth18

is 2055-1269 and the sixth and last one is 2055-1228.19

Q.   [11:54:20]  (Interpretation)  Witness, do you recognize these documents?20

A.   [11:54:36]  Yes.21

Q.   [11:54:40]  Do you remember having (Redacted)22

(Redacted)?23

A.   [11:55:04]  Yes.24

Q.   [11:55:07]  Do you remember that you were given the opportunity to look25
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through these documents in the previous days with the help of an interpreter?1

A.   [11:55:20]  Yes.2

Q.   [11:55:23] You were given the opportunity to make any corrections or3

clarifications that you felt necessary; is that the case?4

A.   [11:55:35]  Yes.5

Q.   [11:55:41]  I would like to discuss with you some of these corrections, but I'm6

not going to cover all of the clarifications or corrections that you might have made.7

MR VAN DER WERF:  [11:55:57]  Your Honours, as we have done with previous8

Rule 68(3) witnesses I will only elicit from the witness those corrections that were9

made to the materials that the Prosecution seeks to have admitted.10

PRESIDING JUDGE FREMR:  [11:56:07]  All right.11

Mr Bourgon.12

MR BOURGON:  [11:56:14]  Thank you, Mr President.  I would just like to know if13

these corrections that my colleague is referring to are those that were made at a14

previous time or those that were made last week during the preparation session.15

Just to confirm.  Thank you.16

PRESIDING JUDGE FREMR:  [11:56:29]  Prosecution.17

MR VAN DER WERF:  [11:56:30]  Your Honours, during the witness preparation18

session with this witness the witness was asked to look at the table listing all the19

corrections that he had made in the past and asked to confirm those corrections,20

which he has.  To the extent that those corrections relate to the documents that we21

seek to admit, I will elicit those corrections.  The correction that I will elicit now is a22

correction that the witness made during witness preparation for the first time this23

week.24

PRESIDING JUDGE FREMR:  [11:57:02]  All right.25

ICC-01/04-02/06-T-170-Red-ENG WT 02-12-2016 35/89 CVZ TICC-01/04-02/06-T-170-Red2-ENG CT WT 02-12-2016 35/89 GM T
Pursuant to the Trial Chamber VI’s Order, ICC-01/04-02/06-1887, dated 4 May 2017, the public reclassified and lesser redacted version of this transcript is filed in
the case.



Trial Hearing                         (Private Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0002

02.12.2016 Page 36

MR VAN DER WERF:  [11:57:14]  (Interpretation)1

Q.   [11:57:16]  Witness, I'd like to ask you to look at a particular page in your2

(Redacted) and I'm going to read out a part of that document.3

This is document DRC-OTP-2055-1132.  And this is on page 1190, 1190.4

If necessary, I can ask the registrar to help you find the page if you need help.5

Have you found the page, sir?6

A.   [11:58:24]  Excuse me.7

Q.   [11:58:40]  This is under tab 3, let me repeat that the reference is 2055-1132,8

page 1190.9

PRESIDING JUDGE FREMR:  [11:59:03]  It's page 59 of the document.10

MR VAN DER WERF:  [11:59:44]  (Interpretation)11

Q.   [11:59:45]  Witness, I'm going to read out a portion of this page and then I'm12

going to ask you a question.  Now, in this (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

My question is do you have any clarification to provide as regards this sentence?17

A.   [12:00:36] (Redacted)18

(Redacted)19

Q.   [12:00:59]  Thank you, Witness.  You can set that document aside now.20

Witness, aside from that clarification, is the information (Redacted)21

(Redacted) true to the best of your knowledge, true and correct?22

A.   [12:01:39]  I believe so, yes.  There are things that I can remember, others that I23

can't because I'm a human being and since these events took place a long time ago, I24

may have forgotten certain things.25
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Q. [12:02:01]  That's perfectly understandable.  Now, Witness, do you remember1

that (Redacted)2

(Redacted)3

(Redacted)4

A.   [12:02:32]  Yes.5

MR VAN DER WERF:  [12:02:38]  I'm here referring to -- in particular to items 23 to6

27 on the Prosecution's updated list of items that may be used during this -- during7

the testimony of this witness.  And those are excerpts 2 to 6 in annex A of the8

Prosecution's request under Rule 68(3).  The Prosecution will provide the *court9

officer with a copy of this document so that there's no need to read out in the10

transcript all the ERNs and specific minutes of the videos which the Prosecution seeks11

to admit.12

Q.   [12:03:24]  (Interpretation)  Now, please turn to tab 10 and 11 of your binder.13

MR VAN DER WERF:  [12:03:38]  And the documents that I'm showing the witness14

now are two photographs, the ERNs of which are DRC-OTP-0087-0275 and the15

second one is 0087-0261.16

Q.   [12:04:13]  (Interpretation)  Do you recognize those photographs?17

A.   [12:04:28]  Yes.18

Q.   [12:04:31]  You were shown these photographs (Redacted) and19

questions were put to you about them.20

A.   [12:04:44]  Yes.21

Q.   [12:04:47]  The information you provided in relation to those photographs, is it22

accurate to the best of your knowledge?23

A.   [12:05:07]  Yes.24

Q.   [12:05:12]  Let me now refer you to a video excerpt which you were shown25
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(Redacted)1

(Redacted)2

A.   [12:05:50]  Yes.3

Q.   [12:05:53]  Do you remember that you sought to clarify something in relation to4

that video excerpt during that week during your preparatory session?5

A.   [12:06:18]  Yes.6

Q.   [12:06:19] I would like to read out an excerpt of your statement of (Redacted) in7

which you provided some information relating to that video and I would then ask8

you whether you have any clarification to make in that connection.  I'm referring to9

statement (Redacted) at page (Redacted), paragraph (Redacted).  And I will now read the10

excerpt of your statement.11

I see you looking into your folder, but Mr Witness, you don't need to look at that12

document for now.  I will simply read out an excerpt of that statement and then put13

a question to you in that connection.  Let me now read the excerpt:14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

Do you wish to clarify anything in relation to what has been written down in that19

statement?20

A.   [12:08:09]  Yes.21

Q.   [12:08:22]  What do you wish to clarify?22

A.   [12:08:37]  I would like to clarify something in relation to (Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted) However, during the war I lost (Redacted) and I also lost my mind, so10

to speak, and that is why it was difficult for me to remember everything.11

Q.   [12:10:49]  Thank you for that clarification.  And just to make things even12

clearer, (Redacted)13

(Redacted)?14

A.   [12:11:13] (Redacted)15

(Redacted)16

Q.   [12:11:25] (Redacted)17

A.   [12:11:37] (Redacted)18

Q.   [12:11:42]  Thank you for that clarification.  Apart from that clarification, is the19

information that you provided in relation to (Redacted)20

(Redacted) is that information true and21

accurate to the best of your knowledge?22

A.   [12:12:28]  Talking about the video, all the information therein is accurate.23

These are images or pictures that speak for themselves and so what matters is to talk24

about what we see on the video.25
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Q.   [12:12:50]  I understand your explanation, but for the Court it is important for1

you to state whether the information that you provided in relation to those videos is2

true and accurate to the best of your knowledge.3

A.   [12:13:27]  What I can say is that the information that we have on the video4

itself is accurate.  I did not add anything to it.5

Q.   [12:13:44]  Mr Witness, do you remember providing some information and6

explanation about the videos and the events that are depicted in the video (Redacted)7

(Redacted)?  I'm not talking about the images themselves, I am talking about the8

information that you yourself provided (Redacted).9

A.   [12:14:31]  Yes, I do remember.10

Q.   [12:14:40]  Now, what we want to know from you in relation to those11

explanations is whether those explanations are true and accurate to the best of your12

knowledge.13

A.   [12:15:06]  Yes.  The explanations that I provided in relation to the videos are14

accurate.15

Q.   [12:15:24]  Mr Witness, please now would you turn to document in tab 7, 8 and16

9 of your binder.17

MR VAN DER WERF:  [12:15:43]  These documents are the documents bearing18

ERNs DRC-OTP-0087-0188, the second document is 0087-0207 and the third19

document is 2060-0002.20

And while the witness reads or has a look at these documents, I will take that21

opportunity to mention on the record the paragraph numbers that the Prosecution22

seeks to admit and these paragraphs are for tab 7, which is document 0087-0188, the23

paragraphs are paragraphs 11 through 16, paragraph 47, paragraph 101, paragraph24

102, paragraph 105 and paragraph 106.25
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Regarding the document at tab 8, which is document 0087-0207, Prosecution seeks to1

admit the comments that run from minute 0 to minute 52.53, which concern excerpt2

number 2 of the Prosecution's application under Rule 68(3).3

And tab number 9, for the Prosecution, which is document 2060-0002, the Prosecution4

seeks the admission of paragraphs 8 through 116.5

Q.   [12:18:06]  (Interpretation)  Witness, do you recognize those documents?6

A.   [12:18:30]  Yes.7

Q.   [12:18:34]  Please turn to the last page in tab 7.  The document therein is8

0087-0188, last page is number 0206.  Is it your signature that appears on that page?9

A.   [12:19:19]  Yes.10

Q.   [12:19:23]  Do you remember having been given the opportunity to review11

these documents with the help of an interpreter and that you had an opportunity to12

clarify and correct the document as and if necessary?13

A.   [12:19:46]  Yes.14

Q.   [12:19:50]  Would you now please -- oh, I'm sorry.  The information contained15

in this written statement, is it correct and accurate to the best of your knowledge?16

A.   [12:20:24]  Yes, the statement is accurate.17

Q.   [12:20:34]  Please turn to tab 9, document 2060-0002.18

PRESIDING JUDGE FREMR:  Mr Bourgon.19

MR BOURGON:  [12:20:56]  Thank you, Mr President.  Before we move to the next20

tab, I'd just like to come back to what my colleague said on page 49, lines 14 to 1621

concerning the commentary to excerpt number 2.  My colleague said that the22

Prosecution sought the admission into evidence of the comments running from 0 to23

52.53.  However, the document that is in the binder that we have runs from 00 all the24

way up to 1 hour and 40 minutes.  So I would just like to be sure that this document25
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goes beyond what the Prosecution seeks to have admitted for this particular video.1

PRESIDING JUDGE FREMR:  [12:21:39]  Mr van der Werf.2

MR VAN DER WERF:  [12:21:41]  The document is indeed longer than what we3

seek to have admitted.  So the references that I provided are the references that were4

mentioned in your Honours' ruling on our Rule 68(3) application.5

PRESIDING JUDGE FREMR:  [12:21:56]  All right.  Is it all right with you,6

Mr Bourgon?7

MR BOURGON:  [12:21:59]  Yes, Mr President.  As long as the document cuts at8

52.53, which is on page 0015, then there is no problem.  Thank you.9

PRESIDING JUDGE FREMR:  [12:22:09]  Okay.  Clarified.  We can proceed.10

MR VAN DER WERF:  [12:22:24]  (Interpretation)11

Q.   [12:22:25]  Now let us turn to the document in tab 9, document 2060-0002 and12

I'd like to ask you to turn to the penultimate page, which is page 0016.13

MR VAN DER WERF:  [12:23:09]  If the court usher could please assist the witness.14

THE WITNESS:  [12:23:34]  (Interpretation)  Yes, I can see it.15

MR VAN DER WERF:  (Interpretation)16

Q.   [12:23:35]  Mr Witness, is the signature on that page yours?17

A.   [12:23:46]  Yes.18

Q.   [12:23:49]  I now want to read an excerpt of this document to you, paragraph 51,19

then I'll put a question to you as to whether you have a correction or a clarification to20

make in that connection.  And that will be page 2060-0008.21

At paragraph 51, paragraph 51 reads as follows after minute 00.23.15.22

(Speaks English)  I will read the statement in English. (Redacted)23

(Redacted)24

(Redacted)25
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(Interpretation)  Mr Witness, do you have any correction to make in that regard?1

A.   [12:25:17]  What I can say about (Redacted)2

(Redacted)3

(Redacted) Now, if you look carefully, you would4

notice that, that there were some exchanges in the communication tool or equipment.5

Q.   [12:26:52]  Mr Witness, let me read out an excerpt and put a question to you6

thereafter.  In this statement this is what you say:7

"(Speaks English) (Redacted)"8

Is that -- do you want to make any correction to the name of the channel?9

A.   [12:27:49]  I cannot make any change because at that (Redacted)10

(Redacted)11

Q.   [12:28:12]  (Interpretation)  Thank you for that clarification.12

Apart from that correction or clarification that you have just provided, is the13

information contained in this written statement as well as the annex thereto, is that14

information true and accurate to the best of your knowledge?15

A.   [12:28:44]  Yes, it's the same thing.16

Q.   [12:29:16]  Please, now I would like you to turn to tabs 12 to 16 of your binder.17

MR VAN DER WERF:  [12:29:39]  The documents that the witness is reviewing now18

bear ERNs DRC-OTP-0087-0259.19

PRESIDING JUDGE FREMR:  [12:29:56]  Mr Bourgon.20

MR BOURGON:  [12:29:57]  Thank you, Mr President.  I'd just like to come back to21

the previous document, the 2013 statement, where the witness recognized his22

signature.  The date on this document appears to be incorrect.  I would like if it23

could be corrected by my colleague or at least if he could confirm with the witness the24

date with the signature that's on page 0016.25
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MR VAN DER WERF:  [12:30:37]  Certainly.1

Q.   [12:30:42]  (Interpretation)  When you met with the OTP investigators and you2

provided information about (Redacted), was that in3

(Redacted) or in (Redacted)?4

A.   [12:31:27]  I think it was in (Redacted).5

Q.   [12:31:44]  Witness, could I ask you to take a look at the first page of the6

document under tab 9.  In particular, take a look at the dates that are indicated in the7

lower part of the document, the first page of the document.  Could you read out the8

two dates that are given.9

A.   [12:32:33]  I see here written (Redacted).  That's what I see here.10

Q.   [12:32:56]  Witness, I suggest that you look at the first page of this document.11

PRESIDING JUDGE FREMR: [12:33:10]  I believe, Mr van der Werf,  you can be12

more specific, maybe just to go to the core, not just to ask Mr Witness in a bit general13

way, and just to target the possible correction itself.14

THE WITNESS:  [12:33:34] (Interpretation)  Oh, I have just seen those two dates.  It15

reads (Redacted) and I also see (Redacted), and I see the various hours16

that are indicated.17

MR VAN DER WERF:  [12:34:10]  (Interpretation)18

Q.   [12:34:12]  Can you confirm for the Court that the dates on the first page are19

correct and that the date that is under your signature, that is (Redacted), is incorrect?20

A.   [12:34:27]  Yes.21

Q.   [12:34:30]  Thank you.  Witness, let's go back to tabs 12 to 16 in the binder and22

I'm going to repeat the references of those documents.23

MR VAN DER WERF:  And I'm going to repeat the references of those documents:24

DRC-OTP-0087-0259, 0087-0260, 0087-0263, 0087-0264 and 0090-0428.25

ICC-01/04-02/06-T-170-Red-ENG WT 02-12-2016 44/89 CVZ TICC-01/04-02/06-T-170-Red2-ENG CT WT 02-12-2016 44/89 GM T
Pursuant to the Trial Chamber VI’s Order, ICC-01/04-02/06-1887, dated 4 May 2017, the public reclassified and lesser redacted version of this transcript is filed in
the case.



Trial Hearing                         (Private Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0002

02.12.2016 Page 45

Q.   [12:35:38]  (Interpretation)  Witness, do you recognize these photographs that1

you see in these documents?2

A.   [12:35:57]  Yes.3

Q.   [12:35:57]  Do you remember that those photographs and the document were4

shown to you by the OTP investigators and that they asked you questions about5

them?6

A.   [12:36:12]  Yes.7

Q.   [12:36:14]  The information that you provided regarding these photographs8

and this document, is it true and accurate as far as you remember or as far as you9

know?10

A.   [12:36:31]  Yes.11

Q.   [12:36:35]  Do you also remember that in 2013, when you met with the12

investigators of the OTP, they showed you a video and asked you a number of13

questions about that video?14

A.   [12:36:57]  Yes.15

Q.   [12:37:01]  The information that you provided regarding that video, is that16

information true and accurate to the best of your knowledge?17

A.   [12:37:16]  Yes, to my knowledge, it's accurate.18

MR VAN DER WERF:  [12:37:23]  And as far as this video is concerned, I'm19

referring to item 29 on the Prosecution's updated list of evidence.  As I stated earlier,20

this document will be provided to the court officer and I will not need to read out the21

ERN of this video excerpt and the minutes, this is the minutes that the Prosecution22

seeks to admit.23

Q.   [12:37:50]  (Interpretation)  But I would like to ask you a few additional24

questions.  Witness, did you state the truth in your previously recorded testimony?25
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A.   [12:38:16]  Yes.1

Q.   [12:38:21]  Would you agree that your previously recorded testimony be2

admitted into evidence in this case?3

A.   [12:38:38]  Yes, I think it's fine.  It's -- you're the competent individual.  What4

we do is facilitate your task.  It's up to you to decide.  You are the one who is5

competent in this area.6

Q.   [12:39:14]  Thank you, Witness.  For the purposes of the proceedings, it is7

important that you give your agreement, your consent, that your testimony be8

admitted into evidence and that's why I have to ask you the question.9

A.   [12:39:32]  Yes.10

Q.   [12:39:39]  The procedure also requires that I ask you an additional question,11

which is as follows:  When I finish my questions to you, will you remain available to12

the Defence and to the Chamber so that they can also ask you questions?13

A.   [12:40:10]  Yes, no problem.14

MR VAN DER WERF:  [12:40:18]  Your Honours, at this stage I request the15

admission into evidence of this witness's prior recorded testimony and associated16

material and these documents, these materials, (Redacted)17

(Redacted)18

(Redacted) the19

specific paragraphs I referred to earlier from two statements, as well as one annex,20

together with one video, four photographs and one document that I refer to in these21

statements and in this annex.22

PRESIDING JUDGE FREMR:  [12:41:04]  So just to assure myself, there are no23

changes compared to your previous written request.24

MR VAN DER WERF:  [12:41:12]  The only changes are that we adapted our request25
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to your Honours' preliminary ruling.1

PRESIDING JUDGE FREMR:  [12:41:19]  All right.2

Defence, any objection?3

MR BOURGON:  [12:41:25]  In accordance with the Chamber's preliminary ruling4

for this witness, we do not have any objections.  Thank you, Mr President.5

PRESIDING JUDGE FREMR:  [12:41:33]  Thank you, Mr Bourgon.  Give me just a6

second, I will assure that my colleagues are also fine with that.7

(Trial Chamber confers)8

PRESIDING JUDGE FREMR:  [12:41:58]  So after brief silent deliberation, the9

Chamber now formally decides that the Prosecution's request for use of Rule 68(3)10

with this witness, that is filing number 1631 and 1644, is partially granted, in11

accordance with the Chamber's preliminary ruling of 29 November 2016.  And I will12

go into private session to rule on the specific matters.13

We are, we are.  Okay.  Sorry.14

In light of Witness P-0002's recent declarations, the Chamber admits under Rule 68(3)15

of the Rules the following materials and the relevant ERN numbers, specific16

paragraphs and timestamps are also specified in annex A to filing 1631, save where I17

indicate otherwise.18

So there are transcripts at annexes B to G of the request, the statement of annex I of19

the request, paragraphs 11 to 16, 47, 101, 102, 105 and 106 only; then annexes K to O of20

the request.21

Further, video excerpts 2 to 6 and video excerpt 8, including the image at timestamp22

13.04 of video excerpt 2; then photographs 1 to 6 and document 1, that is23

DRC-OTP-0090-0428.24

And the transcripts and translations correlating to excerpts admitted shall also be25

ICC-01/04-02/06-T-170-Red-ENG WT 02-12-2016 47/89 CVZ TICC-01/04-02/06-T-170-Red2-ENG CT WT 02-12-2016 47/89 GM T
Pursuant to the Trial Chamber VI’s Order, ICC-01/04-02/06-1887, dated 4 May 2017, the public reclassified and lesser redacted version of this transcript is filed in
the case.



Trial Hearing                         (Private Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0002

02.12.2016 Page 48

marked for identification.1

So this concludes our ruling on this matter.  And now we can conclude.2

But, Mr Bourgon, first.3

MR BOURGON:  [12:44:27]  Thank you, Mr President.  I would just like to confirm4

the Chamber's ruling at page 58, line 3 where it says then annexes K to 0 of the5

request.  Our understanding was annexes K and O, two annexes.  Thank you, Mr6

President.7

PRESIDING JUDGE FREMR:  [12:44:46]  You are right.  So probably I misspoke.8

Looking again on our ruling, it's annexes K and O.  So thank you very much,9

Mr Bourgon, for this correction.10

Now, Mr van der Werf, you may proceed.11

MR VAN DER WERF:  [12:45:05]  Thank you, Mr President.  I will now continue12

with my supplementary examination of this witness.13

PRESIDING JUDGE FREMR:  [12:45:12]  And still in private or?14

MR VAN DER WERF:  [12:45:14]  Yes, please.15

PRESIDING JUDGE FREMR:  [12:45:15]  All right.16

MR VAN DER WERF:  [12:45:16]  Still in private session.17

Q.   [12:45:19]  (Interpretation)  I'd like to first of all show you the video extract18

and then I will ask you a few questions about it.  It is video DRC-OTP-0082-0002.  I19

will first play it without the sound?20

PRESIDING JUDGE FREMR:  [12:46:07]  Give me a second.  I noted there was an21

objection from the Defence.  Do you maintain this objection, Defence, or not?22

MR BOURGON:  [12:46:13]  Indeed we do, Mr President.  There was a request to23

have this admitted through Rule 68(3).  The Chamber has ruled already that the24

video excerpt should not be admitted pursuant to this rule. If my colleague wishes25
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to proceed and have it admitted during his supplementary examination, then I would1

like to address the Chamber without the presence of the witness, Mr President.2

PRESIDING JUDGE FREMR:  [12:46:37]  Mr van der Werf, at the moment do you3

want to make any comment to this?4

MR VAN DER WERF:  [12:46:42]  Not at the moment, your Honour.  I think we5

can address the comments, the objection from the Defence when the witness is6

removed from the courtroom.  Thank you.7

PRESIDING JUDGE FREMR:  [12:46:51]  So, Mr Witness, we will now ask you and8

court usher will assist you to leave the courtroom for a while because we will have to9

solve this issue in your absence.  Thank you for your understanding.10

(The witness stands down)11

PRESIDING JUDGE FREMR: [12:47:20]  Mr Bourgon, you may proceed.12

MR BOURGON:  [12:47:23]  Thank you, Mr President.  The video excerpt that my13

colleague would like to use is referred to as video excerpt number 7, which I14

mentioned earlier was the Chamber declined in its preliminary ruling to have it15

admitted pursuant to Rule 68(3).16

This video, (Redacted)17

(Redacted) on 18 May 2004.  It was18

filmed after the temporal scope of the charges.19

In this excerpt it is an interview with Congolese refugees who are now living in20

*Uganda. That was the purpose of this -- of filming this video. (Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted), and that this person would have been at some point an escort or a bodyguard to2

Bosco Ntaganda.3

During the preparation session last week it was elicited from the witness that the4

person in question on this extract would have been a bodyguard to Bosco Ntaganda5

in 2003, which I believe is why my colleague is now trying to get this video in.6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted) To the best of our knowledge, the13

witness still doesn't know the name of this boy.  No information was provided14

whatsoever with respect to what the boy did or did not do as an -- as a bodyguard or15

as an escort in 2003.  No information was provided on that video concerning the age16

of this boy, whether he is old, whether he's a teenager or whether he's under 15.  No17

details were provided.18

Also in the material that we have nothing was provided concerning the place where19

the boy would live now.  According to what is on the video, the answer provided by20

the boy is that he now lives with James and James is taking good care of him.  The21

information -- no information is provided between the relationship between him and22

James.  We know that James is a commerçant or merchant, but we don't know if23

James has *any military affiliation whatsoever.24

Mr President, we say that now to take this video, which was *filmed in 2004 about an25
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unnamed boy who would have been an escort in 2003, without any information1

having been provided during the filming or when the video was used, we say that2

any probative value that could be attached to this video, even if we ask questions to3

the witness today, would be far outweighed by the potential prejudice to the accused4

in the sense of knowing who the boy is, having to investigate, having to produce a5

defence for what we still don't know yet, but we assume that the Prosecution would6

like to have this part of the video to know basically the age of the boy.  I guess that's7

probably what -- where they are going.  But it would be absolutely a waste of time to8

get into this area with the information that we have, even if the witness provides now9

more information, then this information should have been provided before so that we10

could prepare to at least challenge this evidence.11

For all those reasons, Mr President, we say that this excerpt number 7 should not be12

played and questions should not be asked to the witness.  But we propose that in13

order to -- before the Chamber rules, if it is necessary, we should look at the excerpt14

and the Prosecution should excerpt what they want to do, why is that excerpt15

important to their case and then that will provide the Chamber with the necessary16

information to rule, if the Chamber needs it.  I believe the Chamber does not even17

need that, but I guess we need to look at it if it can be of additional information to the18

Chamber in providing a ruling on this issue.19

Thank you.20

PRESIDING JUDGE FREMR:  [12:53:04]  Mr van der Werf.21

MR VAN DER WERF:  [12:53:05]  Yes, your Honours, the Defence argues that this22

video should not be -- the Prosecution should not be allowed to use this video23

because it falls outside of the temporal scope of the case, and I understand now as24

well that it objects to the relevance of this video.  In response I would like to make25
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four brief points.1

First, this argument is premature.  The objection is premature as the reason why2

there is little information about the context in which this video was prepared and the3

details regarding this video is because the witness was -- the witness's comments on4

this video were limited to a few sentences in one statement, which the Prosecution5

mentioned in the application under Rule 68(3).  And then the Prosecution did not,6

because it's not allowed to further investigations during witness preparation, so it7

only requested from the witness during the preparation session whether this8

individual depicted on this video was, according to him, the accused's bodyguard.9

The evidence that the Prosecution seeks to elicit in relation to this video is actually10

within the temporal scope of the case as the witness during the witness preparation11

session clarified that the individual depicted was Bosco Ntaganda's bodyguard in12

2003.13

In the Prosecution's submission the images, the video of this individual, even though14

it was taken in 2004, will be relevant and necessary for the Chamber to assess the15

individual's age when he was a bodyguard of Bosco Ntaganda just one year prior.16

My third point is that even though this video was filmed outside of the scope of the17

charges in 2004, the Chamber has previously held that this -- that it does not -- this18

does not, as a matter of principle, automatically result in its lacking relevance or19

probative value; rather, a case-by-case assessment is required.20

And my last point, I would simply like to recall that the Chamber in its preliminary21

ruling on the Prosecution application under Rule 68(3), although it rejected the22

admission of that video on the basis of Rule 68(3), it indicated in relation to this video23

excerpt, and I quote, that "the content would be more appropriately elicited viva voce24

in order to fully understand the witness's knowledge in relation to the individual25
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being interviewed and the basis for that knowledge."1

Your Honours in showing this video to the witness we are simply complying with the2

Chamber's preliminary ruling and this is exactly what we intend to explore with the3

witness.  Thank you, your Honour.4

PRESIDING JUDGE FREMR:  [12:56:35]  Mr Bourgon, but please briefly.5

MR BOURGON:  [12:56:38]  Very briefly, Mr President.  My colleague makes it6

clear, the Prosecution wants to investigate in live testimony, that's what they're trying7

to do.  They don't have the information, or if they do, they should not, and they8

intend to explore live with the witness and to dig into what the witness knows or9

doesn't know about a video.  But the issue was not raised in that video, so why10

waste the time and do a video on which they have no information, it's not part of their11

case and now they want to make it part of their case, which will of course I'll have to12

explore it in cross-examination and we'll have to produce a defence if something13

comes out, we don't know, we don't have the information either.  We believe,14

Mr President, that this is the type of issue that we could do without in order to speed15

up things.  Thank you.16

PRESIDING JUDGE FREMR:  [12:57:26]  Now -- it's fine.17

Now before us is the issue whether to use or not the admission which was, was since18

arguments targeted is the further issue, (Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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MR BOURGON:  [12:58:16] (Redacted)1

(Redacted)2

PRESIDING JUDGE FREMR:  All right.3

MR BOURGON:  If that can help.4

PRESIDING JUDGE FREMR:  [12:58:27]  So then you can just keep the witness and5

provide him with lunch break.6

So we will break now and just briefly as to the -- as to the mainly objections presented7

by Mr Bourgon, it's pretty possible that we'll be wasting of time, we will see, it's8

wasting of time that will be part of the Prosecution, Prosecution time.9

As to the admission, as I said, we can't envisage what will be our decision possible.10

And in fact that's it.11

So we will continue at half past 2 by showing this video.12

Now we break.13

THE COURT USHER:  [12:59:18] All rise.14

(Recess taken at 12.59 p.m.)15

(Upon resuming in open session at 2.31 p.m.)16

THE COURT USHER:  [14:31:18] All rise.17

Please be seated.18

PRESIDING JUDGE FREMR:  [14:31:50] Good afternoon.  We will continue with19

testimony of our witness, but since we now are going to play video that could reveal20

identity of our witness and our witness is protected one, we have to move into private21

session.  And for the information of public, it's very likely that we will have to22

remain in the regime of private session for most of the time of this session.23

Now, court officer, let's move into private session.24

(Private session at 2.32 p.m.) *(Reclassified partially in public)25
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THE COURT OFFICER:  [14:32:38] We are in private session, Mr President.1

PRESIDING JUDGE FREMR:  [14:32:45] Thank you, court officer.  And2

Mr van der Werf, you have the floor.3

MR VAN DER WERF:  [14:32:53] Thank you, Mr President.  Before I proceed, I4

would just like to note for the record that Ms Claudine Umurungi is no longer on5

the Prosecution side this afternoon.6

PRESIDING JUDGE FREMR:  [14:33:05] Thank you very much.7

MR VAN DER WERF:  [14:33:17] (Interpretation)8

Q.   [14:33:17] Mr Witness, before the break I was getting ready to play a video9

excerpt for you, which is what I will do now.  And for the purposes of the record, I10

will repeat the reference of the video, it is video DRC-OTP-0082-0002.  We shall play11

this video without audio from timestamp 19.44 to 20.29.12

(Viewing of the video excerpt)13

MR VAN DER WERF:  (Interpretation)14

Q.   Mr Witness, do you recognise this scene?15

A.   [14:35:40] Yes.16

Q.   [14:35:44] What is it about?17

A.   [14:35:54] (Redacted)18

(Redacted)19

Q.   [14:36:21] (Redacted)20

A.   [14:36:28] (Redacted)21

Q.   [14:36:35] (Redacted)22

A.   [14:36:48] (Redacted)23

(Redacted)24

Q.   [14:37:03] Do you know when this scene took place?25
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A.   [14:37:19] It was in 2003.1

Q.   [14:37:36] How do you know that it was in 2003?2

A.   [14:37:48] I know by trying to remember, and I say it was in 2003 because it was3

after the UPC had left Bunia. (Redacted)4

(Redacted)5

MR VAN DER WERF:  [14:38:27] (Interpretation) I will now play that video excerpt6

with sound.7

(Viewing of the video excerpt)8

MR VAN DER WERF:  [14:39:55] (Interpretation)9

Q.   [14:39:56] I have one more question for you relating to the date on which this10

video was made.  How long after the departure of the UPC from the Bunia was this11

video recorded?12

A.   [14:40:28] Very well.  The Ugandan army left on 6 March, they left the Congo13

on 6 March.  And if I think through it carefully, I think six months later that would14

have been in August or September, so it was about six months after the UPC or the15

UPDF troops left the Congo.16

Q.   [14:41:06] Do you know the person on the screen or on the images?  I want to17

be specific and say that I'm referring to the person who was interviewed, not the18

picture that you now see on the screen who appears to be a different person.19

A.   [14:41:39] Very well.  That young man, (Redacted)20

(Redacted) he was one of the UPC troops (Redacted) they had fled the21

fighting in Bunia (Redacted)22

(Redacted)23

Q.   [14:42:26] Do you know what that person's role was in the UPC?24

A.   [14:42:41] (Redacted) he was one of25
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Commander Bosco's bodyguards, that young man (Redacted)1

(Redacted)2

Q.   [14:42:59] (Redacted)3

(Redacted)4

A.   [14:43:17] (Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

Q.   [14:44:25] (Redacted)15

A.   [14:44:39] (Redacted)16

(Redacted)17

(Redacted)18

Q.   [14:45:09] And do you know this individual's age?19

A.   [14:45:26] I don't remember what his age was, but he was less than 15 years old.20

I don't remember his age today, but he must have been 15 years old, at least 15.  But21

I don't remember his age because this was a long time ago.  In any event, (Redacted)22

(Redacted), he was still a child and he was a soldier at the time.23

Q.   [14:45:59] (Redacted)24

(Redacted)25
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A.   [14:46:15] (Redacted)1

THE INTERPRETER:  [14:46:28] Microphone.2

MR VAN DER WERF:  [14:46:30] Your Honours, I seek admission of this short video3

excerpt as well as the corresponding portion of the transcript and translation.4

PRESIDING JUDGE FREMR:  [14:46:42] Defence?5

MR BOURGON:  [14:46:44] If I may address the Chamber in the absence of the6

witness, please, Mr President.7

PRESIDING JUDGE FREMR:  [14:46:50] All right.8

Court usher, please assist.9

Mr Witness, again we have to conduct this exercise and ask you for a while to leave10

the courtroom.11

(The witness stands down)12

PRESIDING JUDGE FREMR:  [14:47:17] Mr Bourgon, please.13

MR BOURGON:  [14:47:21] Thank you, Mr President.  We oppose the admission14

into evidence of this excerpt because its probative value, if any, is far outweighed by15

the prejudice to the accused.  The reasons are as follows:  One is we have no16

concrete evidence regarding the age of the individual, which is of course the aim of17

the Prosecution in having this excerpt admitted; second is here we have hearsay18

evidence where the witness is reporting the words of a person on camera.19

Now, we have a transcript of a conversation, but now we're talking about something20

that is outside of the transcript.  The witness mentioned that (Redacted)21

(Redacted)22

(Redacted)23

In a case like this, for the Defence in order to address this issue, of course I can put24

questions in cross-examination, but then we have to find the person, we have to25
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validate the conversation and we have to address this issue.  Why?  To get some1

type of evidence on maybe someone who was an escort of Bosco Ntaganda in 2003.2

The witness today on the stand gives answers that are also contrary to what he said in3

his statement, contrary because in his statement he said that this was (Redacted)4

(Redacted).  So he does not recall exactly when this video was taken. No later5

than a few days ago - I think yesterday or the day before - he was met during6

a preparation session and then he confirmed that it was filmed on the -- in (Redacted), when7

he was shown the video, and now today on the stand he is back to (Redacted),8

which is an entirely new date to the Defence.9

When you put all of this together, Mr President, we end up with some very shaky10

evidence, which has very little probative value, if any, given that he does not have11

any information concerning the age of the individual, given that the words mentioned12

by the individual on the tape, we do not have a transcript and we don't know when13

they would have been said to the person.14

Now, in addition, in his statement this witness mentions that (Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

But now we have hearsay evidence of such a weakness that it should not be admitted20

because it creates prejudice to the accused.21

Thank you, Mr President.22

PRESIDING JUDGE FREMR:  [14:50:50] Thank you, Mr Bourgon.  Mr van der Werf,23

do you have anything to add?24

Maybe one question from my part:  So what this evidence should prove?25
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MR VAN DER WERF:  [14:51:01] Your Honours, the Prosecution is asking1

the Chamber to admit this evidence as -- in relation to the Prosecution's charges of2

recruitment of child soldiers.  The arguments I have heard from the Defence counsel3

on these, these video excerpts, are not arguments, it is not an objection against the4

admission.  In fact, it is -- the arguments of the Defence are directed to the weight of5

the evidence that the Chamber might attribute to this, this document.6

The Chamber is able to assess on the basis of the images that would admit if it were to7

grant the Prosecution request to assess the age of this child.  The Chamber will also8

be able to assess the value of the witness's evidence, the witness's testimony about this9

video, but these are matters are weight to be attributed to the video and not matters of10

admissibility.  Thank you, your Honour.11

PRESIDING JUDGE FREMR:  [14:52:13] All right, give me a second, I will deliberate12

with my colleagues.13

(The Trial Chamber deliberates)14

PRESIDING JUDGE FREMR:  [14:52:53] So our ruling is that this document is not15

admitted into evidence and, to be brief, from 90 per cent we share arguments16

presented by the Defence, and mainly really it is not true that the probative value or17

the weight should be -- should be adjudicated only later on if -- which is the case now,18

the probative value is in fact zero.  That is why there is no reason to admit it into19

evidence.  It was our conclusion.20

And we can invite Mr Witness back to the courtroom.21

(The witness enters the courtroom)22

PRESIDING JUDGE FREMR:  [14:54:27] So, Mr Witness, sorry for this inconvenience,23

but sometimes we have to use this approach.24

Now, Mr van der Werf, you have the floor.25
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MR VAN DER WERF:  [14:54:41] Thank you, Mr President.  (Interpretation)1

Q.   [14:54:47] Mr Witness, I will now move on to another area of questioning.  In2

your 2013 statement you made a number of remarks about a video which (Redacted)3

(Redacted); do you remember that?4

A.   [14:55:15] Yes, I do.5

Q.   [14:55:19] Do you know whether, (Redacted)6

(Redacted)?7

A. [14:55:44] No, I don’t know, I don’t remember, and I did not see anyone doing so.8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

Q.   [14:56:34] (Speaks English) The individual (Interpretation) The person you have14

just referred to now as Tiger One, does that person bear another name?15

A.   [14:56:57] Yes, it is Afande Salongo.  He used to be called Afande Salongo.16

Q.   [14:57:27] When you talk about a camera in relation to Afande Bosco and17

Tiger One or Salongo, what type of camera are you talking about?18

A.   [14:57:49] It was a Sony video camera, that's what they had, and we used it in19

the evening when we were in their living room.  We had a viewing of what was on it20

and we saw how they were walking along the road.21

Q.   [14:58:21] Can you describe to the Court what you saw specifically on that22

camera?23

A.   [14:58:40] Well, personally, I was at their place and I connected the camera to the24

screen and we started to view the military operation, how they came in and how they25
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A.   [15:03:21] (Redacted)1

Q.   [15:03:34] (Redacted)2

A.   [15:03:42] (Redacted)3

(Redacted) If you continue in the video you4

will see a woman who is explaining how the Lendu made them suffer and you will5

see Commander Kisembo telling the troops, "Do not enter into the houses of the6

civilian population."  The civilians who were accompanying these troops were there.7

PRESIDING JUDGE FREMR:  [15:04:24] Hold on, Mr Witness.  Hold on,8

Mr Witness.9

Mr Bourgon.10

MR BOURGON:  [15:04:25] Thank you, Mr President, I believe that there is11

a confusion (Redacted)12

(Redacted)13

(Redacted).14

PRESIDING JUDGE FREMR:  [15:04:42] Mr van der Werf.15

MR VAN DER WERF:  [15:04:43] Defence counsel is entirely right, so I will try to16

clarify that.17

PRESIDING JUDGE FREMR:  [15:04:48] All right.18

MR VAN DER WERF:  [15:04:49] (Interpretation)19

Q.   [15:04:50] Witness, my question is just related to (Redacted)20

(Redacted)21

(Redacted)22

A.   [15:05:19] (Redacted)23

Q.   [15:05:29] (Redacted)24

(Redacted)25
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A.   [15:05:43] (Redacted)1

Q.   [15:05:47] (Redacted)2

A.   [15:06:01] (Redacted)3

Q.   [15:06:11] (Redacted)4

A. [15:06:27] (Redacted)5

(Redacted)6

(Redacted) I don't know if you7

understood me in that regard.8

Q.   [15:07:03] (Redacted)9

(Redacted)10

(Redacted)11

A.   [15:07:40] (Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

Q. (Redacted)19

(Redacted)20

A.   [15:08:43] (Redacted)21

(Redacted)22

Q.   [15:08:55] (Redacted)23

A.   [15:09:11] (Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

Q.   [15:10:26] (Redacted)8

(Redacted)9

A.   [15:10:39] (Redacted)10

Q.   [15:10:46] Now in the answer you mentioned Afande Bosco.  And just so it's11

clear, what is the other name, the surname of Afande Bosco?12

A.   [15:11:10] Bosco Ntaganda.13

Q.   [15:11:17] (Redacted)14

(Redacted)15

A.   [15:11:32] (Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

Q.   [15:12:37] (Redacted)24

(Redacted)25
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A.   [15:16:32] (Redacted)1

Q.   [15:17:04] I am now going to move on to another line of questioning.  I am2

going to play another video excerpt, a different one, and then I'll ask you a question3

about it.  (Speaks English) Video DRC-OTP-0082-0016.  And I will first play it4

without sound.5

PRESIDING JUDGE FREMR: [15:17:51] Mr Bourgon.6

MR BOURGON:  [15:17:52] Thank you, Mr President.  I would like to avoid having7

the witness walk out of the courtroom, I'm not sure if taking the earphones is8

a solution in this case or if he has to be taken out of the courtroom because I would9

like to address the Chamber with respect to this video.10

PRESIDING JUDGE FREMR:  [15:18:08] Mr Van der Werf, does your witness speak11

English?  I think so.12

MR VAN DER WERF:  [15:18:17] Yes, your Honour.13

PRESIDING JUDGE FREMR:  [15:18:18] So we have to take usual exercise.14

Court usher, please.15

Mr Witness, again, sorry for that.  You will have to leave for a while the courtroom.16

(The witness stands down)17

PRESIDING JUDGE FREMR:  [15:18:48] Mr Bourgon, please proceed.18

MR BOURGON:  [15:18:51] Thank you, Mr President.  My colleague is about to play19

a video again the admission of which was requested pursuant to Rule 68(3).  This is20

a video that was filmed in Mandro; however, the witness confirmed, despite what21

was in his prior recorded testimony, that (Redacted)22

(Redacted).23

If my colleague wants to get some identification to confirm, to identify certain areas,24

we have no objection, but for sure the witness should not be provided with the sound25
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with this video.1

This took place (Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted).6

So if my colleague can make clear what he is looking for and if he is looking solely to7

identify features, then we have no objection.  But anything beyond identifying8

features we would object.  Thank you, Mr President.9

PRESIDING JUDGE FREMR:  [15:20:24] Mr Van der Werf.10

MR VAN DER WERF:  [15:20:26] Thank you, your Honour.  Our intention is to11

comply strictly with the Chamber's preliminary ruling on the Rule 68(3) application.12

We were going to play the witness three short excerpts of the video without sound.13

The purpose of this is only to have him identify, if he can, certain individuals as well14

as the location.15

PRESIDING JUDGE FREMR:  [15:20:49] And as to the fact objected by Mr Bourgon16

that (Redacted)?17

MR VAN DER WERF: [15:21:01] This is information that the Prosecution was aware18

of.  It's also information that the Prosecution had included in its application under19

Rule 68(3).  And that is not new information.  It is at paragraph --20

(Counsel confers)21

MR VAN DER WERF: Yes.  And the witness will be able to -- has in accordance22

with the decision on conduct of proceedings in our argument that the witness has23

(Redacted), so that's why we intend to play it.24

PRESIDING JUDGE FREMR:  [15:21:55] It is just my concern.25
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Okay.  So we will use -- we will grant the use with this witness.1

Mr Bourgon.2

MR BOURGON:  [15:22:04] Mr President, when the decision on conduct of3

proceedings talks about (Redacted)4

(Redacted)5

(Redacted)6

(Redacted) So again we just say, we just maintain if it is just for identification7

purposes:  Who is this person?  What is this hill?  What is this house called?  No8

problem.  Anything beyond that goes beyond the decision on the conduct of9

proceedings.  Thank you, Mr President.10

PRESIDING JUDGE FREMR:  [15:22:45] But it's still in my view concerns further11

admission than the decision on the use, so let's start with the use which has been12

granted.13

Yes, please, invite Mr Witness back.14

MR BOURGON:  [15:23:09] Mr President, is permission granted with or without15

sound?16

PRESIDING JUDGE FREMR:  [15:23:13] Idea is to play it without sound?17

MR VAN DER WERF:  [15:23:17] Yes, your Honour.18

PRESIDING JUDGE FREMR:  [15:23:19] All right then.19

(The witness enters the courtroom)20

PRESIDING JUDGE FREMR:  [15:23:32] And could you, for the record, specify21

excerpts you would like to play, Mr Van der Werf?22

MR VAN DER WERF:  [15:23:41] Yes, your Honour.  That was my intention.23

(Interpretation) First of all, I am going to play an excerpt, 07.53 to 09.30.24

(Viewing of the video excerpt)25
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MR VAN DER WERF:  [15:25:53] (Interpretation)1

Q.   [15:25:54] Witness, do you recognise this scene?2

A.   [15:26:02] Yes.3

Q.   [15:26:08] And what -- what's it about?  What's happening?4

A.   [15:26:23] It is when the minister of defence, Kahwa, was welcomed.5

Q.   [15:26:39] Do you know where this scene happened?6

A.   [15:26:51] I think that it takes place in Mandro.7

Q.   [15:27:02] (Redacted)8

A.   [15:27:18] (Redacted)9

(Redacted)10

(Redacted)11

Q.   [15:27:53] (Redacted)12

A.   [15:28:00] (Redacted)13

(Redacted)14

Q.   [15:28:17] On the excerpt that we have just seen, did you recognise anyone?15

A.   [15:28:29] Yes.16

Q.   [15:28:33] Who?17

A.   [15:28:36] I see Afande Bosco, Chief Kahwa, Panga Mandro, chef d'état major18

Afande Kisembo and other people who were there.19

Q.   [15:29:15] How do you know that this place is Mandro?20

A.   [15:29:21] In Mandro, this video was taken there.  There was a commentary to21

introduce the video and in the video it is clearly identified that it is Mandro camp.  It22

is easy to identify that it is Mandro.  Mandro is a village not far from Bunia.  In23

Mandro, there were troops, there was a training camp, a UPC training camp.24

Q.   [15:30:07] Have you ever been to Mandro?25
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A.   [15:30:10] Not during that period of the UPC, but I had been to Mandro before1

when I was still very young.  At that time there was a market in Mandro and I was2

still in school at the time, so I went there once but I don't remember exactly what the3

place looked like at that time.4

Q.   [15:30:40] Do you know when this video was filmed?5

A.   [15:31:00] The video was filmed before Chief Kahwa separated himself from the6

UPC because at the time he was being received as the Minister of Defence.7

However, subsequently he defected, he left the movement.  But at the time of the8

video he was the Minister of Defence for the UPC and he belonged to the party at that9

time.  So what I can say is that it must have been in 2002.  No, probably 2003.  2003.10

Yes, in 2003.11

Q.   [15:31:55] Do you know at what time in 2003?12

A.   [15:32:08] Well, a lot of time has gone by and I cannot be certain.  However, on13

the video Kahwa was still a member of the UPC.  But as of 6 March, when the UPC14

left Bunia after the clashes with the UPDF, Kahwa came in on the same day but under15

another banner, he was no longer part of the UPC.  So, yes, let's take it step by step16

as I answer the questions that you intend to ask me.17

Q.   [15:32:53] Do you know the name of the person who filmed the video?18

A.   [15:33:17] Well, I don't remember the name.  No, I don't remember now.  No,19

I don't remember the name.20

Q.   [15:33:32] Very well, I will show you a second video excerpt without sound.21

And as you look at it, I would like you to focus on the individuals whom you will see22

in that video and then I will ask you later on whether you are able to identify anyone.23

The video starts at timestamp 33.05 and runs until timestamp 33.50 seconds.24

(Viewing of the video excerpt)25
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MR VAN DER WERF:  [15:35:06]1

Q.   [15:35:07] Were you able to recognise anyone on this video?2

A.   [15:35:13] Yes.3

Q.   [15:35:16] Who were you able to recognise?4

A.   [15:35:24] I could recognise Commander Bosco Ntaganda, Commander Kisembo5

Bayimuka and others, and *other commanders who were there.6

Q.   [15:35:45] Do you remember the names of those commanders?7

A.   [15:36:03] Yes.  I saw Commander Bosco, Kisembo, then there was Rafiki.  I8

also saw a civilian, *Litsha, and I saw some journalists as well, Delphin, for example.9

And then there are other people whose names I don't remember whom I saw, and10

I don't remember the names because these things happened again a long time ago.11

Q.   [15:36:53] On the video what were the two commanders, Kisembo and12

Bosco Ntaganda, wearing by way of uniform?13

A.   [15:37:18] They were wearing the military uniform, it is camouflage but known14

as madoadoa, and they were also wearing berets or caps.15

Q.   [15:37:46] Who was the person who was wearing a red beret?16

A.   [15:37:50] That's Commander Kisembo.  Maybe you can play that excerpt again17

so that I can see it. But I think it was Commander Kisembo.18

(Viewing of the video excerpt)19

PRESIDING JUDGE FREMR:  [15:38:28] Why not to stop here, to stop the video and20

allow Mr Witness to identify some of the commanders, if any.21

MR VAN DER WERF:  [15:38:36] Yes, your Honour.22

(Interpretation)23

Q.   [15:38:43] Mr Witness, we have now frozen the video, and who do you see on24

the screen now?25
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A.   [15:39:06] I can see Afande Kisembo, with a red beret, and then there is also a1

journalists, Waisala, here.  And right here, although it is not very clear, I think it is2

Commander Bosco.  Please, can you continue playing the video a little bit more,3

further?4

(Viewing of the video excerpt)5

MR VAN DER WERF:  [15:39:35] Please play the video further.6

THE WITNESS:  [15:39:40] (Interpretation)  Yes, that's Afande Bosco.7

Timestamp 33.18.8

MR VAN DER WERF:  (Interpretation)9

Q.   [15:40:00] The person to the extreme right of the screen at timestamp 33.20, do10

you recognise that person?11

A.   [15:40:24] With the red beret?12

Q.   [15:40:35] No, I am talking about the person to the extreme right of the screen13

with the beret that looks somewhat purple.14

A.   [15:41:06] Well, on my screen to my left, I see Afande Bosco and I see the15

journalist next to him, and then there is Afande Kisembo and then there are other16

soldiers who follow.17

Q.   [15:41:33] Now, this is the person I was talking about to the right of the screen,18

with a dark or deep red beret.  Do you recognise that person?19

A.   [15:42:00] Could we continue playing the video?  Because of the pixels, I am20

not able to see the picture.  Maybe we could play the video on slow and that should21

enable me to see better.22

Q.   [15:42:26] Unfortunately, we cannot play it on slow, but before we proceed, let23

me just mention that we are looking at timestamp 33.24.  So the timestamp now is24

33.24, slightly further than the last image captured.  Is this a better image for you,25
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Mr Witness?  Are you able now to identify this person?1

A.   [15:43:17] Well, I -- his name escapes me, but he was one of them.  He was one2

of the UPC soldiers and he was one of the bodyguards of Lubanga, I believe.  But I3

forget his name.  If you play the video further, maybe that can be helpful.4

Q.   [15:44:08] Mr Witness, let me move to another excerpt of the same video,5

a different segment of this video.  We are looking at timestamp 36.30 and we would6

play up to 37.55.  I will be playing this without the audio, and as you watch this7

excerpt, please kindly focus on the individuals who appear therein, because I will ask8

you later on whether you are able to identify any of them.9

(Viewing of the video excerpt)10

MR VAN DER WERF:  [15:46:26] (Interpretation)11

Q.   [15:46:26] Mr Witness, were you able to identify any persons on this excerpt?12

A.   [15:46:37] Yes.13

Q.   [15:46:39] Who were you able to identify?14

A.   [15:46:49] There was Afande Bosco, Kisembo, Chef Kahwa, Daniel *Litsha,15

Delphin, and there was also the secretary or director of cabinet of Kahwa, I don't16

remember his name.17

Q.   [15:47:29] Apart from those people, were you able to recognise anyone else?18

A.   [15:47:39] Yes.19

Q.   [15:47:55] Who else were you able to identify?20

A.   [15:48:07] I don't remember their names, but there were other persons whom I21

was able to recognise.  One of the soldiers whom I recognised is Mapila (phon),22

I think.  He was next to the tank.  But it is difficult to remember everything.23

However, maybe over time I might be able to remember a few more names and even24

go as far as possibly recognising all those people in the video.25
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PRESIDING JUDGE FREMR: [15:48:53] Mr van der Werf, I think we spent a lot of1

time just at least proving that Mr Witness knew some of the commanders.  If you are2

interested in some concrete person, why not ask him:  Have you recognised Mr AB?3

And if yes, identify him.  If not, please then proceed or move on.4

MR VAN DER WERF:  [15:49:13] Very well, your Honour.  I just have one question5

and then I will be done with this video excerpt.6

Q.   [15:49:19] In this particular portion of the video, did you identify any person by7

the name of Murefu?8

A.   [15:49:41] Yes, I remember Murefu.  Murefu is the one who was -- who had that9

heavy weapon.10

Q.   [15:50:05] (Interpretation) Could you point out which weapon you are referring11

to, which weapon was Murefu standing nearby.  Now what we can do is to play12

back that short excerpt and I will ask you to raise your hand when you see him.13

(Viewing of the video excerpt)14

PRESIDING JUDGE FREMR:  [15:51:11] Defence, please, no face language, please.15

(Viewing of the video excerpt)16

MR VAN DER WERF:  [15:51:48] (Interpretation) We stopped at timestamp 37.32.17

Q.   Do you recognise this person?18

A.   [15:52:03] Yes, I recognise this person.  He used to be called Murefu.19

Q.   [15:52:17] Do you know what his role was?20

A.   [15:52:30] He is the one who used to fire the heavy weapons.21

MR VAN DER WERF:  [15:52:55] Your Honours, I have no further questions in22

relation to this, this video, but I do request the admission of the three excerpts that23

were played without sound and we therefore don't need to request admission of any24

corresponding transcript or translation.25
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PRESIDING JUDGE FREMR:  [15:53:16] Defence, any objection to that?1

MR BOURGON:  [15:53:26] Mr President, the best way to proceed, we have to still2

pictures so we can identify the persons that were there, but now we had a moving3

video in which we recognise a number of individuals.  If the Prosecution would like4

the Defence to stipulate this to who is what at what second, we will do that.  I don't5

think we need three excerpts of a video without sound that will be of no assistance.6

But we have no objection, Mr President.7

PRESIDING JUDGE FREMR:  [15:53:53] All right.  Those three excerpts are8

admitted into evidence as further Prosecution exhibits.9

MR BOURGON:  [15:54:08] Mr President, that is without sound, right?10

PRESIDING JUDGE FREMR:  [15:54:12] Yes, it has been requested without sound.11

And in this moment, just to have a bit on timing, court officer, may I know how much12

time so far Mr Van der Werf used?13

THE COURT OFFICER:  [15:54:28] The Prosecution has used so far 2 hours and 314

minutes.15

PRESIDING JUDGE FREMR:  [15:54:35] Really?16

THE COURT OFFICER:  [15:54:36] Yes.17

PRESIDING JUDGE FREMR:  [15:54:37] Two and three?  Okay.18

Go ahead.  So still 27 minutes for you, Mr Van der Werf.19

MR VAN DER WERF:  [15:54:46] I have one last video excerpt -- actually, two -- yes,20

one portion of one video to show and then I will be done, your Honour.  So I do not21

think that I will need the 27 minutes.22

PRESIDING JUDGE FREMR:  [15:54:59] Appreciated.23

MR VAN DER WERF:  [15:55:02] (Interpretation)24

Q.   [15:55:03] Mr Witness, I will now play another video excerpt for you, video25
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DRC-OTP-0082-0013, from -- I will be playing this without audio, starting at1

timestamp 12.36 till 13.33.2

(Viewing of the video excerpt)3

MR VAN DER WERF: [15:56:45] (Interpretation)4

Q.   [15:56:47] Mr Witness, do you recognise this footage?5

PRESIDING JUDGE FREMR:  [15:56:52] Mr Witness, hold on.6

Mr Bourgon.7

MR BOURGON:  [15:56:54] Thank you, Mr President.  Considering that this is an8

excerpt (Redacted) that was not -- that was not accepted9

for admission pursuant to Rule 68(3), I would like my colleague to say why he is10

showing the video and what is his purpose before we can go any further.  Thank11

you.12

PRESIDING JUDGE FREMR:  [15:57:15] Then we will have to ask Mr Witness again13

undergo this exercise to leave the courtroom.14

Court usher, please assist.  Because it wouldn't be fair to discuss the purpose in the15

presence of the witness.16

(The witness stands down)17

PRESIDING JUDGE FREMR:  [15:57:58] Mr Van der Werf, please proceed.18

MR VAN DER WERF:  [15:58:02] Yes, your Honour.  The intention with this very19

brief portion of this video is to have the witness provide evidence about the departure20

of the UPDF from Ituri. (Redacted)21

(Redacted)22

PRESIDING JUDGE FREMR:  [15:58:27] So he witnessed the same event; am I right?23

MR VAN DER WERF:  [15:58:30] He was not present at the exact same place as this24

video was shot, but (Redacted) the departure of the UPDF on the same day.25
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PRESIDING JUDGE FREMR:  [15:58:41] I see.1

Mr Bourgon.2

MR BOURGON:  [15:58:47] Mr President, in accordance with the decision on the3

conduct of proceedings, (Redacted)4

(Redacted).  If my colleague would like again to identify5

a geographical feature we have no objection.  Anything going beyond identifying6

a place, identifying a feature, would be contrary to the decision on conduct of7

proceedings.  Thank you.8

PRESIDING JUDGE FREMR:  [15:59:17] Mr van der Werf.9

MR VAN DER WERF:  [15:59:17] Yes, we submit that we should be allowed to10

question the witness about this video and, in particular, about the event and we11

should not limited to identifying or having the witness identify individuals or12

locations.  The witness has knowledge of this event and therefore in line with the13

decision on the conduct of proceedings.14

PRESIDING JUDGE FREMR:  [15:59:42] Yes, I do agree, so the objection is overruled.15

Please bring Mr Witness back to the courtroom.16

(The witness enters the courtroom)17

PRESIDING JUDGE FREMR:  [16:00:18] Let's proceed.18

MR VAN DER WERF:  [16:00:31] (Interpretation)  We are just going to play a short19

segment from this video.20

(Viewing of the video excerpt)21

MR VAN DER WERF:  (Interpretation)22

Q.   [16:01:07] Witness, do you recognise this scene?23

A.   [16:01:18] Ndiyo.24

Q.   [16:01:20] What does this scene represent?25
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THE INTERPRETER:  [16:01:25] The microphone of the witness is not on.1

PRESIDING JUDGE FREMR:  [16:01:30] Mr Witness, could you kindly to switch on2

your microphone.  And please repeat your previous, previous response.  Thank3

you.4

THE WITNESS:  [16:01:52] (Interpretation) Yes, I recognise this scene, the UPDF5

coming from Congo.  They are going back to Uganda.  The army came from6

Barrière to Mongbwalu to go to Uganda.7

PRESIDING JUDGE FREMR:  [16:02:12] I'm sorry to interrupt.  And what makes8

you to recognise this just on the basis of few seconds of such a video?  It is a little bit9

ununderstandable to me.  Because I can just see tanks, a few, few houses, few people,10

but you give us full description of the event.  So how did you recognise that it is this11

event?12

THE WITNESS:  [16:02:56] (Interpretation) Yes, it is because I remember it.  I saw13

the pictures and I directly remembered.14

PRESIDING JUDGE FREMR:  [16:03:12] Mr van der Werf, please proceed.15

MR VAN DER WERF:  [16:03:15] (Interpretation)16

Q.   [16:03:17] (Redacted)17

A.   [16:03:27] (Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

Q.   [16:04:49] (Redacted)24

A.   [16:04:59] (Redacted)25
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(Redacted)1

Q.   [16:05:21] (Redacted)2

A.   [16:05:33] (Redacted)3

(Redacted)4

Q.   [16:05:48] And when did this event take place, if you know?5

A.   [16:06:03] It was 6 June, at that time that the Ugandan army left, and I also left6

that place.7

Q.   [16:06:20] And you mention 6 June, which year?8

A.   [16:06:25] It was in 2003.9

Q.   [16:06:34] Thank you.  That was my last question.10

MR VAN DER WERF:  (Interpretation) Now I would ask the admission of this11

excerpt into evidence.12

PRESIDING JUDGE FREMR:  [16:06:44] Mr Bourgon?13

MR BOURGON:  [16:06:46] The Defence opposes the admission in evidence of this14

excerpt.  What is being presented by -- to the witness and the Trial Chamber is15

described as one event, namely the pull-out of the Ugandan forces from Ituri going16

back to Uganda.  Yes, that in itself is an event.  However, this event physically splits17

into two part, one part going to Bogoro, (Redacted), one part going18

to Iga-Barrière, (Redacted).19

(Redacted)20

(Redacted) So he does not have knowledge of21

the event as the event should be understood pursuant to the decision on conduct of22

proceedings, (Redacted).  So to admit this on the basis of the23

witness's knowledge is simply contrary to the decision on the conduct of proceedings,24

and we oppose its admission.25
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I note, Mr President, that during the cross-examination, and I can say this before the1

witness, we will admit -- we will seek to admit (Redacted)2

(Redacted).  Thank you.3

PRESIDING JUDGE FREMR:  [16:08:11] Mr van der Werf, any reaction before we4

will we deliberate?5

MR VAN DER WERF:  [16:08:16] Yes, just very briefly.  The witness has just given6

evidence about (Redacted), therefore it is perfectly7

in line with the decision on conduct of proceedings in paragraph 56 to admit this brief8

portion which is relevant to the evidence that he gave about it today.  Thank you,9

your Honour.10

PRESIDING JUDGE FREMR:  [16:08:33] Thank you.11

Mr Bourgon, please, briefly again.12

MR BOURGON:  [16:08:35] Mr President, usually, I don't like to get up because I13

think the requesting party should be the last one to speak, (Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted) Thank you.19

PRESIDING JUDGE FREMR:  [16:09:07] Thank you.  We will deliberate briefly.20

(Trial Chamber confer)21

PRESIDING JUDGE FREMR:  [16:09:34] So after silent brief deliberation, our22

decision, our ruling is that the objection is overruled.  This excerpt is admitted into23

evidence as a further Prosecution exhibit.  And just briefly, according to us24

the -- what is important for our decision was that this (Redacted)25
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(Redacted)1

(Redacted)2

(Redacted) So, in our view, there was no problem to admit it.  Moreover, I don't see3

any prejudice having this excerpt in the evidence.4

That's it.  So now we still have 20 minutes.  We can move to cross-examination5

conducted by Defence.6

Mr Bourgon, I guess it will be you.7

MR BOURGON:  [16:10:41] Yes, Mr President.  I'll just get organised in a few8

seconds.9

PRESIDING JUDGE FREMR:  [16:10:42] And Mr Bourgon.10

MR BOURGON:  [16:10:44] I will just get organised in a few seconds.11

PRESIDING JUDGE FREMR:  [16:10:48] Take your time.  Just a preliminary12

question:  Do you want to start in open or in private?13

MR BOURGON:  [16:10:53] I would like to begin in private session, Mr President.14

PRESIDING JUDGE FREMR:  [16:10:57] All right.  So we are still in private so we15

will remain in the regime of private session.  And take your time to make the16

necessary preparations.17

MR BOURGON:  [16:11:47] Mr President, I have some documents I would like to18

distribute just before I begin.  If I can ask the court usher to be kind enough to19

distribute the documents within the courtroom.20

PRESIDING JUDGE FREMR:  [16:12:00] All right.  Court usher, please assist.21

MR BOURGON:  [16:12:34] We do not have sufficient copies so we will do that on22

Monday.23

PRESIDING JUDGE FREMR:  [16:12:37] Just 20 minutes or 15 minutes.  It could be24

postponed, I believe.25
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MR BOURGON:  [16:12:48] May it please the Court.1

PRESIDING JUDGE FREMR:  [16:12:50] Please proceed.2

QUESTIONED BY MR BOURGON:3

MR BOURGON:  [16:12:55] Good afternoon, Mr Witness.4

A.   [16:13:00] Good afternoon.5

Q.   [16:13:11] Although you have arrived in the Hague for a number of days, we did6

not have the opportunity to meet yet.  You did meet with my colleagues.  Allow me7

to introduce myself.  My name is Stéphane Bourgon, I am a lawyer from Canada,8

and together with my colleagues we represent Bosco Ntaganda in this case.  You9

understand that?10

A.   [16:13:36] Yes.11

Q.   [16:13:46] It is better with the earphones plugged.  I apologise.  Thank you, sir.12

I have got a number of questions for you and I would like to begin by a very general13

topic and that topic has to do with (Redacted).  Now it's my14

understanding that (Redacted); is that15

correct?16

A.   [16:14:27] Yes.17

Q.   [16:14:35] Now (Redacted)18

(Redacted); is that19

correct?20

A.   [16:14:52] Yes.21

Q.   [16:15:01] And would I be right in saying that (Redacted)22

(Redacted)23

(Redacted) Would that be a fair statement?24

A.   [16:15:28] Yes.25
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Q.   [16:15:31] (Redacted)1

(Redacted); did I understand2

correctly?3

A.   [16:15:58] Yes, (Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

Q.   [16:16:31] (Redacted)8

(Redacted)9

(Redacted)10

A.   [16:16:57] (Redacted)11

(Redacted)12

Q.   [16:17:12] And, sir, this is exactly what I am interested in, because I would like13

to ask you a few questions about (Redacted)14

(Redacted)15

(Redacted)16

A.   [16:17:53] Yes, I can explain that to you. (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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Q.   [16:18:55] Thank you. (Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted); is that correct?5

A.   [16:19:37] That's correct. (Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

Q.   [16:21:41] That you, sir.  Now the reason I wait after you finish your answer is3

simply for the sake of the interpreters.4

That's exactly what I'd like to ask you. (Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

A.   [16:22:23] (Speaks English) Amazing question.9

PRESIDING JUDGE FREMR:  [16:22:27] Mr Witness, just briefly because I think10

everybody knows what should be the answer.  So I think briefly.11

So what will be the outcome?12

THE WITNESS:  [16:22:35] (Interpretation) (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

THE INTERPRETER:  [16:22:59] He says: (Redacted)17

The interpreter adds that he thought he heard the witness say "amazing question" at18

the beginning, but doesn't know if that was caught on the transcript.19

MR BOURGON:  [16:23:12]20

Q.   Just picking up on your last word, you say (Redacted)21

(Redacted) is that correct?22

A.   [16:23:31] Ndiyo.23

Q.   [16:23:32] Now, (Redacted)24

(Redacted)25
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(Redacted)1

A.   [16:23:55] (Redacted)2

(Redacted)3

Q.   [16:24:26] So this is my last question on this topic: (Redacted)4

(Redacted)5

A.   [16:24:36] No.6

Q.   [16:24:39] Okay.  We only have five minutes left, so what I would like to ask7

you before, I am not going to get into videos today because we do not have enough8

time, but I will be showing you a number of video (Redacted) on Monday.  For9

now I would like you to confirm that -- (Redacted), so I take it10

that you have a good knowledge of the conflict that took place in Ituri in the years11

1999 to 2003, at least.12

A.   [16:25:32] Yes, Ituri was a problem.  All of the Congo, not just Ituri.13

Q.   [16:25:44] So I take it that you are well aware that in -- as part of this conflict,14

especially at the beginning, there were some fierce attacks from one village to the next?15

Do you have *personal knowledge of this?16

A.   [16:26:12] Yes, I know that.  I know that.  That's something I know very well.17

There were a lot of attacks in lots of villages.18

Q.   [16:26:27] And if I focus on the attacks that would be committed by people from19

the Lendu ethnic group, would I be right in saying that there were many attacks on20

Hema villages early on in the conflict?21

A.   [16:27:01] To answer this question I think the Lendu attacked the Hema villages22

and the Hema attacked the Lendu villages.  You couldn't say that it was the Hema23

provoked the Lendu or the Lendu provoked the Hema, that's false.24

Q.   [16:27:25] And if we focus on the attacks that would be committed by the25

ICC-01/04-02/06-T-170-Red-ENG WT 02-12-2016 87/89 CVZ TICC-01/04-02/06-T-170-Red2-ENG CT WT 02-12-2016 87/89 GM T
Pursuant to the Trial Chamber VI’s Order, ICC-01/04-02/06-1887, dated 4 May 2017, the public reclassified and lesser redacted version of this transcript is filed in
the case.



Trial Hearing                         (Private Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0002

02.12.2016 Page 88

Lendus, my understanding is that you would be familiar with the fact that the Lendus1

would use machetes, knives, arrows and spears; do you have knowledge of this?2

A.   [16:27:48] Yes.3

Q.   [16:27:56] And I understand that you also have knowledge of the type of injury4

that was caused to the victims of these attacks; would that be a fair statement?5

A.   [16:28:24] Yes.  It depends on the wounds, machetes wounds, arrow wounds or6

bullet wounds.  There are different types of wounds.7

Q.   [16:28:38] And, sir, have you yourself seen this type of wound before?  Have8

you seen wounds caused by such weapons?9

A.   [16:29:03] Yes.10

MR BOURGON:  [16:29:04] Mr President, I suggest we stop here.  My next topic11

will be more than the one minute that is left.12

PRESIDING JUDGE FREMR:  Very well.13

MR BOURGON:  Thank you, Mr Witness.14

PRESIDING JUDGE FREMR:  [16:29:13] So let's move into open session now.15

(Open session at 4.29 p.m.)16

THE COURT OFFICER:  [16:29:26] We are in open session, Mr President.17

PRESIDING JUDGE FREMR:  [16:29:29] Thank you, court officer.18

Mr Witness, we have to break now.  We will continue on Monday, 9.30.  Anyway, I19

thank you that you started very well.  You followed my instruction how you should20

respond, you observed pauses and you were focussed adequately to the questions put21

to you.  So thank you for that.22

And it's my duty to remind you that in the meantime, till Monday, you must not23

discuss your testimony with anybody else.  Do you understand that?24

THE WITNESS:  [16:30:12] (Interpretation) Yes.25
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PRESIDING JUDGE FREMR:  [16:30:18] So I thank you and we will now adjourn and1

we will reconvene on Monday, 9.30.2

THE COURT USHER:  [16:30:26] All rise.3

(The hearing ends in open session at 4.30 p.m.)4
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