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International Criminal Court1

Trial Chamber V(a) - Courtroom 12

Situation:  Republic of Kenya3

In the case of The Prosecutor v. William Samoei Ruto4

and Joshua Arap Sang - ICC-01/09-01/115

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia and Judge Robert6

Fremr7

Trial Hearing8

Wednesday, 17 September 20149

(The hearing starts in open session at 9.39 a.m.)10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, the case please.15

THE COURT OFFICER:  Thank you, Mr President.16

The situation in the Republic of Kenya, in the case of The Prosecutor against William17

Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11.18

We are in open session.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.20

Appearances?21

MR STEYNBERG:  Good morning, your Honours.  For the Prosecution there's one22

change.  Melissa Simms, trial lawyer, comes in for Alice Zago.  Otherwise the same,23

thank you.24

MR NARANTSETSEG:  Good morning, your Honours. The victims participating in25
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this case are represented today by myself, Orchlon Narantsetseg, and my colleague,1

James Mawira.  Thank you.2

MR KIGEN-KATWA:  Good morning, your Honours.  Mr Sang's team remains the3

same.  Dr Caroline Buisman will join us shortly.4

MR HOOPER:  The Ruto Defence team are the same, with the absence today of5

Mr Khan.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you.7

And in Nairobi by video link, Counsel?8

MR (Redacted) (via video link):  Yes.  Good morning, your Honours. Mr (Redacted)9

still appearing for the witness.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Mr (Redacted) .11

Last evening after the adjournment for the day we received information from the12

Registry that your -- that the witness requested again to be able to testify in Kiswahili;13

is that the case?14

MR (Redacted) (via video link):  Yes, those are the instructions I have,15

your Honours.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you.17

Counsel, the last time the matter was addressed counsel were given an opportunity to18

express a view.  Prosecutor.19

MR GARCIA:  Good morning, your Honours.  The same views as yesterday.  I20

notice that from the different statements that the witness gave to the Prosecution and21

the Prosecution's interactions with the witness, the witness has been fully able to22

express himself in English at all times.  Even during a later and subsequent 55(2)23

interview as well, there was an interpreter on hand.  But, once again, this should24

cause no -- absolutely no prejudice to the witness.  Should he feel any difficulty in25
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expressing any idea, any thought, there's an interpreter on hand and we can resort to1

that interpreter.  But for the moment what I noticed, that he's been able to2

understand all of my questions and he responds to all of my questions.  So I don't -- I3

believe that the witness should continue in English.  It will be easier for us and it will4

be far more efficient for the Court.5

MR KIGEN-KATWA:  Mr President, may I suggest on my part that the questions to6

the witness can be made in English, and he can respond in Kiswahili, and then his7

response can be translated to the Court.  That way we probably would be more8

efficient.9

I seem to take the view that the witness understands English and probably has10

difficulty merely in expressing himself in response to the questions put to him.  Yeah,11

that's what I suggest, Mr President.12

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper.13

MR HOOPER:  Well, I'd submit that the witness's request should prevail.  It's a14

repeated request.  Considering Mr Katwa's suggestion, the only problem with that is15

I should think a bilingual conversation poses its own burdens, and it would probably16

be better for the witness to -- to, as it were, live in Swahili, questions and answers.17

PRESIDING JUDGE EBOE-OSUJI:  But Mr Kigen-Katwa's suggestion is since the18

witness hears English directly, so that cuts out interpreting the question into Swahili19

and feeding it to the witness and then the witness answering in Swahili, but if he20

hears English directly so that it is more efficient that way and he answers in Swahili,21

that that should be fine; isn't it the point?22

MR HOOPER:  Well, I've nothing to add.  Maybe it would be a good course to ask23

the witness whether that's a useful suggestion or whether he'd prefer, as it were, to24

live in the moment in Swahili --25
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PRESIDING JUDGE EBOE-OSUJI:  And also I think --1

MR HOOPER: -- and not be -- (Overlapping speakers)2

PRESIDING JUDGE EBOE-OSUJI: -- I should also seek the views of the interpreters3

as to whether this sort of arrangement may cause some difficulties.  Can it work?4

THE INTERPRETER:  From the English booth, your Honour, everything that is said5

in the courtroom is already being translated into Swahili and we are able to translate6

from -- to interpret from Swahili back to English.7

PRESIDING JUDGE EBOE-OSUJI:  The point is if -- I'm trying to understand your8

response.  Do we see awkwardness in your work if the witness hears the question in9

English?  I don't know how that might work out.10

THE INTERPRETER:  From the English booth, your Honour, we have absolutely no11

problem with that.  The only thing is that the witness should make sure to observe12

the pause.  Otherwise there will be overlapping because we would still be13

interpreting into Swahili by the time he may start responding.14

PRESIDING JUDGE EBOE-OSUJI:  All right.15

Witness, back to you on that.  The proposal by Mr Kigen-Katwa is that you listen to16

the question in English, but you can answer in Swahili.  Is that something that could17

work for you?18

WITNESS:  KEN-OTP-P-0495 (On former oath)19

(The witness speaks English and Swahili)20

(The witness gives evidence via video link)21

THE WITNESS:  Yeah, it can work, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  All right.  In that case, since this is a repeated23

request by the witness, we should try and accommodate that request in hopes of24

alleviating unnecessary stress to the witness and this is something that has bothered25
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him so much as to repeat that request.  So let's try this new arrangement.1

The question will be asked to the witness, the witness will listen to the question in2

English, but he may respond in Swahili.3

If you could also respond in English, it might cause more complications, but if it is4

more efficient for you from time to time to respond in English, we can see if we can5

also do that, assuming that's not a problem.  So let's work on that basis.6

Witness, the interpreters' request, and I also direct you accordingly, to observe the7

five-seconds pause.  It is important that you do that.  You wait for the Prosecutor to8

finish the question, pause for five seconds, count to five, one, two, three, four, five in9

your mind and then you start answering your question.  Do you understand?10

THE WITNESS:  I understand, your Honour.11

PRESIDING JUDGE EBOE-OSUJI:  Okay, thank you.12

With that out of the way, let's begin.13

And by the way, I forgot to remind you yesterday, and I do so today, and that14

continues to be the case even if I don't remember to tell you again, you're still bound15

by the subpoena that was served on you.  You remain bound by that subpoena until16

you've completed your testimony and the Chamber has discharged you from your17

testimony.  Do you understand?18

THE WITNESS:  I understand, your Honour.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.20

Mr Garcia.21

QUESTIONED BY MR GARCIA:  (Continuing)22

Q.   Good morning, Mr Witness.23

A.   Good morning to you.24

MR GARCIA:  Your Honours, yesterday I noticed that we did leave off I think we25
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were in private session.  I'm going to aim at continuing in public - in public1

session - for about five/ten minutes, but I might have to go back into private session at2

one point.3

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.4

MR GARCIA:5

Q.   Now, Mr Witness, yesterday, just to remind you when we left off, you had6

stated that the statement, 17-page statement that I was speaking about that you had7

given to the OTP, was not from you, that it was from the OTP, and you also said that8

you had found the statement already there with the OTP.  Do you remember having9

said that yesterday?10

A.   Yes, your Honour.11

Q.   All right.  Now, I'm going to ask you some questions regarding how you12

would have found this statement there with the OTP.  And I just want to remind you13

that we're in public session, so I don't want you to mention the location or the place14

where you gave the statement or people's names for the moment.  Do you15

understand that?16

A.   Yes, your Honour.17

Q.   Now, I understand you met members of the OTP to give this statement.  Can18

you explain to us what happened exactly?19

A.   The moment I met the OTP for the first time, they gave me the statements that20

were already made and told me that I should also write them in my hand to look that21

they are from me.22

Q.   Now, Mr Witness, just so we can be clear on this matter, when you said -- when23

you say that you -- when you -- "the moment I met the OTP for the first time," are you24

referring to your meeting with the OTP in the month of (Redacted) 2012?25
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A.   I meant when I met the OTP during that time of writing the statement.1

Q.   Yes, I understand that, but was that in (Redacted) 2012 from your recollection2

today?3

A.   I can't exactly remember.4

MR GARCIA:  I'd ask to go in private session.  Five minutes, your Honour.5

PRESIDING JUDGE EBOE-OSUJI:  Private session.6

* (Private session at 9.52 a.m.) Reclassified into open session7

THE COURT OFFICER:  We are in private session, Mr President.8

MR GARCIA:9

Q.   Now, Mr Witness, just so that we're sure -- that I'm sure that we're speaking10

about the same -- the same meeting and everything is clear, do you remember having11

met a (Redacted) , assistant investigator, and (Redacted), a trial lawyer, during12

that meeting?13

A.   Yes, your Honour.14

Q.   So is this the first time that you're referring to that you met the OTP when you15

met (Redacted) and (Redacted)?16

A.   Yes, your Honour.17

Q.   And when I say that the date of the interview, as I'm seeing here on the18

document itself, was from 8 to 11 (Redacted) 2012, does that refresh your memory as19

to the dates in which you met the Prosecution?20

A.   Yes, your Honour.21

MR GARCIA:  Your Honours, we can go back into public session.22

PRESIDING JUDGE EBOE-OSUJI:  Public --23

MR HOOPER:  Is there any particular reason why we were in private session for that?24

And before we go, revert -- well, it's a matter for my friend, but one question may25
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need to be addressed, either in public or private, which is why I raise it now, is when1

he first met the Prosecution.2

MR GARCIA:  Your Honour, that's the point that I'm clearing up with the witness,3

according to his recollection, when was the first time he met the OTP when they4

proposed the statement to him and I think the witness has answered.5

PRESIDING JUDGE EBOE-OSUJI:  Yes, we can move on.  Mr Hooper will take the6

matter up in his cross-examination if it is not clear enough.7

We will go to public session now.8

(Open session at 9.54 a.m.)9

THE COURT OFFICER:  We are in open session, Mr President.10

MR GARCIA:11

Q.   So, Mr Witness, we're back in public session.  When you first met the members12

of the OTP on the date of the -- the date they met you for the statement, what13

happened exactly?14

A.   As I met them, they first introduced themself to me, and then because it was late15

in the evening, I had to sleep there.  The following morning is when I was given the16

document to read and also told that you are supposed to write with your own hands17

so that I own it to be mine.18

Q.   So on that second day, did you indeed take the time to read the statement?19

A.   Yes, your Honour.20

Q.   And how much time did that take?21

A.   It took about two hours to read.22

Q.   And what did you do after reading the statement for two hours?23

A.   Some of the statement that I was given I rejected them, and there are some24

which I accepted which is already now written in my -- assign -- undersigned in my25
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document.1

Q.   Can you be a little bit more clear on that, Mr Witness.  You say that "Some of2

the statement I was given I rejected them."  What do you mean by that?3

A.   The statements that I was given were more than what I -- I've already wrote, but4

I had to reject others because they could not match with what they want from my5

region.6

Q.   Well, how many statements were you given?7

A.   I was given two statements.8

Q.   Do you remember how many pages each statement had?9

A.   I can't exactly remember.10

Q.   So you were given two statements and you said that you rejected statement.11

What -- what exactly do you mean by that?12

A.   I say that I was given two statements and I had to reject another one because it13

was not matching with the region I come from.14

Q.   Okay.  Are we to understand that you rejected one of the statements, one of the15

two statements that you're speaking about?16

A.   Yes, your Honour.17

Q.   And when you say it didn't match, what exactly was the problem with that18

other statement according to your -- your version?19

MR HOOPER:  Before we go on, what's happened to the Kiswahili?  Is he --20

PRESIDING JUDGE EBOE-OSUJI:  It's all right.  He was given the freedom to speak21

in Kiswahili when he feels it's easier for him, but he can also speak in English.22

MR HOOPER:  All right.  So as long as he knows, thank you.23

MR GARCIA:24

Q.   Now, Mr Witness, the question I asked you was what exactly was the problem25
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with the other statement.  You say that it didn't match.1

A.   Your Honour, repeat the question.2

Q.   You told the Court, Mr Witness, that one of the statements, you rejected it3

because the information didn't match.  Can you explain that to us?4

A.   Because -- I rejected one because the locations mentioned was not matching5

with the location I am coming from.6

Q.   All right.  So let's go back to the statement that was remaining.  You said that7

you took two hours to read it.  What did you do afterwards?8

A.   After reading the statement, I had to modify that statement to suit the9

investigators the way they want.10

Q.   All right.  Just so I can understand you correctly, you said that you had to11

modify the statement.  What exactly did you modify?12

A.   What I modified is to give my details, personal details, like name, my location,13

my age, my marital status, my administrative persons.  Those are some of the things14

I changed in the statement.15

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, can you look at page 9, around lines16

18 to 22.  There is a lot of things there that need to be explored, isn't there?17

MR GARCIA:  Indeed, your Honour.  I'm coming on that.18

PRESIDING JUDGE EBOE-OSUJI:  The reason I say that is so we're fair to the19

witness.  It's out of fairness to him that that needs to happen.20

MR GARCIA:  And, your Honours, I can assure you that I will return on that21

portion.22

Q.   Now, Mr Witness, you say that you modified certain things in the statement.23

At the time were you given a -- just so we can understand, was it a typewritten24

statement or was it a statement that was handwritten?25
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A.   The one I was given was one typed and another one handwritten.1

Q.   All right.  And just so that we can be clear on the matter, which one of these2

two did you reject, the handwritten one or the typewritten one?3

PRESIDING JUDGE EBOE-OSUJI: One second.4

THE WITNESS:  I rejected --5

PRESIDING JUDGE EBOE-OSUJI:  Okay.  Sorry to move in.  Let me do this, if you6

don't mind.7

Witness, you said the first time you met the Prosecutors it was in the evening and you8

slept there, and the following morning you were given a document to read and also9

told that you were supposed to write with your own hand so that you would own it10

to be yours.  What I want to find out from you now is that evening when you first11

met the Prosecutors, how long did you spend with them?12

THE WITNESS:  In the evening, the person who came to collected me -- to collect me13

took me to the location and we never stayed with them for so long.14

PRESIDING JUDGE EBOE-OSUJI:  But how long?  Can you approximately indicate15

how long you stayed with them?16

THE WITNESS:  I was only taken to the room where I was to sleep.17

PRESIDING JUDGE EBOE-OSUJI:  Did you have any discussion with them?18

THE WITNESS:  No.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.20

Let's proceed.21

MR GARCIA:22

Q.   Now, Mr Witness, I'd just like to clear up the matter regarding this handwritten23

statement and the typewritten statement.  Now just to -- just to get the answer on24

record, which one of the statements -- I understand that you've got two statements,25
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one typewritten and one handwritten.  Which one was the statement that you1

rejected initially?2

A.   The statement I rejected was the handwritten.3

Q.   Now the handwriting on this second statement, were you able to recognise it?4

A.   No, I could not recognise the handwriting.5

Q.   So you're left with one statement - a typewritten statement - and you took -- am6

I correct in stating that for the record you say that you took two hours to read it; is7

that it?8

A.   Yes, your Honour.9

Q.   And what did you do after taking these two hours to read this -- this10

typewritten statement?11

A.   I had to indicate my details to the statement.12

Q.   When you're speaking about details, are we speaking about personal details?13

A.   Yes, your Honour.14

Q.   And what about events that occurred in your region during the post-election15

violence, Mr Witness?  What about those events?  Did you put any of those events16

in the statement?17

A.   Repeat your question, your Honour.18

Q.   I'm speaking about meetings, rallies, things that would have occurred in your19

region during the post-election violence.  Did you put some of that information in20

the statement; in the typewritten statement?21

A.   I'm still not getting you properly.22

MR GARCIA:  I'd ask the court officer to please put to the witness -- to show the23

witness document KEN-OTP-0084-0236, and it's tab -- I think it's tab 7 in the binders.24

THE COURT OFFICER (via video link):  Mr Garcia, the document is presented to the25
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witness.1

MR GARCIA:2

Q. Now you see before you a document, Mr Witness.  Do you see that?  It's the3

front page you're seeing of a witness statement.4

A.   Yes, your Honour, I see.5

Q.   All right.  Now if you look at the bottom of the page, it says "Signatures."  Am6

I correct in stating that your signature appears there?7

A.   Yes, your Honour.8

MR GARCIA:  I'd like the court officer to show to the witness 0084-0252.  It's the9

last page, page 17 of the statement.10

THE COURT OFFICER (via video link):  Page 0252 is presented to the witness.11

MR GARCIA:12

Q.   Mr Witness, do you see the last page before you?  Am I correct in stating that13

that's your signature that we see on that page?14

A.   Yes, your Honour.15

Q.   And it says -- just for the record it says:16

"This statement has been read over to me in the English language and it is true to the17

best of my knowledge and recollection.  I have given this statement voluntarily and I18

am aware that it may be used in legal proceedings before the International Criminal19

Court and that I may be called to give evidence in public before the International20

Criminal Court."21

Do you remember having read this before you signed it?22

A.   I read it, your Honour, but I was told it is not a difficult task for me to sign it23

because they'll sort it out.24

Q.   And just for the record, Mr Witness, you signed -- we can remove the document25
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from in front of the witness but, just so we can understand your testimony, did you1

sign this document on the second day that you met with the Prosecution?2

A.   I believe it was the second day signing the statement.3

Q.   So if I just go back through your -- your account, you arrive in the evening.4

You met with them briefly.  The next day you meet once again.  You are presented5

two statements:  One handwritten, one typewritten.  You reject the handwritten one,6

you don't recognise the handwriting, and then you read over this typewritten7

statement and you signed it.  Is that your version?8

A.   Yes, your Honour.9

Q.   So what did you do after you signed the statement?10

A.   I was told also to give some background of my -- of my activities when11

wherever the place I have -- I stay.12

Q.   Okay.  Was this after having read and signed the statement, or is this before13

you signed the statement?14

A.   That was before I signed statements.15

Q.   All right.  So from what I understand, you were told to modify with some16

personal information and you were also told to give some background of your17

activities.  What does that mean?  What background of your activities?  What are18

we speaking about?  Can you speak about that in public, or maybe we can go in19

private, your Honour?20

PRESIDING JUDGE EBOE-OSUJI:  Private session.21

THE WITNESS:  Since the statement --22

*(Private session at 10.12 a.m.) Reclassified into open session23

THE COURT OFFICER:  We are in private session, Mr President.24

MR GARCIA:25
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Q.   Yes, Mr Witness.  So what -- what is this background activity information?1

A.   There's a -- there is a statement that I wrote handwritten, though I don't exactly2

remember what was in -- what the content was, but you know I had not taken3

seriously because I was told, "It will be sorted out, so you can write anything that4

looks like you have been following all this."5

MR GARCIA:  I'm just told, your Honour, that line 24, page 17, should be6

"handwritten" and not "and written" only.7

Q.   So can you tell us more about this handwritten?  What were you told to write8

exactly?9

A.   I can't exactly remember what I wrote, your Honour.10

Q.   What did you write about?  Do you remember that?11

A.   No, your Honour.12

Q.   Just to be clear, who told you to write something?13

A.   The investigators, your Honour.14

Q.   Well, there were two people.  There were (Redacted) and (Redacted).15

Which one of them both -- or was it both?16

A.   No, (Redacted) .17

Q.   But was -- am I correct in stating that (Redacted) was also present during the18

interview?19

A.   Yes, your Honour.20

Q.   So your testimony before the Court is that (Redacted) would have been telling21

you to write things, handwritten, and (Redacted) was there present listening to this?22

A.   Yes, your Honour.23

Q.   Well, did (Redacted) react in any way?24

A.   No, your Honour.25
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Q.   What was your reaction to all of this?1

A.   Repeat your question, your Honour.2

Q.   I'm saying, Mr Witness, that you have an investigator and a trial lawyer coming3

down to meet you to take the statement and they're asking you to write handwritten4

notes.  Did this not surprise you in any way?5

A.   It was not a surprise because I've already -- I had already been told that the6

statement will be dealt with with the investigators, so I had no worry to write it.7

Q.   Who told you that the statement would be dealt with by the investigators?8

A.   The first person who told me about the issue of the statements is a certain lady9

who I met in the year 2009.  This lady is the one who introduced me to the10

investigators and hinted me and told me that, "After a very short period of time you'll11

be called by the ICC investigators, but you need not to worry about it because what12

they are doing there is only to get some witnesses who will testify against the DP and13

Sang."14

Q.   Do you see this lady's name on the PIS document that I showed you yesterday,15

page 2?16

A.   No, your Honour.17

Q.   What's the name of this lady?18

A.   The lady is called (Redacted)19

Q.   I just want to make sure.  Maybe you haven't noticed, but if you look at page20

number 2 of the PIS document, at number 2 on the individuals there's a person and21

the name is (Redacted).  That's the person you're speaking about?22

A.   Yeah, that is the person I'm speaking about.23

Q.   So from now on then, even when we're in private or public please refer to her as24

"person number 2."  Let's just discuss this -- this part of your -- your version.  Now,25

ICC-01/09-01/11-T-138-Red-ENG WT 17-09-2014 16/101 CVZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session)                        ICC-01/09-01/11
Witness: KEN-OTP-P-0495

17.09.2014 Page 17

you said that you went --1

MR HOOPER:  I notice we're still in private and have been for a considerable time.2

MR GARCIA:  We can go back in public, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  Public session.4

(Open session at 10.18 a.m.)5

THE COURT OFFICER:  We are in open session, Mr President.6

MR GARCIA:7

Q.   Now, Mr Witness, when did you first speak with this person,8

person number 2?  What year, what month if you're able to give this at?9

A.   The person number 2 for the first time we met in (Redacted)10

(Redacted) --11

MR GARCIA:  One -- one second, one second, Mr Witness.12

Your Honour, could we go back into private session, please?13

PRESIDING JUDGE EBOE-OSUJI:  Yes, private session.14

*(Private session at 10.19 a.m.) Reclassified into open session15

THE COURT OFFICER:  We are in private session.16

PRESIDING JUDGE EBOE-OSUJI:  So, Mr Garcia, it will be appropriate, would it not,17

to redact reference to (Redacted) and (Redacted) --18

MR GARCIA:  Yes, your Honour, indeed.  Thank you.19

PRESIDING JUDGE EBOE-OSUJI: -- from the delayed broadcast.20

MR GARCIA:21

Q.   Now, Mr Witness, you were speaking that the first time you met this lady,22

person 2, it was (Redacted).  Can you give us more information about23

that?24

PRESIDING JUDGE EBOE-OSUJI:  And you can speak freely, give all the25
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information, because we are now in private session.1

THE WITNESS:  So when I met this person number 2 in (Redacted), we had2

(Redacted)3

So since I had (Redacted) , and (Redacted)4

(Redacted) I have not known the name properly, so we had to meet in5

(Redacted) for (Redacted).  That is the time I came to know6

him -- to know her and even be very close to her.  We normally communicate.7

And towards the end of 2012 is when she told me that "Why are you so desperate?"8

because whenever we met, she could buy some food for me in the hotel.  She could9

settle the bills.10

And then I told her, "For sure I have no income, and whatever I was trying to do as a11

business failed, so I have no income at all."12

Then she told me that "If I can give out your number to somebody for you to offer13

some services, would you accept it?"14

And then I told them -- I told her that, "Yeah, I'll accept it as long as I'll not be given15

anything in return of my child, my mother or my father or my life," because16

sometimes I thought maybe the lady had joined this Freemasons.  But she told me,17

"No, these are people I know, and they are not working with Freemasons."  And then18

I accepted.  But after some time is when I was called by the investigators.19

Q.   All right.  Now, is this all that this person number 2 told you about, about the20

investigators and being called?21

A.   After I was -- I was called by the investigators and given the document, I had to22

make a call to her and ask whether there was a problem in that statement, but she had23

already confirmed to me that the statement that you are going to get, don't worry24

about it, that is what I also did.  And from there we just sign it and make it formal to25
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fit you so that it can be presented in the court for prosecution.1

Q.   All right.  You met the Prosecution in (Redacted) 2012 to give your statement.2

When was it, when exactly did you speak to person number 2 for the last time before3

you met the investigators?4

A.   It was 2012, August.5

Q.   Okay, so just for the record, the last conversation you had with person number 26

before meeting the OTP was in the month of August 2012; is that -- am I7

understanding you correctly?8

A.   Yes, your Honour, that is the time we speak with her lengthily about the9

statements about the investigators, and then I was -- she told me that "They'll call you,10

and you'll go there and be given the statements, but don't worry about it, you sign it."11

Q.   All right. When you say that you spoke with her "lengthily about the12

statements," what exactly -- what exactly was said about the statements?13

MR KIGEN-KATWA:  Mr President, I was suggesting --14

PRESIDING JUDGE EBOE-OSUJI:  You were suggesting to go to public session?15

MR KIGEN-KATWA:  Yes, Mr President.  I -- unless my learned friend has an16

assessment that there is reason to remain in private session.17

MR GARCIA:  We can go back into public session, your Honour.  I'll be cautious.18

And if I do see some issue that might cause any problems, then I'll ask to go back into19

private.20

PRESIDING JUDGE EBOE-OSUJI:  Public session.21

(Open session at 10.26 a.m.)22

THE COURT OFFICER:  We are in open session, Mr President.23

MR GARCIA:24

Q.   Now, you said, Mr Witness, that you spoke lengthily about the statements.25
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What did you speak about exactly?1

A.   What I'm saying is that the last time I met person number 2, we talked with her2

lengthily about the calling of investigators, how they'll call me, also about the3

statements that will be there for me to sign, and also I had to ask what will be given to4

me in return.  So those are the areas we were talking about.5

Q.   All right.  Let's just go through them one by one.  You said that you talked6

with her lengthily.  And just before I get into that, did you -- and that -- when you7

spoke to her in the month of August 2012, was that a meeting -- did you meet her8

physically, or did you -- were you just speaking to her through -- through phone or9

through other means?10

A.   We -- I met her personally, physically in a certain location.11

Q.   Thank you.  Now, when you say that you were speaking lengthily about12

investigators, what exactly -- about the calling of investigators, what was said during13

that point?14

A.   Since she had told me that there are some people who will call you, even before15

we met for this meeting with them -- with her, then she was trying to tell me that16

whenever you are called by the investigators, you don't hesitate and don't refuse to17

co-operate with them, so that is why we talked much about the investigators and18

probably the location that they might need me to meet them.19

Q.   Anything else?  Did you discuss -- did you discuss anything else with person20

number 2 about the investigators, about the calling of the investigators?21

A. The only thing we discussed about the investigators is -- is that she told me22

"There will be statements for you to sign."23

Q.   All right.  And by statements signed, you understand or I understand as well24

written statements, is that what we're supposed to understand by that?25
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A.   The statement she told me is already the written statement.1

Q.   Did she tell you anything else about the statement?2

A.   No, your Honour.3

Q.   Did she tell you anything else about investigators calling you?4

A.   As we were talking with her, I also asked her what will be given to me in return,5

that is where we majorly talked about, because as poor as I am, I would like to be also6

in a very good position, at least to be rich, and that is what she promised me, that7

everything you need, everything will be offered to you.8

Q.   Now, during this discussion you had with her, did she tell you anything else, be9

it about the investigation, about the statement taking, anything else?10

A.   She also mentioned that some of the witnesses have been doing what she was11

telling me to do, though she never mentioned any of the witnesses.12

Q.   Anything else that person number 2 would have told you about the statement13

or their content -- or the content of the statement?14

A.   She never talked about the content of the statement, but she told me the15

statement is already written.  You'll go, you'll be given, you read it and sign it.16

Q.   Now, Mr Witness, did -- during your discussion, your conversation with person17

number 2, did she tell you that she had given a statement to the OTP?18

A.   We did not discuss about her giving out or writing a statement to the OTP.19

Q.   So from what I understand this is the totality of what was discussed between20

you and person number 2 in the month of August 2012 before meeting the21

Prosecution, the OTP actually in the month of (Redacted) 2012; is that correct?22

A.   Yes.  Yes, your Honour.23

Q.   And when did you speak to her next after August 2012?24

A.   I also met her before I travel to the location I was told to go, a few days, as I was25
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preparing for my passport, so we talked with her also at that time.1

Q.   Can you tell us in what month and year this would have occurred?2

A.   That was around December -- it was around December, though I can't3

remember fully.4

Q.   Are we speaking about December 2012?5

A.   Yes, your Honour.6

Q.   So you didn't speak with this person number 2 from August 2012 to7

December 2012; is that correct?8

A.   Yes, your Honour.9

Q.   Mr Witness, just a couple of minutes ago when you were speaking about your10

interaction with this person, I just want to see -- I just want to clear this up, you say at11

page 22, line 7 to 13, "After I was -- I was called by the investigators and given the12

document, I had to make a call to her and ask her whether there was a problem in that13

statement, but she had already confirmed to me that the statement that you are going14

to get, don't worry about it ..." that's what "... that is what I also did.  And from there15

we just sign it and make it formal to fit you so that it can be presented in the court for16

prosecution."17

So you say you had to make a call to her.  Can you explain that to us?18

A.   Yes, your Honour.19

Q.   Well, did you speak to her on the day that you received the statement,20

according to your version, from the OTP, or did you not?21

A.   I did not understand the question.22

Q.   Did you speak to person number 2 on the day, or on -- during the days that you23

met the OTP for the interview to take the statement, the 17-page statement?24

A.   It was only that call that I made.25
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Q. No, I understand that, so I just want to get now your version correct.  So before1

I asked you if you had spoken and it seemed to me on the record that you hadn't2

spoken with person number 2 from the month of August 2012 to December 2012.3

Now from what I understand of what you're saying, you spoke with her in4

(Redacted) 2012 when the OTP met you and gave you the statement; is that what5

you're saying now?6

A.   Your Honour, I'm not getting your answer still.7

Q.   All right.  I'll bring you back to it. Page 22, line 7 you said -- you said, "After8

I was -- I was called by the investigators and given the document, I had to make a call9

to her and ask her whether there was a problem in that statement." That's what you10

told the Court.  Now --11

A.   Yes, your Honour.12

Q. -- did you or did you not speak to person number 2 while you were with the13

OTP in the month of (Redacted) 2012?  That's my question.14

A.   May I burden your Honour, I don't understand what you're asking.15

Q.   It's a simple question, Mr Witness. I'll read to you exactly what you told us16

just a couple of minutes ago.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, why don't you take him back to that18

part of the testimony and have him retell the story and then you start your19

question -- follow-up question from there.  You are repeatedly giving him the block20

of information that's on the transcript and he's telling you he doesn't follow.  Just let21

him now -- take him back to the point and ask him to give the information again and22

you take it from there.23

MR GARCIA:24

Q.   Now, Mr Witness, I'm just going to actually try and situate you better so maybe25
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if you've forgotten, we can get this cleared up.  Page 22, line 5, I asked you a question1

and I was asking you, I said, "Now is this all that this person number 2 told you about,2

about the investigators and being called?"3

Line number 7 your answer is:  "After I was --" and you say "... I was called by the4

investigators and given the document, I had to make a call to her and ask her whether5

there was a problem in that statement, but she had already confirmed to me that the6

statement you are going to get, don't worry about it, that is what I also did.  And7

from there we can just sign it and make it formal to fit you so that it can be presented8

in the court for prosecution."9

Do you remember having said that this morning?10

A.   Yes, your Honour.  Yes, your Honour.11

Q.   Now --12

PRESIDING JUDGE EBOE-OSUJI:  Can you -- can you again -- what are you trying13

to tell the Court there, please, Witness?  What are you saying happened?14

THE WITNESS:  As I met the person, as I said earlier, we talked in a location for a15

length of time about the investigators and how they'll also give me in return of what16

I'll sign for them.17

MR GARCIA:18

Q.   We -- I understood that part, Mr Witness, and thank you for that clarification.  I19

just want to know -- but it seems to be when I read this you say that when you receive20

the document -- the statement from the OTP, you had to make a call to her and ask21

her whether there was a problem in the statement.  Did that happen?  Did22

you -- did you make a phone call or speak to person number 2 when the Prosecution23

gave you the statement in the month of (Redacted) 2012?  That's simply my question.24

A.   Yes, your Honour.25
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Q.   Now, when did you make a call to person number 2?  Was this on -- on the first1

day that you arrived, the second day?  When was it?2

A.   I made the call the second day.3

Q.   And where were you when you made this call?4

A.   I was still in the location where we were to met with the investigators, but I had5

been given a break to go at least outside where the sun was and then I had to make a6

call.7

Q.   So you made a call to person number 2, but why were you calling person8

number 2 at that point?9

A.   I was calling person number 2 to confirm that what she told me about the10

statement is with me there and if -- if anything, she is the one to guide me whether to11

sign it, as she had said, or to reject it.  Then she told me, "Just sign it and then you12

will be given what you -- they'll promise you."13

Q.   So now if I understand what you're telling us, you read the statement on the14

second day, and then before signing it you actually had a conversation with person15

number 2; is that it?16

A.   Yes, your Honour.17

Q.   And from what I understand of your testimony, you felt that you needed her to18

give you the okay or the green light, so to speak?19

A.   Yes, your Honour.20

Q.   Why is that?21

A.   Because in the previous time, as we were talking with her, I was not sure of22

what she was saying, whether it is true or false, but on that day I had to confirm to23

her that what she told me is true and now it is time for me to sign it.24

Q.   Now, after you had this conversation with person number 2, did you go back25
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inside to meet the investigator and the lawyer?1

A. That is when I went back to meet them.2

Q.   And what did you do then?3

A.   That was a time I was given that document to sign.4

Q.   So you didn't have the document with you when you went outside, according to5

your version?6

A.   No, I never went outside with the document.7

Q.   And did you finally sign this document on that second day?8

A.   Though I cannot remember whether it was the second day or the third day, but I9

signed the document.10

Q.   All right.  So let's -- let's clear that up.  You had a conversation with person11

number 2, you went back inside.  What did you do for the remainder of the day?12

A.   I was left seated in that room as they were taking other -- taking other activities.13

Q.   So on that second day you spent time in the room with them while the14

investigator and the attorney were doing other activities.  How much time did you15

spend with them like that?16

A.   It was about one hour before I was taken back to my hotel.17

Q.   Before you were taken back to your hotel, did you have a chance to sign your18

statement?19

A.   Yes, your Honour.20

Q.   So you signed it on that second day?21

A.   That is where I'm not very sure whether it was on second day or third day.22

Q.   And that's the reason why, Mr Witness, I was asking you about what you were23

doing for the rest of the day, and maybe you can help us with this, but if the24

statement was already prepared for you and all you had to do was sign it, why didn't25
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you just sign it there on -- on that second day?  Why is there a doubt in your mind as1

to whether it occurred the second or the third day?  Can you help us with that?2

A.   I believe it was on the second day because on the third day we never did3

anything with them.4

Q.   Well, what did you do on the third day?5

A.   That was a time I was given my allowances and I had to travel back home.6

Q.   Now, Mr Witness, according to the statement I have here in front of me, it says7

that you were -- that the date and time of the interview was from the 8th to the 11th.8

It lasted approximately four days in 2012.  Is that correct, four days?9

A.   Yes, your Honour.10

MR GARCIA:  So not -- not three days, or two, but four days.  I'd ask the court11

officer to show the witness document 0084-0236, cover page please.12

Q.   Mr Witness, look at the document that you have before you on the screen.13

THE COURT OFFICER (via video link):  Mr Garcia, the document is presented to the14

witness.15

MR GARCIA:16

Q.   Now, look at the bottom, Mr Witness, where it says "Signatures."  You've17

confirmed before that that was your signature and the date on it is the 11th, I'm not18

going to mention the month, but of 2012.  The start -- and you look a little bit above,19

the date and the time of the interview is 8th to the 11th.  Do you see that?20

A.   Yes.  Yes, your Honour.21

Q.   If you signed the statement on the second day, that would have been 922

(Redacted).  The date here is 11 (Redacted).  Can you explain that to us?23

A.   That's why I told you that I -- I've -- I've forgotten the time I signed the24

document, whether it was the second day or the third day.  In fact, I was also not25
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aware that I stayed for four days.1

Q.   That's why, Mr Witness, I was asking you what on earth were you doing for so2

many other days, for two other -- for two-and-a-half days, if you had already signed?3

According to your story, you said you signed your document on the second day after4

reading it for two hours.  We're here the 11th.  It's four days later.5

A.   I've forgotten.6

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, let's watch our language please.7

Let's keep it straight.8

MR GARCIA:  Thank you, your Honour.9

Can we -- court officer, can we also show the witness on that same document,10

0084-0256, at 0252 please?11

THE COURT OFFICER (via video link):  Page 0252 is presented to the witness.12

MR HOOPER:  Just as that happens, my understanding is that the witness hasn't got13

a paper copy available to him and it's just individual pages that are being placed on14

the screen.  That's my understanding, and looking at what he's looking at it looks15

like he's looking at a screen.  Is there a paper - the paper - statement for him to look16

at and, if not, why not?  He's not my witness, but it is a marked disadvantage,17

particularly for this witness I suspect, not to have the document in his hands so he can18

see it.19

MR GARCIA:  Your Honour, the witness has gone through his statement during the20

witness preparation and I am giving the witness the occasion to look at the pages that21

I'm asking him questions about.  I'm asking him about his recollection of how much22

time it lasted and when he signed the statement, which he's given in testimony being23

the second day.  Now I'm putting him other questions and I'm showing him the24

relevant pages.  This is the same procedure we used for the last witness.  I'm afraid25
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that I don't see the --1

MR HOOPER:  Well, my only comment is we're coming up to a break and I'm sure2

it's not beyond the administrative capacities of those in Kenya to print out that3

statement, if they don't have it printed out already, and to enable the witness to have4

access to the document, rather than to the screen.  It just seems a fairer way of5

presenting this material to him.  That's the only point I'm making.6

MR GARCIA:  Your Honour, I'll be going through the whole statement with him,7

actually, and I'm just asking him specific questions on the date for the moment.8

PRESIDING JUDGE EBOE-OSUJI:  There is a point to Mr Hooper's observations.9

The fact that one witness may not have had difficulty or limited difficulty with that10

procedure does not mean that the procedure is ideal.  I think there may have been11

instances in the past where witnesses who were with us had those statements in front12

of them, I seem to think.13

Nairobi, is this something that would cause -- what are your observations about14

printing out the witness statement so that the witness has got a hard copy?15

(Redacted)16

(Redacted)17

(Redacted)18

MR HOOPER:  Your Honour, could I just --19

PRESIDING JUDGE EBOE-OSUJI:  Let's go to private session then and discuss this.20

*(Private session at 10.54 a.m.) Reclassified into open session21

THE COURT OFFICER:  We are in private session, Mr President.22

PRESIDING JUDGE EBOE-OSUJI:  Thank you.23

That last discussion should have been in private session.  It will be redacted from the24

delayed broadcast.25
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(Redacted)1

THE COURT OFFICER (via video link): (Redacted)2

(Redacted)3

MR HOOPER:  Your Honour, as far as I know, my understanding is that (Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

PRESIDING JUDGE EBOE-OSUJI:  One second.  One second.9

MR HOOPER: -- (Redacted)10

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, proceed.11

MR HOOPER:  Sorry, your Honour. (Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, of course your observations are23

noted and (Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

Mr Garcia, you rose to speak.4

MR GARCIA:  I'm sorry to interrupt, your Honour, but just one thing for the record.5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

PRESIDING JUDGE EBOE-OSUJI:  That's precisely why I was saying that I'm not10

sure that (Redacted)11

(Redacted)12

THE COURT OFFICER (via video link):  Mr President --13

PRESIDING JUDGE EBOE-OSUJI:  Yes, Ms Toumaj?14

THE COURT OFFICER (via video link): -- if I may clarify? (Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

Thank you.20

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa was rising?21

MR KIGEN-KATWA:  Mr President, I had wanted to inquire, as a matter of great22

interest to our Defence, to know whether the witness (Redacted)23

(Redacted) ?24

(Redacted)25
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(Redacted)1

(Redacted)2

PRESIDING JUDGE EBOE-OSUJI:  Observation noted.3

MR HOOPER:  Sorry, not to interrupt as it were again, (Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, we live in the electronic age, not the22

paper age, and there's a lot that we do now off the computer screens that would have23

been done in hard copy paper in the past.  We do a lot of our work in Chambers off24

electronic screens and we don't feel unnecessarily handicapped by that, so let's leave25
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that debate.1

Mr Kigen-Katwa, we will rise now and come back at 11.30.2

THE COURT USHER:  All rise.3

(Recess taken at 11.02 a.m.)4

*(Upon resuming in private session at 11.39 a.m.) Reclassified into open session5

THE COURT USHER:  All rise.6

Please be seated.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  We are in private8

session.9

Mr (Redacted) , I understand you wanted to address the Court.10

MR (Redacted) (via video link):  Yes, Mr President, your Honours.11

PRESIDING JUDGE EBOE-OSUJI:  Yes.  Briefly, please.12

MR (Redacted) (via video link):  Mr President, just before we go to public, an issue13

about whether my client has adequate access to the documents upon which he's14

required to give testimony before this Court was raised.  I have taken instructions15

from my client.  The only access he was given was one afternoon, I think one day he16

was given (Redacted) to go through the statements and the other documents, and it17

is not humanly possible to go -- to memorise all the dates, all the events, all the18

personalities involved, all the venues that would be mentioned.  And he feels a bit19

disadvantaged on that, because these dates are being mentioned as if they're new20

dates.  He cannot recollect all the dates.21

Similarly, as counsel, I want to confirm that in discharging my -- my duty under Rule22

74 I'm a bit disadvantaged because I was given one afternoon to go through the23

documents.  They were new to me.  I was not given a chance maybe to -- to get a24

(Redacted) for that matter.25
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And I want to confirm that even for me as counsel, as some of the events, as some of1

the dates are being mentioned, having had only one access to the documents one2

afternoon and in view of the length of the documents and the events and the dates3

and the personalities involved, I -- I am -- I'm as lost almost as my client would be I4

would imagine.  Therefore, on the issue of access, there is a problem.5

But I also wanted to point out on the issue of security. (Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

So my application is that that issue about access ought to be addressed at this very16

stage so that the truth that the Court is seeking can indeed be the truth from my client.17

That is my application.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  Thank you.19

We will no longer continue to debate on this matter.  All the observations made by20

everyone is on the record.  We will leave it at that and continue.21

In the meantime, the direction of the Chamber is that the Registry would explore the22

possibility at least for now we will say seriously encouraged to (Redacted)23

(Redacted)24

(Redacted) .25
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In the meantime, we will continue as we are doing.1

We will go to open session.2

(Open session at 11.44 a.m.)3

THE COURT OFFICER:  We're in open session, Mr President.4

PRESIDING JUDGE EBOE-OSUJI:  Thank you.5

Mr Garcia, you will continue, keeping in mind whatever observations that have been6

made on the record.  There is then you need to be measured in terms of pace when7

you are showing the statement to the witness.  Okay?8

MR GARCIA:  Yes, your Honour, I will do so.  Thank you.9

MR HOOPER:  Just before my friend kicks off again, is it possible for the Prosecution10

to give some indication as to how they -- how long they're likely to be with this11

witness?12

PRESIDING JUDGE EBOE-OSUJI:  In fact, I was coming to that.  Thank you for13

reminding me.  I wanted to ask that question too.14

MR GARCIA:  Well, your Honours, it's a bit difficult to state at this specific moment.15

I'll be able to give a more precise estimation at the end of this session.  I16

just -- obviously the witness has made important allegations.  I need to go through17

those allegations.  And the Chamber has noticed that going through this type of18

allegations takes a certain time.  I have to go through the statement obviously.19

Defence has complained on the last occasion that we didn't go thoroughly through20

the statement, so I intend to go through that and see exactly -- separate what21

is -- what is accurate to what is inaccurate.  That will take a certain amount of time.22

And then I might make a certain application depending on how the witness testifies.23

PRESIDING JUDGE EBOE-OSUJI:  That's all right, Mr Garcia, to deal with24

allegations that have been made.  As you know, we're here trying a charge against25
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accused persons.  It does not mean that the accused persons have all the time in the1

world to respond to every allegation made in the indictment.  The same thing2

applies here.  We have to take these things in context, and there are some main3

issues to be dealt with and you will deal with any allegations that have been made4

against the OTP with due professionalism to dealing with the charges and not5

necessarily exonerating the OTP from every allegation that has been made in that6

regard.7

I'm not saying that you shouldn't do that.  I'm saying that the main focus here is the8

relevance of the testimony to the charge before the Chamber. So we will do that.9

So don't think you have all the time in the world to dwell on all the allegations and10

the different angles to it.11

MR GARCIA:  I can simply assure the Chamber that what I'm interested in is not12

exonerating the OTP.  What I'm interested in is a determination of the truth in13

regards to this witness and why he's recanting on his previous statement to the14

Prosecution.15

PRESIDING JUDGE EBOE-OSUJI:  Yes.  The last -- we do not want to spend as16

much time with this witness as we did with the last one.  That -- we can indicate that.17

That was far too long.  But we have to, everyone, Prosecution, Defence, we need to18

revisit the areas we want to canvass with witnesses of this sort, what I mean, the19

subpoenaed witnesses, and also the necessity -- the real necessity of questions being20

asked.  On that basis, can you continue, Mr Garcia?21

MR GARCIA:  Certainly, your Honour.  Thank you.22

Now, if we could show the witness document KEN-OTP-0084-0236.23

THE COURT OFFICER (via video link):  The first page of this document is presented24

to the witness.25
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MR GARCIA:1

Q.   Now, Mr Witness, this is the cover page of your -- of your statement.  Can you2

tell us whether this is -- and we're going to go through the pages actually one by one,3

and I just want you to look at the pages and tell us if this is indeed the typewritten4

statement that was presented to you by the OTP when you met them in the month of5

(Redacted) 2012.  So I'd like you to look at page 0237 right now.6

THE COURT OFFICER (via video link):  0237 is presented to the witness.7

MR GARCIA:8

Q.   Now, Mr Witness, I'd ask you to look at the bottom right-hand corner of the9

page.  Are your initials -- did you initialise this -- did you put your initials on this10

page?11

A.   I did not get what you are asking.12

Q.   I'd ask you to look at the bottom right-hand corner of this page, 0237.  Are13

those your initials that we see at the bottom right-hand corner?14

A.   Yes, your Honour.15

Q.   Now, are you able to tell us whether the statement that you claim to have16

received from the OTP during the month of (Redacted) 2012, did you proceed to put17

your initials on each and every one of the pages of the statement?  Do you remember18

that?19

A.   Yes, your Honour.20

Q.   And why did you put your initials on the bottom right-hand of each page?21

A.   I was told to put it down there.22

Q.   I'd ask you to -- we're going to just go through the -- the pages.  I'd ask you to23

look at page 0238 now.24

THE COURT OFFICER (via video link):  0238 is in front of the witness.25
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MR GARCIA:1

Q.   Now, Mr Witness, those are your initials at the bottom right-hand corner of the2

page; is that correct?3

A.   Yes, your Honour.4

Q.   Now, in regards to this statement that the -- that you claim that the OTP gave5

you during the month of (Redacted) 2012, what information did you put in the6

statement?7

A.   The statement I put it was the background.8

Q.   All right.  So I see here that on this page 0238 there is a title and it says9

"Background" and it goes from paragraphs 14 to 22 on the next page, 0239.  Now, is10

that information that was provided by you, or is that information that was already on11

the statement?12

A.   The only -- the only paragraph that I provided is the first paragraph under13

"Background."14

Q.   When you say "the first paragraph," which paragraph is that?15

A.   Number 14 only.16

Q.   All right.  What about number -- paragraph 15, 16, 17, 18, 19, 20, 21 and 22?17

Did you provide those paragraphs to the Prosecution?18

PRESIDING JUDGE EBOE-OSUJI:  Take your time, Witness, and look at those.19

You've said you provided paragraph 14.  Can you look at paragraph 15 and see20

whether you also provided that?21

THE WITNESS:  Yes, your Honour, I provided also number 15.22

MR GARCIA:23

Q.   Now, what about paragraph 16?  Take a look at paragraph 16 and tell us if you24

provided the information in there or not?25
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A.   I did not provide paragraph 16.1

Q.   It says in paragraph 16 that you were --2

PRESIDING JUDGE EBOE-OSUJI:  We are in open session.  Is it okay?3

MR GARCIA:  I can come back on this, your Honour.4

Q.   Paragraph 17, Mr Witness.  Take a look at it and tell us whether that5

information was provided by you, or whether it was already on the statement?6

A.   I did not provide also the statement, but there are some elements inside that I7

gave.8

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's go into private session.9

*(Private session at 11.54 p.m.) Reclassified into open session10

THE COURT OFFICER:  We are in private session, Mr President.11

MR GARCIA:12

Q.   Now, it says here, Mr Witness, in paragraph 17 that you've been -- "I have been13

(Redacted) ."  Is that information you provided, or not?14

A.   I provided that, your Honour.15

Q.   Now, after that we read, "At some point I (Redacted)16

(Redacted)17

(Redacted) ."  Is that information you provided, or not?18

A.   To (Redacted)19

(Redacted) .20

Q.   Yes, but my question is did you provide that information or not to the OTP?21

A.   Yeah, I provide the information.22

Q.   Next sentence, " (Redacted) ."23

Did you provide that information or not to the OTP?24

A.   I provided the information.25
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Q.   Now, yesterday I was asking you whether you remember or you recalled the1

month in which you (Redacted) .  Is this information, (Redacted) ,2

accurate?3

A.   Yes.4

Q.   Next sentence you say, (Redacted)5

(Redacted) ."  Is this information that you provided to the OTP or not?6

A.   I provided that information.7

Q.   You continue by saying, "(Redacted)8

(Redacted) ."  Is9

that something you provided to the OTP?10

PRESIDING JUDGE EBOE-OSUJI:  Wait, wait, wait.  Let's rephrase that.  The11

sentence or the paragraph continues, not he continues.  He's denying everything.12

So let him -- so he's denying some information, so let's not assume now that that's him.13

So put the thing in a neutral manner.14

MR GARCIA:  Certainly.15

Q.   So I'm reading you the sentence, this additional sentence in the paragraph, and16

it reads, (Redacted) ," and it17

continues, "(Redacted)18

(Redacted) "  Is that information19

that you provided to the OTP?20

A.   The information I provided was the first part of that information that you read,21

but the last part of it was not -- was not from me.22

Q.   Okay.23

PRESIDING JUDGE EBOE-OSUJI:  Let's get this clear.  Witness, what parts are you24

saying in the first part that you provided and what part is the one you said you did25
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not provide?1

THE WITNESS:  The part that I provide is where it says, " (Redacted)2

(Redacted)3

(Redacted) “4

PRESIDING JUDGE EBOE-OSUJI:  Did you provide that?5

THE WITNESS:  Yes, I provide that.6

PRESIDING JUDGE EBOE-OSUJI:  Okay, but the sentence continues to say,7

“ (Redacted) “8

Did you provide that?9

THE WITNESS:  Yes, your Honour.  Up to that point that is the phrase I provided.10

PRESIDING JUDGE EBOE-OSUJI:  So you provided up until that point?11

THE WITNESS:  Yes.12

PRESIDING JUDGE EBOE-OSUJI:  You provided the information up until that13

point?14

THE WITNESS:  Yes, your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you.16

Mr Garcia, continue.17

MR GARCIA:18

Q. Now the paragraph continues, (Redacted)19

(Redacted) Now is this information you provided to the OTP, or20

not?21

A.   No, your Honour.22

Q.   Is this information accurate, or inaccurate?23

PRESIDING JUDGE EBOE-OSUJI:  What information?24

MR GARCIA:25
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Q.   Now, Mr Witness, when it says here, "(Redacted)1

(Redacted) " is that true or not?2

A.   Not true.3

Q.   The next sentence reads, " (Redacted)4

(Redacted)."  Now was5

that information that you provided to the OTP or not?6

A.   No, your Honour.7

Q.   Now that information - the information that I just read - is it correct or not?8

A.   No, your Honour.9

MR KIGEN-KATWA:  Mr President -- Mr President, in fairness and for efficiency, I10

notice that for previous questions my learned colleague has been asking the questions11

as to whether the witness provided the information without the additional question12

as to whether that information is correct or not.  The last two questions incorporate13

the question as to whether it is true or not, and probably it's better if it would be made14

clear whether -- because my understanding is that providing the information and15

whether it is true or not are two different issues.  If we could have a consistent way16

of asking the questions, both in terms of supply and whether it is true or not, so that17

we do not have to go back to the same paragraphs we've just gone through.18

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia will ask his questions.  If it is not19

clear, you can take the matter up in your turn.20

MR GARCIA:21

Q.   Now, Mr Witness, I understand that from your testimony and from what we22

now understand you were (Redacted)23

(Redacted) ; is that correct?24

A.   Pardon?25
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Q.   Is it correct to say, Mr Witness, that you were (Redacted)1

(Redacted) ?2

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, I thought we were trying to establish3

what information the witness gave in this statement between paragraphs 14 and 22.4

That's where we were.  So why don't we finish that exercise and then you can come5

back and do follow-up questions, so there is some order to things.6

MR GARCIA:  Certainly, your Honour.  I had that question --7

PRESIDING JUDGE EBOE-OSUJI:  So we've accounted for paragraphs 14, 15, 16 and8

17 now, so continue with paragraph 18.9

Let's go back to public session.10

MR GARCIA:  Your Honour, the other paragraphs as well have information --11

PRESIDING JUDGE EBOE-OSUJI:  Well, we'll begin with if he owns or not.  Then12

we'll decide whether we need to go into private session to explore details as we did in13

the last exercise.  There was a specific reason why I asked for us to go into private14

session so that you could then go line -- phrase by phrase, but if in public there's no15

need for that, either the witness completely says "No" or completely says "Yes," we16

will decide whether or not we'll continue in public or private at that stage.17

Let's go to public.18

(Open session at 12.03 p.m.)19

THE COURT USHER:  We are in open session, Mr President.20

PRESIDING JUDGE EBOE-OSUJI:  Okay, thank you.21

Witness, we've done paragraph 17.  Now Mr Garcia will take you through the rest22

and ask paragraph by paragraph, one at a time, whether those were information you23

provided.24

MR GARCIA:25
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Q.   Now, Mr Witness, we're at paragraph 18, it's page 0239 and I'd ask you to look1

at the first sentence.  It says, "In 2000 ..." -- "In terms of income ..." --2

PRESIDING JUDGE EBOE-OSUJI:  We're in open session.  You know that.3

MR GARCIA:  I do realise that, your Honour, and I'll have the -- I'll stop when I4

believe that there is identifying information and I'll have the witness just read it for5

himself and confirm whether or not the first sentence, or that sentence, is correct or6

not.  We can move from there.7

Q.   Now, Mr Witness, the sentence starts out, "In terms of income ..." this is8

paragraph 18, "... in 2010 I received an allowance," and it continues on.  Now, look at9

that first sentence - it's three lines - and tell us whether you provided the information10

in that first sentence to the OTP, or not?11

A.   I did not provide the information.12

Q.   Now, we understand that you didn't provide it to the OTP, but the information13

contained in that first sentence, is it true or is it false?14

A.   Part of it is true, but the other side is not true.15

PRESIDING JUDGE EBOE-OSUJI:  What about the last sentence?  You see that it16

says, "I do not receive ..."  It begins with that.  Can you read that sentence also, all of17

it, and --18

THE WITNESS:  That is the part it's true.19

MR GARCIA:20

Q.   So just for the record, the second sentence, the one that starts, "I do not receive21

any ..." and it goes on and it finishes one line later, is that information that -- did you22

provide that information to the OTP or not?23

A.   The information I provided is where it starts from, "I do not receive any24

compensation ..." to the -- to the end of that sentence.25
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Q.   All right.  So just for the record, you provided that to the OTP.  Is the1

information in that last sentence, is it true or false?2

A.   It's true.3

MR GARCIA:  Your Honour, I can continue with the next paragraphs or -- and I can4

come back obviously in private session to deal with any -- with the first sentence in5

paragraph 18.6

PRESIDING JUDGE EBOE-OSUJI:  Yes.  Yes.7

MR GARCIA:8

Q.   Now, same exercise, Mr Witness, paragraph 19.  Look at the first sentence.  It9

starts with, "I worked as a" and it finishes with "backgrounds."10

Actually, hold on.  It's "I worked" and it finishes with Uasin -- it finishes with11

"county." Can you tell us whether you gave the information in that first sentence to12

the OTP or not?13

A.   I provided the first sentence where it starts from "I worked" to the "county."14

Q.   Second sentence, I'll not say what it starts with, the acronym that it starts with,15

but it finishes with "backgrounds." Can you tell us -- can you tell the Court whether16

you provided the information in that second sentence or not to the OTP?17

A.   I did not provide that information.18

PRESIDING JUDGE EBOE-OSUJI:  Let's go back to private session.19

*(Private session at 12.09 p.m.) Reclassified into open session20

THE COURT OFFICER:  We're in private session, Mr President.21

PRESIDING JUDGE EBOE-OSUJI:  It looks like we will need to remain in private22

session to finish this exercise.  I know Defence counsel want to be in public session,23

but it's one of those times when we have to do this thing efficiently.24

Mr Garcia --25
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MR GARCIA:  Yes.1

PRESIDING JUDGE EBOE-OSUJI: -- can you read out that --2

MR GARCIA:  Certainly.3

Q.   So second sentence, Mr Witness, paragraph 19, " (Redacted)4

(Redacted) ."5

I asked you whether you had provided this information to the OTP or not.  Your6

answer is?7

A.   Not.8

Q.   Okay.  Now, is there a part of this -- is there a part of this information -- is it the9

complete sentence all the information or is just a part of it you didn't provide to the10

OTP?11

A.   Your Honour, from the information that investigators found out from me is12

where they -- they inserted in part of the statements that is availed to me here.  That13

is why you can see part of the information is mine, part of it is not mine.14

Q.   All right.  So I'll just break it down in two.  "(Redacted)15

(Redacted) " Is this information true or false?16

A.   I am not -- I am not sure about (Redacted)17

(Redacted) .18

Q.   Second part of the sentence says, "... (Redacted)19

(Redacted) ."  Is that information true or false?20

A. I don't know about (Redacted) , so I don't know whether it is -- (Redacted)21

(Redacted) .22

Q.   Next sentence, "(Redacted)23

(Redacted)24

(Redacted)25
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Now did you provide the information in that sentence to the OTP or not?1

A.   I did not provide that information.2

Q.   Now, from your knowledge of (Redacted) , can you tell us whether3

that information is true or false?4

A.   Once again, your Honour, I do repeat that (Redacted)5

(Redacted)6

(Redacted) .  So I don't know much about (Redacted)7

Q.   Now, the next sentence, "(Redacted)8

(Redacted)9

(Redacted) ."  Is that information you provided to the OTP or not?10

A.   The information I provided was that my profession that I made here is that in11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

PRESIDING JUDGE EBOE-OSUJI:  The question now is -- we've heard what you've17

explained about (Redacted) , but the question now is whether this18

statement that appears or this sentence or these two sentences that appear in19

paragraph 19, obviously statements or sentences in the context of (Redacted) The20

question is did you provide the information to the OTP, quote, "(Redacted)21

(Redacted)22

(Redacted) "?23

That's the first sentence.  Did you provide that to the OTP?24

THE WITNESS:  I provided the information basing on (Redacted) , but not25
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(Redacted)1

PRESIDING JUDGE EBOE-OSUJI:  All right.  What about the last sentence in that2

paragraph, saying, "(Redacted)3

(Redacted) ."  Clearly that sentence appears in the context of (Redacted) Did you4

provide that information in the context of (Redacted)5

THE WITNESS:  No, your Honour.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you.7

Mr Garcia.8

MR GARCIA:9

Q.   Mr Witness, just on this last paragraph 19, I understand that those are your10

initials that we see at the bottom right hand of the page, 0239.  Is that correct?11

A.   Yes, your Honour.12

Q.   And you did have a chance to reread the statement, as you told us before, before13

you initialised it and signed it at the end; is that correct?14

A.   Yes, your Honour.15

Q.   And did you not notice at that time that paragraph 19 was incorrect in that --16

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, let's do that later.  Let's first of all17

account for what he provided for and you can then go back.  At least let's finish that18

exercise and then you can go back.  I'm not preventing you from asking those19

questions.20

MR GARCIA:21

Q.   Paragraph 20, Mr Witness, sentence -- first sentence, quote, " (Redacted)22

(Redacted) ." Is that information you23

provided to the OTP or not?24

A.   The information I provided is that I'm (Redacted) but25
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not to (Redacted) or in connection with (Redacted) .1

Q.   So you dispute having told the OTP that " (Redacted) ," that part?2

A.   Yes, your Honour.3

Q.   Now, the second sentence, quote, " (Redacted) ."  Did4

you provide that information or not to the OTP?5

A.   I provided that information.6

Q.   Next sentence, (Redacted)7

(Redacted) Did you provide that -- the8

information in that sentence to the OTP?9

A.   Yes, I provided.10

Q.   Next sentence, (Redacted) Is11

that information you provided or not to the OTP?12

A.   I provided.13

Q.   And the last sentence of that paragraph 20, (Redacted)14

(Redacted)15

(Redacted) Did you provide that information in that last16

sentence to the OTP or not?17

A.   Yes, I provide.18

Q.   Now, paragraph 21, first sentence, (Redacted) Is19

that information you provided to the OTP or not?20

A.   I provided.21

Q.   Second sentence, (Redacted)22

(Redacted) Did you provide that information to the OTP?23

A.   Yes, I provided.24

Q.   Next sentence, quote, (Redacted)25
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Did you provide that information, that sentence to the OTP?1

A.   No, I did not provide that.2

Q.   Just so we can be clear on what is being -- what this sentence is, what is3

(Redacted) that is mentioned in that sentence?4

A.   I think it means (Redacted) .5

Q.   Next sentence, (Redacted)6

(Redacted) Did you provide the information in that7

sentence to the OTP?8

A.   No, your Honour.9

Q.   Is the information in that sentence that I've just read out true or false?10

PRESIDING JUDGE EBOE-OSUJI:  Witness, don't answer that question.11

Mr Garcia, that's not a fair question.  Just ask the next one.  It says "(Redacted)12

(Redacted) " he said he didn't provide that " (Redacted)13

(Redacted) "  So it can only be him.  So he either admits that he provided it or he14

didn't.  I think that's probably (indiscernible).15

MR GARCIA:  I can move on to the next question.16

PRESIDING JUDGE EBOE-OSUJI:  Yes.17

MR GARCIA:18

Q.   Next sentence is, quote, "In 2007, the patron of CDF was William Ruto (Ruto)19

and the chairperson (Redacted) was Isaac Maiyo (Maiyo)."  Now, is20

this -- information that is found in this sentence, is that information that you gave to21

the OTP or not?22

A.   I did not give it to the OTP.23

Q.   Now, the fact that the patron of CDF was William Ruto, is that information true24

or false to your knowledge?25
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A.   I do acknowledge that the patron of CDF is Honourable William Ruto and the1

chairman (Redacted) was Isaac Maiyo.2

PRESIDING JUDGE EBOE-OSUJI:  Did you say you acknowledged that to be true as3

far as you know?4

THE WITNESS:  Yes, your Honour.5

MR GARCIA:6

Q.   Next sentence, quote, "The chairperson is supposed to be elected but in7

(Redacted) both the committee and the chairperson were imposed by the patron, i.e.8

Ruto."  Is this information that you provided to the OTP, or not?9

A.   Not, your Honour.10

Q.   Now, I'm just going to break it down and ask you further questions.  The fact11

that the chairperson is supposed to be elected, is that true or false?12

A.   More about the CDF I'm not very much conversant, so I don't know.13

Q.   You say in the next sentence, "...(Redacted) ..." -- the next part of the14

sentence, "... (Redacted) both the committee and the chairperson was15

imposed by the patron, i.e. Ruto."  Is that information true or false?16

A.   (No audible response)17

Q.   Did you understand my question, Mr Witness?18

A.   I am not getting where you are reading.19

Q.   I'm reading a sentence in paragraph 21.  The sentence starts out, "The20

chairperson is supposed to be elected ..." and it continues "... but in (Redacted)21

both the committee and the chairperson was imposed by the patron, i.e. Ruto."22

PRESIDING JUDGE EBOE-OSUJI:  Witness, can you count from the first line in23

paragraph 20?  Do you see that, the first line?  I think we're looking at line 5.  From24

line 5 -- are you at line 5 from the top, paragraph 21?25
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THE WITNESS:  Your Honour --1

PRESIDING JUDGE EBOE-OSUJI:  I'm trying to point you to the exact place where2

the Prosecutor is reading.  Are you at line 5 from the top?3

THE WITNESS:  Yes, your Honour.4

PRESIDING JUDGE EBOE-OSUJI:  Okay.  You see the word -- the name "Isaac5

Maiyo"?  Do you see that name?6

THE WITNESS:  Yes, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  All right.  So the sentence that comes after "Isaac8

Maiyo."9

Prosecutor, can you read again?  Stay with him when he reads that sentence.10

MR GARCIA:11

Q.   So the sentence reads -- the sentence reads, Mr Witness, "The chairperson is12

supposed to be elected ..."13

PRESIDING JUDGE EBOE-OSUJI:  Do you see that?14

THE WITNESS:  Yes, I -- your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  Okay, continue.16

MR GARCIA:17

Q.   So my question deals with the second part of that sentence.  Right after that it18

says, "... but in (Redacted) both the committee and the chairperson was imposed19

by the patron, i.e. Ruto."  Now can you tell us whether this information is true, or20

false?21

A.   False, your Honour.22

Q.   Now the next sentence, quote, "Maiyo has been the chairperson of the CDF since23

Ruto entered parliament."  Did you offer or did you provide this information to the24

OTP or not?25
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A.   I did not provide the information.1

Q.   Now is the information in this sentence true or false?2

A.   So far I've not been following all about CDF, so I don't know who was the CDF3

chairman in which year.4

Q.   Now the fact that Maiyo has been the chairperson of the CDF, to your5

knowledge has that ever been true?6

A.   Repeat your question, your Honour.7

Q.   I'll put it to you this way:  Has a person named Maiyo ever been chairperson of8

the CDF?9

A.   Yes, your Honour.10

Q.   Now the next sentence, quote, "This is unusual as these positions have term11

limitations and Maiyo has served through his patron and not through the normal12

committee process."  Do you see that sentence?13

A.   I see the sentence.14

Q.   Now the information that is provided in that sentence, did you provide that to15

the OTP or not?16

A.   Not, your Honour.17

Q.   Next sentence, quote, "After 2007, Maiyo resigned."  Did you provide that18

information to the OTP or not?19

A.   I did not provide the information.20

Q.   Now, to your knowledge, did this person Maiyo ever resign from the CDF?21

A.   I don't have any knowledge whether he resigned or he was removed.22

Q.   The last sentence, quote, "He is now running to be an MP ..." -- "... to be a MP for23

Turbo constituency."  Is this information you provided to the OTP or not?24

A.   I did not provide.25
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Q.   Is the information in this last sentence correct or not?1

A.   I'm not sure that he was running for that constituency, or not.2

Q.   The last paragraph of this -- of this section is paragraph 22 and it says, "My3

motivation for speaking to the OTP is justice."  Did you ever say that to the OTP4

when you met them?5

A.   No, your Honour.6

Q.   Next sentence, quote, "After the election, (Redacted)7

(Redacted) I need justice to be done."  Now, did you provide that information or8

did you say that to the OTP when you met them?9

A.   I did not say, your Honour.10

Q.   Very well, Mr Witness.  We've just gone through this section entitled11

"Background" in your statement.  Now, I notice here that at page 4 at the bottom,12

paragraph 23 -- paragraph 23 and there is a section that's a section on (Redacted) . It13

says " (Redacted) " underlined in bold.  Do you see that?14

A.   Yes, your Honour.15

Q.   Now, in that section there are four paragraphs and they go from paragraph 2316

to 26 on the next page 0240.  Can you see that?17

A.   Yes, your Honour.18

Q.   Now, I just want to make sure.  To your recollection, this information19

regarding (Redacted) , if you can answer us without -- without having to look20

necessarily at what is written in there, is this -- is this information that you provided21

to the OTP, or is it something that was on the statement already?22

MR HOOPER:  Well, I don't really frankly see how he can answer that question on23

the premise that it was asked.  Surely he's got to read the statement.24

MR GARCIA:25
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Q.   Mr Witness, I'll put the question to you this way:  You said that you received a1

statement, that the OTP already had prepared it and you've mentioned in your2

testimony that the background information or the background information was3

provided by you, or at least some of it; is that correct?4

A. Yes, your Honour.5

Q.   Is there any other type of information that you recall having given to the OTP to6

be put in the statement?7

A.   I can't recall, your Honour.8

Q.   Do you remember what the nature of this information would have been?9

A.   No, your Honour, I don't remember.10

Q.   Well, do you remember having spoken to the OTP or provided the OTP11

information about a meeting at (Redacted) on 27 November 2007?12

A.   No, your Honour.13

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, can we go to public session, or do you14

think there is grave danger of revealing information?15

MR GARCIA:  Well it all depends, your Honour.  Obviously I do intend to go16

through the different sections.  Now, if the witness is stating now in his testimony17

that all of this evidence or most of the evidence is untrue and was fabricated then18

logically there shouldn't be any problem with that, but if indeed it is true and he did19

give this statement with all this information, as it is the Prosecution's position, then20

revealing this information might put him at risk because it will identify him.21

PRESIDING JUDGE EBOE-OSUJI:  That's always an issue, avoiding identifying22

information.  The question is can you ask -- ask questions in a manner that at least23

while we're in public do not reveal and, if it becomes necessary to go into private, we24

do so?25
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MR GARCIA:  I can, obviously with less efficiency, but I can do that and go into1

public and I'll just ask the witness to read the titles of every section and ask -- and ask2

him if he did provide information regarding this subject to the OTP.  We can proceed3

in that manner.4

PRESIDING JUDGE EBOE-OSUJI:  So we go to public session.5

(Open session at 12.34 p.m.)6

THE COURT OFFICER:  We're in open session, Mr President.7

PRESIDING JUDGE EBOE-OSUJI:  You do have your PIS, of course, to the extent8

that they also assist in asking questions in open.9

MR GARCIA:10

Q.   Now, Mr Witness, did you ever provide to the Prosecution during your meeting11

with them 8th to the 11th 2012 -- did you ever provide them information about a12

meeting?13

A.   I never provided any information about a meeting.14

Q.   Now look at your PIS document, page 2, and that's -- I'd like to know whether15

you ever provided to the OTP during that meeting, 8 to 11, any information regarding16

a meeting that was held on 27 November at location number 4?17

A.   I did not provide.18

Q.   Now, Mr Witness, do you have any recollection of any meeting having occurred19

on 27 November at location number 4?20

A.   No, I don't have.21

Q.   Now, Mr Witness, going on to page 0241, if that can be shown to the witness?22

THE COURT OFFICER (via video link):  Page 0241 is presented to the witness.23

MR GARCIA:24

Q.   Now there is a title at the top of that page, there's a meeting with a certain date25
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and year, and there are paragraphs 31, 32, 33, 34, 35 and 36 that follow.  Now, can1

you tell us, did you ever provide the OTP during that meeting, the month of -- in 2012,2

with the information about a meeting on that date?3

A.   No, your Honour.4

Q.   So the information that we see in those paragraphs does not come from you?5

A.   Yes, your Honour.6

MR HOOPER:  Yes, it's highly a matter for my friend, but it's of concern to me, in7

any event, that the witness is being asked about a general position without being8

given the proper opportunity of reading those paragraphs, or the previous ones for9

that matter, that is, on  27 November meeting.10

I'd submit he doesn't have a copy of the -- the paper copy, there has been expressions11

of concern voiced by his advocate there in -- representing him, there has been concern12

voiced by this particular witness as well.  He's not my witness, but it's perhaps a13

matter of fairness.14

If my friend is going to put these matters as a generality, and it may very well come to15

the very same conclusion and answer, the witness should be given the opportunity of16

taking his time and reading each of those paragraphs so that he knows the nature of17

the matters that he's being asked because otherwise we're only going to have to18

probably come back to them and re-plough this area which I think could be usefully19

avoided.  It's just a matter of a few minutes for him to look at them and satisfy20

himself before he answers the question in this way.21

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia.22

MR GARCIA:  Your Honour, I am going about it in a fair manner.  I'm asking the23

question to the witness whether he's provided information on different topics.  Now,24

the paragraphs that follow deal with that specific topic.  The witness says he's never25
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provided information, and he has no recollection of that.  I don't -- I don't see the1

need to go through each and every paragraph, especially in light of the fact that2

obviously there are time restraints and constraints.3

If the Defence has any issue with any of these paragraphs they can obviously come4

back in cross-examination and ask the witness questions.5

I want to determine at this point, in an efficient manner, what is the information he6

provided to the OTP and what did he not provide to the OTP.7

PRESIDING JUDGE EBOE-OSUJI:  Indeed, the approach Prosecution counsel is8

taking is not unfair to the witness.  If the question could be put to the witness, "Do9

you recall meeting on a certain date?  Do you recall a meeting at a certain place?10

Do you recall a meeting at a certain place on a certain date?" and if the witness11

doesn't -- that's usually how these things work, as I understand it, it's been done.  If12

there is a need to go back and refresh a witness's memory, to try and do that, then that13

will be done eventually.14

The problem occurs if we move off stage without doing that, refreshing the witness's15

memory.  That's a problem.  Or the witness says absolutely "No, there is no need to16

refresh my memory, nothing of the sort ever happened," then we'll take it from17

there.  But in the meantime unfairness hasn't occurred.18

I note that during the last exercise, Mr Khan offered for the witness to be taken first to19

the statement line by line.  Now, we did it that way too.  That was not wrong in my20

view, but to have done it the way the OTP is doing it now is also not wrong, as long21

as we don't shut down the exercise and say, "Ah, the witness did this or that, it's22

wrong, on the stand."  Let's proceed.23

Mr Garcia, of course, a lot of the issue had been made about having to use electronic24

methods to read documents, and the Chamber's observation in that regard that that's25
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not unreasonable in this day and age if all the stuff we read on the Internet is printed1

off, then there would not be enough papers to do that, but the point is to, when the2

time comes, allow the witness -- when the time comes for you to do that, to read the3

material on screen, for now, before we move on, and perhaps in light of the4

discussion that has been had, it might be again necessary to during the break allow5

the witness access to read this statement once more so that when we come back we6

don't go back to arguing about this thing interminably, whether or not the witness has7

had enough time to look at the matter.8

MR GARCIA:  Certainly, your Honour.9

PRESIDING JUDGE EBOE-OSUJI:  Okay.10

MR KIGEN-KATWA:  For the record, Mr President, on our part we have no11

objection to having the witness assisted by having the statement read out to him.12

PRESIDING JUDGE EBOE-OSUJI:  So if you want to deal first with the general13

subject and then come back, by way of the usual manner of questions on this subject14

and topic, and we get an answer from the witness, see if it's necessary to take the15

witness through the statement subsequently, there is nothing wrong with doing that16

quickly, and then we'll come back and take other things, but try and focus please so17

we can move efficiently on this thing with areas that are really critical to your case.18

Do you think in taking the witness through the entire statement or statements, if there19

are more than one, is the way to go?  You need to rethink that.  You get my point, of20

course.21

MR GARCIA:  Certainly, your Honour.22

Q.   Now, Mr Witness, just so it can be clear on the record, if you look at the top of23

page 0084-0241 there is a meeting on a certain date.  Just so that it can be clear, did24

you ever provide the OTP with any information in regard to that meeting or a25
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meeting on that date?1

A.   No, your Honour, I did not provide any information to do with meetings.2

Q.   I just want to confirm something additional.  If you look at paragraph 31, that's3

the first paragraph before the title, meeting, do you see that paragraph?4

A.   Yes, your Honour.5

Q.   Look at the second sentence, it starts with the name of a person.  That's number6

5 on the PIS.  And it says the name of the person "... told me about this meeting... "7

and it continues on and it mentions a village.  Is that information that you provided8

to the OTP or not?9

A.   Not, your Honour.10

Q.   Now, to your recollection today, Mr Witness, did any such meeting occur on11

that date in the place that is mentioned on the second sentence?12

A.   I never heard of any meeting, your Honour.13

Q.   Just to be clear, so you never heard of any meeting going on on -- occurring on14

the date that is mentioned at the top and in the village that is mentioned on the15

second sentence; is that correct?16

A.   Yes, your Honour.17

Q.   Now, let's take it to page 0242.18

THE COURT OFFICER (via video link):  The page is shown to the witness.19

MR GARCIA:20

Q.   Now it says here, the title of this, right under paragraph 36, is "Rally 2321

December 2007."  Do you see that?22

A.   I see, your Honour.23

Q.   Well, did you ever attend a rally on 23 December 2007 at Kipchoge Stadium in24

Eldoret?25
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A.   No, your Honour.1

Q.   Did you ever provide this information to the OTP?2

A.   No, your Honour.3

Q.   Now, I'd like you to look at that paragraph 37, six lines down, and it starts -- the4

sentence starts, quote, "I also felt that as ..." and it continues.  Do you see that -- that5

sentence in particular?6

A.   Yes, your Honour.7

Q.   Now, that first sentence, did you ever give that information or provide that8

information to the OTP when you met them?9

A.   No, your Honour.10

Q.   Second sentence starts "While at the stadium... " and then it continues on and it11

says -- and it finishes "... be kept in a safe place."  Now that sentence, the information,12

did you provide that to the OTP?13

A.   No, your Honour.14

Q.   And the last sentence of that paragraph, it says "As part of my ..." -- it starts out15

by "As part of my ..." and it ends with "possession."  Did you ever provide that16

information to the OTP?17

A.   No, your Honour.18

Q.   Is the information in that last sentence true or false?19

A.   False, your Honour.20

Q.   I'd like us to move onto page 8, 0243 of your statement.21

THE COURT OFFICER (via video link):  Page 0243 is presented to the witness.22

MR GARCIA:23

Q.   Now, it reads, "Meeting at Ruto's Sugoi home - 23 December 2007."  Do you see24

that?25
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A.   Yes, your Honour.1

Q.   Now, on 23 December 2007, Mr Witness, did you ever attend a meeting at2

Mr Ruto's house in Sugoi?3

A.   No, your Honour.4

Q.   Did you ever provide such information to the Prosecution?5

A.   No, your Honour.6

PRESIDING JUDGE EBOE-OSUJI:  Witness --7

Maybe you should ask a question, Mr Garcia, instead of "meeting," can you use the8

word "gathering."9

MR GARCIA:  Yes.10

Q.   Mr Witness, I'm using the word "meeting" as it's used here, but did you attend11

any gathering at Mr Ruto's house in Sugoi on 23 December 2007?12

A.   No, your Honour.13

Q.   Well, have you attended a meeting or a gathering at Mr Ruto's Sugoi home at14

any point in time?15

A.   No, your Honour.16

Q.   Now, the next page 0244 reads, and the title in the middle of the page is "2617

December 2007 Brookside."  Now, Mr Witness, were you ever at Brookside Dairy in18

Eldoret on the 26 December 2007?19

A.   Repeat your question, your Honour.20

Q.   Mr Witness, on the 26 December 2007, were you or not at Brookside Dairy in21

Eldoret?22

A.   No, your Honour.  I was at home.23

Q.   I'd like you to look at paragraph 53, on page 0245, Mr Witness.  Now, I'd like24

you to look at the second sentence, it starts "On the way to Brookside ..." and it25
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continues "I saw two ..." -- I'll not read out the rest, and it finishes with "crowd."1

Do you read that sentence?2

A.   Yes, your Honour.3

Q.   Now, is that information you provided or not to the OTP?4

A.   I did not provide, your Honour.5

Q.   Now, to your knowledge, is -- did you hear about two such people being at the6

Brookside Dairy, trying to calm the crowd?7

A.   No, your Honour.  I was at home.8

Q.   I'd like you to look at page 50 at -- pardon me -- paragraph 50 at page 0244, Mr9

Witness.10

THE COURT OFFICER (via video link):  Paragraph 50 is before the witness.11

MR GARCIA:12

Q.   I'd like you to look at the third sentence.  And it reads, quote, "While at ..." and13

I'll not name the place.  Do you see that sentence?14

A.   Yes, your Honour.15

Q.   Now, can you read that sentence until the word "morning" where it finishes.16

Now, did you ever provide that information to the OTP when you met them?17

A.   No, your Honour.18

Q.   Now, look at the next sentence, Mr Witness.  I'll not -- I'll not repeat it.  It ends19

with "Eldoret."  Can you read that sentence.20

Is that information that you provided to the OTP or not?21

A.   No, your Honour.22

Q.   Is that information true or false?23

A.   I don't know, your Honour.24

Q.   Well, the question is simple actually.  The question is if that person with the25
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name that you see there told you to come back to a certain place.  Did that occur?1

A.   No, your Honour.  I was at home.2

Q.   Just to be clear on this matter, were you at home the whole day or just a part of3

the day, the 26th?4

A.   The whole day, your Honour.5

Q.   When did you finally step out of the house?6

A.   Within my compound, your Honour.7

Q.   But when finally did you step outside of your house, outside of your8

compound?9

A.   After the election, after the elections.10

Q.   Just to be clear, is it after the voting of the elections or after the election results11

were announced?12

A.   After the announcement of the results of election.13

Q.   So you stayed in your house from the, just so I understand it, from the 26th of14

December 'til the 30th of December, after 4 or 5 p.m.  Is that your testimony?15

A.   Repeat your question, your Honour.16

Q.   Just so we can have it clear on the record, Mr Witness, is it your testimony that17

you stayed inside your house or inside the compound of your house from the 26th of18

December to the 30th of December?19

A.   Yes, your Honour.20

Q.   Well, Mr Witness, did you not state before that you went to vote on the 27th of21

December?22

A.   It was only voting and back to my house, your Honour.23

Q.   So you did step out, Mr Witness, outside of your compound between the 26th24

and 30th of December?25
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A.   Yes, your Honour.1

Q.   Let's look at paragraph 50 and sentence -- sentence number 7.  It says, it starts,2

"I learned from ..." the name of the person and ends with " ... as well."  Can you read3

that sentence to yourself.4

Now, did you provide that information to the OTP?5

A.   I did not provide the information, your Honour.6

Q.   Was the information true or not?7

A.   I don't know, your Honour.8

Q.   Well, did you or did you not learn from this person that the same instruction9

was given at other locations?10

A.   I was at home, your Honour.  I could not learn anything about this.11

Q.   The last sentence starts with "I left ..." certain place, and it says "... and returned12

home at around 6.30 p.m."13

Did you provide this information to the OTP?14

A.   No, your Honour.15

Q.   I'd like you to look at paragraph 52.  It says, "I then left my house and went16

to ..." a certain place "... at about 8.30 a.m."17

Did you provide this information to the OTP?18

A.   No, your Honour.19

Q.   Is this information true or false?20

A.   I don't know, your Honour.21

Q.   Second sentence starts, quote, "When I got there I saw ..." the name of four22

individuals "... had organised vehicles ..." and it ends with "... Eldoret."23

Now, did you provide that specific information to the OTP?24

A.   No, your Honour.25
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Q.   Is that information true or false?1

A.   I don't know, your Honour.2

Q.   Well, did you ever hear about these individuals providing or organising3

vehicles?4

A.   I never heard about such information, your Honour.5

Q.   But the names that are mentioned there, those are people that you are familiar6

with, is that correct?7

A.   No, your Honour.  I don't know them.8

Q.   You don't know all four of them or just some of them?9

A.   All of them.10

Q.   So let's start with the first one that's mentioned.  I'll not say the name obviously.11

But you said, "When I got there I saw ..." and the name of the person.12

Is this the first time here today in court that you hear this name?13

A.   Repeat your question, your Honour.14

Q.   It says in the second sentence, paragraph 20 -- 52, "When I got there I saw ..."15

and the name of a person, this first person.  The question I'm asking you, is this the16

first time that you've ever heard this name, here in court today?17

A.   Yes, your Honour.18

Q.   Now, the second name, is this the first time today in court that you ever hear19

this name?20

A.   Yes, your Honour.21

Q.   What about the third name, is this the first time today here in court that you22

hear this name?23

A.   Yes, your Honour.24

Q.   The fourth name, same question, is this the first time that you ever hear this25
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name, today in court?1

A.   Yes, your Honour.2

Q.   So you never knew these people?  You never heard of these names while you3

were living before in the location you were living, the region you were living?  Is4

that your testimony?5

A.   Yes, your Honour.6

Q.   I'd like you to go to page 0246.7

THE COURT OFFICER (via video link):  Page 0246 is presented to the witness.8

PRESIDING JUDGE EBOE-OSUJI: Mr Garcia, we will leave it there and come back9

at 2.30.  In the meantime the statement or statements is or are to be made available to10

the witness during break, and Mr (Redacted) as well, to review once more.11

Court will rise.12

THE COURT USHER:  All rise.13

(Recess taken at 1.01 p.m.)14

(Upon resuming in open session at 2.38 p.m.)15

THE COURT USHER:  All rise.16

Please be seated.17

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much and welcome back18

everyone.19

Witness, welcome back from Nairobi.  I understand that arrangements have now20

been made and you were provided with a copy - a hard copy - of your statement; is21

that correct?22

THE WITNESS:  No, your Honour.  I was provided with the statements on a screen.23

PRESIDING JUDGE EBOE-OSUJI:  What is the white paper I see on the table?24

THE COURT OFFICER (via video link):  It's just blank paper, your Honour.25
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PRESIDING JUDGE EBOE-OSUJI:  All right.  So he was not provided with a hard1

copy of his statement?2

THE COURT OFFICER (via video link):  No, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's go into private session.4

*(Private session at 2.39 p.m.) Reclassified into open session5

THE COURT OFFICER:  We're in private session, Mr President.6

PRESIDING JUDGE EBOE-OSUJI:  Ms Toumaj, when do you expect at least for7

purposes of other witnesses we may have the facility of (Redacted) ?8

THE COURT OFFICER (via video link):  Mr President, (Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

PRESIDING JUDGE EBOE-OSUJI:  All right, thank you.13

We go back to public.14

(Open session at 2.40 p.m.)15

THE COURT OFFICER:  We're in open session, Mr President.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you.17

Mr Garcia, please proceed.18

MR GARCIA:19

Q.   Good afternoon, Mr Witness.20

A.   Good afternoon, your Honour.21

MR GARCIA:  Now, I'd like the court officer to display to the witness page22

0084-0245 please.23

THE COURT OFFICER (via video link):  Mr Garcia, page 0245 is in front of the24

witness.25
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MR GARCIA:1

Q.   Now, Mr Witness, when we left off before the lunch-break, we were going2

through different titles, different sections, of this 17-page statement and I was asking3

you certain questions.  I'm going to go through that same exercise once again with4

the remaining portions of this statement.5

Now, if you look at this page, at the bottom half there's a title and it says6

"27-29 December 2007" and I'm referring to paragraph 57.  Now, paragraph 57 reads,7

"On 27 December, I woke up early the next day and went to ...", and then it says the8

name of a voting station and that voting station is on your PIS document at number9

1 -- number 2, actually, of the locations.  Now, can you tell us whether you did give10

or not, or you did -- did you or not provide that information to the OTP?11

A.   I did not provide any information to the OTP.12

Q.   Let me ask you the question -- let me ask you this question. On 27 December,13

did you or did you not go to the voting station that's indicated to -- to cast your vote?14

A.   I went to the station to vote, but I never provided the information to the OTP.15

Q.   Now, do you have any idea, Mr Witness, on how the OTP would have known16

that information?17

A.   I don't know, your Honour.18

Q.   Now, it continues "It was very silent."  Is that information that you provided to19

the OTP?20

A.   I never provided any information about voting day to the OTP.21

Q.   Now, if we go to paragraph 58 it says, "The day after election I was at ..." a22

certain place.  Do you see that sentence?  Is that information that you provided to23

the OTP or not?24

A.   Which information are you talking about, your Honour?25
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MR GARCIA:  Just for the record, I notice that counsel for the witness -- I'm not sure1

if there's -- if he is speaking with the witness, or he's saying something to the witness.2

It's difficult for me to notice.3

THE COURT OFFICER (via video link):  Mr Garcia, the counsel is not saying4

anything to the witness.5

MR GARCIA:  Thank you, court officer.6

Q.   Now, Witness, I'm speaking about paragraph 58 at the bottom of page 0245.7

Do you see that paragraph?8

A.   Yes, your Honour, I see.9

Q.   I'm referring to the first sentence that says, "The day after the election I was10

at ..." and I'm not going to say the place.  Do you see that sentence?11

A.   Yes, your Honour.12

Q.   Now my question is did you provide the information in that first sentence to the13

OTP or not?14

A.   Not, your Honour.15

Q.   Is the information in that first statement -- in that first sentence true or false?16

A.   I don't know, your Honour, because I never provided such information.17

Q.   I understand, Mr Witness, that you didn't provide that information, but the18

question I'm asking you is whether on 28 December, the day after the election, were19

you at the place that's indicated in the first sentence?20

A.   No, your Honour, I was at home.21

MR GARCIA:  Now, I'd like to go to page 0246.22

THE COURT OFFICER (via video link):  We are on page 0246.23

MR GARCIA:24

Q.   Now, Mr Witness, there's a title at the top of the page "30 December 2007."  Do25
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you see that?1

A.   Yes, your Honour.2

Q.   Now paragraph 60 says, and I quote, "On 30 December, I saw Ruto on TV at the3

KICC telling Kiviutu not to release the results and Kiviutu refused."  Now that first4

sentence, the information that is in that first sentence, did you or did you not provide5

it to the OTP?6

A.   I never provided to the OTP.7

Q.   Now, did you provide -- did you -- were you indeed looking at the KICC,8

looking at the TV station looking at what was going on at the KICC, during the9

results -- during the release of the results?10

A.   At my home I don't have a TV.11

Q.   Let's go to paragraph 61, Mr Witness.  It says, and I quote, "Immediately after12

the announcement ..." the name of a person "... convened a meeting," and I'll let you13

read that sentence and I'll ask you whether this is or not information that you14

provided to the OTP when you met with them?15

A.   I did not provide such an information.16

Q.   Now, do you know whether this was indeed true or false?  Did the person, the17

name of which I'll not mention -- did this person convene a meeting after the18

announcement of the election results?19

A.   I don't know the person, your Honour.  Neither I don't know the meetings.20

Q.   Was there a meeting in this place immediately after the announcement of the21

results?22

A.   I don't know whether there was a meeting away from my -- my home, but23

within my home I never saw any meeting -- any meeting.24

Q.   Now, the next sentence quote says this person "... said 'You have heard the25
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results -- you know it was stolen -- we have to make sure that the Kikuyu are not1

here.'"  Did you or did you not provide that information to the OTP?2

A.   I did not provide, your Honour.3

Q.   Now to your knowledge, Mr Witness, did you ever hear that being said by4

anyone after the announcement of the election results?5

A.   No, your Honour, I never heard anyone saying.6

Q.   Now, I'd like you to go down in the same paragraph, 61, line 7, and it starts with7

"At 5.30 p.m. ..."  Do you see that sentence?8

A.   Yes, your Honour.9

Q.   I'd like you to read that sentence.  It finishes with "... near the centre." Now,10

did you or did you not provide the OTP with the information that's in that sentence?11

A.   I did not provide the information, your Honour.12

Q.   Now, to your knowledge, is this true or false?13

A.   I don't know, your Honour.14

Q.   The next sentence reads, and I quote, "This meeting was held on the farm of ..."15

name of a person "...who was a different man who I mentioned earlier."  Do you see16

that sentence?17

A.   Yes, your Honour.18

Q.   Now, is this information that you provided to the OTP or not?19

A.   Not, your Honour.20

Q.   And today can you tell us whether you ever heard about a meeting being held21

on the farm of this person at that time?22

A.   I never heard of any meeting held.23

Q.   I'd like you to go to paragraph 63 of that same page, Mr Witness.  The first24

sentence reads, "The chairman was ..." and it's number 9 on your PIS sheet, "... was the25
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chair of all the meetings at ..." a certain place.1

Now, can you tell the Court whether this is information that you provided to the OTP2

or not when you met them?3

A.   Not, your Honour.4

Q.   Now, the name of this person, I'll not say it in public, but have you ever --5

PRESIDING JUDGE EBOE-OSUJI:  Wait, wait one second, please.  All right.6

There's a repetition, 20 and 21.  I think 21 -- line 21 was what the witness actually7

said, isn't it, and not 20?8

MR GARCIA:  That's correct, your Honour.9

PRESIDING JUDGE EBOE-OSUJI: Yes.  So there's line 21, "Not, your Honour" was10

what I heard the witness said.11

Continue, Mr Garcia.12

MR GARCIA:  Thank you.13

Q.   Now, Mr Witness, the name of that -- of the person that we see at paragraph 63,14

and you can find the name of that person at number 9 under the title of "Individuals"15

in your PIS document, do you know who this person is?16

A.   No, your Honour.17

Q.   Have you ever heard of this person before today?18

A.   No, your Honour.19

Q.   Now, the next sentence reads, and it's another name which I'll not say publicly,20

but it says, "This person was the treasurer" -- "treasurer and he was in charge of the21

money."  Do you see that sentence?22

A.   Yes, your Honour.23

Q.   Now, is that information that you provided or not to the OTP?24

A.   I did not provide, your Honour.25
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Q.   Now, as to this person, did you know this person or you were familiar with this1

person at the time of the events?2

A.   I do not know him, your Honour.3

Q.   Is this the first time today in court that you hear this person's name?4

A. Yes, your Honour.5

Q.   I'd like you to go to the next page, page 0247.6

THE COURT OFFICER (via video link):  Page 0247 is presented to the witness.7

MR GARCIA:8

Q.   Now I'd like to direct your attention to paragraph 64, Mr Witness, right at the9

top of the page.  Now, it's the name of a person, the sentence starts out with the10

name of a person "... and the elders" -- gave us -- "give us instructions to chase away11

the men and burn the houses.  If the men resisted, then we should kill them."  So12

two sentences.  Concentrate on the first sentence, " (Redacted) and the elders give us13

instructions to chase away the men and burn the houses."14

Is this information you provided to the OTP or not when you met them?15

A.   Not, your Honour.16

Q.   Is it true or not, Mr Witness, that there were instructions that were given to17

chase away the men and burn the houses at that time?18

A.   I never heard of any, your Honour.19

Q.   What about the second sentence, quote, "If the men resisted, then we should kill20

them," is that information you provided to the OTP?21

A.   No, your Honour.22

Q.   Did you ever provide to the OTP, either when you met them on that day or23

another occasion, any information regarding person number 9 and what his activities24

would have been during the post-election violence?25
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A.   No, your Honour.1

Q.   I'd like you to look at paragraph 66, please.  Now, it says "Kalenjin youth are2

trained in how to use a bow and arrow in the traditional circumcision ceremony."  Is3

that information that you provided or not to the OTP?4

A. Not, your Honour.5

Q.   Now, is that information true?  Is it true that during the traditional6

circumcision ceremony, the Kalenjin youth are trained in how to use a bow and7

arrow?8

A.   It is true, your Honour, as you go -- and we undergo the circumcision, we -- we9

normally trained.10

Q.   The second sentence is, "However, the youth needed training as bows and11

arrows are not used every day."  Is this information that you provided to the OTP or12

not?13

A.   Not, your Honour.14

Q.   Is it correct or is it true that the youth did need training?15

A.   I don't know, your Honour, because I have never been there for the training.16

Q.   It says, "In my family," third sentence, "In my family I went through the ritual17

and my children went through the ritual."  Is this information you provided to the18

OTP or not?19

A.   No, your Honour.20

Q.   Is the information correct?  Did you indeed go through the children and your21

children as well -- through the ritual and your children as well?22

A.   It's only me who was undergoing the ritual, but not my children.23

Q.   Paragraph 67, Mr Witness, once again it refers to person number 9, says person24

number 9 "... put two men with military training in charge of" the "training the25
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youth."  Is this information that you provided to the OTP or not?1

A. Not, your Honour.2

Q.   Second sentence says "The two men are ..." it gives the name of one person, "...3

an ex-soldier ..." and another person "... a soldier."4

Is this information you provided to the OTP or not?5

A.   Not, your Honour.6

Q.   Now, in reference to this first person, first name, right after the two men are, the7

first name, is this someone that you recognise?  Is this someone that you're familiar8

with?9

A.   No, your Honour.10

Q.   Is it the first time today in this court that you hear about this person's11

name -- hear this person's name?12

A.   Yes, your Honour.13

Q.   So before today, you had never heard this person's name?14

A.   Yes, your Honour.15

Q.   What about the second name, were you familiar with this person's name at the16

time you gave the statement?17

A.   No, your Honour.18

Q.   Is it the first time today in this court that you hear this person's name?19

A.   Yes, your Honour.20

Q.   I'd like you to go to the next page, page 0248, Mr Witness.21

THE COURT OFFICER (via video link):  Page 0248 is in front of the witness.22

MR GARCIA:23

Q.   Mr Witness, I'd like to direct your attention to 31 December 2007.  Do you see24

that?25

ICC-01/09-01/11-T-138-Red-ENG WT 17-09-2014 76/101 CVZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                        ICC-01/09-01/11
Witness: KEN-OTP-P-0495

17.09.2014 Page 77

A.   Yes, your Honour.1

Q.   Now it says, "I returned" -- the first sentence at paragraph 74 says that "I2

returned to the meeting place at 6.30 a.m."  Is that information you provided or not3

to the OTP when you met them?4

A.   Not, your Honour.5

Q.   So is that information true or false?6

A.   By then I was at home, your Honour.7

Q.   You were still at home on 31 December 2007?8

A.   Yes, your Honour.9

Q.   Now, Mr Witness, when I asked you this question before and we were on the10

topic of how much time you spent at home, I believe you told the Court that you were11

at home from the 26th to the 30th, after the announcement of the election results; is12

that correct?13

A.   Yes, your Honour.14

Q.   So did you go out after the election results and then go back home on the 31st?15

Is that -- is that your position?16

A.   It was just going to get something in the shop and then back home.17

Q.   All right.  Well, did you hear of a meeting occurring on 31 December 2007 in18

your region?19

A.   No, your Honour.20

Q.   A meeting involving about 300 or 400 people, did you hear anything about that?21

A.   No, your Honour.22

Q.   If we look at the second sentence on paragraph 74, I quote, it says, "I went back23

by myself," point.  And then it continues, "Everybody that was there the day before24

was already there."25
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Now, those two sentences, the information in those sentences, is that something you1

provided to the OTP or not?2

A.   Not, your Honour.3

Q.   Now, if we look at the fourth sentence of paragraph 74, it's person -- starts out4

with person number 9 "... told the village elders to find out who is missing from the5

group."6

Did you ever give that information to the OTP when you met them?7

A.   No, your Honour.8

Q.   The next sentence says, "The elders did so and gave out the names to ..." person9

number 9.  Did you ever report that information to the OTP?10

A.   No, your Honour.11

Q.   Next sentence says, "Immediately after the names are given, youth were sent to12

go and get anybody who was missing."  Did you ever give that information to the13

OTP?14

A.   No, your Honour.15

Q.   And the last sentence says, "Anybody who was missing was considered to be a16

traitor or a PNU supporter."  Do you ever remember having given that information17

to the OTP when you met them?18

A.   No, your Honour.19

MR GARCIA:  I'd like to go in private session, your Honour, for five minutes?20

PRESIDING JUDGE EBOE-OSUJI:  Private session.21

*(Private session at 3.04 p.m.) Reclassified into open session22

THE COURT OFFICER:  We are in private session, Mr President.23

MR GARCIA:24

Q.   I'd like you to go to paragraph 76, Mr Witness.  First sentence says, (Redacted)25
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(Redacted) Is that true?  Were you (Redacted) on that day on 31 December 2007?1

A.   No, your Honour.2

Q.   It continues to say, " (Redacted)3

(Redacted) "  Did that ever happen, Mr Witness?4

A.   No, your Honour.5

Q.   Next sentence is " (Redacted) told (Redacted) and (Redacted) to (Redacted)." Did6

that ever happen at the time?7

A.   No, your Honour.8

Q.   Now, the names (Redacted) , are you familiar with that name?  Do you9

know a person by that name?10

A.   No, your Honour.11

Q.   Is this the first time today in court that you hear this name?12

A.   Yes, your Honour.13

Q.   And the person named (Redacted) , were you familiar or did you know this14

person at the time, 2007/2008?15

A.   No, your Honour.16

Q.   Is this the first time today in court that you hear this name?17

A.   Yes, your Honour.18

Q.   It says also in the -- in the sentence at the fourth line of paragraph 76, (Redacted)19

(Redacted) ."  Did you ever tell that to the OTP?20

A.   No, your Honour.21

Q.   And the last sentence is, (Redacted)22

Is that something you told the OTP at the time?23

A.   No, your Honour.24

Q.   Paragraph 77 says that (Redacted) .  Is25
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that true?1

A.   No, your Honour.2

Q.   Second sentence is says, "(Redacted)3

(Redacted) .  Is that something you told the OTP at the time?4

A.   No, your Honour.5

Q.   This name (Redacted) is that a name you're familiar with?6

A.   Yes, your Honour.7

Q.   Who is (Redacted) ?8

A. He was (Redacted) .9

Q.   Did (Redacted) at the time?10

A.   Yes, your Honour.11

Q.   I'd like you to go to the bottom of page 13, 0248 and the title is "Meeting at12

(Redacted) ."13

MR GARCIA:  We can go back in public, your Honour.14

PRESIDING JUDGE EBOE-OSUJI:  Public.15

(Open session at 3.09 p.m.)16

THE COURT OFFICER:  We are in open session, Mr President.17

MR GARCIA:18

Q.   Now, Mr Witness, paragraph 79, and it's concerning a meeting at location19

number 4 in your PIS, it says "I left at noon," and "I heard that there was another20

meeting at" location 4 "and I wanted to see what was going on there."  Is this21

information that you reported to the OTP when you met them?22

A.   No, your Honour.23

Q.   Well, did you attend any meeting at this location number 4 on24

31 December 2007?25
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A.   No, your Honour.1

Q.   Now, I see here, in the paragraphs that follow this title, that you speak about a2

person named -- or, I'm sorry, actually that there is mention in the sentences of a3

person names Kibor, Jackson Kibor.  Do you know who this person is?4

A.   Yes, your Honour.5

Q.   Can you tell us who he is?6

A.   He was a KANU chairman in -- during the Moi's era.7

Q.   And to your knowledge, where did Mr Jackson Kibor live at the time of the8

post-election violence?  Where was he residing?9

A.   I don't know, your Honour.10

Q.   There is also mention of a person name Alex Kebenei, K-E-B-E-N-E-I.  Do you11

know this person?12

A.   No, your Honour.13

PRESIDING JUDGE EBOE-OSUJI:  Hold it.  At line 10, the missing word would be14

Moi, M-O-I.15

Continue, Mr Garcia.16

MR GARCIA:  Thank you, your Honour.17

Q.   And now regarding the name Alex Kebenei, is it -- is it the first time today in18

court that you hear that name?19

A.   Yes, your Honour.20

Q.   What about the name (Redacted) , is that name familiar to you?21

A.   I don't know, your Honour.22

Q.   Well, is it the first time today in court that you hear that name (Redacted)23

(Redacted)24

(Redacted)25
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A.   Your Honour, I would ask -- I would request for private session over that issue.1

PRESIDING JUDGE EBOE-OSUJI:  Private session.2

*(Private session at 3.13 p.m.) Reclassified into open session3

THE COURT OFFICER:  We're in private session, Mr President.4

MR GARCIA:5

Q.   Go ahead, Mr Witness.  Did you have something to tell us in regards to6

(Redacted) in private?7

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, that name appears on the PIS.  Why8

did you bring it out in the open session?9

MR GARCIA:  Your Honour, initially, obviously, it was the context which would10

have revealed the -- could have revealed the identity of the witness.  Now, the11

question that I pose to the witness is simply that if he knows of that person.  That's it.12

That was the extent of my question.  Obviously, if he says no then I would have13

moved on and that would have been that.14

PRESIDING JUDGE EBOE-OSUJI:  Mr Witness, go on.15

MR GARCIA:16

Q.   Mr Witness, do you have any information -- I mean, do you know this person17

(Redacted) ?18

A.   I don't know, your Honour.19

Q.   Is this the first time today in court that you hear his name?20

A.   Yes, your Honour.21

Q.   Is there a reason why you wanted us to go into a private session before22

answering that question?23

A.   I guess maybe most of the names mentioned might be in (Redacted) but I don't24

know who the persons are.  So they are likely to identify who I am because, despite25
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I don't know who the person is, I guess the (Redacted) that -- mentioned,1

(Redacted) , is in my place and I know it.  So I don't know the person, but I know the2

(Redacted) .3

Q.   I understand, Mr Witness, but I'm -- unfortunately I'm not sure I understand4

you completely.  I mean, I've asked you the question regarding these names and5

most of them, save maybe for one, you said that you've never heard of these people6

until today in court; isn't that what you stated?7

A.   Yes, your Honour.8

Q.   So you're saying now that they are from (Redacted) or is that not what you're9

saying?10

A.   I say I guess the names given could be coming from (Redacted) and that could11

disclose my identity.  Otherwise, I don't know the person.12

Q.   Mr Witness, I've put to you names and you've stated that you've never heard of13

them.  How many years have you been in that -- in (Redacted) living exactly?14

We're in private session right now.15

A.   It's about (Redacted) years.16

Q.   Now, your testimony has been before this Court, Mr Witness, that -- I have not17

counted the amount of names that I put to you, but that you've never heard these18

names and that I was the first person letting you hear these names here in court for19

the first time; is that not your testimony so that --20

A.   Yes.  Yes, your Honour.21

Q.   From what I understand, Mr Witness, you don't even know if these persons22

exist or not.  You're saying that this whole statement was fabricated, that it was the23

OTP's.24

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, that is now argumentative.  We have25
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to move on.1

MR GARCIA:2

Q.   Now, 1 January 2008 -- KEN-OTP-0084-0250.  1 January 2008, did you attend3

any meeting on that date?4

PRESIDING JUDGE EBOE-OSUJI:  Can we go to public now?5

MR GARCIA:  Yes, we can, your Honour.  Sorry about that.6

PRESIDING JUDGE EBOE-OSUJI:  Public.7

(Open session at 3.18 p.m.)8

THE COURT OFFICER:  We are in open session, Mr President.9

MR GARCIA:10

Q.   Now, Mr Witness -- now, Mr Witness, did you attend any meeting on11

1 January 2008?  Any meeting or any gathering?12

A.   No, your Honour.13

Q.   What about on 2 January 2008, did you attend any meeting, any gathering?14

A.   I never attend any meeting or gathering.15

Q.   Where did you spend the day on 2 January 2008?16

A.   I was busy at home looking for my animals.17

Q.   And on 3 January 2008, where were you?18

A. Still I was at home.19

Q.   Now, Mr Witness, I'd like to clarify one matter before I go on now.  If you look20

at page 0252 of your statement, do you see that page before you?21

A.   Yes, your Honour.22

Q.   Now, it contains a section and it says "Witness Acknowledgment" and it says,23

"This statement has been read over to me in the English language and is true to the24

best of my knowledge and recollection.  I have given this statement voluntarily and25
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I am aware that it may be used in legal proceedings before the international Court1

and that I may be called to give evidence in public before the International Criminal2

Court."  Is that your signature that we see below that acknowledgment?3

PRESIDING JUDGE EBOE-OSUJI:  Has this question been put to this witness before?4

MR GARCIA:  Yes, it has, your Honour, but I am -- obviously the question - the5

follow-up question - is going to be different.6

PRESIDING JUDGE EBOE-OSUJI:  Well, let's not ask him that again and go up with7

your -- go on with your follow-up question.8

MR GARCIA:9

Q.   Now, Mr Witness, why did you sign this document if indeed the circumstances10

in which you were given this statement, according to your version, are true?  Why11

would you have signed the statement?  Why would you have signed the statement12

that contains, according to your story, things that are inaccurate, that are false,13

meetings that never -- that you had no knowledge of, rallies that you had no14

knowledge of?  Why would you sign this statement?15

A.   I signed this document because of the offers that I was already given offered to16

me by the investigators.17

Q.   What offers are you speaking about, Mr Witness?18

A.   They told me they'll take me to abroad where I'll have a good life, I'll be given19

salary, my children will be educated even to the higher level.  At the same time, even20

before I travel or I am taken to abroad, they will relocate me from my residence to21

another place within the country and promised also to open some businesses for me,22

(Redacted) .  So I had to sign because I've never had such an offer23

before.24

Q.   And who put this offer to you exactly?25
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A.   The investigator.1

Q.   Now there was an investigator there, (Redacted) , and there was also a lawyer.2

Which one of the two was it?3

A. (Redacted)4

Q.   Now, was the lawyer there present when this offer was being made?5

A.   I have no -- I don't remember whether he was there, or not.6

Q.   Now, Mr Witness, just so we can understand well the -- how the events7

occurred, you say that you arrived there the first day and on the second day is the day8

that you were presented with the statement and you had a chance to read it for two9

hours; is that correct?10

A.   Yes, your Honour.11

Q.   You also said that you had a phone conversation with a person - person number12

2 on the PIS - and that afterwards you went back inside and signed the statement; is13

that correct?14

A.   Your Honour, to be honest I -- I can't -- you know, due to my health situation15

sometimes I tend to forget some issues.  Therefore the signing of the document16

actually I don't know whether it was the first day, or the second day, or the third day,17

but as I see in my statement it's on 11th.18

Q.   Four days later, Mr Witness.19

A.   Yes, your Honour.20

Q.   Now, Mr Witness, when we started speaking about this this morning, you also21

explained to us - this is at page 8 of the transcript - that you were told, "... to write22

with your own hands so that I own it to be mine."  Do you remember having said23

that to us, about writing something as well?24

A.   Yes, your Honour.25
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Q.   Now, can you tell us what exactly you were told to write?1

A.   I can't remember exactly what I was told to write, but it was on the content that2

was given to me.3

Q.   Just before we continue on that, when did that happen exactly?  I understand4

that you read the statement, it took you two hours, went outside, made a phone call,5

came back in.  You're not sure about when you signed the statement, I understand6

from your testimony now, but when did you -- when did you write this handwritten?7

Do you remember that?8

A.   I don't clearly remember, your Honour.9

Q.   Well the interview, Mr Witness, lasted from the 8th to the 11th.  That was four10

days.  Was it on the first day, the second, the third, the fourth?  Was it on the last11

day before you left?12

A.   During that time, your Honour, I could not indicate what time are we doing13

what because most of the time I was so much interested on the offers I was given.14

That's why I concentrated much on that.15

Q.   Mr Witness, my answer's quite -- my question is quite simple and I'm going to16

try and situate you even more.  You say that on the second day you were presented17

with a statement and you had a chance to read it for two hours.  Was it before --18

MR HOOPER:  I think, to be fair to the witness, he's made it so plain that he's unsure19

of the day.20

PRESIDING JUDGE EBOE-OSUJI:  One more time.21

MR GARCIA:22

Q.   Mr Witness, now I understand that on the second day you had a chance to read23

your statement for two hours.  Now did you write this handwritten material before24

reading the statement, or after reading the statement?  Are you able to answer that?25
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A.   It was after the statement.1

Q.   After reading the statement; is that correct?2

A.   Yes, your Honour.3

Q.   Now, did it happen hours -- did it happen minutes, hours or a day after reading4

your statement that you wrote this handwritten material?5

A.   It took a lot of time writing.6

Q.   Did anyone ask you to write?7

A.   Yes, your Honour.8

Q.   Now, was it the -- without mentioning names, was it the investigator or the9

lawyer?  Who told you to write something handwritten?10

A.   Your Honour, among the two persons who are inside I don't know who was the11

lawyer and who was the investigator, but one of them told me to write.12

Q.   Well I'll tell you, Mr Witness.  The lady was the lawyer and the man was the13

investigator, so which one of either of them?  Was it the man or the lady who asked14

you to write the handwritten material?15

A.   The man.16

Q.   And can you tell us what did the man tell you to write?17

A.   To write about what I read in the statement to look it was written by me because18

they wanted my handwriting.19

Q.   So, Mr Witness, just so we're clear on the record, the man - the investigator who20

was there - told you to write down handwritten what you had read in your statement;21

the statement that we've been looking at all morning -- all day, actually?22

A.   Yes, your Honour.23

Q.   Is that it?  Did he tell you to write anything else?24

A.   No, your Honour.  It was only that statement.25

ICC-01/09-01/11-T-138-Red-ENG WT 17-09-2014 88/101 CVZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                        ICC-01/09-01/11
Witness: KEN-OTP-P-0495

17.09.2014 Page 89

Q.   So the investigator told you to write only what was in the statement that you1

had read; is that correct?2

A.   Yes, your Honour.3

Q.   And did you do as you were asked to do?4

A.   Yes, your Honour.5

Q.   And where did you write all this information down handwritten?6

A.   Repeat your question, your Honour.7

Q.   Where did you write all this information down?  The information that the8

investigator allegedly told you to write down handwritten, where did you put this9

information?  Did you have something?  Did you have paper?  What did you write10

it on?11

A.   The information I wrote was just from the script that was already printed and12

given -- shown to me to read it.13

Q.   Now I understand that, Mr Witness, but what did you write -- where did you14

write this information?  Did you have paper for that?  Where did you write it?15

A.   I was given a notepad to write on it.16

Q.   Who gave you the notepad?17

A.   The investigator.18

Q.   So the notepad, just so we're correct and we're clear on the record, was not19

yours?  Is that -- is that what you're saying?20

A.   Yes, your Honour.21

Q.   And how much time did you take to write down all this handwritten material;22

all this handwritten?23

A.   It's quite a long time.  I can't remember how long it was, but I took some time.24

Q.   Well, do you remember if it was a question of hours?  Did it take you a day?25
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Can you give us an estimate on that?1

A.   About hours.2

Q.   And do you recall, Mr Witness, where this happened?  Were you in a3

particular place - without naming the location - where you were writing this, or was4

that in the same place where you met the investigator and the lawyer?5

A.   Repeat your question, your Honour.6

Q.   Now, when you were writing all these things on the notepad that was given to7

you, was this in the presence of the investigator and the lawyer?8

A.   Yeah, it was in presence of the investigator.9

MR GARCIA:  Now, I'd like document 0084-0256 to be shown to the witness.10

PRESIDING JUDGE EBOE-OSUJI:  What tab, if it is in your bundle?11

MR GARCIA:  Tab 9.  Sorry about that, indeed.12

THE COURT OFFICER (via video link):  Document KEN-OTP-0084-0256 is13

presented to the witness.14

MR GARCIA:15

Q.   Now, Mr Witness, you see the first page of what seems to be a notepad.  We16

have it here in the courtroom as well.  Is that indeed your handwriting?17

A.   Yes, your Honour, it's my handwriting.18

Q.   And if you look at page 0256 and examine the content briefly, is this the19

information that you wrote down at the time?20

A.   Yes, your Honour.  This is the information I wrote down.21

Q.   I'd like to go to page 0257.22

PRESIDING JUDGE EBOE-OSUJI:  I take it this is all inside the courtroom. It is23

confidential?24

MR GARCIA:  It is.25
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PRESIDING JUDGE EBOE-OSUJI:  Okay.1

MR GARCIA:2

Q.   Page 0257, Mr Witness.  Do you see that before you?3

A.   Yes, your Honour.4

Q.   Now, just examine the information.  Is that also information that you wrote5

down at the time?6

A.   (No audible response)7

Now, Mr Witness, is that -- that is your handwriting, I understand?8

A.   Yes, your Honour.9

Q.   And from the brief examination that you've done of the content, that is the10

information that you wrote down at the time that, according to your version of the11

events, you wrote it for the OTP; is that correct?12

A.   I wrote this information there, your Honour, during that day when I met OTP.13

Q.   Now, let's look at page 0258.  It's the next page.  Is that your handwriting14

again?15

A.   Yes, your Honour.16

Q.   Page 0259, the next page, is that once again your handwriting?17

A.   Yes, your Honour.18

Q.   Page 0260, is that your handwriting?19

A.   Yes, your Honour.20

Q.   Next, page 0261, is that your handwriting as well?21

A.   Yes, your Honour.22

Q.   Page 0262, is that your handwriting?23

A.   Yes, your Honour.24

Q.   Page 0263, is that your handwriting?25
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A.   Yes, your Honour.1

Q.   Page 0264, I see just one thing written at the top left-hand corner, it says "25th," is2

that your handwriting?3

A. It's not clear in my script, your Honour.4

Q.   Let's move on to the next page, page 02 -- 0265, is that your handwriting that we5

see on that page, Mr Witness?6

A.   Yes, your Honour.7

Q.   Page 0266, is that your handwriting we see on that page?8

A.   Yes, your Honour.9

Q.   Page 0267, is that your handwriting we see on that page?10

A.   Yes, your Honour.11

Q.   Page 0268, I see there are two words on that page, is that your handwriting as12

well?13

A.   Yes, your Honour.14

Q.   Page 0269, is that your handwriting as well, Mr Witness?15

A.   Yes, your Honour.16

Q.   And finally the last page, 0270, which seems to be the cover, is that your17

handwriting with numbers?  Some of them seem to be crossed out.18

A.   No, your Honour.19

Q.   Let's look at page 0269, Mr Witness.  What's that information that's found on20

that page?21

A.   (Indiscernible)22

THE COURT OFFICER:  Mr Garcia, one second, please.23

PRESIDING JUDGE EBOE-OSUJI:  The discussion that's happening with the court24

officer centres around what appears on the screen.  It is blacked out what appears on25
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my own screen.  I do not know if that's the same for everyone in the courtroom.1

Defence counsel, do you have unredacted version?  You have unredacted version?2

And Prosecution?3

MR GARCIA:  Unredacted as well.4

PRESIDING JUDGE EBOE-OSUJI:  On your screen?5

MR GARCIA:  Yes, on our screen.6

PRESIDING JUDGE EBOE-OSUJI:  But my screen has redacted version, but I have7

the bundle unredacted.  So we want to make sure that, Ms Toumaj, that what is8

being shown to the witness on location has been the unredacted version; is that the9

case?10

THE COURT OFFICER (via video link):  Yes, Mr President, we have the unredacted11

version.12

PRESIDING JUDGE EBOE-OSUJI:  All right.  So we can continue.  It looks like13

I was the only one who -- or the Judges.14

MR GARCIA:  Actually, your Honour, I notice that my colleague was looking in15

Ringtail and that's why the unredacted, but indeed we -- now we have an unredacted16

version on the screen.17

PRESIDING JUDGE EBOE-OSUJI:  Yes, now we do.  Okay, good.  But it18

does -- Defence counsel had unredacted, and I'm sure if they had redacted they would19

have raised the matter.20

MR GARCIA:  Certainly.21

PRESIDING JUDGE EBOE-OSUJI:  So they had unredacted and Ms Toumaj said that22

the witness also had unredacted.  So that's now cleared up.23

MR GARCIA:24

Q.   Now, Mr Witness, I've asked you what -- what do you see on that page25
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zero -- 0269?  What's that information that we see there?1

A.   The registration --2

MR GARCIA:  Can we go into private session, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  Private session.4

*(Private session at 3.44 p.m.) Reclassified into open session5

THE COURT OFFICER:  We are in private session, Mr President.6

MR GARCIA:7

Q.   Now, the registration of what, Mr Witness?8

A.   The registration of (Redacted) .9

Q.   Now, what's that information doing there in this notebook that you said you10

used to fill with information regarding what was in the statement?  Why -- why is11

that there?12

A.   It was to keep a clearance that the information above is mine.13

Q.   Can you explain to us a little bit more.  You're saying it was to keep a clear that14

the information above is mine.  Can you explain that to us?  What do you mean by15

that?16

A.   The investigators told me that you need to write (Redacted) , (Redacted)17

(Redacted), and when (Redacted) in the page down there,18

so I had to do it.19

Q.   Why would the -- to your knowledge, Mr Witness, why would the investigators20

tell you to the write the -- the names of (Redacted) in there in this notebook?21

A.   To my knowledge, I believe it was to show that the whole document belongs to22

me and it cames from me.23

Q.   But, Mr Witness, you've told us that the handwriting is yours already.  Is that24

not -- is that not correct?25
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A.   The handwritings are mine, but the content is not mine.  I got it from a1

document given by the investigators.2

Q.   But these two inscriptions of (Redacted) here, I mean, they have nothing do3

with the post-election violence; am I correct in that?4

A.   Yes, they never participated in any way in post-election violence.5

Q.   I'd like you to go, Mr Witness, to page 0266?6

THE COURT OFFICER (via video link):  Page 0266 is presented to the witness.7

MR GARCIA:8

Q.   Now, Mr Witness, you've admitted that this is your handwriting, and if we look9

at the second paragraph is starts with "(Redacted)10

(Redacted) "  Do you see that?11

A.   Yes, your Honour.12

Q.   Now, I understand that the information that follows is information regarding13

different meetings that would have occurred in 2011; is that correct, Mr Witness?14

A.   As it is written in the statement, it is correct.15

Q.   Once again I ask you the question, Mr Witness, what's this information doing on16

the notepad?  You told us before -- the reason why I'm asking you this is you told us17

before that the handwritten information was to confirm that the statement was yours,18

so what's this information doing here?19

A.   Even this information -- even this information also I got it from the script, then20

I had to write it.21

Q.   Mr Witness, now, we can have you look over your statement, but isn't it correct22

that nowhere in your statement do you speak about any of these (Redacted)23

(Redacted) meetings in 2011?  Your statement is strictly about24

the post-election violence; is that not true?25
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A.   I never submitted (Redacted)1

Q.   Mr Witness, that's not the question that I asked you. Is it not correct,2

Mr Witness, that in your statement you never talk about these meetings in 2011?3

You don't speak about them at all, and yet during your testimony you said that you4

were told to hand write all this information so it would go along with your statement.5

Now, can you explain this to us, what's this information doing here in the notebook?6

A.   All -- all the information written in this notepad was from the transcript I was7

given -- given by the investigators, except the name -- except the name -- the names,8

the last part -- the last page that I was told to indicate the names of (Redacted) .9

Q.   Mr Witness, we've been speaking about this whole issue of your statement since10

this morning.  You've never spoken about a transcript; is that correct?  It's the first11

time you speak about it.12

A.   I said the statement I was given was contained on this.13

Q.   Now, Mr Witness, the point I'm making or I'm trying to make is that this14

information that you have here regarding meetings that would have happened in15

2011 that don't deal specifically with the post-election violence are not in your16

statement, so where did you obtain this information from?17

A.   They were in that statement that I was given to write.18

Q.   Now, Mr Witness, it starts out, this sentence, saying " (Redacted)19

(Redacted) ..."  Did you or did you not (Redacted)20

(Redacted) ?21

A.   I did not (Redacted) .22

Q.   Now, Mr Witness, when we read through this notebook, and you've said you've23

handwritten all of this, it talks about five different meetings going on in 2011, first one24

on (Redacted) 2011.  It says, "Meeting held in the home of ..." is that "... (Redacted)25
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(Redacted) , chaired by (Redacted) . (Redacted) Do you1

have any recollection of a meeting like that going on in 2011?2

A.   I never heard about it or know about it.3

Q.   Did you ever (Redacted) ?4

A.   I never (Redacted) .5

Q.   What about the next meeting, (Redacted) 2011 - meeting at the home of6

(Redacted)7

(Redacted) Do you remember8

(Redacted) ?9

A.   No, your Honour.10

Q.   If we go to the next page, 0267, " (Redacted) 2011 - meeting was held at11

(Redacted) home in (Redacted) present were ..." I'm not able to read the name.12

" (Redacted) Do you remember any of this13

type of meeting going on on (Redacted) 2007?14

A.   No, your Honour.15

Q.   Number 4 -- yes, can you tell us, number 3, (Redacted) 2011 "... meeting was16

held at ..." and I'm not able to read the name.  What is the name exactly?  Can you17

read the name, Mr Witness?18

A. In which part, your Honour?19

Q. Number 3 at the top of the page 0267, " (Redacted) 2011 - meeting was held at ..."20

someone's home and we're unable to read the name of the person.21

A.   (No audible response)22

Q.   Mr Witness, did you understand my question?  Can you -- can you read23

what's -- what's at the top? (Redacted) 2011, can you read what is stated there after24

the date out loud so we can hear it?25
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A.   "The meeting was held at (Redacted) home in (Redacted) present were1

(Redacted) chaired by (Redacted) “2

Q.   Now the spelling for (Redacted) is (Redacted) ; is that correct?3

A.   Yes, your Honour.4

Q.   And who is this person, (Redacted)5

A.   I don't know, your Honour.6

Q.   But where did you get this name from then?7

A.   I got it from the document I was given to read.8

Q.   This is --9

PRESIDING JUDGE EBOE-OSUJI:  Counsel, don't forget to spell --10

MR GARCIA:  I will.  I will be going --11

PRESIDING JUDGE EBOE-OSUJI: -- for the record because I'm sure with the12

witness's assistance you would have now made out the spellings.13

MR GARCIA:  I will be going to that.  I just want to clear this matter.14

Q.   Now, this person (Redacted) is this the first time today that you hear of this15

name?16

A.   Yes, your Honour.17

Q.   Now, you've also mentioned -- so it was held at (Redacted) home in (Redacted) ,18

(Redacted) . Present were -- can you spell that?  Is that (Redacted)19

(Redacted) ?  Am I correct in the spelling?20

A.   Yes, your Honour.21

Q.   And the last name is (Redacted) -- is that (Redacted) or is it (Redacted) ?22

A. (Redacted) .23

Q.   Now, entry number 4, (Redacted) 2011, says, "Meeting in (Redacted) home ..." I24

imagine that's "... convened by (Redacted) . (Redacted)25
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(Redacted) Now, did you ever hear of that -- of a meeting convened1

by (Redacted) on that date?2

A.   No, your Honour, I never heard of any meeting.3

Q.   Last one is " (Redacted) 2011 - Meeting at (Redacted) ..." I think it's (Redacted) ...4

(Redacted) present are ..." can you help us with the names there?  The first name5

is -- is that (Redacted) ?6

A.   Yes, your Honour.7

Q.   Next name is (Redacted) , is that (Redacted) ; is that correct?8

A.   Yes, your Honour.9

Q.   Before I continue, who is this (Redacted) ?10

A.   I don't know, your Honour.11

Q.   Is the first time today that you hear that name?12

A.   Yes, your Honour.13

Q.   What about (Redacted) , do you know who that is?14

A.   No, your Honour.15

Q.   The next name is a person named (Redacted) ; is that correct?16

A.   Yes, your Honour.17

Q.   Who is this person, (Redacted) ?18

A.   I don't know, your Honour.19

Q.   Never heard of the name (Redacted) ; this is the first time you hear of it20

here in the courtroom?21

A.   Yes, your Honour.22

Q.   It says, " (Redacted)23

(Redacted) ."  Did you ever hear of this type of meeting happening on24

(Redacted) 2011?25
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A.   No, your Honour.1

MR GARCIA:  Your Honour, I see the time.2

PRESIDING JUDGE EBOE-OSUJI:  Right on the dot.  So we will stop it there for the3

day, but you said by now you would have had an idea or you would have an idea of4

how long you intend to stay with this witness in your examination-in-chief.  What is5

that assessment?6

MR GARCIA:  Well, your Honours, tomorrow morning I intend on making an7

application regarding this witness.  I'll not go into the details of that.  And I8

estimate that I should be finished by Friday with this witness in-chief.9

PRESIDING JUDGE EBOE-OSUJI:  What time on Friday?10

MR GARCIA:  In the last session, your Honour, but I'll strive to be as efficient as11

possible.12

PRESIDING JUDGE EBOE-OSUJI:  Do you have another statement on the merits that13

you would want to review with this witness apart from the ones you have already14

done?15

MR GARCIA:  Well, for the moment, not -- not exactly, your Honour.  I just intend16

to go briefly through some other matters regarding this particular -- the information17

in this notepad.  I will make the application, and if the application is granted, then18

obviously I'll have additional material that I'll intend to cross-examine the witness19

with, and this is what I surmise will take additional time.20

PRESIDING JUDGE EBOE-OSUJI:  All right.  Aim to finish your21

examination-in-chief tomorrow.22

MR GARCIA:  I will try, your Honour.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  We will adjourn.24

THE COURT USHER:  All rise.25
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