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1 International Criminal Court
2  Trial Chamber V(a) - Courtroom 1
3  Situation: Republic of Kenya
4 In the case of The Prosecutor v. William Samoei Ruto
5 and Joshua Arap Sang - ICC-01/09-01/11
6 Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia and
7 Judge Robert Fremr
8 Trial Hearing
9 Friday, 26 September 2014
10  (The hearing starts in open session at 9.36 a.m.)
11  THE COURT USHER: All rise.
12 The International Criminal Court is now in session.
13  Please be seated.
14  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
15 Court officer, the case, please.
16 THE COURT OFFICER: Good morning.
17  Situation in the Republic of Kenya, in the case of The Prosecutor versus William
18  Samoei Ruto and Joshua Arap Sang, case number ICC-01/09-01/11.
19 And for the record we are in open session.
20 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
21  Appearances.
22 MRSTEYNBERG: Good morning, your Honours. For the Prosecution
23  Anton Steynberg, Regina Weiss, Lara Renton, and case manager Jasmina Suljanovic.
24 MR NARANTSETSEG: Good morning, your Honours. The same. Thank you.

25 MR HOOPER: It's David Hooper and Karim Khan, Ms Jayaraj, Ms Lawrie and
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Ms Gérard Rodriguez. Thank you.

MS BUISMAN: Good morning. Our team remains the same this morning.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

We will go into private session.

(Private session at 9.37 a.m.) * Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

And Nairobi, you are with us?

THE COURT OFFICER (via video link): Yes, Mr President. We can hear you.
PRESIDING JUDGE EBOE-OSUJI: Thank you. We have a new witness.

THE COURT OFFICER (via video link): Yes, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  Thank you.

Witness, welcome. Can you please state your name for the record.

THE WITNESS: (Interpretation) My name is (Redacted).

PRESIDING JUDGE EBOE-OSUJI: Thank you. And I see Mr Mutai is back with us.
Mr Mutai, you have been assigned for the witness?

MR MUTALI (via video link): That is so, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  All right. Thank you.

Witness, welcome to our proceedings. You have appeared before us today because
you have been summonsed by the Prosecutor as a witness that the Office of the
Prosecutor feel that the Court needs to hear from.

In appearing before us, pursuant to your summons, you are assisting the Court in
doing its work and your assistance in that regard is important to us. Do you
understand?

THE WITNESS: (Interpretation) Yes, I have understood you.

26.09.2014 Page 2



ICC-01/09-01/11-T-145-Red-ENG WT 26-09-2014 3/97 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0516

PRESIDING JUDGE EBOE-OSU]JIL:  You will remain bound by the summons that has
been served on you, you will remain bound until you have been discharged by the
Court. Do you understand?

THE WITNESS: (Interpretation) Yes, I have understood you.

PRESIDING JUDGE EBOE-OSUJI:  Discharging you from your summons naturally
happens at the end of your testimony. Do you understand?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSUJI: I see that Mr Mutai has been assigned as counsel
to appear and assist you before you start your testimony and also in the course of
your testimony. That has already been done so I do not need to explain to you why
that has been done, only to say that it is in recognition of the possibility that your
testimony might raise concerns about self-incrimination on your part. It is for that
reason that the special lawyer, in this case Mr Mutai, has been assigned to assist you
before you start your testimony and also to be on hand during your testimony.

At some point -- at some point the Chamber will have a discussion on that matter,
with the lawyers, during which discussion Mr Mutai would also be present and
participating in that discussion.

Now, there are some meetings, at least two meetings that may be engaged before you
start your testimony. One of them I understand is already ongoing, that is the
meeting with the office -- a separate office of the Court we call the Victims and
Witnesses Unit. They are already meeting with you; is that correct?

THE WITNESS: (Interpretation) Yes, I took part in that meeting.

PRESIDING JUDGE EBOE-OSU]JI:  Yes. Itis important that you continue to meet
with the VWU at their request in order that they will -- in order that they will

familiarise you with the processes of the Court as it concerns witnesses and victims.
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They are the ones who will explain to you who is who in the Court and they will take
you through your statement. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

So your meetings with the VWU, or the preparation they will do, the preparatory
meetings they will have with you, are for your own protection. Do you understand
that?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSU]JI: It is also the VWU that will take care of your
comings and goings, coming to where you are to give your testimony and then taking
you away from that location and bringing you back again. That is the job of the
VWU and they will also be on hand to tell you when you will need to come to court
for your actual testimony because we will not be starting your actual testimony today.
Do you understand?

THE WITNESS: (Interpretation) Yes, I have understood you.

PRESIDING JUDGE EBOE-OSU]JIL: I must stress that the VWU is an independent,
neutral office. They're not interested in the story you are telling the Court really,
they are not. That is not their business. Their business is to take care of you while
you are appearing before the Court. Do you understand that?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSUJI:  So that is as far as what I need to tell you

about -- that is what I need to tell you about the processes of the VWU.
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Now, I'll turn my attention to another meeting that you may or may not have, that is a
meeting with the party that has called you in this case, in this matter, that will be the
Office of the Prosecutor. They may also be interested in meeting with you, but

I want to state from the beginning that the meeting with the Office of the Prosecutor
you do not have to have with them if you don't want to. Do you understand?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSU]JI:  The reason we allow parties who have called
witnesses, or lawyers who have called witnesses, to meet with those witnesses before
they start their testimony is to allow the lawyers and the witnesses to get together so
that the lawyers calling the witnesses may prepare the particular witness for his/her
testimony. And the reason -- one reason why this Chamber has considered it
important to allow those sorts of witness preparation meetings between the lawyer
calling the witness and the witness is that it may assist the witness to relieve the stress
of coming to court to testify if they know the sort of stories they are coming to tell and
how it should be told and what questions that may be asked of them.

We thought that it might help the witnesses alleviate some stress generally, but from
time to time the witness may decide that such a meeting may cause them more stress
than alleviating it. In this case, for instance, in the present situation where we
understand you no longer want to co-operate with the Prosecutor, it's up to you to
decide if meeting with the Prosecutor will help you relieve stress or whether such a
meeting will cause you more stress. It's entirely up to you. Do you understand
that?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSU]JI: 1 will leave it there for now.

Counsel, I'm about to tell the witness that -- well, I'll finish and then I'll come back to
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you lawyers.

So, Witness, you will have to -- after now we will excuse you from the court or from
where you are for today and the VWU will take over, take you back out and continue
their preparation if they need to continue preparing you. So shortly I will be
excusing you and then you be on the lookout for when the VWU wants you back to
come to court and really start your testimony. Possibly we expect that to start on
Monday, but we will -- stay tuned, as they say on radio, for the VWU to tell you that,
to bring you back.

In the meantime, I will stress again that you will remain bound by the summons that
was served on you until you have been discharged. Do you understand?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSUJI:  Counsel, anything else to add?

MR KHAN: No, Mr President. I'm grateful.

MR KIGEN-KATWA: None on our part.

MR STEYNBERG: Your Honours, yes, one or two matters. I note that your Honour
has not yet cautioned the witness, who has begun his familiarisation, not to discuss
his evidence outside the courtroom, including with his counsel, except for the
purposes obviously for self-incrimination.

I note Mr Mutai has been with us before. He should know the normal bounds of his
mandate so I won't go into that.

And then lastly just to place on record that I have been informed by the VWU that
they have already traversed the issue of witness preparation with the Prosecution and
the witness has declined. There will, however, I understand, be a courtesy meeting
where we will just introduce ourselves later this afternoon. Thank you,

your Honours.
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1  PRESIDING JUDGE EBOE-OSUJI:  Fair enough.
2  Yes, indeed, Witness, you will, from now on, since the VWU has started preparing
3  you for your testimony, you will refrain from discussing your story with anybody
4  else, including with Mr Mutai, but Mr Mutai is allowed to meet with you and advise
5 you on whether there is a -- on the matter of self-incrimination, so that he can do and
6 you can have a meeting with him, or he may give you legal advice in -- as regards that
7 aspect of your appearance, but the substantive story you are coming to tell the Court,
8 that you will refrain from discussing with anybody. Do you understand?
9 THE WITNESS: (Interpretation) Yes, I've understood you.
10 PRESIDING JUDGE EBOE-OSUJI: = Thank you.
11  Mr Mutai, for your own purposes you are not a stranger to the process, so you -- I
12 need not take you through the parameters of your mandate, you know what they are,
13 limited to Rule 74, and possibility of self-incrimination matters, that is why you have
14  been retained and in that regard specifically to advise the witness of the provisions of
15 Rule 74 as well as Articles 70 and 71 of the Rome Statute. You know that, of course.
16 MR MUTAI (via video link): I understand, Mr President.
17 PRESIDING JUDGE EBOE-OSUJIL:  All right.
18 We will leave it at that for now. The witness is excused.
19 And, Mr Mutai, thank you again for coming. You, too, are excused. Thanks.
20 Ms Toumaj, you may escort them from the location.
21 THE COURT OFFICER (via video link): Yes, Mr President.
22  PRESIDING JUDGE EBOE-OSUJI:  All right.
23 (The witness exits the video-link room)
24 PRESIDING JUDGE EBOE-OSUJI:  The reason why the entirety of this process with

25  the witness was conducted in private session was to try our best to minimise any risks
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(Redacted)

(Redacted)

(Redacted)

We will now go back to public session.

(Open session at 9.54 a.m.)

THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you. Normally, we should -- we

will -- why don't we rise and come back in 15 minutes.

(Pause in proceedings)

PRESIDING JUDGE EBOE-OSU]JI: We will rise and come back in 15 minutes and
then we will do any housekeeping matters at that time.

THE COURT USHER: All rise.

(Recess taken at 9.55 a.m.)

(Open session at 10.12 a.m.)

THE COURT USHER: All rise.

Please be seated.

THE COURT OFFICER: Mr President, we are in open session.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

There was one matter that Mr Khan was beginning to raise yesterday, but at that
stage we did not want to engage in that discussion then. We want to return to it
very briefly. We want to do that in less than 10 minutes, a quick view.

Mr Khan was beginning to talk about Rule 68.

Your point, the point you were making was that in light of the fact -- I'm speaking to
Mr Khan now for the record -- in light of the fact that the Prosecution had indicated a

few times that there may or that they will be making a Rule 68 application at some
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1  point, that clarity needs to come to view on when that will be done. Isn't that the
2 case?
3 MRKHAN: Indeed. And there was another basis for it, Mr President,
4 your Honours, is that if -- it seems that a lot of evidence is being led on the grounds
5 thatitis relevant to a pending Rule 68 application. If it is clear that that avenue is
6 not available to the Prosecution, it would obviate in large measure or at least in some
7 measure the need for the evidence that the Prosecution is seeking to elicit from the
8 witnesses. So clarity at an earlier stage, in my respectful submission, would help
9 advance proceedings.
10 PRESIDING JUDGE EBOE-OSU]JI:  Prosecutor, are you able to quickly react?
11 MR STEYNBERG: Briefly, your Honours. I take issue with the fact that large
12 amounts of evidence have been led which are solely relevant to Rule 68. To date,
13  with the three witnesses we've had to deal with, all of the evidence in relation to
14 Article 70 investigations or possible corruption has been relevant to credibility as well
15 astoapossible Rule 68. So I don't think that we are wasting any time that we
16  wouldn't have needed to use anyway.
17  Your Honours, in the Prosecution's submission, it would be far more preferable to
18 combine -- to assess at the conclusion of the evidence of the summonsed witnesses the
19  extent to which or the witnesses to which we would intend to make such an
20 application and to make a joint application, rather than to do it piecemeal and have
21  up to nine separate applications with Rule 68.
22 Apart from the judicial economy considerations, there are also considerations of the
23 large overlap between the cases or the evidence which the Prosecutor would rely in
24 respect of the various witnesses.

25 There is no secret the Prosecution will submit that there is a concerted attempt to
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interfere with witnesses and the witness of each -- the evidence relating to each
witness will be mutually reinforcing to the evidence relating to other witnesses. So
to divide them up and deal with the matter piecemeal would, in our submission, not
give a fair reflection of the evidence and would not be an efficient way to proceed.

So the Prosecution submits that as soon as these witnesses have been concluded, or if
the Court were to so order as soon as -- perhaps at the end of the next session, once
the majority have been concluded, if there's only one or two remaining, we submit
that at that stage it would be the opportune moment to submit such a filing.

MR KHAN: Mr President, perhaps I wasn't clear in what I was proposing. It is
quite correct that if for the sake of argument the amendment, Rule 68(2)(d), if for the
sake of argument that is applicable, of course the Prosecution would wish to make the
application once witnesses have been heard, and whether it is nine applications or
one consolidated application, that can be put forward and litigation take place and
the Bench rule upon it. What I'm saying is that a much more basic issue needs to be
addressed.

PRESIDING JUDGE EBOE-OSUJI:  The legality question.

MR KHAN: Indeed.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MR KHAN: Isit applicable atall? We say it's clearly not. I use the word -- the
Prosecutor was present during those ASP deliberations. It is clearly not retroactive.
We say it doesn't apply. Therefore, instead of expending Court time and litigation,
and in fact the Prosecution having to put forward nine different motions, let's simply
address so the Bench can determine is that rule open to the Prosecution or not. And,
your Honour, that doesn't require evidence to be heard. It's an issue of law. It can

be dealt with quite straightforwardly in my respectful submission.
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MS BUISMAN: Mr President, if I may, very briefly?

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MS BUISMAN: Just to add, because there is an unfairness the longer we wait, and I
think that isn't particularly the situation to our case, very often we are dealt with -- we
are facing a situation where we don't know if we should challenge evidence that
wasn't led by the Prosecution, which is in a statement, and we are asked to then bring
out incriminating evidence against our client and then -- and then try to undermine it.
There is a huge unfairness and if this is not necessary because these statements are not
going to be admitted, then we --

PRESIDING JUDGE EBOE-OSUJI: I don't believe -- who asked you to bring out
incriminating against your client and then undermine it?

MS BUISMAN: Mr President, sometimes there are paragraphs in statements that
haven't been led by the Prosecution, but if the statement comes in as a -- as a
statement of truth, if the contents of truth are going to be admitted, then there is
evidence and we don't know -- if we haven't challenged it, we don't know the
situation. Is that then evidence that can ultimately be held against Mr Sang? Then
we should have been in a position to challenge it. So we are --

PRESIDING JUDGE EBOE-OSUJI: What you meant was that the circumstances
impel you to feel that you have to highlight those items and then undermine it; is that
what you're saying?

MS BUISMAN: Because of this uncertainty --

PRESIDING JUDGE EBOE-OSU]JI:  No, no, but I just want you to --

MS BUISMAN: Indeed.

PRESIDING JUDGE EBOE-OSUJI:  Okay, good. So we're --

MS BUISMAN: Because of this uncertainty --
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PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MS BUISMAN: -- whether or not these statements will be admitted.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg, Mr Khan has raised the matter
that it is possible to split the litigation, deal with the general question of legality of
Rule 68 in the context of this case, and then after those matters have been determined,
it might be easier to see whether the substantive material there is one that is open to
you and that can be done. Is that not something that can be done?

MR STEYNBERG: Your Honours, it's certainly possible to do it. From the
Prosecution's -- from the Prosecution's perspective we would prefer not to argue the
issue in abstract, but rather against a concrete background. But this is certainly
something which is within the discretion of the Chamber to decide.

I should perhaps add that the basis upon which the Prosecution will rely is not strictly
limited to Rule 68. The Prosecution will submit that even without Rule 68 the
Chamber has a wide discretion to admit evidence which includes the evidence of
prior statements. So this is not a new event or a new peril that the Defence faces, but
rather a new procedure by which the Prosecution may admit those things.

So I thought I would flag that. So it's not as narrow as is Rule 68, retroactive or not.
We say that even prior to the enactment of Rule 68 it would have been possible to
admit these statements or the Chamber had a discretion to admit these statements.
PRESIDING JUDGE EBOE-OSUJI: But that's a different question, isn'tit? It's a
different question. The question now is whether Rule 68 is engaged or whether

you -- you indicated you may be doing that. If you make the choice that you do not
want to go the route of Rule 68, then perhaps the discussion we've had now may not
have happened. It becomes a question of whatever avenue you urge at the end of

the day for the Chamber to take, whether the parties are opposed it -- against you
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1 would oppose it -- those avenues.

2 MRSTEYNBERG: Your Honours, I submit it's not quite so simple. These are not

3 necessarily -- there's no bright line necessarily between these two procedures, and

4  indeed I anticipate that the Prosecution will argue in the alternative one or the other.

5  So they are -- they are inextricably linked.

6 And the reason why that's important is because even if we were to dismiss the issue

7 of the applicability or the retroactive application which we say is not actually

8 retroactive, but the application of Rule 68, even if that were to be dismissed, that

9 doesn't end the matter. We still have the position that the Prosecution will say, "Well,
10 in any event we are going to argue the admission of these statements under Rule 69."
11  So both issues will have to be argued in the negative or else we will be impelled to
12 continue along the same lines that we have been thus far. I'm not sure if I've made
13 that entirely clear.
14 MR KHAN: Mr President, in our respectful submission, it's important not to
15 conflate issues and, in fact, what my learned friend has stated today shows some of
16  the difficulties that the Defence labour under, but it seems to be evolving. Originally
17 it was 68 and now it's in any event you can do it, 69 has been mentioned for the first
18 time, and of course one is surprised about how one could conceive that is applicable,
19  but we simply say this is the paradigm example for an issue to be taken at the earliest
20 stage. It's very clear -- it is a bright line, there couldn't be a clearer bright line,
21  perhaps, whether or not that provision that the Prosecution has mentioned at least
22  three times in court on three separate occasions as the basis of questions, the basis of
23  evidence being elicited, we can just simply rule, we can simply put submissions
24  forward to the Bench to determine is it applicable? If it's not, your Honours, of

25  course the Prosecution, with the leave of the Court, can put forward other admissions

26.09.2014 Page 13



ICC-01/09-01/11-T-145-Red-ENG WT 26-09-2014 14/97 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0516

in their attempt to get statements that witnesses have spoken to before the Court, but,
your Honours, one does not prevent the other.

PRESIDING JUDGE EBOE-OSU]JI:  All right. Let's stop the discussions there. We
are not making any ruling right now. We will -- the Chamber will reflect on the
discussion and then we will get back to you and communicate our position to you.
MR STEYNBERG: Your Honours, I'm -- if the Chamber is so minded to make an
order like that, the Prosecution would simply request that -- that a question of law be
framed upon which both parties could -- could then make their submissions. And
my only request would be that the question of law not be limited to Rule 68, but
would rather be is the Prosecution -- or does the Chamber have the discretion to
admit prior statements of witnesses in circumstances where they have recanted or
been -- and/or been properly -- improperly interfered with? Something along those
lines. ButI plant that seed and leave your Honours to mull on that.

PRESIDING JUDGE EBOE-OSUJI: I will have to give Mr Khan and Ms Buisman the
right to speak to that.

MR KHAN: Mr President, in my submission, one is stepping towards -- from an
area of certainty and clear limited contours to uncertainty and a very general
proposition that may put the Chamber in difficulties. One is always slow to fetter
the discretion of chambers by way of an abstract question and it's a very broad
question, the one that was postulated by my learned friend. In my respectful
submission, it is a very simple that can be framed and it's really for the Prosecution to
put forward its arguments and be required to do so.

Whether or not the amendments to the last set of rules, Rule 68(2)(d), in particular, are
available to the Prosecution in the Ruto case, simple as that. Let them argue why

legally it's available. We will consider that and respond why we think it's not clearly
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permissible and the Bench will dispose of it. That way of course --

PRESIDING JUDGE EBOE-OSUJI:  And that will be without prejudice to --

MR KHAN: Exactly.

PRESIDING JUDGE EBOE-OSU]JI:  -- other --

MR KHAN: Future --

PRESIDING JUDGE EBOE-OSU]JI: -- To further avenues.

MR KHAN: Indeed. Indeed.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

Ms Buisman?

MS BUISMAN: Mr President, we hear for the first time that the Prosecutor is
looking for an alternative ground to Rule 68, but if there's going to be an alternative
ground alleged, I think we still would rather have that dealt with as soon as possible
also, so in the abstract, in that sense, we have a different position from the Ruto team
and would prefer to have that also dealt with before.

PRESIDING JUDGE EBOE-OSU]JI:  The alternative ground as well?

MS BUISMAN: If your Honours would -- would accept an alternative ground,
which obviously we say is not fair in the circumstances, particularly because it's new
and we've never heard it before, but we still prefer that to be dealt with as soon as
possible, rather -- in the abstract, rather than going towards the end, then at least we
know where we're standing on this -- on these statements.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. We will stop the discussion there.
As I said earlier, we will get back, communicate any -- any directions we may have in
that regard will be notified to the parties, either orally or in writing.

For now we will return to the testimony of the witness on the stand.

Nairobi, you can bring everyone back in.
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1 THE COURT OFFICER (via video link): Mr President, we can hear you now.
2  PRESIDING JUDGE EBOE-OSU]JI: = Thank you.
3  Witness, thank you. Welcome back. Mr Hooper will continue questioning you.
4  Mr Hooper, we are in public session.
5 MRHOOPER: Yes. I'm grateful.
6 And may I just make plain that for our part, we don't feel any sense or obligation to
7 touch any issues in these statements that have not been quite specifically -- very
8 specifically addressed by the Prosecution.
9 WITNESS: KEN-OTP-P-0516 (On former oath)
10  (The witness speaks Swahili)
11  (The witness gives evidence via video link)
12 QUESTIONED BY MR HOOPER: (Continuing)
13 Q. Good morning, Mr Witness.
14 A. Good morning.
15 PRESIDING JUDGE EBOE-OSU]JI: Mr Hooper, I want to connect that last remark to
16  something so it makes sense on the record. You were obviously speaking in reaction
17  to the exchange I had with Ms Buisman, who had said earlier that the view obligated
18 or impelled to canvass matters not dealt with. That's what you were speaking to.
19 MR HOOPER: Yes.
20 PRESIDING JUDGE EBOE-OSUJI:  Yes.
21 MR HOOPER: Yes, indeed.
22  PRESIDING JUDGE EBOE-OSUJI: Please proceed.
23 MSBUISMAN: Justone line to add: We're saying we are in this uncertainty, and
24 that's what I want to clarify, whether or not we should go there or not, and that's all,

25 because we don't know the extent to which these statements will be admitted.
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PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR STEYNBERG: Your Honours, from the Prosecution's side, we say that if my
learned friend feels that way, he does so at his peril. We've given fair notice of what
we intend to do with these documents.

PRESIDING JUDGE EBOE-OSUJI:  We will litigate the matter when the time comes.
The arguments would have to be made.

Mr Hooper, proceed, please.

MR HOOPER: Yes.

Q.  Mr Witness, first of all, do you have the PIS document in front of you? We
don't have it. And, secondly, can you also be provided with your statement that you
made in November 2012.

Ms Toumaj, I don't know if that's the position you're in. Do you have the PIS this
morning and do you have a paper copy of the statement?

THE COURT OFFICER (via video link): Mr Hooper, the PIS is beside the witness
and the witness statement KEN-OTP-0087-0031, redacted version number five, is
provided to the witness in paper copy.

MR HOOPER: Thank you very much.

And can we have a copy of the PIS?

MR STEYNBERG: Can Ijust confirm we're talking about the Prosecution PIS?

MR HOOPER: Yes. I'm not going to develop our own because it's --

MR STEYNBERG: Very well.

MR HOOPER: -- as we said earlier --

MR STEYNBERG: Your Honours --

MR HOOPER: -- it merely complicates --

MR STEYNBERG: Yes.
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1 MRHOOPER: --the situation.
2 MRSTEYNBERG: We have it here. We will hand them out this morning.
3 Your Honours, I do note that I've -- I don't believe we've given it a number yet either,
4 butI'll deal with that a bit later.
5  Mr Court Officer.
6 PRESIDING JUDGE EBOE-OSUJI: So, Mr Steynberg, the one you've just handed up
7 does not have the addition of location 5 and person number 13; is that the case?
8 MRSTEYNBERG: That's the case, your Honours. My omission that we should
9 have updated that last night.
10 PRESIDING JUDGE EBOE-OSUJI:  So, Witness -- can we go into private session now,
11  please.
12 (Private session at 10.32 a.m.) * Reclassified as Open session
13 THE COURT OFFICER: We are in private session, Mr President.
14  PRESIDING JUDGE EBOE-OSUJI:  All right. Witness, can you again look at what
15  you have, the PIS, see if location 5 is there. Do you have location 5, or do we have to
16  write it again in by hand?
17 THE WITNESS: (Interpretation) Yes, I can seeit. I'vejust written with my pen.
18 PRESIDING JUDGE EBOE-OSUJI:  All right. So you've written location 5 as
19 (Redacted) is that it?
20 THE WITNESS: (Interpretation) That is correct.
21  PRESIDING JUDGE EBOE-OSU]JI: Person number 13, that would be (Redacted). Is
22  that what you've written in? If not, can you write in person number 13, (Redacted)
23 THE WITNESS: (Interpretation) Yes, I've just written it.
24 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

25 We will go -- maybe this is a safe place to introduce this thing in and the Prosecutor
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will update it and replace the PIS with typewritten locations, location 5 and person 13.
MR STEYNBERG: Thank you, your Honours. In fact, that's been done already.

We will print it at the short break and provide the CMS with copies.

PRESIDING JUDGE EBOE-OSUJI:  All right. Let's admit it now as the Prosectuion,
the next Prosecution protected information sheet.

THE COURT OFFICER: Mr President, the protected information sheet submitted for
Witness P-0516 will be attributed reference KEN-PIS-0001-0085 and it is a confidential
document.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

Mr Hooper, I'm about to go back out to public session.

Yes, witness, we will go to public, back to public session now. Be careful to not
reveal identifying information and to use the PIS as much as possible if the
information is there. Do you understand?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSU]JI:  Public session.

(Open session at 10.36 a.m.)

THE COURT OFFICER: We are in open session, Mr President.

MR HOOPER:

Q. Now, Mr Witness, you have that statement in front of you, and we've heard
from you over the past several days.

A. (No interpretation)

Q. And we've heard from you over the past several days as to how you came to
write it and why you said the things in it. We understand what you say about the
untruthful things that it contains.

Now, my question is this: At the time that you made this statement, was it your
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1 intention to come to court before the Judges to repeat those lies?
2 A. My intention was to tell the truth.
3 Q. Allright. Soyou come to -- you make a statement and you tell lies in the
4 statement. Now, I'm asking you about the time when you wrote the statement back
5 in November of 2012. When you wrote that statement in 2012, was it your intention
6 toindeed be a witness or not?
7 A. Aslhavesaid, my intention was to have the benefits that had been promised to
8 me. Butldid not know that I was going to come here to be a witness.
9 Q. Toyourknowledge, did the Prosecution or its investigators ever make any
10  inquiries into your background?
11 A. Please, kindly explain to me, are you talking about an investigation when I was
12 atlocation 4 or at my current place of residence?
13 Q. To your knowledge, did the Prosecution investigators ever, for example, come
14 to Turbo or to where you claimed to live to check up on your story? Do you know if
15  they ever did that?
16 A. Idonotknow. Ididnotseethem and they did not tell me. They wrote their
17  report. We had a phone conversation, but I did not see them again after that.
18 Q. If anyone had, for example, gone to location 1 - you see location 1 on the PIS
19 form, we're not going to mention it by name - if anyone had gone to location 1 to look
20 foryou --
21 A. (No interpretation).
22 Q. --allright, if anyone had gone to location 1 to look for you, would they have
23  found you there?
24 A. No.

25 Q. Now, I'd like to ask you a little about your personal circumstances, and for that
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reason we should go into private session so that you're more free to discuss it with us.
MR HOOPER: So can we go into private session, please, your Honour?
PRESIDING JUDGE EBOE-OSU]JI:  For how long, Mr Hooper?

MR HOOPER: Quite some time.

PRESIDING JUDGE EBOE-OSU]JI:  Private session.

MR HOOPER: Certainly past the adjournment, I think.

(Private session at 10.42 a.m.) * Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MR HOOPER:

Q. (Redacted)

(Redacted)

(Redacted)

A. (Redacted)

(Redacted)

Q. (Redacted)

A. (Redacted)

(Redacted)

THE INTERPRETER: The Kiswahili interpreter corrects: (Redacted).

MR HOOPER:

Q. (Redacted)

A. (Redacted)

(Redacted)

Q. Now, back in November 2012, when you made this statement, what were your
personal circumstances, your financial circumstances? Were you in work in

November 2012?
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A. Tdidnothaveajob. (Redacted)

Q.  You mentioned that at the time or up to the time of the post-election violence
(Redacted)

A. (Redacted)

(Redacted)

(Redacted)

Q. Ican understand that your circumstances were difficult, but can you just help us
approximately about the time you made your statement to the Prosecution, did you
have any income at all? And if you did, approximately how much a month, if
anything, were you getting?

A. Idonotremember very well. Idid nothave ajob, so as -- so I cannot estimate
the money I had. (Redacted)

(Redacted) SoI cannot tell you how much incomeIhad. Sometimes you would have
money, sometimes you wouldn't have money, so it was not a permanent job.

Q. Allright. Now, I want to ask you about (Redacted), organisation number 2, and
I'd like to show you a document relating to (Redacted). Now, first of all, is it correct or
not that you were (Redacted)?

A.  Yes.

Q. Was that a paid position?

A. No.

MR HOOPER: Can I please ask that the witness have -- I assume we -- no, we don't
have the print-out of documents. It will be on the screen in front of you, and it's
KEN-D09-0036-0106, at tab 1 of the Defence document bundle and it's a private
document.

THE COURT OFFICER (via video link): Document KEN-D09-0036-0106 is presented

26.09.2014 Page 22



ICC-01/09-01/11-T-145-Red-ENG WT 26-09-2014 23/97 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0516

to the witness.

MR HOOPER:

Q. And in presenting that document to you, I hope you're looking at a document
with (Redacted)

(Redacted)

(Redacted)

(Redacted) And if we look at the very bottom we can see to the question, "When
were the elections of the office bearer held?" we can see it's (Redacted) So this is a
document emanating from that time, I understand.

And we can see that it's -- at number 1, we have -- it's a bit crossed out, but we can see
(Redacted) Do you see that, Mr Witness?

A. Yes, I can see it.

Q. We can see it too, so I'm not going to keep reverting to you. We can read it for
ourselves. An approximate number of people it will serve is (Redacted)
(Redacted)

(Redacted) And then, "What are the objectives ...?" and we've got, (Redacted)
(Redacted)

And if you go over to the next page -- and I'm going to go through the pages in
sequence and I hope that avoids reverting to numbers. If you want the number,

I can give it.

(Redacted)

(Redacted) And

so it goes on.

And then if we move on to the accompanying minutes, which are at 0036-0108, I

needn't occupy you with that, it's an accompanying document, (Redacted)
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1 (Redacted)
2  And over the next page and the next page is the minutes of the meeting.
3  And then we have at -- back into typed formatting at 0036-0111, I see you're looking at
4  that.
5 And if we go over to the next page under (Redacted)
6 (Redacted) And under the objectives
7  we can read those, (Redacted)
8 (Redacted)
9  And then we have a sequence of pages typed concerning the constitution.
10  And then, again, an accompanying document which starts at 0036-0115, which is an
11 (Redacted) and you have that in front of you.
12 Thank you, Registry.
13  The name of the group (Redacted)
14 with its certificate number.
15 And if we go over the page to 0116, we can see that the (Redacted)
16  requested is (Redacted) I think.
17  Now, [ understand, Mr Witness, that you came into this organisation at a later date.
18 (Redacted)?
19 A. Regarding this organisation, (Redacted)
20 Later on, (Redacted) -- the group went out
21 of existence. The group stopped functioning. (Redacted)
22  (Redacted)
23 Q. Thankyou. And, indeed, I don't go back to the document, but for
24 completeness, (Redacted)

25 (Redacted)
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Now, would you agree that (Redacted) was a very modest concern with little funding; is
that right?

A. At the beginning there was no money. (Redacted)

(Redacted)

(Redacted)

(Redacted)

Q. Canyou remember when you left (Redacted)?

A. Idonotremember. (No interpretation)

Q.  You also mentioned to us that -- you also mentioned to us that you were -- is
there a problem?

PRESIDING JUDGE EBOE-OSU]JI:  Your microphone may not be working. Is mine
working?

MR HOOPER: Five, four, three, two, one.

PRESIDING JUDGE EBOE-OSUJI:  Yes.

MR HOOPER: Sorry. Maybe I wasn't close enough to it. Thank you.

Q.  Sorry, Mr Witness, we're having a very slight microphone difficulty here.

You also mentioned (Redacted) At paragraph 23 in your statement you refer to working
there (Redacted) and in your evidence you said you were working

there after 2007. Can you just clarify for us, please, when -- when were you working
for (Redacted) in relation to the post-election violence, for example? From

January 2007 -- you've got post-election violence. When were you working for (Redacted)
and was it a paid position?

A.  Yes, thatis correct, but I received very little money.

Q. Did you ever live (Redacted) and if so when? (Redacted) I should say.

A. Twentto (Redacted)
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(Redacted)

Q. And very briefly, I mean, what -- what were you doing there?

A. (Redacted)

(Redacted)

(Redacted)

Q. Yes, I understand.

I see the time and with his Honour's leave we will come back to you at 11.30. Thank
you very much, Mr Witness.

PRESIDING JUDGE EBOE-OSUJI:  Witness, we will take our morning break now
and we will come back in 30 minutes.

The Court will rise.

THE COURT USHER: All rise.

(Recess taken at 11.02 a.m.)

(Upon resuming private session at 11.34 a.m.) * Reclassified as Open session
THE COURT USHER: All rise.

Please be seated.

THE COURT OFFICER: We are in private session, Mr President.
PRESIDING JUDGE EBOE-OSUJI:  Thank you.

Mr Hooper, we are in private session. Do we continue?

MR HOOPER: No, we can go to public.

PRESIDING JUDGE EBOE-OSU]JI:  Public session.

(Open session at 11.35 a.m.)

THE COURT OFFICER: We are in open session, Mr President.

MR HOOPER:

Q.  Mr Witness, before the break you were telling us of your personal circumstances
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in 2012, just prior to the time when you made your statement, and that you were in
tinancial difficulties without work and with a family, of course, to support.

And you've told us how number 1 approached you and took you to meet number 3
for your discussion. And you told us also of your expectations, your hopes of
advantages that would come to you by way of you making an acceptable statement to
the Prosecution. And you've told us that those advantages included income and
education for your children, relocation to another country and the opportunity for
you to start again and support your family.

Now, my question is this: From the time that you met the Prosecution, what
advantages, if any, did you receive? What did they do for you? And remember we
are in public session. And if you want to go into private, you can ask, but just don't
mention like where you went or anything like that. So, for example, were you
relocated? Don't tell us where. Were you relocated?

A.  After the meeting at the hotel, after we met at that hotel, I was called up to go to
location number 4 for purposes of relocation.

MR STEYNBERG: Sorry, your Honours, I didn't want to interrupt my learned
friend's question, but just a comment on line 10 of this page. My learned friend says
that the witness said he was in financial difficulties without work and with a family to
support.

I don't believe the witness said that. (Redacted)

(Redacted) So thatis, of course, an inference my learned friend makes. It didn't
come from the witness.

MR HOOPER: All right.

Q. Mr Witness, just to ask you this so you can clarify: At the time that you went

to see the Prosecution, were you in financial difficulties or not?
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A. Yes, Idid. When I left the country to the location I've just mentioned, I did not
have any money. And when I went back I -- I took ill.

Q. Yes. Well, I thought that was clear. Thank you for further clarifying the
situation.

Now, my question to revert to it was this: So you go to the Prosecution, you provide
the kind of statement you hope they'd like, and you did that in the hope of getting
some advantages, and you've told us about what your hopes were that those
advantages would be.

So can we just -- can I ask you this: What did you get out of it? Did you get your
children's education at any time paid for? Did you get any income yourself? Did
you get financial support or rental support? Did you get relocation for you or your
tamily? Just very briefly, and we're in public session, public session, just very briefly
can you just outline what advantages you got?

A. Ireceived some money when I went to location number 4. Subsequently, I was
given some money for the school fees of my children. But thereafter I did some
personal introspection, I checked my own conscience and I came to the decision that

I wanted to withdraw from this case.

Q. And can you remember when that -- when you decided to withdraw because of
your conscience? When was that? Can you remember? We're now obviously
September 2014. You made your statement just two years ago, just under two years
ago. How long were you, as it were, working with the Prosecution -- or with the
Prosecution? Can you remember?

PRESIDING JUDGE EBOE-OSU]JI: One second, Witness.

Mr Hooper, which one is it? Your first question was when it was that his conscience

got the better of him, according to him. Is it the same question as how long he
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worked with the Prosecution?

MR HOOPER: Yes. Let's -- thank you, your Honour. Let me be very specific,
more specific.

Q. When did you withdraw from the case? Can you remember?

A. Idecided to discontinue co-operation because after I was relocated, my children
began to encounter some problems and I was no longer being given any money, so I
decided to discontinue because I did not get what I had expected. That is the reason
for which I decided to withdraw. And although I continued to maintain contact
with those people, they sent me very little money.

Q. TI'vebeen provided a document relating to -- well, let me ask you a further
question.

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, when he said "those people," let's
verify whom he meant by "those people," because there have been a number of people
that he may have met, so we are clear on the record there. He said he continued to
maintain contact with, quote-unquote, "those people."

MR HOOPER:

Q. Allright. You heard his Honour's question. When you say you continued to
make contact with, quote, "those people,” unquote, who are you referring to?

A.  I'mreferring to the Office of the Prosecutor. I don't know the specific section
or unit of that office, but it is the section which is in charge of relocating people like
myself.

Q. Allright. Now, I have a document that purports to show expenditure by the
Prosecution on you and it shows a total of $2,647. That doesn't mean it was money
pressed into your hand, of course, but just the money or the cost of your position with

them. Now, how much money did you get? For example, did they pay you
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monthly or what? When they were paying you and before they stopped paying you,
how much were you getting? Can you remember?

A.  Yes, Ireceived some money, but I did not add up the amounts to be able to give
you a total amount that I received from them. In any event, they gave me money to
meet my needs, all my needs --

Q. Andhow --

A.  --infact, for my daily expenditures or livelihood.

THE INTERPRETER: Correction from the Swahili interpreter.

MR HOOPER:

Q. Andis it right or not that you were relocated together with all your family, your
wife and the number of children that we know?

PRESIDING JUDGE EBOE-OSUJI:  You can answer "Yes" or "No" to that question,
but do not tell us where you were relocated to.

THE WITNESS: (Interpretation) Mr President, there are a number of things that I
cannot speak about openly, so I would like us to go into private session so that I can
express myself fully.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. We will go into private session for
you to answer that question.

(Private session at 11.48 a.m.) * Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, maybe you can give him the
question again.

MR HOOPER:

Q. Yes. Justyou've told us that you were given money. Were you relocated as

well, together with your family?
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A. Iwasnotrelocated with my family. When I asked them they said no, and
(Redacted)

(Redacted)

(Redacted)

And, by the way, my family (Redacted) did not receive

any money either, so I felt that this had put me in a very difficult situation and I,
therefore, decided to (Redacted) I remained there.

Q. I'mlooking at a document, you don't have this, Mr Witness, I just want you to
help clarify the position. It's at our tab 5 and it's the second page of that, item 26,
dealing with the witness -- dealing with you, Mr Witness.

And it says in terms of -- it says, (Redacted)

(Redacted)

I'm just looking at that and it would look as if there was some, I don't know whether
you would call it (Redacted)

(Redacted) Were you helped in any way by VWU or the

Prosecution to (Redacted)

(Redacted)

A. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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1 (Redacted) because these were times of misery and the promise I was given wasn't kept,
2 and for that reason I decided (Redacted)

3  (Redacted)

4  (Redacted)

5 (Redacted)

6 (Redacted)

7 Q. (Redacted)

8 A. (Redacted)
9 Q. Good. Obviously --
10 A. Yousee--
11 Q. TI'msorry. I'm speakingoveryou. Please continue.

12 A. What I was saying is that (Redacted)

13 (Redacted)

14 Q. Allright. Soyou were disappointed in not having your expectations fulfilled.
15 May I ask you this: Where had you expected you would be relocated to? Where
16  had you hoped that you would be relocated to?

17  PRESIDING JUDGE EBOE-OSUJI:  One second. Mr Hooper, you may ask that

18 question after the caution to the witness. We're not interested in actually finding out
19 where he was actually relocated to. We want to make that clear in the question so
20 that we don't run into difficulties with that, one.

21  And, secondly, if you could also find out from him, again mindful of that caution in
22  (Redacted)

23  (Redacted)

24  (Redacted)

25 (Redacted). So let’s be clear that that isn’t what he was talking about. I'm sure
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you'll figure out how to navigate that inquiry.

MR HOOPER: Allright. Certainly.

Q. Now, let me -- Mr Witness, let's just make some of those things clear. First
question is this, (Redacted)

(Redacted)?

A. (Redacted)

(Redacted)

MR HOOPER: I don't know whether your Honour wants me to ask him whether
that was (Redacted)

PRESIDING JUDGE EBOE-OSUJI:  Well, he already brought in (Redacted)

MR HOOPER: All right.

PRESIDING JUDGE EBOE-OSU]JI:  So --

MR HOOPER: We're in private.

Q. Letme ask you this, Mr Witness: (Redacted)

(Redacted)

clearly would have had nothing to do with any issues relating to this case because
you hadn't then seen the -- the Prosecution.

I think that's as far as I can appropriately take it. Very well.

All right, Mr Witness, thank you for your help in respect of that.

I had one question and it was -- it was this: When you met the Prosecution, before
(Redacted) where in your -- where had you hoped you'd be -- you

and your family would be relocated? I say "hope," what was your hope and
expectation as to where you and your family would be relocated?

A. Thad hoped to be relocated to one of the countries which had signed an

agreement with The Hague. Idon't know how I could be more specific in answering
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your question.

Q. Was this within Africa or outside Africa?

A. No. Overseas. Notin Africa.

Q. Allright. Allright. Well, again, thank you for that.

Now, I think we can go back into open -- open session, and I'm going to ask you
about the (Redacted) which, as you can see, and I

remind you, is on the form, and we refer to it as "organisation number 1".  So if we
can do that.

And also I want to ask you about -- again, looking at that form so you have it in your
mind, I want to ask you about (Redacted) who is number 1; (Redacted) who is
number 3; and (Redacted) who is number 2.  So those are the people we will be
talking about in public and we hope to avoid slips of the tongue and mentioning them
by name.

So if we can go into public session, please.

PRESIDING JUDGE EBOE-OSU]JI:  We go to public session.

(Open session at 12.01 p.m.)

THE COURT OFFICER: We are in open session, Mr President.

MR HOOPER:

Q. And in private session we discussed a number of things, and one of the things
you told us was that it had been your hope that you would be relocated outside
Africa together with your family; is that right?

A.  That's right.

Q. Thank you very much.

Now, I want to deal, if I may, with organisation number 1. My understanding is that

you were never part of that organisation. Is that correct or not?
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A.  That's right.

Q.  But that as part of your preparation before seeing the OTP investigators, 1 and 3
told you to use that organisation's name and to say you were part of it (Redacted) is
that right or not?

A.  Could you please ask your question again. Ihaven't understood.

Q. Certainly. My question was this: Is it correct or not that before you met the
investigators to give your statement, numbers 1 and 3 had asked you or told you to
use the name of number 1 organisation and to say that you had, in fact, been (Redacted)
(Redacted) for that organisation? Is that right or not?

A.  Thatis correct.

Q. And so, indeed, we find when we come to your statement -- and if you've got it
there, can you please turn to it, and to paragraph 20 and 21 and 22, which deals with
that organisation. So let's start with number 20. And I hope you've been able to
read this. You've been asked already about the first sentence, and you told us that
you didn't, (Redacted)

And we can see there that it reads --

PRESIDING JUDGE EBOE-OSUJI:  Now, Mister --

MR HOOPER: I'm not going to read it obviously.

PRESIDING JUDGE EBOE-OSU]JI:  Witness, while you answer this question, be
minded that we are in public session -- be reminded.

MR HOOPER:

Q. And Il read it, but obviously I'm going to miss bits out, Mr Witness, because
we're in public session.

"I had met with some people from this NGO earlier on at a seminar and they had

invited me to join them. I stopped working for" - another organisation - "but I still
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had contact with them as a member of" - organisation 1. "At" - organisation

1-"T was a monitor. (Redacted)

attending meetings that were taking place close to where I was, in Turbo division,
and informing other monitors if (Redacted)"

Now, that's what you say. Is any of that true?

A. No, those words are not correct. However, some of what I said is true, but
other parts are false.

Q. Allright. Well, we've heard that -- you say that in terms of the statement as a
whole, but in terms of this paragraph and in particular the bit that I've just read out, is
that -- any of that true or not? Were you ever (Redacted) or were you attending
meetings taking close (Redacted)

(Redacted)

MR STEYNBERG: Your Honours, perhaps private session for a moment, please.
PRESIDING JUDGE EBOE-OSU]JI: Private session.

(Private session at 12.07 p.m.) * Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MR STEYNBERG: Sorry, your Honours, I don't think that the reference to him being
(Redacted) is something which should go out in public. We can't keep up with the
redactions.

MR HOOPER: Well, he could be (Redacted) for anything. I mean, as long as the
organisation isn't spoken about and it --

PRESIDING JUDGE EBOE-OSUJI: I think we should -- yes, let's safely -- let's play it
safe there, Mr Hooper. Let's redact the references to (Redacted)

MR HOOPER: All right.

PRESIDING JUDGE EBOE-OSUJI: Why don't we take that so that, in private session,
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clear it up and move on. Then you can refer to (Redacted) in private session.

MR HOOPER: Perhaps we can just stay in private. It might be frankly quicker and
easier certainly. So if we can go into private session, please?

PRESIDING JUDGE EBOE-OSUJI:  We are.

MR HOOPER: We are in private? All right.

Q. Mr Witness, we're in private session. You see, I've tripped over the difficulty,
it is easily done. So we're going to stay in private session while we talk about this.
So the bit I've just read out, you've told us you weren't working for (Redacted) What
about the sentence "There were a lot of meetings about the election;" is that true or not
true?

A. No, that's not true.

Q. And then you say here, "I was attending meetings and (Redacted)

if I heard about meetings elsewhere." Is that true?

A. No, that information is not true since the -- since organisation number 1 -- I will
say I would go there only when I met with person number 3. I didn't know what the
mandate of that organisation was and I didn't know what they were doing. 1 was
told that it was (Redacted) I was told that the reports of number 3 had to (Redacted)
(Redacted) That person's account had to bear out (Redacted) and up until

now I have not understood the objective of that.

Q. Allright. Thank you for that.

And then the last bit, I think we know what your answer will be, but just for
completeness, I'll read it and then ask whether its content is true or not.

"(Redacted)

(Redacted)

(Redacted)
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(Redacted)

Is any of that, in fact, true?

A. No, it's not true.

Q. Thank you. Now we come to paragraph 21. Let me read it and then ask you
some questions about it.

"After the violence in 2007-2008, (Redacted)

(Redacted)

(Redacted) At

some point, (Redacted) and there I met with another person

from the (Redacted) called (Redacted)

Now, dealing with the first -- the first sentence, after the violence in 2007-08, I was
(Redacted)." Is that true or not?

A. It'sfalse.

Q. And you go on, "(Redacted)

(Redacted)"

Were you ever involved with (Redacted) working with -- working in that way,
working like that after the post-election violence? Is it true or not?

A.  The truthis this: During the conflict, I wasn't at number 1 as is written here,
but rather at number 2. As an (Redacted)

(Redacted). ButlI

(Redacted) organisation number 2 because organisation number 1 was far

away from where I was. I met just those people. But the other people who worked
there, I didn't meet them.

Q. And now the last sentence, and this deals with, of course, person number 2.

We are in private session so we can talk his name, (Redacted) And it reads,
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quote: (Redacted)

(Redacted) unquote.

A.  Yes, that'sright. ButI would go to (Redacted)

(Redacted) had meetings (Redacted) and on behalf of

(Redacted) I would go there. Number 3 worked with number 1 and he was at that
meeting as the representative of (Redacted) At that point number 1 said to me that
number 2 and number 3 were in the same organisation, and then I met (Redacted)
and I spoke with him. Our discussion was about the organisation.

Q. Very well. Now, you'll see that paragraph 21 you say "After the violence in
2007-2008 ..." and then you're saying "At some point ... (Redacted) ..."

Can you remember when it was you met (Redacted)?

A. Inolongerrecall. Inolonger remember what year it was. Ino longer recall.
Q.  And subsequently, you meet him in (Redacted) --

A.  After the meeting, which lasted three days, each person went back home. Sol
no longer had an opportunity to -- I no longer had an opportunity to meet (Redacted)
Q. Allright. Did you ever meet him again at all?

A.  No, we no longer -- we did not meet one another again.

Q. Allright, thank you.

Can I take you to paragraph 22. Again, I'll read it through and then ask you some
questions about it. And we are in private session still.

Paragraph 22, quote: (Redacted) After that, for some

reason, (Redacted) was not reachable anymore, he was not there anymore. [ was notin
contact with the (Redacted) for three or four months and then (Redacted) called me and
asked me where I was and from then on, I communicated with him. I stopped

working for the (Redacted)"
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Now, is any of that paragraph 22 correct or not?

A. No.

Q. (Redacted)

A. Idon'tknow. We haven't had any opportunity to speak with him and he did
not ask me to testify and we haven't had any opportunities to meet each other again.
Q. Allright. Again, we are in private session. I'm going to ask you do you know
someone called (Redacted)? And if my pronunciation is a problem,

I can spell it for you. Let me spell the last name. It is (Redacted) and then
(Redacted) Do you know him?

A.  Yes, I know that person, but I met him a long, long time ago.

Q. Thank you.

A. Iknew him.

THE INTERPRETER: Overlapping. The witness went on to say:

THE WITNESS: (Interpretation) Iknew him. (Redacted)

MR HOOPER:

Q. Thank you. Now, when youmet 1 --1 and 3, you understood they were both
(Redacted) is that correct or not?

A. Person number 1 I learned later that (Redacted) We

were with that person in the same group.

Q.  Which (Redacted) is that? Do you know?

A. Tdon'treally know. Icouldn't give you any details, but I know that that
(Redacted) and I couldn't tell you how the person

was (Redacted)

(Redacted)

That was after 2012 when we met her.
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Q. Do you -- do you know whether number 1, the person, was getting any benefits
or advantages through the program?

MR HOOPER: Is the microphone --

PRESIDING JUDGE EBOE-OSUJI: It looks like you are, but --

MR HOOPER: Let me -- maybe if I change --

PRESIDING JUDGE EBOE-OSUJI:  Yes. You're --

MR HOOPER: -- connection (microphone not activated).

PRESIDING JUDGE EBOE-OSU]JI: It is all right. Well, if --

MR HOOPER: Here we go.

MR STEYNBERG: Sorry, your Honours, I think the problem was that he
(microphone not activated).

THE INTERPRETER: Message from the interpreters: It was the interpreter who
neglected to turn off his microphone. Very sorry.

MR HOOPER: Fine. Right. Don't worry, we're all guilty of that, if it is guilt.

Q. Letme ask the question again: Do you know whether number 1, as a result of
being part of (Redacted), whether she was getting any

benefits or advantages from it? Do you know?

A.  Yes, I know.

Q. And was she or not?

A.  Yes, she was getting benefits.

Q. Allright. Thank you.

Now, (Redacted)

He was the person who put you in touch with the Prosecution. As far as you know,
is that right, is that correct?

A. Icansay that that is true.
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1 Q. Allright. Now, in fact, we were given an email yesterday, you don't have it,
2 butI'll ask for it to be put up on the screen in front of you so you can see what I'm
3 talking about and there's not confusion as there easily can be when you don't have the
4  document.
5 Itis KEN-OTP-0141-0026, which is now 5A in your Honours' bundles, in our bundles,
6 the Defence bundle, that is.
7 And that's coming on the screen, I hope, down there.
8 THE COURT OFFICER (via video link): Mr Hooper, I do have the document. You
9  wish me to show it to the witness?
10 MR HOOPER: Yes, please.
11 THE COURT OFFICER (via video link): Document KEN-OTP-0141-0026 is
12 presented to the witness.
13 MR HOOPER:
14 Q. Allright. Now, this is not your document, it's an email message from -- from
15 (Redacted) -- I'm sorry, let me start again. I'm confusing
16  myself.
17  This is in fact an investigation report by the investigators. It relates to an email
18 message from (Redacted)
19 (Redacted)
20 (Redacted) Date and time: (Redacted)
21  So this is obviously before you give your statement on the 20th and (Redacted)
22  And we have (Redacted) -- well, we have the name of the investigator there.
23  And we read it and we can see that he, on (Redacted), found the following message
24 from (Redacted) dated the day before, (Redacted) and he says that he's still -- this

25 is--he's"... (Redacted)
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(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

(Redacted) unquote.

(Private Session)

ICC-01/09-01/11

Now, there's -- there's the email that he introduces you by, and I want to ask you

about what he says about you. So we go back to the -- towards the top of that page,

halfway down that page, rather, it starts:

(Redacted)

26.09.2014
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Just -- I come back to that, did you ever, ever work for (Redacted) or at all?

A. No. When I met number 1 we went to meet number 3, and it is then that we
wrote this report. That is when they told me all these things. Number 3 pointed
out to me how important it was for this email to be written, and that is how I was
introduced into the programme.

Q. Fine, okay. Now, what it says here is that you'd (Redacted)

(Redacted) Now, just stopping there. You've told us you

were in (Redacted)

(Redacted)

A. Idid not go there (Redacted) I had a problem with money at home. I did not
have enough money to pay the school fees of my children. (Redacted)

(Redacted) I went to look for money for fees for the children. I

did not know about this programme.

It is when I came back that I met person number 1 and person number 3. When I
came back I had taken ill for about a month and then thereafter -- shortly thereafter I
met those two people.

I didn't go there to (Redacted). There was no reason for me to (Redacted).

Q. Tunderstand. And Iunderstand from what you say that everything you did
you did for your wife and family; is that correct or not?

A.  Yes, because we had a problem. Our problem was money. The children
could not attend school because of money and several other problems. Life had
become difficult.

Q. Allright. So you -- obviously you've met (Redacted) and you know (Redacted)
and you know (Redacted) and, indeed, you've described her as your special friend or

close friend in a -- we saw that yesterday.
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Now, what was the position -- how far do you live from (Redacted)? How

far do you live from her -- or, I say, at the time when you came back from (Redacted) and
prior to your leaving?

A. I'msorry, please.

Q. Do you know where (Redacted) lived?

A. The name you have just mentioned, that is the person with whom I am -- (Redacted) is
the same name that you have mentioned, (Redacted)

(Redacted)

Q. Allright. Thank you. Do you know someone called (Redacted)

(Redacted)

A. Ifyou are referring to (Redacted) yes, I know him.

Q. Now, during the post-election violence -- well, we can go into public.
PRESIDING JUDGE EBOE-OSU]JI:  Public session.

(Open session at 12.39 p.m.)

THE COURT OFFICER: We are in open session, Mr President.

MR HOOPER: CanIjust say the document I referred to, for the record, discussed
yesterday and admitted, was KEN-OTP-0141-0026.

Q. Mr Witness, we've heard and understood what you say you were doing during
the time of violence in and around Turbo. Can you nevertheless confirm that there
was no Kikuyu person killed in Turbo during the post-election violence; is that
correct?

A. Idid not hear any mention of that. I did not see any such occurrence. So to
the best of my knowledge the answer is no.

Q. To your knowledge, in or around Turbo, did you ever see, witness or hear of

Kalenjin youths, warriors being armed with guns or having guns?
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[ —

A. Idid not see anything of that nature with my own eyes because at that time
2 Iwasinasecure location. Ihad not left thatlocation and at that time I did not have
3 that information.
4 Q. Imsorry, we had an overlap there, so we'll come back to your answer,
5 Mr Witness.
6 Ithink Mr Katwa just wanted to --
7 PRESIDING JUDGE EBOE-OSUJI: Mr Katwa Kigen, you were saying something?
8 MRKIGEN-KATWA: Mr President, the question that my colleague had asked was
9  whether guns were used. And the question that was put to the witness was whether
10  weapons -- because the word that the translator used is "silaha," which means
11  weapons, as opposed to "bunduki,” which means guns. And probably if that could
12 be clarified to the witness, the answer would be more responsive.
13 MR HOOPER: Allright. Thank you, Mr Katwa.
14 Q. Sorry, there was an interpretation difficulty, apparently. So let me ask the
15 question again in a clear, more specific way. During the period of the post-election
16  violence, did -- let me start my question again: Did you ever hear that Kalenjin
17  warriors were armed with guns such as AK-47s or any other sort of gun?
18 A. No, Inever heard any such thing. Idid not hear that. You see, I was at the
19  secure location which I already mentioned. I did not hear mention of it.
20 Q. You told us you occasionally listened to the radio, both before, during, after this
21  period of violence. My question is this: Did you ever hear Mr Ruto say anything
22  bad on the radio?
23 A. The only thing I heard Mr Ruto say was in relation to the ongoing campaign.
24 He spoke on the radio asking people to vote for him. I didn't hear him say anything

25 else.
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Q. Thank you. Now, coming back to your statement, I'm just going to go through
a few parts of it and that will be -- let me -- let me take you to the very end of your
statement. You've got it in front of you. And I'm looking at, I want to refer you to
paragraph 129.

THE COURT OFFICER (via video link): Paragraph 129 is shown to the witness.

MR HOOPER: Thank you, Ms Touma,j.

Q. Now, I'm going to read it and then ask you a question about it.

Quote, paragraph 129: "During my interview, I was consulting on occasion with my
notebook and some sheets which contain handwritten notes I had taken in the past.

I do not agree to provide a copy of this notebook to the investigators as it also
contains private information" that "I am not willing to disclose," unquote.

Now, we have, of course, seen notes that were taken or made during the interview
when we've -- I'm not asking you about those. Those are by way of reference so that
we're clear, let me show you what I'm not asking you about, okay? I'm not asking
you about the documents that appear in your Honours' tab 6, which is a Prosecution
bundle, which begins KEN-OTP-0087-0058, and if we can just have that, that's annex 5.
If we can just flash that up for you, Mr Witness, so you're not too confused about
what we are looking at.

MR HOOPER: So if we can have KEN-OTP-0087-0058, annex 5, put up on the
witness's screen.

THE COURT OFFICER (via video link): The document is presented to the witness.
MR HOOPER: Thank you very much. It hasn't come up for us yet. I've only got
the state -- I've only got his -- here we go. There you go.

Q.  Soyou remember, Mr Witness, it's several pages of things and --

PRESIDING JUDGE EBOE-OSU]JI: Mr Hooper, I want to understand how this
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1  system works.

2  Court officers, do we have one central -- let's go into private session for this

3  discussion, please.

4  (Private session at 12.48 p.m.) * Reclassified as Open session

5 THE COURT OFFICER: We are in private session, Mr President.

6 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

7 Court officers, can you inform us how this system works. When something is

8 uploaded on the screen, is it centrally done so that we don't have a separate system,

9 somebody is in Nairobi pulling up the same document and somebody is here in The
10 Hague pulling up a version of the same document? Is that what is happening, or is
11  there one central pulling up of the document and all will see it, both in Nairobi and
12 both in the courtroom here?
13 THE COURT OFFICER: Mr President, if I may, documents that are being called by
14 either of the parties are being displayed in the courtroom as requested by any party
15 onlyinside. Itis also being displayed in the transmission location through the
16  system, but since the quality might not be as good as you see the document here, that
17  is why we request to parties to give us the evidence in an electronic form, and the
18 same document that we are here -- seeing here in the courtroom, that same document
19  with that same ERN reference is being shown by the court officer in the transmission
20 location and she or he will certify that it's the same document we are looking at here.
21  PRESIDING JUDGE EBOE-OSUJI:  So the two court officers will be uploading the
22  document separately from their stations; is that's what's going on?
23 THE COURT OFFICER: Yes, Mr President.
24  PRESIDING JUDGE EBOE-OSUJI:  All right. Ijust wanted to understand so that

25 we don't assume that because it has come up here somebody in Nairobi is seeing it as
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well at the same time. That's all, so we all understand the system. Sorry for that.
MR HOOPER: Thank you.

Q.  So, Mr Witness, you see that document and I don't intend to go through that
with you, certainly not at the moment. So those are the notes that were being
scribbled, we hear, during the interview, and they -- we've been through those.
PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, I think we can go back to public now,
or do you want to stay inside? We are inside.

MR HOOPER: Well, we can -- we can go into public. We might be reverting
shortly, but, yes, we can go into public -- public session.

PRESIDING JUDGE EBOE-OSU]JI: Public session then.

(Open session at 12.51 p.m.)

THE COURT OFFICER: We are in open session, Mr President.

MR HOOPER:

Q. Allright. So, Mr Witness, we are going back to paragraph 129. So "During
my interview, I was consulting on occasion with my notebook and some sheets which
contain handwritten notes I had taken in the past. I don't agree to provide a copy of
this notebook ... it contains provide information I am not willing to disclose."

Now, what was this notebook and what were you consulting in it and where did that
information come from? Can you help us?

A. Thad that notebook with me because, as I have already told you, some of my
secret information was contained in it, information that had no bearing on this case.
It is for that reason that I did not want to give away this notebook because it
contained some of my personal information as well as other information that I had
taken down with person number 3.

Unfortunately, I have lost that notebook. Otherwise, I would have been willing to
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1 hand it over to the Court. Unfortunately, Ilost it.
2 Q. Allright. Soyou've got -- I understand you had private matters in your
3 notebook and you didn't want to share those with people, I understand that, but I'm
4  very interested in the other information that you'd written down with person number
5 3. Whatkind of information was that? Can you remember? Generally or
6 specifically, can you remember?
7 A. Idonotremember very well, but I do recall that it had some diagrams, we had
8 drawn some diagrams in it, sketches.
9 THE INTERPRETER: From the Swahili booth, could the witness be advised to
10 repeat his answer because there was some interference and the Swahili booth did not
11  get his answer clearly.
12 MR HOOPER:
13 Q. Mr Witness, we -- we had a bad connection just then, so we didn't quite hear
14  what you said. Can you repeat your -- the answer you've just given as best as you
15 can.
16 A. Thisis what I was saying: The notebook contained some diagrams and
17  information about person number 12 as well as other information which I have now
18 forgotten. The notebook also contained other information, but as I have already told
19  the Court, I lost the notebook. That notebook had some personal information which
20 Idid not want to disclose.
21 Q. And--
22 MRSTEYNBERG: Sorry, your Honours, I don't know if this will be important, but
23  before the interpretation kicked in, I heard the witness say in English "sketch map"
24 which was translated as "diagram". I don't know whether that might be of some

25  significance.
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PRESIDING JUDGE EBOE-OSU]JI: I was -- I had the same concern in mind.
Witness, did you use the expression "sketch map" as part of what you had in the
notebook?

THE WITNESS: (Interpretation) I'm sorry, these were diagrams that were drawn
for me.

PRESIDING JUDGE EBOE-OSUJI: Iknow. WhatI'm saying is the last time you
gave an answer, | wanted to know whether you had used the expression "sketch
map.” You can say yes or no.

THE WITNESS: (Interpretation) Mr President, I do not know how to distinguish
between a sketch map and a diagram. I don't know if the question could be clarified.
PRESIDING JUDGE EBOE-OSU]JI: Nobody is saying you've done anything right or
wrong or that you used the wrong words, we just want to know whether you had
used that expression, that's all, and then we move on. Sketch map.

THE WITNESS: (Interpretation) I used the example of the diagram which I drew
myself to show something to the investigators who had interviewed me.
PRESIDING JUDGE EBOE-OSUJI:  We'll leave it at that.

Mr Hooper, take over.

MR HOOPER: All right.

Q. Now, your interview we know was over four days, and adding up all the time
spent, there may have been breaks, of course, though those -- the lunch breaks are
accounted for, so it still comes to just under 24 hours of questions and answers that
led, eventually, to the composition of this statement, so 24 hours.

Now, during that time, as I understand it, you were able to go to your notebook, is
that right, and refer to it, to the diagrams or other information that you'd got from

number 3? Is that right?
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1 A. Thatnotebook contained in some parts information on the 1992 war and that

2 was in the notebook. Now, in the statement given at number 4 -- location number 4,

3 there was some information in the notebook which I used, and then there was also

4 some information in the notebook such as the diagrams which were incorrect, and in

5 my head, in my mind, I was able to memorise the information that I received from

6 number 1 and from number 3. That notebook also contains some private and

7  personal information.

8 Now, even if that notebook were here today, such private and personal information

9 would be irrelevant to the case, but you also agree with me that you may have some
10  private information in your notebook which you do not want to share with anybody,
11  so that was personal or private information that would be totally useless for the
12 Court.
13 Q. Yeah, I understand that. Don't worry. Nothing wrong with that. You've got
14 personal stuff in the notebook, that's private. I understand your position. It's not
15 what my question's about, but you've answered it.
16  Did the investigators ever make a copy of that notebook or part of it? Did they -- did
17  they look at it themselves to your knowledge, or was it just you who was looking at it,
18 asIunderstand you to say?
19 MR STEYNBERG: Your Honours, those are two or three different questions there.
20 Iwonder if that could be simplified.
21 MR HOOPER:
22 Q. Thisnotebook of yours, you were allowed to look at it from time to time. You
23 didn't agree, we can see that, to give it to the investigators, so would I be right in
24 saying that the investigators didn't look at your notebook?

25 A.  YouknowI--Idon't know whether they took a look at it, but I did not hand it
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1 overtothem. WhenIwent out to eat, I left the notebook where we were having the
2 interview, butI told them that I was not going to give them the notebook. It is
3 clearly stated in my statement that I indicated that I was not going to give them the
4 notebook because I -- it contained private information, so we had agreed on that
5 point.
6 Now, as to whether they looked at it or they looked into it, I do not know, but we had
7  agreed that I was not going to give the notebook to them.
8 Q. So that was your agreement. And as far as you know they didn't copy any part
9 ofit?
10 A. Yes.
11 Q. Allright.
12 MR HOOPER: Isee the time. I've got probably about an hour I would have
13 thought.
14 PRESIDING JUDGE EBOE-OSUJI: Now, we -- the idea was to finish today,
15  including Mister --
16 MR HOOPER: Well, I hadn't taken into account other witnesses brought in and
17 arguments. We lost the best part of an hour, so -- otherwise I would have concluded
18 by lunch time, but that's the difference.
19 PRESIDING JUDGE EBOE-OSU]JI: Can you still finish today in good time for
20 Mr Katwa Kigen?
21 MR HOOPER: [Iunderstand Mr Katwa and Ms Buisman requires an hour. WhatI
22 could ask for, as an indulgence, and in order to expedite matters in the sense of
23  finishing this witness is if we sat at 2. It doesn't mean we would necessarily have to
24  sitto4. Itwould be a great incentive to us all, but it would mean that I think both

25  objectives of both Defence teams could be met.
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PRESIDING JUDGE EBOE-OSU]JI: Mr Steynberg, so far do you see the need to
re-examine?

MR STEYNBERG: Just on one issue, your Honours. Approximately five minutes
I would imagine.

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, if we started at 2, it will be on the
clear understanding that you will have to wrap it up come what may in one hour.
MR HOOPER: Certainly. Iunderstand. And in time for Ms Buisman to have her
hour.

PRESIDING JUDGE EBOE-OSUJI:  Yes. Allright. We will adjourn and come back
at 2.

MR HOOPER: Thank you, your Honour. Thank you.

And the witness will know it is 2 o'clock.

PRESIDING JUDGE EBOE-OSUJI: I assume Ms Toumaj would have told him, but
then just to be sure.

Yes, Witness, we will be rising, but we will come back today 30 minutes earlier than
normal. And Ms Toumaj will tell you when you need to be back in court. But we
will not be taking one-and-a-half hours as we've done before, but one hour only for
lunch-break.

The Court will rise now.

THE COURT USHER: All rise.

(Recess taken at 1.05 p.m.)

(Upon resuming in open session at 2.03 p.m.)

THE COURT USHER: All rise.

Please be seated.
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THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Mr Hooper, please, continue.

Witness, welcome back.

Mr Hooper.

MR HOOPER: Thank you, your Honour.

Can I perhaps start merely by having placed into evidence two documents that were
previously referred to. The first one is the documents -- registration documents
relating to organisation 2, and that is at KEN-D09-0036-0106. I ask that to be given
an EVD number.

PRESIDING JUDGE EBOE-OSU]JI:  Prosecution?

MR STEYNBERG: Your Honours, I'm not sure my learned friend has laid the
foundation for that. He didn't even ask the witness whether he'd ever seen this
document before. I think that should have at least been done.

MR HOOPER: MFled then at this stage.

MR STEYNBERG: No objection.

PRESIDING JUDGE EBOE-OSU]JI: The document will be marked for identification
for the case of Ruto Defence.

THE COURT OFFICER: Mr President, item KEN-D09-0036-0106, confidential
document, will be attributed reference EVD-T-D09-00266, admitted as Exhibit
Number 266.

MR STEYNBERG: Your Honours, I understand the --

THE COURT OFFICER: Mr President, correction: It will be marked for
identification, so instead of the reference that I just mentioned, it will be reference

MFI-T-D09-00266, confidential document.
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PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR HOOPER: And the other document is the investigator's note, which we just
looked at, from (Redacted) information, which we went through with the witness. And I
ask that be put in evidence as -- that was KEN-OTP-0141-0026.

PRESIDING JUDGE EBOE-OSUJI: Where is the tab now?

MR HOOPER: Tab 5A.

PRESIDING JUDGE EBOE-OSU]JIL:  Is it not already an exhibit in the case?

MR HOOPER: Ithought it was, but I'm wrong about that. I think it was another
document that was put in yesterday.

MR STEYNBERG: Yes, your Honours, it was a separate investigator's note. I
cannot now remember the subject, but it wasn't this one as I recall.

PRESIDING JUDGE EBOE-OSUJI:  That clears it up.

MR STEYNBERG: It was the one about (Redacted) and the incident.

PRESIDING JUDGE EBOE-OSUJI: But do you object to this coming in as an exhibit
for the Ruto Defence?

MR STEYNBERG: It is, again, difficult, your Honours. The witness hasn't seen this,
he hasn't identified the document. It seems that the person who would best be able
to speak to the provenance of the document would be -- would be the witness who
composed it, who we expect to have in the next session.

MR HOOPER: Well, that's the investigator presumably, but it should be put into
evidence, in my submission, because it was shown to this witness, at least for context.
He saw it and he's disputed specific parts of it. Having said that, as far as I recall, I
read the relevant parts of the document, but even so, even if -- and particularly
perhaps sometimes when matters are read into a transcript it's as well to have the

original document there in case, in due course, there's any discrepancy or
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misunderstanding. It's a Prosecution source document, so I really can't see a proper
basis for them to stand in the way given the use that's been made of it in this case.
PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, isn't this something you can admit to?
I mean, the -- we can contest certain things if we don't know where something comes
from, but even in the course of litigation, parties can agree to certain things. That
has happened from time to time.

MR STEYNBERG: Yes, your Honour, to the extent that this is a message which the
Prosecution received and it's repeated verbatim, I suppose we can admit to that, that
it was received by us.

PRESIDING JUDGE EBOE-OSUJI:  So the document -- Mr Kigen-Katwa, what's your
position? Is it Ms Buisman that's --

MS BUISMAN: Itis. Itis.

PRESIDING JUDGE EBOE-OSU]JIL: = Sorry. I'm sorry about that.

MS BUISMAN: That's okay.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MS BUISMAN: We take the same position as the Ruto Defence and we are also
going to refer to it, so it would be really good if this could be given an EVD number.
PRESIDING JUDGE EBOE-OSU]JI: The document is admitted as the next in the Ruto
Defence exhibits.

THE COURT OFFICER: Mr President, document KEN-OTP-0141-0026 will be
attributed reference EVD-T-D09-00267. This document is confidential. It's not
already uploaded in the eCourt system and it needs to be provided for upload at the
earliest convenience. Thank you.

PRESIDING JUDGE EBOE-OSU]JI: Mr Hooper, that was a message to you, so you

will provide it to the Court Registry to upload in the system.
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MR HOOPER: Certainly. Thank you.

Q. Mr Witness, we are still in public and I'm content to remain in public. And if
you could turn to your statement, I just want to go through several paragraphs in
your statement. And we've dealt with issues relating to paragraphs 20. I'm moving
on to paragraph 31 where -- and if you can have that and see that paragraph 31. You
will see that it is headed "Meeting at Ruto's place." And just to -- and it continues up
to -- over the page to paragraph 34.

And you've told us that you did hear of -- you did say that, that you did not attend
and you say in the second line of -- second sentence of paragraph 31, quote -- well, let
me read it from the beginning;:

"In 2007, as part of his campaign, Ruto called three meetings at his compound in the
old part of the Kosgei area, which I have marked ... The meetings were on three
consecutive days and were for the youth, the women and the elders. I attended the
meeting for the youth. I don't remember the dates ... it was between September and
November 2007." And you go on about that. Unquote.

Now, you've told us that you said that, that you didn't attend that meeting; is that
correct?

A.  That's correct, I did not attend that meeting.

Q. Now, you say that you -- what you heard was that there were three meetings for
those particular groups on consecutive days. May I suggest that the meetings were
not on consecutive days, but on consecutive months. What do you say to that?

A.  Mpyself, I no longer recall.

Q. Yes, very well. Tjust wondered if you can help. In fact, let me be more --1
may have misspoken there. Let me just say the women's meeting we would say was

on 14 November, and we've seen a video of that just for context. Idon't need to call
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1 itup. KEN-D09-0036-0065. It was played to the Court on an earlier occasion of a

2 woman's -- women's meeting.

3  There was a youth meeting, again, this is asserted by the Defence, on

4 23 November 2007 and that was a video again, EVD-T-D09-00247. The Court may

5 recall seeing that. Wesaw it. It was alarge body of people, a cavalcade leading

6 down into Eldoret town and the submission nomination papers.

7 Now, Witness, just dealing with the youth meeting, now, I know you say you didn't

8 attend it, does that ring a bell? There was a big meeting of youths that then formed a

9 cavalcade that went from Mr Ruto's Sugoi home down to Eldoret where nomination
10  papers, as -- standing as member of parliament for North Eldoret were submitted?
11  Does that ring a bell with you?
12 A.  Well, myself I did not attend that meeting.
13 Q. Allright. Allright. Well, I think that's as far as I can take it with you. And I
14 think I have misspoken again. The women's meeting was in October and I'm unclear
15 of the date. And a separate elders' meeting, again, some time apart. All right.
16  Well, that's maybe not a particular significant point.
17  Let's go to your next headed series of paragraphs is paragraph 35 onwards, which is
18 the meeting at Farouk Kibet's home, and we can see that extends to paragraph 45, so
19 ten paragraphs. And if you just look at that, just pass your eye over it to bring it
20  back to your memory.
21  And, again, we understand what you say there, but what we see there at paragraph
22 35is -- on the fourth line there, it starts "At the time of the meeting ...", all right? I'm
23  not going to read all the words out because we're in public session, but it reads, "At
24 the time of that meeting I was still in the ODM." Number 3 "... from the ..." first

25 organisation "... called me one day and told me that there would be a meeting at
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Farouk's place and that I should attend it because it was taking place in my area."
He "... asked me if I knew where Farouk's house was and I said yes." He "... did not
know exactly when the meeting was supposed to be but he asked me to find out, to
go there, to get a clue of what was happening and to ..." you can see how it ends, to do
something for an organisation.

So you've said that.

And then at paragraph 37, "On the day of the meeting in the morning, I phoned ..."
number 3, "... to tell him I was going ..." et cetera.

Now, looking at that, can we just, as it were, remind us of what you said earlier, that
is to say, you were never a member of that organisation, nor at that time were you in
contact with number 3; is that right?

A.  Could you allow me to explain myself somewhat?

Q. Youcan, butit's a straightforward question. Let me putit to you again: Isit
correct to say that that is untrue and you were not at that time in either contact with
number 3, nor were you a member at any time of that organisation? Is that correct?
A.  That information is not correct.

Q. Allright. At paragraph 44 you refer there to hearing from someone that
youths were going to Ziwa, to the house of a certain Muzuri for training. This is
pre post-election violence training. Is that true? Did you hear of that, or is it
untrue?

A. Thatinformation is false. Iasked you to give me some time so I could explain
things to you.

Q. Please do. Please explain things to us.

PRESIDING JUDGE EBOE-OSUJI: While you do that, Witness, we are in public

session.
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1 THE WITNESS: (Interpretation) I would like to briefly explain myself.
2 PRESIDING JUDGE EBOE-OSUJI: But did you understand what I just said? I said
3 you can do that, but keep in mind that we are in the public session.
4 THE WITNESS: (Interpretation) Yes, I understand, your Honour.
5 That information found in this report from paragraph 35 on, that information is not
6 correct because that person who was mentioned here at paragraph 35, it says here that
7 Iwent to his home. That's not so because that person does not live -- does not live in
8 that area mentioned here. So that person lives somewhat in a location that is to be
9 found before the location mentioned here, and it's not mentioned that place I can tell
10  you about.
11  So this information came from person number 3, and I don't know why, because what
12 you just read out, Counsel, paragraph 44, which mentions the place that the people
13  were going to, if you read that paragraph carefully, the place where they were going
14 to, you will see that initially I stated, line 5, and I can still -- this person number 3 who
15 reappears, he is the one who knows about it because it's his statement and he needs to
16  complete that statement.
17  He asked me to corroborate that information because if I had had the time to read the
18  whole statement of number 3, you will see that he gave all that information so that it
19 would match what I was going to say so -- so it would be close to the truth, but
20 generally speaking -- so that it would look like the truth, but generally speaking, all
21  this information is not true.
22 MR HOOPER:
23 Q. Allright. Well, thank you for that and that's very helpful.
24 Incidentally, dealing with the home of Farouk Kibet who's mentioned there, do you

25 know which province he lives in?
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Do you want me to give the name of the province?

Well, if you know the province where he lives.

> O >

Rift Valley, Eldoret North.

Q. Allright. Thank you. Now, if I can come down to paragraph 46, and you talk
there of the next meeting taking place in location 5 -- location 5 and on 20 November
with Ruto arriving by helicopter. Do you remember telling us about that and you
telling us you didn't go yourself, but you spoke to a friend afterwards? Do you
remember saying that?

A.  Paragraph 46, that is true, but I am not entirely sure about the date.

Q. And that'sright. And you say there "I didn't go to this meeting."

In paragraph 47 you say, "I met some of my friends, like ..." and you name one person
and then you name a second person in that sentence. And in your evidence you said,
"I didn't meet the second person, I just spoke to the first-named person in that
paragraph.” Is that correct?

A. Thatis false. (Overlapping speakers)

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, perhaps you can relate this thing to
persons on the PIS. Is that the same? Are they the same persons?

MR HOOPER: Yes, they are 6 and 7 on the -- on the PIS.

Q. Witness, you have that in mind. Let me read the sentence as it were in a
redacted way. "I metsome of my friends like ..." number 6 and number 7 "... the
same evening in Turbo centre and they told me about what happened in the meeting."
Now just to -- You say that's incorrect and can you just briefly explain what is
incorrect?

A. Itisnot correct for the simple reason that because that is not -- it is not true for

the simple reason that people 6 and 7 -- those are names that were just put there on
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that list. And I told you that I met person number 1 and person number 3. They
are the ones who invented this story. They are the ones who provided this account.
Q. Now, in terms of number 7, do you know where number 7 was living in
January -- December, January -- December 2007, January 2008, do you know where he
was living?

A. Idonot know that person, and I'm telling you the truth.

Q. Allright. So you do not know the person who goes by the name of number 7;
is that correct?

A. Idonotknow that person. It is person number 3 who provided that name, but
I do not know the person.

Q. Allright. Now we see at paragraph 49, so we're coming up now to the election
results, paragraph 49, you say "After the meeting on 20 November 2007, until the
election, there were no more meetings in my area that I know of." He didn't

come -- "Ruto did not come to the area anymore ..."

Just pausing there, is that correct? After the meeting of 20 November until the
election, there were no more meetings in your area; is that correct or not as far as you
know?

A. I cannot be sure about any meetings that might have taken place after the 20th,
that is meetings organised by the honourable. But regarding the disturbances that
might have taken place or the last name, all that is false. But in answer to your
questions -- to your question, there were no further meetings.

Q. Verywell. And, indeed, it's not until we get to paragraph 56 of this statement
that you speak there of hearing -- paragraph 56, just turn it over to there. This is
headed "First day at (Redacted)." We know that was 31 December. And

itreads: "Early on the next morning at about 7 a.m., I heard from" someone "on the
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phone that there was going to be a meeting that day to discuss what was happening
and the way forward," unquote.

Now, don't bother with that, (Redacted)

(Redacted)

Now, instead, I'd like you to be shown what we have at our tab 7 in the Prosecution
bundle. And I'll ask that to be called up. That can be called up, and that's at
KEN-OTP-0090-1082, and it is the screening notes, which we'll come to in a moment.
So if you could be shown that, Mr Witness, and help me with it a little bit.

THE COURT OFFICER (via video link): Mr Hooper, document KEN-OTP-0090-1082
is presented to the witness.

MR HOOPER: Thank you very much.

Q. Now, Witness, let's not confuse you. This is, as you see at the top, it is headed
"Investigation Division." It is an OTP internal document. It is headed "Screening
Notes," and it refers -- and it is the notes investigators made of their first contact with
you on 9 November 2012, and they came to you and spoke to you.

Now, just pausing there for one moment, am I right in saying that it was man number
3 -- person number 3 who put the OTP in touch with you? It wasn't a question of
you getting in touch with the OTP or with (Redacted) to get him to get the OTP to get in
touch with you; is that correct? It was the OTP who contacted you first through -- at
the behest of man number 3; is that correct?

A.  Yes, Idid not know the OTP. It was person number 3 who knew about the
OTP and at that time I only knew person number 3.

Q. Now, looking at this screening note, if you look at the bottom paragraph of that
page 1082, they record you as telling them that one of the meetings that took place

was on 28th or 29th of December --
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MR STEYNBERG: Ibeg your pardon, your Honours. My learned friend should
read the previous sentence too to place it in context.

MR HOOPER: Allright. Illreadit. Yes, Iwill. Letme read it, this paragraph.
Now, this is you -- this is a note these investigators have made of something you said
to them on that first contact over the telephone on the 9th of November. And they
say "P-516" -- that's you -- "attended several meetings where the PEV was discussed.
One of them took place shortly after the announcement of the election results, which
was on 28/29 December 2007. The meeting was at 8 p.m. in" location -- location 5.
"There were many people present, warriors and elders, food and drinks, after which
the operations were planned. The elders told the youth what to do. They were
planning how to attack, discussing what would happen, et cetera."

Now, you don't mention this meeting in your interview. First of all, did the meeting
take place? And did that meeting take place as recorded in the screening note,
please?

MR STEYNBERG: Your Honours, again, I don't think it is fair to say he did not
mention it. There might be discrepancies my learned friend might wish to explore,
but I think that conclusion is not necessarily warranted based on a proper reading of
this information.

MR HOOPER: Well, that's a matter for argument, but --

Q. Isitright that you -- did you, first of all, did you say these things to the
investigators and, secondly, is it true?

A. No, it was not true.

Q. Right. Why didn't you mention it in your statement? Or do you recall?

A.  (Redacted) and person number 1 proposed that we should speak about

that meeting so as to give some weight to the matter.
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Q. Allright. Well, thank you. Let me move on to another matter, again, in the
same document. If you turn over the page so we get to page 1083, and looking at the
third paragraph from the bottom of that screening note, and I'll read it to you.

"P-516" -- that's you, and again this is something the investigators say you're telling
them on the -- yeah, you've got that, on 9 November on the telephone. I'll read it,
quote: "P-516 also attended a rally that took place on 20 December 2007. Ruto was
present and said that nobody would vote against the ODM which made P-516
suspicious."

So a rally, you say in your screening note, attended by you on 20 December, nothing
about it in your statement. The question is: Did you attend a rally on 20 December
or not?

A. No.

Q. Do you know why it doesn't feature at all over the 24 hours of interview that
you had with the Prosecution? It's not in your statement at all. Do you know why?
MR STEYNBERG: Again, your Honours, I don't think that's a fair question. There
may be discrepancies, but I won't say too much in the presence of the witness.

MR HOOPER: No, do, tell me.

MR STEYNBERG: But I refer to 0039 and I refer to the date of the meeting described
there.

MR HOOPER: No, let's not -- let's play quite a straight bat.

MR STEYNBERG: Sorry, I withdraw that. I got the month wrong.

MR HOOPER: Allright. All right, thank you.

PRESIDING JUDGE EBOE-OSU]JIL:  Are you still interested in your question,

Mr Hooper?

MR HOOPER: The question -- well --
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1 PRESIDING JUDGE EBOE-OSU]JIL:  In which case you have to put it again to the

2  witness.

3 MRHOOPER: Yes, I'll put it again.

4 Q. Witness, no mention of a rally on 20 December, not by you or presumably not

5 picked up by the investigators over the course of those four days in their screening

6 note. Itjustdisappears. Anyway, you tell us you weren't at any such rally; is that

7 right?

8 A. Iwasnot there.

9 Q. Andnow if I can just come to my last but one topic with you, and it's to do with
10  the paragraphs that start with paragraph 56 and continues all the way through to
11  paragraph 120. Now, you weren't taken through that in any detail, and I'm not
12 going to do that either. We have days spent in (Redacted)

13  (Redacted) that's day one.

14 Day two, paragraph 61 --

15 PRESIDING JUDGE EBOE-OSUJI:  One second, Mr Hooper --

16 MR HOOPER: Someone's turning a page.

17 PRESIDING JUDGE EBOE-OSUJI: I see your --

18 MR HOOPER: There's a microphone left on in Nairobi.

19  PRESIDING JUDGE EBOE-OSUJI:  All right. Can you turn off yours though.
20  Private session for a second.

21  (Private session at 2.47 p.m.) * Reclassified as Open session

22 THE COURT OFFICER: We are in private session, Mr President.

23  PRESIDING JUDGE EBOE-OSUJI:  Quickly, is it safe to be referring (Redacted)
24  (Redacted)? You've been doing that.

25 MR HOOPER: Well, I understand this is a great meeting place, so I wouldn't have
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thought it's going to be identifying, is it?

MR STEYNBERG: Your Honour, we specifically put it on the PIS if I'm not mistaken.
Well, person 13 is (Redacted) so I don't think we should mention it. It's a specific
place in (Redacted)

MR HOOPER: Well --

PRESIDING JUDGE EBOE-OSUJI:  So what you're saying, Mr Steynberg, is that we
should not be referring to (Redacted) in public?

MR STEYNBERG: No, your Honours. I've been trying not to do so. Iwould
appreciate if my learned friend didn't either.

MR HOOPER: Well, (Redacted)

PRESIDING JUDGE EBOE-OSUJI:  Well, why don't we do this, Mr Hooper, let's just
use the PIS--

MR HOOPER: All right.

PRESIDING JUDGE EBOE-OSUJI:  -- to play it safe.

Yes. Back to public, please.

And let's delete the reference to (Redacted) in the transcript. I do not know whether it
is too late to have done it. I remember there was a previous occasion where that
name was mentioned. We should also redact it.

(Open session at 2.48 p.m.)

MR HOOPER:

Q. Right. Coming to the --

THE COURT OFFICER: Mr Hooper, I'm sorry.

MR HOOPER: I'm sorry.

THE COURT OFFICER: For the record, we are in open session.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
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Mr Hooper, you may now proceed.

MR HOOPER: Thank you very much. Dealing with paragraph 56, we are first day
at a place. And then we go from paragraph 61, second day, there's a lot of
generalities, perhaps and then we come down to paragraph 73, someone's house, an
incident. Then we've got third day from paragraph 78. Fourth day there,
paragraph 91. The fifth day. And this, of course, all going on during the
post-election violence. The sixth day, still there, and you're staying there, you say,
overnight, et cetera.

Now, I know you've said, "I wasn't there, I was somewhere else." We're just looking
at your statement.

And all this comes to a conclusion and so does this violence on the sixth day there,
from paragraph 109. And we go to paragraph 111, and here we have what you say,
we can read it, paragraph 111. You have a look at that. "The OCPP ..." that's the
office of commanding police post, "... started getting annoyed. His men started
shooting. They shot a young 15-year-old boy who was looting the houses near the
river ..." and you say you heard gunshots. You didn't see the shooting.

It goes on, "I ran in that direction and I saw the boy. He was crying in pain. The
police took out their car and instructed some people, including ..." you name someone
"... who happened to be around, to take the boy to the hospital in Webuye. The boy
passed out before he reached the hospital. Iheard he was shot by a policeman called
Komen ... I heard that some people were searching for Komen to kill him."

"From then on ..." you say, paragraph 113, "From then on there was sadness. The
boy was shot, the elders were frightened ..." A bit further down, "The boy was
Nandi." And again, "That night I slept at ..." that place.

Then we get to 114 paragraph: "The day after the boy was shot." "... all people went
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1 tothekilled boy's home. We were preparing the compound for the burial and
2  helping the family. We stayed there giving condolences to the family until the
3 night." Someone comes.
4 In 116 you say, "The warriors and elders slept at the compound of the killed boy. I
5 slept there too."
6 And it goes on over the page, 117, "People were just talking about how this thing had
7 caused us tragedy. Istayed there until the evening. The violence had stopped.
8 Every parent started refusing that their children take part. People advised their
9 children to leave ..." the "... war."
10  And you say you walked home, talked to your wife and you spent the night there.
11  And then you say, paragraph 119, "The burial of the boy took place on the fourth day
12 after he was killed. There was not much left to be discussed at ..." a certain place "...
13 meetings went on." There was burning going on still. And you say, "The violence
14 continued for about a month." From time to time there were problems.
15 So there we've got it all very tightly knit into the death of that boy.
16  Now, do you know the name of the boy who was killed? Or, let me -- let me put
17  another question to you, Mr Witness. Sorry to talk over, perhaps I've jumped the
18 gun.
19  Just let me ask this question: Is that true and, in particular, on what date was that
20  boy shot; do you know?
21 A. Mr President, I would like to request a private session.
22 PRESIDING JUDGE EBOE-OSU]JI: Private session it will be.
23  And, Mr Hooper, you have five minutes left.
24 MR HOOPER: I've been given an extra ten by Ms Buisman, so with that in mind, I'm

25 Dbeing as -- quite as quick as I can. We are in private session, I hope.
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PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg, how many minutes do you say
you will need?

MR STEYNBERG: There's just one additional topic since I last spoke, so
approximately seven minutes.

PRESIDING JUDGE EBOE-OSU]JI:  Seven minutes you will have to be minus
whatever time is left for the Ruto Defence, so we take that seven minutes from that.
So they have yielded ten minutes to you.

Let's go to private session.

(Private session at 2.55 p.m.) * Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MR HOOPER:

Q.  Sorry, Mr Witness, you wanted a private session. My question was: Do you
know the name of the boy who was killed and, in particular, do you know the date on
which he was shot and killed?

A. (Redacted) When he was shot (Redacted)

However, later on (Redacted)

As T have told you, (Redacted) so it was difficult for me. My

(Redacted) was different, but when the young man was shot, the intention

was not to kill him. It is (Redacted) who shot him, but it was a shot in the air to disperse
people. That was his intention, but the reality is that the young man died as a result,
but I was not present there to be able to give you precise testimony. But the reality is
that this young man was killed.

Q. And in respect of the young man, is it correct to say his name was (Redacted)
(Redacted)?

A.  Yes, his name was (Redacted) but I do not know the other name that you just
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mentioned. However, I know he was known as (Redacted)

Q. And may I suggest that, in fact, the date he was shot and killed was
(Redacted)

A. Idonotremember the date. AllI know is that the policeman shot the young
man and he died.

MR KIGEN-KATWA: Mr President, if line 83 -- page 83, sorry, line 22 could be
corrected. Iheard the witness say that the person who shot the boy is a person
named (Redacted) But the way it's marked, it's been

written on the transcript is that it's (Redacted)

(Redacted) Probably the witness could be asked to just counter-check.

MR STEYNBERG: We don't dispute.

PRESIDING JUDGE EBOE-OSUJI: I think that we can accept that correction.

MR HOOPER:

Q. And, Witness, if I can just have a document brought up, KEN-D09-0040-0005,
and we can distribute this. There were difficulties uploading this for some reason
yesterday, so we've got hard copies in any event. And can I just distribute those?
PRESIDING JUDGE EBOE-OSU]JI:  We shall return to public session now?

MR HOOPER: Yes, we can do that.

PRESIDING JUDGE EBOE-OSU]JI:  Public session.

MR HOOPER: Just before we do that, perhaps we should stay in closed session -- in
private session just for a moment. Sorry, can we stay as we are.

PRESIDING JUDGE EBOE-OSUJI: We'll stay in private session, court officer.

MR HOOPER: It will be easier for me as well I think to deal with this.

MR STEYNBERG: Your Honours, perhaps while those are being distributed now,

just ask if the Defence has the original of this document?
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MR HOOPER: We have it, but we don't have it here.

MR STEYNBERG: Very well. Perhaps we can just inspect it on a later occasion.
Thank you.

MR HOOPER: Yes.

Q. Allright. Witness --

THE COURT OFFICER (via video link): Mr Hooper, I do not have this document
with me.

MR HOOPER: All right. KEN-D09-0040-0005?

THE COURT OFFICER (via video link): I don't think I've been provided with that
document, so I cannot show the witness the document.

MR HOOPER: It's been -- it's been put in eCourt, Ms Toumaj. Well, look, given the
time, I will try and deal with it in an -- I don't know how I can deal with it.

THE COURT OFFICER: The document will be shown through the -- through the
link directly to the transmission room. Probably the quality will not be enough, but
in the meantime I will try to send the PDF version to the transmission room.

MR HOOPER:  Well, all right. Well, I'm going to have to deal with it anyway
quite quickly.

Can I just come to and ask for a particular page to be shown, and that's page 0007 of
the document. So we've got 005, which is marked "Condolence Book" and then
we've got a number of pages that follow on that, and we have 0040-0007, which is the
one I want to show the witness. Is that up?

Q.  Witness, I'm showing you page 0007 of the document, which is a list of names in
a condolence book or a book headed "Condolence" and it is all dated 1 February 2008.
And do you see your name there?

PRESIDING JUDGE EBOE-OSUJI:  Is the document up in -- on location?
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THE WITNESS: (Interpretation) It's hard to see. I can see that it is a condolences
book.

MR HOOPER:

Q. Allright. If you can go from the top, go --

THE COURT OFFICER (via video link): Mr Hooper, then I have just received an
electronic copy from the court officer in The Hague, so I will be in a position to show
page 0007 now to the witness.

PRESIDING JUDGE EBOE-OSUJI:  All right. Please let us know as soon as you've
opened that page for us. Thank you.

THE COURT OFFICER (via video link): Page 0007 is presented to the witness.

MR HOOPER: Thank you very much, Ms Toumaj. You are very efficient, if I may
say so.

Q. If you count down the names, you've got (Redacted)

(Redacted) and is that your name?

Yes, I see.

And we can see it's got a box number and then under comments (Redacted)?
Yes. Yes, that's right.

Is that an entry made by you or by somebody else?

That's me.

o > 0 > 0O

All right. Thank you very much. CanlI ask you if you mind sharing

with -- well, we saw the date. It's 1 February 2008. Can you share with me this --
Are we in private session? We are.

Can you let -- could you let me know your Kenya ID number? It's just that we can
then we make, I hope, inquiries that may further support your account. Do you

know your Kenya ID number? And if so, can you provide it to us?
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Yes.

Okay. Do you want to tell me it now? Is that convenient?
(Not interpreted)

Yes, we're in private session.

I can do that in private session.

Yes, we are in private session at the moment, so it is safe.

(Redacted)

O S O O

Thank you very much indeed.

And at the time when you were talking to 1 and 3 and in touch with the Prosecution,
can you remember what your telephone number was?

MR STEYNBERG: Your Honour, I'm sorry to interrupt. If this witness were under
our protection I would certainly object, but bearing in mind the present circumstances,
I don't object. All that I do ask is that if the witness is still using that number he
should realise that by revealing that information, his location and his location for as
long as he has had that telephone will be compromised. So I do think he should -- if
he is going to disclose it, it should be a knowing disclosure.

MR HOOPER: Well, I don't see why it would be compromised.

Q. Butdo you mind just and I'm saying --

MR STEYNBERG: Sorry, your Honours. My learned friend knows very well why
it would be compromised, because he has produced a number of reports showing cell
tower locations where calls were made. Every person he has called, their details can
be found and where they are, et cetera. So there is obviously a consequence to this.
MR HOOPER:

Q.  Well, Mr Witness, do you mind sharing your telephone number with us?

PRESIDING JUDGE EBOE-OSU]JI:  Let's put it this way: Witness, it is up to you to
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want to give it to the Defence counsel, but you are not under an obligation to give that
information to them now. Do you understand?

THE WITNESS: (Interpretation) Yes, I understand, your Honour.

PRESIDING JUDGE EBOE-OSUJI:  So if you want to give Mr Hooper your telephone
number, you may proceed to do so.

THE WITNESS: (Interpretation) Your Honour, could I please have a moment to
speak to the lawyer?

PRESIDING JUDGE EBOE-OSUJI:  All right. Mr Karathe, you can explain to him
what I've just said, that he does not have to give his full number to Mr Hooper. He
is free to decline to give his number to Mr Hooper. But if he chooses to give it to

Mr Hooper, he may do so. It is entirely his own decision, the witness's decision.

MR HOOPER: And I stress not his current number, but it might be the same number.
I'm asking about his telephone number in November of two years ago, 2012.
PRESIDING JUDGE EBOE-OSU]JI:  Yes, go on.

MR KARATHE (via video link): Mr President, I'm grateful.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Hooper, your 10 minutes yielded is up.

MR HOOPER: Yeah.

(Pause in proceedings)

THE WITNESS: (Interpretation) Iused that number then, (Redacted) Ino longer
use that number. I don't use it now.

MR HOOPER: Well, we've got it on transcript.

Q.  Just to make sure there is not a slip, that's (Redacted) is that correct?

A.  Yes.

Q. And is your full name on your Kenya ID (Redacted) or is it

different to that?
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1 A. Correct.
2 Q. Now, in May of last year -- or, March of last year, 16 March 2014, you were in
3  contact with the Prosecution then. And I'm looking at our document 0138-0075,
4 which is a transcript of the conversation they had with you, right? So this is a
5 transcript actually recording the words of what is said. And in it --
6 MRHOOPER: And with thanks to my friend for further time.
7 PRESIDING JUDGE EBOE-OSUJI: How much more time?
8 MRHOOPER: Six-and-a-half minutes.
9 PRESIDING JUDGE EBOE-OSUJI: All right. One second, Mr Hooper. Let's all
10  understand one another.
11  Mr Steynberg, you're still at your seven minutes?
12 MR STEYNBERG: Yes, your Honour.
13  PRESIDING JUDGE EBOE-OSUJI:  Yes. Whenever the Defence starts -- for Sang
14  starts, they will have to stop at seven minutes to 4.
15 Please continue, Mr Hooper.
16 MR HOOPER:
17 Q. And reading these transcripts, it seems to me reading these transcripts of their
18  telephone calls to you that the Prosecution investigator is effectively threatening you
19 that you either (Redacted)
20 (Redacted)
21 Do you remember that conversation?
22 A.  Yes.
23 Q. And how -- what was your reaction to that conversation? Were you happy
24 with that conversation that they had with you?

25 A. They gave me an option. He said this to me: "First of all, this is about
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relocating you; and secondly, if you agree to stay there, (Redacted)

(Redacted) That's what I remember of -- about

what he said about our discussion, but if I'm mistaken, correct me.

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper --

THE WITNESS: (Interpretation) Since that was a long time ago.

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, in light of the implications of that
question, it needs to be put in a neutral manner.

Witness, how did you feel when you received that phone call? That is really what
Mr Hooper was trying to get at from you. How did you feel about that phone call
when you received it?

THE WITNESS: (Interpretation) Your Honour, you know, this happened at a time
when I had decided that if they were going to take my life, I was in agreement.

There was -- you see, there was something -- something going on. There was no
place I could flee to.

PRESIDING JUDGE EBOE-OSUJI: = We want to understand how you felt after that
phone call. How did you feel about the phone call?

THE WITNESS: (Interpretation) I was worried.

PRESIDING JUDGE EBOE-OSUJI:  Why?

THE WITNESS: (Interpretation) Your Honour, because, as I told you, many people
did not want to get involved in this case, so I had more enemies than I had friends. 1
realised that my life had been split in two; one part -- one part of my life was safety,
another part was danger.

MR HOOPER: Allright. Thank you, Witness. Those are all my questions.

Thank you for assisting me and thank you for giving me ID number and telephone.

I assure you those won't be used in any way to compromise you or to hurt you in any
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way, all right? Thank you very much for your assistance.

PRESIDING JUDGE EBOE-OSUJI:  Witness, that is the end of the questioning from
Mr Hooper, who asked you questions on behalf of Mr Ruto.

Now Ms Buisman will ask you some questions on behalf of Mr Sang.

Ms Buisman, we're in private session. Shall we remain here or go out?

MS BUISMAN: Open, please.

PRESIDING JUDGE EBOE-OSUJI:  We go to open session.

(Open session at 3.20 p.m.)

THE COURT OFFICER: We are in open session, Mr President.

QUESTIONED BY MS BUISMAN:

Q. Good afternoon, Witness. Do you hear me?

A.  Yes, Ican hear you.

Q.  Witness, I'm here to ask you some questions on behalf of the Sang Defence team.
Let me ask you, first of all, you told us on multiple occasions throughout your
testimony that you came here to tell the truth. Do you recall that?

A.  (Overlapping speakers)

Q. And you have admitted to lying --

THE INTERPRETER: Overlapping speakers.

THE WITNESS: Yes, I remember that and I swore an oath.

MS BUISMAN:

Q. Indeed. You're here under oath and you've admitted to lies in your statement
which was not taken under oath, but now you're under oath here, you are speaking
the truth; that's right, isn't it?

A.  Yes, that's right.

Q.  And there were a number of occasions where your answer did not correspond
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to the one exactly asked by the Prosecution, but if that was the case, this was because
you didn't understand the question, as you have pointed out also on numerous
occasions it's not because they were not truthful. That's right, isn't it?

PRESIDING JUDGE EBOE-OSUJI:  No, no, no. Ms Buisman, you have to ask
another question. That's very argumentative. You can argue that at the end of the
day, but if you want to ask a question and put it --

MS BUISMAN: TI'll move on. I'll move on.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MS BUISMAN:

Q.  Onelast question: It's important, very important to all of us in this courtroom
that also throughout my questions you carry on telling the truth. And if you agree,
I'm going to put certain propositions to you, I'm going to ask you certain questions,
you only agree with them if you agree with them and not because you think that's
what I want to hear; is that understood?

A. Please ask the question again. [ haven't understood.

Q. TIjust want to make sure that you carry on as you've been doing in speaking the
truth, and if I put certain propositions to you, you will agree with them only if you
agree with them because they are correct and not because you want to say what

I want to hear; is that clear?

A.  Yes.

Q. Thank you. So let's start at the core of your testimony for -- which is important
for us, and that is your knowledge about Joshua Arap Sang's radio programme on
Kass FM.

And first of all I would like you to clarify an issue because two days ago when

Mr Steynberg, on the side of the Prosecution, asked you about Mr Sang, there are two
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answers that appear different, so I want you to explain to me what is the correct
version.

Initially, and I quote from the transcript 24 September 2014, page 4, lines 2 to 6 -- this
is for the parties, not for you Mr Witness -- but this is what you said. You said,
"Sometimes I could listen to Kass FM radio, but I never followed the programmes
presented by Mr Sang, who usually presented political programmes. Sometimes I
tuned to that radio station and I listened to some programmes, but not the
programmes presented by Mr Sang."

Do you recall that, Mr Witness?

A.  Yes.

Q. And when you were asked a follow-up question, if you ever had occasion to
listen to Mr Sang's programmes in late 2007 or early 2008, you answered, and again I
quote you, this is again the same transcript, 24 September 2014, lines 14 and 15 at
page 4, yousay: "No. Iusually listened to the programmes of Citizen Radio, not
Kass FM."

Do you recall saying that, Mr Witness?

A.  Yes, I said that.

Q. Andisittrue?

A. Please explain to me the truth in relation to what I said or in relation to your
question.

Q.  Well, I'll -- I'll ask you a follow -- because it's in relation to what you said, but if
you don't understand, I'll ask you a follow-up question.

PRESIDING JUDGE EBOE-OSUJI:  Well, Ms Buisman, the -- again, if
misunderstood it, the Prosecutor will correct me and then you'll see whether you

really need to pursue that line of questioning. I thought the Prosecutor had asked
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the witness a clarifying question asking is it the case that you may be tuning into --
MS BUISMAN: Mr President, I'm sorry. I'm sorry, and I know where you're going
and I will just move on to that question. Is that --

PRESIDING JUDGE EBOE-OSUJI:  Yes, yes, okay.

MS BUISMAN:

Q.  Mr Witness, later on the Prosecution asked you another question, and this is at
page 5, lines 14 to 16, he asked you whether he understood you correctly to have
said that, I quote "... while tuning into other programmes you may have come across
Mr Sang's show and listened to it casually ..." and he asked you "... is that correct?"

So he put that to you and you said, "Yes."

Now, I want you to clarify for us is that true? Did you hear Mr Sang's show and you
listened to it casually, or was that a misunderstanding of the question and did you
mean that you -- that you came across --

MR STEYNBERG: Objection, your Honour. I really object to my learned friend
putting the words in this witness's mouth. He's been asked to clarify it. I submit he
should be allowed to do so if necessary.

MS BUISMAN: If I may, this is cross-examination. I can put propositions to this
witness. And I said the first one and now the second. I want -- I just wanted him to
clarify, but let's not go into debate.

Q. Mr Witness, did you hear that?

PRESIDING JUDGE EBOE-OSUJI:  What's the question again?

MS BUISMAN:

Q. Mr Witness, I'll ask it again: At page 5, lines 14 to 16 of the same transcript, the
Prosecution put to you, when he asked you if he understood you to have said that "...

while tuning into other programmes you may have come across Mr Sang's show and
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1 listened to it casually." Then if he asked if that was correct, and you said "Yes."
2 And I want to see because -- because we --
3  PRESIDING JUDGE EBOE-OSUJI: Don't tell him why you want to ask the question.
4  MSBUISMAN: Okay.
5 Q. Do you that?
6 PRESIDING JUDGE EBOE-OSUJI: All right. Witness, Ms Buisman's question is
7 this -- are you listening to me?
8 THE WITNESS: (Interpretation) Yes.
9 PRESIDING JUDGE EBOE-OSUIJTI: Our question is this: When the Prosecutor
10  was asking you questions, he had asked you at some point is it the case that although
11  you may not be usually listening to Mr Sang's programme deliberately, but it may be
12 the case that while tuning into another radio station you may happen upon Mr Sang's
13  programme and listen casually, as opposed to tuning in to listen to Mr Sang
14 deliberately, that you may accidentally happen on to Mr Sang and listen to it casually?
15 And your answer was yes.
16  Ms Buisman is saying: Do you recall testifying in that manner?
17 THE WITNESS: (Interpretation) Iremember that, your Honour.
18  MS BUISMAN:
19 Q. Soyouheard him casually from -- that's right, is it?
20 A. Yes, thatis correct.
21 Q. Butasyou also said, you were not really concentrated on these programmes;
22 that's right, is it not?
23 A, Yes.
24 Q. So, Witness, you have no specific details about who Mr Sang's

25 programme -- who was invited in Mr Sang's programme; is that right? You do not
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know that, do you?

A.  Thatis correct.

Q. And you do not know who Mr Sang was supporting, do you?

A.  Thatis correct.

Q. Mr Witness, you also said that the reason you did not regularly listen to

Kass FM is that you like to speak in Swahili rather than your mother tongue, which is
Nandi; is that correct?

A. Yes. Ialso said that even my children did not speak Nandi, even though I
myself am a Nandi.

Q. My Kenyan colleagues here tell me that your Swahili is of very high standing.
Am I right to think you prefer to speak Swahili than Nandi?

A.  Yes, thatis very true.

Q.  Witness, can you recall if you ever heard any peace messages from Kass FM?
A. No. Idid notlisten to Kass FM. Ihave already said that I usually listen to
Citizen Radio.

Q. Allright. Thank you, Witness.

Then I move on to another topic. You, with my learned colleague, you

already -- from the Ruto Defence, he's already asked you about a certain email that
was sent by person number 3 to the Prosecution.

And for the record this is EVD-T-0090267.

You remember speaking of that email, do you?

A. Idonotunderstand your question, counsel.

Q. I'was going to ask you a follow-up question on an email that you have already
been asked about by my learned colleague, Mr Hooper, on the Ruto Defence, and I'll

give you some details. This was an email that was sent out by person number 3 to
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1 the Prosecution. Do you recall having had that conversation with Mr Hooper just
2 now?
3 A Yes.
4 Q. One thing I wanted to clarify with you, because in this email number 3, person
5 number 3 states that you contacted him and that's when he contacted the Prosecution.
6 And my understanding from your testimony is that you got in contact with number 3
7 through person number 1; is that right?
8 A. Itwas person number 1 who introduced me to number 3.
9 Q. Do you recall when you had the conversation with number 1 and number 3
10  whether you agreed that number 3 would tell the Prosecution that it was you
11  contacting him and expressing the need to talk to the Prosecution? Is that something
12 you discussed with person number 3?
13 A. Counsel, I do not understand you. Ibelieve there is a change there. Idon't
14 know where you found this in my statement.
15 Q. [Itisnowhere in your statement, Mr Witness. It is what has been said about
16 you. And whatIunderstood from you is that it was number 1 who put you in
17  contact, and you just clarified that.
18 Now, did person number 1 look for you, or did you look for person number 1?
19 A. It was that person who called me on the phone. I was at my home, I went and
20 saw that person, and together we went to meet with number 3.
21 Q. Justto make it very clear, so if I understand you correctly, number 1 called you
22 and then she put you in contact with number 3; that is how it went, correct?
23 A. We went with number 3 and he took me to a hotel in -- a hotel. We do
24 not -- we did not speak on the phone with number 3; I spoke with him face-to-face.

25 Q. Understood. Butyou spoke to number 1 on the phone before you met number
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3; that is right, is it not?

A.  Thatis correct.

Q. Thank you. I'll move on.

There's been a person you mentioned earlier called (Redacted) Ijust want to
clarify with you if this (Redacted) is the same one who works for the (Redacted)
(Redacted) Is that something you're aware of?

A.  Yes, I knew, that was before he left that organisation.

Q.  Yes, thank you for clarifying that. He used to work there, indeed.

Did you meet him personally?

A. Idid not meet him, but I met someone who was working in his office. It was
person number 1 who asked me to go and see that other person.

MS BUISMAN: Can we briefly go into private session?

PRESIDING JUDGE EBOE-OSU]JI:  Private session.

(Private session at 3.42 p.m.) * Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MS BUISMAN:

Q. Could you tell us who that was, that person who was working in (Redacted)?
A. Thave told you that number 1 was in the (Redacted)

At one point, number 1 wanted to make it possible for me to get into that programme,
but it was not possible.

Q. Thank you. Do you know any other persons who went through the
programme of (Redacted)?

A. Tdonotknow. But thisiswhatl wanted tosay: I was talking about the
person in that office. One of those people was called (Redacted) and there was also a

lady known as (Redacted). Those two people worked in (Redacted)
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Q. Do you have any other names of these persons? Do you have their surnames?
A. No. Those are the only names that I know.

Q. Thank you, Witness. I'll move on to another topic, another one you have
already discussed. You already confirmed to Mr Hooper that -- well, you lied -- we
know you lied about the location of where you -- can we go into public session?
PRESIDING JUDGE EBOE-OSU]JI: Public session.

(Open session at 3.45 p.m.)

THE COURT OFFICER: We are in open session, Mr President.

MS BUISMAN:

Q. Witness, we know you lied about the location where you lived. You already
confirmed to Mr Hooper that had the Prosecution gone to that location, number one,
they would have learned you were not there; that's right, is it not?

A.  If they had gone there, they would not have found me at location number 1.

Q. But knowing they would have found out your lies, you still felt safe to make
these lies because you received a guarantee from persons number 1 and 3 that they
wouldn't come near your region, in your words, "That they were very far away."
You told us that two days ago. That's right, is it not?

A.  Yes.

Q.  You also told us that person number 6 -- that -- well, you initially stated one
thing in your statement, paragraph 47, that you said in court that you never told
number -- number 6 never told you that "Some people were yelling out asking
whether if someone was found to vote not for the ODM, they ..." should "... kill him"
and that "Ruto said that when the time reaches he would tell the people what to do."
This is something we find in your statement when you said it was number 6 telling

you that, but in court you told us that that was not true, you -- number 6 never told
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you that. That's right, is it not?

A. Please explain better. I don't understand you.

Q.  You know number -- person number 6, you know him, do you not?

A. Iknow person number 6, but I do not know person number 7.

Q. [Itisabout number 6. In your perception, because you told the Prosecution
initially that number 6 told you a number of things --

A.  Justamoment, please. Would you allow me to talk to you about person
number 6?

PRESIDING JUDGE EBOE-OSU]JI:  Witness, listen to the lawyer's question, try to
understand it, and then just answer that question very briefly because she doesn't
have a lot of time left. So let's not have you explaining something else she hasn't
asked you to do.

Ms Buisman, can you put your question again.

MS BUISMAN:

Q.  Yousaid in your testimony that what you had said in your statement about
what number 6 told you is untrue; is that right?

A.  Yes.

Q. And if the Prosecutor -- have you thought about the Prosecution approaching
number 6 and verifying that information? Would they -- in your perception, would
number 6 have told the Prosecution that what you said he said was not true?

A. Thisis what I said: The person who gave me that name is person number 3.
You know that during the meeting they mentioned person number 6 as having taken
part in that meeting. I mentioned this person, but I did not know him. The person
that I knew was number 3. That is what I said in my statement.

Q. Okay. TI'll move on to anotherissue. You drew a GSU station at Turbo centre
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which, in fact, you told us does not exist; is that correct?

A.  Yes.

Q. And, again, do you agree, had the Prosecution gone there, they would have
easily discovered that that station did not exist?

A.  When I gave my statement the conflict was over and I -- these are things that

I was told to say, so I did not think that people were going to go there to investigate.
I did not reveal my place of residence.

Q. Thank you.

PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman --

MS BUISMAN: One last question.

PRESIDING JUDGE EBOE-OSU]JI: -- we have to leave it there. The Prosecutor will
need to do the re-examination. We'll need to leave it there.

MS BUISMAN: All right.

Thank you, Witness.

PRESIDING JUDGE EBOE-OSU]JI: Witness, that is the end of the examination from
the Sang Defence lawyer, Ms Buisman.

The Prosecutor will have seven minutes, it's now six, to ask you a few more questions,
then that will be it for the day.

MR STEYNBERG: Thank you, your Honours.

THE WITNESS: (Speaks English) Mr President, please.

MR STEYNBERG: If you want to say something, please do it quickly.

THE WITNESS: (Interpretation) CanIhave a moment to step out of the courtroom,
please?

PRESIDING JUDGE EBOE-OSUJI:  All right. We will -- can you make it quick.

Ms Toumaj, you can escort the witness quickly and then come back.
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Do not discuss anything with anybody, Witness, while you're gone.

(The witness exits the video-link room)

MR HOOPER: Perhaps I can take the opportunity to seek to admit the document,
which is the condolence book. I say condolence book, copies. We will make the
original available to the Prosecution. It's in Kenya, the book. We're having it
brought here. And it's KEN-D09-0040-0005, recognised as signed by the witness. 1
ask for it to be entered into evidence.

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?

MR STEYNBERG: Your Honours, subject to my learned friend allowing the
Prosecution to examine the original, the witness has identified it, we don't necessarily
make any admissions, but we don't object to the admission into evidence.
PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman?

MS BUISMAN: No objection.

PRESIDING JUDGE EBOE-OSU]JI: Document admitted as the next Ruto Defence
exhibit.

THE COURT OFFICER: Mr President, document KEN-D09-0040-0005, confidential
document, will be attributed reference EVD-T-D09-00268, Exhibit Number 268 for the
Defence of Mr Ruto.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

All right. The request from the Registry is everybody must remain absolutely silent
while they switch the tape.

(Pause in proceedings)

(The witness enters the video-link room)

PRESIDING JUDGE EBOE-OSUJI:  All right, we're back on.

Mr Felipe said he didn't mean for people to stop breathing while that was happening.
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1  Mr Steynberg, please proceed.
2 MRSTEYNBERG: Thank you, your Honours.
3 QUESTIONED BY MR STEYNBERG:
4 Q. Mr Witness, if you'll please try to listen carefully to my questions and answer
5 only my questions, we will finish with you today, understand?
6 A. Yes, Iunderstand you.
7 Q. You told my learned friend for Mr Ruto that when you were giving your
8 interview, you consulted a notebook that included certain diagrams or sketch plans
9 that person number 3 had drawn for you. Did those diagrams include the sketch of
10  person number 12's compound that you reproduced for the investigators?
11 A. Yes. When they asked me, I drew the sketch.
12 Q. And when you drew the sketch, were you referring to the sketch in your
13 notepad that person number 3 had drawn?
14 A. No. Ihad memorised it.
15 Q. Why had you memorised it if it was in your notebook, sir?
16 A. Because I was going to be interviewed, so I was not supposed to use my
17  notebook.
18 Q. Why did you bring your notebook with you if you were not supposed to use it,
19  to the interview?
20 A. Inmy statement, I said that that notebook even contained my secret or private
21 information, so I was not writing in that notebook only because questions were
22  being -- were going to be asked of me. I wrote my private matters in the notebook
23  also.
24 Q. Now, please listen to the question. You said that you memorised the sketch

25 Dbecause you were going to be interviewed and you were not supposed to use your
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notebook. My questionis: Why did you then bring your notebook with you to the
interview if you were not supposed to use it?

A.  The investigators did not prevent me from bringing my notebook. I also had
other items with me, not only the notebook. So whatever I was doing, I didn't look
at the notebook. Ikept my items aside, and the investigators did not have any
problem with the notebook.

Q. Are you saying that when you were giving your interview, you did not look at
your notebook? Is that what you're saying?

A. Tdid notlook atit. They simply asked me, "What is the purpose of that
notebook? What is it doing here?" And I told them it was for my personal needs.
They left it at that. They didn't ask any further questions. They asked me, "Is there
anything that you are going to tell us that is in that notebook?" and I simply told them,
"No. The notebook belongs to me." I could not tell them all the secrets that were in
my notebook.

Q.  You see, your statement records, or the investigators record in the statement
that you referred to your notebook; isn't that right?

A. Inolonger remember.

Q. Yousee, I put to you that when I questioned you over -- on Thursday and
Friday about what had happened during your meeting with accused -- sorry, with
persons 1 and 3, you made no mention about recording the details of what they told
you in a notebook. And I put to you that you're making your evidence up as you go
along.

PRESIDING JUDGE EBOE-OSU]JI: Do you think that can be argued rather than
expect an answer from the witness to that question, Mr Steynberg? You don't expect

him to agree to that.
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MR STEYNBERG: Iwould expect him to dispute it. So I will take that as read and
move along.

Q.  Mr Witness, let me move on to something else. In relation to the meeting you
describe in your statement that you say took -- or you said in your statement took
place on 20 November, and let me refer you to paragraph 47. You told the Court
today that the persons mentioned there, persons 6 and 7, you did not know them and
those names were supplied to you by person number 3. Is that what you told the
Court today?

A. There are two statements, one statement, there are the words of number 5 and
then the words of number 3 in that meeting.

Q. I'm not sure who you're referring to, but there's no reference to person 5 here.
But be that as it may, that's not my question. Do you remember telling the Court
earlier today that you don't know persons number 6 and 7? Do you remember that?
A.  Yes, I said that because the person who knows all those people is person
number 3. That's what I said.

Q. Iputto you, Mr Witness, that on Thursday, when I was questioning you on the
same paragraph, I asked you, "Did those two people tell you what happened at the
meeting?"

Your answer was: "Yes. ButImet one person --Ijust met one person. Even
though several people went by there, I just knew one person. And it is the person
who is mentioned at -- on the list, person number 6."

So on Thursday you knew person number 6; is that correct?

MR STEYNBERG: While the witness is reading, your Honour, the reference is
realtime transcript 143, page 50, lines 3 to 8.

Q.  Isthat correct, sir, you told us on Thursday you knew person number 6?
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1  For the record, it is Wednesday, not Thursday.
2  Mr Witness, what are you looking at?
3 A. I'mlooking for the statement where I said that I knew number 6. Number 6
4  was mentioned twice, because when mister -- when Mr Hooper asked me the
5 question, we talked about number 6.
6 Q. Yes. Youwon'tfind itin your statement. I'm quoting what you said in
7  evidence on Wednesday.
8 Today you said you didn't know number 6. And what I'm putting to you is that on
9 Wednesday you said you did know him. So which is correct?
10 A. On Wednesday I said that I knew number 6.
11 Q. Isthattrue?
12 PRESIDING JUDGE EBOE-OSU]JI: Is that true to what, that he said so on
13 Wednesday, or that he knows number 6?
14 MR STEYNBERG: Il clarify.
15 Q. Isittrue that you know person number 6?
16 A. Mr Prosecutor, I don't know whether you can read that to me, because I've said
17  many things. Now you just gave the summary. Idon'tknow. Idon'tknow what
18 your question is.
19 PRESIDING JUDGE EBOE-OSUJI:  All right. Witness, the question is this: Look at
20  PIS, the person mentioned at number 6, can you look at that. All right. Looking at
21 it -- now, forget about what you said on Wednesday or not. For now we want you to
22 look at number 6 and tell the Court whether or not you know number 6.
23 THE WITNESS: (Interpretation) Iknow him.
24 MR STEYNBERG: Thank you for that.

25 Q. Thelast topicI want to ask you about: You stated that on the same day that
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you met with persons 1 and 3 in Eldoret, you accompanied person 3 to an internet
cafe where he sent your details by email; is that right?

A.  That's right.

Q. And was this the only time that you were with person number 3 when he sent
an email with your details?

A.  That's right.

Q. And you've been very consistent in your evidence that this meeting took place
in October, three-and-a-half weeks before -- at least three-and-a-half weeks before you
met the investigators in location 4, correct?

A. WhatIadded -- I said that it was a long time ago. If I've made a mistake about
the dates, please pardon me. But it was in October.

Q. Allright. Well -- --

A. You see, what is shown here --

Q. Yes, carry on. What is shown where?

A. Iwassaying --

MR HOOPER: Is my friend taking very much longer than the seven minutes that
was extended to him, given that my friend was cut down? Is he pushing his luck a
bit?

PRESIDING JUDGE EBOE-OSU]JI: Remember we switched the tape.

MR HOOPER: Well, perhaps --

PRESIDING JUDGE EBOE-OSU]JI: Well, let's let him finish this and then --

MR STEYNBERG:

Q. Sorry, can you please complete your answer.

A. Iwassaying that where it was 8 November, when you look carefully at the

statement, it was someone who was there and wanted to know what was going on
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with the report, so I believed that it was in October, and in November he wanted to
know whether the report was completed.

Q. Do you -- do you agree, however, that on the -- when that email was sent in
November you were not present, correct?

A. The second email when it was sent, I wasn't there, but the first in October I was
there. There were three of us: Number 1, number 3 and me.

PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, we'll leave it there.

MR STEYNBERG: As the Court pleases.

Q. Thank you, Mr Witness. No further questions.

PRESIDING JUDGE EBOE-OSUJI:  Witness, that concludes the examinations of you
by the lawyers and the Judges have no questions for you.

Counsel, is there any reason not to discharge the witness from his subpoena?

MR HOOPER: No, your Honour, from the Defence point of view for Mr Ruto, no.
PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman?

MS BUISMAN: No, your Honour.

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?

MR STEYNBERG: Not from the Prosecution's perspective.

PRESIDING JUDGE EBOE-OSUJI: We thank you very much for coming and
testifying. You are now discharged as a witness in the case and you are also
discharged from your subpoena or summons as we like to call it. So we wish you
good luck and safe journey back to where you live. Thank you.

THE WITNESS: (Interpretation) Thank you, your Honour.

(The witness is excused)

PRESIDING JUDGE EBOE-OSUJI:  The Court will now adjourn.

THE COURT USHER: All rise.
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(The hearing ends in open session at 4.20 p.m.)
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