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Tuesday, 25 November 20148

(The hearing starts in open session at 9.36 a.m.)9

THE COURT USHER:  All rise.10

The International Criminal Court is now in session.11

Please be seated.12

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.13

Court officer, the case please.14

THE COURT OFFICER:  Good morning.  Situation in the Republic of Kenya, in the case of15

the Prosecutor versus William Samoei Ruto and Joshua Arap Sang, case reference16

ICC-01/09-01/11.17

And for the record we are in open session.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you.19

Appearances?20

MR STEYNBERG:  Good morning, your Honours.  For the Prosecution, Anton Steynberg21

back in place of Mr Lucio Garcia.  Otherwise, the team remains the same.  Thank you.22

MR NARANTSETSEG:  Good morning, your Honours.  On our side, Orchlon Narantsetseg,23

James Mawira and Amanda Wilmot.  Thank you.24

PRESIDING JUDGE EBOE-OSUJI:  Thank you.25
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MR (Redacted):  Your Honours, good morning. (Redacted) assisting Witness P-800.1

Thank you.2

MR KIGEN-KATWA:  Good morning, your Honours.  Mr Sang is present.  His team3

remains the same.  Our case manager will join us shortly.  Thank you.4

MS ALAGENDRA:  Good morning, Mr President, your Honours.  The Ruto Defence team5

remains the same.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you.7

And, Witness, welcome back.  Your questioning will continue today with Ms8

Alagendra continuing her cross-examination.9

You will wrap it up today?10

MS ALAGENDRA:  That is definitely my intention, your Honour.11

PRESIDING JUDGE EBOE-OSUJI:  Yes, thank you.12

Proceed.13

MS ALAGENDRA:  Your Honour, perhaps before that - and I do apologise in14

advance - could I request for that we deal with some of the exhibits that we've gone through15

until now?16

PRESIDING JUDGE EBOE-OSUJI:  All right.17

MS ALAGENDRA:  Or perhaps I can come back to that?18

PRESIDING JUDGE EBOE-OSUJI:  Let us do this, during a break, as I've been doing this19

every which way, proceed with your questioning, but during the break canvass with the20

Prosecutor which ones they object to and which ones they don't.  So the agreed ones we can21

deal with in the usual way we've dealt with the last few exhibits from the Prosecution, which22

is filed later, but if there is any one they have difficulty then we can look at that specifically or23

those specifically.24

All right?25
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MS ALAGENDRA:  Thank you very much, your Honour.1

PRESIDING JUDGE EBOE-OSUJI:  Yes.2

WITNESS:  KEN-OTP-P-0800 (On former oath)3

QUESTIONED BY MS ALAGENDRA: (Continuing)4

Q.   Good morning, Mr Witness.5

A.   Good morning.6

Q.   Sir, I'm going to proceed to speak to you about the ODM rally that you said you7

attended.  And, sir, your testimony to the Court was that you attended an ODM rally at the8

Eldoret 64 Stadium on either 19 or 20 December.  That was your testimony to the Court.9

And we agree with you, sir, that the description you provided their Honours where you10

indicated it was close to West Market, we agree with you that that is indeed the Eldoret 6411

Stadium which is in that location.  Do you understand me, sir?12

A.   Yes.13

Q.   Sir, am I correct that in fact during your preparation session with the Prosecution you in14

fact told them that the date of the rally, 23 December, stuck in your mind because of the15

words you heard spoken?  Do you recall telling them that, sir, and it's in your proofing16

notes?17

A. Yes.18

Q.   And also, sir, if I can take you back to your very first statement to the Prosecution in19

October, what you told them in fact was that you attended a rally - ODM rally - on 2320

December at the Kipchoge Stadium.  Do you recall that?21

A.   Yes.22

Q. And let me ask you, sir, does it surprise you that person number 13, the person that you23

introduced to the Prosecution, he made a statement after that, after your statement to the24

Prosecution, and he also said the same thing, that he attended an ODM rally at the Kipchoge25
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Stadium on 23 December 2007?  Does that surprise you that he said that?1

A.   I don't know about his statements.2

Q.   And what is interesting, sir, is that neither of you tell the Prosecution that the other was3

present at that rally.  You did not say that to the Prosecution, did you, sir, that you attended4

this rally with person number 13?5

A.   I didn't say I was with him.6

Q.   And in fact, sir, am I not correct that this is a story that the two of you fabricated7

together, and that is why both of you gave the same false story?  Am I right, sir?8

A.   You are wrong, because I've never discussed this with person number 13.9

Q.   And, sir, it is a story that both of you get terribly wrong, we say, because on 2310

December, Mr Ruto, Mr Mudavadi, Mr Raila Odinga and Mr Joe Nyaga were actually on a11

campaign tour in the Western Province.  Right after that they headed to Nairobi for their last12

ODM rally at Nyayo Stadium?13

PRESIDING JUDGE EBOE-OSUJI:  Counsel, can you rephrase that without arguing with the14

witness?15

MS ALAGENDRA:16

Q.   Did you know, Mr Witness, that in fact on 23 December 2007, Mr Ruto, Mr Mudavadi17

and Mr Nyaga were actually on a campaign tour in Western Province, and right after that18

they headed back to Nairobi, because the next day was the final ODM rally in Nyayo Stadium?19

Were you aware of that at the time you gave your statement to the Prosecution?20

A.   I only knew about the rally I attended.21

Q.   Sir, do you recall during the 2007 elections how many ODM rallies were held at the22

Eldoret 64 Stadium?23

A.   No, I don't -- I didn't keep record of the number of rallies.24

Q.   Sir, it is our case that there were two ODM rallies that took place at the Eldoret 6425
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Stadium in 2007, and it is also the case, sir, that both the Prosecution and the Defence are in1

agreement that there were two rallies that took place in the 64 Stadium, and one rally was on2

19 August 2007 and the other rally was on 11 November 2007.3

PRESIDING JUDGE EBOE-OSUJI:  Now, you have to split it up.4

MS ALAGENDRA:5

Q.   Sir, I'll just rephrase that.  Both the Prosecution and the Defence are in agreement that6

there was a rally at the Eldoret 64 Stadium on 19 August 2007.  Do you understand that, sir?7

A.   That is information I'm getting from you now.8

Q.   And the Prosecution and the Defence, sir, are in agreement that there was another rally9

at the Eldoret 64 Stadium on 11 -- on 10 November 2007.  Does that sound about right to you,10

sir?11

A.   I did not get your question about that.12

Q.   Both parties, the OTP and the Defence, we agree there was a rally - ODM rally - that13

took place at the Eldoret 64 Stadium on 10 November 2007.  Did you hear about that rally?14

A.   I've stated -- I have stated that I know about the rally I attended between those dates.15

Q.   And I'll put it to you, sir, that in fact in 2007, those were the only two rallies that took16

place at the Eldoret 64 Stadium.  What do you say to that, sir?17

A.   There was a rally that took place between the dates I've given, because I remember it18

was in fact about a week before the elections, and to my recollection, I think that should have19

been the last rally of ODM in Eldoret before the 2007 elections.20

PRESIDING JUDGE EBOE-OSUJI:  Counsel, your proposition is that there were only two21

ODM rallies at the Eldoret 64 Stadium; is that your proposition.22

MS ALAGENDRA:  Indeed, your Honour.23

PRESIDING JUDGE EBOE-OSUJI:  And no more than two?24

MS ALAGENDRA:  Indeed, your Honour.25
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PRESIDING JUDGE EBOE-OSUJI:  Witness, do you agree with that?1

THE WITNESS:  I don't know about the number of rallies that took place in -- in that stadium2

in that particular -- in that particular year, but I know about the rally I've given testimony,3

because that rally was about a week before elections.4

MS ALAGENDRA:5

Q.   Thank you, sir.  In fact, you are very correct, there was a rally that took place in Eldoret6

about a week before the elections.  In fact, it was on 20 December 2007.  And that rally, sir,7

was indeed the last ODM rally in the area, but it took place in Huruma ground.  Do you8

understand me?  Do you have anything to say to that, sir?9

A.   The rally -- speak about the rally that took place in 64 Stadium.  If there was -- if after10

that the people or -- or the leaders who attended the rally also stopped by to speak to people11

in Huruma, that one, I don't know.12

PRESIDING JUDGE EBOE-OSUJI:  Is it your position that the rally you say took place about13

a week before the election, which you say might have been the last ODM rally, are you saying14

that it took place at the 64 Stadium and not at Huruma ground, the one you had in mind?15

THE WITNESS:  Yes.  The one I have in mind took place in 64 Stadium.16

MS ALAGENDRA:17

Q.   Sir, isn't it the case that the reason you have changed your previous statement to the18

Prosecution, that the rally took place on 23 December at Kipchoge Stadium is because you19

were listening to the testimony of person number 13, and you heard the Defence say to the20

witness that on 23 December there was no rally in Kipchoge Stadium, and that is why, sir,21

you've changed your statement, isn't it?22

A.   No.  The dates -- the date that I have changed about the date is because I remember23

(Redacted) during the elections, and with the electoral rules, there was -- it was -- it was stated24

that one week before elections there will be no campaign, and therefore I think the rally25
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should have taken place one week before -- before elections.  That's why I said it's either 19th1

or 20th.2

Q.   Sir, just as a reminder, please when answering questions, be careful not to say anything3

which may identify you.  And also, can I please request you, sir, to only answer the question4

I've asked.5

A.   Your Honour, there are questions that needs me to elaborate, and that is why I feel more6

comfortable to answer questions and elaborate myself in private session, because when I7

speak in private -- in a -- in a public session, I tend to break my answers of which might not be8

well understood.  So I request that because issues I'm asked by the counsel here needs me to9

elaborate, I request that to go to private session during this cross-examination so that I'm able10

to elaborate myself very clearly.11

PRESIDING JUDGE EBOE-OSUJI:  We will proceed as we have been doing.  And you have12

from time to time asked for us to go into private session so that you could speak fully, and13

we've done that on occasion.  There has been one or two occasions where we thought that14

you could answer in the public session and then later on we would see if we needed to go into15

private session to make sure that you fully expressed yourself.  And we also checked with16

you afterwards to see whether we needed to go into private session.  So we will proceed17

along those lines.18

If you feel that a specific question asked is one which you feel more comfortable19

expressing yourself fully in the private session, you will let us know, okay?20

THE WITNESS:  Yes, your Honour.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you.22

MS ALAGENDRA:23

Q.   Sir, can you answer my question with a "Yes" or "No," please. Isn't it the case that you24

were following the testimony of person 13 when he testified in this Court?25
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A.   I was not following.1

MS ALAGENDRA:  Your Honours, if I can go to tab 45 please.  It's the Prosecution file.2

Q.   And it's your interview, sir, with the Prosecution on 21 September 2014.  And it is3

KEN-OTP-0144-0272 and I'm looking at page 0285, from lines 463 and 464, and I will read it to4

you, sir.5

Your Honours, I'm looking at lines 463 to 464.6

And there, sir, you were discussing what you had heard about the testimony of person 13,7

and this is what you said and I'll read a portion of it, "But listening to the testimony, that I8

believe it is him who was giving the other day -- the other Tuesday."9

There you have it, sir.  You were listening to that testimony, weren't you, sir?10

A.   It was announced in the Kenyan media about the testimony.  I was not following one11

by one when the testimony was continuing, like the way I'm doing here now at this particular12

time.  It was only on news that I heard that this person number 13 had -- had said that he13

was lying in his -- at first in his testimony.14

Q.   Sir, I put it to you, sir, that in fact you were following the testimony of person 13 and15

that's the reason you changed the location and the dates of the rally.  That's our proposition.16

Do you agree, or you don't agree, sir?17

A.   I don't agree.18

Q.   And I also put it to you, sir, that at no time did Mr Ruto speak at any ODM rally at the19

Eldoret 64 Stadium where he made inciting statements against the Kikuyus.  Do you agree,20

or you don't agree?21

A.   I think I said I didn't actually remember the words of William Ruto at that particular22

rally, or we can look at my testimony about the rally and the words I said about Mr William23

Ruto.24

Q. Sir, in fact, I'm going to just move on to another area.25
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And, your Honours, perhaps we can go into a private session now, please?1

PRESIDING JUDGE EBOE-OSUJI:  Private session.  For how long?2

MS ALAGENDRA:  I'm hoping not more than about 20 minutes, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  Private session.4

*(Private session at 10.00 a.m.) Reclassified as Open session5

THE COURT OFFICER:  We are in private session, Mr President.6

MS ALAGENDRA:7

Q.   Sir, during your preparation session with the Prosecution last week, you told them that8

(Redacted)9

That is correct, isn't it, sir?10

A.   Yes.11

Q.   And you also told the Prosecution that (Redacted) and that you started working there12

from (Redacted).  That's what you said, isn't it?13

A.   Yes.14

Q.   And you also said that (Redacted)15

(Redacted) That's correct, isn't it, sir?  That's what you said?16

A.   Yes, I joined them.17

Q.   Sir, (Redacted)18

(Redacted)19

A.   I don't know.20

Q.   Could it be months, years?  Do you have an estimate?21

A.   I don't know.22

Q.   And, sir, you'll agree that in 2008/2009 - this is now after the post-election violence - that23

(Redacted) and (Redacted), they were also (Redacted), isn't24

it?25
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A.   I've not heard about (Redacted) at that time.1

Q.   Fair enough.  And, sir, am I correct that your ID number is (Redacted), your Kenyan ID2

number?3

A. (Redacted).4

Q.   That is your ID number, sir?5

A.   That is my ID number.6

Q.   Thank you.  And, sir, you told the Court that (Redacted).7

(Redacted). Do you maintain that testimony?  Do you say that is true?8

A. (Redacted)9

Q.   And you told the Court that (Redacted); is that right?10

A.   Yes, I was the one (Redacted).11

Q.   And how were (Redacted), sir?  Was it (Redacted)?12

A.   It was (Redacted)13

(Redacted)14

(Redacted)15

Q.   And when you say they will (Redacted)?16

A.   Yes.17

MS ALAGENDRA:  And (Redacted) is (Redacted).18

Q.   And was it at (Redacted), sir, (Redacted)?19

A. (Redacted).20

Q.   Thank you for that.  And, sir, was it (Redacted)?21

A.   I don't remember (Redacted).22

Q.   And where are those (Redacted), sir?23

A. (Redacted)24

Q.   Who did you hand them to?25
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A.   There was no handing over.1

Q.   So at the time you spoke to the Prosecution then, are you saying you didn't have any of2

(Redacted) with you?3

A.   I've said when I left I didn't (Redacted).4

Q.   Thank you, sir.  That's very clear.  And when did you -- and when they were5

(Redacted), was it in the same year, 2007, or was it much later?6

A. Some were before elections, (Redacted), and others were after elections.7

Q.   But in 2008, or how long after the elections?8

A. (Redacted)9

(Redacted)10

(Redacted)11

Q.   But you see, sir, my difficulty is this:  You were not renting that building in 2007, or12

2008, or in fact 2009. (Redacted), sir.  That's correct, isn't it?13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

Q.   Let me just move on, sir.  Sir, if you didn't have these reports with you when you were20

meeting the Prosecution, why did you tell them you had it when you met them?  Why?21

A.   I said I was (Redacted) and I told the22

Prosecution (Redacted)23

(Redacted) that I had in mind at that particular time.  My intention was not to hide anything24

to the -- to the -- to the Prosecution.25
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Q.   All right, so let me show you where you told them that you had the reports.1

And, your Honour, if we can go to tab 85, your Honour.  That is the screening notes,2

KEN-OTP-0086-0136, and your Honours I'm looking at page 0139 and I'm looking at3

point 9, your Honours.  It says "Documentary evidence."4

And, sir, this is what you told the Prosecution when you met them for the first time,5

"(Redacted) still has electronic and paper reports, which he had documented during6

the PEV, stored in a safe place in ..." redacted.  "He can obtain them for the OTP."7

You told them this, didn't you, sir?8

A.   Yes, I now remember about this document you've just read. (Redacted)9

(Redacted)10

(Redacted) I was talking about.11

Q.   And also in the previous page at 0138, the third paragraph, the last sentence there, in12

relation to December 27, 2007, the last sentence you say:  "(Redacted) can retrieve his old13

written monitoring and electronic reports to verify exact dates."14

Do you see that, sir?  Is that also referring to (Redacted)?15

A.   Which -- you're talking about which paragraph?16

Q.   Sorry.  4, it says "December 27, 2007."  Do you see?  Point four, the last sentence,17

"(Redacted) can retrieve his old written monitoring and electronic reports and verify exact18

dates."19

PRESIDING JUDGE EBOE-OSUJI:  Where are you?  I'm also looking for it.20

MS ALAGENDRA:  Your Honours, at the same screening note, page 0138, and if your21

Honours looks at the third paragraph from the top where it says number 4, December 27, 2007,22

the last sentence, your Honour.  "(Redacted) can retrieve his old written monitoring and23

electronic reports to verify exact dates."24

Q.   Sir, is that also referring to (Redacted)?25
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A.   I don't remember exactly the reports I was talking about here, because there were1

reports I went to -- I was even sent by the investigators to get, and that is how the only2

document I was able to find was (Redacted).  And other reports I did not -- I3

was not able to get -- to get -- to get other reports.  That's why I was saying I suspect that4

maybe that is the time I was sent to get the other reports, and I don't -- I don't remember5

which reports we were talking about here, whether they are those ones that I was sent to go6

and get or they were reports from (Redacted).7

Q.   Okay.  And why is it you couldn't get the other reports?8

A. (Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted), and that is how I was able to hand the (Redacted) to the13

Prosecution.14

Q.   Okay.  Sir, it was (Redacted), not your home, right?  Is that15

what you said?16

A.   My home was not burnt.17

Q. (Redacted) was burnt?18

A.   Yes.19

Q.   In (Redacted)?20

A.   In number 9, location 9.21

MS ALAGENDRA:  Okay.  And if we can go to tab 84, your Honours.22

PRESIDING JUDGE EBOE-OSUJI:  If I may, hopefully that doesn't interfere with your23

cross-examination.24

But, Witness, is it the case that you said when you were at, I'm trying to understand, at25
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(Redacted), you were also (Redacted)?1

(Redacted) ?That's what I meant by "you." (Redacted)2

(Redacted)3

THE WITNESS:  Yes.4

PRESIDING JUDGE EBOE-OSUJI: (Redacted)?5

THE WITNESS:  Yes.6

PRESIDING JUDGE EBOE-OSUJI:  As well as -- so the same kind of (Redacted)7

(Redacted)?  That was also their business?8

THE WITNESS:  Yes.9

PRESIDING JUDGE EBOE-OSUJI:  Okay.  Thank you.10

MS ALAGENDRA:  And, your Honours, if I can go to tab 84, KEN-OTP-0129-0573.  And11

I'm looking at the next page, 0574, your Honour, and it's the third line from the top, which12

starts with "I still ..."  Do your Honours have it?  It's at tab 84, your Honour, Defence bundle.13

PRESIDING JUDGE EBOE-OSUJI:  Investigator's report?14

MS ALAGENDRA:  Indeed.  Indeed, your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  Filed on 1 May 2014?16

MS ALAGENDRA:  Indeed.17

PRESIDING JUDGE EBOE-OSUJI:  All right.  And where --18

MS ALAGENDRA:  And I'm looking at the next page, 0574.19

PRESIDING JUDGE EBOE-OSUJI:  All right.20

MS ALAGENDRA:  And I'm looking at the top paragraph, third line, which starts with "I21

still."22

Q.   Sir, here you tell the OTP in relation to (Redacted) apparently,23

you say, "I still have a copy on my USB stick, in (Redacted)." I quote, "I still have a copy on my24

USB stick, in (Redacted)."  Unquote.25
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Sir, did you give this USB stick to the OTP?1

A.   I don't remember, but I think if I'm not wrong that we spoke about the (Redacted) and2

actually I don't remember whether I gave these (Redacted) to the investigators.  I don't3

actually recall about it.  I've already given so many things to the investigators.  I don't recall.4

Q.   Sir, we haven't received it from the Prosecution, sir, and I'm sure the only reason is5

because you never gave it, but let's move on from that, okay?6

And sir, you see, you've told the Chamber that you were not able to give all these documents7

to the Prosecution because your (Redacted), but8

that's not what you told the Prosecution as to why you couldn't give them the reports.  And9

let me assist you, I will take you to your explanation to the Prosecution.10

MS ALAGENDRA:  And, your Honours, if I can go to tab 86, please.  It is11

KEN-OTP-0107-0317.  And it's a short investigator's note, so let me read it into the record.12

"(Redacted)..." that was you "... was interviewed by (Redacted)13

(Redacted) had intended to14

send material relevant to his statement to ..." redacted "... field office staff member15

prior to being interviewed; however he was unable to do this. (Redacted) explained16

(Redacted)17

(Redacted)"  Full stop.  "Apparently (Redacted)18

(Redacted) and this prompted him to destroy the19

material."20

A.   Yes.21

Q.   That is what you told the Prosecution, isn't it, sir?22

A.   Yes.23

Q.   And am I right, sir, that you never had any of this material at the time you were meeting24

the Prosecution for the first time?  You told them you had all these reports because you25
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wanted them to view you as a prized witness.  That's the truth, isn't it, sir?1

A.   No, it's not true. It is true that (Redacted)2

(Redacted)3

(Redacted)4

(Redacted), and therefore I was not able to get the reports that I really wanted to take to5

the -- to the -- to the Prosecution.6

And if the case -- if only the issue of these reports were -- were the reason to -- to take me as7

a -- as a witness then, they will have discontinued me after finding out that I was not able to8

get the reports.  Therefore, it is not about those reports that -- that give the -- the Prosecution9

reason to take me as a witness, because it is just the first or second meeting that I'm giving10

explanation of what has happened, and therefore, this is not the reason why I am a witness.11

It was -- it was not because of this report.12

Q.   Okay, sir.  I will move on.13

PRESIDING JUDGE EBOE-OSUJI:  You said it's a short report.  You read all of it, but you14

didn't read all of it in, or did you?  Did you read the last sentence as well?15

MS ALAGENDRA:  I will read it into the record, your Honour.  The last sentence on that16

report, and I quote, "The only relevant item (Redacted) was able to bring was a (Redacted)"17

(Redacted). “End, end of quote.  Thank you, your Honour.18

Q.   You see, Mr Witness, I put it to you that (Redacted)19

(Redacted) in 2007.  Do you agree, sir?  You can just say "Yes" or "No," please.20

A.   No.21

Q.   And in fact, sir, if you say that (Redacted)22

(Redacted), I'll put it to you that he has told the Prosecution (Redacted).23

(Redacted) Do you agree with me, sir?24

A.   I don't know about (Redacted)25
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(Redacted)1

Q.   I agree with you, sir.2

PRESIDING JUDGE EBOE-OSUJI:  The point was whether it's (Redacted).  So3

which do you say is the day -- the year?4

THE WITNESS: (Redacted).5

PRESIDING JUDGE EBOE-OSUJI:  Would you remember approximately the month?6

THE WITNESS:  I don't recall.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

MS ALAGENDRA:9

Q.   Sir, in fact the first time that there was any sign of life of (Redacted)10

(Redacted).  Am I right, sir?11

A.   Repeat your question, please.12

Q. (Redacted)13

(Redacted) am I right?14

A.   No, because we also work with (Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

Q. (Redacted), isn't it?  "Yes" or "No" please, or if you don't25
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remember please say you don't remember.1

A.   Yes, it is that (Redacted).2

(Redacted)3

(Redacted) Am I right, sir?4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

Q.   Sir, I will just read to you what you say in your statement to the Prosecution at17

paragraph 152.  It's at tab 1, your Honours, and the ERN is KEN-OTP-0082-0187 at 0215.18

I'm looking at paragraph 152 and you said:19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted) End of quote.25
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Is that correct, sir, that is what (Redacted) was?1

A.   That is what I've just explained.2

Q.   And what was your -- (Redacted)?  Did you find that the3

(Redacted)4

A. Yes, (Redacted)5

(Redacted)6

(Redacted)7

Q. (Redacted)8

(Redacted)?  Just "Yes" or "No" will do, please.9

(Redacted)10

(Redacted)11

Q. And am I right, sir, that (Redacted)12

(Redacted)13

(Redacted)14

A.   Kindly repeat your question.15

(Redacted)16

(Redacted), am I right?17

A.   You are wrong.  As a person, me, (Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

Q.   Okay, sir.  I was going to go into more detail about that, but looking at the time let me2

just put it to you, sir, looking at what you've just told the Court was the (Redacted)3

(Redacted)4

(Redacted)5

Do you agree, or you don't agree?  You can just say "Yes" or "No," please.6

A.   It was not false.7

MS ALAGENDRA:  Your Honours, if we can go to a public session?8

PRESIDING JUDGE EBOE-OSUJI:  Open session.9

(Open session at 10.39 a.m.)10

THE COURT OFFICER:  We are in open session, Mr President.11

MS ALAGENDRA:  Sir, I'm going to play you a short video.12

Your Honours, this will be KEN-D09-0042-0247.  The transcript, your Honour, is at13

tab 60 - six-zero - of the Defence bundle.  I beg your pardon, your Honour, the ERN14

is KEN-D09-0042-0283 and the transcript is KEN-D09-0042-0284, tab 60.15

(Playing of the video excerpt KEN-D09-0042-0283)16

MS ALAGENDRA:17

Q.   I put it to you, sir, based on this report that we've just heard, that the report we were18

discussing in private session provided by you was false.  You can agree or disagree, and19

please don't say more.20

A.   I request that we go to private session.21

PRESIDING JUDGE EBOE-OSUJI:  Private session.22

*(Private session at 10.42 a.m.) Reclassified as Open session23

THE COURT OFFICER:  We are in private session, Mr President.24

MS ALAGENDRA:25
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Q.   Sir, do you agree with my proposition, that the (Redacted)1

was in fact false and baseless?2

A.   I disagree because --3

Q.   Sir, I'm just going to stop you there.  Right now all I want to know is whether you4

agree or disagree.5

A.   Let me elaborate myself, my answer.6

PRESIDING JUDGE EBOE-OSUJI:  Let him finish, Ms Alagendra.7

Witness, continue.8

THE WITNESS:  I disagree because (Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

PRESIDING JUDGE EBOE-OSUJI:  All right.  Witness, I need you to respond specifically to18

the proposition put to you, and that was that (Redacted) was wrong or it was false and that19

concerned a specific instance.  Let's deal with that.20

Can you refresh the proposition so the witness is directly pointed to it, so it is fresh in21

his mind.22

MS ALAGENDRA:23

Q.   Sir, we just heard in the news report that I played for you that (Redacted)24

(Redacted) And I put to you, sir, that the25
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(Redacted) in fact false.  Do you agree or you don't agree?1

Just a "Yes" or "No," please.2

A.   I don't agree.3

PRESIDING JUDGE EBOE-OSUJI:  You can also if you want to elaborate as to why you4

maintain the correctness of (Redacted), you can briefly explain that to the Court so5

we can also get the picture.6

MS ALAGENDRA:  Your Honours, if I may just --7

THE WITNESS:  Because I don't --8

MS ALAGENDRA:  If I just may intervene, your Honour.  If I can play the rest of the video9

and put in an additional or show the witness an additional document, then his response can10

address the whole thing, if your Honours will allow me?11

PRESIDING JUDGE EBOE-OSUJI:  Would you want to see the whole thing, Witness, or12

would you want to elaborate now?  It's up to you.13

THE WITNESS:  I would like to elaborate because I know there are many of such comments.14

PRESIDING JUDGE EBOE-OSUJI:  All right.  Elaborate, but focus on the particular matter,15

not generally how things worked in the country and the region generally.  Just respond16

specifically to the question, to the matter at hand, which is (Redacted).17

THE WITNESS:  Yes. (Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

PRESIDING JUDGE EBOE-OSUJI:  So Ms Alagendra, you're playing the rest of the --3

MS ALAGENDRA: Indeed, your Honour.4

PRESIDING JUDGE EBOE-OSUJI:  All right.5

(Playing of the video excerpt KEN-D09-0042-0283)6

MS ALAGENDRA:  Your Honours, I'm just going to scroll towards the --7

(Playing of the video excerpt KEN-D09-0042-0283)8

MS ALAGENDRA:9

Q.   Sir, do you see what is being held up there, sir, at time stamp 02.15 seconds?  Do you10

agree with me, sir, it is the CDF report card issued by the National Taxpayers Association for11

the various CDFs?  Do you agree?12

A. (Redacted)13

Q.   Have you ever seen the report card for the Eldoret North constituency issued by the14

National Taxpayers Association?  Have you ever seen it, sir?  It's an independent body.15

A. (Redacted)16

(Redacted)17

Q.   I see.  So you know what was in that report card for Eldoret North constituency?18

A. (Redacted)19

(Redacted)20

Q.   So the National Taxpayers Association, an independent investigation was done and they21

come up with their report cards, but they were wrong? (Redacted)22

(Redacted)?  That is what you want this Court to23

believe, isn't it, sir?24

A.(Redacted)25
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(Redacted)1

(Redacted)2

Q.   Sir, (Redacted)3

(Redacted), did it, sir?  "Yes" or "No," please.4

A.   It was about (Redacted).5

Q. (Redacted), isn't it, sir? (Redacted)6

(Redacted), did you?7

A.   Repeat your question.8

Q. (Redacted)9

(Redacted)10

did you?11

A. (Redacted)12

Q.   Sir, could you please just answer "Yes" or "No", sir?13

A.   Let me elaborate myself. (Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

Q.   And you didn't (Redacted), did you, sir?19

A. (Redacted)20

Q.   Sir, the answer is "No," isn't it?21

A.   No to?22

Q.   You didn't (Redacted), did you?23

A.   I didn't (Redacted).24

Q.   Sir, now, let's look at some of the people who (Redacted)25
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(Redacted).  Let's talk about (Redacted), sir.  He was a staunch PNU supporter, wasn't1

he?2

PRESIDING JUDGE EBOE-OSUJI:  One second before you -- keep hold of that question.3

This is for you and you can ask the witness, but I ask you since this is your proposition, Ms4

Alagendra.  Did the (Redacted)5

MS ALAGENDRA:  Your Honour, for my understanding, and I don't want to commit myself6

to anything, is that the (Redacted)7

(Redacted)8

(Redacted), your Honour.  The target9

was (Redacted).10

PRESIDING JUDGE EBOE-OSUJI:  So whose limitation then would that be, (Redacted)11

(Redacted)?12

MS ALAGENDRA:  Your Honour, perhaps we can deal with this in submissions at the13

appropriate time.14

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  Okay.15

MS ALAGENDRA:16

Q.   Sir, going back now to (Redacted), he was a staunch PNU supporter, wasn't17

he, sir?18

Is there any reason why you are taking so long to answer, sir?  You are free to say you don't19

know as well.20

A.   Yeah, I'm taking time because I know him to have been a member of different parties.21

And at the time he was a PNU.22

Q.   And (Redacted), she was a PNU agent in the 2007 elections, wasn't she?23

A.   I don't know.24

Q.   And (Redacted), he was PNU (Redacted)25
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(Redacted) in 2007, wasn't he, for PNU?1

A.   I don't know.2

Q.   And (Redacted), she was a PNU agent as well, wasn't she, sir?3

A.   I don't know.4

Q.   And (Redacted), he told the OTP that he was a PNU supporter.  Did you know that,5

sir?6

A.   I don't believe anything (Redacted) says after he told me that he's --7

Q.   Sir, you think --8

A. -- told -- he's told what to say by the (Redacted).9

Q.   Well, that's what he told the OTP at the time you sent him to them, sir.10

So do you know or -- whether or not (Redacted) was a PNU supporter?11

A.   Withdraw your word "sending" because I did not send him.12

Q.   Sir, can you please answer my question?13

A.   But don't say that I sent (Redacted) anywhere.14

PRESIDING JUDGE EBOE-OSUJI:  All right, Witness.  Let's answer the question and move15

on.  You didn't answer the question.  We'll leave it at that.  Now move on, please.16

MS ALAGENDRA:17

Q.   Sir, in your statement to the OTP, you told them that you had provided a statement to18

the (Redacted) in relation to19

(Redacted).  Do you recall that?20

A.   No.21

Q.   You don't recall your statement or you don't recall that you (Redacted)22

(Redacted)?  What don't you recall?23

A.   Repeat it.24

Q.   What don't you recall?  You don't recall what you told the Prosecution, or you don't25
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recall that you (Redacted)?1

A.   I was not -- I was -- I've never been in (Redacted)2

(Redacted)3

Q.   And that (Redacted) a statement you gave to (Redacted); am I right?4

A.   The statement I gave to (Redacted)5

(Redacted), and I left it at that.6

PRESIDING JUDGE EBOE-OSUJI:  And we will leave it at that for now.  We will take our7

morning break and come back in 30 minutes.8

We go to closed session now.9

*(Closed session at 11.00 a.m.) Reclassified as Open session10

THE COURT OFFICER:  We are in closed session, Mr President.11

(The witness stands down)12

PRESIDING JUDGE EBOE-OSUJI:  The Court will rise.13

THE COURT OFFICER:  All rise.14

(Recess taken at 11.01 a.m.)15

(Upon resuming in open session at 11.36 a.m.)16

THE COURT USHER:  All rise.17

Please be seated.18

THE COURT OFFICER:  Mr President, we are in open session.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.20

Ms Alagendra, please continue.21

MS ALAGENDRA:  Your Honours, if we can go into private session please?22

PRESIDING JUDGE EBOE-OSUJI:  Indeed.  And indeed it is an opportune request.  I also23

want to put something on the record in private session.24

*(Private session at 11.36 a.m.) Reclassified as Open session25
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THE COURT OFFICER:  We are in private session, Mr President.1

PRESIDING JUDGE EBOE-OSUJI:  Thank you.2

For the record I thought I should mention that while we were in the lift I -- it's one of3

the reasons why lawyers and Judges shouldn't be in the same lift.  I enquired from4

Mr Steynberg whether the -- we should have the next witness ready to go and he5

indicated that the witness didn't take well the decision of the Court, but that he hopes6

that we should expect to have a witness.7

MR KHAN:  I'm grateful, Mr President.  That's absolutely in order and my learned friend,8

Mr Steynberg, was so kind as to alert me to that fact as well.  So I'm grateful.9

PRESIDING JUDGE EBOE-OSUJI:  Continue.10

MS ALAGENDRA:  Thank you, your Honour.11

Q.   Sir, I'm going to read to you your statement.  And, your Honours, it's at tab 1 of the12

OTP bundle, KEN-OTP-0082-0187, and I'm going to read to you paragraph 168, which is at13

ERN-0217, and I quote:14

"I provided a statement on the PEV to (Redacted) sometime towards the15

(Redacted).  I made this statement (Redacted)16

(Redacted) to see if I could give a statement on the PEV. (Redacted) told17

me that my statement would (Redacted) for the purposes of18

investigations into the PEV.  The people present at the time of the taking of my19

statement were (Redacted).  The taking of the statement lasted for (Redacted)20

(Redacted), read it and signed it.  I was not offered anything in exchange for21

the statement nor did they tell me what to write."  End of quote.  Do you confirm22

that, sir?23

A.   Yes.24

Q.   And, sir, do you -- do you confirm that -- first of all, let me ask you do you have a copy25
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of that statement?1

A.   No.2

Q.   Did (Redacted) not give you a copy?3

A.   I was not given.4

Q.   Well, sir, you will be happy to know that we believe you that you did provide such a5

statement to (Redacted) a copy of this statement to6

support what you told the OTP.  And I'm going to show you the statement, sir, and I'm7

going to ask you to just confirm your signature at this stage and we will revisit the statement8

later.  Do you understand me, sir?9

A.   Yes.10

MS ALAGENDRA:  And, your Honours, if I can go to tab 71 and I'm looking at the11

document KEN-D09-0042-0609.  Your Honour, I'm told that there was a loose copy that was12

handed over subsequently which was properly scanned, your Honour.  So it should be a13

loose document and the ERN is KEN-D09-0042-0609.14

PRESIDING JUDGE EBOE-OSUJI:  I do not see that loose document.15

MS ALAGENDRA:  Your Honours, I have more copies if that will assist?16

PRESIDING JUDGE EBOE-OSUJI:  Please.17

MR (Redacted):  Your Honour, I don't have a copy also.18

MS ALAGENDRA:  Your Honour, I'm going to be putting it on the screen.19

Q.   And if I can just take you, sir, to the last page of the document, which is 0 -- which ends20

at 0615.21

0615, please.  Could you go to the signature?22

Sir, do you confirm that's your signature?23

A.   Yes.24

Q.   And do you confirm that is your ID number, sir?25
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A.   Yes.1

Q.   And if you look above that, do you confirm it's your handwriting?2

A.   Yes.3

MS ALAGENDRA:  Thank you.4

You can take that off the screen.  In fact you can go to the first page as well, 0609, and if you5

can go right down to the bottom to the signature6

Q.   Sir, unfortunately it's not properly scanned it, but if you look at the tops of that7

signature would you be able to say whether or not you recognize that as your signature?8

A.   Mine.9

Q.   Did you say "It is mine," sir?10

A.   Yes.11

MS ALAGENDRA:  And perhaps we can do the same with the next page, 0610, and if we12

could go right down to the signature at the bottom please.13

Q.   Sir, do you confirm that is your signature?14

A. Yes.15

MS ALAGENDRA:  And if we can do the same with the page after that, 0611, and we'll go16

down to the signature again.17

Q.   Sir, do you confirm that is your signature?18

A.   Yes.19

MS ALAGENDRA:  And we can also go to the next page, 0612, and if we can go right to the20

bottom again please.21

Q.   Sir, unfortunately this page also we don't have a full scan, but can you recognize the22

tops of that as your signature, sir?23

A.   Yes.24

MS ALAGENDRA:  Thank you.25
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You can take that off the screen, please.1

Q.   Sir, we'll come back to this statement.  Sir, isn't it correct that at the time you were at2

(Redacted) making the statement it was not only (Redacted) that was with you, but3

(Redacted) were also there?  Am I correct, sir?4

A.   You are wrong.5

Q.   So you don't agree with me that those two individuals were also present; is that what6

you're saying?7

A.   Yes.8

Q.   Sir, you testified earlier that your house - your home - was not burnt, (Redacted),9

(Redacted) correct?10

A.   Yes.11

Q.   And you will also confirm, sir, that you have always been psychologically stable?12

You've never suffered any kind of emotional issues or depression in your life, have you?13

A.   No.14

Q.   And, sir, apart from your statement to (Redacted)15

(Redacted), do you recall whether or not you've provided any other information to any16

other organisation as either a witness or a victim of the post-election violence?  Do you17

recall?18

A.   I don't.19

Q.   Would it help you remember, sir, that in fact (Redacted)20

(Redacted)21

(Redacted)?  Does that help you remember?22

A. (Redacted)23

Q.   Perhaps I will assist you to recall.24

Your Honours, if we can go to tab 67, please, and I'm looking at KEN-D09-0042-0289.25
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And I'd like to turn to page 0296. And if you can zoom at number (Redacted) on that list.1

Sir, do you see number (Redacted) on your screen?2

A.   Yes.3

Q.   And isn't that you, sir?4

A.   It's me.5

Q.   So the name there is (Redacted) and the area coming from is (Redacted), ID number6

(Redacted).  And is that your phone number, sir, (Redacted)?7

A.   Yes.8

Q.   And there you've said that (Redacted), correct?9

A.   Yes.10

Q.   Which (Redacted) were you referring to, sir, for us to be clear?11

A. (Redacted)12

Q.   Sir, (Redacted)?13

A.   Yes.14

Q.   And is that what you're calling (Redacted)?15

A.   Yes.16

Q.   And is that your signature at the end there?17

A.   Yes.18

Q.   Thank you.19

And if I can go to page KEN-D09-0042-0294.20

And sir, (Redacted)21

(Redacted) which took place on (Redacted) at the22

(Redacted)23

(Redacted) is spelt (Redacted)24

Do you now recall attending this event, sir?25
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A. You say I was number?1

Q.   I just showed you, sir, number (Redacted), what we looked at earlier.  But now that2

you've seen this --3

A.   Is this a (Redacted)4

Q.   The --5

A. -- that I confirmed?6

Q.   The (Redacted), sir.7

A.   Then I've confirmed.8

Q. Thank you.9

Your Honours, if we can now go to tab 68 and the first page is KEN-D09-0042-0297,10

and I would like to go to page 0308.11

Sir, now this (Redacted)12

(Redacted).  Do you13

recall, sir, whether or not you attended this?  And if you don't, then I will assist your14

recollection.15

A.   I don't.16

Q.   Sir, in relation to this event, if we can go to page ending 0310 and we go to number17

(Redacted), please.  Sir, you see there is a (Redacted)," is that you sir?18

A.   Yes.19

Q.   And that's your signature at the end?20

A.   Yes.21

Q.   And here what you're doing, sir, is you're passing yourself off as a victim from22

(Redacted), are you not?23

A.   This was not written by me.24

Q.   But it's you, sir, it is written by you and (Redacted)25

ICC-01/09-01/11-T-160-Red-ENG WT 25-11-2014 33/95 NM T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0800

25.11.2014 Page 34

(Redacted)1

A.   Oh, I remember. (Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

Q.   Let me move on, sir.6

PRESIDING JUDGE EBOE-OSUJI:  Let me understand that.  Does it mean that you are the7

one who wrote the particulars appearing at (Redacted)?8

THE WITNESS:  No, it is -- what I -- (Redacted)9

(Redacted)10

PRESIDING JUDGE EBOE-OSUJI:  Did you say you (Redacted)?11

THE WITNESS:  Yes. (Redacted).12

PRESIDING JUDGE EBOE-OSUJI:  So the signature we see at the end of that line is yours; is13

that it?14

THE WITNESS:  Yes, that is mine.15

PRESIDING JUDGE EBOE-OSUJI: Please, proceed, Ms Alagendra.16

MS ALAGENDRA:17

Q.   Okay, sir, so then you provided them the information that you (Redacted) and18

then you signed it, correct?19

A.   Yes.20

Q.   And I put it to you, sir, in fact, there were no (Redacted)21

(Redacted); do you agree with that?  If you don't sir,22

you can just say "No," please?23

A.   I don't agree because you also know that I used to (Redacted).24

Q.   I see.  So you are able to attend (Redacted) and you're able to attend as a25
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(Redacted), yeah, as a -- one person, (Redacted); is that right, sir?1

A. (Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

Q.   Okay, sir.  I'll move on.7

Your Honours, we move to tab 70, please, and I'm looking at KEN-D09-0042-0316,8

please.  And if we can go to the signature.9

Sir, do you confirm your signature?10

A.   Yes.11

Q.   And if we go to the top of the document.12

And so this is the information you provided to (Redacted); am I right, sir?13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

That's information that you provided; am I right, sir?19

A.   Yes.20

Q.   And (Redacted) there, sir, that's (Redacted)?  Is that what it stands for?21

A.   Yes.22

Q.   And according to this statement you say there that the events happened in (Redacted)23

and it happened on 30 December 2007.  And the harm you suffered, sir, you say there is24

"(Redacted)"25
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That's information you provided sir?1

A.   Yes.2

Q.   But, sir, you just said (Redacted)3

(Redacted)?4

A.   Yes, (Redacted)5

(Redacted)6

(Redacted)7

Q.   Right.  And if we can go down, further down, and it says "(Redacted)8

(Redacted)9

(Redacted) Is that what you10

were asking for, sir?11

A.   Yes.12

Q.   Is that what really happened?13

A.   Yes.14

Q.   Right.  So let's move on to the next page.15

PRESIDING JUDGE EBOE-OSUJI:  Is that "please" or "plus"?  Let the witness tell us.16

THE WITNESS:  "Plus".17

PRESIDING JUDGE EBOE-OSUJI:  Plus?18

THE WITNESS:  Yes.19

PRESIDING JUDGE EBOE-OSUJI:  So it should read:  "... (Redacted)20

(Redacted) ..." is that what --21

THE WITNESS:  Yes.22

PRESIDING JUDGE EBOE-OSUJI:  Okay, thank you.23

MS ALAGENDRA:24

Q.   Now let's go to the next page, 0317, and let me read this.  This is what you say in your25
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statement there, sir, and I quote, "(Redacted)1

(Redacted)..." -- sir, if you can help me read your handwriting please?  What is2

that?  Is that an "M" or an "N"?  "... (Redacted)"?  Is it "N"?3

A.   (No audible response)4

Q.   Sir, you can -- I'm going to read the whole statement, you'll have time to read it, but can5

you just help me with those letters of your handwriting?6

A.   "U."7

Q.   Oh.  "... (Redacted) ..." -- sorry, your Honours, I will start from the8

beginning quoting.  Open quotes, "(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)"  End of quote.15

Sir, complete lies, isn't it, sir?16

A.   No, this is how I -- I experienced -- how I experienced during different occasions in that17

area.18

Q.   Sir, you told the Court on 30 December you were in (Redacted)19

You were not in (Redacted) and you were not (Redacted), were you, sir?20

A.   No.21

Q.   So which one is the falsehood, sir?  Is it what's in this statement, or is it what you've22

been testifying before their Honours in this Court?23

A.   I request to look at the whole of this statement.24

Q.   Sir, you've just confirmed what you've said here is true and my question to you is very25
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simple: Which narrative is true, what's in this statement or what you've testified before their1

Honours on oath in this Court, sir?  Which is the truth?2

A.   I -- according to me, this is not a statement that I have given anywhere.3

Q.   Sir, what's stated in the document is false, isn't it, sir?4

A.   I can see most of it is not what happened because of difference of dates.5

Q.   And, sir, isn't it the case, sir, that even the account you gave before their Honours in this6

Court is also false?7

A.   No.8

MS ALAGENDRA: Okay, sir.  I'll move on.9

Your Honour, perhaps we can go into a public session please?10

PRESIDING JUDGE EBOE-OSUJI:  Open session.11

(Open session at 12.06 p.m.)12

THE COURT OFFICER:  We are in open session, Mr President.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you.14

MS ALAGENDRA:15

Q.   Sir, a reminder that we're in open session and so please be guarded in your -- in your16

answers.  Sir, I'd like to discuss with you what you told the Court about the alleged training17

which took place at the farm in Boronjo.  Sir, am I correct, sir, and I'm getting this from your18

interview notes that you had with the Prosecution last week, that you received information19

about this training from person number 13?  Is that correct?20

A.   Yes.21

Q.   And person number 13 was not there himself, you told the Prosecution.  He got it from22

somebody else.  That's correct, isn't it, sir?  That's what you told the Prosecution last week?23

A.   Yes.24

Q.   Sir, are you aware that when person 13 spoke to the Prosecution for the very first time,25
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when he gave them his statement, he never mentioned anything about such a training?  Does1

that surprise you?2

A.   No, it doesn't because I don't know about his statements.3

Q.   And in fact, sir, when person number 13 testified in this court he confirmed that part of4

his statement to the Prosecution that he knew nothing about any such training taking place in5

Boronjo and he also told the Judges he never provided any reports to organisation 1.  Does6

that surprise you?7

A.   I request we go to private session.8

PRESIDING JUDGE EBOE-OSUJI:  Private session.9

*(Private session at 12.09 p.m.) Reclassified as Open session10

THE COURT OFFICER:  We are in private session, Mr President.11

THE WITNESS:  I am not surprised because he told me he was taught what to go and say12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

MS ALAGENDRA:18

Q.   Sir, I put it to you -- your Honours, perhaps we can go into a public session, please?19

PRESIDING JUDGE EBOE-OSUJI:  Public session.20

(Open session at 12.10 p.m.)21

THE COURT OFFICER:  We are in open session, Mr President.22

MS ALAGENDRA:23

Q.   And, sir, I put it to you, sir, that this whole story about training at the farm in Boronjo is24

all made up by you, isn't it?25
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A.   No, I only even came to know about Boronjo and the people mentioned through1

(Redacted)2

Q.   And, sir, I put it to you that in your statement to the OTP you in fact took this falsehood3

quite far, we say, and you told the OTP that the youth --4

PRESIDING JUDGE EBOE-OSUJI:  Question overruled.  You have to put factual5

propositions, not characterisation.6

MS ALAGENDRA:  I will take that again, your Honour.7

Q.   And is it not true, Mr Witness, that in your statement to the OTP you even told them8

that the youth were also trained to gouge out eyes and pour acid into the eyes of their victims?9

Do you recall telling that to the OTP, sir?10

A.   Yes.11

Q.   But you did not tell that to the Chamber and I put it to you the reason you did not testify12

about that is because sitting on that seat you probably realised it was a ridiculous proposition,13

am I right?14

A.   No.  And now that you've reminded me that, let it go to record that also that one was15

among what the youth were trained.16

Q.   Thank you, sir.  Have you visited this farm in Boronjo yourself?17

A.   No.18

Q.   Do you know who is a neighbour of this farm, sir?19

A.   I don't know.20

Q.   Have you heard of someone called Reuben Chesire?  Have you heard of him?21

A.   (No audible response)22

MS ALAGENDRA:  And, your Honour, for the record Chesire is C-H-E-S-I-R-E.23

THE WITNESS:  Yes, I've heard about Chesire.24

Q.   And Chesire in fact was a former Eldoret North MP before Mr Ruto.  Am I right, sir?25
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A.   Yes.1

Q.   And from the time he lost that election, he and Mr Ruto have never seen eye to eye.2

Am I right, sir?3

A.   I don't know.4

Q.   And I'm sure you would have followed the press regarding an incident where he5

accused Mr Ruto of slapping him.  Do you remember that story?6

A.   No.7

Q.   And in 2007 he was very much in the PNU, wasn't he, sir?8

A.   I don't know.9

Q.   And I'm quite certain, sir, and I put it to you, that if such a training was taking place10

right next door to him, training to attack PNU and PNU supporters, the late Mr Reuben11

Chesire would have been the first to report it to the police.  Do you agree?12

A.   I don't know anything about Chesire and, if he did not report, I don't want to guess my13

answer.14

Q.   Sir, am I right that in 2007, during the campaign period, Mr Ruto did not go to Burnt15

Forest?  Am I right?  2007, sir, I'm talking about.16

A.   At times he stood in Burnt Forest town to campaign.17

Q. And Eldoret South was not Mr Ruto's constituency, correct?18

A.   Yes, it was not his.19

Q.   Sir, who was running for MP on the ODM ticket for Eldoret South?20

PRESIDING JUDGE EBOE-OSUJI:  Let's make sure we capture what the witness says at line21

12.  Something appears as "(indiscernible)," so it may not be something that could be22

corrected later.23

MS ALAGENDRA:24

Q.   Sir, if you could just repeat your answer to my question that Mr Ruto did not go to25
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Burnt Forest in 2007?  What was your answer?  Could you repeat it for the record, sir,1

please?2

A.   That sometimes at -- in 2007 he stood in Burnt Forest town to campaign.  And Burnt3

Forest town is within that area of Burnt Forest.4

Q.   Sir, can you tell their Honours who was the ODM candidate who was running for MP in5

your constituency in 2007?6

A.   I remember Honourable Koros.7

Q.   Well, you're wrong, sir.  The ODM candidate for Eldoret South was Peris8

Chepchumba?9

A.   I had not finished my answer.  I was continuing.  You've been given the person he10

was campaigning with from ODM Peris Chepchumba.11

Q.   So you're saying David Koros was campaigning with Peris Chepchumba?12

A.   Yes, Chepchumba being an ODM.13

Q.   And David Koros?14

A.   I don't remember his party.15

Q.   You see, sir, you told the Court you were supporting ODM-K.  Didn't you even know16

who the ODM-K representative was in Eldoret South?17

A.   I don't remember because I was only interested by the policy of the party,18

not -- I was not -- I was not voting for individuals.19

Q.   Sir, do you know an --20

Your Honours, perhaps we go into private session for this one, please.21

PRESIDING JUDGE EBOE-OSUJI:  Private session.22

*(Private session at 12.19 p.m.) Reclassified as Open session23

THE COURT OFFICER:  We are in private session, Mr President.24

MS ALAGENDRA:25
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Q.   Sir, do you know an elder by the name of (Redacted)?  For the record it's1

(Redacted)2

A.   We are in private session, yes?3

Q.   Yes, we are.4

A.   Yes, I know him very well.5

Q.   Where is he now, sir?  Where is he now?6

A.   He passed away.7

Q.   And he passed away in (Redacted), didn't he?8

A.   I don't remember the dates.9

Q.   Did you go for his funeral?10

A.   Yes.11

Q.   Why did you go for his funeral?12

A.   He was a Catholic like me.13

Q.   Was he a very good Catholic?14

A.   I didn't get your question.15

Q.   Was he a very good Catholic in your view?16

A.   I only knew him as a Catholic.  It's only God who can judge.17

Q.   That's very true.  And, sir, am I right that at the time he passed away, the late18

(Redacted), he was almost (Redacted) years of age?19

A.   He was old.20

Q. And he was very sickly, wasn't he, sir?21

A.   Yes.22

Q.   In fact, in (Redacted)23

am I right?24

A.   Repeat that one, please.25
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Q.   In (Redacted), or around that period, (Redacted)1

(Redacted)2

am I right, sir?3

A.   I don't remember when he had medical problem, but he was one of the elders in that4

area.5

Q.   And he was very ill you said before he died.  Isn't it correct that he couldn't move6

much?7

A.   When -- a few weeks before he died, I knew he was very ill and he could not move.8

Q. And he had been ill for some time, isn't it, sir, even in (Redacted)? (Redacted)9

was -- was very ill, wasn't he?10

A.   No.  Not -- I don't say he -- he never -- he never -- he never became sick, but in11

(Redacted) all that time he could -- he could walk, he was -- he was moving. We don't say that12

he was on bed from (Redacted) when he died, no.13

Q.   And what was his condition like then in (Redacted)?14

A.   He's an elder, and like any other elders I can describe him as an elderly person.15

Q.   Well, sir, I put it to you, sir, that in fact even in (Redacted), (Redacted) was very ill and16

his physical movements were very slow, very limited.  Would you agree with that?17

Perhaps not bedridden but his movements were slow?18

A.   Elders don't move as quick as young persons, but he could move. (Redacted)19

(Redacted)20

(Redacted)21

(Redacted) He was able to move at least, so I put it22

that, yes, even though because of his age he could not move like a young person.23

Q.   And, sir, you will confirm that even from before 2007 there was a GSU Camp that was24

located within Nabkoi Forest; am I right?25
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A.   Yes, I know it.1

Q.   And it was quite a large GSU Camp; am I right, sir?2

A.   Yes, it's a GSU Camp.3

MS ALAGENDRA:  And for the record, GSU is General Services Unit, which is an arm of the4

Kenya police, your Honour.5

Q. Is that correct, sir, did I describe the GSU correctly?6

A.   Yes, it's General Services Unit.7

Q.   And they are part of the police?8

A.   Yes.9

Q.   And they are armed police?  Are they armed police?10

A.   Yes.11

Q.   Sir, when you first met with the Prosecution you told them that the cleansing ceremony12

you spoke about in the Nabkoi Forest took place in January 2008; do you recall that?13

A.   Yes.14

Q.   And then later when you met them in October 2012 on the -- from (Redacted) you15

corrected your statement and you said in fact the event took place towards the end of May16

2008.  Do you remember that, sir?17

A.   Yes.18

Q.   And in fact, you were asked to explain the contradiction and you said that it was not19

possible for such a ceremony to have been held in January 2008 because the post-election20

violence was still going on.  Do you remember that explanation, sir?21

A.   Yes.22

Q.   And do you confirm that that explanation you provided the Prosecution is the truth?23

A.   Yes.24

Q.   Sir, do you also confirm that from about mid or end February right -- 2008, right25
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through to about August 2008, or even beyond perhaps, the Kenya National Commission for1

Human Rights and various other commissions were spread throughout the country2

investigating the PEV?  Do you agree?3

A.   I don't know.4

PRESIDING JUDGE EBOE-OSUJI:  Do we need to remain in private session for all this?5

MS ALAGENDRA:  Your Honour, I just have one or two more questions, so to save time6

from going in and out I can continue in private.7

PRESIDING JUDGE EBOE-OSUJI:  In private session?  One or two questions, then proceed.8

MS ALAGENDRA:  In fact, your Honour, we can go into a public session.9

PRESIDING JUDGE EBOE-OSUJI:  Open session.10

(Open session at 12.29 p.m.)11

THE COURT OFFICER:  We are in open session, Mr President.12

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.13

MS ALAGENDRA:14

Q.   Sir, I asked you whether you will confirm that from mid or end February right through15

to about August 2008, or beyond, the Kenya National Commission for Human Rights and16

various other commissions were spread throughout the country investigating the PEV and17

your response was that you didn't know.  And I will take it from there, sir.  And just to18

remind you we're now in a public session.19

Sir, will you agree that during these investigations that were taking place,20

investigators and officials from these commissions were spread throughout the21

country?22

A.   Repeat your question, please.23

Q.   Do you agree that during the period of the investigations being done by all the24

commissions that were on the ground there were investigators and officials spread25
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throughout the country?1

A.   Investigators from?2

Q.   From the KNCHR, from the Waki Commission and various other commissions.3

A.   I don't know.4

Q.   Sir, do you agree that if such a massive ceremony as the one you described with 3,0005

youth lasting four hours was going on, the GSU stationed in Nabkoi would have heard of it6

and looked into it?  Do you agree, sir?7

A.   I don't know whether they had information.8

Q.   And such a ceremony, sir, if it did take place, it would have been reported somewhere,9

even in the report of the Waki Commission, Kenya Human Rights Commission, wouldn't it,10

sir?11

A.   I don't know whether it was reported anywhere or in those commissions.12

Q.   And it would have also been reported in the press, don't you think, sir, such a massive13

ceremony?14

A.   Cultural ceremonies are not taken to press.15

Q.   And, sir, have you heard this ceremony that you've described -- have you heard about it16

from anybody else?  Do people know about it?  Do people speak about it?17

A.   Cultural things are not put to subject -- are not subject to public discussions.18

Q.   Sir, are you aware that phone calls can be monitored in Kenya?19

A.   I know.20

Q.   And there is the technical ability to say where a person is through the phone calls he21

makes?  Are you aware of such a system?22

A.   I know.23

Q.   And, sir, are you aware, sir, that during the -- throughout the period the end of24

May 2008, when you describe the ceremony took place at the Nabkoi Forest, Mr Farouk Kibet25
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was actually in Mombasa?  He wasn't there?  Are you aware of that?1

A.   I'm not aware of his movements after the ceremony.2

Q.   In fact, sir, Mr Farouk Kibet did not set foot in that area, Burnt Forest or Nabkoi Forest,3

at any time during that period.  Are you aware of that?4

A.   You are wrong.5

Q.   And I put it to you, sir, the entire story about the ceremony at the Nabkoi Forest is false6

and you've made it up yourself.  What do you say to that, sir?7

A.   You are wrong.8

PRESIDING JUDGE EBOE-OSUJI:  What time of the clock during the day did that event take9

place, or that ceremony?10

THE WITNESS:  The ceremony ended at around 3 in the evening, so it started like 11 a.m. or11

10.12

PRESIDING JUDGE EBOE-OSUJI:  Thank you.13

MS ALAGENDRA:  Your Honours, I think for the next probably 20 minutes we should be in14

a private session, your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  Private session.16

*(Private session at 12.35 p.m.) Reclassified as Open session17

THE COURT OFFICER:  We are in private session, Mr President.18

MS ALAGENDRA:19

Q.   Sir, am I right that the reason you contacted the OTP again through (Redacted) this20

year, (Redacted), was because you wanted to be accepted back into the ICC Witness21

Protection Programme?22

A.   It's because I was establishing contacts with the ICC.23

Q.   Because you wanted to get back into their Witness Protection Programme?  That's24

correct, isn't it?25
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A.   No, I wanted to come and give my testimony.1

Q.   Let's go to what you told the investigators, sir.2

Your Honours, it's tab 32, KEN-OTP-0 -- tab 32 of the OTP bundle, your Honour.3

KEN-OTP-0135-0103, and I'm looking at page 0108 and I'm specifically looking at4

lines 195 to 197, your Honours.5

And let me read this to you, sir.  This is what you explain about why you came back:6

"Interviewee:  So I thought about it overnight, and said, I have to tell you the truth,7

because I want to be ... I want to be truthful to you ,in order ... uh ... to be open, in8

order for you ... for you to consider me again, actually, in terms of protection."9

That's what you told the investigator, sir, you agree?10

A.   Yes.11

Q.   Sir, before we go further, will you confirm to their Honours that (Redacted)12

does not know Mr Ruto?13

A.   I know that he comes from the same area, that is Turbo, and about the relation - the14

relation with -- together I don't know, but I know them coming from the same area.  He can15

recognize Mr Ruto.  I don't know their friendship or anything, but I know they come from16

the same -- from the same locality.17

Q.   Okay, let's go to your statement, sir.  And, your Honours, it's tab 16 of the Prosecution18

bundle.19

PRESIDING JUDGE EBOE-OSUJI:  Before you do that, we need to be fair.  Have you looked20

at what is -- what the interview transcript says from about 182 - line 182 - downwards?  The21

reason I say that is you picked out the word "protection" at line 197.  We should have context22

on the record as well.  It may well be that that's what you had in mind, but we just don't23

want to lose that texture of that zone of the testimony -- sorry, that zone of the statement or24

the interview.  If you look at paragraph 182 -- sorry, at line 182 downwards, there's25
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something about a lie being told about something.  And then at 187 -- do you see what I'm1

talking about, Ms Alagendra, from 187?  What I mean is the word "protect," or the concept of2

protection, also appears there.3

MS ALAGENDRA:  Yes, your Honour.  In fact, if I can read --4

PRESIDING JUDGE EBOE-OSUJI:  Yes.5

MS ALAGENDRA: -- from 187 saying, and I quote, "Yes.  Uh.  Because I want to be frank6

enough, because it will not help me anything to protect anyone while it is my life that I'm ...7

that I'm ... that I want to protect.  Here I owe no one anything, when I talk the truth,8

because ... uh ... the other side (Redacted) is safe. The other side, (Redacted) and family is okay.9

Here at my side, I am struggling with my family up and down, to protect myself, (Redacted)10

(Redacted) in search of security for myself, and ... the other side, at11

the other side (Redacted) is very happy living in his rural home, where I cannot even live in12

my rural home."13

PRESIDING JUDGE EBOE-OSUJI:  I just wanted that to be reflected on the record --14

MS ALAGENDRA:  Indeed, your Honour.15

PRESIDING JUDGE EBOE-OSUJI: -- for what is worth later.  You may proceed.16

MS ALAGENDRA: So I was going to take you to tab 16, your Honour.17

PRESIDING JUDGE EBOE-OSUJI:  Whose tab 16?18

MS ALAGENDRA:  Prosecution.19

PRESIDING JUDGE EBOE-OSUJI:  Prosecution.20

MS ALAGENDRA:  And it's KEN-OTP-0102-0205 and I'm looking at paragraph 17, which is21

at 0207.22

Q.   And, sir, let me read your statement here:23

"(Redacted) does not have a relationship with Ruto, but most people who are close to24

Ruto know (Redacted) because he is very active within the Kalenjin community in25

ICC-01/09-01/11-T-160-Red-ENG WT 25-11-2014 50/95 NM T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0800

25.11.2014 Page 51

Uasin Gishu and very good at mobilising people.  He has never been in direct1

contact to Ruto."2

PRESIDING JUDGE EBOE-OSUJI:  Remember to read at a pace so that the court reporters3

can write properly.4

MS ALAGENDRA:5

Q.   Let me take that sentence again, and I quote, "He has never been in direct contact to6

Ruto.  However, they are neighbours because Ruto lives in Sugoi and I think (Redacted) lives7

the same area."  That was continuing at page 0208.  Do you agree with that, sir?8

A.   That is what I've just explained that I don't know his relationship with Ruto, but I know9

him as a person being a resident of the same -- of the same area with -- with Ruto.10

Q.   And you confirm what you've said in this statement that he has never been in direct11

contact to Ruto?12

A.   Yes.  By the time I was giving this statement, I knew -- I believed he had no contact13

with Ruto.14

Q.   So now let me go to your testimony, sir, when you told the Court that (Redacted)15

came to (Redacted).  Do you recall that?16

A.   No.17

Q.   You don't recall your testimony?18

A.   (No audible response)19

Q.   You don't recall your testimony, sir?20

A.   I would like to look at it so that I don't miss my words.21

Q.   My question is do you recall your testimony?22

A.   I recall.23

Q.   Okay, so do you recall you told the Chamber that, that (Redacted) came to24

protection location 1?25
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A.   Yes, I'm aware at a point he came to protection location 1 and went -- and went back.1

Q.   And you said that he was -- when he came there he was (Redacted).2

(Redacted). Do you recall that, sir?3

A.   Yes.4

Q.   Sir, could you explain to their Honours why was he (Redacted)5

(Redacted) when he came to (Redacted)?6

A.   He told me that (Redacted)7

(Redacted) and he decided to go back.8

Q.   So it's correct, is it not, that he did not (Redacted) at protection location 1?9

A.   Yes.10

Q. (Redacted)?11

A. (Redacted)12

Q.   Sir, is it not the case that in fact (Redacted) -- you told the Prosecution that (Redacted)13

was in fact not interested in getting (Redacted) back? Isn't that what you told the Prosecution,14

sir?15

A.   Yes.  I said that after (Redacted), then it was seen that16

it was not even important for (Redacted) to come.17

Q.   Well, let me read to you what you told the Prosecution.18

And, your Honours, I'm at tab 32 of the OTP bundle, and it's transcript19

KEN-OTP-0135-0103.  And this is the interview between the OTP and the witness on20

26 March 2014.  And I'd like to go to page 0110 and lines 273.21

Let me read to you what is said, sir, what is said here, sir.  Now, you're talking about what22

(Redacted) was saying to you and this is what you told the investigators, and I quote, "So23

(Redacted), according to him was that he was ... (Redacted), and also at24

that (Redacted)25
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(Redacted)1

(Redacted)2

That's what you told the OTP investigators.  Do you recall that?3

A.   Yes, that is how it was.4

Q.   Sir, (Redacted), he has met with the Prosecution, hasn't he, sir?5

A.   Yes, (Redacted) met with the Prosecution and (Redacted)6

(Redacted)7

Q.   So what you're telling the Court is that when (Redacted) was meeting the Prosecution,8

(Redacted); is that correct, sir?9

A. Yes, I remember him -- I remember to having been called by the investigators that10

(Redacted) had said that he will -- he will (Redacted).11

Q.   So when they talked to him, (Redacted); is that what you're saying?12

A.   At one point (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

Q.   What else did he tell the Prosecution during that meeting, sir?18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

Q.   Sir, put aside for a moment that -- whether or not there was an interview or whether he25
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agreed to make a statement.  What I'd like their Honours to know is what were the1

discussions that were taking place in that meeting.  Could you tell us briefly what were they2

talking about?3

A.   I'm aware (Redacted)4

(Redacted)5

Q.   Sir, what did he tell the investigators during that meeting about (Redacted)?6

A.   I don't remember.7

Q.   You don't remember what was discussed?8

A. (Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

Q.   And who introduced him to the Prosecution, sir?14

A. (Redacted).15

Q. And had you discussed with him about meeting with the investigators before (Redacted)16

(Redacted)17

A.   In fact, he is the one who wanted to see the -- the investigators because he said that there18

is one -- I don't know whether it is written here.19

Q.   You can use the name, sir.  We're in a private session.20

A.   Mr (Redacted), who he said that is a (Redacted) and -- and he was21

telling me that he wanted to see the investigators because of his case, because he said that22

there was a plan to -- (Redacted)23

(Redacted)24

(Redacted).  Therefore, he wanted to give25
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information that he knew about (Redacted) I also knew1

that (Redacted) had information that was -- that I felt could be investigated and if the truth2

will be found, the matter could be -- could be brought to Court.3

Q.   Sir, what case are you referring to here that (Redacted)4

(Redacted)5

A.(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

Q.   Sir, has (Redacted) introduced either directly or indirectly witnesses to be16

interviewed by the OTP?17

A.   I don't know.18

Q.   Are you aware, for example, that he was -- he had a role to play in one (Redacted)19

(Redacted) meeting with the OTP?20

A.   I don't know.21

Q.   And, sir, this -- for the record (Redacted), yes, it's correct.22

Sir, this (Redacted) to the OTP to speak about witness23

interference, is he the same (Redacted) that you reported to the OTP was24

(Redacted)25
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A.   Yes.1

Q.   And, sir, am I correct that (Redacted) is your source of information regarding2

witness interference?3

A.   Yes, he was -- he was one of my source.4

Q.   And he was providing you information which he wanted you to then give to the OTP;5

am I correct, sir?6

A.   I don't know whether he knew that I was going to give it to the OTP.7

MS ALAGENDRA:  Your Honour, perhaps we can take a break here and when we come8

back I will take him to his statements where he says that, your Honour.9

PRESIDING JUDGE EBOE-OSUJI:  We will take a break now and --10

MS ALAGENDRA:  Your Honours, if I can just interrupt?  Could I at this stage request11

disclosure from my learned friends regarding this meeting they had with (Redacted)12

(Redacted), your Honour, and preferably during the lunch-break so we can take13

it up.14

PRESIDING JUDGE EBOE-OSUJI:  You can discuss that with the OTP during the break.15

MS ALAGENDRA: Thank you, your Honour.16

PRESIDING JUDGE EBOE-OSUJI:  All right.  The Court will rise now and we reconvene at17

2.30.18

Closed session, please.19

*(Closed session at 1 p.m.) Reclassified as Open session20

THE COURT OFFICER:  We are in closed session, Mr President.21

(The witness stands down)22

PRESIDING JUDGE EBOE-OSUJI:  Court will rise.23

THE COURT OFFICER:  All rise.24

(Recess taken at 1.01 p.m.)25
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*(Upon resuming in private session at 2.35 p.m.) Reclassified as Open session1

THE COURT USHER:  All rise.2

Please be seated.3

THE COURT OFFICER:  We are in private session, Mr President.4

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.5

MS ALAGENDRA:  Your Honour, unfortunately I am going to have to continue in6

private for the abundance of the afternoon.7

PRESIDING JUDGE EBOE-OSUJI:  You see you have a full audience who want to8

see what we are doing here.  You don't want them to see what's going on?  All right.9

How long do you think we will be here?10

MS ALAGENDRA:  Possibly to the end of the day, your Honour.11

PRESIDING JUDGE EBOE-OSUJI:  The end of the day.  All right.  Maybe --12

MS ALAGENDRA:  Or perhaps 20 minutes before the end.13

PRESIDING JUDGE EBOE-OSUJI:  Well, perhaps the Court administration should14

let members of the audience know that we will be in private session for the remainder15

of the day.  We will leave it at that.16

All right.  Please proceed.17

MS ALAGENDRA:18

Q.   Sir, let me take you to your statement on the matter we were discussing before19

we broke for lunch.20

And, your Honours, that would be at tab 16 of the OTP bundle, KEN-OTP-0102-020521

at paragraph 22. And allow me, sir, to read it for you.  At page 0208 it reads, and I22

quote, "(Redacted)23

(Redacted) called me concerning the24

witness tampering because he knows that I had talked to the OTP and that I must be25
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able to pass this information on to the ICC."1

That's correct, isn't it, sir?  That's what you told the OTP?2

A.   Yes.3

Q.   And it's also correct that (Redacted) wanted you to pass information concerning4

witness interference to the ICC?  Am I right, sir?5

A.   Yes.6

Q. So in fact while -- before that.  Sir, am I right that what is happening in fact is7

that yourself and (Redacted), you were in fact creating falsehoods about witness8

interference as a means to make money out of the ICC process and get some benefit9

out of the process, isn't it, sir?10

A.   No, because nothing was paid for.  I was not paid because I informed the ICC11

about witness interference and (Redacted)12

(Redacted) It was a matter that was subject to13

investigation and I know that if it was a matter that was fabricated or just spoken of14

lies, the investigators would have known that long time ago, but I being one of those15

(Redacted)16

(Redacted), then I want to confirm that it is true that witness17

interference is a real subject that took -- that took place and I suspect it's even18

going -- it is still going on.19

Q.   And, sir, isn't it the case that this ICC investigation that you talk about, that the20

ICC was investigating witness interference, (Redacted)21

(Redacted), wasn't it, sir?22

A. I don't know the whole investigators' reports concerning this matter, but I know23

I have given information that I had concerning witness interference and, at a time, I24

(Redacted) and person number 22 and it is clear25
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(Redacted) on how this -- this issue is carried on.1

Q.   Sir, you were (Redacted)2

witnesses and that is how you were (Redacted) the OTP investigations into witness3

interference; am I right, sir?4

A.   I gave information that I had and gave statements concerning this matter where5

possible where I thought I could -- where I thought I had something substantial to6

give.  I did not -- I could not hesitate to give it out.7

Q.   And because you did not want the OTP to ever find out that you and (Redacted)8

(Redacted) were up to something, what you did was you (Redacted)9

(Redacted) That's why you10

warned him, isn't it, sir?11

A.   No, I warned (Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

Q.   Sir, again you came back for the second time, sir, and you again properly16

scammed the OTP, didn't you?17

A.   No.18

PRESIDING JUDGE EBOE-OSUJI:  Rephrase.  Rephrase.19

MS ALAGENDRA:  Your Honours, perhaps I'll move on.20

PRESIDING JUDGE EBOE-OSUJI:  Yes.21

MS ALAGENDRA:22

Q.   Sir, in fact it is exactly this that you told the OTP (Redacted) had told you, that23

there were elements on the ground sending witnesses to the ICC to provide false24

evidence only for them to come back and then start the withdrawal process, isn't it, sir?25
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This is what you were talking about?1

MR STEYNBERG:  I'm sorry, your Honours.  What is "this" that counsel is referring2

to?  I am not sure I follow the question.3

PRESIDING JUDGE EBOE-OSUJI:  Ms Alagendra, you have to rephrase that4

question and also make it simpler.5

MS ALAGENDRA:6

Q.   Sir, what you and (Redacted) were doing, (Redacted) in their7

investigations, providing information to the OTP, (Redacted), and8

those same witnesses later come back and they become the targets of withdrawal, it is9

that kind of thing that (Redacted) was talking about when he said witnesses10

were being sent to the ICC to give false evidence only for them to come back and start11

the withdrawal.  Am I right, sir?12

A.   I don't want to give a judgment on that, but I gave my honest information that I13

got from (Redacted) concerning that matter and I want to say that I'm aware that I14

gave information to the -- to the investigators about witness interruptions and I don't15

know whether (Redacted) have given any statement concerning that matter. So I may16

not answer on behalf of (Redacted), but I know I personally have done it with -- and17

gave information to the OTP concerning witness interruption.18

PRESIDING JUDGE EBOE-OSUJI:  Ms Alagendra, your point is -- is this your point19

that (Redacted), who later on20

would withdraw, and that this witness was doing the same thing?21

MS ALAGENDRA:  That is correct, your Honour.22

THE WITNESS:  I don't know whether (Redacted)23

And my intentions when I was (Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

PRESIDING JUDGE EBOE-OSUJI:  Ms Alagendra, you have to move on.  That is a8

point you can make in your argument.9

MS ALAGENDRA:  Indeed.10

Q.   Sir, who is that (Redacted)?11

A.   Not a witness. (Redacted)-- somebody called (Redacted)12

(Redacted)13

Q.   Thank you, sir.  While I'm here, the information that you were receiving from14

(Redacted), did you ever verify it before you communicated it to the OTP?15

A.   My role was not to investigate.  I knew investigators will have done their job.16

Q.   Sir, for instance, and I'm looking at your statement -- your Honours, that's at tab17

16, Prosecution bundle, KEN-OTP-0102-0205, and I'm looking at paragraph 29 at 0209.18

And this is information, sir, you received from (Redacted).  You said, and I19

quote, "First, (Redacted) informed me about a meeting that took place on (Redacted)20

(Redacted).  According to (Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

Do you recall giving that information to the OTP, sir?25

ICC-01/09-01/11-T-160-Red-ENG WT 25-11-2014 61/95 NM T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0800

25.11.2014 Page 62

A.   Yes, that is what he told me.1

Q.   The (Redacted) you are referring to there, that is (Redacted), isn't it?2

A.   Yes.3

Q.   And the advocate (Redacted) you are referring to there, is it by chance my4

learned friend, (Redacted)?5

A.   Yes.6

Q.   Now, before you communicated that information to the OTP, did you try to7

check it, verify it, whether it was true?8

A.   I have said that my role was not to investigate.  It was -- I was just giving9

information so that it can be investigated and be -- and be -- and it will be -- I knew10

investigators will do their job.11

Q.   You see, sir, if you had looked into the issue a little bit, what you would have12

discovered is that from (Redacted) was not in (Redacted) visiting13

(Redacted)14

And, your Honours, for the record I am looking at document KEN-D09-0042-0325,15

which is at tab 97.16

And, sir, we have a record from (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

Since you didn't verify the information yourself, Mr Witness, I will -- I will leave it at22

that and I'll move on.23

Sir, let me take you to your statement.24

Your Honours, it will be OTP bundle 33, tab 33, and it is KEN-OTP-0135-0113, and I'm25
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looking at page 0114, from lines 37.1

And, sir, here you tell -- you explain to the OTP investigators about what happened2

after you left protection location 1.  And allow me to read, sir.3

"Yes, I'd say that due to my..." and I'm quoting "... also, when I had these problems,4

because (Redacted) is our friend, I used to actually tell (Redacted) that there are things,5

which are disturbing me here. These are disturbing me. I have this problem. I don't6

know what to do.  Sometimes I could even (Redacted) and take7

my family, send to my family, do something like that, to ...  Until now, when we ...8

(Redacted)9

(Redacted)10

(Redacted)... So that's how it came about."11

Isn't that, sir, that's the background of how you came to -- to withdraw?12

PRESIDING JUDGE EBOE-OSUJI:  That should be "If you are not okay, where you13

are?"14

MS ALAGENDRA:  Indeed.15

Q.   That's what you told the OTP, sir.  You agree?16

A.   Yes.17

Q.   And let me go to page 0118, lines 155, and then you -- this is where you explain18

to the OTP investigators about now your meeting with (Redacted) or your alleged19

meeting with (Redacted), and I'm reading from lines 155 and I quote:20

"Interviewer 1:  Can you tell me how (Redacted) or how did the21

meeting ... how did it happen and what was said?22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

Am I right, sir?  Is that correct so far?  When you met (Redacted) he asked you6

why you decided to withdraw?7

A.   Yes.8

Q.   "Now, that is when he said that ... that is now, that's how we started our talking9

together, and we continued then 'til when he say that I'm going to assist you to get10

back to your community, and so I'm not the only one in this mission.  We are with11

others, but when we are [unintelligible] I make sure that you get back to the12

community and speak, because if you've got a problem, in case of any problem,13

(Redacted)14

(Redacted)15

So I was assured of my time, and my safety, wherever I was."16

Isn't that what you told the OTP, sir?17

A.   Yes.18

Q.   So in fact what (Redacted) was telling you is since you had already decided to19

withdraw, he will assist you to settle back into the community; is that right?20

A.   Yes.21

Q.   And he said that if you have got any problems, to read that "we," meaning all of22

you, (Redacted), is that right, sir?23

A.   Not -- not all of -- all of us.  But if you read he said that he is not alone, and that24

means there are others who do invite witnesses too and assist them to get back to25
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their community, and in case there's a problem also (Redacted) and1

they ensure that the witness is safe back at home.2

Q. Sir, now I'm moving forward, that after your interviews with the OTP in3

(Redacted), we have a record that you met with the OTP again in (Redacted). That's4

about (Redacted).  Would that be just about right, sir?5

A.   I have met with OTP so many times I don't remember the dates, but maybe the6

context of the meeting.7

Q.   Okay.  So for the record, and we have a record of this, you were -- you met8

with the OTP in (Redacted), and during the interview there was discussion about rent9

and bills which was to be paid by the OTP because you were under their care.  Do10

you recall that discussion?11

A.   No.  Maybe we look at it.12

Q.   Let's go to tab 89 of the Defence bundle, and that will be KEN-OTP-0135-0509 at13

0511 and I'm looking from lines 38 to 58.  And there you are saying to an investigator14

and I quote:15

"Interviewee:  And they were saying yesterday they're going to sort some issues to16

do with (Redacted), especially to do with rent and bills.17

"Interviewer 1:" which for the record is (Redacted), says, and I quote: "So they're18

looking at some of those issues now?19

"Interviewee:" you, quote, "Are they?20

Interviewer 1:  Is that what you are telling me, they're looking at some of the issues?"21

And you say, quote, "They were saying they were going to send money yesterday, but22

unfortunately up to now, that money has not been sent, and (Redacted)23

(Redacted)."  Then the interviewer says, "Okay.  For any questions,24

anything that you discussed with them, it will be better for you to call them directly25
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than to call us and say," open quote, "'What are VWU doing?'" close quote.1

PRESIDING JUDGE EBOE-OSUJI:  "What are VWU doing?"  Okay, sorry.2

MS ALAGENDRA:3

Q.   "... because by rights, they're not supposed to be talking to us, okay.  When we4

get to the situation where we hand over to VWU, we shouldn't be discussing these5

things with you, so you're better off ringing them.  If you've already just spoken to6

them about the rent and these things, they're effectively now taking over the issue."7

Then you say, and I quote, "But, unfortunately, they said that" --8

PRESIDING JUDGE EBOE-OSUJI:  "... taking over that side."9

MS ALAGENDRA:  "... that side ..."10

PRESIDING JUDGE EBOE-OSUJI:  Let's read -- observe the pace.11

MS ALAGENDRA:  Indeed.12

Q.   And you say, quote, "But, unfortunately, they said that before they get -- what13

do you call these?" Redacted.  Redacted.  "Interviewer 1:  Yeah."14

And you say:  "Whatever -- I'm still under the OTP ..."15

And the interviewer says:  "OTP, okay."16

And you say, "... and, therefore, these issues that I was raising to them were supposed17

to be handled by OTP, not by VWU, by that side."18

Do you recall that, sir, when the VWU told you that it was the OTP that was taking19

care of your rent and bills?20

A.   Yes, I can remember having this discussion in -- at a certain point.21

Q.   So it was your understanding, am I right, sir, from what VWU told you that any22

request you had to make you had to now make it with the OTP?  Is that right?23

A.   I don't remember.24

Q.   And perhaps it's because of this understanding that you sent them this message.25
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And, your Honours, I turn to tab 79.  It's KEN-OTP-0138-0017, and I'm looking at1

page 0023.  And for the record it's an investigator's note, and I'll read it for the sake2

of the record.  I'm looking at the middle of the page, your Honours.  It says,3

"Between (Redacted)..."  That's referring to your4

interview with (Redacted) and (Redacted).  Am I right, sir?5

A.   Yes.6

Q.   And then what happens the very next day on (Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted) "If possible give me a call regarding this issue."  Close quotes.15

Then at 18:23 you send another message, because you've not received a reply, and16

you say, and I quote, "(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

Then what happens at --2

PRESIDING JUDGE EBOE-OSUJI:  Unquote.3

MS ALAGENDRA:  Unquote, indeed.4

Q.   At 18:29 you send another message saying, and I quote, "(Redacted)5

(Redacted)6

(Redacted)7

Now, you don't get a reply -- sorry, unquote.  And then you don't get a reply.  We8

go to the next day.  On (Redacted) you send a message, open quote, "Ooooh9

please talk to me."  And then you don't get a reply.  At 19:19 you send another10

messag, open quote, "Ooh my God you haven't seen this yet," close quote.11

Then we turn over the page, 0024.  We are now at the next day -- sorry, two days12

later (Redacted), he sent you a message saying,13

"I'm sorry I have only your message now (Redacted) and I are working on your14

problems right now."15

And then at 20:07 --16

PRESIDING JUDGE EBOE-OSUJI:  Always remember to put quotes and unquotes,17

Ms Alagendra.18

MS ALAGENDRA:  Unquote, your Honour, there.19

Q.   And at 20:07, (Redacted)20

(Redacted)21

(Redacted)22

The next day, (Redacted), you send a message saying, open quote, (Redacted)23

(Redacted) close24

quote.25
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Then at 13:42 you send another message saying, open quote, "Please call me to let me1

know," close quote.2

Then some money has been sent it seems in between that -- in between (Redacted)3

and the next day, (Redacted) because you send a message saying, open quote4

"Now (Redacted) which is still less," close quote.5

Am I right, sir, these are the exchanges that took place the day after your interview of6

the (Redacted); is that correct?7

A.   Yes.8

Q. Thank you.  Sir, isn't it the case that even this year, during this -- this year after9

you have come back to the OTP wanting to be a witness that you and (Redacted)10

continued giving the OTP false information to make them think that you were under11

security threat?  You can either agree or disagree with me, sir.12

A.   I disagree.13

Q.   Right.  Let's go to -- I'll just give you one example.  Let's go to tab 80.  Tab 8014

and it is KEN-OTP-0138-0015 and I'm looking at the last paragraph where it says on15

(Redacted) tries to call you, and I'm looking now three lines below the16

sentence starting this: "(Redacted)..." -- and I quote, "(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted). And below22

that we see, sir -- end of quote.23

And below that what we see, sir, is somebody from the ICC has checked your story24

and this is what they found:  Redacted "... (Redacted)25
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(Redacted)1

Do you recall that, sir?2

A.   I don't, because if I was contacted by anyone from -- from ICC and asked me to3

take -- to take him to the -- to where I was in (Redacted), I would have done so.  So if4

someone else just took to a (Redacted), I don't know.5

Q.   Sir, while we're on the topic, let me take you to your (Redacted) interviews6

which is at tab 36 of the OTP bundle and it's at KEN-OTP-0135-0179 at 0192 and I'm7

looking at lines 463 to 468. And let me read, and I quote, "Interviewer 1" and8

Interviewer 1 is (Redacted).  I'm quoting:  "Okay.  Do you recall (Redacted)9

(Redacted)10

You say, "No."11

"Interviewer 1:  Is there any reason why (Redacted)12

(Redacted)13

And you say, and I quote, "I don't have any concrete reason but I think it was just to14

prepare [unintelligible] that things are hard, if he called maybe to make people15

believe that everything is okay.16

Interviewer 1:  Okay.  To believe everything was okay with you."17

And you say, "Yes."18

"Interviewer 1:" quote "Are you saying your safety and so forth?"19

And you say, "Yes."20

"Interviewer 1:  Okay.  So, convincing people that you were safe."21

And you say, "Yes."22

Then the interviewer 1 asks you:  "But did (Redacted)23

(Redacted)24

And you say, "No, no, no.  You know the meeting we had with Ruto was I was ... if25

ICC-01/09-01/11-T-160-Red-ENG WT 25-11-2014 70/95 NM T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0800

25.11.2014 Page 71

(Redacted)1

(Redacted)..." a thing of me.2

Do you remember -- "... to me."  End of quote.3

Do you remember saying that to the investigator, sir?4

A.   Yes, I said -- I said that there was no meeting because if there was any meeting --5

Q.   Indeed.6

A. -- then I will have -- I would have -- I would have -- I would have known.  And7

I remember the genesis of this conversation -- this conversation about -- about this8

issue is when I was trying to (Redacted) and9

I think that is where maybe later they continued a chat with (Redacted)10

(Redacted)11

(Redacted)12

Q.   Or any issue; is that right, sir?13

A.   Or any. (Redacted)14

Q.   Thank you.  Sir, in fact let me tell you what the genesis of this question was15

from the investigator.16

And, your Honour, if I can take you to tab 73 and I'm looking at the investigator's17

note KEN-OTP-0117-0930.18

And the source of this information, sir, was in fact (Redacted) and this is what19

(Redacted) told the OTP, and I quote from the investigator's note, "At 18:40 (Redacted)20

and (Redacted) phoned (Redacted) back." Which for the record is (Redacted). "She has21

spoken to (Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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Sir, I'm not going to ask you to comment on this because, as you have said, you are1

not aware.2

A. Yes, I want to confirm that there was no meeting between (Redacted) at3

any -- at any case and it never happened.  I don't want to comment much because4

I don't know communications between -- between why -- why (Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

Q.   Sir, do you recall that you testified that the -- one of the reasons that you9

decided to now come back to the OTP was because you were trying to communicate10

with (Redacted), you were calling his phones and the lines were dead, you were not11

getting through?  Do you recall that, sir?12

A.   I have said, and I think now I'll say it for the third time, that I decided to come13

because I have -- since I left, my conscience has never rested.  I wanted to come and14

give my testimony so that my conscience would rest on what I saw concerning -- and15

I know there are many victims, there are people who suffered in camps and there are16

people who died.  These issues have made my conscience not rest even after going17

back at several locations on personal issues that made me to go.  When I reached18

there, my conscience never rested and that is why I even tried to get back through19

establishing of contacts with the OTP through various people and I agreed to come20

voluntarily to come and give my testimony.21

Q.   Thank you, sir.  Maybe I should have put my question better to you.  Is one of22

the last things that you did, which you testified in your chief, is that you had tried to23

call (Redacted) phone and it was not going through, the lines were dead; isn't that24

correct, sir?25
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A.   I agree that when I was there and after discussing with (Redacted) and he had1

promised to give me money, when I -- I wanted to reach him to ask through the2

number he was -- he was -- he had provided, a landline number, I don't remember the3

number now, it was -- it could either ring, no one is picking, or at times it was dead.4

Q.   Sir, isn't it the case that in fact you have never dialed (Redacted) number in5

your life, have you?6

A.   Which number?7

Q.   Any number?  Any phone number of (Redacted)?8

A.   I have -- I have dialed.  I have dialed.9

Q.   And you've spoken to him on those numbers?10

A.   I have said that -- it is -- what do you mean?  You are -- you are saying I have11

never spoken with (Redacted) on that number, or I have not dialed?  There is a12

difference between dialing. Dialing is calling and if somebody picks, then you13

communicate.  If he doesn't communicate and you have dialed, that's a different14

case.15

I want to say I have never spoke with (Redacted) on -- on -- on my phone and the16

number he provided me, the landline number, I tried to call that on several occasions17

and no one picked or it was not reachable.18

Q.   Sir, in fact in September, the month before, I think (Redacted), the19

OTP investigators asked you (Redacted).20

Do you remember that, sir?  If you don't, I will refresh your memory.  Do you21

remember, sir, you panicked?22

A. I was told to (Redacted).  I said in most cases23

when I want -- when -- this man is not reachable and when I am supposed to call him,24

when I want to reach him and get issues easily, then I will get him -- I will get him25
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through (Redacted).  Issues of panicking, that one I don't know.1

PRESIDING JUDGE EBOE-OSUJI:  So your point is that he never dialed (Redacted)?2

MS ALAGENDRA:  Never, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  At all?4

MS ALAGENDRA:  At all.5

PRESIDING JUDGE EBOE-OSUJI:  Right.  And the witness said he did.6

But, Witness, let me ask you this question though:  You've indicated that you tried7

reaching (Redacted) for purposes of the money he promised to give you, is that the8

case, and you didn't get through to him?9

THE WITNESS:  Yes, so we've never spoken with him on -- on either of my -- of my10

phones.11

PRESIDING JUDGE EBOE-OSUJI:  All right, but was it -- would it be after that that12

you came back to the OTP?13

THE WITNESS:  Yes, it is after -- it is before -- before I came back to OTP that I was14

making communications.15

PRESIDING JUDGE EBOE-OSUJI:  I'm trying to understand.  The sequence of16

events that your testimony is that (Redacted) had promised you some money, I17

believe the testimony was something like 2 million Kenyan shillings --18

THE WITNESS:  Yes, yes.19

PRESIDING JUDGE EBOE-OSUJI: -- but (Redacted)20

(Redacted)21

THE WITNESS:  Yes.22

PRESIDING JUDGE EBOE-OSUJI: -- do something?23

THE WITNESS:  Yes.24

PRESIDING JUDGE EBOE-OSUJI:  And subsequently there was another (Redacted)25
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shillings?1

THE WITNESS:  Yes.2

PRESIDING JUDGE EBOE-OSUJI:  So out of the 2 million shillings promised, the3

only amount that ever came from (Redacted) to you was only (Redacted)?4

THE WITNESS:  Yes.5

PRESIDING JUDGE EBOE-OSUJI:  And you subsequently tried to contact him to6

fulfil his promise to you?7

THE WITNESS:  Yes.8

PRESIDING JUDGE EBOE-OSUJI:  Was it -- keeping that unsuccessful attempt to9

collect the money from him in mind, was it after that unsuccessful attempt to collect10

the money that you returned to the OTP, or what?  Or was it in the course, or11

everything mixed up?  Can you help me straighten out, if possible, the chronology of12

events?13

THE WITNESS:  I believe up -- even if I will have been given that money, I will still14

come or still come to --15

PRESIDING JUDGE EBOE-OSUJI:  That's not my question.  I just for now want to16

get the chronology of events.  You can --17

THE WITNESS:  Yes.18

PRESIDING JUDGE EBOE-OSUJI: -- explain later.19

THE WITNESS:  I want to say that after I finished my -- what I was supposed to do20

(Redacted)21

(Redacted)22

(Redacted) If I wanted to reach -- to reach him, the easiest way I could do was23

through (Redacted) so -- so that I could get a response24

from -- from -- from (Redacted). So it was not direct, me and him directly, but through25
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(Redacted)1

MR STEYNBERG:  Your Honour, if I may, I wonder if it isn't perhaps the word2

"chronology" which is causing difficulty?  Perhaps we could use the word3

"sequence".  The witness might understand a bit better.4

PRESIDING JUDGE EBOE-OSUJI:  All right.  But did you know what I meant by5

chronology of events?6

THE WITNESS:  No.7

PRESIDING JUDGE EBOE-OSUJI:  You didn't, okay. Sequence of events then, I8

want to understand it. Help me situate things so that, if it’s possible, to follow the9

story line, whether it was after the unsuccessful attempt to collect the money10

(Redacted) is that you came back to the OTP?  I'm sure you know why11

I'm asking that question because the Defence case is that you were motivated by12

money and they will argue at some point that it was after (Redacted)13

(Redacted) if that was indeed the case, that you returned to the OTP.14

That's why I'm asking the question.  And you are on the stand now.15

THE WITNESS:  Yes.16

PRESIDING JUDGE EBOE-OSUJI:  Can you deal with that?17

THE WITNESS:  Yes.  Your Honour, I want to say that it is not because I was not18

given the money that made me come back to the OTP.  I want to say that I came back19

because I wanted to give my testimony.  I knew -- I knew that I will also give my20

testimony even in Kenya through the video link if -- if it was not voluntarily coming21

to give my testimony here and, therefore, it is not because of money that made me to22

return to the OTP, but because I wanted to give my testimony based on what I've23

explained that I wanted to tell this Court in an open way without any influence what24

I had witnessed during the post-election violence.25
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PRESIDING JUDGE EBOE-OSUJI:  I will leave it at that.1

Counsel, you may ask questions arising from mine, so naturally the Prosecution as2

well.3

MS ALAGENDRA:4

Q.   Sir, I'd like to talk about your -- the phone conversation you told the OTP you5

had with (Redacted)6

(Redacted) So I want to ask you some questions7

about that issue.  Sir, you did not report this conversation to the OTP, did you?8

A.   I did.  I remember that I did report this conversation -- this issue to someone in9

(Redacted) and -- I did, I did report.10

Q.   Sir, in fact you reported it to -- well, not even reported it.  You told the VWU11

about it.  You did not tell the OTP about it; that's correct, isn't it, sir?12

A.   Yes, the person we were -- I met first after getting this information were the --13

Q.   And, in fact, you didn't deliberately report it to the VWU, this came up when14

you were chatting with the VWU one day quite casually; am I right, sir?  Perhaps let15

me --16

A.   I passed the information that I had.17

Q.   Okay.18

Your Honour, if we can go to tab 45, please.19

PRESIDING JUDGE EBOE-OSUJI:  Whose tab 45?20

MS ALAGENDRA:  The OTP tab, and it's document KEN-OTP-0144-0272.  It's the21

interview of (Redacted).22

Q.   And during this interview the OTP, in fact, met with you because they received23

information from the VWU about what you had said regarding (Redacted).  And at24

page 0289, line 607, I quote your explanation as to how it came about that you told the25
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VWU this.  And I quote.1

"Interviewee:  No, no.  Actually, I was just talking with VWU, because I was not2

happy on what was going on or what I was seeing on the media, and when we were3

having a chat is when I told them actually what (Redacted) had told me. And that is4

when they asked me if I would be happy to tell you the same.  I said, yes, because5

actually what is going on is very irritating and I'm ... I was not happy too on what was6

going on."7

Do you confirm, sir, that's what you told the investigator?8

A.   Yes.9

Q.   Okay.  End of quote.10

And when you met with the OTP during this interview session -- and I go to tab 141,11

Defence bundle, and it's KEN-OTP-0144-0322 and I go to page 0329.  And when you12

informed the OTP about this call, the OTP investigator asked you at 246:13

"Interviewer" - and I quote - "Where is the phone that you received the call on?"14

And on the next page, at 0330, this was how you responded.  Quote, "I did not ... it is15

a ... on the ... I didn't ... I didn't ... I didn't ... that ... I didn't carry that phone with me16

when I was coming to (Redacted).  I dropped that phone because ..."17

The interviewer:  "You've never what?"18

And you say, quote, "When I was coming to (Redacted)...19

Interviewer:  Yes."20

And you say, quote "... I didn't carry that phone ..."21

The interviewer says, and I quote, "That phone.  So, where is that phone now?"22

And you say, quote, "Uh ... probably home, because I did not carry ... because I ... I felt23

I was not safe from that ... carrying that phone."24

That's how you responded, sir.25
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PRESIDING JUDGE EBOE-OSUJI:  End of quote.1

MS ALAGENDRA:  End of quote.2

THE WITNESS:  Did I speak of all the dots?  I want to say that --3

MS ALAGENDRA:4

Q.   There must have been a pause.5

A.   This is what I said, I -- I hope you will have read it with good intentions that I6

said that I did not carry the phone, I had left it at home when I was travelling to7

(Redacted), and when -- at any -- at any other time I -- when I felt that I will be8

followed because of carrying a phone, I decided rather to leave that phone and go9

without a phone so that I am safe when travelling.  In most cases you realise10

I -- when -- when I'm -- when I'm -- when I'm travelling I don't -- I don't carry phones11

that I suspect I might be followed on, because I know the people -- the kind of people12

we are -- we are talking about are able to get me through phones, they are able to get13

me through the networks of the phones.  So I decide rather to leave the phone and14

go without a phone instead of carrying phones that I think will endanger me during15

my travel.  So that is the context of this one, not the dots.16

Q.   So then what happens, sir, is that the investigators here, they arranged for your17

phone to be brought from Kenya.  Am I right, sir?18

A. Not that phone.  The phone that -- that I thought -- the -- the phone that you are19

talking about when I was travelling to (Redacted) is not the same phone that -- that20

was brought to -- that was brought to this place.21

Q.   Okay, so we agree there was a phone brought from Kenya.  And I'm looking at22

the interview record, what happened when the phone came, whether it was the right23

or wrong phone.  You were then asked to key in the PIN code of your SIM.  Do you24

recall that, sir?  Let me take you to what happened.25
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Your Honours, it's at tab 142, and I'm looking at KEN-OTP-0144-0333, and I'm looking1

at page 0345, and let me read from line 417.  The interviewer says, and I quote from2

line one, two -- the third line, he says, and I quote, "(Redacted) phone that has just3

come all the way from ... from Kenya, which doesn't have a charger, and we can't find4

a charger for, info our LG phone.  Now, just for your information, this phone is not5

used by any ICC staff.  The phone that I just put your SIM, we don't use it for our6

own purpose, okay."7

And a few lines down at line 426, the interviewer says, and I quote, "Okay, so we've8

just activated the LG phone.  [Silence 00:39:044 to 00:40:13]   Uh ... the PIN9

code -- the PIN codes for the SIM cards?" he asks you.  And there's silence.10

And then at line 40 -- 431, you say, "I'm now guessing."11

And then 432 the interviewer says, "... just be careful there, is there, because if you do12

it three times ..."13

You say, "It's gone."14

Now, if I can go to the next page at 0346, and I'm looking at 464, line 464, where you15

tell the investigator, and I quote, "That's why I'm missing its PIN code."16

And at line 467 you say, "SIM to my service."17

And an investigator says, Interviewer 2 says,  "Yes, that takes a little time" -- "... a18

little while, thank you."19

And you're doing something there, and the interviewer observes and asks you,20

"You're not blocking the phone, are you?"21

And at line 472, "I'm trying to see whether I can see the contacts."22

Do you see that, sir?  That's what happened, isn't it, sir?23

A.   Yes.24

Q.   And then -- incidentally, sir, were you trying to block the phone?25

ICC-01/09-01/11-T-160-Red-ENG WT 25-11-2014 80/95 NM T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0800

25.11.2014 Page 81

A.   No.1

Q.   Okay.  And then what happens during this interview is eventually there is a2

SIM card which I think you believe the number is on, but unfortunately the PIN code3

was with your wife, isn't it?4

A.   I don't remember about the PIN.  I know the SIM cards which you are5

talking -- we are talking about here are SIM cards which when I arrived in -- in -- in6

(Redacted) I was provided.  They were new -- they were new -- I think they were7

new PIN codes, new SIM cards, so I could not recall the PIN -- the PIN.8

I remember I had left these phones when I was travelling (Redacted).9

That is why he sent that -- that -- that phone if --10

Q.   Anyway, I will read to you how your discussions with the OTP on that issue11

ended.12

And, your Honour, I'm at tab 143 of the Defence bundle.  It's KEN-OTP-0144-0349,13

and I'm looking at page 0353 and at lines 133.  Your Honour, the interviewer I think14

summarises what happened for the day, and he says, and I quote, "Uhm ... I just want15

to close off this interview before we leave today, because we're going to let you go16

home.  We have a couple of issues.  We have the fact that the charger, your charger,17

we've discovered, is at home.  Uhm ... the SIM card is locked, which ... and (Redacted)18

(Redacted)... knows the SIM card lock, unlock, and we19

have to get the VWU to call (Redacted), so that's not going to be done tonight. And20

once we find that out, and once you go through the phone, we then have to load that21

phone with money ..." and it goes on.22

Sir, just for us to know -- end of quote.  Did the OTP manage to get the information23

from your phone?  Please just say "Yes" or "No."24

A.   The information was not -- we were not trying to look for information in this25
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phone.  We were trying to -- to make it go on so that we can (Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

So we were at the end, we were not able, because I now remember the SIM card, the5

Safaricom SIM card you were talking about, I did not have the PIN code and we were6

not able to establish -- I mean to (Redacted)7

(Redacted)8

Q.   Okay, so we are clear on how that meeting ended. Sir, while -- if I leave this9

meeting --10

PRESIDING JUDGE EBOE-OSUJI:  Was that about getting into the contact list on the11

mobile phone?12

THE WITNESS:  No. (Redacted)13

PRESIDING JUDGE EBOE-OSUJI:  Right.14

MS ALAGENDRA:15

Q.   And am I right, sir, that you were not able to (Redacted)16

(Redacted) That exercise failed, isn't it, sir?  Can17

you just say "Yes" or "No" because we're running out of time, please?18

A.   Yes, we did not -- we, eventually, we were not able to (Redacted).19

Q.   Thank you.  Sir, before I leave this meeting --20

And your Honours --21

A.   Sorry for interruption.  I want to say that the intention of this phone was to22

(Redacted)23

MS ALAGENDRA:  Your Honours, if we can go to tab 140, that will be24

KEN-OTP-0144-0307, and I'd like to go to page 0312 and lines -- from lines 175.25
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Q.   And, sir, let me read this.  Line 176, the interviewer says, and I quote, "But1

don't worry; you will see him, for sure.  I mean, and I actually don't know when they2

plan for you to testify, really, because ..."3

And you say:  "I think those guys ... but they have to finish first."4

Then the next page, 0313 at line 180, it continues, and the interviewer says:  "I think5

that's probably quite true, yes, and if they've already arranged with them, then,6

I don't know, I don't even know who's next up or what they're going to say."7

And then you laugh.8

And then the interviewer says:  (Redacted)9

(Redacted)10

Sir, when the investigator said that to you, "They've been paying off more witnesses,"11

who was he referring to, sir?12

A.   What? I didn't understand that one.13

Q.   When the investigator said to you, "They've been paying off witnesses -- more14

witnesses," what or who did you understand the investigator to be referring to?15

A.   I don't remember.16

Q.   Sir, in fact, he was referring to the Defence or Mr Ruto, wasn't he, sir?  Wasn't17

that your understanding?  Could you just answer "Yes" or "No," sir, please?18

A.   I don't remember, not unless we start from where we started our conversation19

slowly so that I can get the flow of what you are discussing about.  But we have just20

started in the middle, and actually I cannot just connect now what you are talking21

about, because we've been having a lot of conversations like this and it's hard to just22

connect from the middle now.  So I don't remember, not unless we get the context of23

this conversation from the first line and then we go slowly so I know what you are24

talking about.25
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Q.   In fact, sir, I will put it to you that you know fully well the investigator was very1

casually telling you that either the Defence or Mr Ruto were paying off witnesses and2

I'll move on from there, sir.3

A.   I don't want to confirm that.4

PRESIDING JUDGE EBOE-OSUJI:  Do you have a basis for that question,5

Ms Alagendra, or that proposition, that it was the Defence of Mr Ruto who was being6

referred to?7

MS ALAGENDRA:  Your Honours, in fact, through the many transcripts and the8

relationship that the witness seems to have built, it is our assessment and conclusion9

that they shared a certain relationship, a lot of things were said just quite casually,10

your Honour, but that's probably a matter we can address in submissions.11

MR STEYNBERG:  In other words, your Honour --12

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, please.13

MR STEYNBERG: I beg your pardon. If I may, the person speaking was one14

(Redacted)15

(Redacted) And if you look at line 163, he16

says, "(Redacted). So my submission, the Defence has17

no basis for the question they put to this witness.18

PRESIDING JUDGE EBOE-OSUJI:  We will leave it at that.19

What the submissions of the Prosecution on this matter has been is that people20

purporting to act on the behalf of Mr Ruto have been up to no good.  That seems to21

be what I understand the position of the Prosecutor to be all along, and Mr Steynberg22

nods his head.23

Proceed, please.24

MS ALAGENDRA:25
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Q.   Sir, I'd like you to have a look at this statement that you provided to (Redacted)1

(Redacted).2

And could I ask that the witness be provided a hard copy, please.3

Your Honour, that was the separate sheet that we had provided to your Honours4

with ERN KEN-D09-0042-0609.5

And, sir, I would like you to quickly have a look at that and I am going to put some6

propositions to you before I end my examination and ask you to look at the first page7

of this statement, sir, which is page 0609, and in the second paragraph there you refer8

to a meeting taking place in the year 2005 and the last few lines you say --9

PRESIDING JUDGE EBOE-OSUJI:  Page 1, right?  The first page?10

MS ALAGENDRA:  Indeed, your Honour.11

Q.   In the last few lines you say that, and I quote, "... (Redacted)..."12

end of quote, was, quote, Mr "... Ruto ..."  And then the very last sentence, and I13

quote, you say, "(Redacted)."  Not anywhere else.14

And if I can go to the next page, sir, you can look at page 0610 --15

A.   Sorry, I want -- sorry for disruption, but I have not seen that.  I was trying to16

look for it.  Please, I request that you -- we go slowly so that I can -- I can understand17

your questions.18

MS ALAGENDRA:  Your Honours, would you -- would the Court allow me just ten19

minutes after 4 p.m. and I'll be done with my cross?20

PRESIDING JUDGE EBOE-OSUJI:  Yes, proceed.21

MS ALAGENDRA:  Thank you very much, your Honours.22

Q.   So, sir, I'm on the second paragraph, do you see, "(Redacted)..."?23

A.   Yes.24

Q.   "... (Redacted)..." I'm looking at that paragraph and in that25
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paragraph you were talking about a meeting which Mr Ruto attended and you say1

there that "(Redacted)," correct?2

A.   (No audible response)3

PRESIDING JUDGE EBOE-OSUJI:  Why don't you read it out, Ms Alagendra.4

MS ALAGENDRA:  I will, your Honours.5

Q.   And I quote, you say in your statement, "(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)."  Do you recall that, sir?11

A.   Yes.12

Q.   In fact am I reading it correctly, sir, that it does not say Mr Ruto was even13

present?14

A.   Repeat that one.15

Q.   Am I reading it correctly that it's not saying Mr Ruto is present?16

A.   It's not saying Mr Ruto is present.17

Q.   Okay.  And then we move on to in next page at 0610 and --18

PRESIDING JUDGE EBOE-OSUJI:  Are you done with that meeting?19

MS ALAGENDRA:  Indeed, your Honour.20

PRESIDING JUDGE EBOE-OSUJI:  Is it the same meeting as the one on21

1 October 2005?22

MS ALAGENDRA:  Your Honour, there is no mention in the statement about any23

other -- about the meeting of 1 October.24

PRESIDING JUDGE EBOE-OSUJI:  Witness, is it the same?25
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THE WITNESS:  Not -- not -- not that one.  Not -- not the same meeting.  The1

meetings at (Redacted) place are meetings during -- different meetings from -- from2

1 October.3

PRESIDING JUDGE EBOE-OSUJI:  So this is a different meeting?4

THE WITNESS:  Yeah, there were different meetings held on (Redacted)5

house at that time.6

PRESIDING JUDGE EBOE-OSUJI:  But --7

THE WITNESS:  This is a different meeting from the one which was held on8

1 October during that function.9

PRESIDING JUDGE EBOE-OSUJI:  The meeting of 1 October was also held at10

(Redacted), within the (Redacted) location; is that correct?11

THE WITNESS:  Yes, your Honour.12

PRESIDING JUDGE EBOE-OSUJI:  About that meeting and the one on 1 October13

which you said was organised to mark the World Elderly Day --14

THE WITNESS:  Yes.15

PRESIDING JUDGE EBOE-OSUJI: -- you testified that (Redacted)16

(Redacted)17

THE WITNESS:  Yes.18

PRESIDING JUDGE EBOE-OSUJI:  And in it Mr Ruto you said said things to the19

effect of evicting Kikuyus as you understood the statement?20

THE WITNESS:  Yes.21

PRESIDING JUDGE EBOE-OSUJI:  Would it have been the sort of thing that either22

(Redacted)23

THE WITNESS:  I was -- we were there when this were -- was being -- was being24

spoken and in our -- (Redacted)25
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(Redacted)1

(Redacted)2

PRESIDING JUDGE EBOE-OSUJI:  But you were there, as you testified, on that3

occasion?4

THE WITNESS:  On that occasion when Ruto was speaking on this I was there.5

PRESIDING JUDGE EBOE-OSUJI:  And the question I was asking was whether that6

sort of statement by someone like that, would it have been something (Redacted)7

(Redacted)8

(Redacted) at the time?9

THE WITNESS:  I don't know whether I was got wrong, but (Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

PRESIDING JUDGE EBOE-OSUJI:  Did you (Redacted) at the time?18

THE WITNESS:  Yes.19

PRESIDING JUDGE EBOE-OSUJI: (Redacted)20

THE WITNESS:  Yes. (Redacted)21

(Redacted)22

(Redacted)23

PRESIDING JUDGE EBOE-OSUJI:  Thank you.24

MS ALAGENDRA:25
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Q.   Sir, will you take perhaps two minutes to just quickly look at the document in1

front of you and then I will put some propositions to you?2

A.   Your Honour, this statement here (Redacted)3

(Redacted) to write it and sign it.  I did not get time to re-read.  It might be having4

where if asked I would have said I needed to -- to change.  So like --5

Q.   Sir, can I just stop you there for a second and allow me to guide you through6

some questions?  Can we do it that way?7

And for a start, sir, will you agree with me that there is nothing in that statement of8

(Redacted) about the ODM rally you attended in 2007?  Am I correct? It's not in that9

statement, sir, yes?10

A.   (No audible response)11

Q.   Sir, do you agree it's not in the statement, "Yes" or "No"?12

A.   I want to say this in reaction to your question that I was only giving my13

statement on -- about (Redacted) and the meeting you have just spoken about was14

held in Eldoret.  I don't know whether I've --15

Q.   Sir, so you agree with me it is not mentioned in there?  Am I right, sir?16

A.   Yeah, it might not be mentioned because I did not mention things to do with17

other parts.18

Q.   And it's also right that there's nothing in this statement about the cleansing19

ceremony in Nabkoi Forest, (Redacted)?  It's not there, is it, sir?20

A. I'm trying to look at the date of this statement.21

Q.   Sir, you can just answer for now what is in the statement.  Do you see Nabkoi22

Forest cleansing ceremony mentioned in this statement, sir? (Redacted)23

(Redacted)24

(Redacted).  Do you see --25
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A.   I don't --1

Q. -- it there?2

A. -- see it.3

Q.   No.  Sorry, there was an overlap in our mics.  Can you repeat your answer, sir,4

please.5

A.   I don't see it.6

Q.   And there's also nothing in the statement about the alleged training at Boronjo;7

am I right, sir?8

A.   Yes.9

Q.   And there is also nothing in the statement about (Redacted); am I10

correct, sir?11

A.   Yes.12

Q.   And what is in the statement, sir, is you stating that you in fact were attending13

meetings together with supporters from the "No" campaign.  Do you see that?14

A.   Yes.15

Q.   And like what you told the Court that you (Redacted) did not attend any16

meetings; is that right, sir?17

A.   I said there were meetings I did not attend and this is why when I was still18

explaining, you came in to say you will guide me through questions.  In my19

statements I said there are meetings I attended (Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

MS ALAGENDRA:  Your Honours, if I can just correct the record?  At line 11 of25
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page 109 of the transcript, my question was, "And unlike what you told the Court ..."1

not "And like ..."2

Q.   And, sir, will you recall that what you told the Prosecution was that the elder3

who was conducting the ceremonies at Nabkoi Forest was in fact (Redacted)4

(Redacted)?  You told them that, didn't you -- didn't you, sir?5

A.   Yes, he was among those who were conducting it.6

Q.   In fact, you told the Prosecution that he led it?  He slaughtered the bull,7

throwing it all over, and he was the person you told the Prosecution, so you8

remember?9

A. You got it wrong.  You are getting it wrong.  The elder -- only one elder could10

not struggle with a bull alone and do all these things alone.  Of course there were11

other elders who were assisting him, but he was among -- amongst the leaders of the12

ceremony.13

Q.   And, sir, I put it to you, sir, that (Redacted)14

(Redacted) - never attended any kind of ceremony in Nabkoi Forest, as you say.15

Do you agree, or you don't agree, sir?16

A.   I don't agree because I am one of those who attended the ceremony.17

Q.   And I put it to you, sir, that the reason why all the information that you gave to18

the Prosecution and you've testified before this Chamber is not in this statement, in19

this statement in front of you that you gave to (Redacted), is because what you20

told them and what you've testified here is false.  Do you accept that?21

A.   That is not the case.22

PRESIDING JUDGE EBOE-OSUJI:  Ms Alagendra, we don't have time for you to be23

arguing with the witness.  These are submissions you can make, and there is a24

matter of the -- whether -- what documents you will be tendering and whether you25
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discussed that with the Prosecution and don't forget that part of it.  So these1

are -- there's no point putting propositions to the witness that you know the witness2

will disagree with when we are running out of time.  I don't mean to get into your3

cross-examination.4

What date did you say this statement was made, Ms Alagendra?5

MS ALAGENDRA:  This is the statement, your Honour, according to the witness6

himself, he made in (Redacted).7

PRESIDING JUDGE EBOE-OSUJI: (Redacted)?8

MS ALAGENDRA:  Indeed.9

PRESIDING JUDGE EBOE-OSUJI:  All right.10

MS ALAGENDRA:  Thank you very much, Mr Witness, for answering my questions.11

I have no further questions for you.12

THE WITNESS:  Before -- before you -- you -- you -- we end, there is something I13

want to say, your Honour, about -- there are two things I want to put across very14

briefly:  That about capturing of phone -- of phone and where you are at that time,15

you will only do that with a phone which is registered under your name and so that16

you'll -- it can -- you can be followed with, but when you are using phones which are17

not registered then you'll not be able to -- to be -- to be -- to be -- to be followed.  I am18

saying that in context with issue to do with this ceremony that we have just been19

speaking about and Mr --20

PRESIDING JUDGE EBOE-OSUJI:  Farouk Kibet, right?21

THE WITNESS:  Farouk Kibet.22

PRESIDING JUDGE EBOE-OSUJI:  All right, we get the point briefly.23

THE WITNESS:  Yes.  Number 2, your Honour, the last one, is about the uniform I24

spoke about with the DC.  The uniform I was talking about which they wear, they25
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have a hat and also there are other clothings down.  So that is why I could not1

recognise the photograph that it was brought before the screen.2

That's all I have, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will leave it at that.  Thank you4

for the short note.5

Ms Alagendra has finished her cross-examination.  It will be Mr Kigen-Katwa's next,6

but he will not start today.  He will start tomorrow at 9.30.7

Ms Alagendra, your documents.  Did you discuss with the Prosecutor and did you8

reach agreements on what could go in and what couldn't?9

MS ALAGENDRA:  Indeed, your Honour.  The Prosecution has agreed to our10

recommendations as to which should be MFI'd and which should be admitted into11

exhibits, except for the last document that was shown to the witness, which was12

KEN-D09-0042-0325, which was (Redacted) at tab 97.13

PRESIDING JUDGE EBOE-OSUJI:  All right.14

MS ALAGENDRA:  And that we will be requesting to MFI it, your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  All right.  You will include that in the written16

submissions, is that it?17

MS ALAGENDRA:  Yes, we could do that, your Honour.18

MR STEYNBERG:  No objection from the Prosecution.  I confirm what my learned19

friend has said.20

Your Honours, if there's still time on the tape I can give you a quick update on the21

next witness once this witness has left the courtroom?22

PRESIDING JUDGE EBOE-OSUJI:  Yes, indeed.23

The documents you agreed to, does that include the statement we just looked at,24
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including you say it was the statement given in (Redacted)?1

MS ALAGENDRA:  Yes, it does, your Honour.2

PRESIDING JUDGE EBOE-OSUJI:  All right.  Okay.  We will --3

THE WITNESS:  Your Honour, I don't want to leave with something hanging in my4

mind.  I request that I make also a simple clarification on the statement I was shown5

here, which contravened the other one that I said on (Redacted).6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

PRESIDING JUDGE EBOE-OSUJI:  All right. Mr Steynberg will also try and get11

that so we know exactly what the witness is talking about.12

Witness, we will have to let you out of court for now and there may be a quick thing13

we need to discuss in your absence.  If we can go into closed session to usher the14

witness out of the courtroom, then Mr Steynberg will update us on the next witness.15

*(Closed session at 4.17 p.m.) Reclassified as Open session16

THE COURT OFFICER:  We are in closed session, Mr President.17

PRESIDING JUDGE EBOE-OSUJI:  Thank you.18

(The witness stands down)19

MR STEYNBERG:  Thank you, your Honours.  The tape must be running out, so I20

will try to be brief.21

Good news.  VWU have -- I am advised that the witness has confirmed that he is22

prepared to testify, (Redacted)23

(Redacted)24

I'm also advised that a new duty counsel has been appointed and has been provided25
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from 2 o'clock this afternoon with the material to review for this witness.  He advises1

that he should be finished by close of business tomorrow, both with reviewing the2

material and with consulting with this witness, so we should be in a position to start3

with this witness first thing on Thursday morning as planned.4

PRESIDING JUDGE EBOE-OSUJI:  Thank you for the update.5

Now beyond this witness, what does the picture look like?6

MR STEYNBERG:  Your Honours, the picture looks less certain beyond this witness.7

I haven't had any formal information from the Registry, but I did happen to bump8

into in the corridors yesterday one of the Registry people who advised me that, as of9

yesterday, the Kenyans had not yet confirmed service of the summons and they were10

asking for other contact numbers for the witness.  However I am advised that VWU11

has managed to make contact with the witness, so I'm not sure what the problem is on12

the side of tracing this witness by the Kenyan government.13

PRESIDING JUDGE EBOE-OSUJI:  All right, thank you very much for the update.14

We will then adjourn for the day and meet again tomorrow at 9.30.15

THE COURT USHER:  All rise.16

*(The hearing ends in closed session at 4.20 p.m.) Reclassified as Open session17
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