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Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0637

1 International Criminal Court
2  Trial Chamber V(a) - Courtroom 1
3  Situation: Republic of Kenya
4 In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap Sang
5 -ICC-01/09-01/11
6 Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia
7 and Judge Robert Fremr
8 Trial Hearing
9  Tuesday, 30 September 2014
10  (The hearing starts in open session at 9.35 a.m.)
11  THE COURT USHER: All rise.
12 The International Criminal Court is now in session.
13  Please be seated.
14  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
15 Court officer, the case please.
16 THE COURT OFFICER: Thank you, Mr President.
17  Situation in the Republic of Kenya, in the case of The Prosecutor versus William
18  Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11. We're in open session, your
19 Honours.
20 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
21  Appearances?
22 MRSTEYNBERG: Good morning, Mr President. Good morning, your Honours.
23  The Prosecution remains the same, except we are joined this morning by Lucio
24 Garcia.

25 PRESIDING JUDGE EBOE-OSUJI: Thank you.
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MR NARANTSETSEG: Good morning, your Honours. The same as before.
Thank you.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

MR FAAL: Good morning, your Honours, Mr President. The Mr Ruto team is
represented by the same team as yesterday, save that we are joined this morning by
Ms Leigh Lawrie.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MS BUISMAN: Good morning, Mr President. We have just been joined by lead
counsel, Kigen-Katwa, and we're also here with Honor Lanham, Rong Xin Choy and
the client, Mr Sang himself, and myself, Caroline Buisman.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

And we note, Mr Mutai, your presence on location in Nairobi.

Witness, welcome back. Ms Zago will continue her examination-in-chief.

Ms Zago?

MS ZAGO: Thank you, Mr President. Good morning, your Honours.

WITNESS: KEN-OTP-P-0637 (On former oath)

(The witness speaks Swahili)

(The witness gives evidence via video link)

QUESTIONED BY MS ZAGO: (Continuing)

Q. Good morning, Mr Witness. I'd like to --

A.  Good morning.

Q. I'dlike to continue your examination today. I apologise for the interruption.
I'd like to continue, as I said, your examination today and I'd like you to please refer
to the PIS form, the protection sheet form that we used yesterday, so that we continue

your examination to the extent possible in open session. Do you understand?
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A.  Yes, I dounderstand you.

Q.  Yesterday, before we adjourned, you were telling the Court about an ODM rally
that you attended in December 2007 at location number 17. And for the record I
refer to T-146, page 56, line 14 through 16.

You said that many ODM representatives were in attendance and you mentioned also
afew. Now, I'd like to ask you whether among the ODM representatives that
attended that rally that was person number 13 from the list of people in the protected
form. Itis at page 3, if the court officer could please make the form available to the
witness. Thank you.

PRESIDING JUDGE EBOE-OSUJI:  Witness, you now understand that the lawyer's
question to you requires that you do not mention the actual name that appears. She
has referred you to the number because we're in open session. She is asking the
question because she wants to protect your identity. That's why she's referring you
to the PIS. So do try your best to not mention the actual name, but you can say
"Person number 13." You see that name and you recognise that name, do you?

THE WITNESS: (Interpretation) Yes, I can see the name.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

Ms Zago, can you ask the question please?

MS ZAGO: Thank you. Yes.

Q. Was person number 13 present at the rally that you attended in December 2007
at location number 177

A. Yes. Number 17 --

THE INTERPRETER: Says the witness.

THE WITNESS: (Interpretation) -- was at the rally.

MS ZAGO:
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1 Q. And did he speak at this rally?
2 PRESIDING JUDGE EBOE-OSUJI: Wait, wait, wait. Iheard interpretation say,
3 "Number 17 was at the rally." I thought the question, Witness, was whether person
4 number 13 was at the rally that took place at location number 17?
5 THE WITNESS: (Interpretation) Yes, number 13 was at the rally that took place at
6 location number 17.
7  MSZAGO: Thank you, Mr President.
8 Q. Mr Witness, did person number 13 speak at this rally?
9 A. Onthat day number 13 took part in the rally, but I left the location before he
10  took the floor.
11 Q. Did you learn subsequently what Mr -- person number 13 say at the rally?
12 A. No, nobody reported back to me as to what number 13 said at the rally held at
13 location number 17.
14 Q. You also mentioned yesterday that Mr Ruto was present at this rally. Are you
15  aware if Mr Ruto spoke at this rally?
16 A. Attherally held at location number 17, Ruto was present and he did take the
17  floor.
18 Q. Were you present when Mr Ruto took the floor at this rally?
19 A. Yes, I was present.
20 Q. And what did he say?
21 A. Mr Ruto asked the population to vote and the population did not want to
22 be -- and that they should not be distracted by the Christmas festivities in their bid to
23  goand vote.
24  THE INTERPRETER: The Swahili interpreter did not hear the last part of the

25 witness's answer. Could he be requested to repeat?
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MS ZAGO:

Q. Mr Witness, the interpreter couldn't understand your answer in full, so I would
like you to repeat your last answer please.

A. He asked the population to go and vote as one, and he said that the Christmas
festivities should not distract them and that there should not be any madoadoa or
makwekwe; that they should vote as one as a mass in the province of the Rift Valley.
Q.  Witness, I believe that I heard a part of your answer using words that are not
English and I suppose they are Swabhili, but I'd like you to repeat and explain to us
what you meant when Mr Ruto said that there should not be any madoadoa, that they
should vote -- and then another word which is not spelled in my transcript and that
they should vote as one as a mass in the province.

A.  (No interpretation)

MS BUISMAN: If I may, there is a -- some correction has to be made to line 18 of
page. He did not say "vote as one as a mass," but in three-piece. Maybe you can
clarify that with him?

MS ZAGO: Ibelieve the translation is still pending.

Q.  So, Witness, we're trying to understand your previous answer.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. Witness --

MS ZAGO:

Q. Andyou--

PRESIDING JUDGE EBOE-OSU]JI:  One second, sorry.

You used two words. One was "madoadoa," and that's a word we've heard in this
case and so we all know how to spell it, but there was another word you used,
Witness. Was that "makwekwe," or "makwete"?

THE WITNESS: Makwekwe.
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PRESIDING JUDGE EBOE-OSU]JI:  That would be M-K -- M-A-K-W-E-K-W-E, is that
the spelling?

THE WITNESS: (Interpretation) That is correct.

THE INTERPRETER: Message from the English booth: Could the parties and
participants please observe a pause because, as we're working in relay, we need extra
time to be able to free up the channel between the Swahili and the French booth for
the English booth to be able to catch it? So could there please be more pause
observed so that we don't miss any of the testimony? Thank you very much.
PRESIDING JUDGE EBOE-OSU]JIL:  So, Ms Zago, can you now ask about the meaning
of that.

MS ZAGO: Thank you, and I apologise to the interpreters.

Q. Witness, please observe a pause between my questions and your answers and
I'll do the same so that we have an accurate record of what your testimony is today.

Is that understood?

A.  Yes, I dounderstand you.

PRESIDING JUDGE EBOE-OSU]JI: And also from the Defence side as well. So let's
all try and observe the pause on all sides.

Please proceed.

MS ZAGO:

Q. Witness, you were telling us about Mr Ruto's speak -- speech, sorry, at the rally
and you used two words, one being "madoadoa" and the second word being
"makwekwe." My answer -- my question to youis: What does "madoadoa" mean?
A.  During the elections of the month of December in Kenya, there were three levels
within the election. We were to vote for the President of the Republic, we were to

vote for the MPs and we were also to vote for the councillors.
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1 Now for me this meant that, when they said that they did not want any madoadoa or
2 makwekwe, they wanted three-piece, or three pieces. That meant that they wanted
3 us to vote for the president, the MPs and the councillors. That meant that they all
4 should be ODM. That's what they meant by three-piece.
5 Q. Thank you, Witness. My question was what does it mean in English? Please
6 explain to us what the word "madoadoa"” mean exactly?
7  MRFAAL: Mr President --
8 THE WITNESS: (Interpretation) The term "madoadoa" --
9 MSZAGO: Can we wait for the answer from the witness?
10 MRFAAL: Mr President, I want to --
11 PRESIDING JUDGE EBOE-OSUJI: Okay. Mr Steynberg, don't do that. Don't do
12 that.
13 MRFAAL: I--
14 PRESIDING JUDGE EBOE-OSUJI:  It's okay also.
15 Let'snot do that, okay? Thank you.
16 MRFAAL: Yes, Mr President.
17 PRESIDING JUDGE EBOE-OSUJI:  Yes?
18 MRFAAL: My objection was the witness heard something and what he heard had a
19  particular meaning within the context in which it was used at the time and he
20 explained exactly what that meant. I think that is enough for an answer to the
21  question asked.
22  Thank you, Mr President.
23  PRESIDING JUDGE EBOE-OSUJI: Okay. The objection is overruled.
24  MS ZAGO: Thank you, Mr President.

25 Q. Witness, could you please answer my question? What does it mean in English
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1  the word "madoadoa"?
2 A. Ishall explain what it means to you. Madoadoa means that they should
3 not -- they should vote the president, the MPs and the councillors as ODM. So that
4 should not mean that there should be any MPs that were PNU, because then there
5 would be a mixture and there would not be the three pieces as such.
6 Q. The other word that you used, "makwekwe", what does it mean in English
7 please?
8 A. Makwekwe and madoadoa mean one and the same thing. So were you to mix
9  people, the elected representatives, there would be a mixture. So it means one and
10  the same thing.
11 Q. Witness, I only want to know about the word. What does the word
12 "makwekwe" mean?
13 A. Tomy knowledge, the word "makwekwe" is out in the field. So if you are out
14 standing in a field, if you have some plant or grass growing amongst others that's
15  what we refer to as a makwekwe.
16 Q. And the word "madoadoa", only the word, what does it mean?
17 A. Madoadoa means as follows: If we choose somebody from the PNU as an MP
18 and if there is a president and a councillor who are ODM, there would be a mixture.
19 They did not want there to be any madoadoa. They wanted people to vote in three
20 sections, or pieces, for all those elected representatives to be from the ODM party.
21 PRESIDING JUDGE EBOE-OSUJI:  Witness, the lawyer, what she is trying to
22  understand from you is whether -- we understand that you've given the meaning of
23  that word as you understood it in the context in which it was used, according to you,
24 at the time during that speech; during that particular speech. So we understand

25 you've given us the meaning, as you understood it, in the context of that particular
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speech.

Are you with me?

THE WITNESS: (Interpretation) Yes, I do understand you.

PRESIDING JUDGE EBOE-OSUJI: The question now is whether you also
understand that word to have another meaning apart from that particular context that
you explained it. In other words, the word "madoadoa" taken on its own, the word
standing alone, does it have a meaning that you know?

THE WITNESS: (Interpretation) Madoadoa means an item of clothing of different
colours, so it's like you were to mix clothing of different colours together.
PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Ms Zago?

MS ZAGO: Thank you, Mr President.

MR KIGEN-KATWA: Mr President, allow me. I think the translation was cut short.
The witness said more than that. He said more than clothing. He also said, "If
there's paint on a wall and it's different colours," and I see it's cut off after he
mentioned clothes.

THE WITNESS: (Interpretation) When talking about the wall, you can paint a wall
in different colours and then in that context you will also have a madoadoa situation.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MS ZAGO: Thank you. And thank you to my learned friend on the other side for
this correction.

Q. Witness, did you hear Mr Ruto saying anything else at this rally?

A. He talked about peace. He asked the people to spend their Christmas under
good conditions. He did not say anything else apart from what I have just told you.

Q. And yesterday you told us that there were many people who attended this
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meeting. What was the reaction of the crowd after Mr Ruto spoke?

A.  There was not much reaction after Ruto spoke, but I said that when person
number 13 spoke the population applauded. I did not say that after Ruto spoke
people -- well, he simply spoke and then he sat down again.

Q. And why did you decide to attend this rally, you personally?

PRESIDING JUDGE EBOE-OSUJI: We are in public session. Be careful with your
answer. Do not put identifying information in your answer, but the question is:
Why did you personally decide to attend that rally?

THE WITNESS: (Interpretation) I attended this rally because (Redacted) and

I cannot avoid attending such a rally.

MS ZAGO:

Q. Did you attend any other ODM meeting before the election day?

A.  After the rally at location number 17, another rally took place at location
number 3. That was the last rally before the general elections.

Q. And who from the ODM attended that rally at that location?

A.  There were several persons from the ODM. I can remember some. There was
Raila Odinga, Anyang' Nyong'o, Otieno Kajwang, Kipkalya Kones, Orengo and
others. There were many of them, as well as William Ruto.

Q.  Witness, could you please help us with the spelling of the name of the person
that you mentioned after Raila Odinga. You mentioned there was Raila Odinga and
then you mention other ODM representatives, but we -- the transcript couldn't
capture them all. So I'd like you to spell, please, the names so that we can proceed
efficiently.

A.  The name is Otieno Kajwang.

PRESIDING JUDGE EBOE-OSU]JI: Do you have a pen and paper with you? Can
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1  the court officer give the witness pen and paper?
2 THE COURT OFFICER (via video link): Yes, Mr President. I can provide the
3  witness with a pen and paper.
4 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
5  Witness, when the court officer gives you the pen and paper, hang on to it, please,
6 because from time to time you may use it to spell out names. You can write them
7 down if it's easier for to do that before spelling out.
8 Now can you spell the name Otieno Kajwang, did you say?
9 THE WITNESS: (Interpretation) Otieno is spelt O-T-I-E-N-O. Kajwang,
10 K-A-J-W-A --
11  PRESIDING JUDGE EBOE-OSU]JI: Is stenography working? All right.
12 Did you say is Kajwang is K-A-J-W-A? Is that all, or is there something else?
13 THE WITNESS: (Interpretation) I said K-A-N-J-W-A-G (sic) at the end.
14 PRESIDING JUDGE EBOE-OSUJI:  All right. We will leave it at that.
15 And the other names. Okay, we already heard the name Kones. You don't need to
16  spell that again. Now, can you move on to the other one. Did you mention Orengo
17  aswell?
18 THE WITNESS: (Interpretation) Yes.
19 PRESIDING JUDGE EBOE-OSU]JI:  All right, but we had that name before and so we
20 can move on.
21  Thank you, Witness, for helping us with the spellings.
22 MSZAGO:
23 Q. Witness, did Mr Ruto speak at this rally?
24 A.  Yes, Mr Ruto spoke at that rally.

25 Q. And were you present when Mr Ruto spoke?
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A. Yes, I was present.

Q. And what did he say?

A.  Mr Ruto stood up, he greeted the crowd and after that he asked the crowd to do
everything possible to go to the polling station to vote in an atmosphere of serenity.
He said he did not want any madoadoa during the elections. He said they had to
ensure that the three pieces are voted. That is what he said at (Redacted).

MS ZAGO: Mr President, can I ask private session for a clarification that I think it
will be easier if we conduct it in private session?

PRESIDING JUDGE EBOE-OSUJI:  Private session.

*(Private session at 10.12 a.m.) Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.

MS ZAGO:

Q.  Mr Witness, you told us that this rally, this last rally, ODM rally before the
election, took place at location number 3 and now we're in private session and we can
mention the location which on the list is (Redacted), but now you told us that the
meeting was in (Redacted) which is location number 17 on this list. So I'd like

you to clarify for the Court where was this rally taking place? Thank you.

A.  The last meeting was held at the (Redacted). Iam talking about

(Redacted). I'm talking about (Redacted) and not to (indiscernible).

THE INTERPRETER: That's a correction from the Swahili booth.

MS ZAGO:

Q.  So this meeting was not held at (Redacted)?

A.  The first rally was held at (Redacted). Later on another rally was held at
(Redacted). There were two rallies.

Q.  Yes, Witness, we understood that there were two rallies, but I'm trying to
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understand. The last rally we just spoke about, the one you said was held -- the last
one that was held by the ODM before the election, where did that meeting take place?
A. I'was talking about the last meeting that was held in (Redacted) in December at
(Redacted), and after that they went to (Redacted) and (Redacted). Right now

I am talking about (Redacted).

MS ZAGO: We can move back to public session, your Honour.

PRESIDING JUDGE EBOE-OSU]JIL: I want to clarify something. I've heard (Redacted)
(Redacted). I've heard (Redacted). I've also heard now (Redacted) in (Redacted). We need
to be clear so there is no confusion later on what is going on.

Witness, did you hear my problem? I said I heard mention of (Redacted) - a

rally at (Redacted) - and then you've also explained that there was a subsequent

rally at (Redacted). Did you also say that after the (Redacted) there

was another rally in (Redacted) at the (Redacted)? Was that what you said?

THE WITNESS: (Interpretation) This is what I meant to say: The (Redacted) rally
was not the last rally during that ODM campaign. They finished the meeting in
(Redacted) and then moved on to (Redacted) to hold another rally, but I cannot tell you
exactly what stadium or what field they used in (Redacted).

PRESIDING JUDGE EBOE-OSU]JI:  But just also to be clear on the record, (Redacted)
(Redacted) and (Redacted) they are different places, is that it? Help me understand.
THE WITNESS: (Interpretation) Yes. In (Redacted) province you have (Redacted)
(Redacted).

PRESIDING JUDGE EBOE-OSU]JI: And (Redacted) would be in (Redacted); is that the
case?

THE WITNESS: (Interpretation) Yes, that's the case.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.
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Ms Zago?

MS ZAGO: Thank you. We can go back to public session.

PRESIDING JUDGE EBOE-OSUJI:  We go back to public session.

(Open session at 10.18 a.m.)

THE COURT OFFICER: We're in public session, your Honours.

MS ZAGO:

Q.  Witness, you told the Court yesterday, at page 43, line 15 to 16, that "Most
people ..." -- and I'm quoting you, "Most people were supporters of the ODM, which
meant that the ODM were stronger than the PNU," end of quote. In the period
leading up to the 2007 election, how was the relationship between those supporting
the ODM and those supporting the PNU in your area?

A. Inthe region where I lived, ODM supporters believed that their party was going
to win the elections.

Q. My question was the relationship between the ODM supporters and the PNU
supporters. In the months preceding the election in 2007, how was the relationship
between the two groups of supporters?

A.  With regard to their relationship, they did not have any problem. We lived in
peace with each other, but there is one thing that was talked about and this was what
Raila Odinga said before the elections. He said that if the ODM does not win the
elections there will be a blood bath - a major blood bath - in Kenya, and that is why
PNU supporters became afraid and the fear spread throughout the entire region of
Kericho.

Q.  And before this announcement by Mr Raila Odinga, how was the attitude of the
ODM supporters vis-a-vis the PNU supporters and vice-versa?

A. Before Mr Odinga made that declaration, we were living in peace with each
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other. There was no problem. There was no worry between us. We would talk
with each other, we would share jokes, we would talk about politics and in fact there
was no problem at all.

Q. And when was this announcement made by Mr Odinga?

A.  He made this announcement in December before the elections.

Q. And what happened afterwards? You said that the PNU supporters became
afraid. How did they express their fear?

A.  Their worry was that they believed that immediately after the elections there
would be war, because Raila had just said that if he did not win the elections there
would be a blood bath. That is why there was this major worry, and some of them
had to leave - leave the locality - even before the elections.

Q. Now, speaking about the elections, I'd like to ask you a question about your
location the day of the election, but before you answer please remember to use the PIS,
the protected form, to let us know whether you were in any of the locations that are
mentioned at page 3 of that form.

PRESIDING JUDGE EBOE-OSUJI: Ms Zago, may I please?

Witness, about -- about this speech which you said Mr Odinga made, you said he had
declared that if he did not win the election there would be a blood bath in Kenya.

Do you know where -- I don't know if Ms Zago had asked you that question, but I
must have missed it if she did. Do you know where exactly this speech was made?
THE WITNESS: (Interpretation) First of all, at the beginning of December on
television he was shown making this statement. The second time was at the
(Redacted) at the last rally between 21 and 22 of December.

PRESIDING JUDGE EBOE-OSUJI:  So you said you heard it two times, one on

television? Was that the case?
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THE WITNESS: (Interpretation) Yes, I heard him make that statement two times.
Two times, yes.

PRESIDING JUDGE EBOE-OSU]JI: Two times. And you mentioned a television.
Do I take it that you actually saw a television screen where Mr Odinga was making
that speech on TV?

THE WITNESS: (Interpretation) On TV it was the TV presenter who said it, but
that presenter did not show the image or photo of Raila Odinga.

PRESIDING JUDGE EBOE-OSUJI: But did the voice -- did you hear the voice even
though the image wasn't shown? Did you hear the voice of Mr Odinga making that
speech about the blood bath in Kenya if he did not win?

THE WITNESS: (Interpretation) Yes, I heard him say this live on the number 3, or
rather at location number 3 I think.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right, I'll come to that, but one at a time.

First I want to understand about the television speech. You said there were two
occasions: One was on television and the other one was at location number 3. First,
the television. Did you actually hear the voice of Mr Odinga making that declaration?
Even though you may not have seen the image and it was the television presenter that
was announcing it, did you hear on TV the voice of Mr Odinga saying those things
that there will be a blood bath in Kenya if he did not win?

THE WITNESS: (Interpretation) Yes, the presenter broadcast his voice and we
could hear it from the TV.

PRESIDING JUDGE EBOE-OSUJI:  All right. And you said you heard -- was that
the first time? Was that the first time you heard Mr Odinga say those words,
according to you, the one on TV?

THE WITNESS: (Interpretation) I can say that this was not the last time that Raila
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talked about this. He talked about this several times, even before that date.
PRESIDING JUDGE EBOE-OSUJI:  All right. Now, listen to my question.
Remember how I said you listen to the question that is being asked of you and then
you answer that. That may be other information you would have.

Now, I'm focussing on the television broadcast of that speech. What number was it?
Was it the first time, the second time or the third time, according to you, you heard
those words said by Mr Odinga? Was it the first time, second time, third time or
how many times?

THE WITNESS: (Interpretation) Well, with regards to the blood bath, I only

said -- heard him say that on two occasions: On the television and at the stadium
located at number 3 on the list.

PRESIDING JUDGE EBOE-OSUJI:  All right. Now we move on to number 3 on the
list. How soon or how far apart was it in time between when you heard the voice of
Mr Odinga on TV saying those words and when he also, according to you, said it at
location number 3? How far apart in time were the two speeches, or the two
occasions?

THE WITNESS: (Interpretation) If my memory serves me correctly, at the time
when he was making the warning on television, well, it was the end of November,
and the second such warning was on -- between 21 and 22 December at location
number 3.

PRESIDING JUDGE EBOE-OSUJI:  Okay. If I may move back a little back to the
time on TV, were you live - were you at the rally yourself - when he said the words
that you said you heard on TV? Did you attend that rally live, or was it only on TV
that you heard it the first time? The TV speech? The TV speech?

THE WITNESS: (Interpretation) I was at the hotel and it was the television in the
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hotel that was broadcasting it live.

PRESIDING JUDGE EBOE-OSUJI:  So you were not physically at the speech at the
grounds itself, was that the case? You only heard it on TV?

THE WITNESS: (Interpretation) The presenter did not even say where he said
these words. He just presented this as Raila's warning. He did not say where this
had been said, at which venue or in which region.

PRESIDING JUDGE EBOE-OSU]JIL:  Does it mean then you were not there? You
only heard it on TV? You only heard the presenter reporting it? Is that what
happened?

THE WITNESS: (Interpretation) Yes, I just heard the presenter saying this and
then he had us listen to his voice live.

PRESIDING JUDGE EBOE-OSU]JI:  All right, thank you.

Now, let's move on to the second occasion now. You said the other time you heard
those words were at location 3. Were you there at location 3 and heard those words
from Mr Odinga?

THE WITNESS: (Interpretation) Yes, I was there in the flesh at location number 3.
PRESIDING JUDGE EBOE-OSUJI:  Ms Zago, I do not know whether you wanted to
explore more of the circumstances at location 5 -- at location 3. I noticed you were
moving on to something else before l moved in. If you have questions about the
circumstances of that speech at location 3 I will let you ask them, but if not I can -- I
have some questions about that as well. Would you want to ask them yourself?
MS ZAGO: I'dlike to ask at least two follow-up questions, but I'm happy to do it
after your Honour's concluded his examination.

PRESIDING JUDGE EBOE-OSUJI: Not examination. Just seeking clarification.

MS ZAGO: I apologise. Of course, thank you.
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1 PRESIDING JUDGE EBOE-OSUJI: Witness, the occasion at location 3, where you
2 said you were there in the flesh and heard Mr Odinga say the words, were they the
3 same words you heard on TV?
4 THE WITNESS: (Interpretation) Yes, I heard the same thing there said as what I
5 had heard said on the television.
6 PRESIDING JUDGE EBOE-OSUJI: Now because I consider this important
7 information for my own purposes, I will ask you kindly say those words that you
8 actually heard Mr Odinga say at location 3. Can you tell me the words you heard at
9 location 3 while you were there listening to the speech?
10 THE WITNESS: (Interpretation) He said the following: He said that he had
11  discovered that the PNU was planning to steal the votes and that if the ODM party
12 did not win there would be a blood bath in Kenya. He went on to add that he was
13  asking the former president, Kibaki, to pack his things and leave the presidential
14 palace because it was he who was going to take over the presidential palace.
15 PRESIDING JUDGE EBOE-OSUJI: How big a rally was it at location 3 when,
16  according to you, Mr Odinga said those words?
17 THE WITNESS: (Interpretation) The stadium located at number 3 is large. It has
18  a capacity for approximately 30 to 40,000 people and the stadium was full.
19 PRESIDING JUDGE EBOE-OSUJI: Do you know whether the newspapers and
20 television and radio people were there at the rally?
21 THE WITNESS: (Interpretation) Yes, I did see microphones. Isaw recorders. I
22 saw reporters from the television. I do not know where they came from, but there
23  were people there with their cameras making recordings.
24 PRESIDING JUDGE EBOE-OSUJI:  And this is my last question for you: Do you

25  recall -- subsequent to that speech, do you remember or recall whether it was reported
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in the news? That speech at location 3, was it reported in the news as in the
television, newspapers, that sort of thing?

THE WITNESS: (Interpretation) After the meeting I did not read the newspapers,
nor did I listen to the radio. (Redacted)

(Redacted) It might have been written up in the newspapers, but I

didn't read them and I did not see it on the television.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much, Witness, for answering
my questions. Now Ms Zago will take over.

Thank you, Ms Zago.

MS ZAGO: Thank you, Mr President.

Q. Thave a follow-up question. Mr Witness, did you hear any other ODM leader
speaking of this blood bath after Mr Odinga's - Raila Odinga's - statement?

A.  After Raila's speech, well, that was the end of the rally and he was in charge.
Q. Tunderstand, but the question is: Have you heard any other ODM leader
speaking about this blood bath after you heard Mr Odinga's statement as you
described it?

A.  Yes, I do remember Otieno Kajwang did say something. He said that we were
commencing a journey towards the presidential palace and that the journey had
started and that we needed to go and clean up there because there was a lot of mess.
Q. And where was Mr Otieno coming from? Where was his constituency?

A.  Mr Otieno Kajwang comes from Nyanza. He is an MP within Nyanza.

Q. Now going back to the election day, you told us yesterday already that you
voted on that day. My questionis: Where were you living at that time? And
please, as I said before, before answering refer to the locations on the PIS, if necessary.

A. Iwasliving at location number 2 when it came to voting and that is where I
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1 voted.
2 Q. Andhow was the atmosphere at your location the day you voted?
3 A. Iwould say that there was a general feeling of tension at location number 14.
4 Iwould say that that was also the case at location number 4. There was tension.
5 Q. What was this tension about?
6 A. The tension began to be noted. When people talked about a blood bath, then
7  people became afraid and some of them went to vote in the morning and
8 subsequently went home.
9 Q. Why were people speaking about the blood bath that day?
10 A. Because they had just heard Raila saying that were ODM not to be elected there
11  would be a blood bath, so people understood that there would be a war.
12 Q. A war --awar between who?
13 A. A war between the members of the PNU.
14 Q. Between the members of the PNU themselves, or between the members of the
15 PNU and someone else?
16 A. There were two opposing parties: The PNU and the ODM. When Raila
17  Odinga uttered those words, people understood that were the PNU to win then there
18 would be a problem.
19 Q. Aml correct in understanding that there would be a problem between the PNU
20 and the ODM? Is that what you're trying to say?
21 A. Thavejust said the following: The PNU did not have an issue as such. The
22  problem stemmed from what Raila had said about the members of the PNU, but the
23  PNU did not have a problem as such.
24 PRESIDING JUDGE EBOE-OSUJI: Ms Zago, one second.

25 Witness, at this stage what needs to be clear on the record is the thing about the war.
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You said that when Mr Odinga said that were ODM not to be elected there would be
a blood bath, people understood that there would be a war. Now, what needs to be
clear on the record is who would be the parties to that war? Remember we're talking
about war, blood bath, not merely a problem. So when you said there would be war,
who would be involved in that war as people fighting it?

THE WITNESS: (Interpretation) People understood that ODM members would
attack the PNU members if they won.

PRESIDING JUDGE EBOE-OSUJI:  Thank you.

MS ZAGO:

Q.  Witness, the ODM members eventually attacked PNU members after the
election results were announced.

MR FAAL: Mr President, that is clearly leading.

PRESIDING JUDGE EBOE-OSU]JIL:  Objection sustained.

MS ZAGO:

Q. Mr Witness, it is not disputed that the elections were announced - the results of
the elections were announced - on 30 December. Could you please tell us how did
you learn about the electoral results?

A.  When the election results were given on the morning of the 29th, on the 28th in
the morning ODM were said to be up front with one million more votes and then on
the evening of the 29th the PNU only had a one million advance. At that moment in
time ODM supporters started to realise that votes were being stolen and that our
hopes of winning the elections were dissipating, and even before the results were
announced we could feel the tension.

Q. How did you learn about the results? Did you read it somewhere? Did you

speak to someone? How did you learn about the results?
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A.  The election results were given out live over all the radio and television stations
throughout Kenya, so the entire country was able to follow the results.

Q. I'masking about you. Were you also listening to and -- to the TV, or the radio,
to learn about the results? We want to understand how did you in particular learn
about the results?

A.  Well, on that morning you know (Redacted) and I went to the polling

station in order to ascertain what the situation was. Before hearing the results over
the radio and the television, (Redacted)

(Redacted) and I told them that we were fighting and that (Redacted)

(Redacted). And they said, "No, there are many strongholds (Redacted) and

we must wait for the results from those polling stations in those locations to be
announced," and that then I would see the difference.

PRESIDING JUDGE EBOE-OSU]JI: Maybe we should go into private session now.
Private session.

*(Private session at 10.58 a.m.) Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

Witness, we -- maybe it was the case that you could not have avoided doing that in
that last answer, but you kept mentioning that (Redacted). We

wouldn't want you saying -- giving that kind of information in the public session as it
might identify you, so be more careful.

Ms Zago, do you have follow-up questions in this area? Perhaps you could put
them now and let's see whether we can get over this patch and go back out.

MS ZAGO:

Q. My only question on the subjectis: How did you, Witness, hear the results
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1  being announced?
2 A. Tjustsaid the following: That before the results were announced on the 29th
3 saying that ODM had problems, we could hear what was going on over the radio.
4 That was the morning of the 29th and we could hear the election results broadcast.
5 MSZAGO: Ibelieve we can go back to public session with a warning to the witness
6 again not to please disclose any personal information when we are in open session.
7 PRESIDING JUDGE EBOE-OSUJI: Thank you. We'll go back to public session.
8 Witness, be -- we're going back to the public session. Be careful to not disclose
9 personal or identifying information. AsIinformed you earlier, one way of doing
10  that on your part is to concentrate and listen carefully to the question that has been
11  asked of you and understand that question and just answer it. If you did that and
12 answered the question briefly and to the point and stopped, we have a great chance of
13 avoiding you putting out identifying information when we are in the public session.
14 Keep that in mind.
15 We will go back now, court officer, to the public.
16  (Open session at 11.01 a.m.)
17 THE COURT OFFICER: We're in open session, your Honours.
18 MS ZAGO:
19 Q. Witness, which radio station or stations were you listening when the results
20  were broadcasted?
21 A. When the results were announced, I was listening to Radio Citizen and KBC.
22 MSZAGO: Mr President, if I can ask a follow-up question and then we can break
23  for the morning break if you allow?
24  PRESIDING JUDGE EBOE-OSUJI:  Yes, please proceed.

25 MSZAGO:
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1 Q. Witness, were Radio Citizen and KBC the only radio stations that you listened
2  to that day?
3 A. It was my habit to listen to three stations: KBC, Citizen and Radio Injili.
4 MSZAGO: We can break for the morning break.
5 PRESIDING JUDGE EBOE-OSU]JI:  All right. We will now break for 30 minutes.
6 Witness, we will take our morning break now. You will be brought back in about
7 30 minutes. Please in the meantime do not discuss your testimony with anybody.
8 Thank you.
9 We will now rise.

10 THE COURT USHER: All rise.

11  (Recess taken at 11.04 a.m.)

12 (Upon resuming in open session at 11.35 a.m.)

13 THE COURT USHER: All rise.

14  Please be seated.

15 THE COURT OFFICER: We're in open session, your Honours.

16  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

17 Ms Zago, how are we doing with time?

18 MSZAGO: We're a little slow or slower than anticipated, but I -- I'll try to be more

19 efficient in the next sessions and remain within the confined terms of the six sessions

20 or seven sessions that we provided the Chamber yesterday.

21 PRESIDING JUDGE EBOE-OSUJI:  All right, thanks. Proceed.

22  Witness, welcome back. Ms Zago will continue her questions to you.

23  MSZAGO:

24 Q. Witness, before the break you told the Court that there were two opposing

25 parties, the PNU and the ODM, and my question is from which ethnic group did the
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majority of the ODM supporters in your area come?

A. It was the Kipsigis and the Luo, as well as some Luhyas and some Kisiis.

Q. I'm asking you about the majority. What was -- which was the majority ethnic
group supporting the ODM in your area?

A.  The majority was the Kipsigis.

Q. And for the PNU party, from which ethnic groups did the majority of the PNU
supporters in your area come?

A.  The majority came from the Kikuyu ethnic group.

Q. And going back to the day of the announcement of the electoral results, from
that day until the end of the year 2007 could you please confirm where were you
living, using the PIS if necessary? Thank you.

A. Iwasliving at location number 2.

Q.  Were you also at location number 2 at the beginning of January 2008?

A. Yes, I was still at that location.

Q. And, sir, it is not disputed that there was post-election violence in your area.
Did you observe any yourself?

A. Yes, I did observe it.

Q. Could you please briefly tell -- tell us what you observed?

A.  After the announcement of the results on the 30th, the president was -- that is
was sworn in and violence started.

Q.  Please tell us what you observed in your area specifically.

A. Iwould say the following: On that day I was in a certain gentleman's house.
After the announcement of the results, PNU supporters started celebrating. I saw
female supporters of the PNU who were celebrating, singing. They were

accompanied by certain men and the men and the women formed a single group to

30.09.2014 Page 26



ICC-01/09-01/11-T-147-Red-ENG WT 30-09-2014 27/91 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0637

sing together. They were singing and going towards the road. There were a lot of
people there, and these groups told us to go back to -- not to go to where the others
were present. We stopped there and we carried on singing.

PRESIDING JUDGE EBOE-OSU]JI:  This is not to stop you necessarily but, in terms of
what you said you would try and do with time, it's up to you to consider whether you
need to have this witness tell the story of post-election violence from his perspective.
I'm not saying don't do it. I'm simply saying you need to think about whether you
really need that, especially if you say there is no dispute that there was post-election
violence in his area. It would of course be interesting to get the details from each
witness's perspectives of that violence, it would be interesting, but there comes a
point when the procedure or proceedings demand whether we really need that. It's
your call for now.

MS ZAGO: Thank you, Mr President.

MS BUISMAN: Sorry, if I may? At page 31, line 19, something hasn't -- he
apparently said that he joined that group and it's not in the transcript.

MS ZAGO:

Q.  Witness, my question was whether you witnessed any violence and I
understand that you described to us or started to describe to us something, but what
I'm interested in is whether you witnessed any acts of violence during the
post-election period?

A. Isaid that I witnessed acts of violence. I was an eyewitness of certain acts of
violence.

Q. And what acts of violence specifically did you witness yourself during this
period?

A. Iwould say I saw war. Iwent to the place I talked about and some people
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were throwing stones at us and that is how the acts of violence started.

Q. Did you witness any other act of violence apart from throwing stones?

A. Isaw young people burning down houses.

Q. And who were these young people burning down houses?

MR FAAL: Mr President, perhaps we could have a timeline to when these events
occurred? For the time being it's not clear when these events occurred at all.
PRESIDING JUDGE EBOE-OSUJI: Ms Zago, proceed. Anything that's not clear
Mr Faal will try and clarify during his time.

MS ZAGO: Thank you.

Q.  Witness, my question was who were these young people that you saw burning
down houses?

A.  These were very young people who were running around with bottles of petrol
burning down houses. These were young people under the age of 15.

MR FAAL: Mr President, I think there is something missing in the translation.

I think I did hear the words "Luo" and "Luhya" mentioned by the witness, but it did
not come out in the translation. Perhaps that could be clarified?

MS ZAGO: I can clarify this with the witness himself.

THE WITNESS: (Interpretation) I said that the young persons burning down the
houses were young people I knew. These were Luhyas and Luos, very young
people under the age of 15 who were running here and there with bottles of petrol
and they would sprinkle the houses with the petrol and burn them down.

MS ZAGO:

Q. Did you witness any other persons committing other acts of violence in this
period?

A. Inthatregion in general, in (Redacted), there was a group of young Luo and
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Luhya young people who would move from one locality to go and burn down houses
in another locality. I did see them.

MS ZAGO: I'm just waiting for the transcript.

Can we please go to private session for a follow-up question?

PRESIDING JUDGE EBOE-OSU]JI:  Private session.

*(Private session at 11.50 a.m.) Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honour.

MS ZAGO:

Q.  Witness, during these days following the elections, did you have any meeting or
did you discuss anything concerning the events that were unfolding in your area with
any person?

A. Idonotunderstand. When you say we discussed these things, with whom did
I discuss them? I did not fully understand your question.

Q. My question is whether you discussed the events that you just described for us
with anyone during this period?

A.  During the war I discussed with many people because we would meet together
with friends, with neighbours.

Q. (Redacted)

A.  On that day, that is on the 30th, the police arrived in that region to address the
situation that prevailed at that point in time.

MS ZAGO: We can go back to public session, your Honour.

PRESIDING JUDGE EBOE-OSU]JI: Public session.

(Open session at 11.53 a.m.)

THE COURT OFFICER: We're in open session, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
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MS ZAGO:

Q.  Witness, you said before that after Mr Raila Odinga made the statement that if
the ODM were to lose the elections there would be a blood bath, and you said that
people understood that there would be a war. My question is was there a war, or
not?

A. A war did indeed take place.

Q. Between whom?

A. Between ODM supporters and PNU supporters.

Q.  Witness, during the 2007 campaign, in particular the months preceding the
elections, how did you keep yourself informed of the events?

A.  You asked me about what would happen. Imean, what event are you
referring to?

Q. I'mreferring to the political campaign. How did you follow the political
campaign, if at all, prior to the election?

A. I'was following it over the radio, or by hearsay when I listened to the people
who were discussing in the region.

Q.  Are these the same radios that you mentioned before the break?

A.  Yes, indeed, over these same radios that I got all this information.

Q. Do you know if in your region there are vernacular radios?

A.  Yes, there were several radio stations that broadcast their programmes in the
vernacular, but I only listened to those three radios I referred to.

MS ZAGO: Your Honour, I'm about to embark in a line of questioning that may lead
us to Rule 74, but for the time being I believe we can conduct the questioning in
public. I will be mindful and request appropriate measures when the time comes.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
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Mr Mutai, you've also heard that. The Prosecutor has signalled that we're about to
embark on a line of questions that engage your particular interests.

MR MUTALI (via video link): I've heard, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Yes, thank you.

Please proceed, Ms Zago.

MS ZAGO:

Q. Witness, do you have any information as to how the violence started in your
area in 20077

A.  The acts of violence started after the announcement of the election results; that
is the general election results.

Q. My question was whether you had information as to how the violence, not
when.

A. Ididn'thear. Isaw itmyself. Isaw acts of violence myself which started after
the results were declared.

Q.  Prior to the 2007 elections, have you ever attended any public or private
meeting where the issue of violence was discussed? Please answer "Yes" or "No" and
then we'll go into private session if necessary.

A. Yes. Yes,Itook part.

MS ZAGO: May we go to private session for a follow-up question, Mr President?
PRESIDING JUDGE EBOE-OSU]JI: Private session.

*(Private session at 12.01 p.m.) Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.

MS ZAGO:

Q.  Witness, what meetings did you attend where the issue of violence was

discussed?
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A. Tattended a meeting during which violence was spoken about in (Redacted) in
December, on the 22nd -- 21 and 22 December, where Raila said that there would be
blood if the parties didn't win the elections. That's where I heard them speak about
acts of violence.

Q. Did you attend any other meeting where the issue of violence was discussed
besides this (Redacted) rally?

A.  Our meeting, well it -- these were meetings, ordinary meetings, to carry out the
campaign in this region for deputy governors in this region.

Q. Have you ever attended any private meeting where the issue of violence was
discussed?

A. There was no meeting - no private meeting - during which we spoke about
violence.

MS ZAGO: I can ask the following questions in public, but then I will have to revert
back to private session. So I'm in the Chamber's hands if your Honours wish to
return to public and then we can switch back to private, or remain in private.
PRESIDING JUDGE EBOE-OSUJI:  We can remain in private for you to -- we don't
want to go out for one question and come back in.

MS ZAGO: Thank you.

Q.  Witness, have you ever attended any private meeting where the planning of
violence was discussed prior to the 2007 election?

MR FAAL: Mr President, that question had been asked twice and has been
answered.

MS ZAGO: My question was about the issue of the violence in general. Now my
question is more focused and I'm asking about the planning of the violence, which I

submit are two different matters.
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PRESIDING JUDGE EBOE-OSU]JI:  The witness can answer that question.

Witness, go on, answer it, if you have an answer.

THE WITNESS: (Interpretation) I've never attended a private meeting. I've never
heard people speak about a private meeting in that sense.

MS ZAGO:

Q. Have you ever been asked by anyone to provide assistance in the planning of
the violence?

A. No, I've never been asked by anyone to plan the violence.

Q. Do you know a person called (Redacted), spelled (Redacted)?

A. Idon't know the person. Idon't know the person who goes by the name of
(Redacted).

Q. Do you know a person called (Redacted)?

A. Tknow (Redacted). Ihave information or I got information about this name
afterwards.

Q. Did you know of (Redacted) at the time we're discussing, prior to the 2007
election?

A. Igotto know this person after the elections. After 2012. 2012.

Q. Did you know a person -- do you know or did you know a person by the name
of (Redacted)?

A. Igottoknow (Redacted) after the elections. Before, I knew him under
another name. It was after the elections that I understood that he was called (Redacted)
(Redacted).

Q. And what was the name that you knew before the elections?

A. He wasa (Redacted). Iknew

him under the name of (Redacted).
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1 Q. Where was this (Redacted) located?
2 A. Itwasinthe town. It was abitoutside the town.
3 Q. Witness, we are in private session. You can mention the town so that we have

4  acorrect record.

5 A. [Isaid (Redacted) was in the town (Redacted).
6 Q. And what ethnicity was (Redacted)?
7 A. He's Kipsigis.
8 Q. Do youknow a person by the name of (Redacted)?
9 A. TIknow (Redacted). Iknew him previously.
10 Q. Doyouhave--
11 A. (Redacted)
12 Q. Since when did you know (Redacted)?
13 A. Thave known (Redacted).
14 Q. And whatis (Redacted) occupation?
15 A. (Redacted) did not have an official job. He (Redacted).
16 Q. Do youknow a person named (Redacted)?
17 A. Iknow (Redacted).
18 Q. Whoishe?

19 A. Igottoknow (Redacted) when I was still very young in (Redacted).

20 THE INTERPRETER: "(Redacted)," corrects the interpreter. "Inthe (Redacted)."
21 MSZAGO:

22 Q. How did you get to know him?

23 A. There was a person called (Redacted) and I (Redacted) was (Redacted)

24  of (Redacted). Ifound out afterwards -- I found this out afterwards.

25 THE INTERPRETER: The interpreter did not hear the last sentence spoken by the
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1 witness.
2 MSZAGO:
3 Q. Witness, could you please close -- come closer to the microphone and repeat
4 your question -- your answer? How did you get to know (Redacted)?
5 A. Igottoknow (Redacted)
6 (Redacted).
7 MR KIGEN-KATWA: With your permission, Mr President? Page 41, line 1, the
8  writing there is (Redacted). From the way the witness pronounced it, it should be
9 (Redacted).
10  PRESIDING JUDGE EBOE-OSUJI:  (Redacted), you said?
11 MR KIGEN-KATWA: Yes, and the way it's been written again is wrong. It's not
12 (Redacted)
13  PRESIDING JUDGE EBOE-OSU]JI: It was spelt in my own -- all right. You can
14 explore that with the witness, Ms Zago, so that we get the correction.
15 Thank you, Mr Kigen-Katwa, for drawing the attention to the possibility of a
16  correction.
17  Ms Zago, you may explore that, clear it up, but in the meantime do we have on the
18 record the spelling of is that (Redacted)? I thought I heard the witness say that that was
19  what he used to know (Redacted) as, so let's make sure we get that spelling on the
20 record. Thank you.
21 MSZAGO:
22 Q. Witness, could you please spell for us the name of (Redacted) where
23  you (Redacted) when you met (Redacted)?
24 A. (Redacted)

25 PRESIDING JUDGE EBOE-OSUJI:  Witness, what we're trying to ascertain is: Is it
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(Redacted)?

THE WITNESS: (Interpretation) (Redacted)

MS ZAGO:

Q. And earlier on you also mentioned that (Redacted) had a (Redacted) and you
mentioned the name of that (Redacted) and we need the spelling for the name of the (Redacted).
Could you please provide it to the Court?

PRESIDING JUDGE EBOE-OSU]JI:  You can first of all say the name and then say it
again, the name of the (Redacted), and then try and spell it for us please. Can

you say the -- can you say the name? Just say the name. Did you say "(Redacted)," or
something like that?

THE WITNESS: (Interpretation) Yes, I said (Redacted).

PRESIDING JUDGE EBOE-OSUJI: Would that be (Redacted)

(Redacted)?

THE WITNESS: (Interpretation) (Redacted)

PRESIDING JUDGE EBOE-OSUJI:  He said "(Redacted) as in (Redacted).” That would be "(Redacted)"
(Redacted) - all right, that is clear - and then "(Redacted)." Let's move on.

MS ZAGO: Thank you.

Q. Mr Witness, do you know what or which profession (Redacted) had?

A. He was a (Redacted).

Q. And what (Redacted)?

A. If you could tell me it was at the end of 2007, or are you talking about in the
(Redacted)?

Q. In2007? I'm talking about 2007.

A. That meant he (Redacted). He was the (Redacted) -- the

(Redacted).
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Q. Have you ever been at (Redacted)?

A. Inthe (Redacted), yes, I used to (Redacted). Imet (Redacted)

there. We (Redacted) there.

Q. Is there a relationship between you and (Redacted)?

A. Since the start, I (Redacted). I went there to (Redacted)

(Redacted) and then I noticed that (Redacted), but when I

went there it was just to (Redacted) there.

Q. My question was: Are you (Redacted)?

A. Ican't tell you that we have (Redacted)

(Redacted), well, I'm not very sure about (Redacted).

Q. Do you know a (Redacted)? Sorry for the pronunciation. I'm spelling it.
It's probably better. (Redacted)?

MR KIGEN-KATWA: Before the witness answers, Mr President, the translation to
the question that my learned friend has asked twice has not been done properly
because there is the part that the witness says that there were suppositions that
(Redacted), but he can't confirm that that is the truth.

That is what he was trying to -- he was making every effort to communicate, but it is
not reflected in the answer that has been translated.

MS ZAGO: I can clarify with the witness.

Q. Witness, did you say that (Redacted) --

A. What I said was that (Redacted)

(Redacted)

(Redacted)

PRESIDING JUDGE EBOE-OSUJI:  Witness, can you -- we want to understand.

We're in private session, by the way, but we want to understand clearly what you
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have said so that -- you have said something, but it has not quite come out clearly on
the record, but we want it clarified so that what you have said is something that we
can understand, or we are sure that we understand what you have said.

Are you saying that the story was that (Redacted)

(Redacted)? Is that what you're saying, but you don't know that?

THE WITNESS: (Interpretation) What I said and I have said from the start is that
I don't know. Ifound out afterwards. I was told that.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MS ZAGO:

Witness, going back to (Redacted), do you know that person?

I know (Redacted).

How do you know him?

[ know that (Redacted) and he was a (Redacted).

And what ethnicity is (Redacted)?

(Redacted) was Kipsigis.

o o> 0 > 0 > 0

And do you know if in 2007 he was still (Redacted)?

At that time in 2007, (Redacted) was no longer (Redacted). He had
already (Redacted).

Q. And where was he living?

A. Because he was (Redacted), the last time that we spoke together was in
(Redacted) 2007. He told me that he had (Redacted)

(Redacted).

Q. And (Redacted) 2007 is the last time that you saw him?

A. It was on the day he told me that he was (Redacted), but on

(Redacted) he came to my home to (Redacted) and he said he was
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(Redacted).

Q. Sorry, I'm trying to understand. When was the last time that you saw (Redacted)
(Redacted)? Was it in (Redacted) 20077

The last time I saw him was in (Redacted), when he was (Redacted).

Do you know a person named (Redacted)?

[ knew (Redacted) when he was an (Redacted).

Do you know his first name?

> 0 > O

His first name is (Redacted).

PRESIDING JUDGE EBOE-OSU]JI:  Ms Zago, keep an eye out for the transcript, so
that names that are mentioned that the interpreters may have and court reporters may
have difficulty with you get the spellings at the time the witness mentions those
names. Thank you.

MS ZAGO: I'm minded. Thank you, your Honour.

Q. Mr Witness, could you please clarify the (Redacted)?

A. He was (Redacted).

Q. Did you know him personally?

A. Tused to see (Redacted) not very often - anyway, from time to time - in the town
of (Redacted).

Q. I'm trying to understand if you know him personally, whether you have a
relationship with -- with him?

A. Icansay that I have not had any relations with (Redacted) and I don't even know
him. His (Redacted) is very far from (Redacted). It's more than (Redacted) kilometres away.
Q.  What ethnicity is he?

A. Heis of Kipsigis ethnicity.

Q. And do you know a person named (Redacted)?
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I know (Redacted).
What ethnicity is he of?

He is of Kipsigis ethnicity.

o o> 0>

Do you know a person named (Redacted)?

A. Yes,indeed. Her name is (Redacted) and she was (Redacted)
(Redacted).

Q. Do you know a person named (Redacted)?

[ know (Redacted). He was an (Redacted).

I'd like you to spell for us. (Redacted) was an (Redacted)?

In (Redacted). That's the spelling.

And (Redacted), did you know him personally?

> o > O »

(Redacted), I used to see him in town because I knew (Redacted) who

was (Redacted) in (Redacted) town.

MR KIGEN-KATWA: With your permission, Mr President, I wanted to draw the
attention of my learned friend to line 11. I would think the transcript reflects
something more than what she said, if she could probably just counter-check if that's
what she said?

MS ZAGO: My question was: "Do you know a person named (Redacted)?"

MR KIGEN-KATWA: Yes, Mr President, and it inserts the word (Redacted)
(Redacted), but I don't know whether that is part of what my learned friend
intended to put?

MS ZAGO: TIbelieve this is an unedited version yet of the transcript. It will be
corrected at the editing phase. Ididn't utter the word (Redacted)

PRESIDING JUDGE EBOE-OSUJI:  So you're not interested in the word (Redacted) that

appears at line 11, is that it?
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MS ZAGO: Yes, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: Then we will leave it at that and there's no need
for the interpreters to delete that word now that we have already discussed it -- sorry,
for the court reporters to delete it. We leave it as it is.

Continue, Ms Zago.

MS ZAGO:

Q.  You said that you used to see (Redacted) in town. Could you please clarify
which town?

A. The town of (Redacted). (Redacted) town.

Q.  Witness, do you have any knowledge of meetings between any of the persons
that we just discussed prior to the 2007 elections?

A. Idonot know about any meeting that was held by all these persons whom you
have just mentioned.

Q.  Witness, do you recall being interviewed by representatives of the offices of the
Prosecutor in June 20127?

A. Yes,indeed. Iknow that they asked certain questions of me.

MS ZAGO: Mr President, perhaps we can go back to public session?

PRESIDING JUDGE EBOE-OSUJI:  We go back to public session.

(Open session at 12.42 p.m.)

THE COURT OFFICER: We're in public session, your Honours.

MS ZAGO:

Q.  Witness, do you recall when you were interviewed by the Office of the
Prosecutor that you signed a written statement?

A. Yes, I doremember. I was interviewed from 18 to 22 June 2014.

THE INTERPRETER: "Or rather 2012. From 18 to 22 June 2012." That's a
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1  correction from the Swahili booth.

2 MSZAGO:

3 Q. Do you recall having signed a written statement at the end of that interview?

4 A. Yes, after the interview I was given the statement and I was asked to sign the

5 entirety of the statement.

6 Q. Andinaddition to this written statement, is it correct that on the second day the

7 interview started to be audio-recorded as well?

8 A. Yes, on the second day the interview was recorded.

9 MSZAGO: Now, could I ask kindly the court officer to please direct the witness's
10  attention to a document KEN-OTP-0072-0397 which can be found at your Honours'
11  bundle number 1, tab 1, and the version to be -- the document --

12 PRESIDING JUDGE EBOE-OSUJI: Have you lost your microphone?

13 MSZAGO: TIbelieve so.

14  THE INTERPRETER: Correction coming from the Swahili booth: The witness said
15  the interview was audio-recorded.

16  PRESIDING JUDGE EBOE-OSUJI: Thank you.

17  Ms Zago, do you now have your microphone back?

18 MSZAGO: Yes, thank you.

19  Mr Court Officer, could you please confirm whether the witness had the opportunity
20 toreview the first page of this document?

21 THE COURT OFFICER (via video link): The first page of document

22  KEN-OTP-0072-0397 is being presented to the witness.

23  MSZAGO:

24 Q. Now, Witness, could you please look at the bottom of the page and do you see

25 three initials at the centre of the bottom of the page?
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A. Yes, I can see that.

Q.  Are those your initials?

A.  Yes.

MS ZAGO: And now please, court officer, direct the attention of the witness to page
0420 in the same document.

THE COURT OFFICER (via video link): Page 0420 is being shown to the witness.
MS ZAGO:

Q. Witness, can you see that there is paragraph 1 after the section entitled "Witness
Acknowledgment" at the top end of this page?

A. Yes, I do see that.

Q.  And is the signature that we see at the end of this paragraph yours?

A.  Yes, that is my signature.

MS ZAGO: Mr President, I can advise that we have an agreement with the Defence
teams that for purposes of identification of the tapes --

PRESIDING JUDGE EBOE-OSU]JI:  We're in public session. I'm just warning you,
but you may proceed if you think you can give that information in the public forum.
Go on, please.

MS ZAGO: Yes, I believe I can make that submission in public session.

There are a set of 28 transcripts of -- corresponding to 28 audio files, and we have an
agreement with both Defence teams that we do not require the witness to identify his
voice on the tapes and we don't need to play the tapes to the witness now to proceed
further.

MR FAAL: A point of clarification, Mr President. I think that what Ms Zago said
did not completely capture what I understood the agreement was. We suggested

that they should test the witness with what is contained in the transcript until such
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time that the witness denies what is contained in the transcript as what he said then
they can put to him the audio, but otherwise we have no objection to them proceeding
as if what is contained in the transcript is also what is contained in the audios. We
do not, as a Defence team, oppose or deny - we do not deny - that what is contained
in the audio is in fact the witness's voice. We do not deny that, but at least as a
matter of procedure there's no need now to introduce the audio until such time that
the witness denies that what is contained in the transcript is in fact what he told the
investigators.

Thank you.

PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman?

MS BUISMAN: Indeed we share these observations. Just to clarify, the authenticity
of these tapes is not in dispute and that it is the voice of the witness is not in dispute,
but indeed if there is any issue later on then maybe we need to hear it, but at this
moment there is no objection to the tapes not being heard.

MS ZAGO: In fact, my submissions were directed to the authenticity and
identification for the time being of the fact that those audio files pertain to the
interview with this witness. We were not discussing the content yet.

PRESIDING JUDGE EBOE-OSUJI:  All right. We can proceed. Let me not speak
too fast. The correction made by Mr Faal and Ms Buisman are correct, that's what
you agree to? Is that it, Ms Zago?

MS ZAGO: That is correct. Yes, your Honour. Thank you.

PRESIDING JUDGE EBOE-OSUJI:  All right. In that case we will proceed
according to that understanding and, if we need -- if there is any issue as to the audio
tape from time to time, we will take that issue as it occurs.

All right?
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MS ZAGO: I'm guided. Thank you, your Honours.

Q.  Witness, is that correct that on (Redacted) -- a minute of indulgence, your
Honour. Thank you for the patience.

Witness, I'll return to the issue of the -- your interview, but I wanted to ask you the
following: Is it correct that on (Redacted) 2014 you were expected to travel to The
Hague to give testimony?

A. Yes, that is correct.

Q. Did you finally travel to The Hague?

A. No, Idid not make that trip.

MS ZAGO: Mr President, I believe it would be more prudent to ask the next
question in private session.

PRESIDING JUDGE EBOE-OSU]JI: Private session.

*(Private session at 12.56 p.m.) Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.

MS ZAGO:

Q.  Witness, why you decided not to make the trip to The Hague?

A. Icancelled that trip because I knew that the testimony I was going to give was
testimony that I was told to give. Someone dictated that testimony to me.

Q.  Who dictated that testimony to you?

A. It was the organisation referred to as (Redacted).

Q. And when did they dictate that testimony to you?

A.  They started at the beginning of the year 2011 and they carried on doing this
right up to the beginning of the year 2012.

Q. And who is "they," more specifically?

A.  There were three individuals. These are the persons who were guiding me.
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Q.  Who are these persons? Please tell us the names.

A.  They introduced themselves. There was (Redacted)

(Redacted).

Q. And where did you meet them?

A. Imet them in (Redacted) and we met on several occasions

in (Redacted).

MS ZAGO: Mr President, I observe it's 1 o'clock. I can make the following
suggestion that, when we return this afternoon, we can conduct - or attempt to
conduct - this part of the examination in public, with the agreement that whenever we
have or the witness has to refer to (Redacted) we refer to "the organisation" without
mentioning obviously the provenance of this organisation, or the affiliation.

MR FAAL: Mr President, we definitely object to that. This is a matter that should
be in the public domain. (Redacted)

(Redacted)

(Redacted) mentioning it again in public would not

identify this witness we say, but if your Honours think that mentioning it would
identify the witness then we have no objection. We just think that it doesn't in this
occasion.

MS BUISMAN: We take the same position. This is some information we'd like to
be led in public.

PRESIDING JUDGE EBOE-OSU]JI:  Yes, we understand you would like information
to be led in public. The point is whether it will identify the witness. That is the
point. It's not about not mentioning (Redacted) in public. It is would the
circumstances of the story of this witness in the context identify him, and Ms Zago

what do you say to that?
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MS ZAGO: I'm reluctant to make further submissions in front of the witness.
However, this is exactly the point. There were indications -- again, we return to the
subject we debated yesterday. There were indications that (Redacted) --
PRESIDING JUDGE EBOE-OSU]JI: Let's do this. One second.

We have now come to the time for our lunch. Court officer in Nairobi, you can lead
the witness out of the courtroom so that the lawyers can speak freely and quickly on
this matter. So the witness may take his break now.

Witness, we will release you now for your break and you will join us in
one-and-a-half hour's time. During that time, do not -- I mean in the meantime,
while you are on break and away from the transmission room, do not discuss your
testimony with anyone.

Do you understand?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSUJI:  So you may now escort the witness from the
transmission room. Thank you very much.

(The witness exits the video-link room)

MR FAAL: Mr President, if it helps, I withdraw the objection. Thank you.
PRESIDING JUDGE EBOE-OSUJI:  All right.

Ms Buisman, do you do the same?

MS BUISMAN: If there's a way to lead this in public without disclosing this witness
then that would be our preferred option, but we can discuss this during the break.
PRESIDING JUDGE EBOE-OSUJI:  You and who during the break? We will be
taking our break.

MS BUISMAN: Yes, I'm saying we can discuss it with the Prosecution during the

break.
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1  PRESIDING JUDGE EBOE-OSUJI:  All right. Okay.

2  The Court will rise and then counsel can --

3 THE COURT OFFICER: All rise.

4 (Recess taken at 1.05 p.m.)

5 (Upon resuming in open session at 2.35 p.m.)

6 THE COURT USHER: Allrise.

7 Please be seated.

8 THE COURT OFFICER: We're in open session, your Honours.

9 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
10  Witness, welcome back.
11  Ms Zago, please continue.
12 MSZAGO: Thank you, Mr President.
13  Before we continue this session, I'd like to clarify whether it would be appropriate to
14 conduct the remaining of this line of questioning in private session. The reasons
15  were mentioned briefly before the pause. The Prosecution has a concern that the
16  information that may be elicited later could identify the witness, but additionally
17  there might be some issues as well concerning or surrounding Rule 74.
18  We would refer respectfully to Mr Mutai, who might be also more familiar with the
19  specific provisions under Kenyan law, in particular under the International Crimes
20  Act, with respect to crimes against the administration of justice and whether any line
21  of questioning as anticipated in the previous session may trigger the application of
22 the specific provisions under the International Crimes Act.
23  For that reason, it may be more appropriate to conduct the examination in private
24 session.

25 PRESIDING JUDGE EBOE-OSUJI:  Well, if you indicate that there's a possibility of
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engaging Rule 74, or there's a likelihood of the Rule 74 matter being engaged, I think
that's enough information for us, and also you've indicated that there may be other
reasons why the line of questioning may identify the witness beyond the strict
requirements of Rule 74.

One second.

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSU]JI: The decision of the Chamber is that we will do
this in private session.

MS ZAGO: As the Court pleases.

PRESIDING JUDGE EBOE-OSU]JI: Private session.

*(Private session at 2.38 p.m.) Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.

MS ZAGO: First of all, I'd like to bring some clarification to the transcript. At page
54 the names of the (Redacted) who were mentioned by the witness, line

1 to 2, the first name is (Redacted)

(Redacted); and the third name is correctly spelled.

Q. Now, Witness, I'd like you to tell us, please, where did you have your first
meeting with (Redacted)?

A. We met for the first time in (Redacted).

Q.  Where specifically in (Redacted)? What was the location where you met
them?

We met in a hotel called (Redacted).

Q. And when was it exactly? Which date?
A. We metin (Redacted).
Q. (Redacted) was the first time that you met them; is that correct?
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A. We met for the first time in (Redacted), on

(Redacted).

Q. And were all the three individuals that you mentioned present at this meeting?
A.  Yes, all these three people were present at this meeting.

Q. And what did you discuss with these people at this meeting?

A.  What astonished me during this meeting, when we met on (Redacted), was

that these people had all the information on my life since 1992 until 2008. Idon't
know where they had this information on my life between '92 and 2008 from.

Q. What else did you discuss?

A.  When we met for the first time they told me the following: They saw my
report somewhere and they thought that it would be good to meet me. I don't know
where they obtained my telephone number from. They told me that they'd seen my
report and they wanted to discuss this with me. They wanted to help me in my life.
Q.  What is this report that you are referring to?

A. To know my name, my telephone number and that's what I dealt with during
the elections.

Q.  Witness, I need to understand what -- what you're telling us. You just said that
this (Redacted) saw your report and what is this report about?

A.  The report that they had was some -- it was basically something that said
everything that I'd done up to 2008. They had all the information and they knew
that I'd suffered during this period.

Q. Is this a report that you yourself wrote?

A. No, Ididn't draft the report. They had a report. They had a report ready and
they told me how they'd made it and they said also they knew what I'd been through.

They spoke to me about the events that I'd been through.
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Q. And what else did you discuss with them at this meeting?

A.  We spoke about how I could be helped, how (Redacted) could be helped, but
also how I could be helped with my life in general.

Q. And what did they say about helping with (Redacted)?

A.  They asked me to confirm the information that they had.

Q.  Was there any discussion during this meeting regarding this case that you're
testifying for?

A.  Well, I'm going to speak shortly. We met more than ten times. I can confirm
that we also spoke about the situation with regards to this case.

Q.  Yes, Witness, but my question is limited to the first meeting that you had with
these individuals. Did you discuss at this meeting with them this case?

A.  During our first meeting we spoke about how they could help me and also
about the events I had been through.

THE INTERPRETER: The interpreter did not get the last sentence of the witness, if
that could be repeated please?

MS ZAGO:

Q.  Witness, please repeat your last answer. You said, "During our first meeting
we spoke about how they could help me and also about the events I had been
through." Did you say anything else after that?

A.  They asked me to tell them from 1992 to 2008 to tell them about everything

I had done, the events that I'd gone through until the time of the elections.

Q. Didn't you just say that they came with a report containing that information?
A.  They already had the information about my life and the events that I had gone
through until the time of the election.

Q.  And I return to my question before that I think you did not answer: Did you
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discuss at this meeting, the first meeting that you had with them, matters concerning
this case?

A. Isaid that during the first meeting we didn't address this -- matters concerning
this case.

Q. And when was the first time that you discussed this case with these
individuals?

A. Iwould say the following --

THE INTERPRETER: The Swahili booth would like to point out that there were
microphone problems and it wasn't able to get the response from the witness.

MS ZAGO: 1don't think that the answer, if there was an answer from the witness,
was interpreted and/or transcribed. I don't have it on my transcript.

PRESIDING JUDGE EBOE-OSUJI: Why don't you put the question again to the
witness. I believe your question was when was the first time that the witness
discussed this case with these individuals.

MS ZAGO:

Q.  Witness, when was the first time that you discussed this case with the (Redacted)
(Redacted)?

A.  We met in the month of (Redacted), but we also met in (Redacted) where we spoke
about the Uhuru Kenyatta case. Afterwards we discussed this case, Mr Ruto's case.
Q. Isit (Redacted)?

A. (Redacted)

Q. And that's the first time that you discussed this case, (Redacted)?

A. Isaid that on that day we discussed everything concerning Mr Uhuru
Kenyatta's case. Afterwards we went to -- on (Redacted), at that meeting on (Redacted),

we spoke about the case of Mr Ruto. On (Redacted).
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1 Q. Andjustto be precise that would be (Redacted), correct?
2 A. Yes, indeed.
3 Q. And where was this meeting? Where did it take place, this meeting on
4  (Redacted)?
5 A. The meeting took place in (Redacted).
6 Q. Witness, could you please spell the name of (Redacted) because it wasn't captured
7  correctly in the transcript. Thank you.
8 A. (Speaks English) (Redacted).
9 Q. Andwhat--
10 PRESIDING JUDGE EBOE-OSU]JI:  Let him spell. It hasn't come through.
11 Allright, I see it has now been spelt on the record.
12 MS ZAGO:

13 Q. And who was present at this meeting at the (Redacted)?

14 A. (Redacted) were present.

15 Q. And what did you discuss at this meeting specifically?

16 A. They were wondering how they could help me.

17 Q. Did you discuss about the Ruto and Sang case?

18 A. On that day we discussed the help that they could give me.

19 Q. What help did you discuss with them?

20 A. Well, they asked me how my business was doing since 1992 until the present

21 day. They evaluated that and they said that they were going to help me. They

22  were going to help me so that I could -- I could make up for the losses that I had since
23 1992 until the present day and, as such, prepare me to come and testify before the

24 Court.

25 Q. Testify about what?

30.09.2014 Page 53



ICC-01/09-01/11-T-147-Red-ENG WT 30-09-2014 54/91 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0637

A.  They said that I was going to testify. They asked me, if I had a need, would I
accept to go and testify. They didn't tell me in which case it was.

Q. Butdid they tell you what you were supposed to testify about?

A.  On that day they wanted to know if I would agree. If there was a need for me
to testify before the Court, would I accept that or not. They wanted me to confirm
whether I was going to testify before the Court, or not.

Q. And what was your answer?

A.  After having talked about the fact that I would be losing out, I would be -- not
be earning --

THE INTERPRETER: Could the witness please be asked to repeat his answer? It
was not clear. Thank you.

MS ZAGO:

Q.  Witness, you have to repeat your answer to my question, and my question was
whether or not you confirmed to the (Redacted) if you were ready to testify or you were
going to testify before the Court or not. What was your answer to their question?
A. Taccepted.

Q. And when you accepted did you know what you were supposed to testity
about, what your evidence was going to be?

A. Ithought that they wanted me to go and testity to the events that I'd
experienced.

Q. Events that you have experienced, or you had experienced, when?

A.  The events that I had experienced in 1992 up to 2008.

Q. And did you discuss those events at this meeting with those individuals?

A.  Yes, they asked me to tell them what had happened to me from that day until

the year 2008.
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1 Q. And whatelse did you discuss at this meeting with them?

2 A. Iremained in (Redacted) and then we continued to talk about this.

3 Q. Witness, my question was whether at this meeting at the (Redacted), apart

4 from discussing the events that you experienced from 1992 up to 2002, did you

5 discuss anything else with these people?

6 A. Onthatday we discussed a raft of different subjects. We did not move on to

7 any new subjects.

8 Q. Yes. WhatI'm trying to understand is that the discussion about the different

9  subjects that you discussed, were they only related to the events that you experienced
10 from 1992 to 2008, or was there anything else that you discussed?
11 A. Onthat day we only broached that subject and after the meeting they asked me
12 towait. They said that they were said -- they would send some kind of follow-up.
13  PRESIDING JUDGE EBOE-OSU]JI: Witness, a while back the Prosecutor asked you
14  the first time you met with the three people you said were from (Redacted). You
15 said the first time was on (Redacted) and on that occasion the cases were not
16  discussed, and then you said that at a meeting on (Redacted) there was a
17  discussion -- or the discussion was about the case of Uhuru Kenyatta. You also said
18 that it was on (Redacted) - that you discussed the case of
19 Mr Ruto. Isthat what you said at one point?
20 THE WITNESS: (Interpretation) Isaid as follows: On (Redacted) they met with me
21  to tell me how they were going to provide me with financial assistance, but they did
22 not talk to me about the Ruto case at the time.
23  PRESIDING JUDGE EBOE-OSUJI:  Did you ever at any point discuss the Ruto case,
24 if you didn't discuss it at that time on (Redacted)?

25 THE WITNESS: (Interpretation) Yes, on (Redacted), in
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(Redacted).

PRESIDING JUDGE EBOE-OSU]JI: What was discussed on that occasion?

THE WITNESS: (Interpretation) They said that they needed me to help them in the
Uhuru case, but then they said, "Now we need you to help us in the Ruto case," and
they asked me if I was in agreement.

PRESIDING JUDGE EBOE-OSUJI:  On what date was this? (Redacted), you

said?

THE WITNESS: (Interpretation) Yes, that was the date. On (Redacted).
PRESIDING JUDGE EBOE-OSUJI:  The meeting you said was at the (Redacted)?
Was that what you said?

THE WITNESS: (Interpretation) Yes, indeed.

PRESIDING JUDGE EBOE-OSUJI:  So you say it was on that occasion that the matter
of the Ruto case was discussed? Was that it?

THE WITNESS: (Interpretation) That was the day when we started to talk about it.
PRESIDING JUDGE EBOE-OSUJI:  Ms Zago?

MS ZAGO: Thank you, Mr President.

Q. Witness, I have a question for clarification. The first -- I don't want to confuse
you, but the first time that you met these individuals how did they introduce
themselves to you?

A.  On the first occasion they introduced themselves as the organisation called
(Redacted)

(Redacted).

MR FAAL: Mr President, I do not know how my friend intends to proceed with this,
but it looks like much of this could be heard in public and he can refer to that

organisation instead of (Redacted), but at least what we've heard so far is something that
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could be heard in public.

MS ZAGO: The problem is that I'm not in a position to anticipate what the answers
from the witness will be. I expect that, based on his submission before the
(Redacted)

(Redacted)

(Redacted). Therefore, I'm conducting this line of

questioning with the most prudent attitude to protect the witness. I'mnotina
position to anticipate when and if he will provide the final answer to and clarify this
matter.

PRESIDING JUDGE EBOE-OSUJI: Can we at least begin with putting -- annotating
maybe the PIS? That could be something that could be done in private session.
Would that help? The names of the three individuals, (Redacted), and

indicate the organisation on the PIS and see and go out and try it. Let's try that.
MS ZAGO: As the Court pleases.

Q.  Mr Witness, could you please add or ask the court officer to add to your PIS as
the last entry under --

PRESIDING JUDGE EBOE-OSUJI:  We'll be looking at 19, 20 and 21. Would that be
it?

MS ZAGO: 18 would be I suggest the organisation, (Redacted). I'm at page 2 of the PIS.
I'm sorry at page 3, "Persons," I have 18 numbers and 19 I suggest would be (Redacted).
MR KIGEN-KATWA: Mr President, could we also suggest that at page 2 we could
add the names of (Redacted) The (Redacted)

is already there as number 15, but we could probably add (Redacted).

PRESIDING JUDGE EBOE-OSUJI: That's acceptable, isn't it, Ms Zago? If we can

have 18 be (Redacted), that should work. Why don't we all do that? Place
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1 number or location number 18 would be --
2 MRKIGEN-KATWA: 18 was already the organisation.
3  PRESIDING JUDGE EBOE-OSUJI: No, Ms Zago changed that. Let's do this: 17 is
4  (Redacted) and 18 would be (Redacted) and 19 (Redacted). Do we all
5 have that?
6 THE INTERPRETER: The witness says, "16, not 18."
7 PRESIDING JUDGE EBOE-OSUJI: No, no. Witness, let's do it this way. In the PIS,
8 place number 18 will be (Redacted) and place number 19 to be written by hand
9 would be (Redacted). And we go to "Persons" on the other page, page 3.
10 Ms Zago has already indicated that --
11 THE WITNESS: (No interpretation)
12 PRESIDING JUDGE EBOE-OSU]JI:  Court officer, you can help the witness with that
13  exercise on that end please.
14 Court officer, what do we have as number 18; location number 18? Can you confirm,
15 please?
16 THE COURT OFFICER (via video link): Mr President, location number 18 is (Redacted)
17  (Redacted).
18 PRESIDING JUDGE EBOE-OSUJI:  That's (Redacted)?
19 THE COURT OFFICER (via video link): Yes.
20 PRESIDING JUDGE EBOE-OSUJI: (Redacted) And place number 19 is what?
21  What do you have?
22  THE COURT OFFICER (via video link): The witness wrote "(Redacted)."
23  PRESIDING JUDGE EBOE-OSUJI:  Good.
24 Now let's go over on the other page, page 3, for "Persons." Now we will write in 19.

25 19 needs to be (Redacted).
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THE COURT OFFICER (via video link): Yes, correct, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  All right. And 20 will be (Redacted). Do we have
that?

THE COURT OFFICER (via video link): Yes, Mr President. Number 20, (Redacted).
PRESIDING JUDGE EBOE-OSU]JI: And 21 would be (Redacted). Do we have that?
THE COURT OFFICER (via video link): (Redacted) Number 21, (Redacted).
PRESIDING JUDGE EBOE-OSU]JI: And 22 would be (Redacted).

THE COURT OFFICER (via video link): And number 22, (Redacted).

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

Witness, we will go now to the public session and try and not refer to these places by
name, or the organisation by name, but by the numbers. So location number -- if you
want to talk about (Redacted), you say "Location number 18." You want to talk
about (Redacted), you say "Location 19." And then if you want to talk about
organisations and people, 19 would be (Redacted), 20 (Redacted) and 21 (Redacted) and 22 (Redacted).
Do you understand?

THE WITNESS: (Interpretation) Yes, I have understood.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Now let's go to the public session and try getting the testimony in that way in public.
(Open session at 3.23 p.m.)

THE COURT OFFICER: We're in public session, your Honours.

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI:  All right. The consultation, Counsel, that you
were noticing there was about the schedule that it's possible to have in order to make
some way in finishing this witness. We're able to sit until 6 p.m. today to try and

make some time on this witness, but there will have to be a break at 4 for 30 minutes
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so that the tape can be changed and that sort of thing as well. So that is what the
plan is for today.

Do you -- any serious objections to that in terms of plans that cannot be changed?
MS ZAGO: Not at all, your Honours.

PRESIDING JUDGE EBOE-OSUJI:  Not all.

MS ZAGO: Thank you for that.

PRESIDING JUDGE EBOE-OSU]JI: And I also notice that from the Ruto Defence
team there's --

MR FAAL: We welcome this decision. We only hope that it would not mean that
our disclosure may be out of time, because we disclosed at lunch-time today in
anticipation of the fact that this examination-in-chief is going to go until tomorrow.
So considering the extension of the time, we may be caught out in a way that --
PRESIDING JUDGE EBOE-OSU]JI:  That's all right. We can deal with that when the
time comes.

MR FAAL: Well, I'd rather signal it now such that when the time comes --
PRESIDING JUDGE EBOE-OSU]JI:  You've given notice now.

MR FAAL: Thank you very much, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Yes, good.

Ms Buisman? Mr Kigen-Katwa?

MR KIGEN-KATWA: We're happy about it, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you and the interpreters as well and the
court reporters for understanding.

So let's -- Mr Mutai, sorry. The disadvantage of not being here is sometimes it's easy
to forget that you are part of the thing, but of course you are. We try not to forget.

So we will be sitting extended hours today. Hopefully that will not cause you too
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much difficulty in Nairobi?

MR MUTAI (via video link): MTr President, I had been put on notice that there was
likely to be a ruling of that kind. I'm comfortable with it.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much for your co-operation.

So we will continue, Ms Zago.

MS ZAGO: Thank you.

Q. A point of clarification. Witness, when you met representatives of organisation
number 19, did they show you any document or any identification paper that they
were affiliated indeed with that organisation?

A.  Each person presented a card.

Q. And was that card from organisation number 19? This is what I'm trying to
understand.

A.  Yes.

Q. And which language did you speak with these representatives on 10 March,

8 August and 9 September 20117

A. Iwas speaking Swahili, but there was an interpreter who interpreted into
English for me.

Q. And who was the interpreter? Was it person number 20, 21 or 22?

A. It was number 22.

Q. And going back to this meeting that you said you had on 9 September 2011,
please tell us what did you discuss with them at this meeting?

A.  Well the first thing, when they started, they spoke to me about the amount that
they were going to give me in order to compensate the losses that I had during this
time and I was in agreement with them. After that, they told me that there would be

something else that I would have to help them for.
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1 Q. And what was this something else?
2 A. They told me they already had my report. I don't know where they got this
3 report from. Ihad already written a report with them and they said, having
4  examined this report, they found out that he'd participated in the Rift Valley, Mr Ruto,
5 and they asked me to help them to be a witness in this case. They said, "If it's
6 necessary." They didn't confirm that I would go directly.
7 PRESIDING JUDGE EBOE-OSUJI: Witness, would you kindly repeat that answer?
8 If you can say again exactly what you said before so that we can understand properly.
9  You see, because of technology, as well as interpretation, we want to make sure that
10  you are coming through clearly, okay? Can you repeat that answer as you said it?
11 THE WITNESS: (Interpretation) Well the first thing, when they started, they said
12 they were going to give me -- they were going to give me (Redacted) from 2001
13  to the time that I would go and make my report. And then they said that they'd read
14 the report and -- the report that they had and in it they saw that I had to help them in
15 order -- well, in terms of the Ruto case.
16 MR KIGEN-KATWA: Mr President? Mr President, both in the initial question that
17 my learned friend posed and in the question that you posed with a view to having the
18  witness restate what he said, my fear is that the translation has not captured what he
19 said. My understanding of what he said is that they --
20 PRESIDING JUDGE EBOE-OSU]JI:  One second.
21  Ms Zago, do you have difficulty with Mr Kigen-Katwa letting us know what he
22 himself heard?
23 MSZAGO: Notatall. Thank you.
24 MR KIGEN-KATWA: Mr President, it is in three -- on three aspects. The first one

25 isthat the witness said that he said that the three individuals had information about
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him. That's one. Second is that they had received a report from him. Three is that
they had their own report. And compiling all those they were of the view that the
witness could be of assistance to them in this case, and that he was asked if he could
assist them in adducing evidence in respect of the case that they proposed to present.
That's how I understood it, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  Well, that's how you understood. All right.
Let's -- one can see how you may have understood it that way, but let's now get from
the witness what the witness was saying.

Now, Witness, can you help us understand now? We are still in private session.
Keep that in -- in public session. We're in public session. Keep that in mind. Did
you say -- at this meeting you had with these three persons, did you say you had
given them a report? You gave them a report?

THE WITNESS: (Interpretation) Yes, they asked me questions and I spoke to them
about my story since 1992 until 2008.

PRESIDING JUDGE EBOE-OSU]JI:  All right. Well, let's -- so that there is no
misunderstanding about what we mean by "report”. A report can be let's say
somebody goes to somebody else and tells them a story, as you may have in a school.
One student goes and reports another student to the teacher. We can call that a
report. But also there's a report in another sense, in the sense of somebody has
written up something himself or herself and then presented that thing that he or she
wrote to somebody else. That's also called a report.

Do you understand the difference?

THE WITNESS: (Interpretation) Ihave understood as you've said it.

PRESIDING JUDGE EBOE-OSUJI: What we want to be clear now is what happened

in terms of from you to them. Did you present something in writing to them during
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1 that meeting, as in a report in writing? Did you present a report in writing to those
2  individuals during that meeting?
3 THE WITNESS: (Interpretation) Well, I gave them my testimony. They were the
4 ones who wrote as -- wrote down as I was telling them my story.
5 PRESIDING JUDGE EBOE-OSUJI:  Am I to understand that you did not actually
6 hand over to them anything in writing yourself; something you yourself wrote or
7 something somebody wrote for you and then you presented it to them? Was that
8 not what happened, or was that what happened?
9 THE WITNESS: (Interpretation) Yes. Yes, you've understood it well. Ididn't
10 give a written report to them. I gave my testimony to them. Ispoke. Ispoke
11  directly to them.
12 PRESIDING JUDGE EBOE-OSUJIL:  All right.
13 Ms Zago, take it from there.
14 MS ZAGO: Thank you, Mr President.
15 Q. Witness, we're trying to understand something that you said before the break
16  and you said that the reason why you cancelled your trip to The Hague was because
17 someone had dictated that testimony to you. So we're trying to understand what
18 you mean by that and I want to understand when was it that a testimony was dictated
19 toyou?
20 A. Firstof all, we spent the night in number 19 and the next day they started to tell
21 me how I was going to speak. They told me what I was going to say to them.
22 Q. And what did they start telling you?
23 A. Well, they started telling me how I was going to speak if I was asked to go to the
24 Court against Mr Ruto, to say that he was the accused, the accused for the province of

25 the Rift Valley, the person who was the leader.
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Q. And what -- what did they say specifically that you were to say if you were
going to speak to the Court against Mr Ruto? What did they tell you to say?

A.  ThatI say that it was Mr Ruto who was leading the war and that he had his
brothers, or his subordinates, who were helping him.

Q. Did they tell you anything else?

A. Itwas trailing. Itdidn't take a whole day. It just went progressively. It took
about four to five months in total.

Q. Yes, I'minterested about that first day, 9 or 10 September, that you referred to.

I want to understand clearly the entirety of your discussion with these people on that
day.

A.  These people -- number 19, this person number 19, told me briefly how -- what
I was going to say with regard to the participation with regard to Mr Ruto in this
conflict. So progressively it was done so that in my testimony I could involve him in
things and that I could speak about people, speak about who -- the people I was going
to incriminate along with Mr Ruto.

Q.  Who were these other people that you were supposed to incriminate?

A.  They didn't say the accused with them, but they said that he was their leader
and the others were subordinates.

Q. Did they tell you who the subordinates were?

A. IfIlook at the list of persons here, you've got number 2, number 3, number 7,
number 8, number 9, number 10, number 13, number 14 and number 18.

Q.  Putting aside this document, did they tell you to -- who -- did they tell you the
names of other subordinates?

A.  Well, those are the names that were given to me.

Q.  These are all the names that were given to you; is that right?
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A.  Yes, and I'd give them other names like number 1, number 11, number 15 and
number 17.

Q. And how come that you provide these additional four names to them?

A.  These four names that I gave to them, they were people such as for example
number 1, number 11, number 12; people who had helped a lot in this place number 2
where it speaks about "Locations."

Q.  What do you mean that these people had helped a lot at location number 2?
What do you mean by that? Helped what?

A.  These people said that they didn't want the Kikuyu to be attacked.

Q. Idon'tunderstand, Witness. Please help me. Why did you add these four
names --

A.  (No interpretation)

Q. Let me finish the question. Sorry, Witness. [I'll give you the time to answer.
Why did you provide these four names to -- additional names to the representatives?
In what context did you provide these additional names? For what purposes?

A.  Well, I started to tell them that number 1, number 11, 12 had helped us a lot in
our region. I wanted to confirm that there was no member of my family that had
been attacked. I could add that number 1 and number 12, they were from the
Kipsigis ethnic group.

Q.  Witness, before we were speaking about subordinates of Mr Ruto that these
individuals told you to implicate. Did you provide these four names - additional
names - of number 1, 11, 12 -- sorry, number 1, number 11, 15 and 17 as subordinates
as well, or did you provide them in another context?

A.  This list was different. These people were different.

PRESIDING JUDGE EBOE-OSU]JI:  But did you -- were you the one who gave those
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1 individuals this different list of people?
2 THE WITNESS: Ndiyo.
3  PRESIDING JUDGE EBOE-OSUJI: Number 1, 11 and did you say 15 and 17? Were
4 you the one who gave the list to the individuals from organisation number 19?
5 THE WITNESS: (Interpretation) Yes. Isaid thatI was the one who gave the list of
6 these five people, saying that these were people who had helped us.
7 PRESIDING JUDGE EBOE-OSU]JI: Is there any other reason why you gave the
8 names of these additional people to the organisation number 19? You said you gave
9 the name to say -- to tell them these are people who had helped you, or "us" was the
10  expression you used. What I want to find out was, apart from that reason for giving
11  the names, was there any other reason that you gave this additional list of different
12 names to the representatives of the organisation at number 19?7 Any other reason for
13  giving the names?
14 THE WITNESS: (Interpretation) Afterwards they gave me their list.
15 PRESIDING JUDGE EBOE-OSUJI: We will return to their list perhaps, but now let's
16  focus on the list of the additional names you gave to them. That's what I want you
17  to think of now and if you can kindly listen to me.
18 Now, you've said -- you've already told the Court that, yes, you gave the
19 representatives of organisation number 19 this additional list of names, the names
20 being number 1, number 11, 12, 15 and 17 - I think five names - and you said you gave
21  thelist to say that these are people who had helped you. You've already told us that.
22 My question now is think. Is there any other reason why you gave that list to that
23  organisation?
24  THE WITNESS: (Interpretation) There wasn't another reason. The only reason

25 was to tell them that we had been helped by them in this region. When I gave this, I
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didn't mention number 17 because number 17 lives very far from this region.
PRESIDING JUDGE EBOE-OSUJI:  All right. That correction is noted.

Ms Zago, can you continue.

MS ZAGO:

Q.  Witness, apart from the list of subordinates that they gave you, were you told to
implicate anybody else as responsible for the violence?

A.  Wehad to explain that in different constituencies the different leaders were in
charge of the war in these places. The different members of parliament were the war
leaders in different places, so they told me that I had to -- what  had to say. Ihad to
say that these different leaders were the -- responsible for persons of conducting the
war in these places.

Q. Which leaders?

A.  The members of parliament that had been elected during the elections - the
elections of 2007 - in these different constituencies.

Q. And who are they?

A. Iwould say the following: Number 4, number 9, number 13 and there's
another name that is not on this list.

MS ZAGO: Mr President, we could get the name in private session and then
determine whether we can refer to that person again in public session. That would
be more prudent, I believe.

PRESIDING JUDGE EBOE-OSU]JI:  Private session.

*(Private session at 4.00 p.m.) Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.

MS ZAGO: Thank you.

Q.  Witness, you said there is another name that is not on this PIS list. Could you
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1  please tell us what the name of that person is?
2 A. Yes, (Redacted). There was (Redacted)
3 (Redacted) who was at number 2. He was (Redacted).
4 Q. Witness, again, we would like you to please spell those names because we could
5 not capture them.
6 PRESIDING JUDGE EBOE-OSUJI: I think he already -- he already mentioned this
7 name before, (Redacted). That would be (Redacted)
8 (Redacted). I think that was --
9 MSZAGO: Thisis spelled, but the remaining names are not correctly spelled in the
10 transcript now. Atline7 to 8, "... who was responsible for ...", and then there's no
11  correct transcript for the constituency.
12 PRESIDING JUDGE EBOE-OSUJI:  Witness, can you again indicate the constituency
13  of (Redacted)?
14 THE WITNESS: (Interpretation) (Redacted).
15 PRESIDING JUDGE EBOE-OSUJIL:  Yes, I think that was also mentioned. Wasn't it
16  (Redacted)? That's what I recall on the spelling.
17 MSZAGO: Yes, thatis correct, your Honour.
18 PRESIDING JUDGE EBOE-OSUJI:  Okay.
19 MSZAGO: Talsowould like to seek clarification because I heard a second name, but
20 probably I'd like to ask the witness to confirm.
21 Q. Witness, apart from (Redacted), did you mention another person just
22  now?
23 A. Iwould say the following: There was (Redacted). He told me to
24 state that he was (Redacted) during the war.

25 MSZAGO: Thank you.
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Mr President, it is five-past.

PRESIDING JUDGE EBOE-OSUJI:  All right. We will take our break for

30 minutes.

Witness, we will take a break for 30 minutes and then return to continue your
testimony for another one-and-a-half hours. In the meantime, during the break, do
not discuss your testimony with anybody. Thank you.

The Court will rise.

THE COURT USHER: All rise.

(Recess taken at 4.04 p.m.)

*(Upon resuming in private session at 4.38 p.m.) Reclassified as Open session

THE COURT USHER: All rise.

Please be seated.

THE COURT OFFICER: We're in private session, your Honours.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

And, Witness, welcome back.

Ms Zago, please proceed.

MS ZAGO: Thank you. There is an issue that we would like to clarify concerning
the witness's last answer which was given in private session, so for that discrete
purpose I would like to request private session.

PRESIDING JUDGE EBOE-OSU]JI:  We are in private session.

MS ZAGO:

Q.  Witness, before the break you -- I'm sorry, you refer to a person named (Redacted)
(Redacted) and we wanted to understand whether this is the correct name that you
wanted to give us, or whether you wish to correct the name?

A. Itis (Redacted)
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Q. And in the answer that you gave before also we would like to clarify whether it
was (Redacted) who told you to state that he was (Redacted) during the

war, or whether someone else told you to tell that (Redacted)

(Redacted) during the war?

A.  The people who told me that are those from the organisation to be found at
number 19 on the list.

MS ZAGO: Thank you, Witness.

We can go back to public session. Thank you.

PRESIDING JUDGE EBOE-OSU]JI:  Public session.

(Open session at 4.41 p.m.)

THE COURT OFFICER: We're in open session, your Honours.

MS ZAGO:

Q.  Witness, after this meeting on 10 -- 9 and 10 September 2011, how many times
did you meet with number 20, 21 and 22 before being interviewed by the Office of the
Prosecutor?

A.  We met on five occasions that year. I recall that it was in the month of January
of that year.

Q. Do you mean --

PRESIDING JUDGE EBOE-OSU]JI: ~ A microphone problem?

Witness, can you hear us?

THE COURT OFFICER (via video link): Mr President --

PRESIDING JUDGE EBOE-OSUJI:  Or Nairobi, rather, can you hear us?

THE WITNESS: (No interpretation)

PRESIDING JUDGE EBOE-OSUJI:  Court officer in Nairobi, can you hear -- can you

hear us from here, from The Hague?
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THE COURT OFFICER (via video link): Yes, Mr President. We can hear you loud
and clear. Ijust wanted to say that for the record the witness said something, but I
think it was not captured by the interpreters.

PRESIDING JUDGE EBOE-OSU]JI: Can I be heard in the courtroom at least over the
microphone? No.

MS ZAGO: I can hear the French translation, but not the English.

PRESIDING JUDGE EBOE-OSU]JI:  The English interpreters, can you hear me?

THE INTERPRETER: Can you hear me?

PRESIDING JUDGE EBOE-OSU]JI: I can now hear you.

THE INTERPRETER: Yes. May I assist, your Honour? I think that what happens
is that when the witness answers and then remembers that he wants to add
something to his answer, in that space of time when somebody else begins to talk
that's when the overlapping occurs and we can then no longer free up the channel to
add to his response. That is where the situation is going wrong, I believe.

Thank you.

PRESIDING JUDGE EBOE-OSUJI:  All right.

Nairobi, can you now hear me?

THE COURT OFFICER (via video link): Yes, Mr President, we can hear you.
PRESIDING JUDGE EBOE-OSU]JI: ~ All right. We will try and soldier on.

Witness, remember the pause we talked about? Try and observe the pause. Alsol
want you to be mindful of something else you might be able to do. If you finish
speaking and you've stopped and you want to add something later, also try and wait
for five seconds before you add anything else once you've given your first batch of
answers.

Do you understand?
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THE WITNESS: (Interpretation) Yes, I have understood you.

PRESIDING JUDGE EBOE-OSUJI: It might also help if you give us some verbal cue
that you are about to add something so that we can stop talking. You can say that by
saying something like "May I add something?", or, "I'd like to add something." That
way you don't have the person asking the question talking while you are adding
something else. That will help us work smoothly. Thank you.

Ms Zago?

MS ZAGO: Thank you.

Q.  Witness, you said that you met representatives of organisation number 19 in
January. Is that January 20127

A.  The last time we met was in January 2014.

Q. Okay, let's go back for a second to my original question. How many times you
met with these representatives between 10 September 2011 and the time you spoke
and gave an interview to the Office of the Prosecutor? How many times?

A.  After having given me the information, they continued communicating with me
and we saw each other on ten occasions.

Q.  Tell us the dates of these ten occasions, if you recall?

A.  The meetings that I recall were when we met at my home. That is when they
came to visit me.

Q. Witness, I asked you about the dates, not where but when, you met on ten
occasions with representatives of person 19. Thank you.

A.  They came to visit me in March 2012.

Q. Yousaid ten times. Can you tell us the other dates after or before March 2012?
A.  Iremember that they also came in the month of August 2012. Subsequently,

they returned in the month of December 2012. That was at Christmastime. Then

30.09.2014 Page 73



ICC-01/09-01/11-T-147-Red-ENG WT 30-09-2014 74/91 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0637

they came in the month of March, or rather the month of April 2013. In the same
year they returned before the month of October but I do not recall the month, but I do
remember that they came in the month of December of 2013 and the last time that
they came was in the month of January of this year, 2014.

Q.  Sois that correct that before you mention you met the Office of the Prosecutor in
June 2012 you had three meetings -- pardon me, one meeting in March 2012 before
you met the Office of the Prosecutor's representative; is that correct?

A.  Yes, I met with them before I went to give my statement.

Q. And in March 2012 did you discuss the Ruto case as well with them?

A.  We had already talked about the Ruto case in the year 2011. The other visits
were with a view to asking me whether I could recall anything and how -- asking me
how I was doing. It was a courtesy call.

Q. Soam/ correct in understanding that you discussed matters related to the Ruto
case on one occasion only before meeting with the OTP?

A.  We talked about the Ruto case on 10 September 2011 and we met when they
came to see me in order to remind me of what had been said previously.

Q. And when they came to see you in order to remind you of what had been said
previously, is that in March 2012?

A. Yes. From March 2012 until this year, January 2014, they continued to visit me
with a view to ascertaining how I was doing.

Q. And how, Witness, did you retain the information that you were given on

10 September until the time you came to give a statement to the Office of the
Prosecutor in June 20127?

A. Thad three copy books - there was one larger book and two smaller copy

books - and when I met with the Office of the Prosecutor I had those copy books in
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1 my possession. Iwent with one of those copy books into the room where I was
2 interviewed.
3 Q. Did you fill these books yourself?
4 A. The copy books contained all of the material to do with my testimony. Those
5 Dbooks were taken to (Redacted) and, when I was told that, I was rather confused.
6 Q. Let'stry and clarify this issue of the books. So let's first clarify who filled out
7 these copy books. Did you fill them out yourself?
8 A. Well, I would fill the information in in the Swahili language in these copy books
9 according to what they told me.
10 Q. All of the three books you filled out yourself; is that correct?
11 A. Yes, Ifilled the two copy books and the third was halfway finished.
12 Q. And the first two books, what was the information contained there? What was
13 the information about in those two books?
14 A. Most of it was my testimony which was found in those copy books.
15 Q. Yes, I'm trying to understand what part of your testimony was contained in
16  those books. Was it the information about the Ruto case in those books?
17 A. Inone book-and-a-half you had the Ruto case and the rest of it was information
18  on Uhuru Kenyatta.
19 Q. And in the third half-finished book, what was the information there?
20 A. Itwasnormal. Ihad finished the first book and the second book and we were
21  then using the third book. So they all had the same information, all three books.
22 Q. Soyou had three books containing all three the same information? One was a
23  copy of the other; is that what you're trying to say?
24 A. Iwassaying that in one-and-a-half books you had testimony on Mr Ruto and in

25  the other book you had testimony on Mr Kenyatta.
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1 Q. And yousaid that you went to the place of interview with the Office of the

2  Prosecutor with all three of those books, but then to the -- but then to the interview

3 itself you only brought one half-finished book; is that correct?

4 A. Yes, in that book I wrote certain information such as summaries in order to

5 remember what was contained in the book that was completely filled. That is why I

6  bring -- I brought the book that was only half-filled.

7 Q. Butif you had with you the other book, the more complete one about the

8 information you were supposed to supply about Mr Ruto, why didn't you bring it to

9 theinterview itself?
10 A. BecauseI could not bring all the three books. I could not carry all the three
11  books. The information on Mr Ruto was found in one-and-a-half books and I knew
12 that I would not be requested to provide all the information, so I could not bring all
13 three books.
14 Q. How was it that you travel from your location to the place of the interview with
15 all of three of these books, but on -- but brought to the interview itself only one?
16 A. Ibrought only one book because number 19 told me that the first questions
17  were on the family and names and I knew that this book that contained information
18 onnames was the one I was going to bring and the next day I would then determine
19  what book to bring. So everything depended on the type of questions they were
20  going to put to me.
21 Q. Witness, let's try to clarify the content of this half-finished book. You just said
22 before that it contained information on -- in summary form about the evidence that
23 you were supposed to provide the Office of the Prosecutor and now you're saying
24 that the information contained names of your family. So I'm trying to understand

25 what was exactly the content of this book that you brought during the interview with
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the Office of the Prosecutor.

A.  The book did not only contain information on my family. It also contained
information on the conflict. So everything was found in that book.

Q. So when did you bring this book to the interview exactly?

A.  On the first day, that is on the 18th, I brought that book, and afterwards on the
19th they told me that they wanted to see the book that they had seen. So I brought
that book to them and I handed it over to them.

Q. Did you tell the investigators that you had with you at that location another
book; a bigger book, a more complete book, as you said?

A. Icould not tell them that. What I condemned was that on the 18th, when we
started this matter, if I made a mistake, for example if I hadn't mention the name of
Ruto or Sang, they will stop their machine, go out and discuss outside before they will
come back and they would say I have to pronounce or state the two names; that is the
names of Sang and Ruto.

Q. Before we get to that, I want to know why or rather whether you told the
investigators that you had a second book with you at your interview location?

A. No, Idid not give them that information because they only requested for the
book that they had seen. Since they did not see the other books, they did not have
any reason to ask me whether I had other books with me.

Q. But the question is why did you not tell them?

A. 1did not tell them because I did not expect them to need the other books.

Q. Iwant tounderstand why in your mind were representative or organisation
number 19 asking you to implicate Mr Ruto?

A.  Yes,number 19. It was they who trained me and guided me on how I could

implicate Mr Ruto and Mr Sang.
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Q.  Witness, I note that you mentioned that you were told to implicate Mr Ruto and
Mr Sang, but if I'm not mistaken you didn't mention the name of Mr Sang before.
Why is that?

MR FAAL: Mr President, I think the question is not very clear. Imean, I think it
should be clarified as to where counsel is referring to. Is it in his testimony here, or
during his interview, because it's not clear to me where it's being referred?

MS ZAGO: Yes, thank you. I can clarify.

Q.  Witness, in your testimony today you told the Court that you were told to
implicate Mr Ruto by the organisation under number 19. Now you just mentioned
that you were told also to implicate Mr Sang, but this is the first time now that you
tell the Court that you had been told to implicate Mr Sang as well. Why is that?

A. Isaid that because a lot of importance was attached to Mr Ruto. As far as

Mr Sang was concerned, only some information, little bits of information, were given.
Q.  And besides these two, were you told to implicate anybody else beyond the
names that you had already given us?

A.  No, there are no other persons apart from those two.

Q. Butmy question at the beginning was why in your mind was this organisation
asking you to implicate Mr Ruto and Mr Sang?

A. Tdon'tknow. Itisonly the people, that is of number 19, who knew what the
objective was.

Q. Did you ever ask them why?

A. No, I never asked them that.

Q.  So why did you decide to go along with this?

A.  The money they proposed to me was a large amount. That is what motivated

me to go along.
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Q. Did you ever get the money?

A.  This is what they promised. This is the promise they made. They said after
giving my testimony as a witness before the ICC, it is only then that they will pay me
the money; that is only after I have given testimony as a witness.

Q.  Why did you not testify then?

A. Ithought about it twice and I asked myself, "Should money really drive me to
go and give false testimony just to become rich?" I decided that I will not get the
money. I decided that I will not come before the Court to tell a lie.

Q. Did anybody else encourage you to give false account to the Office of the
Prosecutor?

A. Idoremember thatI discussed with the people from the protection unit. They
also promised to give me money after my testimony.

Q. I'msorry, are you speaking about people from the protection unit of this Court?
A.  Yes, the protection unit of this Court.

Q. And did they tell you what you were supposed to testify about?

A.  Well, their job was -- in any case they asked me how much I earned per month,
or per day. Itold them and they said that was fine. "We will pay you (Redacted)
(Redacted)," but with respect to the rest they didn't tell me.

Q. I'm trying to understand what they told you exactly with respect to this amount
of money. Could you please tell us exactly what they tell you that this money was
for?

A.  What do you want to know about? Are you talking about the money given by
number 19, or the money given by the protection unit?

Q. Witness, we are speaking about the people -- the representative of the protection

unit, so I want to know and the Court is eager to know what did they tell you that this
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money was for?

MR FAAL: Mr President, we assume that he's been told what this money was for
and the question is inappropriate under the circumstances. It should be, "Did they
tell you what it was for?"

MS ZAGO: The witness already -- the witness already said that the protection unit
said, "We will pay you a certain amount of shillings per month," so I want to
understand what was this money for.

MR FAAL: Iagree with you. Please ask the question, "Did they tell you what it
was for?"

PRESIDING JUDGE EBOE-OSUJI:  Counsel-- counsel should not speak to one
another. No speaking across the aisle. Direct all your comments to the Chamber.
If there's an objection, let it be made and then there will be a ruling.

Now, the concern is whether you should ask it as an open question, "Did they tell you
what the money is to be used for?"

Witness, did the people of the protection unit indicate to you or tell you what the
money you say they promised you, what it is for or what it was for?

THE WITNESS: (Interpretation) Yes, they told me. (No interpretation)

THE INTERPRETER: There were -- I mean, people were talking at the same time
and somehow the interpreters lost the witness's voice. We would like to appeal to
the Chamber to ask the witness to wait or to pause for a few seconds before
answering the question so that the interpreters can hear what he is saying. Thank
you.

PRESIDING JUDGE EBOE-OSU]JI:  Witness, a request from the interpreters, which is
a good request to you, is remember the pause I advised of you -- I gave you earlier as

an advice. Always wait until Ms Zago has finished asking the question before you
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start answering. Even if you know the answer as she's beginning to ask the question
before she finishes asking, even if you know the answer wait until she has finished.
Wait for five seconds after she finishes and then start answering your question after
tive seconds.

Now, the question is what did they tell you the money was for?

THE WITNESS: (Interpretation) They told me that the money was for my living
expenses.

MS ZAGO:

Q.  Witness, apart from the VWU, did -- that you mention and explained to the
Court, did anybody else encourage you to give false account to the ICC?
PRESIDING JUDGE EBOE-OSU]JIL:  You need to reformulate that question. Idon't
think the witness has suggested that VWU had encouraged him to give false account,
so that anybody who is just listening to testimony at that point must not get that
impression. If that is something you want to inquire about as a separate inquiry,
you may make that.

MS ZAGO: I'm guided. Thank you, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MS ZAGO:

Q.  Witness, did anybody else, apart from organisation number 19, encourage you
or told you to give false evidence to the OTP?

A.  There was no other organisation.

Q. AndI'd like to clarify something that you said before. That during the
interview with the Office of the Prosecutor, "... they will stop their machine, go out
and discuss outside before they will come back and they would say I have to

pronounce or state the two names; that is the names of Sang and Ruto." I want to
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understand who was stopping the machine in this circumstance?

A. It was the same persons who were conducting that activity.

Q. And did these two persons tell you that you had to say anything else in
particular during this interview?

A.  What they told me was to confirm the names of Ruto and Sang and it was these
two who were supposed to appear as the leaders and the others would merely follow
them.

Q. Were you told to say anything else in addition to what you just mentioned?

A.  No, they did not ask me to add anything further.

Q. And what happened eventually to the half-filled book that you mentioned
before?

I gave them the books and they kept them.

Books, or book?

Just one book. One copy book.

And what happened to the other book that you did not bring to the interview?

> o > O »

I kept hold of them until the month of January this year, when number -- the
people at number 19 took them and they also took the telephone that we would use to
communicate.

Q.  When was the last time that you were in contact with people affiliated with
organisation number 19?

A. I'mentioned that previously. It was in the month of January of this year, 2014.
Q. Isit correct, Witness, that -- Mr President, I believe it would be better if I elicit
this information from the next -- my next question from the witness in private session.
PRESIDING JUDGE EBOE-OSU]JI: Private session.

*(Private session at 5.34 p.m.) Reclassified as Open session
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THE COURT OFFICER: We're in private session, your Honours.

MS ZAGO: Thank you.

Q.  Witness, is it correct that you submitted an affidavit (Redacted) to
the Office of the Prosecutor?

A. Isent the affidavit (Redacted)

(Redacted) to the ICC.

Q. And was (Redacted)?

Yes, he was the one who wrote it up.

And when was that? When was this affidavit prepared?

On (Redacted).

And for how long did you meet with your counsel to prepare this affidavit?

> o > O »

It did not take us more than two hours. I got to his place and he wrote it,
handed it over to me and I left.

PRESIDING JUDGE EBOE-OSUJI: Witness, so that we are clear, the counsel you are
talking about do you remember the name, or do you know the name?

THE WITNESS: (Interpretation) His name is (Redacted)

(Redacted).

PRESIDING JUDGE EBOE-OSUJI:  So it is not (Redacted) that we're referring to?
We want to be sure that the record later on is not confused as to who is your counsel.
It is not (Redacted), is it, who is sitting next to you now?

THE WITNESS: (Interpretation) I was talking about (Redacted).

PRESIDING JUDGE EBOE-OSUJI:  Thank you.

Ms Zago?

MS ZAGO: Thank you, Mr President.

May I ask the court officer to please direct the attention of the witness to document

30.09.2014 Page 83



ICC-01/09-01/11-T-147-Red-ENG WT 30-09-2014 84/91 SZ T
Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0637

1 KEN-OTP-0125-0230, which can be found at tab 18, bundle -- second bundle of the
2 OTP?
3 THE COURT OFFICER (via video link): The document is being presented to the
4 witness, page 0230 onwards.
5 MSZAGO: Thank you, Mr Court Officer.
6 Q. Witness, could you please take a minute and examine this document?
7 A. (Nointerpretation)
8 MSZAGO: Canlask the court officer to please go to page 0232?
9 THE COURT OFFICER (via video link): Page 0230 is being displayed and shown to
10  the witness.
11 MS ZAGO:
12 Q. Witness, if you look at the middle of the page on the right-hand side, there is a
13  signature. Can you tell us which signature is that?
14 A. Thisis my signature.
15 Q. Andisit correct that this is the affidavit that was prepared by your counsel at
16  your instructions?
17 A. Yes,indeed. Thatis correct.
18 MS ZAGO: Thank you, Witness.
19 Mr President, we can turn to public session. I'd like to indicate that I would like to
20  bring the attention, or direct the attention, of the witness to certain passages of his
21  previous interview with the OTP at this point.
22  PRESIDING JUDGE EBOE-OSUJI:  One second.
23  Mr Kigen-Katwa, in Kenya, how is a jurat done in affidavits? Can the lawyer who
24 took instructions also commission the affidavit?

25 MRKIGEN-KATWA: Ordinarily, Mr President, the person who drafted the affidavit
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1  would not be the one to commission. It would have to be commissioned by
2 somebody superior.
3 PRESIDING JUDGE EBOE-OSUJI: Thank you. Do we have clearer information on
4 the stamp the Commissioner for Oaths, whoever the --
5 MSZAGO: Mr President, the Office of the Prosecutor is not in possession of the
6 original affidavit. (Redacted) Therefore, what the -- your
7 Honours have is exactly the same copy that we have.
8 PRESIDING JUDGE EBOE-OSUJI: Thank you. Please proceed.
9 MSZAGO: We can go to public session.
10  PRESIDING JUDGE EBOE-OSUJI:  Public session.
11  (Open session at 5.43 p.m.)
12 THE COURT OFFICER: We're in open session, your Honours.
13 MS ZAGO:
14 Q. Mr Witness, you confirmed before that you gave an interview with the Office of
15  the Prosecutor in 2012 and you also confirmed that you recall that interview being
16  audio-recorded. I'd like now to bring your attention to certain passages from that
17 interview and ask you certain questions, so for sake of efficiency I will read out the
18 passages -- and, your Honours, I will provide the references to the specific transcripts,
19 page and line, and I'm sure that if I'm quoting or misquoting from the transcripts my
20 learned friends from the other side will let me know.
21  PRESIDING JUDGE EBOE-OSUJI: Please proceed.
22 MSZAGO: Thank you.
23 Q. I'm quoting from 0085-0075 at page 0094, starting at line 643, and it's at bundle 1,
24 tab 2, redacted version number 2. Quote, "It was only in March of that year when I

25 met with him for the first time," and in the context of this sentence "him" is Mr 18.
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At line 649, same transcript, you said person 18 "... was a cattle dealer and he was
dealing with general maize trading." Further on, at line 657 to 659, you added that
person number 18 "... had a farm in a place ...", number 7, and also another farm in
another location that I'm not mentioning now.

At line 794, from the same transcript, you said that person number 18 is "... a
Kipsigis," and at line 798 you said that person number 18, "He's about 69."

Witness, do you remember saying this to the Office of the Prosecutor?

A. Isaid all of that and it was number 9 who taught me all of that.

PRESIDING JUDGE EBOE-OSUJI: Number 9?7 Who did you say taught you all of
that about number 18?

THE WITNESS: (Interpretation) This is what I said --

THE INTERPRETER: There was an interruption. We had an interruption. We
don't know if the witness can state his response again?

THE WITNESS: (No interpretation)

PRESIDING JUDGE EBOE-OSU]JI:  Witness, start all over again.

THE INTERPRETER: The Swahili booth would like the interpreter -- sorry, the
witness to repeat his answer.

PRESIDING JUDGE EBOE-OSUJI:  One second. It's all right. Witness, we will
start again. The Prosecutor took you through certain passages about what she said
you had said during your interview about person number 18 and she asked you, "Did
you say those things?" You said yes, you said those things, but you say that it was
somebody who taught you those things. What I want to know is who you said it
was that taught you those things about person number 18 which you then said to the
Prosecutor's investigators.

THE WITNESS: (Interpretation) Those who asked me to talk about number 18
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were the persons at number 19.

PRESIDING JUDGE EBOE-OSUJI:  All right. Thank you.

Ms Zago, continue please.

MS ZAGO:

Q.  So about this person 18, do you know if this person 18 existed at all?

A. Isaid thatI do not know this person. You know, it was -- the person number
18 looks like he was an elderly person in the community.

Q.  So was this person -- did this person exist or not?

A.  To the best of my knowledge, that name did not exist. I don't know if there is
such a name. It is the persons at number 19 who knew all of that.

Q. Let's move to another section of the same transcript --

MR FAAL: Mr President, with regards to process, what are we trying to do here?
Are we refreshing memory or we seeking to declare -- to cross-examine the witness?
We haven't reached that stage yet when he's -- where he's declared hostile. It doesn't
appear to me that we are refreshing memory, so I wonder what we are doing with the
transcript. If my learned friend wants to cross-examine the witness on the contents
of a previous statement, we would welcome an application to declare the person -- the
witness hostile and therefore cross-examine the witness on those issues.

Thank you, Mr President.

MS ZAGO: Thank you, Mr President. I believe that the practice that has been
established in the past few weeks is that there is a stage whereby the Prosecution is
entitled to bring to the attention of the witness his previous inconsistent statements
and asked to clarify those inconsistencies prior to any declaration, if at all, of hostility.
This is the basis on which we're proceeding which we believe were set by your

Honours in the previous interview -- the previous testimonies of the witnesses in this
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session.

PRESIDING JUDGE EBOE-OSUJI: It has been done in very many, many different
ways, including when Mr Khan offered for it to be done a certain way and all agreed
to proceed in that way, but in classic progression, we should first try and see if the
witness may remember. If it's a matter of loss of memory, if that fails, then do we
begin to say the witness does not want to remember and something else needed to be
done. So the observation is not entirely useless, the one made by Mr Faal, so if we
can try and see what it is you wanted to do with the witness at this stage and then we
move from there.

MR KIGEN-KATWA: Mr President, before we leave that point, I request the
attention of the Court to page 102, line 12 to 14. It is indicated that the witness said
that this was a senior person, (Redacted)

(Redacted)

(Redacted)

(Redacted)

THE WITNESS: (Interpretation) (Redacted) That is

what the name means.

PRESIDING JUDGE EBOE-OSUJI:  And, Witness, we're in public session.
Remember, be careful about mentioning information. You know what I mean so
let's proceed.

Ms Zago.

MS ZAGO: Mr President, we're guided by your Honours in this matter. I would
like, with respect, to mention that the witness has already indicated in the past,
yesterday and today, that he doesn't know this person, this person's name was given

to him by another organisation and that he has never met this person. So to a certain
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extent, the witness on several occasions has already indicated that the information
that is contained as a statement is not true. Therefore, I believe it might not be the
most efficient way to refresh the memory about information that is not accurate.
PRESIDING JUDGE EBOE-OSUJI: That is a good observation, of course. If it is
clear that there is nothing -- it's not a matter of the witness forgetting but you've tried
different ways to elicit information that you expect should be there and isn't
forthcoming, then it's a matter to be dealt with as some point, the -- by you if you
have to make an application that has been made before, so you may consider doing it
then. But what needs to be clear is what is happening so that if it's a matter of you
having conversed certain areas and you feel that, look, you have enough to make a
certain application at some point, then you wait until you make that application. We
should try to avoid anticipating a process that has not yet happened or at the stage of
which we are not yet. Do you understand?

MS ZAGO: TIunderstand. Thank you, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  And I also see that we are at the hour, so perhaps
we should leave it there for today and then by tomorrow you will then tell us -- you
would have thought about it and decided how to proceed.

But in the meantime, as of now, you have used up six of those sessions you talked
about, so you had promised to finish after six sessions, or seven. How are we doing?
MS ZAGO: Unfortunately in the afternoon I did not anticipate that it would take as
long as it took to explore certain areas. Therefore, I'm afraid that my original
estimation was overambitious and I will have to ask for indulgence from the
Chamber to allow the Prosecution to have an extra session tomorrow to complete its
examination of this witness.

MR FAAL: Well, Mr President, it's still not clear to me what time the Prosecution
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1 intends or expects to finish, so if -- if they finish by lunch-time tomorrow, I can finish
2  on Thursday.
3  PRESIDING JUDGE EBOE-OSUJI: And, Mr Kigen-Katwa, so far have you any idea
4 whether you want to cross-examine and how much time you will need?
5 MRKIGEN-KATWA: Mr President, based on his statement and the position he had
6 originally taken, we had expected to spend about one-and-a-half hours to
7  cross-examine him. We -- for me to be able to make a more informed assessment of
8 how much time I need, if I need at all, I would probably have to wait for the
9  Prosecution's case to advance. So far I'm not very sure if I need to.
10 PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, if you finish by Thursday, the Friday
11  being -- Friday is a public holiday, isn't it?
12 MRFAAL: Indeed, Mr President.
13 PRESIDING JUDGE EBOE-OSU]JI:  Allright. So we then have the 6th as the only
14 time left.
15 MRFAAL: Yes, that would be Monday.
16  PRESIDING JUDGE EBOE-OSUJI:  According to --
17 MRFAAL: Yes.
18 PRESIDING JUDGE EBOE-OSUJI:  -- what we had anticipated.
19 MRFAAL: Yes.
20 PRESIDING JUDGE EBOE-OSUJI:  All right. Ms Zago, think about completing by
21 11 tomorrow, if possible. If not, then we'll revisit the question. Try your best.
22 MRKIGEN-KATWA: And, Mr President, could I suggest that we have the same
23  sitting arrangement for the remainder of the week, this extra session, so that we can
24 finish by --

25 PRESIDING JUDGE EBOE-OSUJI: It all depends on what other things are
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happening in the calendar. Imean, you know that there are Judges in this case who
are also in other cases, so we have to keep that in mind as well.

MR FAAL: Mr President, if it also helps, in order to save time, we do not intend to
object to an application for a declaration with regards to this particular witness. If
that helps, maybe it would help save some time.

PRESIDING JUDGE EBOE-OSU]JI:  All right. Let's adjourn now and reconvene
tomorrow at 9.30. In the meantime, we always encourage the parties to discuss to
see what can be done to move things along, all right?

The Court will rise.

THE COURT USHER: All rise.

(The hearing ends in open session at 6.04 p.m.)
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