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In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap Sang4
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Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia6

and Judge Robert Fremr7

Trial Hearing8

Monday, 29 September 20149

(The hearing starts in open session at 9.37 a.m.)10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, the case please.15

THE COURT OFFICER:  Thank you, Mr President.16

Situation in the Republic of Kenya, in the case of The Prosecutor versus William17

Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11.  And we're in open session,18

your Honours.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.20

Appearances?21

MR STEYNBERG:  Good morning, your Honours.  For the Prosecution this22

morning Anton Steynberg, Alice Zago, who will be leading this witness, Lara Renton,23

Yulia Nuzban and Jasmina Suljanovic, our case manager.24

MR NARANTSETSEG:  Good morning, your Honours.  The same on our side.25
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Thank you.1

MR FAAL:  Good morning, Mr President, your Honours.  The Mr Ruto team is2

represented today by myself, Essa Faal.  I am assisted by Shalini Jayaraj, Clara3

Gérard Rodriguez and Farah Jammal.  Thank you.4

MS BUISMAN:  Good morning, Mr President, your Honours.  Today Joshua Arap5

Sang is represented by myself, Caroline Buisman, Logan Hambrick, Honor Lanham6

and Rong Xin Choy.7

Thank you.8

PRESIDING JUDGE EBOE-OSUJI:  Thank you.9

And in Nairobi?10

MR MUTAI (via video link):  Good morning, Mr President.  This is Gregory Mutai,11

representing (Redacted).12

PRESIDING JUDGE EBOE-OSUJI:  We will go into private session now.13

(Private session at 9.40 a.m.) * Reclassified as Open session14

THE COURT OFFICER:  We are in private session, your Honours.15

PRESIDING JUDGE EBOE-OSUJI:  Okay.  We will take submissions on Rule 74 in16

private session, as well as protective measures.  And in the meantime we will delete17

from the public delayed broadcast the reference to (Redacted).18

Mr Mutai, you may not have been informed, I don't know if you were, (Redacted)19

(Redacted).20

MR MUTAI (via video link):  I am well-guided, Mr President.21

PRESIDING JUDGE EBOE-OSUJI:  Yes, it's important to keep that in mind. (Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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public.1

We will then take submissions on Rule 74.2

Ms Zago?3

MS ZAGO:  Good morning -- Good morning, Mr President, your Honours.4

With respect to Rule 74, it would appear that from the substantive statements of this5

witness issues of self-incrimination may arise in the course of his testimony.  The6

Office of the Prosecutor interviewed this witness pursuant to the provision of Article7

55(2) of the Rome Statute and collected a statement under Rule 112.  Additionally,8

the Prosecution believes that it's possible that answers by the witness to questions9

concerning his subsequent behaviour after providing the Prosecution with an10

interview in June 2012 may also implicate him in offences under Article 70; in11

particular, under Article 70(1)(c) and other similar provisions in the Kenyan12

domestic -- domestic law.13

The Prosecution undertakes to not use the evidence provided by this witness during14

the course of his testimony before this Chamber, will not use his information to15

prosecute the witness subsequently.  However, the Prosecution will make an16

exception as to -- make an exception for offences indicated under Article 70(1)(b)17

which implicate perjury and presenting false evidence before this Chamber.18

Unless there are additional questions that your Honours wish me to answer, this19

concludes the submission of the Prosecution with respect to Rule 74.20

Thank you.21

PRESIDING JUDGE EBOE-OSUJI:  The exception you mentioned, what appears in22

the record appears to be only 70(1)(b).  You mean of course 70(1)(a) and (b).23

MS ZAGO:  That is absolutely correct, your Honour.  Thank you.24

PRESIDING JUDGE EBOE-OSUJI:  Thank you.25

ICC-01/09-01/11-T-146-Red-ENG WT 29-09-2014 3/58 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session)                 ICC-01/09-01/11
Witness: KEN-OTP-P-0637

29.09.2014 Page 4

Any observations from counsel in the courtroom -- from the Defence, Mr Ruto1

counsel?2

MR FAAL:  No observations from our part.3

PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman?4

MS BUISMAN:  None from us.  Thank you.5

PRESIDING JUDGE EBOE-OSUJI:  All right.6

Okay.  Mr Mutai, do you have any observations, or do we leave it at that?7

MR MUTAI (via video link):  Mr President, I have no observations to make at this8

point.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you.10

May we also take submissions on the protective measures in the courtroom at the11

same time.12

MS ZAGO:  Thank you, Mr President.13

May I seek to correct the transcripts at line 4 -- sorry, at page 4, line 8 and 9.  It14

appears that the record reflects Article 71(b) so it should read 70(1)(a) and (b).  Thank15

you.16

PRESIDING JUDGE EBOE-OSUJI:  Indeed.  It is something we must careful about.17

70(1)(a) and (b).  All right.  Thank you.18

MS ZAGO:  With respect to the Prosecution application for in-court protective19

measures for this witness, the Prosecution rests mainly in its written submissions20

which are contained in the eight in-court protective measure application by the21

Prosecution which is number 1470.  In particular, the submissions with respect to22

this witness are to be found in section (e) paragraph 45 to 49.23

The Prosecution therein requested the usual suite of in-court protective measures.24

The Prosecution would like to indicate that it has not been in a position to discuss any25
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of the in-court protective measures with the witness and has not received any new1

information since it filed its application.2

We do note your Honours' ruling last week concerning our addendum application3

requesting special measures under Rule 88 (Redacted)4

(Redacted) and we also finally do note that private sessions will be required5

in case of Rule 74 issues with respect to portions of the testimony of this witness.6

Unless, again, there are additional questions that your Honours wish me to address,7

this concludes the submission on the matter from the Prosecution.8

Thank you.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you.10

MR FAAL:  Mr President, the Ruto Defence team would not oppose to the11

implementation of the protective measures sought by the Prosecution.12

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Mr Faal.13

Ms Buisman?14

MS BUISMAN:  Mr President, the Sang Defence does object to the protective15

measures.  If we look at the application of the Prosecution, which is indeed 1470,16

there's no threat apart from -- no security threat has been announced apart from (Redacted)17

(Redacted) but there's been no follow-up incidents of that,18

so there's no reason in this -- in this application to suggest that this person needs19

protective measures.20

We do know that circumstances have changed and (Redacted)21

(Redacted)22

(Redacted) That is a big difference between what would be your concern.23

So in this situation, where we have no -- seemingly we have no subjective fear and it24

also needs to be objectively justified, we say that neither of these circumstances are25
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met and it is also not an exceptional circumstance.1

The protective measures about the report of the VWU, that is 29 August, is the general2

report because they haven't asked the witness, so it's more about the natural3

environment, local infrastructure and the way of information in the public media.4

So they feel they have no control.5

In this situation, Mr President, at the very least we think should be done is to ask this6

witness if he needs protective measures because I would not be surprised at all if he7

wants to testify publicly, and on that issue (Redacted)8

(Redacted) I think in these circumstances9

let's at least ask him if he -- if he wants to be testifying publicly or not.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you.11

MR NARANTSETSEG:  Thank you, Mr President.12

We support the Prosecution's application and in our view the requested protective13

measures are justified, proportionate, at the same time necessary, your Honour.14

Thank you.15

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, any reply to Ms Buisman's response?16

MS ZAGO:  It will be -- it will be very -- very short and mainly referring to our17

application with respect to the fact that we have not been in a position to discuss any18

of these matters with the witness.  We have not been in a position to address his19

security concerns, if any, recently.  Therefore, we need to refer and defer to the VWU20

report on this matter and we do stress again that this witness might require use of21

private sessions for the Rule 74, and by certainly testifying in public, that might22

become even more difficult to protect the witness in the manner that we have done23

before for other witnesses with respect to Rule 74.24

Thank you.25
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PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.1

The Court will adjourn briefly.  We will adjourn for five minutes, no more than ten,2

and then we will reconvene.3

The Court will rise.4

THE COURT USHER:  All rise.5

(Recess taken at 9.51 a.m.)6

(Upon resuming in private session at 9.57 a.m.) * Reclassified as Open session7

THE COURT USHER:  All rise.8

Please be seated.9

THE COURT OFFICER:  We are in private session, your Honours.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  We will remain in11

private session.12

The Chamber will render the rulings.13

First in the matter of Rule 74, the Prosecution has indicated to the Chamber that the14

issue of self-incrimination is highly likely to arise in the context of the anticipated15

testimony of Witness 637.16

The Chamber has heard from the Prosecution on the matter, as well as the17

undertaking that the Prosecution has given in that regard and the Prosecutor's urge18

that a Rule 74 assurance is appropriate in the circumstances.19

The Defence counsel have registered no observations on the matter.20

Where issues of self-incrimination arise the Chamber may, having consulted in21

particular when the Prosecution, provide an assurance pursuant to Rule 74 of the22

Rules of Procedure and Evidence in order to enable a witness to testify truthfully23

without fear of the consequences of self-incrimination.  Such an assurance would, as24

specified in Rule 74(3)(c), be with regards to maintaining the confidentiality of the25
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witness's testimony and directing that the testimony would not be used directly or1

indirectly against the witness in any subsequent prosecution in this Court.2

It is recalled that the Court cannot provide any guarantee against prosecution in3

domestic jurisdictions.  However, in order to give effect to the assurance under Rule4

74, certain measures could be adopted.  They include hearing of testimony in private5

session, a protection of the identity of the witness and placing of relevant transcripts6

under seal.7

It is noted that an assurance under Rule 74 would not ordinarily cover Article 708

offences.  Article 70(1)(a) and (b) in particular make it a crime to intentionally tell lies9

before the Chamber during testimony and intentionally tender false or forged10

evidence before the Chamber.  The Chamber cannot and does not absolve a witness11

from those offences, but provided the witness tells the truth before the Chamber and12

does not intentionally lie or intentionally present false or forged evidence, he or she13

need not fear incurring liability under those provisions.14

Article 70(1)(c) for its part relates to, amongst other things, corruptly influencing a15

witness.  In this instance, the Chamber notes that the Prosecution has undertaken16

that any evidence provided by the witness before the Chamber in this case will not be17

used by the Prosecution against the witness for purposes of any subsequent18

prosecution under Article 70(1)(c). And that assurance relates to -- or undertaking,19

rather, relates to offences that the witness may have committed before the testimony.20

Accordingly, the Chamber rules that information provided by the witness during his21

testimony before this Chamber may not be used in any subsequent prosecution22

against him in this Court pursuant to Article 70(1)(c).  It is important to clarify that23

this does not mean a guarantee against subsequent prosecution under the provision.24

It is rather that nothing that the witness says as she or he testifies in this Chamber25
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may be used directly or indirectly in any such prosecution against him or her.1

In hereby granting the Rule 74(3)(c) assurance to Witness 637, on the understandings2

and the modifications just outlined, the Chamber has been mindful of the factors3

specified in Rule 74(5).  In order to give effect to the assurances, the Chamber orders4

that for any part of the testimony of this witness where issues of self-incrimination5

arise, the following measures will apply:  (1) the evidence shall be given in private6

session; (2) the identity of the witness and the content of such confidential testimony7

shall not be disclosed in any manner; (3) each of the accused, counsel on all sides, the8

parties and participants and court staff present, or otherwise with access to the9

evidence, are hereby specifically cautioned that breach of this order may result in10

sanctions under Article 71.11

The relevant confidential transcripts of the evidence of this witness will be placed12

under seal and the Court will apply appropriate protective measures to any13

subsequent decisions in order to give effect to this order.14

It will be primarily the responsibility of the examining counsel to ensure that all15

questioning which may likely give rise to issues of self-incrimination is conducted in16

private session.  The witness or counsel on the witness's behalf may in the same17

manner also request private session if it is anticipated that an answer to any particular18

question may give rise to self-incriminatory testimony.19

As regards contacts with witnesses during testimony, restrictions on contacts with20

witnesses during their testimony would apply in respect of Witness 637.  In21

particular, for the duration of the testimony of Witness 637, counsel for the witness is22

only permitted contact with the witness under conditions applicable to legal23

representative of dual status witnesses.24

Accordingly, counsel shall refrain from holding any substantive discussions with the25
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witness about the topics that are to be dealt with during his evidence or the1

evidence -- or the exhibits which may be produced, but with leave of the Chamber,2

counsel assigned to the witness may intervene at any time to advise the witness in3

relation to the issue of self-incrimination arising from any particular question or line4

of questions.5

Finally, the basic principle for contact with witnesses as set out in the witness6

preparation protocol shall apply in respect of any contact whether before or during7

the testimony of Witness 637, including any contact with counsel.8

The principles prohibit coaching, training or practising of testimony, as well as any9

attempt to influence a witness to testify to factual events that the witness did not10

observe or perceive.11

Counsel assigned to the witness is directed to ensure that the witness is fully12

informed of and understands this ruling prior to the commencement of his testimony.13

This concludes the ruling of this Chamber at this time on the matter of Rule 74.14

When we adjourn -- or, rather, when I've finished the next ruling, we will rise for the15

counsel for the witness to meet with the witness and apprise the witness of the ruling16

of the Chamber.17

On the second ruling, the Prosecution has also applied for the usual menu of in-court18

protective measures for purposes of the testimony of Witness 637.19

The VWU supports the application and also identified the unique circumstances of20

this witness's testimony as a factor to be taken into account in rendering that ruling.21

The Prosecution has also identified a further unique feature of this witness's22

testimony; in particular, the implication of self-incriminatory testimony.23

The Ruto Defence does not oppose the application.  The victims' counsel supports24

the application.  We have noted the opposition registered by Ms Buisman for25
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Mr Sang.  Nevertheless, the Chamber grants the application as requested.1

That concludes the ruling at this time.2

The Court will rise.  We will reconvene at 11.30 for the commencement of the3

witness's testimony.4

THE COURT USHER:  All rise.5

(Recess taken at 10.10 a.m.)6

(Upon resuming in open session at 11.33 a.m.)7

THE COURT USHER:  All rise.8

Please be seated.9

THE COURT OFFICER:  We're in open session, your Honours.10

MR FAAL:  Mr President, may I for the record announce that Mr Karim Khan has11

just joined us, QC.12

PRESIDING JUDGE EBOE-OSUJI:  Noted.13

We have a new witness.14

And, Witness, welcome.15

WITNESS: KEN-OTP-P-063716

(The witness speaks Swahili)17

(The witness gives evidence via video link)18

THE WITNESS:  Ndiyo.19

PRESIDING JUDGE EBOE-OSUJI:  Mr Mutai, can you advise whether you gave the20

witness the Rule 74 legal advice, Rule 74 generally?21

MR MUTAI (via video link):  I did so, Mr President.22

PRESIDING JUDGE EBOE-OSUJI:  In particular, you note of course that Rule 74 also23

has direct reference in Rule 74(3)(c) to the provisions of Articles 70 and 71 of the Rome24

Statute?  Did you also specifically advise the witness on the provisions of those25
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articles?1

MR MUTAI (via video link):  I did so, Mr President.  I have explained in detail your2

ruling.3

PRESIDING JUDGE EBOE-OSUJI:  As well as the provisions of Articles 70 and 71?4

I want to note on the record that you have advised the witness on Articles 70 and 71.5

MR MUTAI (via video link):  I have -- Mr President, I have explained to the witness6

the provisions of Article 70 and Article 71 as it refers to him and he's fully conversant7

with your ruling in relation to that -- in relation to him.8

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.9

Court officer, could you please administer the solemn declaration to the witness?10

THE WITNESS: (Interpretation)  I solemnly declare that I will tell the truth, the11

whole truth and nothing but the truth.12

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Witness 637.  Welcome to the Court13

and in joining us to do our work.  We appreciate your assistance.14

I will give to you the advice that I always give to every witness who has appeared15

before us.  I begin by letting them know that this is their Court.  The ICC belongs to16

each witness who appears before it in the same way that it belongs to all the lawyers17

and Judges who are in this Court doing this case.18

The reason for giving that advice is to reassure you that there is no need to feel19

unnecessarily nervous.  We want you to feel entirely comfortable for the duration of20

your stay with us.21

Do you understand?22

THE WITNESS:  (Interpretation)  I understand.23

PRESIDING JUDGE EBOE-OSUJI:  Yes, it is -- it is your Court.24

And in helping us with our work, the way you help is by answering the questions25
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that the lawyers in this case - and occasionally the Judges, but more so the1

lawyers - will be asking you.2

The first to take turns in asking you questions would be the Prosecution lawyers.3

They will begin questioning you first.  When they are done with their questions, I4

will turn you over to the Defence lawyers who would also have questions for you.5

From time to time it may be the case that the lawyer for victims may, if they request6

permission from us, may also have questions for you.  In that case, you would also7

have the opportunity of taking questions from the victims' lawyer.  At the end of all8

that, the Prosecution may have some follow-up questions to ask you after all is said9

and done.10

So it will be lots of questions that will be coming to you from the lawyers and it is11

how the lawyers do their work by asking those questions, and I will strongly urge12

you to just focus on answering them to the best our your ability and truthfully.13

Do you understand?14

THE WITNESS:  (Interpretation)  I understand.15

PRESIDING JUDGE EBOE-OSUJI:  I also tell witnesses who come to court to not get16

too worried about whether or not the questions that the lawyers ask them are fair17

questions.  I want you to know that your job is to focus on each question and answer18

it.  That is your own job.  We have our own job here as Judges.  A part of that job is19

to make sure that the questions that the lawyers ask you are not unfair.  So it is our20

job to worry about the fairness of the questions to you, but your job is just to21

concentrate on each question at a time and answer it to the best of your ability and22

again truthfully.23

Do you understand?24

THE WITNESS:  (Interpretation)  I understand.  I've understood you.25

ICC-01/09-01/11-T-146-Red-ENG WT 29-09-2014 13/58 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                   ICC-01/09-01/11
Witness: KEN-OTP-P-0637

29.09.2014 Page 14

PRESIDING JUDGE EBOE-OSUJI:  You may have already picked this from what I1

have said so far, but the crucial thing to keep in mind in answering questions is to2

listen carefully to that question, one at a time.  If a question is being asked, listen to it3

carefully and make sure you understand that question before you begin to answer it.4

Once you understand the question, then you will know whether you have an answer5

to that question, or whether you do not remember any more, or whether you do not6

know the answer to the question, but it is important for you to listen to the question,7

understand it and then proceed to give us your answer.8

Do you understand?9

THE WITNESS:  (Interpretation)  Yes, I understand.10

PRESIDING JUDGE EBOE-OSUJI:  The focus as always is on telling the Court the11

truth.  In doing that, it becomes difficult to embark upon guesswork.  We want you12

to tell us the truth from what you yourself know.  If you don't know, as I said earlier,13

you can say you don't know.  If you don't remember, say you don't remember.  If14

the question is not clear, you can also indicate that you have not understood the15

question and then the lawyer who asks you the question will have to repeat the16

question so that you can understand it.17

Do you understand what I'm saying?18

THE WITNESS:  (Interpretation)  I understand.19

PRESIDING JUDGE EBOE-OSUJI:  When I say you must eliminate guesswork, it20

helps us -- and that's probably where I should have started -- that what we are most21

interested in is what you yourself perceived by way of facts, what facts you perceived.22

Is it the facts as something you saw yourself or something you heard yourself from23

the person who is saying it directly who was concerned?  Things like that.  We want24

you to focus on what you yourself perceive as a fact.25
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We do not -- we try to not encourage witnesses to tell us, you know, what they heard1

from somebody said once or twice repeated by several people.  We would like -- we2

are interested in what you perceived yourself.3

Do you understand what I'm trying to say?4

THE WITNESS:  (Interpretation)  I understand.5

PRESIDING JUDGE EBOE-OSUJI:  Now, in this case it is important for your answers6

to be succinct; that is brief and to the point.  We don't want you to, once a question is7

asked of you, for you to tell a long story in answering that question.  A question is8

asked, then answer that question briefly and to the point and then stop and wait for9

the next question. This is very important.10

Do you understand?11

THE WITNESS:  (Interpretation)  I understand.12

PRESIDING JUDGE EBOE-OSUJI:  The Court has agreed to give you certain13

protective measures while you testify.  Those measures are measures taken to ensure14

that you -- your identity is not revealed to the public.  Because of that, certain15

measures will be put in place during your testimony.  In fact, certain measures have16

been put in place.  Those measures include distortion of your face; on the computer17

screen or television screen people will not see your face directly.  Similarly, your18

voice as well will be distorted so that people will not be hearing your voice directly.19

And we are using a pseudonym, 637, as -- for purposes of your identity while we are20

testifying.  All of that are meant to ensure that members of the public do not know21

that it is you who is testifying.22

From time to time, we will go into private session.  When we go into private session,23

it means that not even that distorted voice will be heard by members of the public.24

All of that are measures taken to protect your identity.25
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Now, it becomes very important then for you to heed as a critical matter my advice1

that answer the question -- listen carefully, understand the question that has been2

asked and answer only that question briefly and to the point.3

One important reason for that is when we are in the public session in particular, the4

person who is asking you the question knows the question that she or he has in mind5

to ask you and knows that in asking that question the question should not provoke an6

answer from you that will reveal your identity.  So they ask you the question in7

public.8

Now, if you don't answer that question and you start answering another question, or9

you say more in your answer to the question than is strictly required, there is a chance10

that in giving all that extra information that the questioner has not asked for you may11

be revealing identifying information.12

Do you understand?13

THE WITNESS:  (Interpretation)  I understand.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you.15

Now, there is something also I must stress that you keep in mind when you testify16

and that is to help to ensure that your testimony is properly understood by the17

interpreters and the court reporters who are part of our process who need to18

understand what you're saying, who need to hear you clearly, in order to record -- in19

order to interpret what you say and also to record it for the transcript.20

To assist them in their work, we will need you to speak at a moderate pace.  Do not21

speak too fast, but not too slow either.  Just speak at a measured pace to allow the22

interpreters to interpret your words and also the court reporters to record your23

words.24

There is also another part to it.  The interpreters and court reporters can only hear25
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you through the use of their headphones.  That means two people should not be1

speaking at the same time at the microphone.  We need to create a gap between the2

end of the question that the questioner has asked you and the beginning of your3

answer to that question.  That gap helps to ensure that the interpretation is finished4

for the question that has been asked and there is no overlapping on the microphone5

and then your answer begins.  So we need you to observe that gap.  We call it a6

pause.  We try to observe it by observing a pause of five seconds from the time the7

last speaker has finished speaking to the time when the next speaker begins to speak.8

So let's say the Prosecutor has finished asking you a question.  Even though you9

understood the question, wait for five seconds.  Count up to five in your mind, one,10

two, three, four, five.  That will be five seconds.  Once you've counted five seconds11

in your mind, then you may begin giving that answer you have in mind to give.12

Do you understand?13

THE WITNESS:  (Interpretation)  I understand.14

PRESIDING JUDGE EBOE-OSUJI:  Good.15

Now, I have been advised and you heard Mr Mutai inform the Court that you have16

been advised that it is an offence under Article 70 of this Court's Statute for people to17

during their testimony intentionally tell a lie.  That is while you are in court18

testifying, it is an offence to intentionally tell a lie.  Also it is an offence to19

intentionally present false or forged evidence in court.  That is an offence to do any20

of those things.  As well, under Article 71, it is -- there are some misconducts that the21

Court will not tolerate before it when -- and that includes refusing to obey directions22

from the Court.  So those sorts of misconducts may result in a range of measures23

against the witness and those measures may include imposing a fine.  So keep all24

that in mind while you testify.25

ICC-01/09-01/11-T-146-Red-ENG WT 29-09-2014 17/58 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                   ICC-01/09-01/11
Witness: KEN-OTP-P-0637

29.09.2014 Page 18

Do you understand?1

THE WITNESS:  (Interpretation)  Yes, I understand.2

PRESIDING JUDGE EBOE-OSUJI:  So with all that now in mind, I will now invite3

the Prosecutor to begin asking you questions.  Thank you again, Witness, for joining4

us.5

Ms Zago?6

MS ZAGO:  Thank you.7

PRESIDING JUDGE EBOE-OSUJI:  We are in open session.8

MS ZAGO:  Thank you, Mr President.9

QUESTIONED BY MS ZAGO:10

Q.   Good morning, Witness.11

A.   Good morning.12

Q.   We haven't had the opportunity to meet before, but my name is Alice Zago and13

I will be conducting your examination today and in the next days on behalf of the14

Office of the Prosecution.15

PRESIDING JUDGE EBOE-OSUJI:  You can proceed, Ms Zago.16

MS ZAGO:17

Q.   I'd like to start by asking you to examine briefly a short document.18

And for that I'd like the court officer in Nairobi to please show the witness the PIS, the19

protected information form, and more specifically direct the witness at page 6 and 720

of that document.21

THE COURT OFFICER (via video link):  The PIS is being presented to the witness,22

pages 6 and 7.23

MS ZAGO:  Thank you, Mr Court Officer.24

And for the assistance of those like me who do not speak Swahili, the corresponding25
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translation of that document is to be found at page 4 and 5.1

Now, Witness --2

PRESIDING JUDGE EBOE-OSUJI:  Do you want to do this in private session or in3

closed session -- in open session, rather?4

MS ZAGO:  I would like the witness to examine, confirm or not whether the5

information is true and accurate and if there are details to be elicited in private, with6

your leave, Mr President.7

PRESIDING JUDGE EBOE-OSUJI:  All right.8

Witness, the Prosecutor wants you to read through all that information and if it is -- if9

all the information is correct, you can simply say, "All the information on the10

document is correct," but if there is any correction to be made, you can indicate, but11

do not tell us exactly what and we will make the correction in private session.12

THE WITNESS: (Interpretation)  I have finished.  I've finished from reading it.13

MS ZAGO:14

Q.   Thank you, Witness.  Do you confirm that the information contained in this15

document is true and accurate to the best of your knowledge?16

A.   Having read it, I note that it is well written.17

Q.   Thank you, Witness.  I take from your answer that you confirm that the18

information contained there is accurate?19

A.   (No audible response)20

Q.   Is there an answer to my question?21

A.   Yes, everything's correct.22

MS ZAGO:  Thank you, Witness.23

Mr President, with your leave I'd like to ask the next set of questions in private24

session.25
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PRESIDING JUDGE EBOE-OSUJI:  Private session.1

For how long?2

MS ZAGO:  I'm afraid it will be 15 to 20 minutes.3

PRESIDING JUDGE EBOE-OSUJI:  Private session then.4

(Private session at 11.59 a.m.) * Reclassified as Open session5

THE COURT OFFICER:  We're in private session, your Honours.6

MS ZAGO:7

Q.   Witness, what is your exact date of birth?8

A. (Redacted)9

Q.   Were you ever issued an identity card from the Kenyan authorities?10

A.   Yes, I received it.  Yes, I do have one.11

Q.   And that card was issued to you in (Redacted); is that correct?12

A.   That is right.13

Q.   And is the year of birth in that card correct?14

A.   The date of birth was not correct.  A few years were added to the date.15

Q.   Is that correct, the year on that card is (Redacted)?16

A.   Yes, that is what is written on my card.17

Q.   And can you briefly explain to the Court why the date of birth on that card was18

not correct?19

A.   Now, this is the reason. (Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

Q.   Witness, do you have any religion affiliation -- religious, correction?  Do you24

have any religious affiliation?25
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A.   Yes, I was of (Redacted).1

Q.   Have you ever been (Redacted) since your birth?2

A. From birth my parents were (Redacted) and that is why I was attending that3

church.4

Q.   I understand also from your CV, or your background information that you just5

confirmed is accurate, that (Redacted)6

(Redacted); is that correct?7

A. (Redacted)8

(Redacted)9

Q.   Thank you, Witness.  My question was: (Redacted)10

(Redacted)11

A.   (No interpretation)12

THE INTERPRETER:  Sorry, we had a microphone problem.  He says (Redacted)13

(Redacted)14

So if counsel could repeat the question? We do apologise.  We had a technical15

problem.16

MS ZAGO:  Certainly.17

Q.   The question was, Witness:  Is it correct that (Redacted)18

(Redacted)?19

A.   This is what I said: (Redacted)20

(Redacted)21

(Redacted)22

Q.   Thank you.  And is that correct that (Redacted)?23

A.   Yes, (Redacted).24

Q. And you just said - and correct me if I heard you wrong - but that (Redacted)25

ICC-01/09-01/11-T-146-Red-ENG WT 29-09-2014 21/58 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session)                 ICC-01/09-01/11
Witness: KEN-OTP-P-0637

29.09.2014 Page 22

(Redacted)?1

A.   This is what I said: (Redacted)2

(Redacted).3

Q.   And is it correct, Witness, that the Kipsigis ethnic group are a subgroup of the4

larger, bigger Kalenjin group?5

A.   I would like to say that the Kipsigis are the largest subgroup in the Kalenjin6

ethnic group.7

Q.   And I also understand from your CV and personal information document that8

you speak the Kalenjin language; is that correct?9

A.   I understand Kalenjin (Redacted) I do10

understand it.11

Q.   I see from again your CV that you're married.  What ethnicity is your wife of?12

A.   My wife is of (Redacted) ethnicity.13

Q.   And do the Kipsigis and the Kalenjin speak the same language?14

A.   The term "Kalenjin" refers to all tribes.15

Q.   Yes, thank you.  That's clear.  My question was did they all speak Kalenjin?16

A.   They all speak Kalenjin, but each subgroup speaks in its own peculiar way.17

Some groups speak faster, some speak more slowly, but they do all speak the same18

language.19

Q.   Thank you.  I also understand from your personal background information20

that you have been living in the (Redacted) area; is that correct?21

MS ZAGO:  And I can spell after the witness has answered the word "(Redacted)"22

PRESIDING JUDGE EBOE-OSUJI:  It has been spelled correctly.23

MS ZAGO:  Thank you.24

THE WITNESS:  (Interpretation)  Yes, I was living in (Redacted) and that is where I25
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was born.1

MS ZAGO:2

Q.   Can you please clarify if (Redacted) is a town, or is an area, a district, or both?3

A. (Redacted) is a district, but it is also a town.4

Q.   And in the year 2007, where specifically in (Redacted) were you living?5

A.   I was living in (Redacted) in a part of the town called (Redacted).6

MS ZAGO:  For the record (Redacted) is spelled (Redacted).7

Q.   And how far is (Redacted) from (Redacted) town?8

A.   It is approximately one-and-a-half kilometres.9

Q.   And within (Redacted), did you live in a specific area?10

A.   I was living in (Redacted) town with other inhabitants.11

MS BUISMAN: Excuse me, Mr President.  I see that (Redacted) is spelt wrongly.12

Just for the record it is without an (Redacted) so it's (Redacted) as far as I'm concerned.13

Maybe you can clarify that with the witness.14

MS ZAGO:  Thank you, Mrs Buisman.  We have both spellings and I believe that15

both refer to the same location.16

Q.   Witness, you just mentioned that you were living in (Redacted) of town.17

Can you tell us whether that (Redacted) has a specific name.18

A.   This is what I said:  I said I was living in (Redacted).  The town is called19

(Redacted) -- or, rather, the neighbourhood is called (Redacted)20

Q.   Have you always been living in (Redacted)?21

A.   I was living in (Redacted) It is a large neighbourhood and it had smaller22

neighbourhoods within it, and the neighbourhood I lived in was called (Redacted)23

(Redacted).24

MS ZAGO:  We also have a slightly different spelling for (Redacted) but I think25
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it is -- it is correct as it was spelled in the transcripts.1

Q.   How far is (Redacted) from (Redacted) town?2

A. I said 1.5 kilometres.  That is (Redacted) locality you arrive at when you are3

coming from the town.4

Q.   What ethnicity is (Redacted) made up of?5

A.   In (Redacted) you have all the ethnic groups of Kenya, but the majority are Kipsigis,6

Kikuyu, Luyhas and other small ethnic groups.7

MR FAAL:  Mr President, if it helps the Prosecution, perhaps they can lead on these8

issues.  We have no objection to them doing that.  Thank you.9

MS ZAGO:  I'm grateful for the offer.  I'm sure the Defence for Mr Sang also is not10

objecting?11

MS BUISMAN:  We have no objection.12

MS ZAGO:  Thank you.13

Q.   Mr Witness, is that correct, that the predominant ethnic group in (Redacted)14

is the Kipsigis?15

A.   In (Redacted) the Kikuyus are most numerous.16

Q.   I understand that this is also -- correction.  Could you please confirm the17

predominant ethnic group in your neighbourhood in (Redacted)?18

A.   In (Redacted) in general the Kikuyus are the predominant group, followed by19

the Luo.  There are also some people of Kalenjin and Kipsigis ethnicity who live20

there as well.21

Q.   What about (Redacted) town?  Could you please clarify in (Redacted) town which is22

the predominant ethnic group?23

A.   In (Redacted) town, the Kipsigis are predominant.  They are in the majority,24

followed by the Kikuyu and the Luo and lastly other ethnic groups.25
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Q.   And electorally speaking, is that correct that (Redacted) falls within the (Redacted)1

constituency, (Redacted)?2

A.   Yes, they are in (Redacted).3

Q.   Is that correct, that (Redacted) is also, or (Redacted), is also part of this4

constituency?5

A.   Yet, that is correct.6

Q.   And that was the case in 2007, correct?7

A.   Yes, that was the case.8

Q.   And is it correct that in Kenya cities or boroughs are divided in wards?9

A.   I did not fully understand you.10

Q. Do the different neighbourhoods that you mentioned before in (Redacted)11

elected councillors?12

A.   Yes, they voted.13

Q.   And how do you call those neighbourhoods that elect councillors?14

A. (Redacted) ward.15

MR FAAL:  Mr President, we renew our offer to the Prosecution to lead on these16

issues.  We have no objection.17

MS ZAGO:  Thank you.18

Q.   And is it correct, Mr Witness, that you lived in (Redacted) ward in 2007?19

A.   Yes, I was living in (Redacted) ward in 2007.20

MS ZAGO:  Thank you.  And for the spelling (Redacted) is (Redacted).21

Q.   Witness, I also understand from your CV that you were a member of different22

political parties.  I'd like to start by asking you a brief question about (Redacted) party,23

spelled (Redacted).  You joined (Redacted) in (Redacted); is that correct?24

A.   Yes, I joined (Redacted) in that year.25
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Q.   And is it correct that you obtained a membership card from (Redacted)1

A.   Yes, I obtained a membership card.2

Q.   Is it correct that you were also an agent for (Redacted)3

A.   What year are you referring to?  You were not very, very specific.4

Q.   Have you -- have you ever been an agent for (Redacted) during the time you were5

affiliated with this party?6

A.   I have never been an agent of that party.  I was a (Redacted)7

(Redacted).8

Q. And can you please clarify, what do you mean that you were a (Redacted)?9

A.   I meant to say that I was in another party and I left that party to join (Redacted).  I10

was a (Redacted) in the past.  I was like a (Redacted) because I was (Redacted)11

(Redacted)12

Q.   Are you referring to a specific year when you had this role, or did you have this13

role throughout the time you were affiliated with the party?14

A.   Yes, when I joined (Redacted) -- initially I used to be a member of political parties.15

In (Redacted) I left my party, the (Redacted), with others and we joined (Redacted).16

Q.   Have you ever been an agent for (Redacted) during your affiliation with the party?17

A.   During the elections of (Redacted), I wasn't an agent.  I was just a (Redacted).  I wasn't an18

agent, no.19

Q.   I understand you were not an agent in (Redacted), but were you ever?  In connection20

to any other election or political campaign, were you ever an agent for (Redacted)?21

A.   My work was to (Redacted).  It wasn't to be an agent of22

a party.23

PRESIDING JUDGE EBOE-OSUJI:  Witness, in your mind what do you understand a24

party agent to be or do?25
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THE WITNESS:  (Interpretation)  I think an agent is a person who goes into a voting1

office at the time of the elections.2

MS ZAGO:3

Q.   Thank you, Witness.  Turning to your affiliation with the (Redacted) party - I think I4

don't need to spell it by now - when -- when did you join the (Redacted)5

A.   I was in the party the (Redacted).  I had a card for - a membership card - but I6

wasn't a member of that party.7

Q.   My question specifically and only referred to the (Redacted) party.  When did you8

join the (Redacted) party?9

A.   After the referendum of 2005, at that time I (Redacted), but I was not a10

member of (Redacted).  I just (Redacted).11

MS BUISMAN:  Sorry to interrupt.  Just one correction for the transcript also.  At12

line 23 at page 32 that should be -- according to my information, should be voting13

station and not office.14

PRESIDING JUDGE EBOE-OSUJI:  Well, the actual words that came through the15

interpretation is what's reported there, voting office, but of course we know what you16

mean.  Yes.17

We can continue, unless you want to clear it up, Ms Zago?18

MS ZAGO:  It's fine.  Thank you.19

Q.   Witness, you just said that you just (Redacted).  Could20

you tell me why you used this expression?  What did you mean by that?21

A.   No, what I want to say is that I was (Redacted).  For example, when there22

was a meeting of the (Redacted)23

(Redacted)24

Q.   We will get to that in more details later, but did you ever (Redacted)25
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(Redacted) that you just referred to?1

A.   Yes, I (Redacted)2

(Redacted).3

Q.   And just to clarify that, when did you (Redacted), which year and which4

legislative election are you referring to?5

A. (Redacted) in 2007 during the general elections.6

Q.   And in 2007, who was the ODM party leader nationally?7

A.   It was Raila Odinga.8

Q.   And is that correct that for the Rift Valley generally the leader was Mr William9

Ruto?10

MR FAAL:  We object, Mr President, to that leading question.11

PRESIDING JUDGE EBOE-OSUJI:  I guess you've exhausted your offer to use12

leading questions.13

MR FAAL:  No, Mr President, but --14

PRESIDING JUDGE EBOE-OSUJI:  I was --15

MR FAAL: -- we had agreed with the Prosecution areas where they can lead and we16

did -- we agreed that in advance.  This wasn't part of that.17

PRESIDING JUDGE EBOE-OSUJI:  Oh, this was not part of that?18

MR FAAL:  No.19

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.20

MS ZAGO:  I thought that was not in dispute, but I'll ask the question in more21

neutral terms.22

Q. Witness, who was the party leader - the ODM party leader - for the Rift Valley23

in 2007?24

A.   I knew that at national level, at the level of the whole country for ODM, it was25
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Raila Odinga.  I didn't know there was another leader for the province.1

PRESIDING JUDGE EBOE-OSUJI:  By the way, Ms Zago, that was not the testimony2

that we've heard before.  If you say that was generally agreed, I'm not sure that3

that's -- the evidence indicates that there was any agreement in the manner of the4

proposition of your question.  I thought I should note that.  I think there has been5

disputes on the matter, but we can continue.6

MS ZAGO:  Thank you, Mr President.7

Q.   Witness, who led the ODM campaign in the Rift Valley in 2007?8

A.   In 2007, the person who led the campaign in the Rift Valley Province, well, it9

was a lot of different people.  There wasn't just one person who was leading it.10

There were lots of people, different people, who were doing that.11

PRESIDING JUDGE EBOE-OSUJI:  Do we remain in private session for this run of12

your questions, Ms Zago?13

MS ZAGO:  We can return to this question later and continue with the other14

questions that I have that are concerning the witness's biographic data, so that we can15

conclude the private session in one go and then turn into public session.16

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.17

MS ZAGO:18

Q.   Is that correct, Witness, that (Redacted)?19

A.   Yes, (Redacted).20

Q.   When did (Redacted)?21

A.   Before the general elections of 2007.22

Q.   Were the ODM and the PNU on the same side of the political spectrum in23

Kenya during the election in 2007?24

A.   In 2007, the parties - the ODM and the PNU - were different parties; different25
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political parties.1

Q.   And how did it come, Witness, that (Redacted)2

(Redacted)?3

A. (Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

Q.   What do you mean it was a (Redacted)?8

A.   Well, it's because when you (Redacted)9

(Redacted).10

Q.   And did you do that with respect to the (Redacted) Did you (Redacted)11

(Redacted)?12

A.   Yes, there was a meeting where you had to (Redacted) in order13

to enter the meeting.  I was (Redacted) at that meeting.14

Q.   And when was that meeting?15

A.   It was in 2007 during the electoral campaign.16

PRESIDING JUDGE EBOE-OSUJI:  Witness, at that time would -- (Redacted)17

(Redacted)18

(Redacted)19

THE WITNESS:  (Interpretation)  Yes.  In politics somebody can change in one day.20

One day you're in one party; the next day you're in another one.  That wasn't a21

problem if people saw you in the other camp.22

PRESIDING JUDGE EBOE-OSUJI:  What I'm trying to understand is if (Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

THE WITNESS:  (Interpretation)  In this part of the country, the party which was6

the most known was the ODM.  The PNU was not so known.  So nobody was7

(Redacted)8

(Redacted) That wasn't a problem.9

PRESIDING JUDGE EBOE-OSUJI:  What I'm trying to understand is whether it was10

a regular way of doing the political business you mentioned earlier.  Was it a regular11

way for (Redacted)?12

Mind you, I'm not saying you have done anything wrong.  I am just trying to13

understand how things worked, what was allowed as a correct way of doing things14

and what people may do even though it may not be correct.  That's what I'm trying15

to understand.16

THE WITNESS:  (No interpretation)17

THE INTERPRETER:  Could the answer be repeated?18

PRESIDING JUDGE EBOE-OSUJI:  The question is whether it was a regular way - a19

normal way - of doing political business at the time?  You know what I mean?  Was20

it normal for people to -- (Redacted)21

(Redacted)?22

THE WITNESS:  (Interpretation)  It wasn't normal.  It wasn't normal for somebody23

to (Redacted)24

(Redacted).25
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PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.1

Ms Zago, I hope that was -- I did not wreck your line of questioning.2

MS ZAGO:  It helped.  Thank you, Mr President.3

Q.   Witness, I just have a follow-up question from what you just explained to the4

President.  I need to understand why did (Redacted)5

(Redacted)?6

A.   It was because (Redacted)7

(Redacted)8

(Redacted).9

Q.   And what (Redacted) are you referring to here?10

A.   It was (Redacted).11

Q.   And is it correct that (Redacted)?12

A.   Yes, I was a member.  I was the (Redacted)13

Q.   And when did you become (Redacted)?14

A.   Well, this group started around (Redacted) and continued until 2007 at the time of the15

elections.  This group existed then.16

Q.   Thank you, Witness.  I will return to that.  I just wanted to ask you a few more17

questions about the (Redacted), and in particular, besides (Redacted), did18

you (Redacted) in 2007?19

A.   In 2007, (Redacted)20

(Redacted)21

Q.   Did you (Redacted)?22

PRESIDING JUDGE EBOE-OSUJI:  He said he was (Redacted).23

MS ZAGO:  Thank you for the clarification.24

Q.   Apart from (Redacted), Mr Witness, did you (Redacted)25
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(Redacted) in 2007?1

A.   I (Redacted), just that.2

Q.   Are you aware whether the PNU in 2007 had a youth wing?3

A.   In 2007, there were several groups which were carrying out the campaign for4

the PNU.  The group that (Redacted) the group that I saw was the women's5

group.  There was a wa mama ni (phon) Kibaki, that is to say, the women with6

Kibaki, but I didn't see other groups.  So the group that I saw (Redacted) was the7

group of women.8

(Redacted)9

(Redacted)10

(Redacted)11

A.   (No interpretation)12

MS ZAGO:  Is there any interpretation?13

THE INTERPRETER:  There was no interpretation into French.14

MS ZAGO:15

Q.   Let me repeat the question.  Witness, I see that in your previous answer at page16

40, line 4, you said that, "The group that (Redacted) ..." referring to the group of women17

for Kibaki.  My question is (Redacted)18

MR FAAL:  Mr President, perhaps it could be clarified, because from what I have19

seen in the transcript after "(Redacted)" he says "the group that I20

saw."  It appeared that the witness may have clarified it, so in fairness to the witness,21

both propositions should be put to him.  What did he mean?  Was it the group that22

(Redacted) or the group that he saw?23

THE INTERPRETER:  Clarification for the Court.  The interpreter has corrected24

himself to say "The group that I saw ..."  "(Redacted)" was a mistake25
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which was subsequently corrected immediately by the interpreter.1

MS ZAGO:  Thank you for the correction and clarification.2

Q.   Witness, do you know a man named (Redacted)?3

A.   Yes, I know.4

Q.   And who is that person?5

A.   He (Redacted)6

Q.   Did you know him personally?7

A.   I only got to know him at that time; at the time of the electoral campaign in8

2007.9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

Q.   A final question on this topic before we break:  Which political party, if any,17

did you actually support in the 2007 elections?18

A.   During the elections in 2007, I voted for the (Redacted)19

MS ZAGO:  Thank you, Witness.20

Mr President, I think it's a good point to break.21

PRESIDING JUDGE EBOE-OSUJI:  Yes, we will rise for lunch.  In the meantime,22

what is your anticipated time overall to spend with this witness, estimate?  If you23

can be precise, that's even better.24

MS ZAGO:  We anticipated to be able to conclude the evidence of this witness in six25
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sessions, but it might spill over to a seventh session.1

PRESIDING JUDGE EBOE-OSUJI:  When you say "six sessions," in terms of days2

let's have that in terms of court days.3

MS ZAGO:  I would say given the fact that we started during the second session4

today, to be able to conclude Wednesday first session or beginning of second session5

of Wednesday morning.6

PRESIDING JUDGE EBOE-OSUJI:  All right.7

We will rise.8

Witness, we will be rising for lunch and during your break it's important that you9

refrain -- you refrain from discussing your testimony with anybody.  Do not discuss10

your testimony with anybody.11

Do you understand?12

THE WITNESS:  (No interpretation)13

PRESIDING JUDGE EBOE-OSUJI:  Interpretation, please?14

THE WITNESS:  (Interpretation)  Yes, I understand.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.16

The Court will rise.17

THE COURT USHER:  All rise.18

(Recess taken at 1.03 p.m.)19

(Upon resuming in open session at 2.34 p.m.)20

THE COURT USHER:  All rise.21

Please be seated.22

THE COURT OFFICER:  We're in open session, your Honours.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.24

Witness, welcome back.25
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Ms Zago, please.1

MS ZAGO:  Thank you, Mr President.2

Q.   Good afternoon, Mr Witness.  Before the break this morning -- sorry, may I3

seek a clarification on whether we are in private or public session?4

THE COURT OFFICER:  We're in open session.5

MS ZAGO:  Mr President, may I seek your indulgence and go into private session to6

complete the set of questions?7

PRESIDING JUDGE EBOE-OSUJI:  Private session.8

(Private session at 2.36 p.m.) * Reclassified as Open session9

THE COURT OFFICER:  We're in private session, your Honours.10

MS ZAGO:  Thank you.11

Q.   Witness, before the break you mentioned that you were (Redacted)12

(Redacted)13

And for the record I'm referring to page 40, lines 7 to 9.14

You said that the group started around the year (Redacted), but you did not specify when15

you (Redacted) that group.  Could you please clarify that for16

us?17

A.   I was (Redacted); that is in (Redacted).18

Q.   And what kind of organisation is that?19

A. (Redacted)20

(Redacted)21

(Redacted)22

Q.   And why was it called (Redacted)?23

A.   It was called (Redacted) because most of the members were (Redacted) That24

is why we opted for that name and called the group by that name.25
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Q.   And why in particular (Redacted)?  Did you cover a specific sector of the1

population?2

A.   No, it was a collection of various tribes.  In that group we had people from3

various tribes and (Redacted)4

(Redacted)5

Q.   And who were the members of this (Redacted) group?6

A. (Redacted).  The members came from various tribes.  We had Kikuyus,7

Kisiis and people from other tribes.8

Q.   And what age group were these various members of?9

A. Most of them had not even reached the age of (Redacted). Some were aged10

(Redacted) and others were not up to the age of (Redacted) years.11

Q.   And where was this group based?12

A. (Redacted) town.13

Q.   And did (Redacted) elsewhere?14

(Redacted)15

(Redacted)16

(Redacted)17

Q.   I'm not sure I understand your answer.  You just said that the group had18

(Redacted) in various places.  What do you mean by that?  Could you19

please clarify for me?20

A. (Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

Q.   Thank you for this clarification, Witness.  Do you recall how many25
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(Redacted)?1

A. (Redacted)2

(Redacted).3

Q.   And when did you reach a total of about (Redacted)?4

A.   From the year (Redacted)5

Q.   Was the (Redacted) in 2007?6

A.   Yes, (Redacted) in 2007.7

Q.   And (Redacted) in 2007?8

A.   Yes, in 2007 (Redacted).9

Q.   Could you please describe (Redacted)10

(Redacted), in particular in the year 2007?11

A. (Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

Q.   And did (Redacted) in 2007?  Did (Redacted)16

(Redacted)?17

A.   Yes, (Redacted).  There were some politicians who were campaigning to be18

members of parliament and (Redacted).19

Q.   When you say "(Redacted)" did you include (Redacted)?20

A.   Yes, (Redacted).21

Q.   And which politicians did (Redacted), in 2007?22

A.   These were candidates who were vying for positions within the (Redacted).23

Q.   Could you please name them?24

A.   I do remember that one of them was called (Redacted) and I do not25
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remember the name of the other one.1

Q.   Do you know if (Redacted) had any other names?2

A.   He had another name which I no longer remember.  The only names I3

remember now are (Redacted).4

Q.   And what position was (Redacted) vying for?5

A.   He was a candidate for the position or post of a member of parliament within6

(Redacted)7

Q.   Do you know if he was successful in his candidacy?8

A. (Redacted)9

Q.   And what did (Redacted) in the occasion -- in that10

occasion?11

A. (Redacted)12

(Redacted)13

Q.   Could you please clarify, what do you mean by (Redacted)14

(Redacted)?  What party are you talking about?15

(Redacted)16

(Redacted)17

(Redacted)18

Q.   Did (Redacted)?19

A.   After the elections, (Redacted)20

(Redacted)21

Unfortunately, (Redacted).22

Q.   Witness, I'd like you to clarify what you said before at page 46, lines 11 to 15.  I23

understand that you referred to (Redacted) in 2007 and in particular (Redacted)24

(Redacted) because he was one of the politicians who (Redacted)25
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(Redacted).  So my question to you is:  Did (Redacted)?1

A.   At the time that (Redacted), there was a division within the2

group. (Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

A. (Redacted)7

(Redacted)8

(Redacted).9

Q.   Do you know if (Redacted)10

(Redacted) in 2007?11

A.   Yes, there were some who (Redacted) and there were others who went12

(Redacted).  I would say (Redacted).13

Q.   These other persons -- excuse me.  This other person that you mention also14

(Redacted) in 2007, but you said you don't remember the name, do you remember where15

that person was from?16

A.   They were all (Redacted) from (Redacted)17

Q.   And which party was he from?18

A.   There were several parties.  Some were in ODM and others were in PNU.19

They were in different political parties.  Some were members of the (Redacted) party.20

There were many political parties.21

Q.   Until when were (Redacted)22

A. (Redacted).  Then subsequently the group23

was dissolved.24

Q.   And, Witness, apart from your (Redacted), in 2007 did you have25
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any other employment?1

A. I would like you to explain that to me.  Do you mean a personal activity, or do2

you mean an activity that had something to do with politics?3

Q.   Well, let's start with did you have any other source of income apart from the4

(Redacted) that you had in 2007 which you confirmed in the personal5

background document this morning?6

PRESIDING JUDGE EBOE-OSUJI:  Is this something --7

MR FAAL:  Mr President, we don't oppose the Prosecution leading on this.8

PRESIDING JUDGE EBOE-OSUJI:  Yes.  Why don't you lead and -- Ms Buisman, I9

take it that's the same?10

MS BUISMAN:  Indeed, Mr President.11

PRESIDING JUDGE EBOE-OSUJI:  Yes.  Just tell him the (Redacted) and then12

we will take it from there.13

MS ZAGO:14

Q.   So in 2007 you (Redacted), correct?15

A.   Yes, I did (Redacted).16

Q.   Apart from this (Redacted), did you work with (Redacted)17

in the region, or in the area, where you were living?18

A.   I have not quite understood your question.  I was never (Redacted)19

(Redacted), so I do not quite know what you mean20

by that.21

PRESIDING JUDGE EBOE-OSUJI:  Counsel, again, can the Prosecutor lead on this?22

Any objection?23

MR FAAL:  No objection, Mr President.24

MS BUISMAN:  No objection.25
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MS ZAGO:1

Q.   Witness, did you work (Redacted) in 2007?2

A.   Would you like to know whether I was (Redacted)?  Well, I would3

(Redacted), et cetera.  I would4

(Redacted) on this matter.5

Q. (Redacted) on this matter?6

A. (Redacted).7

Q.   And is it correct that you were paid for these services?8

A.   Whenever I (Redacted)9

but it wasn't a salary so to speak.10

Q.   And how did you (Redacted)11

(Redacted)12

A.   Well, it had to do with the manner in which I came about the information.13

Where I lived there were many people who (Redacted).14

Q.   How did you know about the fact that many people (Redacted)15

(Redacted) in 2007?16

A.   It wasn't in 2007 that people started to (Redacted), but in answer17

to your question, I would see (Redacted)18

and that is how I came (Redacted) this information.19

Q.   And in 2007 what kind of (Redacted), if any, did you (Redacted)20

A.   In 2007 I (Redacted)21

(Redacted)22

Q.   Did you (Redacted) in the area you23

were living at in 2007?24

A.   Well, the kind of (Redacted)25
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(Redacted).  So I would (Redacted)1

(Redacted)2

MS ZAGO:  Mr President -- Mr President --3

MR KHAN:  It's working, if it helps.  It's working.4

MS ZAGO:  Thank you.5

Mr President, we can go to open session.  I have concluded this set of questions with6

the witness.  Thank you.7

PRESIDING JUDGE EBOE-OSUJI:  Public session.8

(Open session at 3.09 p.m.)9

THE COURT OFFICER:  We're in open session, your Honours.10

MS ZAGO:11

Q.   Witness, this morning you said, and I quote from the transcript, page 38, line 22,12

"In this part of the country, the party that was most known was the ODM.  The PNU13

was not so known."  Could you explain to us, what did you mean by that?14

A.   Well, what I meant in saying that was that within that party most people were15

supporters of the ODM which meant that the ODM were stronger than the PNU.16

Q.   And this morning you also referred to a referendum in 2005 and I'm referring at17

page 34, line 8.  Is that the referendum to reform the constitution in Kenya?18

A.   I do not quite understand your question.  You're talking of the year 2005 and19

you're saying that there were elections then.  That means that I haven't quite grasped20

your question.21

Q.   Witness, I was referring to a referendum in 2005.  Do you agree that in 200522

there was a referendum to reform the constitution in Kenya?23

A.   Yes, there was a referendum to reform the constitution in the year 2005.  Yes.24

Q.   Is it correct that that referendum was supported by the Banana movement?25
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A.   Yes, it is true that the Banana movement did provide its support and then there1

was the Orange movement also providing support.2

Q.   So are you saying that both the Banana movement and the Orange movement3

were supporting the constitutional reform presented in 2005?4

A.   I would say rather that the ODM was in favour of reforming the constitution5

and that was the Orange movement as such, but on the other side of the opposition,6

those who were not in favour of the reform, was the Banana movement; that is the7

PNU.8

MS BUISMAN:  Sorry, I think this is an area where we would like the questions not9

to be leading.10

MS ZAGO:  Fair enough.11

Q.   Concerning the Orange movement briefly, do you recall who were the most12

prominent politicians involved in the Orange movement?13

A.   Well, with regard to the prominent politicians for the Orange movement, I14

would say that I can remember some of the names but not all of them.15

Q.   Please tell the names of the ones that you remember now.16

A.   There was Balala, William Ruto, Raila.  There were many of them.  I can't17

remember all of the names.18

Q.   And what type of constitution was the Orange movement in favour of,19

according to your knowledge?20

A.   There were a number of points on which reform was requested within the21

Kenyan constitution.22

Q.   I'm now speaking about the Orange movement.  Were they in favour of a more23

centralised form of government and administration, or a decentralised one?24

MR FAAL:  Mr President, we object to that question.  Perhaps the witness could be25
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asked to talk about the type of reforms this constitution was trying to bring in, or1

what were the issues, or what type of government the constitution was trying to bring,2

instead of giving the witness suggestions as to what kind of answers the counsel is3

looking for.  This is an area in which we object to.  We think that counsel should not4

provide answers or suggestions to answers in the questions.  The witness should be5

allowed to offer his own answers to the questions asked.6

Thank you.7

PRESIDING JUDGE EBOE-OSUJI:  Ms Zago, do you have any response to the8

objection?9

MS ZAGO:  We're just trying to be as efficient as possible, but if this area presents10

great difficulties for the Defence, we can certainly move on to another topic.11

MR FAAL:  Mr President, that's not it.  We -- it doesn't present a difficulty for us.12

What we want is for the Judges to have an opportunity to assess for themselves the13

knowledge of the witness on the issues that he is to testify about. This is a14

contentious area.  We think that the Prosecution has been giving information just out15

of the blue without any significant knowledge by the -- by the witness of the16

particular issues in question.  So the Prosecution should elicit the information from17

the witness instead of suggesting answers to them, pure and simple.18

MS BUISMAN:  And just for the record, we share these observations.19

PRESIDING JUDGE EBOE-OSUJI:  All right.  Ms Zago, let's see how you fair with a20

more open-ended question.21

MS ZAGO:  As the Court pleases.22

Q.   Mr Witness, can you explain in your own words what type of constitutional23

reform was the Orange movement in favour of?24

A.   To my knowledge, well, I can give you a few points of detail.  Constitutional25
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reform wanted for there to be freedom of expression, for example, a free press, but1

there were many points.  I can't provide you with all of them here.2

Q.   On the system of government, if you recall and you can, can you please explain3

what kind of system of government the Orange movement was in favour of?4

A.   Well, I can't answer that question because I didn't really find that of great5

importance.6

THE INTERPRETER:  The witness repeats, "I didn't find that of great importance."7

PRESIDING JUDGE EBOE-OSUJI:  Witness, we will try to understand what you are8

telling us, you're telling the Court.  Ms Zago had asked you questions a little while9

ago and she asked you, "What type of constitution was it that the Orange movement10

was favouring, according to your knowledge?"  And your answer was, "There were11

a number of points on which reform was requested within the Kenyan constitution."12

Now, can you tell the Court, elaborate some more, from all those number of points,13

which was it, or which ones were they, that the Orange movement was requesting the14

reform of the constitution of Kenya in relation to?15

THE WITNESS:  (Interpretation)  Well, what I heard the most often was a16

decentralised government.17

PRESIDING JUDGE EBOE-OSUJI:  And who was it, according to your knowledge,18

who was most associated with that idea of a decentralised government?19

THE WITNESS:  (Interpretation)  This idea was supported by the Orange party, or20

the Orange movement.21

PRESIDING JUDGE EBOE-OSUJI:  Ms Zago, continue.22

MS ZAGO:  Thank you, Mr President.23

Q.   Witness, did you attend any public event or rally in connection to the 200524

referendum campaign in your area?25
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A.   I believe that I did attend a meeting in -- or rally in (Redacted)1

(Redacted).2

MS ZAGO:  Mr President, can I ask to go in private session, please?3

PRESIDING JUDGE EBOE-OSUJI:  Private session.4

(Private session at 3.25 p.m.) * Reclassified as Open session5

THE COURT OFFICER:  We're in private session, your Honours.6

MS ZAGO:  Mr President, I'd seek guidance on the following matter concerning the7

mentioning by the witness of (Redacted) town and the (Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

MR FAAL:  Well, we have no objection to that information being redacted and also19

to -- if need be, to deal with this issue in private session, but may I inquire from the20

Prosecution whether they have any doubt that (Redacted)21

(Redacted)22

(Redacted)23

(Redacted)?24

PRESIDING JUDGE EBOE-OSUJI:  Well, let's not litigate that point now unless you25
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think it's critical, but I think it's better for us to move on.  It's enough that you not1

object to the testimony in that regard to be in private session.2

MR FAAL:  Much obliged, Mr President.3

PRESIDING JUDGE EBOE-OSUJI:  Yes.4

Ms Buisman?5

MS BUISMAN:  We have no objection.  However, and maybe at the end of the6

testimony when we look at the transcripts, after all it might still be information we'd7

seek unredaction of, but at this stage we have no objection.8

PRESIDING JUDGE EBOE-OSUJI:  The direction would be that the mention of9

(Redacted) will not be broadcast in the delayed transmission and did you10

also – (Redacted) was -- and (Redacted) as well.  Let us take the questions in this area in11

private session.12

MS ZAGO:  Thank you, Mr President.13

Q.   Witness, you just said that you attended a rally in connection to the 200514

referendum in (Redacted) town (Redacted).  What rally was that?15

A.   It was an ODM rally.  The ODM wanted to win the referendum.16

Q.   And do you remember the date of this rally that you attended?17

A.   I cannot remember the date, but I do know that it was in the month of (Redacted).18

(Redacted) 2005.19

Q.   And who was present at this rally from the ODM?20

A.   There were several members of the ODM and I could mention some of them.21

There was Orengo, Kenneth Ruto Anyang' Nyong'o.  There was also the prime22

minister, Raila Odinga.  There was many people in attendance at that rally.23

Q.   I'm afraid the transcript did not capture or is ambiguous about the attendance,24

but what I'm interested in is the name Ruto.  You mention a Ruto.  Could you25
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please clarify who that person is and give the full name if you know it?1

A.   He has three names, but the only names I know are William Ruto.  He has2

three names in fact.3

Q.   Thank you.  And were you there at the rally when Mr Ruto was there?4

A.   I went to the rally, I spent a short time there and after that I left.5

Q.   And while you were there, did Mr Ruto speak to the audience?6

A.   All the leaders who were present will take the floor for five minutes and then7

they speak and then they move on and another will take over and speak for five8

minutes.  That is how they proceeded.9

Q.   And just to be sure, were you there when Mr Ruto spoke?10

A.   I was there when Ruto spoke.11

MS BUISMAN:  Excuse me, just because there are some names he mentioned at line12

22 of page 58 that are not properly written down in the transcript, so maybe you can13

ask him to spell the names?14

MS ZAGO:  Mr Witness, could you please spell the names of the politicians from the15

ODM that you mentioned at page 58, line 22?16

PRESIDING JUDGE EBOE-OSUJI:  Can he see the transcript?17

MS ZAGO:  Oh.18

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will have to do our best to give19

him back those names.20

Witness, you had already mentioned that there were -- you said several members of21

the ODM who were in attendance and you gave some names.  Did you say there was22

a Rango?  Somebody called Rango?  Was that what you said?23

THE WITNESS:  Orengo.24

PRESIDING JUDGE EBOE-OSUJI:  Orengo.  How do you spell that?25
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THE WITNESS:  (Interpretation)  Orengo.  Spelled O-R-E-N-G-O.  Orengo.1

PRESIDING JUDGE EBOE-OSUJI:  And then the other name, this comes together,2

but can you tell us whether it needs to be separated.  On the transcript we see the3

name Kenneth Ruto Anyang' Nyong'o.  Are they one name, the name of one person,4

or are these several people who you've mentioned in there?5

Interpretation?6

THE WITNESS:  (Interpretation)  It's the name of one person.  Anyang' Nyong'o is7

the name of one person.8

PRESIDING JUDGE EBOE-OSUJI:  Anyang' Nyong'o is the name of one person.9

All right.  There's also -- there are also two names, Kenneth Ruto.  Is that one10

person or the name of -- names of two persons?11

THE WITNESS:  (Interpretation)  I did not say Kenneth Ruto.  I said William Ruto.12

PRESIDING JUDGE EBOE-OSUJI:  All right.  So we have that.  That's William13

Ruto.  Did you also mention a name Kenneth as one of those attending, who was in14

attendance?15

THE WITNESS:  (Interpretation)  No, I did not mention such a name.16

PRESIDING JUDGE EBOE-OSUJI:  All right.  We have -- the name Kenneth appears17

on the transcript.18

MR FAAL:  Mr President, just to raise the point that the translation does not -- was19

not at that point in full accord with what the witness said because the witness, if I20

recall, I heard him say Kenneth, but that did not come out in the translation.  So just21

to show that -- remind the translators to state it exactly as the witness stated.22

PRESIDING JUDGE EBOE-OSUJI:  Actually, I did hear Kenneth come through23

in the --24

MR FAAL:  Yes.25
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PRESIDING JUDGE EBOE-OSUJI: -- interpretation.1

MR FAAL:  Yes.2

PRESIDING JUDGE EBOE-OSUJI:  But we're trying to -- I did not -- I thought I heard3

Kenneth Ruto.  That's what I thought I heard, but the witness has clarified that --4

MR FAAL:  Yes, that's right.  My point actually is in the clarification that the5

witness provided, it was not fully translated because the witness did say, "I did not6

say Kenneth" and the translation came out as "I did not say that name."  There's7

a -- there's a difference.8

PRESIDING JUDGE EBOE-OSUJI:  Oh, I see what you mean.  All right.9

Well, Witness, let's settle this thing now if we can.  Are you saying, or are you not10

saying, that during that ODM rally in (Redacted) there was no person there who11

spoke -- no important person there whose name is Kenneth?  This what you're12

saying?13

THE WITNESS:  (Interpretation)  There was no one called Kenneth who spoke or14

whom I know.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you.16

Ms Zago, take it from there please.17

MS BUISMAN:  Sorry, one more observation, because I believe he's mentioned a18

third name and I can give it to you, maybe you can clarify it with him.  That's my19

information of my Swahili-speaking people in the background.  So the name that we20

are missing on the transcript is Kipkalya Kones, if you could clarify?21

MS ZAGO:  I can certainly do that.  Thank you.22

PRESIDING JUDGE EBOE-OSUJI:  Could that be what came across as Kenneth?23

Maybe, but we'll see.  Clarify.24

MS ZAGO:  Thank you.25
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Q.   Witness, among the members of the ODM who were present, did you mention a1

Kipkalya Kones as being present as well?2

A.   Yes, I mentioned him.  Kipkalya Kones.3

MS ZAGO:  And just for the record I see that I was correctly spelled at line 10 and is4

now correctly spelled again.  Thank you.5

Q.   Witness, you said at this rally you heard Mr Ruto speaking.  What did he say?6

A.   When Mr Ruto stood up he greeted the population.  He said, "Good day.7

How are you doing, people of (Redacted) And he said, "You have to vote and you8

should vote without any problems.  I am bringing to you greetings from Nandi."9

He finished speaking and someone else took over.10

Q.   Is this all that Mr Ruto said, or is that all that you recall Mr Ruto saying?11

A.   I remember clearly what Ruto did when he took the floor.  He greeted the12

people and he asked them to vote in an atmosphere of serenity.  He did not say13

much because the rally was coming to an end and he had to leave the rally and go to14

another place and that is why he said he was bringing to us the greetings of the15

people of Nandi and the people were happy to receive those greetings.  Afterwards,16

he wished us goodbye by waving his hand, by raising his hand and waving at us, and17

another person took the floor.18

Q.   Did anybody else from the ODM delegation speak as well at this rally?19

A.   Orengo took the floor and Anyang' Nyong'o also took the floor.20

Q.   Did Kones - Kipkalya Kones - took the floor -- take the floor as well?21

A.   Kipkalya Kones also stood up.22

Q.   And what did he say?23

A.   Mr Kipkalya Kones was someone who was very influential (Redacted) and the24

people, (Redacted), looked at him as a leader.  The population were25
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so happy that he was unable to speak because the people kept applauding.  He was1

someone who was very influential.2

Q.   What ethnicity was Mr Kones of?3

A.   Mr Kones is of Kipsigis ethnicity.4

Q. And what did he actually say?  You mentioned that the population were so5

happy that he was able to speak, but what did he say.  Sorry, correction --6

A.   Let me repeat.  When he came to that stadium, he was carried by the people.7

He asked them to vote.8

THE INTERPRETER:  The interpreter would like the witness to repeat his answer.9

That is a message from the Swahili booth.10

MS ZAGO:11

Q.   Please, Witness, repeat your answer to my question and the question was:12

What did Kipkalya Kones said at this rally?13

PRESIDING JUDGE EBOE-OSUJI:  Witness, what happened was the interpreters14

were not -- were unable to get everything you said when you spoke the last time.15

Can you repeat your answer?  Thank you.  What did you just say?16

THE WITNESS:  (Interpretation)  This is what I said.  When Kipkalya Kones17

entered the stadium (Redacted), he was carried by the people who were18

applauding.  When he arrived at the stadium, the population was applauding and19

when he started speaking, people were so happy that he could not carry on.  And he20

said, "You, all of you, should go to the polls and vote.  We don't want to lose a single21

vote."22

MS ZAGO:23

Q.   Did you attend any other meeting in which Mr Ruto spoke during the24

referendum campaign in 2005?25
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A.   I attended another rally in the month of (Redacted) in (Redacted).1

Q.   And what did Mr Ruto say at this meeting?2

A.   At that meeting in (Redacted), people spoke, but Ruto did not take the floor.  It3

was Raila Odinga, Kones and Orengo who spoke.  On that -- on that occasion or at4

that time Ruto was not very influential, but Mr Kones was more influential in that5

area and he's the one who received the greatest applause.6

Q.   Do you recall if Mr Kones spoke?7

A.   Mr Kones took the floor and when he spoke he greeted people.  He was the8

one who had invited the people who were in attendance.  He introduced Ruto and9

Ruto stood up simply to greet the people, to say good day to the people.  He said, "I10

have come with greetings," and he introduced other persons and so on and so forth.11

Q.   And how did Mr Kones introduce Mr Ruto to the audience?12

A.   Mr Kones was the one who introduced Ruto.  He did not introduce Ruto alone.13

He introduced all the influential people of the ODM and he asked them to extend14

greetings to the population.15

Q.   Just a point of clarification, Mr Witness.  This meeting at the (Redacted) location,16

did it happen before or after the meeting at the (Redacted)?17

A.   The meeting of (Redacted)18

Q.   Witness, in 2007 did you attend any political rallies in your area in connection to19

the elections?20

A.   I would say that the rallies that took place in (Redacted) and in (Redacted), the21

rallies took place in these same places.22

Q.   Did you attend the rallies in these same places?23

A.   Yes, I did attend.24

Q.   And which political parties were these rallies for?25
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MR FAAL:  Mr President, just to remind that we are still in private session.1

THE WITNESS:  (Interpretation)  At that time we had a rally of -- we had meetings2

of the PNU and the ODM which were opposed to each other.3

MS ZAGO:  Mr President, we can pass into public session; open session.  I'd like to4

remind the witness to make use of the PIS if necessary if he needs to refer to any5

specific locations so that the content of his testimony can be heard in public, except6

for the specific locations where any of the events that will unfold are mentioned.7

Q.   Mr Witness, I'd like to explain to you that we are about to move into public8

session, and in order to do so and in order to protect your identity, we would like you9

to look at the document that the court officer should show to you which is entitled10

"Protected Information" and you will see that at page 2 there are a list of locations.11

So whenever we are in public session and you feel the need to refer to any of the12

locations that are referred to in this document, please refer to them as "Location13

number 1" or "Location number 2" or "3" depending of which location is applicable.14

Is that understood?15

A.   I think I will be able to do so.  I think I will be able to use the figures.16

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will be going into private (sic)17

session soon.  As you can see, Witness, just to -- (Redacted)18

(Redacted).  Do you see that?19

THE WITNESS:  (No interpretation)20

PRESIDING JUDGE EBOE-OSUJI: (Redacted)21

(Redacted)22

(Redacted)23

(Redacted) and things like that.  Do you understand?24

THE WITNESS:  (Interpretation)  Yes, I do understand you, your Honour.25
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PRESIDING JUDGE EBOE-OSUJI:  Ms Zago, are you also going to point1

out -- would he be needing also to use the persons section of the PIS?2

MS ZAGO:  In the next session that I believe will be tomorrow, but not today.3

PRESIDING JUDGE EBOE-OSUJI:  Okay.  All right.  We'll now go into public4

session.5

(Open session at 3.57 p.m.)6

THE COURT OFFICER:  We're in open session, your Honours.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

MS ZAGO:9

Q.   Mr Witness, we were speaking about rallies that you attended in 2007 in10

connection to the general elections in Kenya and you said, "We had meetings of the11

PNU and the ODM."  I'd like to know first which meeting of the ODM did you12

attend?13

A.   I attended the rally held at position number 17.14

Q.   And when was that?15

A.   In December 2007.  Yes, indeed, 2007.16

Q.   And who was present from the ODM at this rally?17

A.   There were many leaders.  Raila was there, Ruto was there and Anyang'18

Nyong'o, Orengo, Kajwang, Balala.  I would say there were many of them.  I do not19

recall all the names.20

Q.   And how many people attended that rally?21

A.   It was a large rally.  There were many people.  Approximately 20,000 people,22

or more.23

Q.   And how did you hear that there was going to be a rally at that location that24

day?25
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A.   The meeting had been announced.  There was a vehicle that had passed by five1

days previously saying that an ODM meeting was planned.2

THE INTERPRETER:  Correction from the Swahili booth:  The vehicle passed by3

two days earlier.4

MS ZAGO:5

Q.   Is that the only way you heard about this meeting?6

A.   Are you asking whether there was just one meeting, or whether it was just the7

(Redacted) meeting?  I did not quite follow you.8

Q.   Thank you, Witness.  My question was whether you heard about the rally at9

that location other than by the vehicle that passed five days prior to the meeting?10

Was there any other way you heard about that meeting?11

A.   I could not have come about that information by any other means, only via the12

vehicle that announced that a rally was to be held.13

MS ZAGO:  Mr President, I am mindful of the time.  I can keep on going, but I am14

afraid we are running out of time today.15

PRESIDING JUDGE EBOE-OSUJI:  Yes, we will adjourn for the day here and resume16

tomorrow.17

Private session.18

(Private session at 4.03 p.m.) * Reclassified as Open session19

THE COURT OFFICER:  We're in private session, your Honours.20

PRESIDING JUDGE EBOE-OSUJI:  Yes.  Would you want the reference to (Redacted)21

(Redacted) redacted from the delayed broadcast?  I take it that's the case?22

MS ZAGO:  (Microphone not activated)23

THE INTERPRETER:  Microphone, please, Counsel.24

MS ZAGO:  I'm sorry.  Yes.25
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PRESIDING JUDGE EBOE-OSUJI:  Yes.  So there will be deletion of the reference to1

(Redacted) from the delayed broadcast.2

Witness, that brings us to our proceedings for today.  We will resume tomorrow3

with questions to you from Ms Zago.4

Please do not discuss your testimony with anyone while you are out of court.  So5

between now and tomorrow when we resume, you are not to discuss your testimony6

with anybody until you come back to court and start talking again about your7

testimony.8

Do you understand?9

THE WITNESS:  (Interpretation)  Yes.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  So we will see you11

tomorrow.12

The Court will rise.13

THE COURT USHER:  All rise.14

*(The hearing ends in private session at 4.04 p.m.) Reclassified as Open session15

RECLASSIFICATION REPORT16

Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September17

2013, the version of the transcript with its redactions becomes Public.18
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