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International Criminal Court1

Trial Chamber V(a) - Courtroom 12

Situation:  Republic of Kenya3

In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap Sang4

- ICC-01/09-01/115

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera-Carbuccia6

and Judge Robert Fremr7

Trial Hearing8

Wednesday, 10 December 20149

(The hearing starts in open session at 9.37 a.m.)10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, please call the case.15

THE COURT OFFICER:  Thank you, Mr President.16

The situation in the Republic of Kenya, in the case of The Prosecutor versus William17

Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11.18

We are in open session.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.20

Appearances?21

MR GARCIA:  Good morning, Mr President, your Honours.  Appearances are the22

same for the Prosecution.23

MR NARANTSETSEG:  Good morning, your Honours.24

For the victims, Orchlon Narantsetseg and Amanda Wilmot.  Thank you.25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 1/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Open Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 2

MR BOURGEOIS:  Good morning, Mr President, your Honours.1

Michel Bourgeois, duty counsel.2

MS BUISMAN:  Good morning, Mr President.3

The team for Joshua Arap Sang remains the same, except that Honor Lanham has4

rejoined us today.5

MR KHAN:  Mr President, your Honours, good morning.6

The team for Mr Ruto remains the same, save that Ms Leigh Lawrie of counsel will7

not be in court and also Mr Andrew Mura, I'm delighted to say, has been admitted to8

the list of legal assistants and he appears in that capacity.9

I'm grateful.10

PRESIDING JUDGE EBOE-OSUJI:  Yes, thank you very much.11

And, Witness, welcome back to you.  Mr Khan will continue his cross-examination.12

Mr Khan, how are we looking?13

MR KHAN:  Mr President, I've been culling material most of the night, so I am alive14

to the Bench's guidance and I'm alive that the latest point is end tomorrow and I'm15

doing my best to shorten matters.16

PRESIDING JUDGE EBOE-OSUJI:  And, Mr Garcia, so far have you --17

MR GARCIA:  One topic that we might come back on.18

PRESIDING JUDGE EBOE-OSUJI:  On re-examination?19

MR GARCIA:  That's correct.20

PRESIDING JUDGE EBOE-OSUJI:  And approximately how long do you think that21

will take?22

MR GARCIA:  I would say 15 to 30 minutes at the most.23

PRESIDING JUDGE EBOE-OSUJI:  All right.24

Just so all counsel and parties and participants are on notice, upon completion of the25
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examination of this witness we will hold a status conference immediately afterwards1

to look forward to the sessions next year and to take up any matters arising that2

impact on the sessions next year, especially in light of the indication we've given to3

the Prosecution that we want this case completed in those sessions already indicated4

for next year.5

So we will be holding a status conference immediately upon the conclusion of6

Mr Khan and Mr Garcia's examination of this witness.7

Mr Khan, proceed.8

MR KHAN:  I'm grateful, Mr President.9

PRESIDING JUDGE EBOE-OSUJI:  We're in open session.10

MR KHAN:  With your leave, Mr President, perhaps we could go into private11

session.12

PRESIDING JUDGE EBOE-OSUJI:  For how long?13

MR KHAN:  Mr President, I'm going to be broaching certain matters.  Maybe ten14

minutes.15

PRESIDING JUDGE EBOE-OSUJI:  Private session.16

*(Private session at 9.41 a.m.) Reclassified as Open session17

THE COURT OFFICER:  We are in private session, Mr President.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you.19

Proceed, Mr Khan.20

WITNESS:  KEN-OTP-P-0658 (On former oath)21

QUESTIONED BY MR KHAN:  (Continuing)22

Q.   Mr Witness, you will recall that yesterday before we ended the day I showed23

you a couple of news articles by (Redacted) you recall that?24

A.   Bring it back again.25
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Q.   I'll repeat myself.  Do you remember that yesterday I showed you two1

documents from The Star newspaper and from the Mars Group that were written by2

(Redacted) Do you remember that?3

A.   I can remember, but I cannot remember the -- what was written in there.4

Q.   But do you remember that those articles were the type that were written by5

(Redacted) He wrote on matters that included discussion of what was6

happening at the ICC?7

A.   I cannot remember.8

MR KHAN:  Mr President, if we could briefly just put the two documents back on9

the screen.  The first one at tab 80B of the Defence binder, KEN-D09-0020-0048.10

Q.   And, Witness, this is one of the documents I showed you yesterday from The11

Star, heading (Redacted) You see it is12

written by (Redacted) You can see that?13

A.   Yes, your Honour.14

Q.   You know that he writes for The Star newspaper?15

A. (Redacted)16

Q.   Witness, are you aware that he frequently wrote for The Star newspaper or not?17

A.   I cannot object that he has been a newspaper -- Star, yeah, by the time I was in18

Kenya.19

Q.   Yes, so you agree he wrote for The Star newspaper. (Redacted)20

(Redacted)21

A.   No.22

Q.   Do you know if it was (Redacted) or (Redacted) that also spoke to23

(Redacted)?24

A.   I cannot confirm that.25
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Q.   And are you aware -- given that (Redacted)1

(Redacted)2

(Redacted)3

A.   I cannot because I'm not in Kenya.4

MR KHAN:  Mr President, if we could put on the screen KEN-D09-0129-0564 please?5

PRESIDING JUDGE EBOE-OSUJI:  Tab and binder?6

MR KHAN:  KEN-OTP-0129-0564 and the tab is OTP binder 2 -- sorry, our binder 2.7

I'm grateful to my friend, Ms Sullivan.  Tab 215.8

Q.   And, Witness, I'll read one paragraph.  It is an investigator's report filed on 309

April 2014 relating to an event on 25 July 2012.  And I'll read it. (Redacted)10

(Redacted)11

(Redacted)12

A. (Redacted)13

Q. (Redacted)14

A. (Redacted)15

Q. (Redacted)16

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, why don't you -- maybe that is a17

bottleneck that can be cleared up.  That's my concern as well.  The reference to18

(Redacted)19

MR KHAN:  No.20

PRESIDING JUDGE EBOE-OSUJI:  All right.  Proceed.21

MR KHAN:22

Q.   Witness, you know (Redacted) don't you?23

A.   I know him.24

Q.   Yes.  And you know that he is a witness in this case for the Prosecution, don't25
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you?1

A.   I knew him (Redacted) But (Redacted)2

(Redacted)3

Q.   Witness, he in fact stayed in your house (Redacted) didn't he?4

A.   That one is the position of -- I think (Redacted)5

Q.   Witness, please rest assured the Bench, the President and the Judges, are in6

charge of these proceedings, and if there's anything inappropriate, they'll stop me.7

PRESIDING JUDGE EBOE-OSUJI:  Yes.8

MR KHAN:9

Q.   I'm asking you a very direct question.10

PRESIDING JUDGE EBOE-OSUJI:  One second.11

Witness, you can answer that question.12

MR KHAN:  I'm grateful.13

THE WITNESS:  He was having his own house (Redacted) but sometimes he14

cames to where I could -- yeah, it is public knowledge that he came to my -- my15

location.16

MR KHAN:17

Q.   Well, Mr Witness, let me be a little more precise.  He didn't only come to your18

location, he stayed overnight in your house, didn't he?19

A.   He did, your Honour.20

Q.   Several times?21

A.   That one I cannot count what -- I cannot call it several, but some time.22

Q.   And (Redacted) you know he's a Prosecution witness in this case, don't you?23

A.   I know.24

Q.   And he also used to visit your house frequently, didn't he?25
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A.   This position I cannot say that beyond that.  He visit me as -- just as -- because1

(Redacted)2

Q.   So the answer to my question is yes, he used to visit your house (Redacted)3

(Redacted) that's right, isn't it?4

PRESIDING JUDGE EBOE-OSUJI:  What is the answer?5

THE WITNESS:  Yes, your Honour.6

MR KHAN:7

Q.   Yes.  And in fact he would come over and pick up his clothes also; isn't that8

right?9

A.   From where?10

Q.   Pick up his clothes from your house; isn't that right?11

A.   Yes, (Redacted)12

Q.   Yes.  So (Redacted) he used to come to your house and pick up13

his clothes; isn't that right?14

A.   He came and pick once.  He doesn't have -- once he came and pick once and15

then he -- I think -- I don't know what he had planned and then he didn't inform me16

his -- his plan and later on take some -- some of his things without informing me what17

is his plan and he goes.  After -- after -- later on (Redacted)18

Q.   But you were close with these people, weren't you?19

A.   I'm not --20

Q.   With (Redacted) and (Redacted)21

A.   It's --22

Q.   Close friends?23

A.   It is --24

PRESIDING JUDGE EBOE-OSUJI:  Witness, one second.  Remember the25
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five-second pauses.  Thank you.1

THE WITNESS:  It is by coincidence we meet in the locations where we have been,2

not because we have been very close, because -- close -- after all (Redacted)3

(Redacted) it's not closeness, what kind of closeness we have.4

MR KHAN:5

Q.   Close enough to look after his child --6

A.   No, that was --7

Q. -- who stayed with you; isn't that --8

A.   That --9

Q.   Witness, sorry, please try your best, I know it's difficult sometimes, but try to10

bear in mind the President's direction to us that we wait five seconds.  So let me try11

again.  Otherwise it's very difficult for the court reporters to catch everything that we12

are saying.13

A.   Yes.14

Q.   Let me try again.  I said you were close enough that you looked after his son?15

A.   That is on humanitarian grounds.  I look after his children.  Even (Redacted)16

(Redacted) So it's not like I did it on whatever.17

It's a humanitarian ground where you cannot just -- because (Redacted)18

(Redacted) without -- as19

a human being, think about it, it's not because of closeness or whatever, it's a20

humanitarian things.21

Q.   Yes.  So to make it clear, the child of (Redacted) lived with you for a period22

of time (Redacted) isn't that right?23

A.   About one month or more than a month.24

Q.   At a time when he was a Prosecution witness; isn't that right, when (Redacted)25
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(Redacted) was a Prosecution witness?1

A.   I cannot deny that, your Honour.  It's true.2

Q.   And (Redacted) so there's no ambiguity, he was also (Redacted)3

(Redacted) isn't that right?4

A.   I don't know.5

Q.   Well, take your time, have a think because you've already given evidence about6

(Redacted)7

Bearing that in mind, do you remember that (Redacted)8

(Redacted) when you say you were active?9

A.   That is his position.  I don't know.  I am just -- (Redacted)10

(Redacted)11

Q.   Okay, so you know don't.  So let me move on.12

I'm going to read the next paragraph of this document. (Redacted)13

(Redacted) so it says this. (Redacted) and I quote:14

"... finally stated that (Redacted) ..." that's you "... (Redacted)15

(Redacted) End quote.16

You know what (Redacted) is, don't you?17

A.   I know.18

Q.   What is it?19

A. (Redacted) yeah, whatever.20

Q.   And it continues and I quote:21

(Redacted)22

(Redacted)23

Is that true?24

A.   It's not true because I don't know even (Redacted) I don't know even25
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which -- whom -- how -- when -- how can I -- (Redacted)1

(Redacted)2

Q.   So the next paragraph, and I quote, (Redacted) says this, quote, he:3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

You know (Redacted) don't you?11

A.   I know him.12

Q.   Yes. And it continues:13

(Redacted)14

(Redacted)15

You've seen that, Witness?16

A.   I can see that.17

Q.   Now, you've been in regular touch with (Redacted) isn't that right?18

A.   Not true, your Honour, maybe even in touch, but it's not on -- it's not contacted19

with (Redacted) or whatever.  But it's not through these allegations I have never know20

and I cannot -- I cannot accept this or whatever. (Redacted)21

(Redacted)22

(Redacted)23

Q. And, Witness, (Redacted)?24

A.   He's talking --25
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Q.   Is that also speculation on your part --1

A.   It's not speculation --2

Q. -- or -- Witness, sorry, let me finish, please.3

A. (Redacted)4

(Redacted)5

Q. (Redacted)6

(Redacted) Can you answer,7

please?8

A. (Redacted)9

(Redacted)10

Q. (Redacted)11

(Redacted)12

A. (Redacted)13

(Redacted)14

Q. (Redacted)15

(Redacted)16

(Redacted)17

A. (Redacted)18

(Redacted)19

Q. (Redacted)20

(Redacted)21

A. (Redacted)22

(Redacted)23

Q. (Redacted)24

(Redacted)25
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(Redacted)?1

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan --2

THE WITNESS: (Redacted)3

PRESIDING JUDGE EBOE-OSUJI:  Witness, one second.  One second.4

Mr Khan, you need to be careful with that kind of question unless there is some solid5

basis for it.  You have put the proposition to the witness and he has reacted, saying6

(Redacted)7

MR KHAN:  Mr President, I'll move on.8

PRESIDING JUDGE EBOE-OSUJI:  Yes.9

MR KHAN:10

Q.   You say that about (Redacted) that (Redacted).  What do you11

know about (Redacted) if anything?12

A. (Redacted)13

PRESIDING JUDGE EBOE-OSUJI:  One second.  One second.  The question is14

disallowed.  We will not have this witness commenting (Redacted)15

(Redacted)16

MR KHAN:17

Q.   Witness, when you said (Redacted) what did18

you mean?19

A. (Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

Q. (Redacted)2

(Redacted)3

(Redacted)4

A.   I've never talked with (Redacted)5

Q.   And you have not spoken to him ever or ever since 2012?  Let's be precise.6

A.   Since I come out of whatever, I have never talked with (Redacted)7

MR KHAN:  Okay, let's move on.  Mr President, could we please exhibit the8

documents that I've gone through, the Mars Newspaper Report, which is9

KEN-OTP-0101-2653, at tab 80A, The Star newspaper report at KEN-D09-0020-004810

and then the third document, the investigator's report, at11

KEN-D09 -- KEN-OTP-0129-0564?12

Mr President, the investigator's report has been produced by the Prosecution.  It13

hasn't come from the Defence.14

PRESIDING JUDGE EBOE-OSUJI:  Let us take this one at a time, Mr Khan.  One at15

a time.16

The first -- how many documents are we talking about here?  Three?17

MR KHAN:  Three.18

PRESIDING JUDGE EBOE-OSUJI:  All right.  The first is the -- which one?  Can19

you put it up so we can --20

MR KHAN:  Yes.21

PRESIDING JUDGE EBOE-OSUJI:  What tab is it?22

MR KHAN:  It's tab 80A, Mr President, of the Defence binder.23

PRESIDING JUDGE EBOE-OSUJI:  Tab what?24

MR KHAN:  Mr President, for time, perhaps can we just have them MFI'd.  It's tab25
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80A, 80B and the investigator's note.  It may be quicker if I'm to finish.  So all three1

perhaps if they can just be MFI'd?2

PRESIDING JUDGE EBOE-OSUJI:  Yes, I think MFI'd --3

MR KHAN:  Okay.4

PRESIDING JUDGE EBOE-OSUJI: -- will be appropriate, not just for time.5

MR KHAN:  I'm grateful.6

THE COURT OFFICER:  Mr Khan, the document KEN-D09-0020-0048 is already7

MFI'd.  And I will give the number again.  It is MFI-T-D09-00048.8

Then the document KEN-OTP-0101-2653 will bear the number MFI-T-D09-00308 and9

the document KEN-OTP-0129-0564 will bear the number MFI-T-D09-00309.10

Both documents are confidential.11

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Ms Bossette.12

MR KHAN:  I'm most grateful.13

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, do we remain inside or do we go out?14

MR KHAN:  Please.  Your Honour, I'm sorry I took longer than I thought.  For15

another just five minutes, please, with your indulgence.16

Q.   Witness, it's correct, isn't it, that (Redacted)17

(Redacted)?  That's right, isn't it?18

A.   Yeah, your Honour.  Yes, your Honour.19

Q.   And are you aware, in fact can you confirm, that (Redacted)20

(Redacted)?21

A.   I cannot confirm that, your Honour.22

Q.   And you can confirm also that at some point in (Redacted)23

(Redacted)?  You're aware of24

that, aren't you?25
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A.   I'm aware.1

Q.   Yes.  And you're also aware, because it was quite well known, that (Redacted)2

(Redacted)3

(Redacted)? You're aware of that, aren't you?4

A.   I'm not aware.5

Q.   Well, it may help, that's (Redacted) Does that6

help your recollection? (Redacted)?7

A.   I'm not so aware, your Honour.8

Q. (Redacted)9

PRESIDING JUDGE EBOE-OSUJI: Is it (Redacted), or (Redacted)?10

MR KHAN: (Redacted) I'm grateful.11

Q.   Are you aware that (Redacted)12

(Redacted)?  Are you aware of that?13

A.   I'm not aware, your Honour.14

MR KHAN:  Mr President, perhaps we can go into public session at this point.15

PRESIDING JUDGE EBOE-OSUJI:  Open session.16

(Open session at 10.05 a.m.)17

THE COURT OFFICER:  We are in open session, Mr President.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you.19

Mr Khan?20

MR KHAN:21

Q.   Mr Witness, I'm going to ask you some questions now regarding matters that22

are in the public domain and that are well and widely reported in Kenya.  You know23

a certain Mr -- you know of, you've heard about, a certain Mr Ken Wafula who's very24

active in Kenya; is that right?25
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A.   Are we in public, your Honour?1

PRESIDING JUDGE EBOE-OSUJI:  Yes.  You can answer that question "Yes" or2

"No."3

THE WITNESS:  Yes, I know him.4

MR KHAN:5

Q.   And you're aware from certain reports in the press, in the national newspapers6

in Kenya, that he was involved in an incident - a widely reported incident - in7

January 2004 where it was alleged that he lured 40 young girls out of their homes in8

Marakwet to pose as female victims of female genital mutilation?  Are you aware of9

that?10

MR GARCIA:  I object, your Honour, on the basis of relevance.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan?12

MR KHAN:  Mr President, it's clearly relevant we say.  I'm not able really to say13

more in public session and also in the presence of the witness, but your Honour these14

individuals are known to the Prosecution, they've been mentioned in previous15

occasions and their links and relevance to the case also matters that the Prosecution16

are fully aware of.17

So, your Honours, we are putting on this issue that this is a man motivated clearly by18

money.  And not only before this Court, but on other issues he's run scams that have19

been exposed and more of the same is taking place here under the noses of the20

Prosecution.  So that's why it's relevant.21

PRESIDING JUDGE EBOE-OSUJI:  You will be given a very limited scope to pursue22

that.23

Witness, the question now was whether you are aware or were aware of that widely,24

according to Mr Khan, reported allegation against Mr Wafula, you said?25
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MR KHAN:  Yes, indeed.1

THE WITNESS:  No, your Honour.2

MR KHAN:3

Q.   Let's go to tab 75 of the Defence binder 1.  It's a public document, it's4

KEN-D09-0035-0067 and it's a page from the East African Standard of Friday, January5

30th, 2004.  It can be put on the screen.  And in the right-hand side column, under6

"Controversy erupts over girls who fled forced circumcision," an article by Vincent7

Barton, B-A-R-T-O-N - oh, sorry, B-A-R-T-O-O - it states this and I quote:8

"Parents of 40 girls who fled from their homes in Marakwet District ..." --9

PRESIDING JUDGE EBOE-OSUJI:  One second.  That is the subject of the matter10

you -- isn't it the same subject as the question - your last question - to the witness?11

MR KHAN:  Mr President, I'm giving details to see if it helps refresh the witness's12

memory.  So I'm going to just read that paragraph and then jump to the following13

column, which provides a little bit more detail, and then hopefully that will help jog14

the memory as to what was in the press in Kenya at the time.15

PRESIDING JUDGE EBOE-OSUJI:  Witness, can you read that thing on screen?16

THE WITNESS:  I can read, but I cannot remember well.17

PRESIDING JUDGE EBOE-OSUJI:  All right.  Mr Khan, let's not belabour the point.18

The witness can read the -- you can read what's on screen, right?19

THE WITNESS:  I can read, your Honour.20

PRESIDING JUDGE EBOE-OSUJI:  All right.21

Mr Khan, what's your question to the witness?22

MR KHAN:23

Q.   Witness, were you aware that CHRD was alleged to have deliberately taken24

some girls away from their homes in order to attract donor funding?  Are you aware25
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of that?1

A.   I'm not aware, your Honour.2

Q.   So that CHRD could say, "Look, we've got these people.  Give us money now3

for that noble cause of anti-female genital mutilation activities."  Are you aware of4

that, or not?5

PRESIDING JUDGE EBOE-OSUJI:  Question asked and answered.  Mr Khan, move6

on.7

MR KHAN:  Mr President, perhaps private session just for a moment.8

PRESIDING JUDGE EBOE-OSUJI:  Private session.9

*(Private session at 10.11 a.m.) Reclassified as Open session10

THE COURT OFFICER:  We are in private session, Mr President.11

MR KHAN:  Witness -- Mr President, just one question, but it is based upon tab 76 of12

the Defence binder, KEN-D09-0035-0118, and it needn't be put on the screen.13

Q.   Witness, are you aware that there was (Redacted)14

(Redacted) Are15

you aware of that?16

MR GARCIA: I object, your Honour, on the basis of relevance.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan?18

MR KHAN:  Mr President, it's very relevant to a cabal motivated, we say, in19

which - we are in private session - that (Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

Your Honours, I can’t say more in the presence of the witness.24

PRESIDING JUDGE EBOE-OSUJI:  All right.  Again, you can ask the question to the25
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witness.1

MR KHAN:2

Q.   Witness, are you aware that (Redacted)3

(Redacted)4

A.   Your Honour, this was personal.  I am not aware.  Even on one day I have5

never seen this document before.6

Q.   Yes, thank you.  Now it's right, you know this I'm sure, that (Redacted)7

(Redacted)8

(Redacted)?  You're aware of9

that, aren't you?10

A.   I'm not aware about that, your Honour.11

Q. You're not aware that (Redacted) -- let me repeat it and take your time.12

You're not aware that (Redacted)13

(Redacted)?14

A.   That is not true position which I know, your Honour.15

Q.   Are you not aware that (Redacted)16

(Redacted)?17

A.   I'm not aware, your Honour, because (Redacted) I've never been having any18

contact with (Redacted)19

(Redacted) Thus, so this story is cooked and I cannot confirm that.  If you are -- if20

I'm the person to answer this, I cannot answer this because I'm not aware.21

Q.   Are you aware that (Redacted)22

(Redacted)23

(Redacted)?  Are you aware of that?24

A.   I'm not aware, your Honour, about that (Redacted) because it is25
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not -- I'm not aware of that.  I know about (Redacted) but I don't1

know this kind of (Redacted)2

Q.   Witness, you told the Prosecution when you were interviewed that you met3

with (Redacted)4

(Redacted) That's right, isn't it?5

A.   That's as me, not (Redacted)6

(Redacted) and the position is clear and even in my testimony.7

Q.   Witness, I'm not engaging in an argument with you.8

A.   Yes, I'm --9

Q.   So --10

A.   I didn't -- that's why I'm sure, and I can remember very well, that I met (Redacted)11

(Redacted) with somebody else and then (Redacted)12

(Redacted)13

your Honour.14

Q.   So you've agreed that you met with (Redacted)15

(Redacted)?16

A.   That is true, your Honour.17

Q.   Now my next question for you, Witness, is in fact you told the Prosecution you18

(Redacted)19

(Redacted) That's right, isn't it?20

A.   That is true, your Honour, that (Redacted)21

(Redacted) So that is -- I cannot deny that, that I do that Mr Honour, but22

putting (Redacted) to me to answer such23

questions I'm not aware, your Honour.24

Q.   Witness, I don't want to keep repeating myself and I will keep asking questions,25
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but sometimes you can say "Yes" or "No."  So the answer to that question was "Yes;"1

is that right?2

A.   For myself that I met --3

Q.   The answer was "Yes"?4

A.   That I met (Redacted)?  If it is for that question, I say5

yes.6

Q.   And my next question is you actually told the Prosecution as well that you were7

(Redacted) Do you8

remember saying that to the Prosecution?9

A.   I say that to the Prosecution basing of what I can remember.10

Q.   So the answer is "Yes"?11

A.   Yes, your Honour.12

Q.   And like you, (Redacted) was also (Redacted)13

(Redacted)14

(Redacted) isn't that right?15

A.   I can remember my -- my position, your Honour.  I cannot remember about16

(Redacted)17

Q.   You can't remember about (Redacted)?18

A.   Yes, your Honour.19

Q.   You can't remember that he (Redacted)20

(Redacted)21

A.   Let --22

Q. (Redacted)23

A.   I can -- and even my testimony I talk about myself, your Honour.24

Q.   Witness, please don't be rigidly focused on your testimony.  The Court now25
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want to know what you know and what you can remember, so please just focus on1

the question and on the truth.  Do you understand me?2

A.   That is the truth is that even (Redacted) but I didn't know that3

he (Redacted) your Honour.  So I have already admit that I was4

with (Redacted) myself.5

Q.   But you also know full well --6

PRESIDING JUDGE EBOE-OSUJI:  You need to capture that, line 15, Mr Khan.7

Did you say, Witness, that you were with (Redacted)?  Was that it?8

THE WITNESS: (Redacted) -- no, (Redacted)9

PRESIDING JUDGE EBOE-OSUJI: (Redacted)10

THE WITNESS:  Yes.11

PRESIDING JUDGE EBOE-OSUJI: -- yourself? Okay.12

MR KHAN:13

Q.   Yes.  And, Witness, I'm putting it to you that you know fully well that at the14

same time you were (Redacted)15

(Redacted) so was (Redacted) You know that, don't you?16

A.   I saw (Redacted) at the area, but I cannot remember when he was -- when he17

was (Redacted) I cannot -- I'm not confirming that, your Honour.18

Q.   But you confirm he (Redacted); isn't that right?19

A.   He give out his testimony, I can't remember, but I cannot remember if he (Redacted)20

Q.   In fact, you know full well that (Redacted)21

(Redacted)22

at that time?23

A.   That is not true, your Honour.  It was (Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

Q.   You see, Witness, I want to be very clear, bearing in mind you're under oath.5

A.   Yes, your Honour.6

Q. (Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

A.   That is not true, your Honour.  That is position that you put (Redacted).  That is not11

it -- my position.  I am answering about myself, your Honour.  And I pray that12

the -- your Honour to come to my rescue because I don't want to -- to say I -- I (Redacted)13

(Redacted)14

Q.   And that's --15

PRESIDING JUDGE EBOE-OSUJI:  Witness, the questions so far are fair.  What the16

Chamber is interested in is in getting to the truth.  As I told you earlier, listen to the17

question, understand it and answer it truthfully.  It is not a matter of what you want18

to say or what you don't want to say.  The primary concern is that you answer19

relevant questions and tell the truth in answering those questions.  As I told you20

when you started, it is through questioning that the Court does its work, and we will21

not allow questions to be unfair or abusive to you, but we'll also require you to22

answer questions that are fair, and do so truthfully.  It is a matter of -- as long as23

you're telling the truth, if you have the answer, you give it.  If you don't know, you24

just say that if that's the truth.  If you remember, you answer obviously.  If you25
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don't remember and that's the truth, you give that information that you don't1

remember as long as that's the truth.2

THE WITNESS:  Yes, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  Good.4

Mr Khan, proceed.5

MR KHAN:  I'm most grateful.6

Q.   Mr Witness, for a moment just leave your own actions in 2007 if you could to7

one side.  And it is right you know (Redacted) don't you?8

A.   I know him, your Honour.9

Q.   Yes.  In fact, he was (Redacted) isn't10

that right?11

A.   He was not (Redacted)12

(Redacted),13

your Honour.14

Q.   You gave evidence yesterday that you were (Redacted)15

(Redacted)16

(Redacted)17

A. (Redacted)18

(Redacted)19

Q. (Redacted)20

A. (Redacted)21

(Redacted)22

Q. (Redacted)23

A. (Redacted)24

Q. (Redacted)25
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(Redacted)1

(Redacted)2

A. (Redacted)3

Q. (Redacted)4

A. (Redacted)5

Q. (Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

A. (Redacted)10

Q. (Redacted)11

(Redacted)12

(Redacted)13

A. (Redacted)14

Q. (Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

A. (Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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Q. (Redacted)1

(Redacted)2

(Redacted)3

A. (Redacted)4

(Redacted)5

(Redacted)6

Q. And, Witness, fortunately for us you're here to answer those questions.  And,7

in fact, you know that (Redacted)8

(Redacted)? You know that, don't you?9

A.   I'm not aware, your Honour, because I've never met with (Redacted) I10

just meet with (Redacted).  As I've always saying, he has been my friend since then, even11

before election of 2007 and beyond.  And this one it doesn't mean -- I just see it,12

when I see (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

Q.   Okay.19

A.   By knowing (Redacted) it doesn't mean that he's not -- it is far from this allegation,20

your Honour.21

MR KHAN:  It is far from this.22

Mr President, I can move on in a moment.  I just note the transcript seems to have23

stalled.  I'm happy to keep going but I want to make sure that later on things will be24

captured, but I take guidance from the Court as always.25
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PRESIDING JUDGE EBOE-OSUJI:  Yes, we will proceed and the -- regardless of the1

difficulties with the real-time transcript.2

MR KHAN:  I'm grateful.3

PRESIDING JUDGE EBOE-OSUJI:  Yes.4

MR KHAN:5

Q. Well, Witness, I'll come back to some of these issues a little bit later but let me6

move on to something else.  You are also aware – and, Mr President I'm basing my7

questions upon tab 80 of the Defence bundle.  And for the record it is8

KEN-D09-0035-0126 and 0127.  It doesn't need to be put on the screen.9

Witness, are you aware --10

PRESIDING JUDGE EBOE-OSUJI:  We are in private.  Do we remain in private?11

MR KHAN:  Yes, for the moment, Mr President.12

PRESIDING JUDGE EBOE-OSUJI:  All right.13

MR KHAN:14

Q.   Are you aware, Witness, that (Redacted)15

(Redacted) Are you aware of that?16

MR GARCIA:  Objection.  Objection on relevance again.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, what's the relevance?18

MR KHAN:  The same response as previously.  Your Honour, these individual we19

say is at -- really at the centre -- one of the people (Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

MR GARCIA:  Your Honour, if I may, this has absolutely no relevance even to5

(Redacted) credibility.  I notice that it is a charge sheet.  I don't know if Defence has6

the information as to whether he was convicted or not, but notwithstanding that7

I don't see where the rapport is with the credibility of (Redacted) and the8

Prosecution doesn't rely on (Redacted)'s evidence, he's not a witness of the9

Prosecution.10

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, objection is sustained.11

MR KHAN:  Yes, I'm grateful.12

Mr President, I understand that the real-time transcript hasn't caught up.  I'll move13

on.  There's bits missing apparently in the transcript and we can give those details14

perhaps a bit later so they can be checked against the audio.15

PRESIDING JUDGE EBOE-OSUJI:  Yes, indeed.16

MR KHAN:  But perhaps we can just move on at the moment.17

PRESIDING JUDGE EBOE-OSUJI:  Yes, proceed.18

MR KHAN:19

Q.   Witness, let me ask another question.  You are aware that there's been20

a -- (Redacted) that he (Redacted)21

(Redacted)22

is that right?23

A.   Your Honour, I cannot give that position because (Redacted)24

(Redacted) It is (Redacted) who was (Redacted)25
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(Redacted) your Honour, (Redacted) could be in1

that position to answer, your Honour.  And I hope you have been in Kenya. (Redacted)2

(Redacted) is in (Redacted).  He can be questioned over that, your Honour.3

Q.   Yes.  Witness, fortunately you're here and you've (Redacted)4

(Redacted) for some years and so I'm asking you, bearing in mind your contact,5

(Redacted) and (Redacted) and realising you're under oath, have you6

yourself complained (Redacted)?7

A.   I've not complained, your Honour.8

Q.   Mr Witness, let me read something to you.  It is from tab 168, Defence folder9

number 2.  And I'll read it.  It doesn't need to be put on the screen.  It is10

KEN-OTP-0132-0091 at 0096, from lines 159 to 189.11

And, Witness, I'm going to read what you told the Prosecution when you were12

interviewed by them and I quote:13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

Witness, you remember telling the Prosecution that?  Does that help refresh your18

memory?19

A.   I'm not remembering very well, your Honour.20

Q.   And these were (Redacted) Does that21

help jog your recollection?22

A.   I know that, your Honour, that (Redacted)23

(Redacted) but I don't know how it was and how it was (Redacted)24

(Redacted)25
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Q. Yes.  And so you accepted that -- and he (Redacted)1

(Redacted) is that right?2

A.   That is -- that is the position, your Honour.3

Q.   Yes.  And (Redacted)4

(Redacted) that's right, isn't it?5

A.   I know that, your Honour.6

Q.   And knowing that context, are you aware that you (Redacted)7

(Redacted)8

Does that help --9

A.   If I say that this -- I was not really -- I say that, but I'm not sure if he did,10

your Honour, because (Redacted) so actually I was saying maybe11

because I was thinking it was -- it (Redacted) but actually I'm not confirming12

if -- though I told the Prosecution that's not the position I may have even up to now13

because actually I could not know (Redacted)14

Q.   Yes.  So you're saying that even though he told the Prosecution, actually that's15

probably not true; is that right?16

A.    I'm not saying it's not true or true, but I don't know if it were true or actually17

what (Redacted) did it to me prior to -- during that period, I cannot say he did18

anything wrong, but he was actually doing what he could do to -- to -- to (Redacted)19

(Redacted)20

(Redacted)21

Q.   Yes. Well I'll come back to that, Witness, a little bit later, but just so you know22

where I'm going, it's because (Redacted)23

(Redacted)24

(Redacted) That's right, isn't it?25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 30/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Private Session)                  ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 31

A. (Redacted)1

MR KHAN:  Mr President, we can go into public session, open session with your2

leave.3

PRESIDING JUDGE EBOE-OSUJI:  Open session.4

(Open session at 10.36 a.m.)5

THE COURT OFFICER:  We are in open session, Mr President.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you.7

Mr Khan.8

MR KHAN:9

Q.   Witness, I'm going to play a video.  To save time, you can confirm afterwards10

it's a video showing Mr Ken Wafula who is a well-known personality, individual in11

the North Rift.12

And if we could play KEN-D09-0043-0221, and before we do that -- it's13

KEN-D09-0043-0221, and, Mr President, your Honours, the transcript is at tab 74 of14

the Defence bundle, the first binder, KEN-D09-0043-0222.15

THE COURT OFFICER:  Mr Khan, could you please confirm the level of16

confidentiality, please.17

MR KHAN: And it's a public document.18

Q.   Now, before we play that, Witness, following the press, as you have done in19

Kenya, Ken Wafula has a real hatred for Mr William Ruto, doesn't he?20

A.   By 2007 election the member Ken Wafula was in the same party with21

William Ruto, ODM.  He even tried to seek a civic seat for Kapsoya in the same22

ticket.23

Q.   And you know full well that it was known in the North Rift that he was very24

bitter that he didn't even get the nomination to stand for ODM in 2007?  You know25
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that full well, don't you?1

A. (Redacted)2

Q.   And you must have heard and known that, in fact, one of the objectives of3

Mr Ken Wafula is to have Mr Ruto locked up; you would have heard that?4

A.   I'm not aware, your Honour.5

MR KHAN:  Mr President, we can play the video, with your leave.6

PRESIDING JUDGE EBOE-OSUJI:  Proceed.7

(Viewing of the video excerpt KEN-D09-0043-0221)8

MR KHAN:  I'm grateful and it can be stopped there at three minutes and five9

seconds.10

Q.   So, Mr Witness, that's Ken Wafula.  And let me read what Ken Wafula said,11

and I read from the transcript 0043-0222, starting at page 0223.12

And after three seconds Mr Anyang Nyongo states, and I quote, "Now I will call ..."13

and Anyang Nyongo is A-N-Y-A-N-G, Nyongo, N-Y-O-N-G-O.14

He states and I quote:15

"Now, I will call Mr ... what... ok, can you hear? ..." me.  Now I will call Mr Ken16

Wafula who will speak on behalf of NGOs.  Continue."17

And then Mr Ken Wafula takes to the stage and he says, and I quote:18

"CORD!  CORD!  CORD!  CORD!  We will go to State House or not?  We will go19

to State House or not?  Thank you very much.  They can't hear ..."20

PRESIDING JUDGE EBOE-OSUJI:  These are questions, right?21

MR KHAN:  I do beg your pardon, Mr President?22

PRESIDING JUDGE EBOE-OSUJI:  They appear to be questions as indicated in the23

transcript.24

MR KHAN:  Mr President, it seems it's probably the printer problem.  The25
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questions are on the margin, are they, in the numbering?1

PRESIDING JUDGE EBOE-OSUJI:  No.2

MR KHAN:  In the text?3

PRESIDING JUDGE EBOE-OSUJI:  Yes.4

MR KHAN:  Yes.5

PRESIDING JUDGE EBOE-OSUJI:  Line 12 and line 13.6

MR KHAN:  Yes, your Honour, indeed.  The text is on the screen for the court7

stenographers.8

PRESIDING JUDGE EBOE-OSUJI:  What I mean is the text says, "Will we go to the9

State House or not?"10

MR KHAN:  Right.11

PRESIDING JUDGE EBOE-OSUJI:  "Will we go to the State House or not?"12

MR KHAN:  Yes, I'm grateful.13

PRESIDING JUDGE EBOE-OSUJI:  Yes.14

MR KHAN:  Mr President, forgive me, I couldn't do an impersonation of Mr Ken15

Wafula, so I'm just reading it maybe rather blandly.16

I'll try again.  Question, speech marks, quotation marks at line 12:17

"CORD!  CORD!  CORD!  CORD!  Will we go to State House or not?  Will we go18

to State House or not?  Thank you very much.  They can't hear.  They can't hear ..."19

me "... over there.  Ok, they are fixing, they are fixing.  I am called Ken Wafula.  I20

am called Ken Wafula."  End quote.21

Q.   Witness, you heard that?22

A.   That is how I see it in the -- yes.23

Q.   And that's a correct translation so far, isn't it, of what Mr Wafula was saying on24

the video you've just watched?25
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A.   Yes, your Honour.1

Q.   Yes.  And then Mr Wafula says this at line 20 of the transcript and I quote:2

"Ok.  The technicians are saying they are fixing.  I am called Ken Wafula.  I am the3

one you hear William Ruto and Uhuru Kenyatta crying about that I took them [there]4

to the ICC.  Do we understand?  Do we understand each other?  I am telling you5

that ... Ok alright alright alright.  That is sabotage isn't it, sabotage.  Ok."  End of6

quote.7

Witness, you heard that?8

A.   Yes, your Honour.9

Q.   Yes.  And --10

PRESIDING JUDGE EBOE-OSUJI:  Was it what -- is it an accurate translation of what11

was said, Mr Witness?12

THE WITNESS:  Yes, it's like the same what he was talking in the audios,13

your Honour.14

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, proceed.15

MR KHAN:  I'm grateful.16

Q.   And then at line 26, an unidentified speaker says, "Continue."17

And then at line 28, Mr Ken Wafula does precisely that.18

And the translation at line 33 over the page at 0224 is as follows and I quote:19

"Ok ok.  Can you hear now?  Ok, I was saying that CORD, CORD, CORD, CORD.20

I was telling you that order, order, order, order.  We as the people in civil society and21

NGOs here in Kenya, we join hands this saba saba day in the national dialogue.  We22

do understand each other?  And I want to tell you that the government of Uhuru23

Kenyatta has been unable to do the job."24

Did you hear that, Witness?25
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A.   Yes, your Honour.1

Q.   And that's a correct translation of what was said in Swahili; is that right?2

A. Yes, your Honour.3

Q.   And then, Mr Wafula continues, and it's in line 46 and the first part, in fact, is in4

English in the original, but I quote:5

"The Jubilee Government has reduced itself into ..." it's unintelligible, but Witness I'll6

put it to you it's supine soporific.  But "The Jubilee Government has reduced itself7

into a [unintelligible] supercilious, pusillanimous, body of nitwits incapable of8

running the affairs of ..." the "... nation.  The earlier we send them home, the better9

for all of us.  Do we understand each other?  And I would like to send a report to10

The Hague - those cases are going on well and soon people will go to prison.  One11

should not be lied to that the case has collapsed, people are going to the cell there in12

The Hague.  Have we understood each other?  So let us unite as Kenyans to ensure13

that we remove this government.  Thank you very much."  Close quote.14

Witness, that's a correct reproduction of what Mr Ken Wafula was saying and15

translation of what -- or the portions that he said in Swahili, isn't it?16

A.   Yes, your Honour.17

Q.   Yes.  And the supercilious, pusillanimous body of nitwits he's referring to18

is -- is the government led by the Honourable His Excellency Uhuru Kenyatta and19

Mr William Ruto.  That's right, isn't it?20

A. That is according to what I could hear --21

Q.   Yes.22

A. -- but not -- I am not in his position now.23

Q.   Yes.  And you heard that he also says that, "The earlier we send them home the24

better for all of us"?25
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A.   Yes, your Honour.1

Q.   By "home" what is meant?2

A.   I don't know what he was meaning.3

Q.   Well it means away from State House, doesn't it?4

A.   Maybe it might mean.5

Q.   Yes.  And then you say this -- he says this, "I would like to send a report to The6

Hague - those cases are going on well and soon people will go to prison."  Knowing7

Kenya and listening to the tape, by "a report to The Hague" he means a report to this8

Court; is that right?  Is that your understanding, Witness?9

A.   That's what I can see, but what I don't know.10

Q.   Yes.  And his view -- his view is that, quote, "... those cases are going on well11

and soon people will go to prison."  End quote.  You heard that being said?12

A.   Yes, your Honour.13

Q.   And your understanding was that his view is that people will go to prison14

arising out of the Prosecution's allegations in this case; is that right?15

A.   I don't know if he was meaning that.16

Q.   You don't know.  What else do you think he was meaning?17

A.   Yes, he was commenting about this case, but -- the case at The Hague, but18

I don't know his position because I cannot -- I was not with him.19

Q.   Yes.  But you -- well, let me move on about your skills of interpretation and20

moving on interpretation as to language.  Witness, you then heard that he says, "...21

people are going to the cell there in The Hague."  You heard that?22

A.   Yes, your Honour.23

Q.   And your understanding was that he was telling this large mass of people that24

Mr Ruto was going -- that people, the President, His Excellency Uhuru Kenyatta and25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 36/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Open Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 37

Mr Ruto, were going to go to a cell in The Hague arising out of the cases here; is that1

right?2

A.   I don't know if it is he was meaning that.3

Q.   You don't know.  What else do you think he was meaning?4

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, the question is disallowed.5

MR KHAN:  I'm grateful.6

Q.   Mr Witness, that was a CORD Rally, wasn't it?7

A.   Yes, your Honour.8

Q.   And you are fully aware, aren't you, that there's a clear view in Kenya that9

certain people are trying to achieve by way of these criminal proceedings what they10

couldn't achieve at the ballot box; namely getting rid of political opponents like His11

Excellency Uhuru Kenyatta and Mr William Ruto?12

PRESIDING JUDGE EBOE-OSUJI:  Again, that is an argument you can make at the13

end of the case.14

MR KHAN:  Mr President, I'll move on.15

I would ask to exhibit, with the Court's leave, the video and the transcript.16

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia?17

MR GARCIA:  Well, your Honour, the Prosecution still disputes the relevance of all18

of this, of what Mr Wafula says or doesn't say regarding the ICC, so we object on that19

basis.20

PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman?21

MS BUISMAN:  We have no objection.22

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, the Prosecutor's asking you the23

relevance.24

MR KHAN:  Mr President, the video in fact speaks for itself and I've already touched25
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upon the role of this individual and certain undercurrents.  Your Honour, I have to1

speak rather cryptically -- certain undercurrents in this case.2

Your Honour, the bid of an individual in that position to clearly wish to get support3

by talking about his role in the ICC case, his belief that individuals are going to prison4

and using it really as a means of rousing a crowd is, we say, relevant.5

Your Honour, we are in public session.  Perhaps we can go into private session for a6

moment.7

PRESIDING JUDGE EBOE-OSUJI:  Private session.8

*(Private session at 10.52 a.m.) Reclassified as Open session9

THE COURT OFFICER:  We are in private session, Mr President.10

MR KHAN:  Mr President, of course there is also the principle of admission de bene11

esse, conditionally, but we say there's already more than enough foundation in this12

case to show that by whatever the definitions the Prosecution put forward, which we13

don't accept, (Redacted)14

(Redacted)15

(Redacted)16

The Prosecution have already sought to admit some of the (Redacted) evidence.  We've17

heard of course from this witness concerns about (Redacted) and tampering18

with certain documents, but your Honour the fact that this person has had a role in19

relation (Redacted)20

(Redacted)21

make it information that we respectfully say should be placed on the record and22

exhibited so the Bench can evaluate it in due course.23

What is critical in determining this matter is that (Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

PRESIDING JUDGE EBOE-OSUJI: (Redacted)5

(Redacted)?6

MR KHAN:  Mr President, I will come to that I promise, regarding this issue,7

regarding (Redacted)8

PRESIDING JUDGE EBOE-OSUJI:  With this witness?9

MR KHAN:  Mr President, I will deal with that, but your Honours I can't say more at10

the moment.11

PRESIDING JUDGE EBOE-OSUJI:  All right.  The document will not be admitted at12

this time.  If you want to revisit that question later, you can do so.13

MR KHAN:  I'm most grateful.14

PRESIDING JUDGE EBOE-OSUJI:  We go back to the open session then, right,15

Mr Khan?16

MR KHAN:  No, Mr President, I think we'll have to stay in private a little bit more17

unfortunately.  I don't want to be accused of saying something in public that should18

be said in private.19

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.20

Proceed.21

MR KHAN:22

Q.   Witness, you've already told the Court that (Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)?  You remember that, don't you?1

A.   In (Redacted)?2

Q.   Yes.  You told the Prosecution --3

A.   No.4

Q. -- that you (Redacted)5

(Redacted)?6

A.    That is (Redacted)7

Q.   Sorry, in (Redacted) And then you met again -- it's my fault, in fact.  You met8

them in (Redacted); is that right?9

A.   Yes, your Honour.10

Q.   Yes.  And one of these individuals that you later met (Redacted) in11

(Redacted) was (Redacted)?12

A.   That is very late. (Redacted)13

(Redacted)14

Q.   Yes, so you met with (Redacted)?15

A.   Yes.16

Q.   At (Redacted)?17

A.   Yes, your Honour.18

Q.   And then you tell the Prosecution that at about -- at about 8 p.m. you meet19

(Redacted) at (Redacted) is that right?20

A.   That is perfect, your Honour.21

Q.   Yes, thank you.  And that's (Redacted) correct?22

A.   Yes, your Honour.23

Q.   And when you met with (Redacted) and the (Redacted)24

(Redacted) you met together with (Redacted)25
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didn't you?1

A. It's yes, your Honour.2

Q.   And also (Redacted)?3

A.   Yes, your Honour.4

Q.   And also (Redacted)?5

A.   Yes, your Honour.6

Q.   And also (Redacted)?7

A.   Yes, your Honour.8

Q.   Yes.  And at that time when you met, in fact (Redacted) shared with you the9

information that (Redacted)10

(Redacted) isn't that11

right?12

A.   Are you putting me the question which I don't know, or what I said in the13

Prosecution?14

Q.   Witness, I'm asking you to cast your mind back to that event, (Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted) is that20

right?21

A.   That is not true, your Honour.22

Q.   And you were told by (Redacted)23

(Redacted)24

(Redacted) is that right?25
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A.   No, your Honour.1

Q.   And a time came when you know from (Redacted)2

himself, so the same month, (Redacted) told you that he went3

to (Redacted) to the (Redacted) Do you remember4

telling that to the Prosecution?5

A.   Your Honour, that is -- I can explain the position, but --6

Q.   No, sorry, we don't need an explanation just yet.  Do you remember telling the7

Prosecution that in (Redacted)8

(Redacted)?  It's tab 168 of the Prosecution's file.9

A.   Yes, he went there --10

Q.   Yes, thank you.  Sorry --11

A.   He went there after (Redacted) That is the following day.12

Q.   Yes, the following day.  So the following day he's in (Redacted)?13

A.   Yes, he went because -- actually what we were discussing is (Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

Q.   Witness, please don't worry yourself about other people changing their --21

A. Because --22

Q.   Witness, sorry.  Do allow me to finish, please.  Don't worry about other23

people changing their mind or whatever.  Just try to focus on the questions.  And24

the reason (Redacted) went to (Redacted) was for (Redacted) is that right?25
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A.   That is I can say that.1

Q.   And it's because (Redacted)2

(Redacted)3

(Redacted) isn't that right?4

A.   We tell (Redacted) if the position that I have, if the position that I have which5

we had that particular day which is my (indiscernible), we discussed about (Redacted)6

(Redacted)7

(Redacted)8

(Redacted) That is what we discuss about,9

your Honour.10

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan.11

MR KHAN:  Ah, Mr President.  I'm most grateful.  Thank you so much.12

PRESIDING JUDGE EBOE-OSUJI:  We will leave it there for now and come back in13

30 minutes.  We will go into closed session.14

*(Closed session at 11.01 a.m.) Reclassified as Open session15

THE COURT OFFICER:  We are in closed session, Mr President.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.17

(The witness stands down)18

PRESIDING JUDGE EBOE-OSUJI:  Court will rise.19

THE COURT OFFICER:  All rise.20

(Recess taken at 11.02 a.m.)21

(Upon resuming in open session at 11.35 a.m.)22

THE COURT USHER:  All rise.23

Please be seated.24

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.25
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Witness, welcome back.1

Mr Khan.2

MR KHAN:  Mr President, I'm grateful.  We'll have to go with your leave into3

private session for the next segment.4

PRESIDING JUDGE EBOE-OSUJI:  Next segment, how long now?5

MR KHAN:  Well, it will be at least, at least ten or 15 minutes, and then I'll come into6

public session with your leave for a little bit, maybe five or ten minutes and then have7

to go again into private session.8

PRESIDING JUDGE EBOE-OSUJI:  Private session.9

MR KHAN:  I'm grateful.10

*(Private session at 11.36 a.m.) Reclassified as Open session11

THE COURT OFFICER:  We're in private session, Mr President.12

MR KHAN:13

Q.   Now, Witness, before the break we were discussing (Redacted)14

(Redacted) Do you remember telling the15

Prosecution that the day after you met (Redacted)16

(Redacted)17

Do you remember saying that?18

A.   Exactly, your Honour.19

Q.   Yes.  And you (Redacted)20

(Redacted) Do you remember that?21

A.   That is the position, your Honour.22

Q.   And you were with (Redacted)23

(Redacted) at that time, weren't you?24

A.   True, your Honour.25
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Q.   You met (Redacted) together with those gentlemen?1

A.   Yes, your Honour.2

Q.   And after speaking to (Redacted) didn't you?3

Yes.  Witness, just to clarify at line 13, at line 13, were you with (Redacted) or4

(Redacted)?5

A.   It's (Redacted)6

Q.   Yes, thank you.7

A.   Not (Redacted)8

Q.   Yes.  So you were with (Redacted)9

(Redacted) is that right?10

A.   Yes, your Honour.11

Q.   And you (Redacted) didn't you?12

A.   I remember, your Honour.13

Q.   And that (Redacted) is that14

right?15

A. (No audible response)16

PRESIDING JUDGE EBOE-OSUJI:  What was the answer?17

THE WITNESS:  Yes, your Honour.18

MR KHAN:19

Q.   Witness, you'll be glad to know I have a copy of that statement, and if we could20

please go to binder 2 of the Defence binder, tab 218, KEN-D09-0043-0277.  And I'll be21

grateful with the court officer's assistance if you go immediately to the last page,22

which is 0280.  And if you can zoom in only on the bottom part of the page, so the23

last paragraph and the signature and identity card number.24

Witness, you'll recognize your signature on the bottom, won't you?25
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A.   Yes, your Honour.1

Q.   And you'll recognize your identification ID card number?2

A.   Yes, your Honour.3

Q.   Yes.  And at the last paragraph, you wrote, and I quote:4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

That's what you said, isn't it?  Do you remember that? (Redacted)10

(Redacted) Have you managed to read it, Witness?11

A.   This, first of all, I will not accept this letter, because it's not even my own writing.12

I can confirm this, your Honour.13

Q.   Witness, I know it's not your handwriting.  I know somebody wrote it in your14

presence when you signed it, but I'm just asking you can you confirm your signature?15

And you've confirmed that.16

So I'll go and give you another example of your signature.  If we can go to the17

bottom of 07 -- 0277, and if we can zoom in on the margin of 0277.  And, Witness, if18

you can just look at the signature on the extreme left-hand side of the bottom of the19

page in the margin.20

If we could scroll a little bit to the left please, to the left and maybe zoom out so it fits21

into the page.  If we can -- no, to the left.22

Okay.  If we can just go over then in that case to another -- at 0278 and go to the23

bottom of that page.24

And, Witness, while that's being done, it's correct that you've previously told the25
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Prosecution in your interviews that you had been threatened by (Redacted)1

Do you remember telling the Prosecution that in your interviews with them?2

A.   Yes, your Honour.3

Q.   So if you can just zoom in please, with the court officer's help, to the bottom of4

the page to the signature and ID card number.  Witness, that's your signature, isn't5

it?6

A.   Yes, your Honour.7

Q.   And that's your identification card number?8

A.   Yes, your Honour.9

Q.   Yes.  And the reason why -- and now, do you remember after seeing your10

signature, Witness -- if it can be taken off the screen for a moment so I can have the11

witness's attention.12

Witness --13

A.   Yes, your Honour.14

Q. -- do you remember now when casting your mind back to (Redacted) the15

account you gave to the Prosecution that you were in (Redacted) with16

(Redacted) that you gave an17

account, a statement written by somebody there in your presence, and then you18

signed it?  Does that help refresh your memory --19

A.   I can --20

Q. -- what you told the Prosecution?21

A.   I can remember that, your Honour.22

Q.   Yes.  So, Witness, I'll read the last two paragraphs in fact of that statement of23

page 0280.24

PRESIDING JUDGE EBOE-OSUJI:  Is there a missing page, Mr Khan?25
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MR KHAN:  Mr President, it's -- there's three pages, 0277 -- Mr President, it's up I1

believe in eCourt, but it's actually missing from my bundle.  Just one moment.2

THE COURT OFFICER:  Mr Khan, it's not in eCourt either.3

MR KHAN:  Mr President, I'll rectify that and come back to it.4

Q.   But, Witness, can I just read something to you and tell me if that helps refresh5

your mind.  And I quote from an extract that I have, and I quote, you say this in that6

statement, quote:7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

Does that refresh your memory that that's the account you gave (Redacted) as a19

(Redacted)20

A.   I just tell him briefly what is -- he was asking if in case of any problem that you21

have that I tell him that at that particular time.22

Q.   So seeing that, having that read to you and seeing it on the screen, you agree23

that's what you told (Redacted) in that statement; is that right?24

A.   I can't remember very well, but actually may -- that is might be one of the25
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reasons, because I remember (Redacted) I --1

Q.   Yes.2

A.   (Overlapping speakers)3

Q.   Thank you.  And, Witness, is one of the reasons why (Redacted) was quite4

keen that (Redacted)5

(Redacted)?6

A.   I don't know. I cannot confirm that, your Honour.7

Q.   At that time it became quite big news in Kenya that there was money for8

witnesses who would be appearing before the ICC.  You heard about that, did you?9

A.   I didn't know about that, your Honour.  It was just talking about (Redacted)10

(Redacted)11

MR KHAN:  Now, Mr President, I'll go if I may to tab 86, which is binder 1.12

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, your last question to the witness at13

page -- sorry, line 24 of the previous page.14

MR KHAN:  50 -- page --15

PRESIDING JUDGE EBOE-OSUJI:  51, page 51, line 24.16

MR KHAN:  Indeed.17

PRESIDING JUDGE EBOE-OSUJI:  Your question was: (Redacted)18

(Redacted)19

MR KHAN:  Indeed.  I see it.  Let --20

PRESIDING JUDGE EBOE-OSUJI:  Unquote.  What is that all about?21

MR KHAN:  Let me put the question again if it's not clear, and it's not.22

Q.   Witness -- Mr Witness?23

A.   Yes, your Honour.24

Q.   You discussed (Redacted) didn't25
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you?1

A.   What we discussed with (Redacted) just (Redacted)2

Q.   Yes.3

A.   And then he was saying that he will (Redacted) but he didn't4

tell us for that matter (Redacted).  But later on we confirmed from that -- him again that5

actually indeed it's (Redacted)6

Q.   Yes.  And the (Redacted)7

(Redacted) is that right?8

A.   I didn't say -- I didn't know that they will (Redacted)9

(Redacted) You could not know that what (Redacted)10

(Redacted)11

Q.   Yes.  And what I'm suggesting to you is that from your discussions, are you12

able to say that the reason why (Redacted)13

(Redacted)14

A.   I cannot --15

Q. -- before (Redacted) --16

A.   I cannot --17

Q. -- (Redacted)18

A. -- confirm that position, your Honour, because we didn't discuss about (Redacted)19

(Redacted) And that is the place why I didn't20

(Redacted) your Honour, because one persons -- I could not double to get the (Redacted)21

(Redacted) if there is any -- (Redacted)22

(Redacted)23

Q.   Put it another way. Was (Redacted)24

(Redacted)?25
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A.   I cannot confirm that, your Honour.1

Q.   All right.2

MR KHAN:  Mr President, I would go now with your leave to the next document.3

It's at tab 86, KEN-D09-0042-0366, and it's an article from the Saturday Nation4

(Redacted)5

(Redacted)6

And the first paragraph states and I quote:7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

A.   No, your Honour.15

MR KHAN:  Mr President, I would then seek to go to tab 89.  Well, your Honour,16

that's more of the same and so I can leave it.17

Mr President, I would ask at this stage for this document to be exhibited.  It's a18

contemporaneous -- in fact, your Honours, for time let's just MFI it.  It's19

KEN-D09-0042-0366.20

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia?21

MR GARCIA:  I understand that Mr Khan just wants it MFI'd at this point?22

MR KHAN:  Indeed.23

PRESIDING JUDGE EBOE-OSUJI:  It will be MFI'd.24

MR KHAN:  And, Mr President, at the same time I would ask to have an exhibit25
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number given to the statement at tab -- at tab 218, KEN-D09-0043-0277.  It's the1

statement the witness told the Prosecution that he gave, he's recognized his signature2

and he states that the contents that have been put to him regarding (Redacted)3

(Redacted)4

are true.  Your Honours, I'd ask for those to be exhibited please.5

Your Honours, I've got additional pages in fact which I'll hand up, the missing one6

page, which with the court officer's leave I would hand up now.  They've got ERN7

numbers.8

PRESIDING JUDGE EBOE-OSUJI:  Can you -- Prosecutor, are you aware of the9

missing pages?10

MR GARCIA:  Not until your Honour pointed it out, your Honour, and I'm grateful11

for that obviously.12

We'd like obviously for the witness to have a chance to look at the missing page and13

confirm that it's the content that he gave at the time.  Once that's done, and once that14

statement is complete, then we have no objection for it going into the record.15

PRESIDING JUDGE EBOE-OSUJI:  Indeed.  Can we show the missing pages to the16

witness -- missing page to the document?17

MR KHAN:  Yes, if the document at page 0278 could be put on the screen please?18

THE COURT OFFICER:  Mr Khan, it is not under eCourt.19

MR KHAN:  Ah.  So I'd ask that -- we've got an ERN number, it's20

KEN-D09-0043-0278, and I'd ask for the witness to look at the bottom -- bottom21

portion of that.22

Q.   Witness, if you could please look at the bottom of the page, that's your signature.23

That's right, isn't it?24

A.   Yes.25
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Q.   And that's your ID card, isn't it, sir?  That's the number of your ID card?1

A.   Yes, your Honour.2

Q.   And that's part of the same statement you gave to (Redacted) on (Redacted)3

(Redacted) isn't it?4

A.   Yes, your Honour.5

MR KHAN:  Yes, thank you very much.  If you could have that taken from the6

witness, please.7

Your Honour, I'd ask for that document starting KEN-0277-0278, 0279 and 0280, the8

full set to be exhibited please.9

PRESIDING JUDGE EBOE-OSUJI:  Four pages.10

Ms Buisman?11

MS BUISMAN:  No objection.12

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia indicated he has no objection to the13

document going in.14

MR GARCIA:  That's correct, your Honour.15

MR KHAN:  I'm grateful.16

PRESIDING JUDGE EBOE-OSUJI:  Document admitted as the next Ruto Defence17

exhibit.18

THE COURT OFFICER:  The document KEN-D09-0042-0366 will bear the number19

MFI-T-D09-00310.  The document KEN-D09-0043-0277 will bear the number20

EVD-T-D09-00311.  The missing page will be provided to the Registry for upload21

under eCourt at a later stage.22

MR KHAN:  I'm most grateful.23

And if we could then go please to tab 84, and it's KEN-OTP-0101 --24

PRESIDING JUDGE EBOE-OSUJI:  One second.  One second, Mr Khan.  Yes,25
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Mr Khan?1

MR KHAN:  I'm grateful.  Yes, if KEN-OTP-0101-2659 could be put on the screen,2

and it's a -- from The Standard Online and at the bottom right-hand corner it has a3

date (Redacted) It's headed (Redacted)4

by (Redacted)5

Q.   Witness, do you know -- do you know of (Redacted) that he's a journalist in6

Kenya?7

A.   I can't remember, your Honour.8

Q.   Right.  And I quote from the first paragraph:9

(Redacted)10

(Redacted)11

Can you see that?12

A.   I can see, your Honour.13

Q.   And you see in the next paragraph that quote:14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

And then five paragraphs down, quote:19

(Redacted)20

(Redacted)21

Witness, you must have been aware at that time that (Redacted) was (Redacted)22

(Redacted)23

isn't that right?24

A.   This is when now?25
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Q.   In (Redacted)1

A.   This was published in any paper?2

Q.   Well, were you aware of that as of (Redacted) or not?3

A.   I'm not sure about that, but (Redacted) was -- actually if I went -- I can4

remember I went (Redacted) and I went to (Redacted) and that is all that I can5

know.6

MR KHAN:  Well, let me take you to another document where the date is a bit7

clearer.  Maybe I should have started with that.  It's KEN-D09-0042-0353.8

PRESIDING JUDGE EBOE-OSUJI:  Where is it?9

MR KHAN:  It's tab 84A.10

PRESIDING JUDGE EBOE-OSUJI:  Whose binder?11

MR KHAN:  Defence binder number 1.12

And if we can go straight maybe to the second page, which is 0354, and the first page13

is from The Standard newspaper, (Redacted) That's page 0353.14

And then over the page if you can scroll to the left-hand side column?15

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, I'm having difficulty in following16

where you are.  First you said the tab is where?17

MR KHAN:  Your Honour, I thought it was 84A.  Let me just double check that.18

84A.  84A.  And, Mr President, it's the second page.  The front page looks like this,19

(Redacted) It's The Standard --20

PRESIDING JUDGE EBOE-OSUJI:  I see it.  Yes, I see it now.21

MR KHAN: -- and it's printed on double sides and so one has to just turn the page.22

And if we could with the court officer's assistance go to the left column, and this is23

a -- just a few days after the previous article talking about the news that (Redacted)24

(Redacted)25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 55/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Private Session)                  ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 56

(Redacted)1

Q.   So a few days later what do we have, Witness, in the end column, quote,2

(Redacted) Can you see that?3

A.   That's what I can see in there.4

Q.   Yes.  And I will read the paragraphs, quote:5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

Do you see that, Witness?15

A.   I can see that, your Honour.16

Q.   And you see the date is (Redacted)?17

A.   Yes, your Honour.18

Q.   Yes.  Were you aware that around this time, with the (Redacted)19

(Redacted)20

(Redacted)21

(Redacted) Are you aware of that?22

A.   I'm not aware, your Honour.23

MR KHAN:  Mr President, I'd seek to go to tab 85 of Defence binder 1 - 85A in24

fact - and we can go straight to the third page, but I'll give the ERN.  It's25
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KEN-D09-0043-0678, and I'd ask to go straight to the third page which is 0680.  It's an1

article from The Standard newspaper of (Redacted) so again in this2

period -- (Redacted) and there's an article at the bottom of the page by (Redacted)3

(Redacted) It's page 0680 we should go to.4

Q.   And, Witness, (Redacted) that's the day after you signed your statement5

with (Redacted) at (Redacted) isn't it?6

A.   If -- if you mention (Redacted) then I can say okay, it's that, because I sent it on (Redacted)7

which is no problem.8

Q.   Yes.  So the day after you sign with (Redacted) a statement (Redacted)9

(Redacted) goes to the -- well, an article is published.  Can you see that10

on the screen?11

A.   I can see now, but I didn't -- during that time I was -- I didn't see it, so I'm not12

aware of it.  Even if it is, I can see here now is your collections.13

MR KHAN:  Well, it's page 0680, and if we could zoom in on the bottom part of it,14

the article at the bottom, (Redacted)15

(Redacted)16

Q.   And, Witness, I'll read it to you.  The second column, at the end paragraph,17

quote -- (Redacted) says this, quote:18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

Can you see that, Witness?2

A.   I am seeing that.3

Q.   And then if you go to the end, the last paragraph of the article, it says, and I4

quote, (Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

Can you see that?10

A.   Yes, your Honour.11

Q.   Yes.  And, Witness, you're aware that this article talking about the ICC, all of12

that is well before the Prosecutor of the ICC was even authorised to start13

investigations in Kenya?  You're aware of that, aren't you?14

A.   I can't remember, your Honour.  But if it is 2009 --15

Q.   It's (Redacted) this article, (Redacted) So you're aware this is well before the16

Prosecutor of the ICC was authorised by the Judges of this Court to commence17

investigations in Kenya; isn't that right?18

A.   I cannot confirm that, your Honour.19

Q.   Well, you know that -- well, let me move on on that issue?20

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, yes, you may have to move on.  But is21

your proposition, what you are driving at this: (Redacted)22

(Redacted) and he may have23

succeeded in (Redacted) is that your24

point?25
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MR KHAN:  No, that's only part of it.  Your Honour, it's an important part but only1

part of it.  And in order to get those funds he had to have witnesses, and that's the2

second part.3

PRESIDING JUDGE EBOE-OSUJI:  All right.  So you are now driving to that second4

part, I hope?5

MR KHAN:  Your Honours, I'm moving forwards.6

PRESIDING JUDGE EBOE-OSUJI:  Yes.7

MR KHAN:8

Q.   And, Witness, you told the Prosecution that in fact (Redacted)9

(Redacted) isn't that right?10

A.   That is what is happened already, your Honour.11

Q.   And you told the Prosecution that (Redacted) was paying your rent and financed12

your children's education; isn't that right?13

A.   That's what I (indiscernible).14

Q.   That is what?15

A.   I -- I can remember that, your Honour.16

Q.   Yes, thank you.  And you confirmed to the Court that that money came from17

(Redacted)?18

A.   That is true, your Honour.19

Q.   And the contact person at (Redacted)20

(Redacted)21

A.   Yes, your Honour.22

Q.   And it was (Redacted) that was (Redacted)?23

A.   Yes, that's I've confirmed and even I've just confirmed that here.24

Q.   Yes.  So as of (Redacted), you were (Redacted)25
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(Redacted) is that right?1

A.   True, your Honour.2

Q.   And you told the Prosecution that as part of that you (Redacted)3

(Redacted) do you remember saying that?4

A.   Yes, your Honour.5

Q.   And (Redacted) is in (Redacted) correct?6

A.   Yes, your Honour.7

Q.   And you told the Prosecution that by (Redacted) that's8

right, isn't it?9

A.   Yes, your Honour.10

Q.   You have (Redacted) You move away from11

(Redacted)12

A.   Yes, your Honour.13

Q.   And in (Redacted) you go to (Redacted) correct?14

A.   Yes, your Honour.15

Q.   And throughout the time you're (Redacted)16

(Redacted) and were in (Redacted) is that right?17

A.   That's what I said.18

Q.   Yes.  And you told the Prosecution that on (Redacted) you went to (Redacted) So19

whathappens, you're in(Redacted)--you're in(Redacted), you leave(Redacted)for(Redacted)because20

you have (Redacted) you leave the (Redacted) for a while, for whatever reason, and21

then you come back on (Redacted) to (Redacted) because you were saying that you22

(Redacted) is that right?23

A.   Yes, your Honour.24

Q.   And you stayed in (Redacted) for a few days and then left; is that right?25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 60/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Private Session)                  ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 61

A.   I left where?1

Q.   You left (Redacted)?2

A.   To where?3

Q.   Witness, did you leave (Redacted)?  I'm quoting from your interview, it's tab 216.4

You were not asked by the Prosecution where you left.  But you told the Prosecution5

you left (Redacted) correct?6

A.   I'm not clear about that --7

Q.   Okay, let --8

A. -- but if I can tell you briefly I can -- I know what happened.9

Q.   Well, let me -- let me move on, in fact, because you tell the Prosecution - maybe10

there is no confusion about that - that you returned to (Redacted) again the day, and I11

quote, this is what you told the Prosecution, you returned to (Redacted) again, quote, "...12

the day before Ocampo was given the go ahead, which was a Wednesday."13

Do you remember saying that?14

A.   That's what I can -- I cannot recall, but it's -- even during my preparations, I15

think I didn't go through that side.16

Q.   But just casting your mind back to what you told the Prosecution what17

happened, you say that the day before Ocampo was given the go ahead, which was a18

Wednesday, you came back to (Redacted); is that right?19

A.   From where now?  I cannot understand it.20

Q.   Well, you remember telling the Prosecution you came to (Redacted) on a21

Wednesday, the day before Mr Ocampo was given, in your words, the go ahead.22

A.   I can -- I'm not remembering very well, your Honour.23

Q.   Are you aware that the go ahead, the authorisation for Mr Ocampo to24

commence investigations in the Kenya situation was granted by Judges of this Court25
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on 31 March 2010?1

A.   I'm not aware, your Honour.2

Q.   And that was on a Wednesday?  That's what you told the Prosecution.  You3

told the Prosecution that was on a Wednesday.  And you're right, we're saying.4

We're saying 31 March was a Wednesday in fact.  Do you agree with that or not?5

A.   I can agree if -- yes, I can agree what I've tell Prosecution.6

Q.   Yes.7

A.   I cannot deny.8

MR KHAN:  So, your Honours, I'll move on.  It is tab 216, KEN-OTP-0132-0133, at9

0146, lines 433 to 438.  And I'll move on.10

Q.   So you moved to (Redacted) -- or, you moved back to (Redacted) the day before, which11

means (Redacted).  And that travel, that travel to (Redacted) on (Redacted) was arranged12

by (Redacted) is that right?13

PRESIDING JUDGE EBOE-OSUJI: (Redacted) or (Redacted)?14

MR KHAN: (Redacted).15

Q.   It was arranged by (Redacted) is that right?16

A.   Yes, that is -- because they were the one who -- (Redacted) --17

Q. Yes.18

A. – the (Redacted)19

Q.   Yes.20

A.   And after some times, actually in (Redacted) after --21

Q.   That's fine, Witness.  Sorry to cut you off.22

A.   After somebody (Redacted) that's why I -- I raised (Redacted)23

Q.   Yes.24

A. -- (Redacted) Somebody -- it's not -- somebody I can say, (Redacted) and I25
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(Redacted)1

Q.   Witness, I will -- Witness, I will interrupt you because we have a lot of ground2

to cover and you've been examined for many days by the Prosecution.  You can just3

answer this question, and my friends for the Prosecution can re-examine on any area.4

So --5

PRESIDING JUDGE EBOE-OSUJI:  Let's have his answer now on this matter, on this6

point.7

MR KHAN:  Indeed.8

Q.   The President said continue.9

A.   Yes, it -- it was on (Redacted) I heard -- (Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

PRESIDING JUDGE EBOE-OSUJI:  He said (Redacted)?15

THE WITNESS:  Yes.16

PRESIDING JUDGE EBOE-OSUJI: (Redacted)17

THE WITNESS: (Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

PRESIDING JUDGE EBOE-OSUJI:  Now, Mr Khan had asked you earlier about17

when you returned to (Redacted)18

THE WITNESS:  Yes, your Honour.19

PRESIDING JUDGE EBOE-OSUJI:  Correlating it in time --20

THE WITNESS:  Yes.21

PRESIDING JUDGE EBOE-OSUJI: -- with when the Court - this Court - gave the go22

(Redacted)23

THE WITNESS:  Yes, your Honour.24

PRESIDING JUDGE EBOE-OSUJI: -- to Mr Ocampo --25
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THE WITNESS:  Yes.1

PRESIDING JUDGE EBOE-OSUJI: -- are you able to relate your return to (Redacted)2

after all this to --3

THE WITNESS:  Yes, it is during that time.  I cannot refuse because it was in public4

that Ocampo -- this -- had been given the go ahead to investigate.  Maybe during5

that time I was (Redacted) but I'm sure (Redacted) your Honour.6

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, proceed.7

MR KHAN:  I'm grateful.8

Q.   Witness, I wasn't talking about (Redacted) I was talking about (Redacted) So you9

come back to (Redacted) you tell the Prosecution (Redacted)10

(Redacted) And it's in fact the case, isn't it, that you11

met (Redacted) from (Redacted) to discuss these protective issues, that's what you12

told the Prosecution?13

A.   No, this guy actually -- because I didn't want to mention his name because he's14

another (Redacted) but he was just telling me actually a (Redacted) report about what is15

going on, and then he advised me to go to (Redacted) and that was how it went.16

Q.   Yes, Witness, please, I will have to insist --17

A.   Yes.18

Q. -- because of the time.19

A.   Yes.20

Q.   I'm trying to ask very focused questions.21

A.   Yes.22

Q.   And you can, if you wish --23

A.   Yes.24

Q. -- answer "Yes" or "No". We don't need an explanation on everything. You25
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met (Redacted) to discuss your (Redacted) isn't that right?1

A.   No, to just inform him that my -- my problem.2

Q.   In fact he's the person that invited you to (Redacted) isn't that right?  That's what3

you told the Prosecution.4

A.   But he was telling me to go to more -- maybe more several place such (Redacted).5

Q.   And (Redacted) - which I hope it's spelt properly, yes it is - he in fact was6

the (Redacted) isn't that right?7

A.   I'm not sure.  I'm don't -- I don't know his position, your Honour.8

Q.   Well, you knew that he was a (Redacted)?9

A.   I don't know his position, your Honour, as I've said.10

Q.   So you're talking to somebody about these issues and you're saying to this11

Court you didn't know --12

A. I know it is --13

Q.   (Microphones overlapping)14

A.   If I say an (Redacted) I don't15

know if he was (Redacted) That's what I'm saying.16

Q. (Redacted)17

A.   I can confirm that he was.18

Q.   And, Witness, in fact, you told the Prosecution also that you were told by19

(Redacted) who asked you to go to (Redacted) whether you wished to go to (Redacted).20

Do you remember telling that to the Prosecution?21

A.   That one happened in (Redacted) after I report (Redacted) It wasn't22

happen in the -- it was not for the (Redacted) anyway, it was earlier, earlier in (Redacted).23

Let us not complicate things.24

Q.   Well, let me be clearer then.  In fact, what they said to you is that they wanted25
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to take you to (Redacted) isn't that what you told the Prosecution?1

A.   No, that's -- it was a temporary thing that they wanted to make it so that I2

may -- if I may feel safe.  That is the only suggestion he gave to me, your Honour.3

Q.   Yes, they told you they wanted you to go --4

A.   No.5

Q.   Witness, let me finish please.  And I'm quoting from your transcript to the6

Prosecution.  You told the Prosecution that the officials from (Redacted) that asked you7

to go to (Redacted) that they wanted to take you to (Redacted) Do you remember telling8

that to the Prosecution or not?9

A.   I remember it was just a comment from that official and then I told the10

Prosecution what actually happened.  And that one actually it was in (Redacted) when11

I met that officer from Prosecution immediately after this 12th.12

Q.   So the answer is yes to my question?13

A.   Yes, your Honour, but --14

Q.   Yes, thank you.  Witness, next question:  You by the (Redacted) told the15

Prosecution that you had obtained a temporary passport valid for ten years.  Do you16

remember saying that?17

A.   Yes, I do.18

Q.   And after you obtained that passport, you travelled to (Redacted) is that right?19

A.   Yes, I do.20

Q.   And (Redacted) you're aware had communicated with (Redacted) and (Redacted)21

(Redacted) gave you 3,000 shillings from (Redacted) to travel to (Redacted) is that right?22

A.   No, (Redacted) was giving me the money.  I think the previous it was given23

by the -- not from the (Redacted) by then.  He was telling me that, "This is the money I24

can give you."25
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Q.   Well, Witness, I refer to tab 43, OTP bundle, KEN-OTP-0057-0182 at 0186 from1

line 133.  And you told the Prosecution that (Redacted) had communicated with (Redacted)2

(Redacted) and he gave you 3,000 shillings of your travel to (Redacted)3

But let's move on.  You got to (Redacted) and you spent the money that you had been4

given sleeping in a number of -- a number of hotels during that week; is that right?5

A.   Yes, your Honour.6

Q.   And you then, spending all your money, you go to (Redacted)7

(Redacted) and said you had nowhere to live and you had used8

up the money that had been sent by (Redacted) isn't that right?9

A.   From (Redacted), yes, your Honour.10

Q.   And then (Redacted) got you a house; isn't that right?11

A.   Yes, your Honour.12

Q.   And you told the Prosecution that you went to the (Redacted)13

(Redacted) requesting protection from them without telling (Redacted) isn't14

that right?  That's what you told the Prosecution?15

A.   That is my position, your Honour.16

Q.   You went without his knowledge?17

A.   Yes, your Honour.18

Q.   Yes.  And in fact you were housed in (Redacted) by the (Redacted)19

(Redacted) is that right?20

A.   True, your Honour.21

Q.   A very luxurious apartment, wasn't it?22

A.   If I say I was housed by (Redacted) that is okay.23

Q.   It's an expensive area, (Redacted) in (Redacted) isn't it?24

A.   It is, your Honour.25
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Q.   And an expensive area, expensive apartments?1

A.   I don't think it was expensive because it was a single room.2

Q.   Now, you were taken to the (Redacted) apartments, you were taken in by (Redacted)3

(Redacted)4

A.   Yes.5

Q. -- you say.6

A. Yes, your Honour.7

Q.   And that's just five days before you were screened by the Prosecution.  That's8

five days before your original contact telephone interview with the Prosecution.9

That's right, isn't it?10

A.   If you ask how I get the contact with --11

PRESIDING JUDGE EBOE-OSUJI:  Can you just answer the question, Witness.12

MR KHAN:13

Q.   Witness, you were put in this apartment in (Redacted) by the (Redacted)14

(Redacted)15

A.   Yes, your Honour.16

Q. -- five days before your first screening with the Prosecution; isn't that right?17

A.   If I can remember, your Honour.18

Q.   Yes.  Now, I'm right, am I not, that it was (Redacted) who requested you19

to come into (Redacted)20

(Redacted) isn't that right?21

A.   Not true, your Honour.22

Q.   And you met in fact the (Redacted) officer in the presence of (Redacted)23

isn't that the truth?24

A.   Not true, your Honour.25
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Q.   It's not true.  And you tell the Prosecution that although you're being housed1

by (Redacted) the person who gave -- you2

were given a phone, weren't you?3

A. Yes, your Honour.4

Q.   And the person that gave you the phone was the person from (Redacted) isn't that5

right?6

A.   Yes, your Honour.7

Q.   And the person from (Redacted) also gave you the contact8

information for the OTP investigators; isn't that right?9

A.   He didn't give me a contact.  He just tell me you will be called.10

Q.   And in fact, you met (Redacted) at the (Redacted) during the second week11

of April, didn't you?12

A.   That is true, your Honour.13

Q.   And you were given (Redacted) you say?14

A.   Yes, your Honour.15

Q.   He asked you if you talked to some people.  And the (Redacted) is a shopping16

mall, isn't it?17

A.   Yes, your Honour.18

Q.   In (Redacted)?19

A.   Yes, your Honour.20

Q.   And it's (Redacted)?21

A.   Yes, your Honour.22

Q.   And you told (Redacted) from (Redacted) that you would be ready to speak to23

the Prosecution on a Saturday, isn't it; isn't that right?24

A.   Yes, your Honour.25
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Q.   On the 17th you said?1

A.   Yes, your Honour.2

Q. (Redacted)3

A.   True.4

Q.   Yes. (Redacted)5

(Redacted)6

A.   Yes, your Honour.7

Q.   And what was (Redacted)?8

A.   I cannot remember (Redacted) but he was telling me you have been away -- I9

cannot --10

Q.   It's fine.11

A.   I cannot recount how it was, but I was given.12

Q.   Yes.13

A.   I'm still having that small paper, but I cannot -- I'm not having it now.14

Q.   Where is that small paper?15

A.   I don't have it here, but I don't know where it is but --16

Q.   But you just said, Mr Witness, "I'm still having that small paper."  Where is it?17

A.   I think it's -- it's in my files, if I can collect it, but it is there.  But I cannot18

remember where it is actually.19

Q.   And where are your files?20

A.   I cannot find it.  I cannot remember last seeing it, your Honour.  I cannot even21

know where -- if it's -- but I remember was still having by last year.22

Q. (Redacted)23

A.   No, your Honour, because I cannot remember where it is at the moment.24

Q.   Okay.  So as you had discussed with (Redacted) of (Redacted) you received a25
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phone call on the 17th, didn't you?1

A.   That is true, your Honour.2

Q.   A Saturday, yes?3

A.   I remember 17.4

Q.   And you were asked (Redacted), weren't you?5

A.   I didn't ask (Redacted) He was the one who -- (Redacted)6

(Redacted)7

(Redacted)8

Q.   Now, you received money from (Redacted) didn't you?9

A.   For what purpose?10

Q.   Witness, answer the question, please.  You received money from (Redacted)?11

A. (Redacted)12

Q.   You received money through M-Pesa, didn't you, on your phone?13

A.   That is few days before I travelled to (Redacted) That is in August.14

Q.   You received money from (Redacted) via M-Pesa; isn't that the truth?15

A.   That is few days when I wanted to travel to (Redacted)16

Q.   Yes.  And how many times did you get -- did (Redacted) or (Redacted)17

give you money?18

A.   He didn't give me money.  He gave me money for the last time which19

I -- I -- I -- I used to -- I relocate my family from home to (Redacted) and then those20

money that I used to -- we travelled to (Redacted) That's what only he gave me.21

Q.   Yes.  And your first face-to-face meeting with the Prosecution was (Redacted)22

(Redacted) correct?23

A.   That is it.24

MR KHAN:  Mr President, I'll now go to tab 194.  Your Honour, it's a document25
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from the Prosecution, Office of the Prosecution of this Court, KEN-OTP-0145-0766.1

And that can be put on the screen for the witness.  And in fact, we can go straight to2

0767, second page, 0767.3

Q.   And, Witness, you can see from this document, which is a list of the -- an4

analysis of the M-Pesa receipts and SMSs that were received on your phone and it's5

been provided by the Prosecution.  You'll see that on 15 July, if you look at the6

third -- the fourth column, 15 July 2010, you received an SMS, didn't you, from7

(Redacted)8

A.   Can --9

Q.   Sorry, sorry.  You received an SMS, (Redacted)10

(Redacted)11

A.   Yes, your Honour.12

Q.   This (Redacted) is in fact (Redacted); is that right?13

A.   It's true, your Honour.14

MR KHAN: And that's (Redacted)15

Q. So you received that SMS.  And then if you go below and you see that he says,16

"I want to send ... funds for your papers.  Is mpesa ok?"  You see that, don't you?17

A.   Yes, your Honour.18

Q.   And it continues.  And then if you go four down at 12:36:56, you receive 29,98019

shillings from (Redacted) Can you see that?20

A.   I remember, yes, your Honour.21

Q.   And that's correct, isn't it, you received that money?22

A.   Yes, I received that.23

Q.   If you go just below it at 1:20, 13:00 -- 13:20 hours, 51 seconds, you receive24

further M-Pesa, this time 23,840 from (Redacted) is that right?25
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A.   True, your Honour.1

Q.   And further payments have been received on 29 July 2010, 3,045; is that right?2

A.   I cannot dispute this, your Honour.3

Q.   And below that, 2 August, 16,970; is that right?4

A.   15 of August?5

Q.   2 August, the second from the bottom of that page.6

A.   Yes, your Honour.7

Q.   16,970 from (Redacted)?8

A.   Yes, your Honour.9

Q.   What was that money for?10

A.   Now, I was -- this was only to prepare my family, your Honour.11

Q.   To go where?12

A.   We were about -- we had already get information to travel out of the country to13

(Redacted) and I have some issues to still struggle with it with people.14

Q.   To travel to meet the investigators from the OTP; is that right?15

A.   That is true, your Honour.16

Q.   And what issues were you still struggling with regarding that payment from17

(Redacted)?18

A.   There is so many issues, your Honour, before you leave your country, you have19

to prepare your family and everything, even papers and everything.  So that is the20

issue, your Honour.21

Q.   And it's correct, isn't it, this sum of 16,970 shillings received on (Redacted)22

that's just four days before your first face-to-face meetings with the investigators of23

the Office of the Prosecution of this Court; that's right, isn't it?24

A.   Yes, your Honour.25
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Q.   Now, Witness, (Redacted) continued to support your family right to the end of1

(Redacted) Now, that's the truth, isn't it?2

A.   At the end of June?3

Q.   Yes, through (Redacted) that's what you told the Prosecution?4

A.   I cannot recall very well this or not, but what I know is that this money that they5

sent to me is the money that I use, your Honour.6

Q.   Witness, I'm not talking about the M-Pesa.  I'm moving on from the M-Pesa.  I7

should have been --8

A.   Yes.9

Q. -- clearer?  So apart from this -- these M-Pesa payments that have been10

obtained from one phone that the Prosecution had in their possession and that were11

disclosed to the Defence, you received other benefits, you've said, for some months12

from (Redacted) as part of (Redacted) is that right?13

A.   This is -- there is no other money apart from this M-Pesa, your Honour.  That is14

what I could say support.  When I call it support to the Prosecution, that is the15

money that I get it, your Honour.16

Q.   Yes.  You see, you told the Prosecution that your (Redacted)17

(Redacted) and your funding from (Redacted) for the family and yourself18

continued through June 2010.  That's what you told the Prosecution, isn't it?19

A.   No.  The last was asking me the question and then I tell him that I get some20

money somewhere, but I didn't get any money from (Redacted) apart from that one.21

This one I was getting when I'm preparing myself, your Honour, but the other one I22

was getting in January and February.23

Q.   Well, let me be clearer before I read your interview extracts.  This is money that24

came through (Redacted)25
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A.   That is early.1

Q.   That - if I can finish - this is money up to -- through to June 2010?  The --2

A.   No, no.3

Q.   Witness, you must allow me to finish.  Do you understand?4

A.   Yes, your Honour.5

Q.   This is money that you received through (Redacted) and (Redacted) from (Redacted)6

through to the end of June 2010; is that right?7

A.   That is not true, your Honour.  I stopped getting the money from (Redacted) I8

think somewhere March.9

Q.   Okay.  Mr Witness, I'm going to read part of your interview transcript,10

KEN-OTP-0132-0091 at page 0096.  It's tab 168 of the Defence second folder, and at11

lines 147 you say this, and I quote, "Yes ..." --12

PRESIDING JUDGE EBOE-OSUJI:  One second.  One second.  Let's get there.13

MR KHAN:  I'm grateful.14

PRESIDING JUDGE EBOE-OSUJI:  And the ERN number is what, you say?15

MR KHAN:  Mr President, the ERN is KEN-OTP-0132-0091 at 0096, lines 147 to16

147 -- 147 to 157, and the second document I'm going to go to as well is at tab 226.17

PRESIDING JUDGE EBOE-OSUJI:  Yes, proceed.  We're now at 0096?18

MR KHAN:  Yes.19

Q.   At 0096, Witness, you say this and I'll quote from 147.  Quote: "Yes.  When I20

left West Kenya I came to (Redacted)21

And when -- and then you're asked: "And when was that, did you arrive in22

(Redacted)23

And at this stage of the interview you say, quote: "We're (Redacted) at the time of24

the interview, and you say quote: "It was in June."25
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You're asked by the investigator, quote: "Ok.  Did (Redacted) sustain you ..." --1

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, can you pause there. The reference to2

(Redacted) there --3

MR KHAN:  The date of interview.4

PRESIDING JUDGE EBOE-OSUJI: -- "We're in (Redacted) that's a question.5

MR KHAN:  Yes.6

PRESIDING JUDGE EBOE-OSUJI:  And it's a question posed by the interpreter.7

MR KHAN:  Yes, it's in fact through the --8

PRESIDING JUDGE EBOE-OSUJI:  Is that the interpreter interpreting --9

MR KHAN:  The investigator.10

PRESIDING JUDGE EBOE-OSUJI: -- the investigator's question?11

MR KHAN:  Indeed.12

PRESIDING JUDGE EBOE-OSUJI:  So it wasn't the witness that said that.13

MR KHAN:  No, indeed.  I'm most grateful.14

PRESIDING JUDGE EBOE-OSUJI:  All right.15

MR KHAN:16

Q.   And, Witness, your answer is this:  "It was June."17

And then you're asked, quote:  "Ok.  Did (Redacted) sustain you when you were in18

(Redacted)19

And you say at line 157, quote: "Yes, and they continued to support my family."20

And then at 159, quote:  "But at some stage (Redacted)21

(Redacted)22

You're asked at 168:  "Where was your family living at the time?"23

And you say: "At home.  They were at home because I couldn't sacrifice my family,24

moving around with them."25
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And then at 178 you say that (Redacted) is the (Redacted) and you repeat at 180:  He1

"... (Redacted)2

And I will then put another portion in time to you, and it's at binder 226 of the3

Defence bundle and the ERN is KEN-OTP-0143-0208.  Mr President, with your leave4

I'd refer to 0223 - 0223 - and quote from line 477.  The witness says, quote: (Redacted)5

(Redacted)6

(Redacted)7

He's asked by Interviewer 1:  "Yeah ... how did they protect you?" -- "And how did8

they protect you?"9

And you say quote unquote: "Yeah."10

And then at 482 you say:  "They helped ... they provided me accommodation, a11

house in (Redacted)12

At 485 you continue:  "Later they transferred me to (Redacted) ..."13

(Redacted) "... in the same city of (Redacted) to date until yesterday."14

And at 489:  "But also (Redacted) was still giving me some funds to do some15

schooling and some whatever."16

You can see that, Witness?17

A.   Yes, your Honour.18

Q.   Yes.  So seeing that, it's correct that when you were in (Redacted) you're still19

receiving funds from (Redacted); is that right?20

A.   That is the money that I requested specifically.  That is you see in M-Pesa, not21

through (Redacted) But true (Redacted) stop it earlier, but I cannot remember22

either February or March.23

Q.   So they were paying you? (Redacted) when you're in (Redacted) --24

A.   Just --25
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Q. -- are paying you -- Witness, (Redacted) are paying you money when you're in1

(Redacted) for your protection; is that right?2

A.   No, it was not protection.  I was already in protected with (Redacted)3

(Redacted)4

Q.   So just they were giving you money for "schooling and some whatever"?5

Those are your words at line 491, and I quote you, giving you money for quote "...6

funds to do some schooling and some whatever."  Is that right?7

A.   That is what I said.8

Q.   Thank you.  We can move on.  Now, Witness, you told the Prosecution that9

you firstly were given an apartment in the (Redacted) area of (Redacted).  Do you10

remember that?11

A.   Yes, your Honour.12

Q.   And then you say at the end of June you were moved into a two-bedroom13

apartment in (Redacted) Do you remember saying that?14

A.   In (Redacted)15

Q.   Yes, in (Redacted)16

A.   Yes.17

Q.   And that's really very, (Redacted) isn't it?  That building18

is very close to the --19

A.   Not far.20

Q.   No, not far.21

A.   Yes, about 2, or a kilometre or 2 kilometres.22

Q.   Yes.  Very close to where (Redacted) was staying; is that right?23

A.   I didn't know where (Redacted) was living, but (Redacted) was living -- I didn't24

know that he was living next to (Redacted)25
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Q.   You knew very well where (Redacted) was living at that time, didn't you?1

A.   I just know the last days when I'm about to go to come.2

Q.   And he knew where you were living, didn't he?3

A.   That is the last days I think in early -- some end of July, about two days to that4

time.5

Q.   Right.  Well, I'll move on on that issue, Witness, and move on to something6

else.  At (Redacted) at this time you were receiving a monthly allowance from them,7

weren't you?8

A.   I didn't --9

Q.   That's what you told the Prosecution.10

A.   I didn't receive the last money for the month that I have come; that is the end of11

July.12

Q.   Okay.13

A.   I received the money the beginning of July, yes, from (Redacted)14

(Redacted)15

Q.   Well just pause there, Witness.  Let me take it in stages.  You told the16

Prosecution that in April 2010 you were receiving 20,000 shillings a month from (Redacted)17

(Redacted) is that right?18

A.   That is true, your Honour.19

Q.   And after your phone interview with the Prosecution, after your screening with20

the Prosecution, it jumps to 30,000?  That's what you told the Prosecution, isn't it?21

A.   It jumped to 30,000 maybe only May.22

Q.   May and June?23

A.   May, yeah.24

Q.   Yes.  And in July, just before your interview with the Prosecution in (Redacted)25
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it jumped massively to 60,000 a month, didn't it?1

A.   It is only in July.  Only in July.2

Q.   Yes.3

A.   But I didn't get for the August because it was already -- they already -- they4

could have given me a week, the first week, so the money that I get only -- was only5

July.6

Q.   Yes.  So July jumps to 60,000 shillings per month, right?  That's what you told7

the Prosecution.8

A.   That's -- that's only one month, yes.9

Q.   Witness, the answer's "Yes," isn't it?10

A.   Yes.11

Q.   Not too difficult to say that, is it?12

A.   Yes.13

Q.   All right.  So you will confirm to the Court then that in April, May and14

June 2010 in fact you are receiving funds both from (Redacted)15

(Redacted) and also from (Redacted)?  You were receiving money from both16

entities; isn't that right?  That's very clear, you agree?17

A.   I'm saying there was specific issue which I was following up with (Redacted)18

Though it was helping me I cannot confirm, because (Redacted) just give me in a period19

of few days.20

Q.   Yes.21

A.   Not all those months.  Just few I think in month of July only.22

Q.   Witness, can you just try your best to answer the question and really I must --23

A.   I want to confirm --24

Q.   Witness, please.  Allow me --25
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A. -- because there was a specific reason I wanted --1

PRESIDING JUDGE EBOE-OSUJI:  Wait, wait, wait, wait.2

MR KHAN:  I'm grateful.3

Q.   Witness, I think there is a "Yes" or "No" answer to this.  Would you agree with4

me that in April, May and June 2010 you are receiving money both from (Redacted)5

(Redacted) and from (Redacted)?  Isn't that obvious?6

A.   It's not all through all time, your Honour.  It's only some few days which I7

request some money from (Redacted) but actually I was actually with (Redacted)8

(Redacted) There were some specific issues I request from (Redacted)9

Q.   So I'm not asking, Witness, the purpose for the money, you've said from (Redacted)10

it's schooling and a bit of whatever, but you received money for whatever purpose11

from (Redacted) and from the (Redacted) - from12

both organisations - in April, May and June 2010?  Is --13

A.   Not --14

Q.   Witness, please.15

A.   Not April, not May, your Honour.  It is clear in M-Pesa.  The money that I16

received that's from (Redacted) You can see from your screen.  So I don't want to17

accept -- I can accept the money that I gave, which is in the screen, through M-Pesa,18

your Honour.  I cannot deny that I get the money from there.19

Q.   Yes.  Witness, I know you can't deny the money from the M-Pesa because we20

have the document.21

A.   But I didn't get any other money.22

Q.   Witness, can I please remind you.  I know it's difficult, but we are trying to get23

to the truth I hope.  So please do me the courtesy of waiting for my question,24

pausing a little bit and then answering.  Do you understand, sir?25
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A.   Yes, your Honour.1

Q.   Yes.  So please leave aside M-Pesa.  You've talked about a bit of money for2

schooling and whatever and --3

A.   And that is the money that come through M-Pesa.4

PRESIDING JUDGE EBOE-OSUJI:  Now --5

THE WITNESS:  There was no other money that come through other sources, but6

through M-Pesa.7

PRESIDING JUDGE EBOE-OSUJI:  All right, Witness.  One second.  One second.8

One person at a time.9

Mr Khan, finish your question.10

MR KHAN:  I'm grateful.11

Q.   And so -- just one moment please, Mr President.12

Yes.  Well, Witness, I'll move it.  The Court have got the transcripts of your13

interview with the Prosecution.  In April --14

PRESIDING JUDGE EBOE-OSUJI:  Witness -- one second.  Witness, what were the15

specific issues that you said (Redacted) gave you money for?16

THE WITNESS:  It was preparations.  Actually I wanted for the first time to apply17

for real passport for my family and I start that process, but the time was not -- actually,18

that is the money that (Redacted) give it to me and that's the money I used for family19

problems, a little bit preparations.  That was what I used, your Honour, because I20

wanted to apply for real passport for the entire family, but the time period I started21

the process I prepared the -- by the time I was not having the birth certificates, like22

that, so those things running up and down.  That's where I used this money, your23

Honour.  So that's -- that is clear picture.  It was this, the time of preparation,24

because I know about moving in about two months or a month or so.  So that was25
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my preparation, your Honour.1

PRESIDING JUDGE EBOE-OSUJI:  So the money you received from (Redacted) were,2

the funds were for purposes of enabling you with your preparation to leave the3

country?  Is that what you are saying?4

THE WITNESS:  Yes, your Honour, but -- yes, including birth certificates for children,5

any other issues that come up, your Honour.6

MR KHAN:  I'm grateful.7

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, proceed.8

Q.   And these other issues included things like schooling for your children, is that9

right?10

A.   Yes, your Honour.11

Q.   And you told the Prosecution, Witness, that you received a total of 40,00012

shillings a month from (Redacted) Do you remember saying that?  And you told the13

Prosecution that you were receiving that money from (Redacted) until June 2010.14

A.   That is misinterpretation, your Honour.  Maybe according to my recollection,15

the month of June or April I didn't get any money from (Redacted)16

Q.   In fact, you told the Prosecution that from one sum of 40,000 that you received,17

you used 15,000 shillings to pay rent, and you gave (Redacted) the receipt.  Do you18

remember saying that?19

A.   I gave where?20

Q.   You gave a receipt for rent that you paid to (Redacted) Do you remember telling21

that to the Prosecution at lines 984 to 988 of your transcript?22

A.   I can't remember, your Honour.23

Q.   Well, do you remember preparing fake receipts to (Redacted)?24

A.   Which I've never give the fake receipt anyway.25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 84/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Private Session)                  ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 85

Q.   Did you give any receipts to (Redacted) or not?1

A.   I don't remember giving them.2

Q.   Do you remember telling the Prosecution you gave receipts?3

A.   I don't remember telling them.  And I have never give (Redacted) any receipts,4

because I've never meet with any official to give them receipts.5

MR KHAN:  Mr President, I'd seek to put on the -- well, read out the relevant part of6

the OTP bundle, it's tab 43 of the Prosecution's bundle.  It's the ERN is7

KEN-OTP-0057-0812, and I will go to lines at 967.  And your Honours will see at -- if8

we can put it on the screen, Mr President, perhaps.9

Mr President, I'll just read out with your leave the relevant portion at 0841, the10

witness is asked at line 971:  "When was the last time you received the money?"11

At line, let me start at 967, the talk is about 40,000 shillings a month.12

The witness agrees that's the amount that's been received at line 970.13

He's asked at 971:  "When was the last time you received the money?"14

At 974, he says:  "June."15

At 979, he says:  "I didn't get any money from them in July."16

Over the page at 0842, he says:  "In May I was paid 40.17

"I paid rent 15,000 ..." at line 986.18

And at 988 he says:  "... and I provided them with a receipt."19

Do you remember that, Witness?20

A.   I can't remember, your Honour.21

Q.   You can't remember.22

A.   That is -- I think it is (Redacted) that were taking the receipt,23

not (Redacted)24

Q.   Witness, you are clearly talking here in the interview about money from (Redacted)25
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And I'm putting it to you very clearly that if you gave receipts at all, they were fake1

receipts.  What do you say about that?2

A.   No, I didn't gave any fake receipts, your Honour.3

Q.   Because you've already -- it's clear from your interview with the Prosecution4

that you were living in hotels in March and April that were being paid for by (Redacted)5

(Redacted)?6

A.   I didn't say that, your Honour.  I didn't say that, your Honour.  I said 3,000,7

which (Redacted) gave it to me.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan --9

THE WITNESS:  And mine --10

PRESIDING JUDGE EBOE-OSUJI:  One second, Witness.11

Mr Khan, can you go to the previous page?  Page 28 native to the transcript.  Are12

you there?13

MR KHAN:  I'm not.  There is a problem with the file, Mr President.  We're trying14

to cope.15

Yes, Mr President, we see lines 28 -- or page 28.16

PRESIDING JUDGE EBOE-OSUJI:  Yes, page 28.17

MR KHAN:  Yes.18

PRESIDING JUDGE EBOE-OSUJI:  Looking at line 934.19

MR KHAN:  Yes.20

PRESIDING JUDGE EBOE-OSUJI:  Investigator 1 says this, quote:  "Now, coming21

back to (Redacted) when you were on the protection22

programme financed by (Redacted)" unquote.23

Then discussion goes on to mention some figures being given, 10,000, 20,000, 40,000.24

MR KHAN:  Indeed.25
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PRESIDING JUDGE EBOE-OSUJI:  It continues over the page to where you join up1

to 962 --2

MR KHAN:  Yes.3

PRESIDING JUDGE EBOE-OSUJI: -- 40,000 and going on from there.  Is there no4

difference between the witness receiving money from (Redacted) versus the witness5

receiving money from the (Redacted) for the purposes6

of protection programme financed by (Redacted)?7

MR KHAN:  Yes, Mr President, there is no difference.  We --8

PRESIDING JUDGE EBOE-OSUJI:  The point being --9

MR KHAN:  Yes.10

PRESIDING JUDGE EBOE-OSUJI: -- when we talk about the witness giving a11

receipt to somebody.12

MR KHAN:  Yes, okay.  I'm grateful.13

Q.   Witness, it's very clear that you tell the Prosecution, am I right, that you're14

receiving these funds from (Redacted) that's right?15

A.   That is -- yeah, that is earlier, your Honour.16

Q.   And you've told the Prosecution previously in that interview and the Court17

today that that money came from (Redacted) is that right?18

A.   Yes, your Honour.19

Q.   And at the same time you have also testified about receiving money from (Redacted)20

(Redacted)?21

A.   Not that -- that is no, your Honour.  By the time I was receiving from (Redacted)22

(Redacted) I had already informed the Court that I was never still not23

receiving from (Redacted) And this is my story even here, your24

Honour.  I don't know where confusion is.  I said that already some25
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misappropriation, and there was no further funding from (Redacted)1

Q.   Witness, I want to be clear.  I'm not saying at this period you're receiving in2

relation to this, this moneys --3

A.   I was saying earlier, your Honour --4

Q.   I'm not saying you're receiving cash directly from the (Redacted) I thought5

we had established that in (Redacted) you put in an application for funding6

(Redacted) and --7

A.   That is earlier, Your Honor.8

Q.   Yes.9

A.   That is between I think --10

Q.   Witness, Witness, sorry.  And that funding was granted and money was given11

to (Redacted) that's right, isn't it?12

A.   True, your Honour.13

Q.   Yes.  And here in this interview you're talking about money from (Redacted) that14

was given to you (Redacted)15

isn't that right?16

A.   That is true, your Honour.17

Q.   Yes.18

A. That is two months -- I think two months earlier, your Honour.19

Q.   Yes.20

PRESIDING JUDGE EBOE-OSUJI:  Let's not stray too far, Mr Khan.  The point -- the21

reason I brought this up it's about you put to the witness the proposition about22

having given receipts, fake or not.23

MR KHAN:  Yes.24

PRESIDING JUDGE EBOE-OSUJI:  The witness said he never gave any receipt to25
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(Redacted) but that he thinks he might have given receipts to (Redacted)1

MR KHAN:2

Q.   And my question, Mr Witness, is what receipts could you possibly have given3

to (Redacted) when in March and April you were4

being housed by (Redacted)?5

A.   I'm saying the receipts for the previous one, your Honour, it is not for the -- for6

the months or April already.  It's for the months, I think it was either February or7

March, your Honour.  That is what -- that is my position even if, even if I have read8

anything, maybe some confusion because of interpretation and many other things9

here.  But the money that I received cash, 20 and 40, it was through (Redacted)10

And I think it was only two months, your Honour, earlier, before I went to11

(Redacted) And the money that I get (Redacted) that I was referring in there is that I12

get through M-Pesa for the preparation.13

Q.   Witness --14

PRESIDING JUDGE EBOE-OSUJI:  We will leave it at that now --15

MR KHAN:  I'm most grateful.16

PRESIDING JUDGE EBOE-OSUJI: -- Mr Khan for our lunch-break.17

MR KHAN:  Mr President, could I ask with the Court's indulgence if the Bench18

would consider shortening the lunch-break to just one hour?19

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, we will not do that.20

MR KHAN:  I'm grateful.21

PRESIDING JUDGE EBOE-OSUJI:  We'll do our regular programme and you're22

stopping tomorrow as indicated earlier in good time for Mr Garcia to do his23

re-examination.24

The Chamber will rise, but first we will bring or draw down the blinds.25
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Closed session, please.1

*(Closed session at 1.03 p.m.) Reclassified as Open session2

THE COURT OFFICER:  We are in closed session, Mr President.3

(The witness stands down)4

PRESIDING JUDGE EBOE-OSUJI:  Court will rise.5

THE COURT OFFICER:  All rise.6

(Recess taken at 1.04 p.m.)7

(Upon resuming in open session at 2.33 p.m.)8

THE COURT USHER:  All rise.9

Please be seated.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.11

Witness, welcome back.12

Mr Khan.13

MR KHAN:  Yes, I'm grateful, Mr President.  I can see that there are members of the public14

gallery that are following proceedings, and I must apologise to them that we'll have to go15

with your leave into private session.16

PRESIDING JUDGE EBOE-OSUJI: Mr Khan we've been in private session far too long17

pursuing this thing, quite frankly.  I don't know where we're going with it.18

MR KHAN:  Mr President, indeed, but the Defence will be first to be criticised if information19

relating to a Prosecution witness leaks into the public domain and, for that reason, prudence20

requires that we deal with this questioning of the next topic in private session.21

PRESIDING JUDGE EBOE-OSUJI:  Will it be a continuation of where we were before, that22

line of questioning?23

MR KHAN:  Mr President, very briefly, and then moving onto another topic.24

In fact, in relation to the second matter, I'm actually happy to go into public session.  The25
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reason for the caution in relation to that matter is the Prosecution started out in public session1

using the PIS but then for the remainder of that topic, the bit about the -- person number 10,2

but the remainder of the testimony was in private session, and so, your Honours, I'm content3

for it to be led in public, but I don't want to be interrupted, nor do I want to put the witness at4

any risk at all.5

PRESIDING JUDGE EBOE-OSUJI:  All right.  The point I make is if we are returning into6

private session to pursue the subject matter that we've been in private session all along7

discussing, we would expect you to wrap up that subject --8

MR KHAN:  Yes, I will --9

PRESIDING JUDGE EBOE-OSUJI: -- very, very quickly.10

MR KHAN:  I will follow the instructions of the Bench.11

PRESIDING JUDGE EBOE-OSUJI:  Yes.  Private session.12

*(Private session at 2.35 p.m.) Reclassified as Open session13

THE COURT OFFICER:  We're in private session, Mr President.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you.15

MR KHAN:  I'm grateful.16

Q.   Witness, did you know that the (Redacted) protection programme that you were in and17

that was being run by (Redacted)18

(Redacted)?19

A.   I'm not aware because I didn't even make a contact to this Court through (Redacted)20

(Redacted)21

Q.   Thank you, Witness.  And are you aware that that programme run by (Redacted)22

(Redacted)23

(Redacted)24

A.   That is strange because it's a -- it's a government institution of which any money that25
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come into there (Redacted) cannot know about that.1

Q.   Yes, I agree it's strange, but the last question on that topic, Mr Witness:  Are you aware2

that that programme run by (Redacted)3

(Redacted)4

(Redacted)?5

A.   I'm not aware, your Honour.6

Q.   And, Witness, just one other question.7

And the basis of my question, your Honours, is a statement of another witness,8

KEN-OTP-0047-0179.9

Mr Witness --10

PRESIDING JUDGE EBOE-OSUJI:  Is there a tab?11

MR KHAN:  Your Honour, there is not a tab.  It's P-32.12

Q.   But, Witness, just one explanation if you can help us, I don't know if you can --13

PRESIDING JUDGE EBOE-OSUJI:  No, you made a reference to an ERN number.  What is14

that?15

MR KHAN:  Mr President, it's the ERN number of a Prosecution statement that's been16

previously referred to in these proceedings.  I'm not going to -- we don't need the statement17

at the moment.  I'm just doing it for the record so that there is a proper basis for my18

questions and that later on, when the transcripts are being reviewed, the basis of the questions19

can be properly understood.20

PRESIDING JUDGE EBOE-OSUJI:  Let's see the -- where it is.  I want to see the tab if it is --21

MR KHAN:  Mr President, it's Prosecution disclosure.  It's not in this tab of documents you22

have before you.  I'm not exhibiting it.  I'm simply alerting the Bench as to the basis, the23

foundation of my questions and I can move on.  It's not in the binder.24

Q.   Mr Witness, do you have -- do you know why (Redacted) wouldn't know that you25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 92/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Private Session)                  ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 93

were in the protection of (Redacted)?1

A.   To say what?  Ask again.2

Q.   Can you give an explanation that -- as to why (Redacted) didn't realise that you were3

in his programme?4

MR GARCIA:  Your Honour, I object.  That calls for speculation and I'm not sure if the5

premise of that question has been confirmed by the witness, nor do I think he could confirm6

that, so on two bases.7

MR KHAN:  Mr President, the witness, as we've seen, has not been reticent in speculation8

before.  The basis of the question is (Redacted)9

(Redacted)10

(Redacted)11

So all I'm asking is does he have any explanation as to why (Redacted) believes he12

was not housed by (Redacted)13

Q.   So, Witness, can you help the Court, or you have no explanation?14

A.   Actually I cannot explain that because I was interviewed in the same room by another15

guy called (Redacted)16

Q.   Yes.17

A.   And later taken to the house after two days --18

Q.   I'm grateful.19

A. -- by somebody called (Redacted) and I've never met with (Redacted) any other time.20

MR KHAN:  Thank you, Witness.  That's sufficient.21

Your Honours, with your leave we'll go to tab 82, and it can be put on the screen,22

KEN-OTP-0113-0487.  It's a letter from (Redacted)23

(Redacted)24

And I'll read it to you, Witness.  It can also be put on the screen, but I'll read it, so if25
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you could pay attention.1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

Q. And, Witness, you can see at the bottom the signature of (Redacted) can you12

see that?13

A.   (No audible response)14

Q.   Witness, you have to repeat it I'm afraid because it wasn't caught by the microphone.15

A.   Yes, I can see, your Honour.16

Q.   Were you aware that (Redacted) wrote such a letter to the Prosecutor of this Court?17

A.   I'm not sure, your Honour.18

MR KHAN: Well, I want to go to the next document, it's at tab 81.  It's annexed to this.  It's19

the attached document to which (Redacted) refers again given to us by the Prosecution,20

KEN-OTP-0113-0488.21

And, Mr President, it is at tab 81.  And it's headed (Redacted) and it22

can be displayed in the courtroom.23

Q. And, Witness, (Redacted) refers the Prosecutor to various individuals, the first24

of whom is (Redacted) Now, you're aware that he was interviewed by the25
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Prosecution, aren't you?1

A.   Just heard, but I'm not aware.2

Q.   And you're aware that (Redacted) spoke to the Prosecution by telephone on 123

April 2010?4

A.   I heard, but I can't remember the date.5

Q.   Yes.  And you see below that (Redacted) -- can you see that?6

A.   I can see.7

Q.   Yes.  That person also you know was spoken to by the Office of the Prosecution.  Can8

you see that?9

A.   I can see.10

Q.   Yes.  And you're aware that person has -- is a Prosecution witness?11

A.   I just know recently by chance, just recently, but I don't know much about earlier.12

Q.   Yes, okay.  I'll move on. "3. (Redacted)" do you see that name?13

A.   Yes.14

Q.   Also know that that person referred by (Redacted) has -- is a Prosecution witness?15

A.   Yes, your Honour.16

Q.   Yes. And I won't go through all of them, but we can turn the page to 0488_01, the next17

page, (Redacted) Are you aware he's been interviewed by the Prosecution?18

A.   That one I'm aware of.19

Q.   You are, yes.  Look at number 9, that's your name.  Can you see that?20

A.   Yes, your Honour.21

Q.   Yes.  And of course, you're here.  You're a Prosecution witness.  Did you know that22

(Redacted) had sent your name, referred you to the ICC as a witness?23

A.   No, your Honour.24

Q.   And just look at the last page please, sir, 0489, also channelled by (Redacted) to the25
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Prosecution's office of this Court.  Can you see the name (Redacted)?1

A.   Yes, your Honour.2

Q. (Redacted)?3

A.   Yes.4

Q. (Redacted)?5

A.   Yes, your Honour.6

Q.   These people you know all have been interviewed by the Prosecution in this case?  You7

know they're witnesses, don't you, Prosecution witnesses?8

A.   Yes, I know your Honour.9

Q.   Yes.  And you see at the end another person receiving threats is (Redacted) Can you10

see that at the bottom?11

A.   I can see.12

Q.   Yes. (Redacted) wasn't receiving any threats, was he?13

A.   Basing on this writing he was the one who was writing.  I am not the one who was14

writing.  I don't know, your Honour.15

Q.   But you know at this -- at this time (Redacted) was going around his normal business16

of getting money in the normal manner.  He was doing his normal work at this time, wasn't17

he?18

PRESIDING JUDGE EBOE-OSUJI:  What is normal?19

MR KHAN:20

Q.   He was performing his usual activities in (Redacted)21

as he had done for the previous some years; is that right?22

A.   I cannot confirm he getting threats, your Honour.  Somebody can say he has get the23

threats maybe through any other methods.  I don't know.  I cannot confirm, your Honour.24

MR KHAN:  Mr President, with your leave, I'll leave that topic.  I would ask to exhibit25
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certain documents.1

Mr President, I'd ask to firstly MFI the newspapers that we had seen.  They were at2

tab 84, 84A, 85A.  I can give the ERNs.  KEN-OTP-0101-2659.3

PRESIDING JUDGE EBOE-OSUJI:  It will be MFI'd.4

MR KHAN:  I'm grateful.  The next is KEN-D09 -- KEN-D09-0042-0353.5

PRESIDING JUDGE EBOE-OSUJI:  It will be MFI'd as well.6

MR KHAN:  I'm grateful.  The third is KEN-D09-0043-0678.7

PRESIDING JUDGE EBOE-OSUJI:  Where is that?8

MR KHAN:  That is tab 85A.  It's a newspaper headed "Time Running Out" 85A.  Again9

dealing with the issues of witness protection programmes.10

PRESIDING JUDGE EBOE-OSUJI:  0678, you say?11

MR KHAN:  Indeed, 0678.12

PRESIDING JUDGE EBOE-OSUJI:  "The Great Conspiracy" is the banner; is that it?13

MR KHAN:  Yes, indeed.14

PRESIDING JUDGE EBOE-OSUJI:  All right.  It will be MFI'd as well.15

MR KHAN:  I'm grateful.  Mr President, then KEN-OTP-0145-0766, I'd ask for this to be16

exhibited.  It's the phone record that the witness has recognized.  And that should be17

exhibited in our submission.18

PRESIDING JUDGE EBOE-OSUJI:  Where is it again?19

MR KHAN:  Tab 194, your Honours.20

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia?21

MR GARCIA:  No objection, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman?23

MS BUISMAN:  We have no objection.24

PRESIDING JUDGE EBOE-OSUJI:  The document is admitted as the next Ruto Defence25
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exhibit.1

MR KHAN:  I'm grateful, Mr President.  Then the video of (Redacted) I'd ask to be2

MFI'd, KEN-D09-0043-0221 and the accompanying transcript.3

PRESIDING JUDGE EBOE-OSUJI:  Wasn't that done before, the MFI'ing?  No?4

MR KHAN:  I don't believe it was.5

PRESIDING JUDGE EBOE-OSUJI:  All right.6

MR KHAN:  I was originally seeking to exhibit it and then I was advised to come back to it7

once I had established more relevance at that particular moment in time.8

Your Honours, in my respectful submission, it should be exhibited, but because of the9

paucity of time, I'm just going to ask for it to be MFI'd.10

PRESIDING JUDGE EBOE-OSUJI:  As I told you at that time it is not necessarily the paucity11

of time.  There are other difficulties as well.  The document will be MFI'd.12

MR KHAN:  I'm most grateful.  And the accompanying transcript, Mr President, is at tab 74,13

KEN-D09-0043-222.14

PRESIDING JUDGE EBOE-OSUJI:  Also MFI'd.15

MR KHAN:  And, Mr President, just for the sake of the record, the other two documents I've16

shown ending 0113-0488 and 0487, they've previously been MFI'd and so I don't repeat the17

exercise now.  Thank you so much.18

THE COURT OFFICER:  The document KEN-OTP-0101-2659 will bear the number19

MFI-T-D09-00312.20

The document KEN-D09-0042-0353 will bear the number MFI-T-D09-00313.21

The document KEN-D09-0043-0678 will bear the number MFI-T-D09-00314.22

The document KEN-OTP-0145-0766_R01 will bear the number EVD-T-D09-00315.23

Document KEN-D09-0043-0221 will bear the number MFI-T-D09-00316.24

And finally the document KEN-D09-0043-0222 will bear the number25
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MFI-T-D09-00317.1

PRESIDING JUDGE EBOE-OSUJI:  Thank you.2

MR KHAN:  I'm grateful.  Your Honour, the next topic, which unless I'm guided otherwise3

I will seek to continue to do in private session, deals with the witness's account of the killing4

of person number 10 on 30 December, he says, at (Redacted) Mr President, because it was led5

in private session, I will seek to do the same with the Court's leave.  Your Honour, it does6

look like other people are present, but we haven't had evidence led as to the details, perhaps7

for the time being I should just continue in private, if that's agreeable to the Court.8

PRESIDING JUDGE EBOE-OSUJI:  All right.  Proceed.9

MR KHAN:  I'm grateful.10

Q.   Witness, you remember telling the Court that you saw a person, number 10 in the PIS, a11

(Redacted) who was killed in (Redacted) on 30 December 2007?12

A.   Yes, your Honour.13

Q.   And you told the Prosecution about that person, didn't you?14

A.   Yes, your Honour.15

Q.   When you were interviewed?16

A.   Yes, your Honour.17

Q.   In fact, you told the Prosecution - and it's KEN-OTP-0028-0556, at tab 6 of the18

Prosecution's first binder - you say that you received a telephone call, went to the scene and19

saw a man lying flat down.  Do you remember saying that?20

A.   I remember saying that I went there later.21

Q.   In fact, you say you saw the man in a pool of blood.  Do you remember saying that?22

A.   That is it.23

Q.   And you say you saw the man with machete marks on his face.  Do you remember24

saying that?25
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A.   Yes, your Honour.1

Q.   And you also say that you -- the police were standing by.  He was killed in the2

presence of the police.  You say that, don't you?3

A.   That is what I heard earlier that was it was said, but it was that the police officer escort4

him.5

Q.   Yes.  So you didn't see that?6

A.   I didn't see police because it was late after that time.7

Q.   Yes.  And what time did you see him lying on the floor in a pool of blood?8

A.   It was evening, your Honour.9

Q.   At what time in the evening?10

A.   I cannot remember.11

Q.   Well was it light, or was it dark?12

A.   Is what?13

Q.   Was it daytime still, or was it --14

A.   Almost at the end of the evening.15

Q.   So at that time --16

PRESIDING JUDGE EBOE-OSUJI:  One second.17

Mr Garcia, why did we lead this in private session?18

MR GARCIA:  I can't recall at this very instant the specific reasons that we led this in private,19

but it might not be necessary.20

Actually, now that we're speaking about it, I think it was the fact that the witness (Redacted)21

(Redacted) or something of that nature.  Maybe that22

was the reason for it.  That's the only reason that I could see because, if the witness is23

going to speak about what he saw on that day (Redacted)24

(Redacted) then, we can do it in public.25
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PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, can you manage that?1

MR KHAN:  Yes, Mr President.  Yes, we can do that.2

PRESIDING JUDGE EBOE-OSUJI:  Witness, we will go to public session now and so keep in3

mind to be sensitive to that.  So if the answer to any question will reveal your identity, you4

can indicate that.5

THE WITNESS:  Yes, your Honour.6

PRESIDING JUDGE EBOE-OSUJI:  If it is a "Yes" or "No" kind of answer, we will not -- we7

can do that in the public session.8

THE WITNESS:  Okay, your Honour.9

PRESIDING JUDGE EBOE-OSUJI:  Even some explanations can also be done in the public10

session but, if you think that you giving a specific answer in detail might reveal your identity,11

let us know, okay?12

We'll go to open session now.13

(Open session at 2.55 p.m.)14

THE COURT OFFICER:  We're back in open session, Mr President.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.16

Mr Khan, proceed.17

MR KHAN:18

Q.   Witness, I was asking you about a dead person you saw on 30 December, you say, 2007,19

person number 10, and you've told the Court that you received a call and you went and saw20

the person's body lying in a pool of blood; is that right?21

A.   Yes, your Honour.22

Q.   And you also say that you saw the cuts to the face; is that right?23

A. Perfect, your Honour.24

Q.   Blood all around him?25
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A.   I'm not remembering very well.1

Q.   How many cuts to the face?2

A.   I cannot count.3

Q.   And you told the Prosecution you could see the machete marks; is that right?4

A.   That's what I told them.5

Q. Yes.  And that's what you could see, machete marks to the face?6

A.   If I can still remember very well, your Honour.7

Q.   Yes.  And then you said that you told the Prosecution that you and others took the8

body to the mortuary.  That's right, isn't it?9

A. No, I didn't do that.  No, sir.10

Q.   Do you remember telling the Prosecution that?11

A.   (No audible response)12

MR KHAN:  And, Mr President, it's OTP tab 13, KEN-OTP-0028-0973 at 0976, and he says at13

line 78, "So, we can not identify that ... uh ... a scream because everyone was screaming.  We14

took the body of that ..." --15

PRESIDING JUDGE EBOE-OSUJI:  One second.  My binder is not working.  Where did16

you say it is?  What line?17

MR KHAN:  Mr President, at Prosecution's tab 13.18

PRESIDING JUDGE EBOE-OSUJI:  Yes, line what?19

MR KHAN:  Line -- one can look at line 89.  It's directly on it.  85 to 89 that, "We20

took ..." -- "We took the body of that ... uh ..." redacted, number 10, "... to the mortuary, then I21

went away."22

Q.   So, Witness, is that true or false?  Did you take the body of that number 10 --23

A.   No, the family members.24

Q.   Did you take the body of number 10 to the mortuary and go away, or not?25
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A.   It was the family members, yes.1

Q.   But were you there when the body of number 10 was taken away?2

A. Around that time, yes, your Honour.3

Q.   Yes.  So quite a startling event you see, isn't it?  A man lying in a pool of blood with4

these machete marks?5

A.   Huh?6

Q.   Quite a dramatic scene that you witness, a man lying in a pool of blood?7

A.   It is, your Honour.8

Q.   Yes.  Now, I want to know what time it is because -- approximately --9

A.   It was in the -- it was in the evening already, your Honour, around maybe 6 or10

somewhere there.11

Q.   About 6?12

A.   Yeah.13

Q.   About 6.  And after that -- and remember we're in public session and you can use the14

PIS form in front of you.  After the -- you saw the body being taken away, where did you go?15

And you can look at the PIS form, sir.  Where did you go?16

A.   My place, your Honour.17

Q.   Right, okay.  So that's place number 7; is that right?18

A.   Yes.19

Q.   Right.  And you have a clear recollection of the event; is that right?20

A.   If I can remember I have, yeah, your Honour.21

MR KHAN:  Yes.22

Your Honours, I would seek to refer to the Defence binder at tab 90.23

Q. Witness, are you aware in fact that person -- and that person was dead when you24

saw -- when you saw person number 10 on the ground?  The person was clearly dead; is that25
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right?1

A.   Yes, your Honour.2

Q.   Yes.  Witness, are you aware that person in fact died on 31 December?3

A.   No, your Honour.4

Q.   Are you aware in fact the person wasn't taken to the mortuary, but taken to hospital?5

A.   That is your position, your Honour.6

Q.   Well let me show you some documents, Witness, and it may help refresh your memory.7

And for -- to be shown inside the court only, at tab 90 I am looking at an OTP document,8

KEN-OTP-0080-0170, and that can be placed on the screen for the witness.9

And, Witness, it's a -- and, your Honours, I don't think there's any danger talking10

about the hospital.  It's a document from Moi Teaching and Referral Hospital, an11

inpatient invoice in the name of person number 1.12

PRESIDING JUDGE EBOE-OSUJI:  Well, let's -- yes, let's be careful now.  The witness can13

look at that and see whether that refreshes his memory.  He can read.14

MR KHAN:  Yes.15

Q.   Witness, can you see --16

A.   Yes, I can see, your Honour.17

Q. -- the name of the patient?  Don't give the name, but can you see the name of the18

patient written there?19

A.   Yes, your Honour.20

Q.   That's person number 10, isn't it?21

A.   Uh-huh.22

Q.   Yes?23

A.   Yes, your Honour.24

Q.   Yes, thank you.  And you see under "Summary of Services Rendered", I won't give the25
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amount --1

PRESIDING JUDGE EBOE-OSUJI:  One second.  Be careful, Mr Khan.  Proceed.  If -- I2

think you can ask the witness what's on the screen inside the courtroom and, once it's done,3

you can ask him questions.  I think it's safer to proceed that way.4

MR KHAN:  Yes.5

Q.   Witness, can you see -- but, your Honours, I have to prepare a transcript record as well.6

That's why, in my respectful submission, if I simply read what is in the third column under7

"Summary of Services," without giving the details as to the charges, it can't possibly be said to8

reveal the identity of the person number 10.9

Your Honour, the important bit is the second part after the "and."10

Witness, can you see -- have you seen that document?11

A.   I'm seeing that.12

Q.   All right.  And you see the date of admission?13

A.   I can see, your Honour.14

Q.   You see a ward number.  Don't give the ward number.  Can you see a ward number?15

A.   Yes, your Honour.16

Q.   And there are wards inside Moi Teaching and Referral Hospital, aren't there?17

A.   Yes, your Honour.18

Q.   Where people are treated?19

A.   Yes, your Honour.20

Q.   Yes.  And then you have a date of admission?21

A.   Yes, your Honour.22

Q.   31 December?23

A.   Yes, your Honour.24

Q.   And you have a discharge date.  Same day, 31 December, discharged.  Can you see25
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that?1

A.   This is not true, your Honour.2

Q.   Yes.  I'm not saying he was discharged -- the person was discharged alive, but can you3

see a date of discharge?4

A.   Yes, your Honour.5

Q.   Yes.  Now, we can go over to tab 91.  Well let's go straight -- in fact let's leave tab 916

and leave tab 92, which is a -- well, look at tab 92.  It's a death certificate.  It's7

KEN-OTP-0080-0172.  Can you see that?  Well, it's not on the screen and so I have to wait a8

moment.9

And, Witness, you see it's a burial -- a permit for burial, Republic of Kenya, an10

original -- it's a copy of an original document it states.  Can you see the name of the11

deceased person?  Don't say it out loud, please.12

A.   Yes, your Honour.13

Q.   That's person number 10, isn't it?14

A.   Yes, your Honour.15

Q.   And it gives the gender in column 2?16

A.   Yes, your Honour.17

Q.   It gives, if you can read it, an age, and it gives a date of -- at number 4 a date of death 3118

December '07.  Can you see that?19

A.   Yes, your Honour.20

Q.   And you can see under "Usual Residence, " can you make that out, it's "Yamumbi"?21

A.   Yes, your Honour.22

MR KHAN:  Yes, thank you.23

And again that's a Prosecution document.  And then if we just go over to tab 93,24

again another Prosecution document, there is a certificate of death.  It's25
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KEN-OTP-0080-0173 and it's a certificate of death.  It gives a number.  It gives --1

Q.   Now, can you see the name of the deceased?  Don't give it again.  We're still in public2

session.3

A.   Yes, your Honour.4

Q.   Person number 10?5

A.   Yes, your Honour.6

Q.   It gives a date of death, doesn't it, on the left?  Can you see that "31/12/07"?7

A.   Yes, your Honour.8

Q.   You can see a place of death written?9

A.   Yes, your Honour.10

Q.   Where is the place of death?  Can you read it, what it says?11

A.   (No audible response)12

Q.   It says "Moi Referral Hospital," doesn't it?13

A.   Yes, your Honour.14

Q.   And then residence is "Yamumbi"?15

A.   Yes, your Honour.16

Q.   And you see that that document is signed, isn't it?17

A.   Yes, your Honour.18

Q.   Right.  You see, I'm putting to you, Witness, you've seen that that person number 1019

was admitted into a particular ward for treatment at Moi Teaching and Referral Hospital on20

31 December, but tragically the person did not survive and he died at the hospital.  And21

that's what the Prosecution's document - the certificate of death - shows, that he died on 322

December at Moi Referral Hospital; isn't that right?23

A.   According to that, your Honour.24

Q.   Yes.  So -- but you remember being there very clearly?25
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A.   I remember, your Honour.1

Q.   So you couldn't have been in Ziwa, could you?2

A.   In where?3

Q.   You couldn't have been in Ziwa on the 31st if you're with number 10 who died on the4

31st?5

A.   No, your Honour.  The person has already died before, the previous day.6

MR KHAN:  Your Honours, I'll move on.  The Bench can make any assessment in due7

course.8

Q. Mr Witness, I'm now going to move on to your -- oh, your Honours, I'd ask9

to -- Mr President, I'd ask to have these documents exhibited.  Your Honours, relevant in this10

regard is that the witness has recognized the name of person number 10, recognized the11

internal indicia of reliability, namely the place of Yamumbi.  They are Prosecution12

documents.  The provenance comes from a Prosecution witness who has direct knowledge of13

the facts contained therein.14

Your Honours, in those circumstances we say that the Prosecution cannot say, when they've15

relied upon this evidence as part of their disclosure, that there is no indicia of reliability or16

otherwise not relevant.  They clearly are relevant to an important part of the case, namely the17

veracity of the witness's account when it comes to 31 December being present in Ziwa.  And18

I'd ask that the documents be exhibited.19

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia?20

MR GARCIA:  We have no objection, your Honour, in respect to what the witness has been21

able to confirm on these documents.22

PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman?23

MS BUISMAN:  We have no objection.24

PRESIDING JUDGE EBOE-OSUJI:  The documents are admitted as the next Ruto Defence25
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exhibits.1

THE COURT OFFICER:  The confidential document KEN-OTP-0080-0170 will bear the2

number EVD-T-D09-00318.3

The confidential document KEN-OTP-0080-0172 will bear the number4

EVD-T-D09-00319.5

And the confidential document KEN-OTP-0080-0173 will bear the number6

EVD-T-D09-00320.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

MR KHAN:  I'm grateful.9

Q.   Mr Witness, I'm going to move now to the next -- to 31 December.  And you gave an10

account to the Prosecution regarding being present at a harambee in Ziwa; do you remember11

that?12

A.   Yes, your Honour.13

Q.   Now, you gave an account to the Prosecution that Mr Jackson Kibor gave an envelope?14

A.   Yes.15

Q.   Do you remember that?16

A.   Yes, your Honour.17

Q.   You don't know what's inside that envelope, do you?18

A.   You cannot know unless somebody announce what was there.19

Q.   And you don't know whether or not the envelope actually was given by William Ruto,20

do you?21

A.   I cannot -- I can take it because of announcement that he said.22

Q.   But you have no direct knowledge of your own whether or not that -- if it was said at all,23

it was true or false?24

A. If he said this is from mheshimiwa, is that -- that is -- I can confirm that.25
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Q.   Yes.  Witness, just try and think very carefully and try to separate your guess-work1

from your actual knowledge.  Do you understand the difference?2

A.   I understand the difference.3

Q.   Yes.  So --4

A.   It's not guess-work.  It's the truth that I'm saying.5

Q.   Yes.  So --6

A.   And I've been saying this all the time.7

Q.   So you've told the Court and the Court has heard you and they will decide upon it,8

Witness, that you say Jackson Kibor in Ziwa said an envelope had been given by Mr William9

Ruto?10

A.   Yes, your Honour.11

Q.   What I'm asking is that apart from that you have no direct knowledge of whether or not12

that is true or false.13

A.   If --14

Q.   That must be right, isn't it?15

A.   If himself say it was from Mheshimiwa Ruto and then -- that one I can say it's okay from16

him concerning that.  If it was a lie, then I cannot confirm.17

Q.   Yes.  Now, you say that you're sitting in a café when Mr Kibor is speaking; is that18

right?19

A.   Yes, your Honour.20

Q.   In fact you're outside in a café but in the open air; that's right, isn't it?21

A.   Yes, your Honour.22

Q.   And you said you're what, 60 metres away or thereabouts?23

A.   I think so, your Honour.24

Q.   And Mr Kibor was sitting under a tree?25
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A.   Yes, your Honour.1

Q.   Yes.  Now this tree you said is very close to the district commissioner's office; that's2

what you say, isn't it?3

A.   Yes, your Honour.4

Q.   In fact, it's within throwing distance of AP lines, isn't it?5

A.   Yes.6

Q.   And by "AP lines" I mean a base for administration police; isn't that right?7

A.   Exactly.8

MR KHAN:  Your Honours, I'll seek to go to tab 189 of the Defence's second binder.  And if9

we could go to -- well, the ERN starts, but I won't show all of them. It starts10

KEN-D09-0043-0532, but let me just do a selection. Let me go to 534 and if that could be put11

on the screen for the witness, please?12

Sorry, I'm not seeing it.  Is it on my screen, or -- it's not loaded.13

THE COURT OFFICER:  Mr Khan, the document is a bit heavy for eCourt.  It will take a14

while.15

MR KHAN:  I thank you so much.16

Q.   Witness, can you see that?17

A.   Yes, your Honour.18

Q.   That's Ziwa, is it not?19

A.   Yes.20

Q.   And can you see the café you were at?  Is it --21

A.   I cannot see it.  It seems towards -- behind there, your Honour.22

Q.   Behind then.  That's the Ziwa-Eldoret Road; is that right?23

A.   Yes, your Honour.24

MR KHAN: Right.  And we can maybe -- can we zoom in on it?25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 111/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Open Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 112

Q. Okay, let me go to another picture and maybe you can see it more clearly:1

KEN-D09-0043-0535.  Can you see the café any clearer here?2

A.   Yes, your Honour.3

Q.   Where is the café?4

A.   I can say this café it -- if I -- if it was this café or not because the DO's office is on the5

other side, but I don't know which side this were taken.6

Q.   Yes.  So if the DC's office is closest to the --7

A.   He's in the other side, your Honour.8

Q.   Yes.  If the DC's office is on -- closest to the camera, and then that's the Ziwa highway,9

and then this is on the other side; is that right?10

A.   Yes, your Honour.  It's in the other corner.11

Q.   Yes.12

A.   The DC's office next to -- not far from the church.13

PRESIDING JUDGE EBOE-OSUJI:  All right.  Witness, looking at the picture now you're14

saying the other side.  Would you say the DC's office is to the left --15

THE WITNESS:  It cannot --16

PRESIDING JUDGE EBOE-OSUJI: -- or right looking at the picture?17

THE WITNESS:  It cannot be seen, your Honour.  It is in the other side.18

MR KHAN:19

Q.   Okay.  Let me do this.  Let me go to the first photograph perhaps.  It's the one at 0532.20

0532.21

Well, perhaps I can move on because I'm really running out of time.  Can we get any22

of the photographs in that sequence up, or is it just that particular one, if I could ask?23

Mr President, perhaps I can give the witness hard copies with the Court's leave?24

PRESIDING JUDGE EBOE-OSUJI:  Certainly.25
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MR KHAN:  Unfortunately they're not coloured but I'll hand them up separately so the1

Court can have a record of what the witness is looking at.2

Firstly I'm going to give the witness, with the Court's leave, 0532.  Oh, it's there.  Witness,3

can you see that picture?4

A.   Yes, your Honour.5

Q.   Do you recognize that building?6

A.   Yes, your Honour.7

Q.   Is that what you say is the DC's office?8

A.   Yes, your Honour.9

Q.   In fact that's the chief's office, isn't it?10

A.   That's the DO's office.11

Q.   Yes.  And the -- some of those offices and then again to the left of it, in almost like a12

quadrangle, are buildings; is that right?13

A.   I can see --14

Q.   There is another building like that parallel to it --15

A.   I can see --16

Q. -- close to the camera.17

A.   I can see this one but I cannot still remember the site properly.  It's long since I was18

there.19

Q.   Okay, let me move on.  And if we have any luck with the photograph we can also look20

at 0537, otherwise I can give you a copy of that, Witness.  Okay, in fact, I'll give you 0539.21

Can you see that, Witness?22

A.   I can see that.23

Q.   That's the view of the -- well, that tree, do you recognize that tree?24

A.   Yes, your Honour.25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 113/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Open Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 114

Q.   It's under that tree that you say Mr Jackson Kibor is speaking; is that right?1

A.   I'm not sure if it is this area, your Honour, because I'm seeing some more houses here2

which I cannot confirm.3

PRESIDING JUDGE EBOE-OSUJI:  All right.  Can we try and pull up that, 0539, on the4

screen?  If the witness is looking at what I'm looking at --5

THE WITNESS:  I'm seeing even some other houses which I've never -- which I cannot6

remember very well, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  One second.  Let's see if we can pull up 0539.8

Assuming that's very important for Mr Khan, right, Mr Khan?9

MR KHAN:  Well, Mr President, perhaps the time is better served to show the10

witness another, 0542.11

PRESIDING JUDGE EBOE-OSUJI:  0539 seems to be loading up.12

MR KHAN:  Right.  So while that's being done --13

PRESIDING JUDGE EBOE-OSUJI:  If you take us to another place.14

MR KHAN:  Mr President, what we can do is two things at once if possible.15

PRESIDING JUDGE EBOE-OSUJI:  Here it is.16

MR KHAN:  Yes.17

Q.   Witness, do you recognize that tree?18

A.   I can recognize, your Honour.19

Q.   Mr Jackson Kibor was under that tree, was he?20

A.   I'm not sure if it was this one, your Honour, because it was actually next to the DO's21

office.  But here they have taken only one side --22

Q.   Yes.23

A. -- which I cannot --24

Q.   Okay.25
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A. -- even confirm.1

MR KHAN:  So, Mr President, we'll go with your leave then to 0541.  And I can give the2

witness a hard copy.  And if it comes on the screen in the meantime, we can move to the3

screen.4

Q.   Witness, this is a different perspective.  And you'll see, when you get it, the tree.  Can5

you see the tree now?  Is that more helpful?6

A.   I can see, your Honour.7

Q.   And the to the left of that tree you see a building, don't you?8

A.   Yes, your Honour.9

Q.   That building is part of the AP lines, isn't it?10

A.   Yes, your Honour.11

Q.   And at 90 degrees to that, off the photograph, is a building of approximately the same12

size that you say is the chief's office or the DC's office; is that right?13

PRESIDING JUDGE EBOE-OSUJI:  What do you mean 90 degrees?14

THE WITNESS:  There is a place here, your Honour.  If I can describe, the DO's office was15

somewhere and then some cafés down there.  That's what I can remember, your Honour.16

This which I cannot know how to read it.17

MR KHAN:18

Q.   Witness, seeing that picture, if you could try to help us.19

A.   Yes.20

Q.   You can see the DC's office, or you can see the AP lines to the left?21

A.   Yes, your Honour.22

Q.   You can see a tree in the middle?23

A.   Yes, your Honour.24

Q.   Behind you see some buildings; can you see that?25

ICC-01/09-01/11-T-172-Red-ENG WT 10-12-2014 115/139 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, the version of the transcript with its redactions becomes Public 



Trial Hearing (Open Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0658

10.12.2014 Page 116

A.   Yes, your Honour.1

Q.   If one was to look, if you could imagine being there at Ziwa now and you turned more2

to the right, you would see other little shops and kiosks, wouldn't you?3

A.   Yes, your Honour.4

Q.   Where were you sitting?5

A.   There are some shop down there, not even -- I cannot remember the picture properly.6

Let me be excused for that side, but the place is this side, not up the road.7

Q.   The point is you're very clear that's the tree?8

A.   I cannot con -- maybe it is this one, or what, but I cannot still remember the shopping9

centre properly --10

Q.   Yes.11

A. -- but the (indiscernible) of this was up there and then the -- the cafés was down.12

Q.   Yes.13

A.   Yes.14

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, it will be your responsibility to, if you want to15

make anything of this part of the testimony --16

MR KHAN:  Yes.17

Q.   Witness --18

PRESIDING JUDGE EBOE-OSUJI: -- to capture on the record the witness's gesticulations19

and what he is trying to describe.20

MR KHAN:  Yes.21

Mr Witness, I will -- I would ask that the document at tab 190 be placed on the screen just for22

the -- inside the courtroom.  Perhaps we'll come back to the photographs.  So there is a23

sketch at 190.  KEN-D09-0043-0543, if that could be put up.  And in fact, we can maybe even24

use the SMART Board for the witness to mark.25
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Q.   Witness, can you see that sketch?1

A.   Yes, your Honour.2

MR KHAN:  And, your Honours, can the Bench see it?3

PRESIDING JUDGE EBOE-OSUJI:  It's quite faint, but witness -- if the witness can see it,4

perhaps he can -- we will see.  Don't you have a better document than this, Mr Khan?5

MR KHAN:  Well, Mr President, we have a good document, it's in the binders.  But I think6

when it's been put onto the SMART Board there's been a deterioration in the quality, but the7

document in the binders is quite legible.8

PRESIDING JUDGE EBOE-OSUJI:  Okay, yes.9

MR KHAN:  Mr President, I can give the witness a hard copy so that it can be looked at and10

if it can be put then on the ELMO and the witness can mark it?11

PRESIDING JUDGE EBOE-OSUJI:  Yes.12

MR KHAN:13

Q.   Witness, can you see that sketch?14

A.   I can see it, your Honour.15

Q.   Okay.  Now, can you see on the extreme -- well, the left side, top left it says "Ziwa."16

Can you see that?17

A.   Yes.18

Q.   Below it says "Shops."  Can you see that?19

A.   Yes.20

Q.   Then in front of the shops there's written "Pedestrian Area."  Can you see that?21

A.   Yes.22

Q.   You have to speak in front -- towards the microphone --23

A.   Yes, your Honour.24

Q.   Yes.  And then it says "Kitale Road (tarmac)"?25
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A.   Yes.1

Q.   And then the right it says "Open Field."  Can you see that?2

A.   Yes, your Honour.3

Q.   And then a tree.  Can you see that?4

A.   Yes, your Honour.5

Q.   And then it says "Elder's Seating Place."  Can you see that?6

A.   Yes, your Honour.7

Q.   And then "Open Field."  And then to the right you can see written "Fence."  Can you8

see that?9

A.   Yes, your Honour.10

Q.   Then "AP Line."  Can you see that?11

A.   Mmm-hmm.12

Q.   And then to the right and to the north of that, there's another building sketched divided13

in three "Chief, Armoury, Assistant Chief."  Can you see that?14

A.   Yes.15

Q.   And in brackets "Chief" middle one says "Cell" and then "DO's office."  Can you see16

that?17

A.   Yes, your Honour.18

Q.   And then above that it says "Moiben Road (Dirt Road)"?19

A.   Yes, your Honour.20

Q.   Right.  And right at the bottom "Shops" after the "Dirt Road."  You can see that?  At21

the bottom of the page "Shops (owned by Alex)," can you see that?22

A.   Yes, your Honour.23

Q.   Now is this an accurate sketch of the area you described in your testimony regarding24

Ziwa?25
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A.   Yes, it is, but I don't know -- I cannot see where it was a café where I can -- I cannot1

describe now where exactly the café was, but it was not up there --2

Q.   Right.3

A. -- but somewhere.4

Q.   Okay.  Well, let me leave that for the time being, but you accept that the tree is very5

close to the AP line?6

A.   It is.7

Q.   Yes.  In fact, using the courtroom as a template, it's probably from where I am to where8

the Prosecution is sitting?9

A.   Yes, sir.10

Q.   Isn't that right?11

A.   Yes, your Honour.12

Q.   So from the Defence Bar table, front of the Defence Bar table to the front of the13

Prosecution's Bar table.  And that's the distance between the tree where Mr Jackson Kibor14

was and the AP lines.  That's right, isn't it?15

A.   Yes, that can be possible, your Honour.16

Q.   Now, Witness, the AP, the administration police, that's part of the office of the president,17

isn't it?18

A.   Yes, your Honour.19

Q.   The president was President Mwai Kibaki; is that right?20

A.   Yes, your Honour.21

Q.   And you say that Mr Jackson Kibor said -- told people he had tuguk, T-U-G-U-K --22

A.   Yes, your Honour.23

Q.   (Overlapping speakers)24

A.   Yes, your Honour.25
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Q.   Tuguk means "things"?1

A.   Yes, your Honour.2

Q.   And from that you're saying that those things -- well, could it have been humanitarian3

matters, humanitarian items?  Is that possible?4

A.   That's not possible, your Honour.5

Q.   You see, Witness -- and you say that that event, that harambee, was announced on Kass6

FM, don't you?7

A.   I've said.8

Q.   Yes.  And you also said that Mr William Ruto was expected to be the guest of honour9

at that event; is that right?10

A.   Yes, your Honour.11

Q.   And that was announced on Kass FM.  That's right, isn't it?12

A.   If I can recall, your Honour.13

Q.   Yes.  And the whole event that was advertised on Kass FM and where William Ruto14

was due to attend, that only lasted 20 minutes.  That's what you've said.  From beginning to15

end it lasted 20 minutes it was all over.  That's your evidence, isn't it?16

A.   That's what -- that by the time I was there.17

Q.   Yes.  Because when you came, you said Mr Kibor was sitting down under a tree and18

then you describe seeing Mr Isaac Maiyo you say?19

A.   Yes.20

Q.   Mr Fred Kapondi you say and you say Mr Jackson Kibor?21

A.   Yes, your Honour.22

Q.   And you say the whole event from Mr Jackson Kibor sitting down to standing up and23

various people speaking, the whole thing took 20 minutes?24

A.   I said that the shortest time, your Honour, just approximation.25
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Q.   You see, Witness, I'm putting it to you that you're making up entirely your presence at1

Ziwa.  Do you understand me?2

A.   You are not true, your Honour.3

Q.   And it's a complete fabrication by you, isn't it, that it was -- there was an announcement4

that Mr William Ruto was coming to an event in Ziwa and the whole thing is over in 205

minutes?6

A.   It's not a creation, your Honour, as you suggest.7

Q.   And are you aware on 31 December what was going on in Nairobi?8

A.   I was aware, but that -- that's why they would never come.9

Q.   Yes.  And I put it to you not only did he not come, it was never announced and there10

was never a harambee as you've described on that day.  Do you agree with that or not?11

A.   I cannot agree, your Honour.12

Q.   And apart from Mr Fred Kapondi and Mr Jackson Kibor and you've described Isaac13

Maiyo being there you say, you don't see anybody give money except those -- the people14

you've mentioned; isn't that right?  An envelope from Mr William Ruto you say, some15

money from Mr Jackson Kibor, and then something from Mr Fred Kapondi?16

A.   Yes, your Honour.17

Q.   That's it?18

A.   I can say some, but I -- in my -- what I'm saying some other people were never19

announced proper.20

Q.   So you didn't see any other people give money besides the people you mentioned in21

court on Monday?22

A.   I'm saying these other people who were lining up, but I didn't mention them.23

Q.   Yes.  Well, Witness, let's go --24

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, are you done with the sketch --25
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MR KHAN:  Yes, please --1

PRESIDING JUDGE EBOE-OSUJI: -- on the ELMO?2

MR KHAN: -- Mr President.3

PRESIDING JUDGE EBOE-OSUJI:  Okay.4

MR KHAN:  Mr President, I'd ask for that to be exhibited.  The witness has accepted it's an5

accurate reflection, particularly and most pertinently to us, the distance between the tree and6

the -- the proportions between the tree and the AP line, and I'd ask that that be exhibited7

please.8

PRESIDING JUDGE EBOE-OSUJI:  Did he say it is an accurate reflection?9

MR KHAN:10

Q.   Witness, looking at that sketch map again, Mr Witness, the sketch map to your left.11

Mr Witness, looking at the sketch map again --12

A.   Yes.13

Q. -- is that an accurate reflection of Ziwa town?14

A.   It's almost the same, your Honour, because I can see the Ziwa road -- Kitale Road and I15

can see Moiben Road.16

Q.   Yes, thank you.17

A.   And I can confirm it's almost, yeah.18

MR KHAN:  Mr President, I'd ask for that to be exhibited please.19

PRESIDING JUDGE EBOE-OSUJI:  I will hear from Mr Garcia.20

MR GARCIA:  Your Honour, there are some additional issues, actually, because I see here on21

this sketch that there is some testimonial evidence as well, an indication of "Elder's Seating22

Place" that's on the sketch.  I have no idea where this information comes from, so it's not23

strictly a map.  The indication of where the chief, the armoury, assistant chief places are, it24

says -- indicates 2007.  Are we to assume that the person who put that information there is25
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saying that this would have been accurate in 2007 or now?1

As well you see "Maize," "Complex" at the top, and it says "owned by Alex," "Sold by2

Alex," I have no idea what -- what that information is doing there.  As well, "Shops3

(owned by Alex)" once again testimonial evidence.  And the shops over at the4

left-hand side.5

So what I submit, your Honour, is that if Defence is using this to confirm the location6

of the places in 2007, then it must be more -- I think it must be made clear on the7

record.8

And as for the testimonial evidence or any other indications that appear on this, that should9

not be on the sketch.10

MR KHAN:  Mr President, the witness was shown a sketch.  He stated it was a true11

reflection of the layout.  In fact I went through very carefully at least that part regarding the12

DO's office and the armoury, the cell and the AP lines.  And the witness accepted that that is13

an accurate reflection.  So the issue of testimonial evidence is a complete red herring.14

PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman?15

MS BUISMAN:  We have no objection.16

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, the document will be admitted, but17

not -- calling it accurate might be putting too fine a point to it.  The witness has indicated18

what he meant by agreeing with you on this, and when the time comes, the Prosecution can19

argue the rest of it.20

MR KHAN:  Yes.21

PRESIDING JUDGE EBOE-OSUJI:  Okay?22

MR KHAN:  I'm grateful.23

Q.   And, Witness, AP -- thank you.24

THE COURT OFFICER:  The confidential document KEN-D09-0043-0543 will bear the25
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number EVD-T-D09-00321.1

PRESIDING JUDGE EBOE-OSUJI:  Thank you.2

Proceed.3

MR KHAN:  Thank you.4

Q.   And, Witness, your mention of Fred Kapondi, you're aware, aren't you, that it was very5

big news in Kenya that Mr Fred Kapondi had been charged before magistrates courts in6

Kenya with possession of guns, warlike activities, possession of AK47?  You're aware of that,7

aren't you?8

A.   That was earlier, your Honour, when he was even during the nomination he was still in9

the --10

Q.   Yes.  And you're aware that in relation to all of those matters he was acquitted?11

You're aware of that?12

A.   Yes, your Honour.13

Q.   You're aware in fact that the first case was dismissed at the end of the Prosecution's case.14

Did you hear about that?15

A.   I can say that he was there talking about being released recently.16

Q.   Are you aware that the second case, the prosecution sought to withdraw it, the chamber,17

the Judges refused, and they entered an acquittal?  Are you aware of that?18

A.   I'm not aware about the cases, your -- about Kapondi, your Honour.19

Q.   And are you aware that the third case, the prosecutor sought to enter -- your Honours,20

for the Bench and for the record it's a nolle prosequi -- but the prosecution sought to stop it21

and the judges said no and they entered a full acquittal?22

A.   I'm not no talking about him -- I don't know even the details of his case, your Honour --23

Q.   Yes.24

A. -- but I can know that he was in jail.25
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Q.   What I'm --1

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, you're talking about the case at the magistrate's2

court?3

MR KHAN:  Yes, of Fred Kapondi that was before the Kenyan courts.4

PRESIDING JUDGE EBOE-OSUJI:  All right.  Proceed.5

MR KHAN:6

Q.   Mr Witness, see, what I'm saying is you got that story from the press where it was said7

that Mr Fred Kapondi addressed a meeting saying he'll provide weapons, and you've simply8

taken that story about Fred Kapondi providing weapons and inserted it, injected it into your9

narrative regarding 31 December?10

A.   It's not true, your Honour.  It is not true perfectly.  You want to put the papers which I11

don't even -- maybe I didn't read even and wanted to be the day of I'm talking about, your12

Honour.13

Q.   And, Witness, perhaps I thought I did it, but if I haven't I'm making it very clear you're14

aware that Mr Kipondi was acquitted completely in relation to that charge?15

A. Your Honour, I'm aware, but -- he was acquitted, but I don't know which kind of16

acquittal it is.17

Q.   And you're aware that many people in Kenya, and many newspapers -- it's all there18

even with a Google search.  Many newspapers in Kenya conjectured - they thought - that19

these cases were politically motivated in a bid to keep Mr Fred Kipondi from standing in the20

2007 election?21

A.   He has already --22

Q.   Did you -- did you read that, Witness?23

A.   I'm not aware and I didn't read it, your Honour.24

Q.   Because he was standing against Mr John Serut?25
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A.   I'm not aware, your Honour.1

MR KHAN:  Yes.2

Mr President, perhaps we can move on to another topic.  I'd ask, if we have better3

luck second time, for the Prosecution's exhibit to be placed on the SMART Board, if4

it's legible.  Otherwise we can work from a hard copy, or from the ELMO.  It's5

EVD-T-OTP-00250.  It's the map of Eldoret that the Prosecution took the witness to at6

tab 66 of the Prosecution's third binder.7

THE COURT OFFICER:  Mr Khan, we have an unredacted version and a redacted version of8

the document under eCourt.  Which one would you like to have?9

MR KHAN:  My version I believe is redacted.  I'll be guided by -- my friends can assist, of10

course.  I'm happy for the unredacted, but my version has three blocked out areas on it.11

THE COURT OFFICER:  Thank you.  We will then publish the redacted version.12

MR KHAN:  Thank you.13

PRESIDING JUDGE EBOE-OSUJI:  It looks like there are more than three redacted areas on14

what we see on the map on the screen, that is.15

MR KHAN:  Yes, in that case the unredacted version, please, or the lesser redacted version.16

MR GARCIA:  I understand that this is just being publicised in the courtroom, correct?  Yes.17

PRESIDING JUDGE EBOE-OSUJI:  Yes.18

MR KHAN:19

Q.   Yes, Witness, you remember -- we can zoom in a little bit if it's possible, please?20

Witness, do you remember going through this map with the Prosecution last week?21

A.   Yes, your Honour.22

Q.   Now, you gave evidence to the Court that you left your home at location number 7 at23

8.30 in the morning.  You remember that?24

A.   Yes, your Honour.25
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Q.   And before that you say you had been listening to the radio?1

A.   Yes, your Honour.2

Q.   And how long had you been listening to the radio?3

A.   It's only morning hours by -- from 6.4

Q.   From 6?5

A.   6 something, or somewhere like that.6

Q.   Right.  And so you're up from -- and what time did you wake up that day?  You're7

watching the radio from 6.  What time did you wake up?8

A.   I'm always when I'm there waking up 6.  6.  You can open the radio whilst you're still9

sleeping.10

Q.   All right.  So you got up at 6; is that right?11

A.   I think so.12

Q.   Right.  And you leave location number 7 at 8.30 you told the Court; is that right?13

A.   Yes, your Honour.14

Q.   So with the pen that you have and with the assistance of the court officer, if you could15

write number "1" by location 7.  Just write, please, with the pen on the screen.16

A.   You say what?17

Q.   If you could just mark by location 7 number "1" and just put "Leave 8.30 a.m."18

A.   Approximately at that time, your Honour.19

Q.   And just put a -- in a circle a number "1," please.20

A.   Okay.21

Q. (Redacted)22

(Redacted)23

(Redacted)24

A. (Redacted)25
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Q. (Redacted)1

(Redacted)2

A. (Redacted)3

Q. (Redacted)4

(Redacted)5

(Redacted)6

A. (Redacted)7

Q. (Redacted)8

A. (Redacted)9

Q. (Redacted)10

(Redacted)11

(Redacted)12

A. (Redacted)13

Q. (Redacted)14

A. (Redacted)15

Q. (Redacted)16

(Redacted)17

PRESIDING JUDGE EBOE-OSUJI: (Redacted)18

(Redacted)19

MR KHAN: (Redacted)20

(Redacted)21

Q. (Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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PRESIDING JUDGE EBOE-OSUJI: (Redacted)1

MR KHAN: (Redacted)2

PRESIDING JUDGE EBOE-OSUJI: (Redacted)3

(Redacted)4

(Redacted)5

MR KHAN: (Redacted)6

PRESIDING JUDGE EBOE-OSUJI: (Redacted)7

MR KHAN: (Redacted)8

Q. (Redacted)9

(Redacted)10

(Redacted)11

A. (Redacted)12

Q.   And then you told the Court that you ended up -- just one moment.13

PRESIDING JUDGE EBOE-OSUJI:  We need to start afresh.  Can we erase the annotation14

and, Mr Khan, maybe you or one of your assistants can go and assist and make -- write it15

more clearly.16

MR KHAN:  Yes, I'd be very grateful.17

PRESIDING JUDGE EBOE-OSUJI:  Yes.18

MR KHAN:  I'll gratefully have the assistance of my legal assistant, Andrew Mura.19

PRESIDING JUDGE EBOE-OSUJI:  Please make sure it is legible.  Thank you.20

MR KHAN:21

Q.   So, Witness -- Mr President, I'm grateful.  Witness, if you could point to the location22

number 7 and Mr Mura, who is next to you, will put in number "1."  And, if he can write23

neatly, he can also put the time in as we're doing it this way.24

PRESIDING JUDGE EBOE-OSUJI:  Let's not put the time in.  Just number "1."25
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MR KHAN:1

Q.   So just number "1"?2

A.   Just around here.3

Q.   Yes.4

A.   I think in here, or there.  Somewhere there.5

Q.   Yes, and just a circle round it please?6

A.   Okay.7

Q.   Right. And then if you can just point to where you left the people and that's at 9.308

a.m.?9

A.   Yes.10

Q.   So just write a number "2."11

A.   Number "2" around here, along the road here.12

MR KHAN:  And, Mr President, I'm going to go very briefly -- I didn't want to spend so long13

on this either, but --14

PRESIDING JUDGE EBOE-OSUJI:  Clearly --15

MR KHAN: -- the route --16

PRESIDING JUDGE EBOE-OSUJI: -- technology has its limitations, doesn't it?17

MR KHAN:  Well, I have -- I have my limitations.  I think that's more problematic.18

Mr President, I'll take advice from the Prosecution on this.  I believe we can still do this in19

public session, but I'm just going to go now to the -- another location.  I think that can be20

done safely, I hope.21

Q.   So, Witness, you said in testimony that at 11 a.m. you were at the Eldoret police station.22

Do you remember saying that?23

A.   Approximately that time, yeah.24

Q.   So if that -- if number "3" could be put in there.  And, Mr Mura, if you could please put25
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number "2" in where the witness --1

PRESIDING JUDGE EBOE-OSUJI:  You know what, do not bother circling it.  Just number2

"2" is there and then number "3."3

MR KHAN:4

Q.   Number "3" at the police station.5

A.   Police station, yeah, I think it's here.6

Q.   Yes.  And, Witness -- well, let's finish the exercise now we've started it and we'll see7

how we go.  You say by 4 o'clock you're up in Ziwa; is that right?8

A.   Yes, your Honour.9

Q.   So if you can put "4" and "3 p.m."  Put number "4" right at the top where Ziwa is.  So at10

the top of the Ziwa highway, at the top of the page, just put a number "4," please.  With the11

arrow "lorry," arrow "Ziwa," up there, we can just at the top of the page put a number "4."12

That's 3 p.m. you're in Ziwa, correct?  Is that right?13

A.   Yes.14

Q.   Now, Witness, you've -- you give an account that after this event of 20 minutes or so you15

stay behind in Ziwa and then you start your journey back, and you say that at about 5 p.m.16

you see some people travelling back to Eldoret.  Do you remember saying that?17

A.   Yes, your Honour.18

Q.   Yes.  Now, where did you see these -- where did you see these vehicles?19

A.   It cannot be seen here in this map.20

Q.   Is it closer to where Ziwa is?21

A.   Almost that area.22

Q.   Yes.  So put also just below number "4" a "5," so it shows it's off the map.  Further to23

the north, is that right, Witness?24

A.   Yes.25
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Q.   Further to the north?1

A.   Yes.2

Q.   You're gesticulating upwards?3

A.   Yes.4

Q.   Is that further north?5

A.   Yes.6

Q.   Yes.  So put a "5" just below the "4" and that's seeing the vehicles at 5 p.m., right?7

A.   Yes, sir.  "4" is here.8

PRESIDING JUDGE EBOE-OSUJI:  So "5" is off the map?9

MR KHAN:  Yes.10

Q.   And in fact Ziwa is also off the map, is that right, Witness?11

A.   Yes.12

Q.   Yes, so "4" is off the map, "5" is off the map and the signature -- the numbers are put13

down simply to show the timings and the locations are off the map.  Ziwa and the vehicles14

that were seen are south of Ziwa.  Is that right?  They're closer to Eldoret?15

A.   No, toward going to Eldoret.  I'm not saying exactly.16

Q.   Yes, yes.  Now, Witness, you then give an account -- and I won't go through it, but you17

say you end up back at the police station at 8 p.m.; is that right?18

A.   (No audible response)19

PRESIDING JUDGE EBOE-OSUJI:  What was the answer?20

THE WITNESS:  Yes, your Honour.21

MR KHAN:22

Q.   Witness, you told the Prosecution --23

A.   Yes, your Honour.24

Q. -- at page 95 you ended up at the police station at 8 p.m., right?25
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A.   Yes, your Honour.1

MR KHAN:  Right.2

Now, perhaps we can go into private session for a moment?3

PRESIDING JUDGE EBOE-OSUJI:  Private session.4

MR KHAN:  Yes, that's fine.  Thank you, Mr Mura.5

*(Private session at 3.52 p.m.) Reclassified as Open session6

THE COURT OFFICER:  We're in private session, Mr President.7

MR KHAN:  I'm most grateful.  My thanks to Mr Mura.8

Q.   And thank you, Witness.  Now, Witness, the distance between Ziwa and Eldoret is9

about 50 kilometres; is that right?10

A.   It is.11

Q.   Yes.  And you gave an account that you went through various roadblocks.  You've12

marked them on the map and I'm not going to go through them all, but you talk about13

crossing the Iten-Eldoret highway and going to the Rock Centre roadblock.  Do you14

remember that?15

A.   Yes, your Honour.16

Q.   The Jerusalem roadblock, do you remember that?17

A.   Yes, your Honour.18

Q.   The airstrip roadblock, do you remember that?19

A.   Yes, your Honour.20

Q.   And you say that, for example, at the Eldoret roadblock a lady slaps you; do you21

remember that?22

A.   That was in the morning, your Honour.23

Q.   Yes, in the morning.24

A.   Yes.25
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Q.   So in the morning you're coming -- (Redacted)1

(Redacted)2

A.   Yes.3

Q.   (Redacted)4

(Redacted)5

A.   Yes, your Honour.6

Q.   And then she says to you, (Redacted) Do you remember that?7

A.   Yes, your Honour.8

Q.   And that wasn't a friendly gesture, was it?9

A.   Huh?10

Q.   That wasn't friendly, was it?11

A.   Yes, your Honour.12

Q.   By that you thought she wanted you dead; is that right?13

A.   Yes.14

Q.   Yes.  And then you go to the safety of a police station at 11 a.m.  You're there with15

(Redacted) do you remember that?16

A.   Almost after -- if the time is not 11, I was only -- by 11.17

Q.   Approximately, yes.18

A.   Yes.19

Q. (Redacted)20

A.   Yes.21

Q. (Redacted)22

A.   Yes, your Honour.23

Q.   Yes.  And there are other people at the police station, Kikuyus and others, that are in24

the area --25
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A.   Yes, your Honour.1

Q. -- is that right?2

A.   Yes, your Honour.3

Q.   People are seeking safety at the police station?4

A.   Of course, your Honour.5

Q. (Redacted)6

(Redacted)7

A. (Redacted)8

Q. (Redacted)9

A. (Redacted)10

Q. (Redacted)11

(Redacted)12

A. (Redacted)13

Q. (Redacted)14

(Redacted)15

A. (Redacted)16

Q. (Redacted)17

A. (Redacted)18

Q. (Redacted)19

A. (Redacted)20

(Redacted)21

Q. (Redacted)22

A. (Redacted)23

Q. (Redacted)24

A. (Redacted)25
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(Redacted)1

Q. (Redacted)2

A. (Redacted)3

(Redacted)4

(Redacted)5

Q.   So you felt confident enough to leave the police station and wander around Eldoret; is6

that right?7

A.   Yes, I do that, your Honour, even -- even -- even if -- the second day when the thing still8

was -- still was -- I was in -- at the other location.  Some time in the morning I was in the9

town again, your Honour.10

Q.   Yes.  And you tell the Court -- I mean, it's your evidence under oath that there is an11

announcement and you hear (Redacted) and you say before you go up to Ziwa, and this is12

what you told the Court at page 61 of the transcript, there was speculation that Ziwa13

fundraising was for transportation to the site of war.14

Do you remember saying that?15

A.   Yes, your Honour.16

Q.   So out of the frying pan into the fire you embark upon a journey to a place where they're17

seeking to raise money to transport people to the site of war; is that your evidence?18

A.   That is my evidence, your Honour.19

Q.   And you were sufficiently emboldened, (Redacted)20

(Redacted) in the morning?21

A.   I was not scared about it.  I was already saying that (Redacted) -- I22

didn't be scared.  But though I went somewhere to stay somewhere in another place,23

number -- in a house of somebody, your Honour, this was not mean that I was hiding myself.24

Q.   Yes.  Because you had to pass that same airstrip roadblock, didn't you, to go to Ziwa?25
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A.   Yes, it was -- but it was in a group of many people.1

Q.   Yes, a group of many people.2

Witness, I'm putting it to you that that story is completely made up; do you agree with me?3

A.   I cannot agree with you, your Honour.4

Q.   Can I ask you, you also tell the Court that in the evening you come back from5

Eldoret -- from Ziwa, at 8 p.m. you're back in the safety of the police station and you want to6

go back to location number 7; that's what you say, isn't it?7

A.   It is, your Honour.8

Q. (Redacted)9

(Redacted)10

A. (Redacted)11

Q. (Redacted)12

(Redacted)13

(Redacted)14

A.   I was planning to be in town.  Always -- I'm always in town, your Honour.15

Q.   And when you come at 11 a.m. to the police station and are going back towards Ziwa,16

you told the Court you stopped close to location number 7.  You waited there for quite a17

while; is that right?18

A.   Most were going in that direction of Ziwa.19

Q.   Why didn't you get out of the car and (Redacted) if you're so close?20

A.   I was not running away.  I was going directly to the place, your Honour.21

Q.   Yes.  Or is it the case you just wanted to build an account where you saw everything,22

went everywhere so that you could be recruited by the Prosecution as a witness?23

A.   That is not the reason, your Honour --24

Q.   No.25
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A. -- because even I gave the same account to (Redacted) before even I1

know that ICC things could be there.2

Q.   Yes.  And Witness, I'll close this topic very quickly, I could spend a long time with it,3

but just very quickly, are you aware that phone calls can be monitored?4

A.   It can be monitored, it's possible.5

Q.   Yes.  And you've given the Court your phone numbers; that's right, isn't it?6

A.   Yes, your Honour.7

Q.   Yes.  And on 31 December -- on 31 December you were nowhere near Ziwa, were you?8

A.   I was, your Honour.9

MR KHAN:  Mr President, I refer the Bench just for a basis to tab 218.  Let me just check if10

I've got it right.  Yes, 219, and I would just look at, for the record, KEN-D09-0043-0703.  The11

front cover is KEN-D09-0043-0690.12

Q.   And Witness, I put it to you that at, for example, at 2.50 p.m., you were around Eldoret13

racecourse; isn't that right?  You weren't in Ziwa.  That's Langas.14

A.   That's another day, your Honour.15

Q.   And I put it to you, Mr Witness, that on the 31st, for example, at 3 p.m, when you say,16

for example, at 15.09, you're at Eldoret racecourse; is that right?17

A.   That is -- that is another day, your Honour.18

Q.   And Eldoret racecourse is in Langas area, isn't it?19

A.   That's another day, your Honour.  That's what I'm telling you.20

Q.   Well, Witness, I'll come to that, but I'm going to go back -- and Kitale is 40 kilometres21

away from Ziwa; is that correct?22

A.   Yes, your Honour.23

Q.   Witness, we've already exhibited a statement of yours that you've agreed you gave to24

(Redacted)25
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And Mr President it's at tab 218.  And Mr President, we can go in public with your leave.1

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, we have to leave it there.2

MR KHAN:  Mr President, before we leave today is there any -- five minutes to finish this3

topic, or does the Bench wish to --4

THE INTERPRETER:  Microphone please.  Microphone.5

(Trial Chamber confers)6

PRESIDING JUDGE EBOE-OSUJI: Mr Khan, we will leave it there for the day, take it up7

again tomorrow at 9.30.8

MR KHAN:  I'm grateful.9

PRESIDING JUDGE EBOE-OSUJI:  All right.  Witness, we will be adjourning now for the10

day and we will reconvene tomorrow.11

The blinds will come down for the witness to be ushered out of the courtroom.12

*(Closed session at 4.02 p.m.) Reclassified as Open session13

THE COURT OFFICER:  We're in closed session, Mr President.14

(The witness stands down)15

PRESIDING JUDGE EBOE-OSUJI:  The Court will rise.16

THE COURT OFFICER:  All rise.17

*(The hearing ends in closed session at 4.03 p.m.) Reclassified as Open session18
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