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Presiding Judge Robert Fremr, Judge Kuniko Ozaki and Judge Chang-ho Chung5

Trial Hearing - Courtroom 26

Monday, 5 September 20167

(The hearing starts in open session at 9.31 a.m.)8

THE COURT USHER:  [9:31:20]  All rise.9

The International Criminal Court is now in session.10

Please be seated.11

PRESIDING JUDGE FREMR:  [9:31:36]  Good morning, everybody.12

Could you hear me?  Because I have no sign about channels and no sign about -- but13

it's fine.  Okay.  The main thing that you can hear me.14

Good morning, everybody.15

Court officer, please call the case.16

THE COURT OFFICER:  [9:32:24]  Thank you, Mr President.17

The situation in the Democratic Republic of the Congo, in the case of The Prosecutor18

versus Bosco Ntaganda, case reference ICC-01/04-02/06.19

And for the record, we are in open session.20

PRESIDING JUDGE FREMR:  [9:32:39]  Thank you, court officer.21

Now appearances in usual order, starting with Prosecution.22

MR IVERSON:  [9:32:45]  Good morning, your Honours.  Appearing today for the23

Prosecution are Nicole Samson, senior trial lawyer; Laura Morris, assistant trial24

lawyer; Rens van der Werf, assistant trial lawyer; Selam Yirgou, case manager; and25
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myself Eric Iverson, trial lawyer.1

PRESIDING JUDGE FREMR:  [9:33:07]  Thank you, Mr Iverson.2

Defence, please.3

MR BOURGON:  [9:33:11]  (Interpretation)  Good morning, your Honour.  Good4

morning, your Honours.  Representing Bosco Ntaganda, who is present this5

morning in the courtroom, Mademoiselle Maria Vasconi; Marlène Yahya Haage;6

Christopher Gosnell; and myself, Stéphane Bourgon.  Thank you, your Honour.7

PRESIDING JUDGE FREMR:  [9:33:34]  Thank you, Mr Bourgon.8

And now Legal Representatives of Victims, please.9

MS PELLET:  [9:33:42]  (Interpretation)  Thank you very much, your Honour.10

The former child soldiers are represented by Mohamed Abdou and by myself, Sarah11

Pellet, OPCV.12

MR SUPRUN:  [9:33:58]  (Interpretation)  Good morning, your Honour, your13

Honours.  The victims of the attacks are represented by the Office of Public Counsel14

for Victims, Marine Corhay, who is intern; Anne Grabowski, who is a lawyer; and15

myself, Dmytro Suprun, counsel.16

PRESIDING JUDGE FREMR:  [9:34:13] Thank you, Ms Pellet.  Thank you,17

Mr Suprun.18

Before proceeding to hearing the evidence of our witness today, given that we have19

not had hearings for a few weeks, the Chamber has some short matters to place on the20

record and one ruling to deliver.21

First of all, I recall that we will be sitting in the 6th evidentiary block until 11 October.22

And the 7th evidentiary block is then scheduled to run from 7 November to23

16 December.24

And I would like to emphasise that this Chamber is strongly determined to maintain25
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its effort to conduct the proceedings in an expeditious manner, but with full respect to1

all principles of fair trial.  And I believe that both parties and participants will2

contribute to that effort.3

For that reason, the Chamber will maintain the schedule of sitting for five hours each4

day, so our sitting hours will normally be 9.30 till 11; 11.30 till 1 p.m.; and then 2.30 to5

4.30 p.m.6

As the Chamber indicated by way of email on 1 August 2016, during these blocks the7

parties are expected to always be ready to proceed immediately with the next witness8

upon completion of the previous witness testimony in order to maximise our use of9

courtroom time.10

In relation to the 7th evidentiary block, the Chamber has received a request from the11

Prosecution seeking that no hearings be held on 18 November 2016 due to certain12

important internal commitments that apply to senior members of its team.13

The Chamber here by grants the request and indicates that no hearings in the case14

will be held on that day.  The possible need to compensate for the lost time will be15

considered in due course.16

The second matter relates to the review of transcripts for the purposes of creating17

lesser redacted versions or for making correction proposals.18

The Chamber has recently made some modifications to the review procedure19

established in filing number 1342.  These modifications were communicated by20

email, so I will now summarise them for the record.21

On 1 August, the Chamber directed that Defence comments on lesser redacted22

transcript proposals prepared by the Prosecution, should be provided within three23

weeks from the receipt of the Prosecution proposals.  Subsequently, the parties24

indicated that they are having difficulty completing the number of transcript reviews25
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required by the schedule established in filing 1342.  The Chamber therefore modified1

that schedule to require that, for the time being, proposals for lesser-redacted2

transcripts of just one witness need to be completed in each three-week review cycle.3

That modified schedule was communicated on 24 August 2016.4

In relation to deadlines for making transcript correction proposals, on 12 July 2016,5

the Chamber clarified that the timeline specified in paragraph 23 of decision 1342,6

only starts running from notification of both the English and French edited transcripts.7

Further, by way of email on 1 August, the Chamber granted a Prosecution request for8

suspension until 15 August 2016 of the deadline applicable to the transcripts of 129

witnesses.10

Finally, on 24 August 2016, the Chamber: First, granted a Prosecution request for11

extension of deadline until 1 November 2016 for the making of correction proposals12

on 8 transcripts; and second, indicated that it would review the deadlines for13

requesting transcript corrections following receipt of a Registry report on the steps14

taken to ensure the accuracy of edited transcripts in the case.  The Registry report is15

due today.16

Now I turn to filing number 1420, in which the Defence sought certain disclosure17

orders from the Chamber.  Having noted responses provided by the Prosecution by18

way of email on 13 July 2016, the Chamber, also by way of email, directed the Defence19

to indicate whether or not it maintained its request.  On 18 July, having been granted20

an extension of deadline, the Defence stated that it maintained the request for relief21

contained in paragraph 25(c) of filing 1420.22

The Chamber directed the Prosecution to provide any further response by23

12 August 2016, which was duly received by way of email, and the Chamber also24

received further email submissions from the Defence on 22 August 2016.25
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Having considered the submissions, the Chamber noted that there appears to remain1

some disagreement, in particular regarding the scope of information to be provided in2

relation to category F redactions applied in accordance with the redaction protocol3

applicable in this case.  Nonetheless, the Chamber directed, by way of email, on4

23 August, that the parties should seek to progress this matter inter partes and to only5

return to the Chamber with written filing should there be irreconcilable differences.6

Next, in filing number 1471, the Chamber received the Prosecution's revised time7

estimates for the list of remaining Prosecution witnesses.  The Chamber has taken8

note of those revised estimates and, as communicated by way of email dated9

1 August 2016, will continue to review the estimates before each evidentiary block10

with a view to making certain further redactions.11

In respect of the 6th evidentiary block, the Chamber did so and communicated its12

guidance regarding the length and mode of witness examinations by way of emails13

dated 19 August and 1 September 2016.14

Now the Chamber will deliver its ruling on the Defence request seeking disclosure of15

the video recording of the preparation session of Witness P-19. Even if this was a16

confidential request, we can remain in open session for the Chamber's decision.17

P-19 testified during the previous evidentiary block in July 2016.  The Chamber was18

seized of this request on 29 July 2016 by way of filing number 1468 and, on 19 August,19

the Prosecution filed a response, that is filing number 1476.20

The Chamber recalls that it has previously considered access to recordings of21

preparation sessions to be warranted, pursuant to Article 13 of the preparation22

protocol only where there is some indication of impropriety in the conduct of the23

session or other material reasons warranting such access.  I can refer to transcript24

number 71, page 38, lines 21 to 24.25
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On this occasion, the Chamber does not consider that such a basis for ordering the1

provision of the video recording has been presented.2

The Chamber notes that the session log and disclosure note, ERN3

DRC-OTP-2094-0323 was provided to the Defence on 4 July 2016 and that it contains4

detailed and, according to the Prosecution, almost verbatim information concerning5

the relevant witness's accounts during the preparation session.  The Chamber further6

notes that, at paragraph 15 of its response, the Prosecution provided clarification7

concerning two aspects of the relevant portions of the log and disclosure note which it8

considered were not included verbatim.9

The Chamber considers that the Defence is sufficiently informed of the relevant10

information discussed during the preparation session and notes, in this regard, that11

the Defence was in a position and in fact did cross-examine the witness on these areas.12

Again, I can refer to transcript number 117, pages 27 to 30.13

The Chamber finds that there is no reason to question the Prosecutor's fulfilment of its14

disclosure obligations under paragraph 31 and 32 of the preparation protocol and15

concludes that the Defence has not demonstrated material reasons warranting access16

to the recording.  The request seeking disclosure of its video recording is therefore17

rejected.18

Finally, the parties are directed to file public redacted versions of their respective19

filings by 20 September 2016.20

That concludes the Chamber's ruling.21

And if there are no requests for the floor, we can now move or turn to the scheduled22

testimony.23

So our witness today will testify without protective measures and may therefore be24

referred to by name.  So we can proceed immediately to the testimony and we'll25
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address any objections to material as they arise.1

So now I request court officer to please have the witness brought into the courtroom.2

Mr Bourgon?3

MR BOURGON:  [9:47:26]  Thank you, Mr President.  Just to inform the Chamber4

that at the end of this first session I will be leaving the courtroom.  Mr Gosnell is5

responsible for this witness.  Thank you, Mr President.6

PRESIDING JUDGE FREMR:  [9:47:39]  Thank you very much, Mr Bourgon.7

Appreciate that you fully respect our guidance on that.8

(The witness enters the courtroom) [9:47:51]9

PRESIDING JUDGE FREMR:  [9:48:07]  Dr Congram, good morning.  Can you10

hear me?11

WITNESS:  DRC-OTP-P-0420  [9:48:19]12

THE WITNESS: Yes, I hear you.13

PRESIDING JUDGE FREMR:  [9:48:21]  Very well.  Dr Congram, this Chamber has14

been established to try the case against Mr Bosco Ntaganda, and you are called today15

by the Prosecution to testify as an expert, to assist us in our search for the truth.16

I would like to provide some brief guidance in relation to these proceedings.  First of17

all, you are testifying here without protective measures, so we will refer to you by18

name.  We want you to tell the truth, and I would like to emphasise that we want19

you to only testify within the sphere of your expertise.20

You are before us as an expert on archaeology and anthropology.  However, if you21

do not know an answer or if you do not feel that it falls within your area of22

professional expertise, please then you should indicate this.  Do you understand23

this?24

THE WITNESS:  Yes, I understand.25
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PRESIDING JUDGE FREMR:  [9:49:30]  Very good.  Now, can you please read the1

solemn undertaking to tell the truth.  It should be now in your hands.  Fine.2

Please.3

THE WITNESS:  I solemnly declare that I will speak the truth, the whole truth and4

nothing but the truth.5

PRESIDING JUDGE FREMR:  [9:49:48]  Thank you, Dr Congram.  You are now6

under oath, and I'm obliged to note that it's an offence within the jurisdiction of this7

Court to give false testimony.  I guess you understand that.8

THE WITNESS:  Yes, I understand.9

PRESIDING JUDGE FREMR:  [9:50:07]  Fine.  And now a few practical matters10

you should have in mind when giving your testimony.  I understand that you will be11

testifying in English today, will you not?12

THE WITNESS:  [9:50:24]  That's correct.13

PRESIDING JUDGE FREMR:  But everything, and I have to again stress it, what you14

will say will be written down and also translated into French so that is important to15

speak clearly and to speak at a slow pace, and what is even more important, to allow16

for the interpretation.  Everyone here has to wait, including you, to wait a few17

seconds before starting to speak.  So I recommend to you, when a question is asked,18

please keep pause of approximately three seconds and then only then give your19

answer.  So I'm aware of the fact that it's a bit unnatural, but it's necessary.  If you20

have any questions, please let us know just by raising your hand and we will then21

give you the opportunity to speak.  Have you understood all this?22

THE WITNESS:  [9:51:31]  Yes, I understand.23

PRESIDING JUDGE FREMR:  [9:51:36]  Very good.  So I guess we can now24

proceed with your testimony, and the Prosecution will be asking you questions first.25
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Who will examine the witness?  Mr Iverson.  Okay.1

MR IVERSON:  [9:51:54]  Thank you, Mr President.2

QUESTIONED BY MR IVERSON:3

Q.   [9:52:01]  Good morning, Dr Congram.  How are you doing?4

A.   [9:52:05]  I'm doing well, thank you.5

Q.   [9:52:08]  All right.  We've met before, but my name is Eric Iverson and I'm a6

trial lawyer with the Office of the Prosecutor, and since I'll be asking questions in7

English and you'll be testifying, just to emphasise something the Presiding Judge said,8

just to remember that kind of unnatural pause in between question and answer, if you9

would.  Thank you.10

I'd first ask -- well, let me first just ask a few questions and then I'd like to ask for the11

written materials, the binder, to be given to the witness.12

But could you please state your full name, please?13

A.   [9:52:45]  Derek Congram.14

Q.   [9:52:49]  And what is your date of birth?15

A.   [9:52:55]  February 6, 1974.16

Q.   [9:52:58]  And you are from Toronto, Canada, is that right?17

A.   [9:53:04]  I'm based there.  Originally from Ontario, Canada.18

MR IVERSON:  [9:53:10]  Now, with the Court's leave, I'd like to have the binder of19

materials that the Prosecution has prepared.  We provided those to the parties and20

participants and to the Chamber.  We'd like to provide a copy now to Dr Congram.21

PRESIDING JUDGE FREMR:  [9:53:26]  All right.22

Court officer, please assist.23

MR IVERSON:  [9:54:05]24

Q.   [9:54:06]  So what I'd like to do now is go through, for the benefit of Chamber,25
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your expert qualifications.  And I think to do that, it would be easiest to have a look1

at your CV at the same time.  If I could have you turn to tab 2 of the binder in front2

of you.  You'll see a document, it is DRC-OTP-2072-0211, and within that document,3

if I could have you turn to your CV which is on page 0244.  That's the last four of the4

evidence registration number.  Are you there?5

A.   [9:54:52]  Yes, I'm there.6

Q.   [9:54:54]  All right.  Now, you've had an opportunity to review your CV, is7

that right, last week?8

A.   [9:55:02]  Yes, that's correct.9

Q.   [9:55:05]  And this particular document was provided to the Prosecution10

almost two years ago.  I'd like to give you an opportunity now to update anything in11

your CV that needs updating for the Chamber.12

A.   [9:55:27]  Sure.  So in the intervening two years I've worked in forensic and13

humanitarian capacities in several other countries.  I've continued to publish in14

journals and books on the subjects of forensic archaeology and anthropology, and my15

current primary occupation status is as a research affiliate with the University of16

Toronto.17

Q.   [9:55:58]  All right.  So you are an expert in forensic anthropology and18

archaeology.  Could you please just tell the Chamber what does that mean.19

A.   [9:56:11]  Yes.  Forensic -- there's a bit of nuance, but forensic archaeology is20

really using methods and theory, principles, from archaeology and using those to21

answer legal questions, typically, criminal legal questions.  In instances such as this,22

it's looking for alleged victims of crime and recovering the remains, documenting23

both the process and the types of evidence that you recover.  Forensic anthropology24

is really a sister discipline that focuses on the analysis of skeletal remains to answer25
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legal questions and, again, typically, criminal legal questions.1

Q.   [9:56:59]  And I note that you have your Doctor of Philosophy, your PhD, in2

archaeology.  Could you explain to the Chamber what training you have in,3

specifically, in the forensic piece of forensic anthropology and archaeology?4

A.   [9:57:27]  Yes.  During my undergraduate degree, I was introduced to the5

subject.  I took a course on forensic anthropology and that piqued my interest.6

From that I decided to do a Master's degree in the United Kingdom that was7

specifically forensic oriented, though it was called forensic archeology, although part8

of the studies within that degree were in anthropology, the study of the human9

skeletal and the forensic context.10

When I did my PhD., I returned to North America, and the university where I studied,11

the reason I chose to go there was because of my supervisor.  He was a board12

certified forensic anthropologist, and although the department was called Archeology,13

within that department they taught both archaeology and biological or forensic14

anthropology. So having a supervisor as a certified forensic archaeologist, I knew15

that I would get training in both of those areas.16

Q.   [9:58:29]  And have you also conducted training for others in the fields of17

forensic anthropology and archaeology?18

A.   [9:58:40] Just to clarify the question, are you asking have I trained others in19

these subjects?20

Q.   [9:58:44]  Yes, trained or taught courses.21

A.   [9:58:52]  Yes, I have.  I've taught forensic archaeology and anthropology in22

the United kingdom, in Spain, for the United States Department of Justice in23

Colombia, and students in Canada as well.24

Q.   [9:59:13]  I noticed a number of publications and then technical reports.  Now,25
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I certainly don't intend on going through all of those publications and technical1

reports, because it is lengthy, but could you just explain the difference to the Chamber2

between publications that you have and technical reports?3

A.   [9:59:30]  Certainly.  The general publications refer to publications for the4

academic sphere, so these are generally in peer-reviewed journals or in books that are5

thematic and directed towards an academic audience, whereas the technical reports6

are reports that I've written up presenting the results of analysis that I've done in7

forensic and humanitarian contexts, so they're really oriented towards a different8

audience.  And the reports tend to be more technical in nature, whereas the9

academic publications are a mix; they could be technical case reports for forensic10

journals or they could be more theoretical or exploratory research directed towards an11

academic audience.12

Q.   [10:00:30]  And in having the opportunity to review your CV and then letting13

the Chamber know the particular updates, is your CV accurate?14

A.   [10:00:41]  Yes, it is.15

MR IVERSON:  [10:00:44] Mr President, we understand that the Defence does not16

object to Dr Congram being recognized as an expert based on our filing 826,17

paragraphs 39 to 43.  At this time we would move to have Dr Congram recognized18

as an expert in the fields of forensic anthropology and archaeology.19

PRESIDING JUDGE FREMR:  [10:01:19]  Defence, can you confirm?20

MR GOSNELL:  [10:01:20]  I can confirm there's no objection to that, Mr President.21

PRESIDING JUDGE FREMR:  [10:01:24]  All right then.22

MR IVERSON:  [10:01:27]23

Q.   [10:01:37]  So what I'd like to do now, Dr Congram, is go through24

chronologically a number of reports you have drafted for this case.  And I'd like to25
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start at tab 1 of your binder and that is DRC-OTP-2059-0014.  And the document is1

entitled "Report on archaeological survey and probing of alleged unmarked burials in2

Kobu village, Ituri interim administration, province Orientale, Democratic Republic of3

Congo 24 and 25 September 2013."4

Could you explain in general terms to the Chamber what this report consists of?5

A.   [10:02:35]  Yes, it's a report based on a preliminary investigation.  I6

can -- when I was consulting for the Office of the Prosecutor I was asked to assist7

with -- to see if there was some evidence to support allegations of people who had8

been buried in a particular place.  And so I went and, over the course of a couple of9

days, we did what we called test excavation, which is digging small holes simply to10

confirm the existence of possible graves, and then in two instances we actually11

excavated down to discover human remains.12

So in that way we confirmed that there were buried human bodies and, on the basis13

of that, we simply filled back in those areas where we excavated and used that to plan14

a possible future investigation.15

Q.   [10:03:40]  And your last answer answered this in a way, but could you16

describe for the Chamber the methods that you used to identify putative grave sites?17

A.   [10:04:02]  Yes.  So we began by speaking with witnesses.  They indicated18

general areas where we might look to -- according to them, where people had been19

buried.  From that point, we began doing two things:  One, I used what we call a20

probe, and it's essentially that, it's a metal bar with a dull point on the end, and you21

use that, you push it into the ground to test the compaction of the subsoil.22

What I mean by that is naturally formed soil can be quite compact.  When someone23

has disturbed that soil, for example, digging a grave, the soil becomes quite loose.24

Now, the surface level of soil and vegetation regenerates quite quickly, so if a period25

ICC-01/04-02/06-T-123-Red-ENG WT 05-09-2016 13/128 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0420

05.09.2016 Page 14

of time has passed since that disturbance it might be difficult to see, whereas the1

subsoil maintains that distinct composition, loose verses the natural compact soil.2

The probe allows to you feel beneath the surface vegetation that is regenerated to see3

if the soil is loose or not.  So using the probe we were able to identify soft spots or4

disturbances to subsoil where we could further excavate.5

And we also started removing vegetation through test trenches, narrow superficially6

deep test trenches, about 5 to 15 centimetres deep, to try and cross and highlight those7

distinctions; naturally deposited soil or formed soil versus disturbances.8

Once we identified through those two methods disturbances, then we would excavate9

down into the disturbed soil.  And as I mentioned in two instances, we decided to go10

as far as the level of human remains.  That was simply to confirm not only that there11

was disturbance to the area but, in fact, that -- those features, the two that we dug12

further down into, held human remains.13

Those were photographed, global positioning system coordinates, geographic14

coordinates were taken of those locations.  I did some sketch maps, making reference15

to landmarks so that people could return and find those features if they wanted to for16

future investigation, and we left it at that.17

Q.   [10:06:34]  And you mentioned it briefly but how did you know where to dig18

the test trenches even before the probing began?  What gave you information or who19

gave you information about where putative graves may be?20

A.   [10:06:55]  I worked with information from the investigators but also from21

firsthand communication with local people or witnesses.  I don't know specifically22

where they may have lived, but we certainly coordinated with local people who23

indicated having seen bodies and, in some instances, having actually buried the24

bodies.  So they directed us towards the general areas.25
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The reason we do excavation is because we want to test that testimony and come up1

with physical evidence that might corroborate or refute their testimony.  And also2

because sometimes witness recollection might not be precise, so we're really looking3

to find physical evidence that -- that tests that testimony.  And that's why we do4

trenching.5

We don't -- people aren't giving us an X marks the spot on a map, and we're wary of6

the perhaps lack of precision in their indication of locations, so that's why we're7

excavating a broader area and testing with the probe to refine the specific locations in8

the area that they indicate.9

Q.   [10:08:12]  And you mentioned that you found human remains.  What did you10

do with those remains or what did you do with the gravesite after you had found the11

remains and documented the remains?12

A.   [10:08:30]  Our purpose at that stage was not to collect evidence.  Merely to13

confirm the presence.14

So as we excavated down in two features, two graves to the remains, what we saw15

were leg bones, which presumably - at the time we presumed, later we found out this16

was true - were connected to the rest of the bones from human skeletons.  And we17

merely photographed them and then covered them back up with soil.  We didn't18

collect any evidence at the time, it was just a question of confirming, one, that there19

were remains in the graves and, two, that they were human.  And because of the size20

and the form of them I knew that they were human, they were not animal remains,21

for example.22

Q.   [10:09:19]  And within this document could I have you turn to -- it's marked as23

page 4 the last four of the ERN is 0017.24

So last week I gave you the opportunity to review your materials.  Do you have any25
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changes or corrections on this particular page that you'd like the Chamber to be aware1

of?2

A.   [10:09:54]  Yes.  It's something I pointed out in a subsequent report when we3

did a full investigation.  And in this report I mistakenly reversed two cardinal4

directions; so I used south when in fact I meant north, and used north instead of5

south.6

I've -- when I discovered the mistake after having submitted my report, I sent a note7

to the Prosecutor and, as I mentioned in my report on the full investigation, when we8

actually resumed remains, I used the correct directions and noted that I had confused9

them in the preliminary report.10

Q.   [10:10:42]  All right.  And if I could have you turn to the same document, you11

marked it as page 10, the last four of the ERN is 0023, and if I could have you take a12

look at figure 9 on that page.13

What, if anything, requires explanation about the use of figures and numbers for the14

Chamber's awareness?15

A.   [10:11:15]  Yes, during the time of this preliminary investigation we assigned a16

number to each what we call a feature, where we excavated when we found17

something that indicated past activity.18

So those were given sequential numbers that coincided with the point of our19

investigation and discovery of those features, but I just wanted to clarify that this not,20

the numbers of features, not be confused with the subsequent numbering of features21

from full investigation.22

We continued with the same method of investigation for the full investigation and23

assigned numbers, unique numbers, to each feature in the order of discovery and24

investigation.25
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So feature 1, for example, in preliminary investigation does not coincide with feature1

1 in the subsequent investigation.  We began numbering them from the beginning2

again.  So there's not a coincidence of feature numbers.  Nevertheless, we did3

record the geographic coordinates of all features during both investigations so one is4

able to ascertain where each feature is and which numbers correspond to it.5

Q.   [10:12:35]  And after clarifying those two issues in this report, are you able to6

testify that this particular report is true and accurate to the best of your knowledge7

and belief?8

A.   [10:12:48]  Yes, that's correct.9

Q.   [10:12:51]  And would you consent to the admission of this report into10

evidence in this case?11

A.   [10:13:01]  Yes.12

Q.   [10:13:03]  And will you be available for Defence cross-examination and13

questioning by the Court?14

A.   [10:13:09]  Yes, of course.15

MR IVERSON:  [10:13:12]  All right.  At this time, Mr President, your Honours, I'd16

like to submit this exhibit DRC-OTP-2059-0014.17

PRESIDING JUDGE FREMR:  [10:13:24]  Defence, any objection?18

MR GOSNELL:  [10:13:27]  No objection, Mr President.19

PRESIDING JUDGE FREMR:  [10:13:29]  Very well.  Then document specified by20

Mr Iverson is admitted into evidence pursuant to Rule 68(3) as a further Prosecution21

exhibit.22

Mr Iverson, you may proceed.23

MR IVERSON:  [10:13:50]24

Q.   Could I ask you now to turn to tab 2 of your binder.  And at tab 2 you will see25

ICC-01/04-02/06-T-123-Red-ENG WT 05-09-2016 17/128 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0420

05.09.2016 Page 18

document DRC-OTP-2072-0211, a report entitled "Report on archaeological1

excavation of alleged unmarked burials in Kobu-Wadza and Tchudja, Ituri interim2

administration, province Orientale, Democratic Republic of Congo, 17 January3

through 31 January 2014."4

All right, could you, in general terms, please tell the Chamber what is this report5

about?6

A.   [10:14:35]  Yes, this report outlines the nature of my consulting and the7

consulting of a team of people selected by Dr Eric Baccard, the scientific response unit8

of the Court, and I, the people that were used to conduct a full investigation of the site.9

And this report relates to the discovery and excavation of burials, and other features,10

and the exhumation, so the removal of human remains and related evidence from11

those burials.12

Q.   [10:15:16]  And in the introduction, in the first sentence, it states that you were13

asked to direct forensic archaeological exhumations and anthropological analyses at14

two sites in the Democratic Republic of Congo.  From that, are we to -- what are we15

to understand about your role in the process?16

A.   [10:15:42]  Ultimately I was going to write the report.  I would provide17

direction for the people conducting these operations in the field, but I should mention18

that the people on the team, in particular those dedicated to the archaeological19

excavation and exhumations, Ms Claudia Bisso and Miguel Nieva, they work for the20

Argentine forensic anthropology team and they have a tremendous amount of21

experience, so they really didn't require direction per se, but I would make the22

decisions about how to document things and would write the report based on the23

findings of all our work in the field.24

But I simply mention that this wasn't -- I wasn't there in an instruction capacity.25
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These people have done forensic investigation in dozens of countries, they are very1

well aware of what's required.  So I was there to respond to any questions and to2

make decisions about how we would document.  And perhaps if there was a3

question about how to proceed, I would make that decision.4

Q.   [10:16:55]  And could you explain to the Chamber whether you incorporated5

the work of other forensic anthropologists into your work?6

A.   [10:17:08]  Yes.  Frequently in the literature we see references to international7

standards in terms of investigation like this, but in fact there is a lack of such8

standards.  What I do when I operate, I make reference to best international practice.9

So, having worked for other organisations such as the International Criminal Tribunal10

for The Former Yugoslavia, having worked with the Argentine team who -- which has11

worked as a team in over 50 countries, and also having worked for the United States12

Department of Defense, which has the largest forensic anthropology lab in the world13

and operates -- it's accredited by a crime laboratory accreditation body so they have14

very strict standards of operation.  I spent three years working with them, also with15

the Missing Persons Unit of the International Committee of the Red Cross.  All four16

of these organisations represent what I think are the highest standards and I17

incorporate practice from all four of them into investigations that I'm a part of.18

Q.   [10:18:13]  And you mentioned two of the other members of the forensic team.19

Who else comprised the forensic team that you worked with and directed?20

A.   [10:18:25]  More directly related to my expertise, we also have Dr Tania21

Delabarde, who is a forensic anthropologist from France, and Dr Soren Blau, a22

forensic anthropologist from Australia.  And I use forensic anthropologist in the23

broad sense.  Both of Dr Delabarde and Dr Blau have a lot of archaeological24

experience as well.  So that was something we were very cognizant of when we25
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selected the team.  Apart from those people, we had professional police1

photographers that were helping document the process and there were investigators2

from the Court.3

Q.   [10:19:09]  And just speaking more broadly outside of this report but for the4

entire process, what other forensic specialists or experts were there present during the5

examination of the grave sites and remains?6

A.   [10:19:31]  Thank you.  I neglected to mention that we were working with two7

forensic pathologists.  The forensic pathologists are those who are, in almost all8

jurisdictions, those who legally determine a cause of death, when there's evidence to9

do so.  So, for all of the analyses, we would have one anthropologist, people who10

were more familiar working with skeletal remains, working in association with a11

forensic pathologist.  And in this particular instance, Laurent Martrille, Dr Martrille12

from France, who was one of the pathologists, has a lot of experience in doing13

anthropological analysis and he's done research, published in the subject of forensic14

anthropology.  So he was a great addition to the team because of his dual expertise.15

Q.   [10:20:24]  And could you describe in a little bit of detail as well, what are16

the -- for the Chamber's purposes, what's important to know for the differences17

between forensic pathology and forensic anthropology?18

A.   [10:20:43]  Forensic pathology is a much more common practice throughout the19

world.  Medical doctors, forensic pathologists are medical doctors who conduct20

post-mortem analyses.  There are some instances where they're also doing clinical21

studies or analyses, but in this context they are assessing injuries to skeletons or to the22

bodies of alleged victims and ascertaining their cause of death.  To distinguish them23

from anthropologists, anthropologists don't have the legal authority to say how a24

person died.  Generally, anthropologists have PhDs rather than medical degrees,25
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where the two specializations are generally constantly working with one another, but1

there's a difference in practice.2

The anthropologists generally also have experience in archaeological context, so not3

as part of a criminal investigation looking at historic remains, but that becomes useful4

in a forensic context because it gives them the ability to discern historic remains from5

those that are of forensic interest.  And in that way they can support the work of the6

pathologist by using anthropological methods to help ascertain who a person was by7

aging the skeleton, for example, determining the age of the person when they died or8

their sex and identifying and documenting injuries which the pathologist can use to9

ascertain cause of death.10

Q.   [10:22:21]  As a forensic anthropologist, would you be qualified to determine11

cause of death?12

A.   [10:22:31]  No.  I'm not aware of a jurisdiction that allows for that.  Although13

there have been instances where, for example, a forensic anthropologist have pointed14

multiple gunshot trauma to a cranium and the Court has accepted that that was the15

cause of the death in absence of testimony from a forensic pathologist.  But in all16

forensic investigations in which I've worked, I've worked with a pathologist.  And I17

don't comment on cause of death.  I simply document injuries which the pathologist18

can use for that determination.19

Q.   [10:23:11]  What level of training does a forensic pathologist have in skeletal20

remains, bones?21

A.   [10:23:23]  That varies from country to country.  Generally, pathologists will22

have training in skeletal anatomy, certainly, but when it comes to more specialised23

analyses such as looking at the skeleton and documenting characteristics that reflect24

the age and sex of a person, in calculating their stature, generally, pathologists don't25
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have that expertise.  There are exceptions.  I've certainly worked with some1

pathologists who have done a lot of this type of work, but that's almost never a2

criteria for one to become a forensic pathologist and I would -- I believe that most3

forensic pathologists don't have that expertise.4

Q.   [10:24:14]  All right.  At this point could you explain to the Chamber the5

process, once you've identified the gravesite, the process of the excavation and the6

exhumation of human remains?7

A.   [10:24:43]  Once we've identified an area of disturbance in the soil that could be8

a grave, we delimit the edges, the borders of that feature, in contrast to when we were9

doing the survey, trying simply to confirm or refute presence of human remains.  In10

this instance we want to excavate the entire grave at one time.  We want to expose all11

of the evidence within the grave or other feature that we're investigating in its context.12

So we were working with local labourers, people who were familiar with the local13

soils, and removed all the surface vegetation.  An archaeologist was present with14

them at all of the sites to identify the limits of that feature, that disturbance.  Then15

we would excavate in arbitrary levels, removing the fills, so 5 to 10 centimetres at a16

time, slowly going down.17

From the survey we knew, in at least two instances, the depth of remains.18

Nevertheless, we don't know that that's going to be consistent across all of the19

features, all of the graves we might find.  So we go down slowly in sections until we20

reach what we believe is evidence.  We uncover that with hand tools.  That's the21

archaeologist working at this stage on their own or in tandem with another22

archaeologist, carefully using brushes, perhaps hand trowels, so that we can expose23

the evidence, what we see in situ - using the Latin term - in its context.  We don't24

want to move things or remove them before they have been documented in the form25
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and at the time that we have discovered them.  So we'll clean off, clean the soil off of1

those remains, any other potentially related evidence, clean out the limits of that2

feature, and then take photographs.3

We would complete what we call a grave form, a single sheet document where we4

indicate the location, the orientation of the bodies and the grave, any other pertinent5

facts, indicate who conducted the exhumation. And then after that's been6

documented, we'll remove the remains and any related evidence by placing the7

skeletal evidence, the bones, in paper bags.  We'll label those paper bags and give8

them identifiers that include the name of the site, the name of the feature, or grave in9

this instance, the individual number of the body, because you'll see in the10

anthropological reports and in the exhumation reports there were several bodies in a11

single grave, in some instances, and we'll indicate which anatomical unit of the12

person is in that bag.  So we'll keep wrist and hand bones together and other13

elements, you know, leg bones will go in a bag.  All of those bags will go together in14

a box that's labelled, the site and the feature, the body number, and then that gets15

entered into the chain of custody and is brought for storage at the mortuary until it's16

ready to be analysed.17

Q.   [10:28:03]  And you mentioned documenting the remains in situ.  Why would18

the body position or how the remains are originally found be important to your19

analysis as a forensic anthropologist?20

A.   [10:28:26]  This is important information that we commonly draw in21

archaeology because understanding archaeology is essentially about understanding22

past human behaviour through physical evidence and spacial evidence on the23

landscape.  We come to understand trends and patterns of human behaviour and we24

see that when those -- we see when those conform to cultural norms and when they25
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don't conform to cultural norms.  So, in this instance, having a sense of the1

orientation of a grave, how the body is placed in the grave, all provides us with2

evidence of the post-mortem treatment of those bodies.  And their spacial location is3

important because we see -- as well as their orientation because it gives us a sense of4

the circumstances of burial.5

Q.   [10:29:29]  What methods does one use to prevent damage during the6

excavation?  What steps would you take?7

A.   [10:29:40]  A couple of these steps I've mentioned.  The purpose of delineating,8

of defining the border of the whole feature, is part of that.  There's an inclination to,9

when you find an area of disturbance, to dig down into it, but we know that that can10

cause problems.  If you just dig a narrow hole until you discover remains, the sides11

might collapse in. We've mindful of health and safety, of course.  Some of these12

burials were very deep so, in fact, we excavated beyond the boundaries of the natural13

feature.  And we are again removing the sediment, the loose soil in those graves, in14

the features, a bit at a time rather than kind of doing it in a more ad hoc manner.  We15

want to have a controlled excavation.16

I'm sorry, there's -- well, and then I'll continue by saying that when we get to what we17

believe is evidence, then we'll change the tools we're using. So at the very18

preliminary stages, we're using a probe, but as soon as you detect loose soil, you19

understand that there may be evidence in that area.  So you're not using the soil to20

penetrate to the level of compact soil because that could damage the evidence.21

Likewise, when you begin excavating the feature, particularly in this instance where22

we had a good sense of how deeply remains had been buried, we can use tools such23

as shovels.  But there's always an archaeologist there participating, directing, and at24

the moment of discovery of evidence or potential evidence, that's when we switch the25
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tools we're using to, as I mentioned, brushes, small hand tools in some instances, even1

wooden chopsticks, just to clean out the soil from more fragile parts of the skeleton.2

We're mindful of the fact, particularly from experience in archaeological context, that3

those skeletons can be fragile and if we damage them, it precludes our ability to make4

certain types -- or, it could preclude our ability to make certain types of analyses and5

draw certain conclusions.  So we're very cautious at the moment of the discovery of6

evidence, from the time we clean it off and as we exhume it.7

Q.   [10:32:08]  So why would there be -- you mentioned loose soil, why would8

there be loose soil around the remains or around the body?9

A.   [10:32:19]  That's because the naturally deposited soil, which tends to be10

compact, has been disturbed.  When people created a grave they changed11

composition of that soil.  Naturally deposited soil forms over a very long period of12

time, whereas when you change the composition of it you're mixing up natural layers,13

you're breaking it up into smaller pieces.  It's -- a common frame of reference is when14

we garden, we're doing gardening, and we know that that soil will continue to be15

looser for some period of time.  There's also the aspect of in looser soil it tends to16

hold water better, so it tends to be more humid than the surrounding environment,17

there's air in there and that promotes the activity of insects, bacteria, roots penetrate18

into that looser soil.  So it creates a very different environment that contrasts with the19

naturally occurring soils around it.20

Finally, we have the fact that there's a body in that grave.  And as the soft tissues,21

skin, muscles, organs decompose those things, those tissues are being broken down22

and where there is normally a chest cavity soil falls into that, and so there's a23

subsidence of soil as well.24

So there are a lot of different factors, things that act upon that micro-environment25
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after a burial has taken place.  The burial is initial disturbance, but from that point on1

there are a lot of other factors that are active in maintaining a distinct2

micro-environment within the burial that contrasts with the surrounding soil.3

Q. [10:34:09]  And you mentioned circumstances of burial.  Were you able to4

form an opinion with regard to the Kobu-Wadza and Tchudja area about the5

circumstances of burial based on the information that you were able to get from the6

graves and the remains?7

A.   [10:34:31]  Yes.  I was of the opinion that the location and the nature of the8

burials was distinct from what normally occurs in that environment.  Let me qualify9

that statement.10

One of the first things I asked of locals was "What is your normal practice when11

someone dies?  What do you normally do?"  I say normally, like I mentioned earlier,12

there are trends, sometimes these things deviate slightly, but we have a sense of what13

is normal practice.14

And there was a Catholic church very near to where we were excavating, in fact we15

did explore that area as well.  And down the road there was also a Protestant church.16

Being familiar with these religious practices, I'm also cognizant of the fact that there17

could be local changes to what we consider normal practice.  Normal is somewhat18

relative.  So you want to get a sense from the locals of what their normal practice is,19

and that is, and as we've seen from subsequent investigation, individual bodies,20

single bodies in individual graves, those graves, in normal circumstances, are quite21

deep, up to two and a half, three metres, those bodies are in coffins and the22

orientation tends to be west-east.23

PRESIDING JUDGE FREMR:  [10:35:59]  Sorry, Mr Witness.  I guess we have some24

problem.  Court officer, please.25
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THE COURT OFFICER:  [10:36:04]  Yes, indeed, Mr President.  We are not1

receiving the French interpretation.2

I think the problem is solved.  Thank you.3

PRESIDING JUDGE FREMR:  [10:36:21]  Thank you.4

Mr Witness you may proceed.5

THE WITNESS:  [10:36:26]  So we get a sense, from my discussions with locals and6

also from subsequent investigations, of what constitutes a normal burial.7

The graves that we investigated, from which remains were exhumed, showed a8

contrast.  Their orientation in some instances was different.  Two of the bodies were9

exhumed from latrines.  Certainly those bodies appear to have been thrown into the10

hole.  That's not normal custom.11

In -- at Kobu-Wadza the bodies that we exhumed in many instances there were12

multiple bodies in a single grave. Again, that's irregular.13

So all of that information suggested to me that the burial event was irregular.  It14

deviated from normal custom.  And that tells us, allows us to make inferences about15

the context of the burials.16

I've seen from my own experience in many other countries, and I've done research on17

it, I've published on this subject, on how the post-mortem and funerary treatment of18

remains, so it's something I've spent a lot of time and energy on understanding19

and -- and I've consulted to the Red Cross, and, in fact, the Department of Defense of20

the United States asked me to do research on this exact subject.  So it's being able to21

note these types of distinctions that indicate to us that the circumstances of death and22

burial were not normal, what we would consider normal deaths.23

MR IVERSON:24

Q.   [10:38:08]  And if I could ask you to break down for the Chamber the working25
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environment.  Who worked on what during the excavation at Kobu-Wadza?1

A.   [10:38:26]  So in the field -- we had a bit of a fluid process really and that's2

because all members of the team had experience in archaeology and anthropology.3

That was the purpose in selecting who we selected.  That was one of the purposes.4

We also wanted people with a lot of experience and good qualifications.5

And the reason we do that is because we don't know in advance what we might6

discover.  There were allegations of mass graves, for example.  Depending on how7

you define "mass grave", we could have anticipated finding a grave with perhaps8

dozens of bodies.  So we need to be prepared to have personnel shift either to the9

field, if that's where things are more complicated or requiring more time and energy,10

or shift into the mortuary.11

In this instance, generally -- well, certainly Mr Nieva and Ms Bisso, from the12

Argentine team, they concentrated on the exhumations in the field.  And I was there13

for most of the time.  Once we had exhumed remains, Drs Blau and Delabarde went14

to the mortuary and they began conducting the post-mortem analyses of the remains.15

I also analysed one body that was exhumed, and that was done in association with a16

pathologist.17

The mortuary and the exhumation sites were close to one another, so it allowed18

people to move back and forth.  But all of the analyses conducted, we have19

paperwork showing who did that.  So in the grave forms, at the time of exhumation,20

you'll see the initials of the person who conducted the exhumation.  It may be that21

two people were helping excavate and exhume one body, so there will be the initials22

of the two people.23

Likewise, in the mortuary, at the time of analysis, the person conducting those24

analyses, their name is of course on the report and that's the primary analyst.25
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Q.   [10:40:45]  In, excuse me -- in this exhibit, if I could just have you turn to page1

10 and the last four the ERN is 0220.  And we're looking at a photograph here.2

What, if anything, would you like to point out to the Chamber in order for them to be3

able to read this photograph accurately?4

A.   [10:41:11]  Yes, thank you.  I notice on the screen that something that I wanted5

to point out is quite clear, but in the printed copy it's difficult to see what we labelled6

F6, that's feature 6, that was a grave -- well, it was a -- it was created as a latrine but a7

body was dumped into that feature and we exhumed a body from that.  And it's at8

the kind of lower centre of the image below the tree that we marked as a "datum", so9

it's just a small rectangle and it says "F6".  On the electronic version on the screen in10

front of me I see it very clearly, but in the printed version that's not clear.  So I just11

wanted to point out that that feature exists and that's its location.12

Q.   [10:42:03]  All right.  Aside from that small clarification is this report true and13

accurate to the best of your knowledge and belief?14

A.   [10:42:13]  Yes, it is.15

Q.   [10:42:14]  And would you consent to the admission into evidence of this16

report?17

A.   [10:42:20]  Yes.18

MR IVERSON:  [10:42:26]  Mr President, I don't think the last question is necessary19

since he already answered it, that he'll be available for questioning, so at this point we20

would like to submit exhibit DRC-OTP-2072-0211 into evidence.21

PRESIDING JUDGE FREMR:  [10:42:43]  Defence, any objection?22

MR GOSNELL:  [10:42:46]  No objection, Mr President.23

PRESIDING JUDGE FREMR:  [10:42:49]  In such a case document specified by24

Mr Iverson is admitted into evidence as a further Prosecution exhibit.25
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Mr Iverson, you may proceed.1

MR IVERSON:2

Q.   [10:43:08]  All right.  Could I ask you to turn to tab 3 now.  And at tab 3 we3

see DRC-OTP-2074-0148 and it is the "Report on archaeological excavation of4

unmarked burials in Saio, Ituri interim administration, province Orientale,5

Democratic Republic of Congo, 8 - 10 April 2014."6

Now, this report is similar to the Kobu-Wadza report so I don't want to go -- I'm not7

going to go into much detail, but could you explain the process of analysing the8

information for this report and drafting the report for the Chamber?9

A.   [10:44:03]  Yes, at the time of the preliminary investigation and while we were10

at Kobu-Wadza, I was made aware by one of the Court's investigators, the11

investigators from the Office of the Prosecutor, of the existence of the other burials in12

Sayo, some distance from Kobu-Wadza.13

And so we were aware that those graves exist.  We went at a later date to investigate14

them more thoroughly, as the report indicates, in April of that same year.15

The methods we used were the same.  The results were somewhat different.  In16

Sayo we excavated two graves; one held the remains -- it was quite shallow, it held17

the remains of five bodies; and a second grave was a single -- held the remains of a18

single individual.  And it was a bit of distance down the road from Sayo.19

Q.   [10:45:01]  And with regard to Kobu-Wadza now, how many of the -- on how20

many of the bodies did you conduct forensic anthropological analysis or21

examination?22

A.   [10:45:15]  All the bodies that we exhumed we analysed.23

Q.   [10:45:21]  And for -- just I'm asking you personally for the --24

A.   Oh, sorry.25
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Q. -- Kobu-Wadza area.  How many bodies did you forensically analyse or1

skeletal remains?2

A.   [10:45:34]  Yes, sorry, I didn't understand that.  I analysed the remains, I3

conducted anthropological analysis for the remains of one person from Kobu-Wadza.4

And then in the case of Sayo, I did the anthropological analysis from all of the5

remains, so six bodies.6

Q.   [10:45:59]  All right.  And just in order to achieve accuracy and completeness,7

I'll ask you to turn to page 7 of this document and the last four of the ERN is 0154.8

Now I understand that there's a typo on this page.  Could you let the Chamber know9

what you'd like to correct.10

A.   [10:46:26]  Yes, forgive me I'll have to recall.  It's been some time.11

Q.   [10:46:38]  If we just go to the paragraph with "SAI1" and you go little bit more12

than halfway down the sentence starting with "Local workers were instructed".13

A.   [10:46:54]  Ah yes, sorry.  This is simply a grammatical error, but I noticed it14

and felt obliged to report it.  It doesn't change any of the substantial meaning of the15

report and I think my intention is easily understood, but I noticed that that sentence16

uses the gerund twice, so it says "instructed to continuing excavating," and of course I17

simply meant to say, "were instructed to continue excavating."  That's all.18

Q.   [10:47:23]  All right.  Thank you.  I just wanted to take care of that quickly.19

And with regard to the bodies found in Sayo, were you able to form an opinion about20

the circumstances of burial there?21

A.   [10:47:38]  Yes.  Again, similar to Kobu Wadza, we see very irregular burials:22

very near to the roadside; in the case of Sayo 1, you have five bodies in a single grave.23

That grave is very shallow.  That's uncommon.  And the orientation of the bodies,24

the bodies are laid out more or less not -- they don't appear to have been laid out too25
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carefully.  You have bent limbs, things like that, and they're laid out parallel to the1

road without any seeming attention to the orientation of the bodies.  They're laid out2

north-south, although their heads are at different ends.  So that's quite irregular.3

And in the instance of the single burial, again, very close to the road, not a deep burial4

and no coffins and no indication that this was what we might consider a proper or5

normal legal burial location.6

Q.   [10:48:47]  And in your analysis, were you able to identify the time which, or7

approximate the time at which these remains were buried, at which these -- at the8

time these bodies were buried?9

A.   [10:49:11]  In forensic anthropology and pathology we refer to this as the10

post-mortem interval.  So this is the period of time between death and discovery of11

the remains.  There have been a lot of studies, trying to come up with a precise way12

of identifying this period of time, and it's not something that we are able to do13

precisely.  Nevertheless, because of these studies, and particularly when one has14

worked for many years in many different countries, we are able to identify trends.15

We become informed by our experience.  And so when I provide an estimate of the16

post-mortem period, it tends to be very conservative and very broad, and the reason17

for that is because I can say, I can look at the condition of the skeletons, I can see18

which factors have been acting upon them, so insect activity, etching in the bones19

from roots, from plant roots, scavenging in the case of the bodies from Sayo.  There20

was evidence of carnivores, for example, having scavenged the remains in some cases.21

And we assess this also relative to other factors that are important, such as the depth22

of burial.  So bodies that are buried deeply tend to decompose more slowly.  But23

these are tendencies, and that's why, when I make an assessment, it's a broad one.24

The skeletons were complete, in good-to-fair condition, so there's some degradation25
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of bone but the bones are largely intact.  So I know that, especially given the acidic1

soils in these types of environments, tropical or subtropical environments - I've2

worked in Southeast Asia and in Central America and in Africa, in similar3

environments - and so we begin to have a frame of reference for assessing, in broad4

strokes, how long a body has been buried.5

Obviously, other indicators such as clothing help us make a judgment and distinguish6

archaeological remains from contemporary remains; objects as well.  A key with one7

particular individual, those help us distinguish historic or archaeological remains8

from contemporary remains.  And the fact that the skeletons were complete, that we9

were able to analyse them, tell me that they hadn't been there for more than, for10

example, a couple of decades.  Otherwise, I would expect, given these other11

conditions, for the skeletons to be much more degraded.  In archaeology, we seldom12

find skeletons from Africa.  We find fossils.  Or in caves, where conditions are13

different, we find better preservation of human remains, but seldom in other locations14

such as this and that's because the skeletons break down, they decompose.  The fact15

that these were intact suggested to me that these were modern deaths.16

Q.   [10:52:20]  Are there any factors in sub-Saharan Africa which would bear on17

the decomposition of human remains, that you could list?18

A.   [10:52:27]  There are several things that act upon the decomposition process:19

Temperature is one; precipitation is another; the soil conditions, so its compaction, its20

acidity.  We know from the colour of the soil some of its components, it's iron rich,21

because of the colour, and we know that that tends to have a higher acidity.  That22

acidity will increase the rate of decomposition.  So these are all different factors, and23

as I mentioned previously, we've noticed damage to the bones from roots, very kind24

of active plant life, and from insects as well, particularly termites.25
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Q.   [10:53:12]  In the case of Sayo, again, how did you determine where to probe1

for the graves and then where to exhume the remains?2

A.   [10:53:33]  In the instance of the first grave with five bodies, local witnesses had3

marked the burial, so there was a marker at one end, and their testimony was4

convincing.  They were quite convincing about the precise location.  It took us very5

little time, upon starting excavation, to in fact identify where there were buried6

remains and delimit the area.  So that was very straightforward, quite simple7

because of the reliability and precision of testimony and it took very little time8

excavating to demonstrate that testimony.9

Also in this case we noticed that there appeared to be stones lining the grave.  So10

that's something that occurred not naturally, but people appear to have placed stones11

around, again, marking that burial site.  In the second instance, again, we had12

witness testimony telling us about the general area.  It was not as precise and so that13

took a few hours, really, of removing topsoil - it was on a sloped area - before we14

were able to identify where there were in fact buried remains.15

Q.   [10:54:50]  And aside from the one typo that you identified and corrected, is16

this report true and accurate, to the best of your belief and knowledge?17

A.   [10:55:01]  Yes.18

Q.   [10:55:02]  And do you consent to its admission into evidence?19

A.   [10:55:06]  Yes.20

MR IVERSON:  [10:55:07]  Mr President, at this time I'd like to submit21

DRC-OTP-2074-0148 into evidence.22

PRESIDING JUDGE FREMR:  [10:55:17]  Defence, any objection?23

MR GOSNELL:  [10:55:20]  No objection to its admission pursuant to 68(3),24

Mr President.25
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PRESIDING JUDGE FREMR:  [10:55:27]  All right, so document specified by1

Mr Iverson is admitted according to Rule 68(3) into evidence as a further Prosecution2

exhibit.3

MR IVERSON:  [10:55:42]4

Q.   [10:55:42]  Could I ask you to turn to tab 4, please.  And at tab 4 we're looking5

at DRC-OTP-2072-0253, and this is a different type of report.  We have about five6

minutes and then we'll have a half an hour break, but I'd like to get into this report as7

well.  So the title of this report is "Forensic Anthropology Report KOB1-F1-B1,8

9 September 2014." Could you tell the Chamber, please, in general terms, what is9

this report about?10

A.   [10:56:29]  This is one of several reports that document the analysis of remains11

which we exhume.  So we produce an independent report for each set of remains,12

each body that was exhumed.  KOB1-F1-B1 was a body, a skeleton that I analysed,13

and this report documents how I analysed it and the conclusions I drew based upon14

that analysis.15

Q.   [10:57:01]  And just so we understand your coding system because I think16

initially I didn't understand this and so I wanted to ask a question about it, KOB117

refers to the site; is that correct?18

A.   [10:57:17]  Yes, that's correct.19

Q.   [10:57:18]  And F1 refers to the feature; is that right?20

A.   [10:57:22]  Yes, also correct.21

Q.   [10:57:23]  And B1 refers to the body or the numbering system for the body?22

A.   [10:57:28]  That's right.23

Q.   [10:57:29]  All right.  And that system was used throughout; is that right?24

A.   [10:57:35]  Yes.25
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Q.   [10:57:36]  Okay.  So at first just like to ask you about the format of the report.1

Is there any specific reason why it's formatted with the topic headings or organised2

the way that it is?3

A.   [10:57:56]  The model that I use for anthropological analyses is that which was4

developed by the laboratory with the US Department of Defense.  Forensic5

anthropological analyses are generally looking at the same things, but how we6

present them will differ.  That's a question of style.  But there is one thing, there's a7

reason for some of the ordering and that's because when we're, for example, assessing8

the age of a person when they died, there are different criteria according to their sex.9

So women age slightly differently from men.  So there's an order in which we10

conduct our analyses, looking at sex first and then using sex specific criteria for aging,11

we'll conduct the age assessment next, and so on.  That's true for stature and -- yeah.12

Q.   [10:58:54]  And if we look at page 2 of the report, last four 0254, we see the13

topic heading "minimum number of individuals."  Why is that important to point14

out in the report?15

A.   [10:59:11]  We do that simply as an exercise to assure that the analyses are16

based on bones from a single person.  In the context of multiple bodies in single17

burial, there can be mixing of bones from one person to another.  So the first step18

we'll do in our analysis is lay the bones out in their anatomical order, in their natural19

order, and see if there's a repetition, if there's a bone that doesn't belong to this20

individual and could possibly have come from another -- or almost certainly have21

come from another person in that burial.  So we'll remove the bone that doesn't22

belong to that person to ensure that, for example, if there's trauma to that second bone23

that's extra, we know that that trauma didn't occur to this person but the other person24

with whom the remains were mixed.25
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Q.   [11:00:10] Okay.  So right now it's 11 o'clock.  And so I would ask that we1

now take the break but when we come back I'll continue to ask questions about this2

particular report.  Thank you, sir.3

MR IVERSON:  [11:00:25]  Thank you, your Honours.4

PRESIDING JUDGE FREMR:  [11:00:27]  All right.  Before we break, just the usual5

caveat.  Mr Iverson, you have been -- Prosecution has been granted two and a half6

hours for examination of this witness.  Given the fact that most of the documents are7

admitted according to 68(3), so just be -- have it in mind.  So far, how much time,8

may I ask court officer how much time Mr Iverson has exhausted?9

So 1 hour and 8 minutes, so far so you still have 1 hour and 22 minutes, Mr Iverson.10

So now we break and we will reconvene at half past 11.11

THE COURT USHER:  [11:01:21] All rise.12

(Recess taken at 11.01 a.m.)13

(Upon resuming in open session at 11.30 a.m.)14

THE COURT USHER:  [11:30:26] All rise.15

Please be seated.16

PRESIDING JUDGE FREMR:  [11:30:53]  And one minor point before we continue17

with testimony of our witness.  I will address one procedural issue:18

In relation to one of the upcoming witnesses, concretely Witness P-934, the Chamber19

has noted the very extensive list of documents intended to be used with the witness20

by the Prosecution and to be tendered into evidence.  If I am not wrong, the list21

extends to 3,330 items, the majority of which appear to be photographs, and in this22

connection the Chamber would like the Prosecution to explain whether it considers23

that the admission of all these documents is really absolutely necessary and also to24

please indicate the manner in which it is intended to tender these documents.25
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The Chamber doesn't need your response immediately.  We would appreciate if you1

could provide us with these explanations tomorrow either orally or by way of email.2

And now we may continue, so Mr Iverson, the floor is yours.3

MR IVERSON:  [11:32:29]  Thank you, Mr President.  And it's my understanding4

that we will be reducing that list to make it more manageable.5

Q.   [11:32:38]  All right.  Welcome back, Dr Congram.  I'd like to just to continue6

where we left off, which was at tab 4, DRC-OTP-2072-0253 and on the second page of7

that document.8

All right, so the next section of the report is entitled "Sex" and here it was9

indeterminate.  Could you explain to the Chamber what that section is used for and10

why it's important to your analysis.11

A.   [11:33:13]  Yes.  One of the different types of analyses that we do of skeletal12

remains is sex to try and -- all of these things might contribute to understanding who13

a person was in life, was it a man or a woman, how old were they, et cetera.14

Sex, however, sex changes in the skeleton really only become apparent at sexual15

maturity or biological maturity, so in adults.16

Because this particular skeleton was assessed to be between 13 and 17 years old, we17

know that looking at the features that would normally indicate sex in an adult aren't18

clear at that age, that person is still going through puberty and their skeleton hasn't19

conformed to the result of chemical biological processes that occur that impact the20

skeleton if you're a man or a woman.21

So that's why it's indeterminate in this particular instance but, as a general rule, we22

look at it because if it is an adult then we can help try and identify who that person23

was.24

Q.   [11:34:24]  All right.  And the next section is "Age".  If I could have you25
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explain to the Chamber how -- how you go about trying to determine age from1

skeletal remains?2

A.   [11:34:37]  There are changes that occur to a person throughout their life both3

in the skeleton and in their dentition, in their teeth.4

We know this quite commonly when children lose their first set of teeth and the adult5

teeth, the permanent teeth come in.  But there are also changes that occur to the6

skeleton.7

Now, these changes occur at well-known rates.  There's some variation from one8

individual to the next and, according to different circumstances, for example the9

nutritional status or condition of an individual, but generally we provide a range to10

capture all of those changes.11

With those who are not -- have not reached adulthood, the dentition is usually a very12

reliable indicator of how old they are.  We look at the stage of formation of different13

teeth, different permanent teeth, or in very young children we look at the formation14

of their primary teeth.15

And throughout puberty and into adulthood -- up to adulthood we look at different16

parts of the skeleton, the bones and how they're forming.17

By the age of about 30, all of those changes in bone development have completed, and18

then we start to look at the degeneration of certain elements, the spinal column,19

different changes to the pelvis, that reflect someone's age.  We can't do that quite as20

precisely with older people, so you'll see for the anthropological analyses of young21

people we have a fairly short age range, a narrow age range, for older people it's a22

much broader range, and that's because people degenerate at different rates for a23

number of different reasons.24

Q.   [11:36:22]  And I notice that in this section you refer to some literature.  And25
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I was wondering the literature that you refer to or that you rely on for your particular1

science, is that -- is it the same literature that's relied upon by the other forensic2

anthropologists who were involved in this process?3

A.   [11:36:45]  Yes.  As a profession we consult experiments and studies, and4

through a peer review process and publication we find which are the most useful5

methods.  And so generally as a group we rely on those most useful methods.6

There may be some particular instances where, for example, in continental Europe7

people tend to favour one method over others but, in general, the most, kind of,8

sound and proven methods we -- we share and we use.9

I'll make a particular note, too:  You'll see a reference to Blankenhsip et al.  And the10

reason we look at that study is because it includes people of African ancestry and so11

there may be standards developed.  A lot of the most robust experiments have been12

conducted in the United States using skeletons from the United States.  But some of13

them, for example, only study people of European ancestry.14

So the most robust studies and of particular interest here are those that include people15

who have African ancestry because those rates of development could be slightly16

different.17

Q.   [11:37:53]  Okay.  And then to the next section "Biological ancestry".  Now18

you conclude here "Indeterminate, but consistent with African."  And can you19

explain that to the Chamber?20

A.   [11:38:04]  Yes.  Ascertaining someone's ancestry from their skeleton is a21

challenging thing.  What we mean by this is people whose ancestors come from three22

general regions of the world; Asia, Africa - and by this we mean sub-Saharan23

Africa - and Europe, have traits evident in their dentition and their skeletons that24

reflect that ancestry and that's because for tens of thousands of years those groups25
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weren't travelling from one region to the next, they were breeding with one another1

and this creates higher or lower frequencies of certain traits.2

Now, we don't -- some of these traits aren't, or most of them aren't exclusive.  So for3

example, we may see a trait in the dentition and say that occurs in very high4

frequencies in people from Asia and very low frequencies in people from Europe and5

Africa.  Which is not to say that it never happens.  We do see that trait on rare6

occasions in other groups, but we see it often or quite frequently, for example, in7

Asians.  And that's why often with ancestry we'll see indeterminate conclusions8

because there's a mix of traits.  None of the traits that are really discriminatory are9

clear.  Sometimes they are, and we'll make a determination based on the clarity and10

presence of those traits that discriminate one person from others from -- whose11

ancestors are from different regions.12

It's not a perfect science by any means, which is why we tend to be quite conservative13

in our judgment and in questioning whether those physical traits reflect someone14

from a particular region or not.15

Q.   [11:39:48]  And the next section on "Stature".  You concluded here in this16

instance that determining stature was -- is indeterminate.  Can you explain to the17

Chamber what is stature and why is it -- why may it be -- might it be important in a18

forensic anthropological analysis.19

A.   [11:40:07]  Yes.  What we mean by stature is a person's height.  As a kind of20

routine analysis in forensic anthropology, we can calculate that by measuring their21

long bones, or bones from their limbs because we know that the length of someone's22

limb bones correlate with their height in life.  We do this routinely as an effort to try23

and give us a sense of who that person was and generally to try and identify them.24

So you can discriminate people who are very tall from people who were quite short25
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relative to the general population.  If from a town there are two people missing,1

they're both male, one is quite short and one is quite tall we can measure, for example,2

their leg bones, calculate, estimate their stature and that will help give us a sense of3

whether it's the missing person who is short or the missing person who is tall.  That's4

why we do that.5

Q.   [11:41:04]  So if I could have you turn the page to page 4 in your report, the last6

four of the ERN is 0256 and I want to look at the section on trauma.7

So in this particular instance you reported that the cranium shows -- this is the first8

sentence of the first paragraph:  "The cranium shows evidence of perimortem blunt9

force trauma that resulted in severe fragmentation."  Could you just explain to the10

Chamber what -- what it is you're saying here with perimortem blunt force trauma?11

A.   [11:41:41]  Yes.  I'll begin by saying I'm wary of using jargon or too much12

scientific language because I don't want people to be confused but I also want my13

work -- I want, kind of, peers, scientific peers to be able to evaluate the quality of the14

work.  So that's why there's a tendency to use scientific language so that they can15

understand, my peers can review it.16

What I mean is for trauma what we want to try and distinguish, some instances it's17

possible, others it's not, injury to the bone that occurred while a person was alive.18

We categorise this as:  Anti-mortem trauma, that shows evidence of healing after a19

couple of days; perimortem trauma, which is trauma, injury that occurs to the bone20

around the time of death; and post-mortem damage, some people call it post-mortem21

trauma but because the person is dead myself and others tend to rely on the phrasing22

of post-mortem damage to the skeleton.23

And so there are ways that we can assess the timing of the injury to bone or the24

damage to bone based on whether that person was alive, died around the time of the25
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injury, doesn't show evidence of healing, or whether that damage occurred after a1

person had died.2

So that's the temporal or timing classifications we use for trauma.3

And when I refer to blunt force trauma, again we're creating categories of injuries that4

reflect the nature of the injury.  So we'll refer to projectile trauma as a means of5

discussing injuries that occur as a result of a projectile.  Typically that's gunshot6

trauma.  But we can't say precisely looking at the bone that it was bullet and not7

something else of a similar shape travelling at a similar speed and causing very8

similar injury.9

Blunt force trauma suggests injury to bone over a broader area.  It's not as focused.10

And it's a slower force, slower loading, so creates a different fracture pattern.  And11

there can be sharp force trauma which is damage to the bones that we see as a result12

of knives, for example.13

And these are general categories that use to characterise an injury.14

Q.   [11:43:54]  You mentioned that you may be able to tell the difference between15

ante-mortem trauma and perimortem trauma through healing, evidence of healing.16

What would typically be evidence of healing that you would be looking for to make17

that determination when the injury occurred?18

A.   [11:44:14]  Immediately when an injury occurs to the bone the body changes to19

react to that break and to repair it.20

Now, at a macroscopic level or just looking with our eyes, that's not with a21

microscope, or perhaps using a magnifying glass, after a couple of days -- it takes a22

couple of days for us to be able to see visual changes to the bone.  And the body23

starts to produce new bone.  And the objective really is to stabilise that injury.24

If a bone is broken it wants to repair, it wants to stabilise that -- that break, so new25
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bone begins to form and eventually it creates a callous.  Quite obvious in life, not1

uncommonly we see them in ribs.  There's just a new bone formation, that's a2

response of the body, for healing that injury.  When an injury occurs in the3

perimortem interval, however, the body, because someone dies, doesn't respond in4

the same way.  There's no healing process evident.5

Q.   [11:45:17]  And how would you distinguish perimortem trauma from6

post-mortem damage?7

A.   [11:45:27]  There are two principle features in the bone that we look at to8

distinguish perimortem trauma from post-mortem damage.  One is relatively simply.9

We look at -- and it's in the case of bodies being buried.  The interaction between the10

skeleton and the soil environment is such that the bones will be stained by the soil.11

So you'll see -- a darker staining of the colour depends on the nature of the soil12

around it.13

If a bone is broken around the time of death, hasn't healed over and the person it14

buried, we'll see that soil staining on the margins, the edges of the fractures.  So it15

means that normally inside part of the bone has been exposed to the soil.  So when16

we're exhuming the body, if we see staining on the those fracture surfaces, surfaces17

that aren't normally in life exposed, then we know that that injury occurred before the18

time of the burial.  So we're looking at that staining.19

If, for example, I'm exhuming some very fragile bones and I break it at the time of20

exhumation, those fracture margins will be clean or they'll be white or brighter21

because they haven't had -- they haven't been stained by the soil, that break has22

occurred at the time of lifting the body, removing it from the soil.23

The other characteristic we look at are the properties or characteristic of the fracture.24

What I mean by this is bone will fracture differently according to the state of the bone.25
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In life, our bones are what we say viscoelastic, and that means that if load or forces1

apply to the bone, they have a certain flexibility and will bend up into a certain point2

before they break.  When we die and our soft tissues decompose, our bone changes.3

It dries out and so any damage to the bone, the bone is less resistant.  It doesn't have4

those same viscoelastic properties, won't bend under pressure, and will simply snap.5

The most common analogy is if we think of a small tree branch.  On a tree, if we6

try -- if we apply force, if we bend that branch, it's quite flexible, it will resist that7

pressure.  Eventually, it will break and how it breaks is different from, for example,8

if that branch has fallen on the ground, been on the ground for some time, dried out,9

that's a branch that's no longer part of the living tree, and when we pick it up and10

apply that force, it will snap.  It's less resistant to that pressure, and how it breaks,11

usually perpendicular, so it's the transverse to the longitudinal direction of that12

branch.  So the nature of the fracturing tells us about the condition of the bone and13

the soil staining tells us the timing, helps us ascertain the timing of the break.14

Q.   [11:48:17]  And in this particular instance, on this body, you state that in your15

expert opinion there were two points of impact.  And how were you able to16

determine the two points of impact on the, I believe on the cranium, yes, in this17

instance?18

A.   [11:48:42]  What we do is we look at patterns of injuries.  So there's a point of19

impact generally with blunt force trauma or particularly with projectile trauma and20

we can notice the point of impact, and then there is a reaction of the bone to that force.21

We generally see different fractures radiate out from that point of impact.22

Now, how they radiate is a factor of the speed and force and the form of the object23

that's injuring the bone or fracturing the bone.  And we look at injuries, by trying to24

identify a point of impact we can see that and we follow the fractures to see how they25

ICC-01/04-02/06-T-123-Red-ENG WT 05-09-2016 45/128 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0420

05.09.2016 Page 46

are distributed as the bone absorbs the shock and in some places fails in response to1

that pressure, and we can also see other potential points of impact and look at the2

fractures emanating from point and see how they interact with the other points.  So,3

in other words, if there's an impact on one side of the head, fractures radiate out4

through the top of the head.  Subsequent injury, impact to another side, will send out5

potentially other radiating factors which will stop when they reach the first fractures6

which occurred before, but gives us a sense of timing of injury and the nature, the7

form of those fractures, help us understand where there were points of impact and8

the result within the skull or other bones that follow from that impact.9

Q.   [11:50:15]  All right.  I was asked just to have you slow down just a little bit10

just for the interpretation, please.11

And as we're on that topic, I'd like to turn the page to pages 6 and 7 of your report12

here, DRC-OTP-2072-0258.  And we see three photographs, and could you explain to13

the Chamber what we're seeing -- what we see here and then what the arrows14

represent and kind of walk the Chamber, as it were, through your analysis on this15

cranium.16

A.   [11:50:58]  The first image, figure 3, shows that first impact.  It's a fairly robust17

or durable part of the skull and there is kind of a point where those linear fractures,18

those fractures that are in the shape of a line, they radiate from that point.  That gives19

us a good indication of the point of impact and those fractures moving away from20

that as the skull absorbs or breaks as a result of the force, the impact.21

We see the nature of that.  We have two general categories of fractures:  Linear,22

ones that look like lines, and what we call concentric fractures.  These are kind of23

circular fractures that occur around the point of injury, impact.24

In the second image, figure 4, we see a distinct injury.  Again, the red arrow is25
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pointing to a focal point of the injury, which appears to be an impact.  There's no1

hole or penetration of the skull which would indicate something more like a projectile2

injury; instead, it's just a compression of the bone in that place and again fractures3

radiating out, moving away from that point.4

Just at the top of that image, moving behind the arrow and coming back towards the5

end of the skull, that's a good example of a concentric fracture, and these tend to6

enclose the focus, focal point of the injury.7

Figure 5 -- I'm sorry, I should clarify that that injury, what I hypothesize, what I8

believe happened here, is that it could be related to the first injury illustrated in or9

exemplified, shown in photo, in figure 3.  So there's a hit to the side of the head10

towards the back, on the right side, and then it could be that there's a response on the11

other side.  Perhaps a person fell over and hit their head on a hard surface.  So that12

creates related fracturing.  So I'm not saying that the person was hit twice between13

figure 3 and 4.  It could be that those injuries are related in a way that there's an14

impact on the one side and then a reaction, the body falls.  It could be a separate hit15

or impact but it could be an impact with a flat surface, for example.  We aren't really16

able to distinguish that by looking at the bone that's present in its condition.17

Going to figure 5, we see something that's quite distinct from the other fracturing on18

the sides of the skull.  Here it's happening at the top.  So the viewpoint that we have19

is from the top, looking down on to the skull.  You've got fragments that are missing,20

so they weren't found in the grave, and this can be for a number of reasons but21

potentially because the injury occurred before the person was buried and those22

fragments of bone were lost, or the person's head were lost before the person was23

buried.  And you see an impact, again with fractures radiating outward from that24

point of impact across the rest of the skull.  So we're seeing two points of impact, and25
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in figure 4, fractures that I believe are a reflection or a result of the principal impact of1

the first injury in figure 3.2

Q.   [11:54:31]  And you had an opportunity to review this report as well and I3

don't believe you had any clarifications.  Is this report true and accurate, to the best4

of your belief and knowledge?5

A.   [11:54:49]  Yes.6

Q.   [11:54:50]  And do you consent to its admission?7

A.   [11:54:52]  Yes.8

MR IVERSON:  [11:54:53]  I would now, Mr President, like to submit this exhibit,9

DRC-OTP-2072-0253.10

PRESIDING JUDGE FREMR:  [11:55:04]  Defence, any objection?11

MR GOSNELL:  [11:55:06]  No objection to its admission pursuant to Rule 68(3),12

Mr President.13

PRESIDING JUDGE FREMR:  [11:55:14]  All right.  In such a case this document is14

admitted into evidence according to Rule 68(3) as a further Prosecution exhibit.15

MR IVERSON:  [11:55:28]16

Q.   [11:55:28]  All right.  What I'd like to do now, we've seen one forensic17

anthropology report and format and so on and so forth.  I had you -- I asked that you18

explain a number of things from that report.  I don't intend to look at every single19

forensic anthropology report that you developed, but I do intend to submit them into20

evidence.  So, first of all, you do have one clarification that you would like to make21

and that is the document at tab 8.  So if I could have you turn to tab 8, please, and22

that is DRC-OTP-2074-0195.  If I could have you turn to page 3, 0197.  Under the23

trauma section you state "possible perimortem trauma to the cranium and left ulna on24

this particular body."  Is there any clarification that you would like to make to the25
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Chamber about this opinion?1

A.   [11:56:52]  Yes.  When we're analysing these injuries, we're using language2

that we think best reflects the degree of confidence we have in those determinations.3

Here I use the word "possible," but in hindsight, I don't think that's helpful.  I don't4

think it truly reflects the degree of confidence that I have, and I would change that to5

"probable."  "Possible" is, like I say, I don't think necessarily helpful and I try to avoid6

the use of it, and in this instance I did use it but I should have used "probable."  And7

if you go to the conclusions, you'll see that I think the language reflects a greater8

confidence in those injuries.  So it could appear to be an internal inconsistency, and9

I would just ask that that be understood as in -- under the trauma section as "probable10

perimortem to the cranium and left ulna."  That means there's very little doubt that I11

have that these are perimortem injuries.12

Q.   [11:58:10]  And then I had a question about the report under tab 6, so if you13

could turn to tab 6, please.  And that is DRC-OTP-2074-0180 and we're looking at the14

document at page 3, 0182.  So under the trauma section, you conclude that two15

perimortem injuries consistent with gunshot trauma as a basic conclusion.  The16

reason I was going to ask about this report is I would like to ask you how do you17

determine gunshot trauma?  And if you could walk the Chamber through that18

process, please.19

A.   [11:58:58]  Yes.  The injuries that recur -- that occur as a result of gunshots or20

projectiles, again, I'm using more conservative language, are those which occur with a21

much more focused and a higher degree of force than something such as blunt force22

trauma.23

Now, if there's no bullet, or generally a pathologist will take a broader view of the24

evidence, but from an anthropological perspective, we can look at trauma and say,25
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yes, that's what happens to bone when it's hit with a projectile, and certainly in these1

cases, and most, we've got a lot of experience with that.  Sometimes we find2

projectiles or bullets inside the cranium, so it penetrated inside and then didn't exit3

the skull.  We see a lot of that.  Sometimes we see staining from the bullets around4

the bone, around the hole, the penetrating hole.  So over time and the number of5

cases we work on, we develop a sort of professional knowledge of things in the6

fracturing of the skull that's consistent with a gunshot injury.7

Now, we use the language of "consistent" because we can't exclude similar objects, for8

example, hitting the skull and possibly penetrating or fracturing it.  But when I say9

"consistent with" when I see gunshot injuries, this is very characteristic of what it10

looks like.  I can't say, for example, that it was something quite like a bullet but not11

quite a bullet.  That's why I use the phrasing "consistent with."12

Q.   [12:00:42]  And this particular report, I found it a little bit dense for me to read13

and so I'd like a little bit of explanation, if you could, to explain in this particular14

instance how did you come to the conclusion that the injuries were consistent with a15

gunshot wound.16

A.   [12:01:05]  Sure.  We have two injuries but they're affecting multiple bones.17

In the first injury, which is in figure 3, the last four numbers of the reference number18

are 0183, we have a somewhat reconstructed mandible or lower jaw.  When the19

bullet impacts something, that's where the force begins, and particularly on a bone20

that's the shape and form of the mandible, we see it kind of pushing on the far side of21

the bone from the inside out.  So the smallest degree of fracturing tends to occur on22

the side of the bone where it first hits and then the bullet tends to carry -- the23

projectile, rather, tends to carry.  It can tumble or it can change, the force is more24

distributed, and on the far side of the bone, in this case, on the inside of the mandible,25
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there's more damage and there's a loss of bone.  That's very characteristic of gunshot1

to the lower jaw, but it's related to the trauma in figure 4, where we see an injury to2

the skull -- sorry, the last 4, 0184 of the reference number, figure 4, we see a lot of3

damage to the skull.  Again, that's characteristic of what we typify as an exit wound4

of a projectile.5

When a bullet first impacts, it's generally travelling forward, with the point hitting6

first.  As it impacts, it tends to tumble.  It changes direction.  Some bullets,7

depending -- or projectiles, depending on how they're made, may split up into pieces.8

But we also know that fractures travel across the bone faster than that actual projectile.9

So by the time the projectile reaches the exit point, the bone is often fractured already.10

When that projectile hits the exit point of the cranium, in this instance, it's already11

fractured and it tends to create a much more fragmented appearance and often there's12

a loss of pieces of bone.  This, of course, depends on the calibre of the gun.  These13

are general trends and characteristics that we see with gunshot trauma.14

If we compare with the second injury -- so what I'm saying is, the injury to the15

mandible, to the jaw, and the skull are from the same projectile.  It enters the lower16

jaw from the outside.  We see more damage on the interior surface of the mandible.17

That's consistent.  That gives us an idea of the direction of the bullet.  It moves up18

into the skull and travels through the skull and exits where you see in figure 4.19

That's a projectile moving with a lot of force and injuring two parts of the skeleton,20

the jaw and the skull.21

In figure 5 and 6 of the same page we see an injury that's very consistent with gunshot22

or projectile, rather - well, it's consistent with gunshot - to the lower part of the upper23

arm bone on the left side.  And one of the other indicators of this damage that's24

interesting to note is the different colours of the bone fragments.  So we recovered25
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this bone in multiple pieces.  It was fragmented when we recovered it in the grave.1

As we reconstructed it partially - some fragments were missing - we noticed that2

some fragments are lighter coloured than others.  And so this tells us a bit about the3

different places or micro environments, again, very different places where those4

fragments may have been.5

If those pieces were together during burial, we would expect them to have the same6

degree of staining from the soil, but they're different colours and that tells that those7

pieces were separated at the time of the burial, which gives us an idea of the injury8

being -- which tells us, indicates that the injury occurred in the perimortem interval.9

And that type of shattering to this long bone, to the upper arm bone, is very10

characteristic of projectile trauma:  A lot of damage, a loss of small fragments and a11

fragmentation of that bone.12

Q.   [12:05:30]  Thank you.  So at this point I would just ask that you look at just13

the first page, so you're able to identify them, of tab 5, 6, 7, 8, 9 and 10.  When you're14

finished with that, just look up at me, please.15

A.   [12:06:07]  Okay.16

Q.   [12:06:10]  Did you have an opportunity to fully review these reports?17

A.   [12:06:15]  Previously, yes.18

Q.   [12:06:16]  And are they true and accurate, to the best of your belief and19

knowledge, with the addition of the slight change in characterisation of "possible" to20

"probable"?21

A.   [12:06:31]  Yes, that's correct.22

Q.   [12:06:32]  And do you consent to their admission into evidence?23

A.   [12:06:36]  Yes.24

MR IVERSON:  [12:06:37]  All right.  At that time I'd like to submit documents25
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DRC-OTP-2074-0174, and then I'm going to read the last four of all the rest, they're all1

the same, 0180, 0189, 0195, 0202, 0208, and those are the reports that I just had2

Dr Congram look at.  I'd like to submit them into evidence.3

PRESIDING JUDGE FREMR:  [12:07:12]  Mr Gosnell, any objection?4

MR GOSNELL:  [12:07:15]  None, Mr President.5

PRESIDING JUDGE FREMR:  [12:07:16]  All right.  Then those documents6

specified by Mr Iverson are admitted into evidence as a further Prosecution exhibit.7

MR IVERSON:  [12:07:35]8

Q.   [12:07:36]  All right.  So what I'd like to do now is have a very brief look at the9

reports of Dr Delabarde and Dr Blau.  So if you could turn to page -- or, excuse me,10

tab 86, and we will be looking at DRC-OTP-2074-0557.11

Did you have an opportunity previously to review all of Dr Delabarde's and Dr Blau's12

reports?13

A.   [12:08:20]  Yes.14

Q. [12:08:23]  And are you able to agree with their conclusions and their15

methodology used in their reports?16

A.   [12:08:34]  Yes.17

Q.   [12:08:36]  All right.  For the sake of completeness and accuracy, I'm just going18

to go in Dr Delabarde's report to -- I'm going to look at page, the last four is 0581.  It19

would be page 25 in her report.20

So we're looking -- I'm looking at just the reference to photo 30.  What, if anything,21

would you like to tell the Chamber about photo 30 in Dr Delabarde's report?22

A.   [12:09:14]  Yes, there's a formatting error here.  Dr Delabarde makes reference23

to a photograph which she hasn't put into this report.  She's sequencing her images24

and references to them in the text from one up until I'm not sure the final number,25
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through all of her anthropology reports.  So the sequencing continues from one1

report to the next.  And so in the subsequent report you will see an image labelled2

photo 30 and a reference in text to photo 30, but it's a distinct case, so in fact there are3

two in-text references to photo 30, the one on this page which you've demonstrated4

should have been deleted because that photo was not included in this report.5

Q.   [12:10:06]  All right.  And if I could have you turn to page, in the report it's6

page 36.  The last four of the ERN is 0592.  And I believe there's also a slight,7

I believe, typographical error.  Would you please let the Chamber know what that is.8

A.   [12:10:37]  I'll just need a minute to refresh my memory to locate it.9

Q.   [12:10:49]  Just close to the bottom, close to the caption or the parenthetical10

"photo 39," just to the left.11

A.   [12:10:58]  Ah yes.  Sorry.  This is a simple grammatical error.  I don't think12

it interferes with understanding, but where Dr Delabarde says (Interpretation) "A13

subject aged more or less..."  (Speaks English) I'm sorry, I'm hearing the translation.14

(Interpretation) "...more or less 30 years." (Speaks English) What she means is15

(Interpretation) ...what required.  What she meant was more than less.  (Speaks16

English) So in English the equivalent would be "more or less."  It's a simple17

grammatical oversight.  And as I mentioned, I don't think that interferes with18

meaning, but it's something that I noted.19

Q.   [12:11:53]  And then if I could have you turn to tab 90, and we're going to look20

at one of Dr Blau's reports at DRC-OTP-2073-0047, and we'll be looking at page 005221

under the section Skeletal/Dental Trauma, Skull.22

Now, if you look at the last two sentences -- or excuse me, in the second paragraph,23

the last two sentences, and I'll just read them out.  I'll read out the second to last.  "It24

is however possible that a pre-existing, that is, perimortem fracture or fractures25
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existed which, after burial, resulted in the warping."  Now, I understand that you1

may have a slightly different understanding of the evidence than Dr Blau and I'd like2

to you give you an opportunity to explain to the Chamber.3

A.   [12:13:01]  Sure.  The difference is simply a degree of confidence of4

classification of the injury.  Dr Blau's been very conservative, which is a general rule5

as how we should approach these things, but my understanding of this injury,6

I would be inclined to call that probable perimortem, where she's more conservative7

in not ascertaining with so much confidence between whether it could be perimortem8

or post-mortem.  My interpretation of the injury is that it is probably perimortem.9

It's just a question of degree of confidence, not something of any substantial10

difference.11

Q.   [12:13:51]  And with those additional clarifications, are you able to testify to the12

accuracy of the reports of both Dr Delabarde and Dr Blau?13

A.   [12:14:07]  Yes.14

Q.   [12:14:08]  And do you agree with them?15

A.   [12:14:09]  Yes.16

MR IVERSON:  [12:14:09]  All right.  At this time I do not seek to submit those17

reports, but I did want to give Dr Congram an opportunity to comment upon those18

which may affect the probative volume of those two reports.  I just wanted to let the19

Chamber know that.20

PRESIDING JUDGE FREMR:  [12:14:32]  All right.  Well noted.21

MR IVERSON:  [12:14:34]22

Q.   [12:14:35]  So if I could just ask you -- we're just going to -- we're almost23

finished with this binder, but I would like to allow you to explain some of the use of24

forms in the binder.  So if we could turn to page -- or, excuse me, tab 17, and it will25
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be document DRC-OTP-2067-1095.  And we'll see a form there with a title "Skeletal1

Analysis" and it says "For official use only."  Could I have you explain to the2

Chamber what is this -- what is this document and what is this document's3

significance in the analysis process?4

A.   [12:15:21]  Yes.  This is an example of my analytical notes.  So when I'm5

looking at a case when I'm conducting my analysis, I'll record all of the information6

that I think is pertinent to the case, any observations that I make.  It will include7

calculations, for example, and references to some of the analyses that I did, some of8

the tests I ran, to draw my conclusions.  It's quite technical in nature and I use this9

just to kind of document the analytical process.  As well, in fact, these forms are built10

upon a model again used with the United States Department of Defense lab and in11

that context we had an official peer review process, so it meant that our peers, our12

colleagues, would be reviewing all of our work.  And so they had to see13

demonstrated everything that we did during the course of analysis.14

It's from these forms that I write a report, and because the report has a different15

audience, I tend to change the language somewhat to gear towards a more lay16

audience and I will write it out in proper sentences so that it flows and is more17

comprehensible.  And I just -- these are, basically everything that are in the report is18

founded in observations made in my analytical notes.  I simply include these19

analytical notes as part of my standard practice.  It gives other experts an20

opportunity perhaps to review the calculations, to see if I've made any errors, but it's21

really supplementary to the report.  The report spells out much more clearly my final22

conclusions and illustrations as well, photographs, for example, whereas the23

analytical notes won't have those images.24

Q.   [12:17:26]  So would it be fair to say that all of the analytical notes are then25
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incorporated into your final report?1

A.   [12:17:35]  If there are observations I've made that I don't think are relevant or2

helpful, they will remain in my analytical notes and I won't include them in the report.3

If I believe it's relevant and will assist the Court in understanding what happened, yes4

it's in there.  There's nothing in the report that isn't based on observations from the5

analytical notes, but there may be slightly more information in the notes than are in6

the reports.7

Q.   [12:18:05]  And I notice if you page through the -- this document that generally8

it follows the same format as your report.  Is there any particular reason why it's9

organised that way?10

A.   [12:18:27]  Yes.  As I mentioned previously, the assessment of some features of11

the skeleton, such as age, have criteria that differ slightly depending on the sex of a12

person.  So that's why the order of these pages are such that they reflect the type of13

analysis, the assessment that I should do first.14

Sex is first, then age, because age can be slightly dependent upon sex, and then15

ancestry and later stature.  Again, stature is an example where the correlation16

between a limb bone and a person's living height might be slightly different for men17

or women, or people of African versus European ancestry.  So that explains the18

order in the analytical notes.19

MR IVERSON:  [12:19:21]  All right.  And just for clarification to the -- to your20

Honours, we'd previously said that we would seek to admit these forms, but based on21

Dr Congram's testimony I see no need, we'll just stay with the actual reports already22

submitted.23

PRESIDING JUDGE FREMR:  [12:19:40]  I find reasonable.  Fine.24

MR IVERSON:25
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Q.   [12:19:44]  And just -- so a little bit further explanation about some forms used.1

If you could turn to tab 38, please, and that is document DRC-OTP-2063-5675 and we2

see what's called a "Grave Form".3

Now, again, could I just have you briefly explain to the Chamber what is a grave form4

and why is it important or why is it significant to the analysis?5

A.   [12:20:19]  In conventional archaeological analysis, we know that a lot of our6

conclusions, for example in the analysis of skeletal remains, can be impacted by the7

context in which the remains were recovered and, simply as a measure of good8

practice, we're trying to document each stage of the investigation.9

So the grave forms are derived from conventional archaeological practice.  They're10

meant to record information from the exhumation of the remains.  The11

anthropologist can make reference to these.  Some their conclusions may be12

influenced by this.  Certainly for me, because I didn't exhume every body, I want13

information from those who did so that I can summarise the whole of the information.14

And by documenting each stage of the process through these graves forms, or15

particularly the exhumation, I'm able to put the information from each exhumation,16

from each body, from each grave and summarise it and draw conclusions based upon17

all of that information in my final report.18

Q.   [12:21:39]  And just to, kind of, flush that out further I'd like to ask just a19

hypothetical question.  If you as the forensic anthropologist are not present during20

the exhumation and for instance the remains have a, say, like a blindfold over the21

cranium that blindfold falls off before it arrives at the mortuary, how do you as the22

forensic -- examining forensic anthropologist know about the blindfold, how is that23

information communicated to you or not?24

A.   [12:22:16]  Yes, it's precisely that sort of information knowing that the25
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relationship of objects and the human remains from the point of discovery can change1

as we remove them from the burial, as we package them and as they move to the2

mortuary for analysis.3

Now I'll just add we very seldom -- we tend to be very cautious with language, with4

things like blindfold.  And generally we'll say there's cloth or fabric around the face,5

around the skull because there could be a number of reasons why that cloth is around6

the skull.  Only in very few instances is it very clear that that was the intent and7

purpose of fabric around someone's eyes, but it's strictly for that reason, or precisely8

because of that reason, we know that, as the skull, if there's fabric around the face, for9

example, as its removed from the grave and put in a bag, then in a box and then10

moved, that relationship of the cloth to the skull could change.11

The same could be true for example of a projectile, a bullet.  If there's a bullet lying12

directly beneath a fractured bone that type of relationship, the spatial relationship of13

the projectile with a broken bone, is very important.  We want it to be documented at14

the time of discovery knowing that that projectile might become separated from those15

bone fragments during recovery and prior to anthropological analysis.16

Q.   [12:23:56]  And are these grave forms also incorporated in some way into your17

final report?18

A.   [12:24:04]  Yes.  I use these forms as the basis for much of my archaeological19

report.  It discusses the recovery.  Particularly when I try to assess the20

circumstances of the burials, so it indicates the orientation, the form of the burial,21

information that's not directly about the skeleton per se, but we can also -- it can also22

be useful for the anthropologist in assessing the condition of the skeleton23

knowing -- for example, as I mentioned earlier, if there's a duplication of a particular24

bone, the anthropologist will say, "Well, where did this extra bone come from?"25
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They can make reference to the grave form and say, "Ah-ha, there were three bodies1

in this grave, therefore this extra bone almost certainly belongs to one of the others2

who were exhumed from the same grave."  And they can set that aside and label it3

for the time when the analyses of the other skeletons from the same grave takes place.4

Q.   [12:25:18]  And did you actually use these grave forms in the development of5

your reports that we have submitted into evidence?6

A.   [12:25:28]  Yes.7

MR IVERSON:  [12:25:31]  All right.  Mr President, your Honours, for the same8

reasons, I don't believe that it's necessary to submit all of the grave forms as9

the -- Dr Congram has already testified they are incorporated into his reports.10

PRESIDING JUDGE FREMR:  [12:25:46]  Yes, I fully agree.11

MR IVERSON:12

Q.   [12:25:51]  So I notice that I have a little bit less than half an hour left in my13

examination time.  What I'd like to do now is I would like to show you a 36014

presentation to allow you to look at the presentation and explain to the Chamber the15

various places where the excavation site was located and to allow everybody in the16

room to see visually what it is that you have been testifying about for all of this17

morning.18

So if we could call that up, that's going to be on evidence 2, I believe.19

All right.  So are you able to see hotel bar Paradiso on your screen?20

A.   [12:27:19]  Yes.21

Q.   [12:27:20]  Okay.  So could you explain -- can you situate the Chamber, what22

we're looking at and where are we in this photograph?  And we're looking at the23

first view.  I'll try to -- in order to keep the report clean, your Honours, I'll try to24

explain which view we're looking at when we're looking at it.25
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THE COURT OFFICER:  [12:27:47]  Mr Iverson, can you please indicate the level of1

confidentiality.2

MR IVERSON:  [12:27:53]  This is public.3

THE WITNESS:  [12:28:02]  Okay.  So this building was a hotel at some point, but4

it was disused, it wasn't in use when we conducted the excavations and exhumations5

and the analyses of the remains exhumed.6

So we arranged to be able to use it to store tools and to conduct the analysis of the7

remains.  The reason why we want to structure is because we want a controlled8

environment for analytical purposes.  We don't want to find ourselves getting rained9

on.  And we want to be able to, kind of, do the analysis in a more relaxed way.  The10

exhumations you can't control that.  We would put tarps over the graves in some11

instances, certainly while we were away.  But for analysis, because there was a12

structure here, we said, well, let's use it and that's what we used it for.13

MR IVERSON: [12:28:57]  All right.  And just for the record the ERN of this14

presentation is DRC-OTP-2075-0094.15

All right.  So if we could go to the next view, please, which is view 16, or panorama16

16 as it's referred to in the presentation.17

Q. All right.  And so can you explain to the Chamber what we're looking at now18

in this view?19

A.   [12:29:35]  Yes.  On the right-hand side of the image is that main building that20

we saw in the previous image.  This is on the north side of that image.  On the21

south side is a road that goes through Kobu-Wadza.  In the distance you'll see a -- it22

looks like a light green painted building.  We used that for the storage of remains.23

It had doors that could be locked and help ensure chain of custody.  And adjacent to24

it is where we analysed the remains.  So a separate structure but attached in what we25
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called the mortuary.1

In the distance, I'll just add, beyond those buildings, so in the background of those2

structures, of those buildings, is KOB1 from where we exhumed all of the bodies3

in -- at this particular site.4

Q.   [12:30:34]  And just could you also give an approximate distance to KOB1, the5

site that you mentioned, from the view that we're looking at right now?6

A.   [12:30:44]  Yes.  It's close and I'm sure the -- a more precise distance is in my7

report, but I would say it's perhaps 50 metres, 100 metres.  It's quite close.8

Q.   [12:30:56]  All right.  Thank you.  That's just to give everyone an idea of what9

we're talking about.10

If we could go to the next panorama view, please and that will be panorama view 15.11

And just swivel around here.  All right.12

And good.  And if we could go to the next panorama view, 14 please.  And the13

same thing, we'll just swivel around so that everybody can have a brief look at the14

surroundings there.15

All right.  And we can go to the next view, please, panorama 13.  Yes.  Panorama16

12 and then 8.  We're just kind of going from the mortuary setup, and now where17

have we arrived to?18

A.   [12:32:17]  So the open hole you see in the centre of the image, that's KOB1-F5.19

And F5 is the fifth feature or fifth grave that we excavated.  It was built, according to20

witnesses, as a latrine, so they dug a large hole.  They said that it had not been used21

for that purpose prior to the remains of someone being thrown into it during the22

incident under investigation.  We did discover this feature during the preliminary23

survey back in September of 2013.  This is one of the features that we located and24

dug down into to confirm the presence of human remains.  And the hole is actually25
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bigger here than the latrine was.  Because the remains were so deep into the hole1

because the hole was so deep, as a matter of safety, we thought that we should2

excavate beyond the natural borders.3

In this image you can see at the top the curved part that's kind of the cut into the soil.4

That's the original latrine hole. So you can see where we've cut out around it so that5

we're not at risk of perhaps soil caving in from the sides, but we wanted to preserve6

the original form and size of the actual hole.  So we worked in a way that would7

preserve part of it, we would maintain those natural walls and the base but cut out8

the rest of it.  And, again, because it was so deep, we wanted to excavate beyond the9

depth of the feature.  We did this thinking of trying to prevent any disturbance due10

to rain, for example, knowing that in this very clay soil pit water would accumulate.11

So we excavated down below the remains in the case that if it did rain and there was12

an accumulation of water, that water wouldn't affect the evidence that we would13

collect.14

Q.   [12:34:31]  All right.  And just for the record we're looking at15

DRC-OTP-2069-1445, which is an image of feature 5.16

So if I could ask that we move out of this feature and move to panorama 9 and then 1017

and then 11.  All right.  First, can I just have you -- we'll swivel around and take a18

look at the general area, please.19

All right.  Very good.  Now if we could just key in on panorama 11.  Go there.20

Okay.  Could I ask you to tell the Chamber what we're looking at here?21

A.   [12:35:50]  Yes, this is KOB1, the first site, and you see four pits.  These were22

graves from which we exhumed bodies.  And again the numbering, F1, F2, F3, F4, is23

the order in which we began excavating them.  You'll notice at the feature or the24

grave in the centre, you'll see a bit of a platform at the one end. Similar to what we25
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did in the, in F5, the body that came from the latrine, we excavated beyond the1

natural borders of that grave and that's because, with multiple bodies, excavation's a2

bit more complicated, so while we maintain the actual grave limits, the borders at the3

lowest level around the skeletons, we excavate beyond it and that enables us to walk4

around the skeletons without kind of risking stepping on them, and it's simply much5

more comfortable and safer.  And you can see the bodies there.  There are four6

numbers, 1, 2, 3 and 4, indicating four bodies that were recovered.7

You only see two skulls clearly.  1, the one that's labelled number 1, is crushed or8

damaged, fragmented, so it's difficult to see.  And where the number 2 is, that's9

fabric that was covering the skull of another body.  You could see the limbs down at10

the lowest edge of the grave from that body number 2.  It was a grave with four11

bodies.  Exhumation excavation is a little more complex and for that reason we cut12

beyond the natural or the original borders of the grave.13

Q.   [12:37:39]  Yes.  And for the record we're looking at DRC-OTP-2069-1130.14

All right.  Could we leave that feature and could we go into one of the other features15

here, go into feature 3.  All right.  Can you tell the Chamber what we're seeing in16

feature 3, please?17

A.   [12:38:04]  Yes.  We have a grave with two bodies labelled 1 and 2.  The large18

yellow number 3 at the left is simply indicating the feature number.  These bodies19

were wrapped in fabric, so they had clothing but then there was fabric wrapped20

around the remains as well.  Prior to removing the remains, we opened up that21

fabric to be able to see the remains in the grave.  You'll see a white square kind of at22

the upper edge of that photo.  That's simply a piece of paper holding the hand bones23

of one of the skeletons and we simply do that to kind of collect them so that we don't24

lose them.  As the archaeologist is finding them, they're enumerating them, they're25
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making sure they're collecting them as completely as possible and just putting them1

on that paper to keep them together so we don't miss any of them when we remove2

the remains.3

Q.   [12:39:06]  And how does one then make sure that, for instance, the right hand4

bones are separate from the left hand bones?  Can you explain that process?5

A.   [12:39:21]  Anthropologists can do that.  There are eight quite small bones in6

our wrist, seven in our ankles, and by looking at them, they are different.  The right7

side bones are different from the left-sided bones, but as a means of trying to expedite8

the process, because the archaeologists in this case certainly will find the remains in9

their natural order, with hands separated, they'll package those separately.  So they'll10

put right hand bones and right wrist bones in one bag and left in another bag and that11

will make the anthropological analysis quicker.12

In instances, for example, where there's one, the hand of one person lying on top of13

the hand of another person, it's possible that those bones have mixed or could be14

mixed, and so the archaeologist would generally collect all the bones from that15

particular place and indicate on the bag "mixed left and right" or "mixed hand bones16

from body 1 and body 2," for example.17

Q.   [12:40:23]  All right.  So what I'd like to do now is look at another panoramic18

360 presentation from Sayo.  The ERN for that presentation is DRC-OTP-2083-0083.19

All right.  Are you familiar with this view?20

A.   [12:40:59]  Yes.21

Q.   [12:40:59]  Okay.  Could you tell the Chamber what we're looking at here?22

A.   [12:41:02]  Sure.  This is small path leading through Sayo.  In the distance we23

see a building and that's a local school building, I understand.  That's what we were24

told.  And this path leads out to the second grave that we excavated, Sayo 2, with25
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one body.  In the direction from which we're coming behind the photographer is the1

first grave, Sayo 1, from which we exhumed five bodies.2

Q.   [12:41:36]  All right.  So, and in this panorama, we're looking at panorama 18.3

Could we go back to the first Sayo feature, to look at that.4

Okay.  And this looks like panorama 14A.5

All right.  So before -- if we can just step out of that for a moment.  Okay, so what6

are we looking at here at this feature?7

A.   [12:42:15]  Within this vegetation -- this is vegetation that's growing over the8

first grave.  We cleared that off at the beginning when we began to excavate.  You9

can see someone in a red shirt there.  They're standing on the main road that goes10

through Sayo.  If you follow that road to the left, it will lead to the school building in11

Sayo 2.  There's the frame of a building, a structure.  You can see the posts, small12

trees, two-by-four, something of similar dimensions in a corrugated metal roof.  We13

stored some things in that building.  We met with witnesses there.  And that's the14

general configuration.15

Q.   [12:42:59]  Okay.  So could we take a look inside this feature, and this16

is -- there is no ERN number given but it's inside -- we're now in feature on the17

panorama 14A, so it's -- okay, 14A then.  All right, and what are we -- what are we18

looking at here, please?19

A.   [12:43:20]  This is the Sayo 1 grave excavated but before we removed any of the20

remains, so you'll see yellow numbers indicating the body with the number that we21

assigned to it.  On the left are the bodies of two adults, numbered 2 and 3, and on the22

right is a small cluster of three sub-adults.  So the age ranges I believe were 4 to 6, 723

to 11 and, if I'm not mistaken, 12 or 13 to 16.  So we had three bodies of young24

people or children in the one end of the grave.  I'll just point out that in these images25
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you'll see a north arrow, so that's the yellow rectangle with a black arrow, indicating1

which direction is north and then, just below that, in the foreground, is a long2

measuring tape.  We just -- these are standard things that we put into the3

photographs to help give people an understanding of the scale and the orientation of4

the burial.5

Q.   [12:44:28]  All right.  And the ERN of the image we're looking at is6

DRC-OTP-2069-2279.  Previously in your testimony you had mentioned a shallow7

grave in Sayo.  And as I'm looking at this image, it appears to me to be shallow.8

I don't know, but could you explain to the Chamber what you were talking about9

when you mentioned a shallow grave?10

A. [12:44:55]  Yes.  There's a bit of berm here so it can be a bit misleading.  It11

might look deeper than it is in the foreground.  It wasn't as deep as it is in the12

background, but even still, relative to the graves from KOB1 and the proper or legal13

burials that we excavated without exhuming remains from in KOB2, the contrast is14

quite striking.  The legal burials were quite deep, as I mentioned previously, perhaps15

two and a half to three metres deep.  At Kobu 1 they were up to perhaps a metre and16

a half, and in this instance really about a metre deep in the background, but because17

the ground surface was sloping, the depth is different from one side to the next or in18

the foreground versus the background.19

Q.   [12:45:56]  Previously in your testimony you also mentioned that there may20

have been stones in some way marking the grave.  Could you also explain that with21

regard to this image.22

A.   [12:46:10]  Yes, there are stones that are or rocks that are naturally present in23

the soil, but when we find them in distinct configurations or clusters, that tends24

to -- that suggests to us that, okay, these have been placed deliberately.  It's not very25
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clear in this image.  In my preliminary notes, as we were conducting excavation, I1

drew that out a little more clearly.  But you could see an example of this in the2

background behind body number 3.  So the head of that body, of that person, is to3

the left and their feet are to the right.  In the area of their pelvis or legs just beyond4

those, you see an example of perhaps four or five rocks that are one next to the other.5

And we saw that consistently around the grave.  So it appears that people have done6

that deliberately to mark the grave.7

Q.   [12:47:11]  All right.  So we just have a few minutes left in the examination.8

I'd like to go if we could to the last feature in this 360 presentation and have you9

explain that.10

All right.  So we're going to panorama 23.  Do you recognize the scene depicted in11

this image?12

A.   [12:47:35]  Yes.13

Q.   [12:47:35]  All right.  And what are we looking at in this image?14

A.   [12:47:47]  It's an area of overgrown vegetation.  On the left is the main road15

travelling through Sayo.  In the background you'll see this grey building, that's the16

school building.  There's a small footpath that goes along the right side of this area,17

but then towards the centre bottom right you see the area from which we found a18

body and exhumed -- exhumed it.  This is what we called Sayo 2 or SAI2.19

Q.   [12:48:20]  All right.  Could we just briefly look into SAI2.20

All right.  Yes.21

And how deeply was this body buried?  Was it also shallow or was it -- how would22

you characterise the depth?23

A.   [12:48:40]  Yes, it was also shallow but like the first grave with five bodies it24

was on a slope.  So these things are a bit relative.  But yes, it was generally shallow.25
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We also know that it's evident by how long it took us to excavate it.  Relative to the1

KOB1 graves, these were quite easy to excavate.  It went quite quickly.2

And what you see in the image is the body of an adult who is lying face down.  At3

the left of the image you see a shirt or some sort of clothing that's over their back.4

And their arms are up above their head.  Their head isn't clear, it's covered by the5

fabric from the shirt mostly.  And then going to the right of the image is their pelvis.6

You can see a bit of their spinal column there not covered in clothing and then their7

feet crossing over at the end, at the ankles.8

Q.   [12:49:42]  And I see what looks like to be -- it looks like a skeleton key to me9

with a little red tag close to it.  What is that and what is it doing there?10

A.   [12:49:53]  It is in fact a key, yes.  We -- well, I suppose, can't say with11

certainty but it's a very logical inference that the key was in the trousers, the pants of12

that person.13

The reason I say that is because as we're excavating, certainly at SAI1, in contrast,14

while we're excavating we're finding a lot of objects, broken glass, plastic, things that,15

you know, regular household waste or garbage that you tend to find lying around.16

In contrast, this grave we weren't finding any of that as we excavated.  So when you17

do find an object, it increases the likelihood that that object is, in fact, related to the18

remains.19

And you'll see that the bones of the legs are exposed despite the fact that that person20

has the remnants or, kind of, scraps of -- of trousers on.  So what happens is over21

time natural fibres will decompose and non-natural fibres, polyester or metals, won't22

decompose, certainly not at the same rate.23

So the conclusion I drew is that the key probably relates to that individual and were24

in the trousers, which have mostly decomposed, leaving that key, kind of, appearing25

ICC-01/04-02/06-T-123-Red-ENG WT 05-09-2016 69/128 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0420

05.09.2016 Page 70

somewhat isolated.  But its spatial relationship with the remains and the condition of1

the trousers led me to believe that it probably belonged to that person and was in2

their trousers when they were buried.3

PRESIDING JUDGE FREMR:  [12:51:29]  Mr Iverson, just to update to you about the4

time.  You still have 4 minutes at your disposal.5

MR IVERSON:  [12:51:37]  Thank you, Mr President.  I was just finishing actually.6

So I just wanted to note for the record that the image we're looking at is7

DRC-OTP-2069-2472.8

And those were my questions.  I just want to thank you for answering them and9

sharing your field of expertise with the Chamber.  It was very interesting.  Thank10

you.11

PRESIDING JUDGE FREMR:  [12:52:00]  And thank you, Mr Iverson, for efficient12

and focussed examination.13

Mr Gosnell, do you want to start now, or maybe I would find reasonable to finish14

earlier and to start earlier the afternoon session, or if you prefer to start now?  It's up15

to you.16

MR GOSNELL:  [12:52:21]  I'm ready to start, Mr President.17

PRESIDING JUDGE FREMR:  [12:52:24]  All right then.  So please you may18

proceed.19

QUESTIONED BY MR GOSNELL:20

Q.   [12:52:29]  Good afternoon, Doctor.  My name is Christopher Gosnell, I21

represent Mr Ntaganda.  And I'll be asking you a few questions today and possibly22

tomorrow.23

And I'd like to start with your report, please, of 11 September 2014,24

DRC-OTP-2072-0211.25
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For everyone in the courtroom that's in tab 2 of the binders that I understand that you1

have.2

And if we can turn directly please to page 10 of that report which has a photograph of3

the site that you designate in your report as KOB1.4

And I would just like to get an overview please of what you found in this area.  And5

would I be correct in saying that you found in total in this area 14 sets of human6

remains that you deem to be related to the events under investigation as they had7

been described to you by the Prosecution?8

A.   [12:53:33]  Yes, that's correct.  So we exhumed one body from each of F5 and9

F6.  As I mentioned previously, F6 is somewhat obscured in the printed version of10

this but clear in the electronic one.  One each from those, and from F1, 2, 3 and 4 we11

exhumed, let's see, 12 bodies.12

Q.   [12:54:09]  So those 12 bodies were found in four separate graves; is that13

correct?14

A.   [12:54:14]  That's correct.15

Q.   [12:54:15]  And were those graves all approximately 1 metre in depth?16

A.   [12:54:19]  Yes, approximately.17

Q.   [12:54:22]  And from an archaeological perspective your assessment is that18

these remains had been buried for a minimum of one year and up to a maximum of19

20 years prior to exhumation; is that correct?20

A. [12:54:40]  Yes.  That reflects a very broad range of time.  That again is based21

on our lack of precise ability to establish time since death.22

Q.   [12:54:54]  In other words, the limits of your expertise cannot allow you to state23

with greater certainty the time of burial; correct?24

A.   [12:55:00]  Yes.  The limit of my expertise and the expertise of those who work25
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as forensic anthropologists we don't have the ability to be more precise.1

Q.   [12:55:13]  In that respect, your opinion probably wouldn't be different from2

any other profession or expert in your field; correct?3

PRESIDING JUDGE FREMR:  [12:55:17]  Sorry, Mr Gosnell, I guess we face some4

problem.5

THE COURT OFFICER:  [12:55:20]  Yes, indeed.  If you could respect the6

five-second break between the answers and the questions.  Thank you.7

MR GOSNELL:  [12:55:27]  Thank you, Madam Registrar.  It's been a long summer.8

Q.   Sorry about that, Dr Congram.9

A.   [12:55:35]  That's fine.  You might well find other practitioners who provide10

smaller, temporal, kind of, periods but, in my opinion, that's not well grounded in the11

state of what we know about how quickly or slowly bodies decompose, particularly12

environments such as this where they haven't done controlled experiments.13

Q.   [12:56:02]  These exhumations were performed in January 2014, so do I14

understand correctly that earliest possible date that these burials could have been15

performed, based on your expertise, would have been approximately 1994?16

A.   [12:56:19]  Yes, that's correct.17

Q.   [12:56:22] And are you able to tell us anything, based upon your18

archaeological expertise, as to whether the four features, the four grave sites, that are19

known as F1 through F4, were they all dug at the same time, or were they dug at20

different times, or can you not say?21

A.   [12:56:46]  Archaeologically we can't say with precision, but the fact that they22

were all oriented in a similar way, they weren't marked, that they were close to one23

another, that strongly suggests to me that they occurred at or around the same time.24

I can't be more precise than that.25
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Q.   [12:57:08]  Why does proximity of the graves to one another indicate that they1

were dug at the same time?2

A.   [12:57:14]  That's because if you dig a grave and haven't marked it the3

possibility exists that a subsequent grave will interrupt it.  And that's something we4

see certainly in historical archaeology.  So where there are cemeteries, recent burials5

might interrupt older burials because there's no coordination, there's no clear sign of6

where those older burials were.7

Q.   [12:57:41]  Unless at the time of the second grave digging there was an8

awareness of where the previous grave had been dug; is that correct?9

A.   [12:57:49]  Yes, that's correct.10

Q.   [12:57:51]  Did anyone from the Office of the Prosecutor inform you, or did any11

of the locals with whom you interacted while you were on site in Kobu, that there had12

been inter-ethnic violence in and around Kobu and Wadza in the years prior to this13

event in February 2003?  Were you informed of that?14

A.   [12:58:17]  I don't recall specifically.  It's possible.15

Q.   [12:58:21]  You don't recall specifically.  Can you recall whether that16

possibility was taken into account when you drafted your report?17

A.   [12:58:31]  No, that wouldn't have gone into my consideration.  I treat all of18

the allegations, testimony from witnesses and even working theories of investigators19

as an hypothesis.  And I'm there to test it.  I'm there to see if the physical evidence I20

find can corroborate or refute it.  I don't have a stake in the result.21

Q.   [12:58:57]  Well, at page -- the reason I ask this question is because at page22

2072-0232, which is page 22 of your report, you say, and I quote:23

"All bodies found at KOB1 and TCH1 appeared to relate to the event under24

investigation and were exhumed for postmortem analysis."25
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Am I correct that that statement was made without taking into account the possibility1

that there had been violence that had led to these deaths prior to February 2003 and2

after 1994?3

A.   [12:59:46]  I'm glad you point that out because archaeologically I can't say4

really that the KOB1 graves and TCH graves occurred at the same time.  That is a5

conclusion I reached based on the witness testimony.6

But the archaeological evidence is certainly consistent with that.  But the range that I7

provided, and it's specifically because that, I drew the conclusion about the time8

range based on the evidence within my area of expertise that I saw.  I don't know the9

context of what happened at Kobu-Wadza.  I know a few, like I say, allegations that10

were made by witnesses and investigators, but I didn't inquire as to what happened11

before or after those events.  I have no knowledge of that.12

Q.   [13:00:42]  And am I right that you found no other bodies that you thought13

might be consistent with the events as described to you in the area of KOB1 other14

than the 14 that you've described to us?15

A.   [13:01:01]  Yes, that's correct.  You'll notice in the conclusions of my report or16

recommendations I set out a -- some suggestions for future investigation because we17

weren't able to excavate across the whole area in a systematic way.  The possibility18

remains that there are further bodies, but I have no way of knowing that.19

Q.   [13:01:33]  Thank you, Dr Congram.  We'll take it up after the lunch break.20

MR GOSNELL:  Thank you, Mr President.21

PRESIDING JUDGE FREMR:  [13:01:39]  Thank you for being punctual.22

So now we will break for 90 minutes to take our lunch break, and it means we will23

resume half past 2.24

THE COURT USHER:  [13:01:58]  All rise.25
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(Recess taken at 1.02 p.m.)1

(Upon resuming in open session at 2.30 p.m.)2

THE COURT USHER:  [14:30:48]  All rise.3

Please be seated.4

PRESIDING JUDGE FREMR:  [14:31:09]  So nothing prevents us from proceeding5

with cross-examination of our witness.  So Mr Gosnell, you have the floor.6

MR GOSNELL:  [14:31:33]  Thank you very much, Mr President.7

Q.   [14:31:38]  Dr Congram, I'd like to just ask you about the number of days that8

you spent at Kobu and Tchudja.  Would I be correct in understanding that you9

conducted an initial two-day visit to Kobu in September 2013?10

A.   [14:32:00]  That's correct.  We spent two days at the actual site.  Our time in11

country was longer, but two days were spent on site, correct.12

Q.   [14:32:10]  And in addition to yourself, how many people formed part of your13

team during that two-day visit?14

A.   [14:32:18]  I'm not sure of the exact numbers.  I listed some of them, what15

I -- the people I would consider to be the core members.  I think in my reports we16

had interpreters, a psycho-social worker.  I was the only person that was an expert in17

archaeology and anthropology but there were investigators as well.18

Q.   [14:32:44]  Well, how many people, including local assistants, were actually19

involved in the process of digging or testing or examining soil in order to attempt to20

find graves?21

A.   [14:32:54]  I'm the only person that would have been doing any kind of analysis22

or drawing conclusions from what we saw but there were several - I don't know the23

specific number, it could have been three or four - local workers that were helping24

with the digging.  It could be one or two more than that.  And one of the25
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investigators from the Office of the Prosecutor was also taking photographs.  So1

he -- I believe his background was police work, police investigation.  So he was2

assisting in a technical capacity as well.3

Q.   [14:33:27]  And then am I correct that in January 2014 you visited both Kobu4

and Tchudja for a period of, is it 15 days, is that correct?  If we look at page 1 of your5

report.6

A.   [14:33:43]  Yes.  So that period would cover the -- I'm not sure if I recall7

exactly if that period of time covers the days on site or the days in country, but I think8

it's on site.  I have it in my original notes.  And I kept a log of all things that we9

were doing on each particular day.  I presume that's -- well, that's in the original10

documentation.11

Q.   [14:34:15]  Well, down there at the bottom of the second paragraph on page12

DRC-OTP-2072-0211, very last sentence, you say "Over the course of 15 days, 16 sets13

of human remains were exhumed."14

A.   [14:34:33]  Right.15

Q.   [14:34:34]  Does that refresh your memory that it was 16 days that -- excuse me,16

15 days that you were on site at those two locations?17

A.   [14:34:40]  Yes, thank you for pointing that out.  That's correct.18

Q.   [14:34:43]  And perhaps it's easiest if I phrase the question this way:  Of those19

days, how many did you spend at Tchudja?20

A.   [14:34:53]  There was one day where we did a preliminary visit before we did21

any excavation and then the two members of the team from the Argentine forensic22

anthropology team, Ms Claudia Bisso and Mr Miguel Nieva, they did the exhumation23

of those two bodies from a single grave in one day.24

Q.   [14:35:15]  And in total, how many people during this January 2014 visit,25
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including experts, technicians, or locals, were actually involved in the process of1

seeking the location of the graves?2

A.   [14:35:31]  Again, I don't know the exact number, and the answer is a bit3

relative to one's contribution. So there were many people on site, but I wouldn't say4

that many people were actively contributing to the search.  Certainly the5

archaeologists and anthropologists were involved in the technical search, directed by6

me, and then a number of local workers and the photographers, they were all, all of7

those people were actively engaged in the search.8

Q.   [14:36:12]  Well, just taking the archaeologists and the diggers, how many were9

there?10

A.   [14:36:17]  There were five archaeologists and anthropologists, including11

myself, and I note up to 10 local workers, so that would be 15.  Sorry, I'll clarify12

briefly.  The number of local workers depended on any given day according to what13

we were doing.  So there were days, for example, where we were digging at both14

KOB1 on the north side of the street where the road -- where we were exhuming15

remains and we were also at the same time engaged in searching for burials at KOB2,16

next to the church.  So, in those instances, we would have more local workers17

because we were working in two places at the same time.18

Q.   [14:37:04]  I see.  As an average over the course of these a 16 days, could you19

tell us how many local workers there would have been?  And I understand you may20

not be able to be exact, but just to give us a sense.21

A.   [14:37:17]  Sure. I would say, on average, five.22

Q.   [14:37:22]  And this report, and perhaps we could even bring it up, it's -- I23

know we all have it in our binders at tab 2, but it's DRC-OTP-2072-0211.  This report24

describes the excavation that occurred between 17 January and 31 January 2014, and25
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the date of this report is 11 September 2014, which means that your report was1

written some eight months after the excavation itself.  Can I first ask you, is it normal2

or it usual in your practice that you would produce a report of an excavation only3

eight months after the excavation was complete?4

A.   [14:38:14]  I don't know -- I wouldn't say there's any norm.  I mentioned5

during direct exam that there are no international standards and particularly one of6

the things that took time -- I prefer to write my reports as soon as possible, but7

knowing that it may not be possible because I'm looking for photographs.  I'm not8

doing the -- I'm not taking the photographs so I rely on having access to those9

photographs in the composition of my reports.10

The process with the Court here means that it takes time for those photographs to be11

given evidence registration numbers and for them to get to me.  That accounts for12

the significant lag in time.  But cognizant of the fact that I may not be able to write13

my report immediately, that's why I'm taking all my preliminary notes on site, and14

that's just to be able to refresh my memory.15

Q.   [14:39:14]  And did you rely on those detailed notes in the preparation of your16

report?17

A.   [14:39:18]  Yes.18

Q.   [14:39:20]  And am I correct that at page 8 of this report, in fact, you say,19

"Throughout excavation I kept detailed notes"?  Is that a reference to the notes that20

you've just been talking about?21

A.   [14:39:34]  Yes, that refers to the personal notes that I took as well as the grave22

forms that were completed by the people doing the exhumations at the different23

graves.24

Q.   [14:39:47]  And were these notes kept in a ringed binder similar to the notes25
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that you took in September 2013 in Kobu and in April 2014 in Sayo?1

A.   [14:40:01]  Yes, that's correct.2

Q.   [14:40:03]  Was it in the same book, or was it in a different book?3

A.   [14:40:09]  They were in different books.  I use a new book for every mission4

I'm on.5

Q.   [14:40:14]  And did you give that book to the Prosecution at any time, those6

notes?7

A.   [14:40:19]  I believe I -- I possess the original notes, but I do believe I provided a8

copy of those notes to the Office of the Prosecutor.9

Q.   [14:40:30]  Do you remember when you would have done that or when you did10

do that?11

A.   [14:40:35]  No, I don't specifically.  It would have been between the time of the12

end of the exhumations, obviously when I've completed those notes, and the time the13

report was submitted.  I would guess that it's most likely I submitted those original14

notes at the same time as when I submitted the report.15

Q.   [14:40:57]  Can you give us an indication as to how many pages approximately16

those notes consisted of?17

A.   [14:41:04]  For the exhumations at Kobu-Wadza, I believe it was 54 pages.  It's18

a small notebook but there were 54 pages.  And for Sayo, I believe it was perhaps 2319

or 24 pages.20

Q.   [14:41:21]  If we could turn to page 5 of your report, we see an overhead view21

that gives an indication of the areas designated KOB1, KOB2, and also the Hotel22

Paradiso.  And I'd like to start by asking you some questions about KOB2, if I may.23

And what you say here on this page is, and I quote:  "Site KOB2 was south of the24

main road in Wadza, approximately 50 metres southeast of KOB1.  The areas25
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excavated were based on the testimony of two people who allege that they had buried1

at least nine bodies of victims of the massacre in three graves:  Grave 1, the bodies of2

the sister and grandson of the witness mentioned above, and graves 2 and 3 with3

three and four unidentified bodies respectively.  People indicated to the4

investigation team the burial locations east and south of the main doors of the5

Catholic church.  The testimony alleged that these multiple-person burials were just6

beyond towards the road of other formal graves of people who had not died during7

the massacre and which contained only single bodies in coffins."8

And, well, let me just start by asking this:  Do I understand correctly you to be9

saying that the witnesses told you that these three graves, 1, 2 and 3, were located east10

and south of the main doors of the Catholic church?11

A.   [14:43:30]  It's -- in general terms, yes.  The reason I say that is when we failed12

to find any graves that purportedly related to the massacre alleged by witnesses,13

there was some discussion about whether the position of the church had changed.14

Keep in mind this is a wooden structure.  It's not something that's a permanent15

structure, I wouldn't say.  And there was some -- someone, a local person, expressed16

the possibility of the position of the church having changed.  I don't know about that.17

And there were multiple local people who came forward with information that, you18

know, change -- well, it didn't change over time but different people had slightly19

different perspectives on where exactly the graves were.  Now, because we didn't20

find any, that's just kind of where we left.21

Q.   [14:44:32]  You're saying that there's a witness who mentioned to you that the22

position of the church had changed?23

A.   [14:44:38]  I remember discussion about that, because what I like to do when I24

speak to witnesses is try to have them make reference to different -- perhaps trees in25
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this case or buildings as reference points to kind of refresh their memory.1

Sometimes people will give a number, for example, say it's 5 metres from the road,2

but when we're kind of conducting our everyday life, we're not making those3

calculations, we're guessing.  And people tend to like round numbers.  So people,4

particularly the local workers, would at times volunteer or make a statement to the5

fact that, oh well, maybe, you know, they were thinking out loud and hypothesizing.6

As I mentioned earlier during direct exam, I tend to take oral -- some of these7

statements with a grain of salt, I know they may not be precise, but these are some of8

the things that came out that we were thinking about when trying to figure out where9

we should be excavating.10

Q.   [14:45:40]  Well, if the Catholic church in Wadza had moved, I'm sure this11

would have been an event that would have been well known by many locals.  How12

many locals mentioned that the church had moved?13

A.   [14:45:56]  I should clarify, when it was mentioned that the location of the14

church may have moved, if I recall correctly, it was a question of perhaps a few15

metres and, again, I don't recall exactly but I believe that it was said to me that the16

church either was under construction or had fallen into disrepair at the time of events17

so it was reconstructed after -- at a certain point and so someone or some people had18

specified or stated that perhaps the new church was in a slightly different position19

than the original or the preceding church.20

Q.   [14:46:40]  May we have 2075-0094?  And I understand I need to ask that the21

control of the panorama be handed over to the Defence.22

At this point, Dr Congram, it would perhaps be useful just to look at the church23

together.24

A.   [14:47:02]  Yes.25
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Q.   [14:47:05]  And once we have control, we will go to panorama 26.  So perhaps1

we could just look at this image for one moment.  And we can see there's a dot2

blinking and there is a perspective.  And just for everybody to follow in the3

courtroom, the image is now about to come up from that perspective.  So if we could4

click on that panorama, which is 28, and if we could scroll slightly around and then in5

the other direction, and then if we could go to 27, which will be better, and then to 26,6

please.7

Now, is that the Catholic church in Wadza?8

A.   [14:48:26]  Yes.  It was also used as a school throughout the week.  So called9

it church, but it was church and school.10

Q.   [14:48:35]  And are those -- and perhaps I could put it like this:  Did people11

indicate to you that those are the main doors of the church to which they were12

referring as being the reference point from which the graves were east and south?13

A.   [14:48:52]  I don't recall specifically, but that's a reasonable conclusion, given14

where we were excavating.  So I believe that's true.15

Q.   [14:49:01]  Well, it's your report that says people indicated to the investigation16

team the burial locations east and south of the main doors of the Catholic church.17

A.   [14:49:11]  Okay.18

Q.   [14:49:13]  And is this area in front of these doors in fact the area that was19

indicated as the location of the graves?20

A.   [14:49:20]  Yes.21

Q.   [14:49:25]  And this area, to be absolutely precise, is encompassed by KOB2; is22

that right?23

A.   [14:49:32]  Yes.  We didn't define specific limits.  We use -- sometimes we24

refer or I refer to a site as a locus, meaning a general location.  There weren't25
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specifically defined boundaries to that location.  It was used just to distinguish it1

from KOB1.2

Q.   [14:49:53]  And just coming back to your report on page 5, which is ERN 0215,3

you refer to two people, for starters anyway, you refer to two people, two persons, as4

being the source of this information about the graves, one of whom you say had5

actually buried his grandson and his wife, if I'm not mistaken, in that grave.6

Now, without mentioning his name, can I ask you whether the person was physically7

present at this location showing you where he thought the grave was?8

A.   [14:50:33]  Yes.  There was a person there who claimed that his -- there was a9

change in testimony.  At first - perhaps it was translation - I heard "wife" and I also10

heard "sister" and then "grandson," and that person was physically present who11

indicated that the grave took place at that site.12

Q.   [14:50:55]  And I have to correct myself because actually in your report you do13

say sister, not wife, so that should be clear for the record that this person indicated to14

you that it was sister and grandson.15

MR GOSNELL:  [14:51:08]  May we have private session, please, Mr President.16

PRESIDING JUDGE FREMR:  [14:51:13]  All right.17

So let's move into private session now.18

(Private session at 2.51 p.m.)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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Page redacted – Private session12
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1
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11

Page redacted – Private session12
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Open session at 2.58 p.m.)23

THE COURT OFFICER:  [14:58:33]  We're back in open session, Mr President.24

PRESIDING JUDGE FREMR:  [14:58:49]  Thank you.25
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Mr Gosnell, please proceed.1

MR GOSNELL:  [14:58:52]2

Q.   [14:58:52]  Dr Congram, I understand that you were not able to do any digging3

at the location of KOB2 near the church during your first visit to Kobu in4

September 2013, but these are your notes on the page, I hope on the screen coming up5

in front of us?6

A.   [14:59:11]  Yes.7

Q.   [14:59:13]  And if we could turn, please, to page 0221 of this document.  Yes,8

there it is.  And on the right-hand leaf it is written that "A local alleges that four9

people are buried in an unmarked grave," squiggle, "4M west of the church."  Now,10

can I just interpret the squiggle as meaning "approximately" and the M as meaning11

"metres"?12

A.   [15:00:01]  That's correct.13

Q.   [15:00:03]  And then it goes on: "The topography is very uneven and irregular14

but so is the area around it, especially to north, with signs of recent15

landscaping/digging."  Have I read that correctly, interpreting your shorthand, or16

would you like to make an correction?17

A.   [15:00:29]  No, you've adeptly interpreted it.  I should add here, as mentioned18

in direct exam, I had confused the cardinal directions, both in the preliminary report19

and that's also true here in these notes.  So west should be east, north should be20

south.21

Q.   [15:00:46]  That's very helpful.  And now if we can go to the next page, 0222.22

And here we see on the left-hand leaf a sketch that I believe you've prepared, and23

there is a rectangle in the upper left with what appears to be a cross in it.  Am I24

correct in understanding that that's supposed to be the Catholic church?25
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A.   [15:01:18]  That's correct.1

Q.   [15:01:18]  And then you have a line to an intermittent circle, saying, "Alleged2

burial of 4 individuals."  Do you see that?3

A.   [15:01:28]  Yes, I see it.4

Q.   [15:01:33]  Now, this would suggest to me that you were provided information5

about the location of burials during your first visit to Kobu.  First of all, is that true,6

that you were provided that information during that first visit?7

A.   [15:01:49]  Yes, I was given information from one of the OTP investigators8

related to some of the testimony he had received, or some of the witness information9

he had received, and I transcribed that into my book.10

Q.   [15:02:03]  I see.  So the reference on the previous page to a local you did not11

intend to be referring to someone who was speaking to you?12

A.   [15:02:13]  No.  We're talking about two different locations.  So the drawing13

refers to subsequent -- or, other information, I don't know about the temporal14

relationship between those two sources.  The information related to15

burials -- because there were allegations that there were burials both near the church16

and across the road, and so you'll see at the top "Alleged burial of 4 individuals" and17

that was information from one person, and then lower in the -- with the intermittent18

line and circles, you just mentioned, that's information about a distinct burial.19

Q.   [15:02:53]  I'm sorry, maybe I should have been more specific my question20

because I think we may now be speaking at cross-purposes.  Do you see at the very21

extreme upper left-hand corner of the --22

A.   Ah, yes.23

Q. -- page there's an intermittent circle and it says there "Alleged burial of 424

individuals"?25
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A.   [15:03:09]  Yes, I see that now.  There are two circles with an intermittent line,1

or actually three in that same image.  I was looking at the wrong one.2

Q.   [15:03:19]  That information about burials in front of or just to the -- well, let's3

just say adjacent to the doors of the church --4

A.   [15:03:25]  Yes.5

Q.   [15:03:26] -- to avoid referring to cardinal directions, that's information you6

received during your first visit to Kobu?7

A.   [15:03:35]  Sorry if you can refresh my memory.  This -- really I'm not certain8

to be -- I really don't recall when that information was given to me.9

Q.   [15:03:53]  Perhaps it would be helpful if we turn back to the front page of this10

document.11

A.   [15:04:04]  Oh, I can -- I'm sorry. If I may?  I see reference on the current12

image, or the previous image, there's reference to someone by name on the leaf13

opposite of the page with the illustrations, and that person's name, that's a member of14

the staff of the OTP, or was at the time, so I know this -- these notes were made -- or,15

I believe these notes -- yes, no, I'm certain, these notes were made during the initial16

visit in the autumn of 2013.  I don't know if that clarifies.17

Q.   [15:04:43]  That does and that answers my question precisely.  Thank you.18

But now I'll come back to the question about the local who provided you the19

information that allowed you to draw this sketch and that allowed you to indicate20

that circle adjacent to the doors.  Can you recall who gave you that information?21

A.   [15:05:00]  The illustration is the basically a representation of all of the22

information I was given.  I can't say specifically who, whether it was a witness or an23

investigator that gave me the information about each of the areas that I've drawn in24

there.  I really don't know what the source is for each of those things.25
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Q.   [15:05:22]  And that passage on the page immediately preceding this sketch,1

where you refer to a local alleges that four people are buried in an unmarked grave2

four metres west of the church, that doesn't assist, or does it?3

A.   [15:05:39]  Yes, it does.  Based on that -- forgive me, I forgot that passage from4

the previous note, why I take notes, that it -- from that I understand that, yes, that5

information came from a local.6

Q. [15:05:49]  And can you recall who that was, the identity of that person?7

A.   [15:05:54]  No.  As I mentioned previously, I wasn't writing down people's8

names, with the one exception.  And I don't recall what they looked like.  I don't9

recall who they were.10

Q.   [15:06:10]  And without mentioning his name, it's not the name of the one11

person who you've been able -- whose name you've been able to recall, it wasn't him;12

is that correct?13

A.   [15:06:23]  I don't recall.14

Q.   [15:06:26]  Now, you've mentioned information that you received from the15

investigators of the Office of the Prosecutor.  Can you recall whether either on the16

first visit or the second visit they provided information that from their sources they17

believed that there were graves at this location just adjacent to the doors of the18

Catholic church?19

A.   [15:06:53]  I believe -- well, I -- yes, I believe that during both occasions20

information was given to me by investigators about alleged burials by the church.21

Q.   [15:07:10]  And perhaps we can now go back to the panorama view so we have22

it in front of us while we're discussing it.  And it's 2075-0094.  And we'll look at23

panorama 26, which is I believe on the page in front of us.  Now, what did you do to24

search this area for graves?25
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A.   [15:07:51]  We did a lot of what we called test trenching.  So as at KOB1 and as1

during the survey in September 2003, in general we're trying to remove the upper2

most surface of the soil to look for subsoil disturbances, or disturbances that we can3

see in the subsoil.4

So in my notes from the excavation, you'll see that I have made a lot of sketches5

indicating measurements of test trenches, areas where we excavated superficially,6

perhaps up to 25 centimetres of depth, trying to search or, in fact, searching for7

disturbances.  In some instances of course we found them and in other instances the8

soil appeared to be undisturbed.  So there was a fairly broad area that we crossed9

with trenches or test pits looking for subsoil disturbances.10

Q.   [15:08:53]  And you did this in this specific area?11

THE INTERPRETER:  [15:08:57]  Microphone, please.12

THE WITNESS:  [15:09:00]  Yes.  So again the measurements are in my notes, but it13

was south of this road.  And we did not approx -- we did not get so close to the14

church, maybe a few metres from the church, perhaps 15 to 20 metres south from the15

road, and then an area west to east, roughly speaking, perhaps 10 metres.  Now that16

doesn't mean we excavated all of that, but we excavated test trenches across that area17

and I would say that we fairly thoroughly searched most of that area.18

MR GOSNELL:19

Q.   [15:09:44]  And did you go beyond the area of -- well, the area that on the20

screen in front of us is dry and cracked, did you also go beyond that?21

And perhaps we could scroll to the left a little bit or pan to left.22

Did you also go beyond that area into the grassy areas?23

A.   [15:10:08]  I believe we did, yes.  If I could see my notes it might be indicated24

there the extent to which we excavated.  But I believe we did do test excavation on to25
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the area that you see with grass.  I'm not certain, but I believe so.1

Q.   [15:10:25]  And you spoke about using a metal probe.  Did you use a metal2

probe in this area to search for loose subsoil?3

A.   [15:10:34]  I don't recall doing so.  The nature of the soil here -- this is an area4

where a lot of people were walking, particularly children, they would go down to the5

schools -- some school buildings that you see just beyond the edge near those trees, so6

there was a lot of pedestrian traffic across that area.  And that has the effect of7

compacting the surface soil.8

So although I don't recall using the probe, I can't say for certain, according to my9

memory, whether I did or not.  I know that I certainly used it at KOB1.  I don't10

recall if I used it at KOB2 or not.11

Q.   [15:11:16]  And the individual, the named individual who was the source of12

your information, and we won't mention his name in public session, he gave you13

precise information as to where he thought the grave that he had dug was located;14

correct?15

A.   [15:11:35]  He didn't mention a number or a precision.  If I recall correctly,16

there were references made to a certain number of metres from the road for from the17

door of the church, so relative measures, and presumably estimated.  I don't think18

anyone was technically measuring them.  So he was working off of his own memory.19

Like I've said before, I tend to take those -- that sort of testimony fairly loosely and try20

to search a broader area because I know that memory isn't necessarily precise.21

Q.   [15:12:14]  You put in the ground a yellow flag or someone put into the ground22

a yellow flag to mark the spot that he had indicated; correct?23

A.   [15:12:24]  I don't recall but that's highly possible.  That's something we often24

do simply as a point of reference.25
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Q.   [15:12:32]  Did he tell you that he had marked the spot of the grave with a cross1

at the time of the burial?2

A.   [15:12:41]  I don't recall at this time.  That sort of information might be in my3

notes.4

Q.   [15:12:48]  He told you he was certain about the location, didn't he?5

A.   [15:12:53]  I don't recall.6

Q.   [15:12:57]  Did he tell you that he visited the grave that he had dug for his7

sister and his grandson regularly afterwards?8

A.   [15:13:10]  With respect to that person, I'm not certain.  I do recall speaking to9

another woman who mentioned at KOB1 that she would return, kind of, as an annual10

practice to visit another grave.  With respect to this person, I don't recall if he11

mentioned to me returning to visit the burial site.  I don't recall.  It might be in my12

notes.13

Q.   [15:13:35]  You do recall, I suppose, that he gave you permission to exhume14

any remains that were found at this grave?15

A.   [15:13:43]  Permission to exhume is something that would be sought after by16

the investigators or people with the Prosecutor's office.  I don't know that I'm -- if he17

may have made a statement, I might have recorded him making a statement to that18

effect, but I'm not in a position to ask for permission.19

Q.   [15:14:05]  Now, looking at this photograph, are you able to tell us - and20

perhaps we can scroll or pan a little bit to the right - can you indicate the location that21

he indicated as being the place where he had dug the grave for his sister and his22

grandson?  And we're speaking now again, for the record, of the individual whose23

name we will not mentioned, but whose name was mentioned in private session?24

A.   [15:14:32]  I can't indicate specifically from memory, only that it's my25
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recollection that he, or perhaps others, or both gave, sort of, somewhat quantitative1

measurements from the road, distance from the road and distance from the church2

doors.  I don't know those numbers off hand and I don't recall if -- where the exact3

location would be that he indicated to me about where the burial was.4

Q.   [15:15:03]  Did you find any graves that appeared to be related to the events of5

February 2003 in the vicinity of the Catholic church in Wadza?6

A.   [15:15:18]  No, we did not.7

Q.   [15:15:22]  Did you find other graves?8

A.   [15:15:27] Yes, we did.9

Q.   [15:15:29]  How many other graves did you find?10

A.   [15:15:33]  I should refer to my report, but I believe it was four.  It might have11

been three.12

Q.   [15:15:43]  And am I correct that these - and we can just turn to page 19 of your13

report which, for the ERN, is 2072-0229 - these graves were at a depth of 3 metres,14

correct, approximately?15

A.   [15:16:02]  That's correct.  There was variability amongst them, but the graves16

that we did find for those where we excavated down to the level of a coffin they were17

very deep, two and a half -- I would say two and a half to 3 metres.18

Q.   [15:16:18]  And it says here that:19

"Approximately 33 square metres were excavated around the area indicated by20

witnesses but only four proper burials, unrelated to the alleged massacre were21

found."22

Can you give us some kind of sense of what that means, 33 metres?  How big of an23

area is that?  And was it all in one square, or is that extended in a grid?  Give us24

some sense of what that means.25
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A.   [15:16:46]  Certainly.  So I should clarify as well that I'm using excavation in a1

general sense.  In some areas we were really only taking off the subsurface soil.  So2

it's not like we were engaged in a deep excavation except in the area where we found3

these graves, but in general I would say we conducted test trenches and removed the4

surface vegetation, if there was some, or the surface soil, across an area approximately5

the size of this here, this open space in the middle of the courtroom.6

Q.   [15:17:27]  Were the graves that you did find marked in any way visibly?7

A.   [15:17:33]  No.  And that was something that I asked about because that struck8

me as unusual.  But the -- there was -- there was only the depth and the coffins and9

the fact that only individuals were in these coffins, that appeared to conform with10

what I had expected of a burial by a Catholic church.  There was not, when we11

arrived, any sort of markings indicating where burials were located.12

Q.   [15:18:09]  And notwithstanding the depths of these graves and13

notwithstanding the absence of marking to the visible eye, you were nevertheless able14

to locate these so-called proper burials; is that correct?15

A.   [15:18:23]  Yes, that's correct.16

Q.   [15:18:26]  In respect of the graves that you did find, does the compacted17

nature of the soil that you've described and that we can even see on the photograph,18

does that help or hinder being able to find those graves?19

A.   [15:18:48]  In general I would say certainly at the beginning it hinders because20

we have a sense of what the naturally formed soil is like, having done test pits and21

particularly having done excavations at KOB1.  Once we understand the distinct22

nature of the soils here, as I mentioned, a lot of people walking across the area, that23

eliminates the surface vegetation and creates a compaction, we have a better sense24

that we can't expect the same sort of situation here.  And for those reasons I25
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instructed some of the local workers and worked with them to try and dig into this1

compact soil a little farther, where it didn't appear that there was a disturbance but2

simply as a means of confirming that this is undisturbed soil.  Perhaps that3

compaction from the surface went down quite deep; I didn't think it did but I thought4

we should test it.  And so there are a couple of what I call test pits, where we dug to5

a greater depth and the soil continued to be very compact and dense and appeared to6

undisturbed.7

Q.   [15:19:57]  Perhaps you could just translate that for us in terms of either ease or8

difficulty in identifying the graves that you did manage to find.9

A.   [15:20:08]  Yes.  The graves that we did locate at KOB2 were initially not easy10

to locate because we had to remove some very compact soil that was overlying them.11

Once we removed uppermost level, the distinction between the fill of the grave, the12

disturbed area, and the naturally deposited or forming soil was very clear.13

Q.   [15:20:34]  Thank you very much for that.  Now, looking at this photograph,14

are you in a position - and we can of course pan it around - to tell us where the four15

graves that you did find were located, approximately?16

A.   [15:20:49]  I'm looking at a different image than I think that what you're seeing.17

I'm seeing a page from my report.18

MR GOSNELL:  [15:20:57]  Yes.  Perhaps we could have control back of the19

panorama.20

THE WITNESS:  [15:21:10]  Yes.  So I'll give you the approximate location of those21

four.  They were -- if we look at the left-hand side of the photo, you'll see a line that22

almost looks like a property line that distinguishes soil with a bit of vegetation on top23

and then the sort of very compacted and cracked soil.  The yellow circle with the24

black arrow is in the general area where the legal burials -- when I'm saying "legal,"25
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that's not the right term.  We'll say "proper."  The proper burials were1

approximately parallel to that property line on the left but moving from that yellow2

circle and black triangle towards the bottom of the image.  Is that clear?3

MR GOSNELL:  [15:22:05]4

Q.   [15:22:05]  Well, it's clear to me, but just for safety and just for the record I'll say5

that we're looking at panorama 26 and on the right-hand side we see the doors of the6

church and on the left-hand side we see a very small raised line of soil where there is7

some grass.  I assume that's an adequate description for the record.  And if we can8

now go to the other panoramic button, which is 27, and if we could pan to the right.9

Is this closer to the spot?10

A.   [15:22:43]  Well, I don't know if it's closer but it also illustrates the area where11

the graves were located.  So if we see that line a little more clearly in this image to12

the right and centre, on the right is vegetation, the graves were to -- if I recall correctly,13

and I've drawn sketches in my notes if we need to make reference to those, the graves14

were to the left of that line, so towards the church, and if I recall correctly, they were15

in line with one another or they may have a -- one of them might have appeared to be16

in a distinct row, but they were certainly, if I recall correctly, to the left of that line and17

between the road that you see - there's someone walking down it there, walking to the18

right - and the bottom of this image.  They were within that area.19

Q.   [15:23:28]  All right.  Thank you.  Now, if we could turn to page 23 of your20

report, Prosecution tab 2, DRC-OTP-2072-0211, page 0233, you make the following21

observation:  "Although some testimony was proven archaeologically to be very22

accurate, e.g., KOB1-F1 through F4, other testimony was only generally true and some23

testimony was not corroborated, e.g., the burials near the church of those allegedly24

massacred.  In this last instance, it could be that the testimony is false or instead that25
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it is imprecise.  My experience investigating unmarked burials in past conflict1

contexts in over a dozen countries has shown that this variation and the reliability2

and imprecision of testimony to be entirely normal.  This is particularly so given the3

traumatic circumstances of the conflict, the deaths and body disposal, as well as the4

amount of time passed since the burials."5

Do you have any specialised training in the effects of trauma?6

A.   [15:25:04]  No.7

Q.   [15:25:11]  And the past cases that you're referring to in this passage in which8

you say that imprecision is entirely normal, did they involve grave sites in the middle9

of an inhabited location, or did they involve grave sites in more remote or hidden10

locations?11

A.   [15:25:32]  All of those things.  I've participated in hundreds of -- hundreds,12

perhaps more than a thousand, excavations of burials in different countries and they13

have covered everything from front or back yards in urban areas to burials in the14

middle of fields in rural areas.  So a lot of different contexts.15

Q.   [15:25:57]  Well, this is an area that you're, in your own report, you say is a16

matter -- a place of heavy pedestrian traffic.  Is it very likely that a place that is not17

much different from a town square would be lightly forgotten by somebody who had18

buried his own sister and grandson?19

A.   [15:26:22] I don't know that I can make an informed opinion on that, only to20

say that I believe we should be cautious about relative measures of value.  When I21

said, for example, as an illustration of that, it surprised me when the proper burials22

weren't marked.  That surprised me.  I didn't expect that, but perhaps to the locals23

that's something that's not important.  I have excavated proper burials in other24

countries and in other conflict or post-conflict contexts that weren't marked, and a lot25
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that were marked.  So there is variation for sure.  I don't know about the values of1

locals, only to say that there are some things that we encountered during an2

investigation that seemed to me consistent with local religious funerary practice, such3

as these proper burials at KOB2, and then there were other burials that, by their4

spacial evidence, location, the position, form of the burials, occurred to me to contrast5

strongly with that.  But what the values of the locals are in terms of marking or not6

marking graves, I really can't be certain.7

Q.   [15:27:45]  All right.  Thank you, Dr Congram.8

Now can we go back please to page 5 of your report, and I would just like to situate9

my next series of questions for you which are going to now be about the area between10

Hotel Paradiso and KOB1, and if we just look at this photograph on the screen in11

front of us, that assists in understanding what we're discussing here.  And is it12

correct that you conducted searches in that area between Hotel Paradiso and KOB113

for grave sites?14

A.   [15:28:30]  Not over a broad area by any means.  During the assessment in15

September 2003, there's an image in my report of a test pit that I dug into what was a16

mounded area of soil.  We didn't find anything there, but I would say the area17

excavated as a proportion of the total area was a very small fraction.  And sorry, just18

to add to that, I didn't do any probing in that area.  I didn't -- I wasn't given any19

information indicating that there were in fact burials there, other than - and I don't20

recall exactly, I would have to refer to my notes from that assessment - some sort of21

information suggesting we should dig in that area where we did do the test pit, but I22

don't believe I had any further information about whether or not there were burials23

across the broader area between KOB1 and Hotel Paradiso.24

Q.   [15:29:32]  Well, let's have a look at your note from that 2013 visit to Kobu.25
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And that is DRC-OTP-2058-0217.1

A.   [15:29:47]  Sorry, if you could give me the tab, I can -- I don't know if I have2

that here.3

Q. [15:29:51]  I don't think that you have this.4

A.   [15:29:53]  Okay fine.5

Q.   [15:29:55]  But it will come up on the screen.6

A.   [15:29:57]  Okay.  Thank you.7

Q.   [15:29:58]  And it will be page 0222.8

A.   [15:30:09]  Yes.9

Q.   [15:30:12]  And actually we can refer -- we can refer again to your -- to your10

sketch for starters and now we can talk about the serrated circle that we had been11

discussing earlier by mistake.  And just underneath something that I think is called12

Sombo's house, you have a circle that says "alleged mass burial."  Do you see that?13

A.   [15:30:42]  Yes.14

Q.   [15:30:43]  Did you test in that area where it was indicated "alleged mass15

burial"?16

A.   [15:30:49]  No, we did not.17

Q.   [15:30:51]  Why didn't you?18

A.   [15:30:54]  I took my cues generally from investigators.  If I recall correctly,19

that location was identified at the time of our survey in September 2003 and the20

investigators didn't have background information on that location.  So, if I recall21

correctly, they indicated at that time that they would pursue more witness22

information before I would go to excavate at that place.23

Q.   [15:31:27]  Is the place that you ended up excavating indicated on this sketch as24

being the place that is said to be a depression and loose subsoil?25

ICC-01/04-02/06-T-123-Red-ENG WT 05-09-2016 100/128 NM T



Trial Hearing (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0420

05.09.2016 Page 101

A.   [15:31:40]  Yes, I see the area you're indicating.  I believe that that location,1

depression and loose subsoil, is where KOB1 F5 was located.  I'm fairly sure that's2

where that was.3

Q.   [15:32:01]  All right, well perhaps without leaving this image on the screen we4

can look at tab 1, which is DRC-OTP-2059-0014, and if we can go to page 0023, page5

10.  And that's just for those who are following along in hard copy.6

And there you say:7

"Test excavation was conducted in a fourth area, on a property east of the first and8

second burial areas.  The area searched was south of the wooden frame of a house9

and just west of the hotel Paradiso."10

Before I go further I assume the ordinal directions are reversed?11

A.   [15:33:00]  That's correct.  It means north. I meant north.12

Q.   [15:33:01]  "A trench was excavated through this anomalous soil ... further13

excavation to the base of Feature 3 revealed only sterile subsoil and no sign of buried14

remains:15

Perhaps I can just start by asking this:  You were testing in this location because16

someone had told you that there was a mass burial site there; correct?17

A.   [15:33:23]  Let me first clarify.  The test excavation that we're discussing here18

on this page is not the same as the area indicated in my notes that you were19

previously asking about.  They're different areas.20

And with respect to this area about which you've just asked I don't recall specifically21

if that location was witness driven, but I do recall that because the soil was irregular it22

seemed to be mounded up there, we felt that that justified doing some test excavation.23

So I'm not sure what motivated, if it was witness testimony or if we simply looked at24

the area and decided that's odd looking, we should excavate there.  I'm not25
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sure which of those is -- well, certainly the latter is true, I don't know if the former is1

true.2

Q.   [15:34:19]  Let's just look at what you've written on the page on the right-hand3

side opposite your sketch:4

"Locals saying they believe mass burial is in field with squash(?) and5

maize(?)" - question mark crossed out - "probed this and there was an area of very6

loose subsoil ..."7

Perhaps you could just read the rest down to the word "mass burial" because I can't8

read it too well.9

A.   [15:34:51]  Yes.  Of course.  So it says:10

"Squash and maize probed this and there was an area of very loose subsoil but only11

across about 1 metres by 2 metres.  Alistair", whose an investigator with the OTP, "is12

calling someone at The Hague who may have a better idea about where there is an13

alleged mass burial."14

Shall I continue reading?15

Q.   [15:35:17]  Well, and then the rest you say:16

"Sense is that we should test dig in field with maize, west of other confirmed burial."17

Now, do you remember whether you tested in the location that you've described here18

as you've described at least with probing?19

A.   [15:35:35]  If I can just review that page of notes for a second, I may be able to20

answer your question in a more informative way.21

Q.   [15:35:45]  Certainly.  Take your time.22

A.   [15:36:04]  Okay.  Having reviewed my notes, could you please repeat your23

question.24

Q.   [15:36:11]  Well, just let's use the -- let's use the sketch as the reference point for25
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my question.1

A.   [15:36:17]  Okay.2

Q.   [15:36:18]  Did you conduct any testing, whether it be by way of test trenches3

or by way of probing, for alleged mass burial graves or graves of any sort in that area4

that you've indicated as being maize and squash and which you later discovered was5

a crop of beans?6

A.   [15:36:45]  Well, first of all, the answer to your question is yes and I will7

elaborate.  It may be that between 2013, in fact, I would say it's likely between 20138

and 2014 there was a rotation of crops.  So that probably explains the difference of9

maize and squash, although I did indicate a question mark.  I wasn't certain.  And10

the subsequent crop of beans.  But in that area, and I believe this is what I referred to11

in the notes, that is that area where people alleged there was a mass burial was in fact12

KOB1 F5 in which we found one body.13

Sorry, and to clarify, we did probe it at the time of the survey.  We excavated down14

to human remains, and then we filled it back in and completely excavated that grave,15

which was a disused latrine in January of 2014.16

Q.   [15:37:46]  Well, let's please go back to page 5 of your main report, which is17

DRC -- tab 2 for everybody following along, and this is a helpful photo because it can18

help situate the area that we're trying to talk about.  And I'm asking you about the19

area that's just to the west of KOB1.  Perhaps I can just ask you this:  Having looked20

at your notes, do you recall having done any searching in the area between KOB1 and21

Hotel Paradiso for graves, mass graves, individual graves, graves of any sort?22

A.   [15:38:26]  Yes, I responded to this previously.  Perhaps I wasn't clear.  In23

that area west of KOB1, between KOB1 and Hotel Paradiso, during the survey, in24

September 2013, we dug a test trench and a test pit in a mound of soil that appeared25
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unusual.  That's -- we referred to that in a previous question.  So we did that during1

the survey, but we didn't find anything.  And as I mentioned previously, the area we2

checked was a small proportion of that total area, but during the full excavation and3

investigation at KOB1 and KOB2 we did not return to excavate in that area.4

Q.   [15:39:11]  Did you also use the methodology of probing with a rod or a staff of5

some sort to see whether you could locate any suspected burial sites west of KOB1?6

A.   [15:39:27]  I don't recall specifically.  And because I do recall specifically7

probing in the area of KOB1, I suspect I did not, but I will add as well that someone8

had built the structure of a house over that area and so I don't recall what the9

foundation was like of that house.  It could have been a dirt foundation, or it could10

have been something more permanent, but that may have impacted why I didn't11

probe, if I didn't.  I don't recall specifically.12

Q.   [15:40:04]  And the notes indicate that Alistair was calling someone in The13

Hague who may have a better idea of where there is an alleged mass burial.  Did any14

information come back that assisted you as to where to probe or dig?15

A.   [15:40:24]  I don't recall specifically that any more information did come16

forward during those two days that we were on site.17

Q.   [15:40:34]  Is it fair to say that you tested everywhere where you had any18

credible indication from locals or from Mr Graham as to where there was a suspected19

grave or mass burial site?20

A.   [15:40:55]  We tested in a manner that is like sampling in -- in science or21

research.  So we know that we don't have time, resources to search the entire area22

systematically, so we select areas that we think are most promising.  So, in a sense,23

we're not covering the whole area.  That's why in my reports I say I can't say for24

certain what else is there because we didn't systematically test or excavate the whole25
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area.  And I would say we did it in a, sort of -- in the manner of sampling, choosing1

points, particular points that we thought appeared to be the most promising or the2

most that might corroborate testimony.  And as you've seen from the reports in some3

instances they did, in some instances they did not.4

And I would just clarify you mentioned in your question any credible information.5

I'm always wary of the type of information being given to me because I know that it6

can vary.  I know that people can be imprecise, inaccurate.  So in terms of its7

credibility that's something I try not to weigh too heavily.  I try to understand what8

they're telling me in general terms and go from there.  The credibility of their9

information only when it's been verified can I say that that's credible.10

Q.   [15:42:27]  Can you recall whether there was any location that Mr Graham11

suggested to you should be tested?12

A.   [15:42:35] At the time of the survey, in September 2013, we tested the area of13

KOB1 and, as previously mentioned, just west of there in a limited way because the14

information was that there were bodies there.15

At KOB2 at the time of the survey, we didn't do anything other than look at the16

ground surface and take photographs, we didn't do any sort of excavation at that time.17

Only in January 2014 did we excavate in a more thorough manner.  And as indicated18

in the report, the areas in the yellow boxes are the areas in which we investigated.19

And I would say that that's because those are the areas for which testimony suggested20

there would be burials.21

Q.   [15:44:02]  I'm not sure that you've actually answered my question and maybe22

it's because you can't recall, but can you recall whether Mr Graham indicated to you a23

location or a site that should be tested for the presence of a grave, whether it be a24

mass grave or individual graves?25
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A.   [15:44:20]  Are you referring to the time of the survey or the more thorough1

investigation in January 2014?2

Q.   [15:44:27]  Let's start with the survey and then we'll go to 2014.  But so you3

understand, Dr Congram --4

A.   Yes.5

Q. -- I'm asking this question in particular because of your notes --6

A.   Mm-hmm.7

Q. -- which suggest that Mr Graham is going call --8

A.   Yes.9

Q. -- and obtain information and presumably convey that information to you.10

A.   [15:44:44]  Yes.  I don't specifically recall.  And as I mentioned, as it is in the11

report we were only there for two days, so I presume, I believe -- well, I haven't -- I do12

not know this is -- do not know if more information came back to him.  I don't recall13

him communicating any more information to me during those two days.14

Q.   [15:45:11]  All right.  Let's turn to page 17 of your 2014 Kobu report,15

DRC-OTP-2072-0211, at page 0227, page 17.  And you say here:16

"Other areas investigated at KOB1: A local alleged that 18-20 victims were buried in a17

trench around the area of KOB1-F6.  Test excavation was conducted in the area18

immediately south, west and east of F6, between the feature and surrounding active19

latrines and yards adjacent to houses, but no other burials related to the incident20

under investigation were found.  Extensive test trenching was conducted north21

(downslope) of F6, including around the avocado tree that was the reference point for22

the site."23

So is that correct, that there was indeed this test trenching north, east, south and west24

in order to try and find this alleged mass burial site?25
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A.   [15:46:39]  It might be helpful if we can see an image that shows the overview1

of KOB1, but I will answer in absence of that.  In the same report, towards the2

beginning, there is that image and I could perhaps explain more clearly what I'm3

referring to when I refer to those cardinal directions, but relative to a building and4

relative to that datum item and the grave F5, we certainly checked that area5

thoroughly and found no mass burial in that area.  So we're talking here of an area6

that's southwest of the graves F1 through F4.  There are -- I also conducted thorough7

excavation and testing, identifying some features which were not graves east and8

north of the datum, but again further south of the graves F1 through F4.  I believe in9

my recommendations I identified the areas where I thought could be investigated10

further.  So I would say there are some areas within KOB1 that we tested thoroughly11

and I would say in those areas there are no graves except those which we found, but12

there remains some areas around KOB1 that we did not test thoroughly, and I can't13

speak to whether or not there are burials in those other parts where we didn't test14

them thoroughly.15

Q.   [15:48:19]  (Microphone not activated)16

THE INTERPRETER:  [15:48:22]  Microphone, please.17

PRESIDING JUDGE FREMR:  [15:48:25]  Excuse me.  Your mic was not switched18

on.19

MR GOSNELL:  [15:48:30]20

Q.   [15:48:31]  You say that "we tested thoroughly within KOB1."  I mean, what21

level would your confidence be that there is no mass grave within the area of KOB122

that you didn't discover?23

A. [15:48:47]  Could we make reference to that image?  I think it would help24

clarify the areas that I'm speaking about.25
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Q.   [15:48:56]  Would you like to have the panorama that is centred around F11

through F4?2

A.   [15:49:03]  I think it would be useful.  Particularly with the panorama,3

sometimes it can alter perception of distance.  If we can use the aerial image, and4

that's from the same report.  The last four numbers are 0211.  But the image is on5

page 10 of 42 of the report.  The last four numbers or the reference number are 0220.6

So I can speak making reference to that image.  I think it will be more helpful.7

Q.   [15:49:34]  Yes, please.8

A.   [15:49:36]  So I would say that I'm confident there are no mass burials in the9

area west of that tree in the centre of the image that says "datum."  So west for10

approximately - I'm estimating here from these images - maybe 15 metres, and then11

moving north, which is down slope, perhaps another 10 metres, I'm confident there12

are no mass burials in the area.  You'll notice on the right-hand side of the page,13

moving right from that tree marked datum, there appears to be a property line.  It's14

moving west to east.  North of that line, we tested that area very thoroughly.  I'm15

confident there are no mass burials there.16

South of that line, someone had a garden planted and there was no specific testimony17

while I was there indicating that there were burials there, but we didn't excavate.  So18

I can't say whether there were, or were not, or are, or are not burials there.  And then19

in the area east of F1 through F4, I went through there with the probe in 2013, in20

September, doing a survey, and didn't identify any spots that clearly suggested21

disturbed soil, but because I didn't probe, for example, every 10 centimetres across the22

entire area, I'm not certain.  We did not excavate there and I can't say what is or is23

not there.24

Q.   [15:51:18]  Thank you for that summary, doctor.  Now if we could go back to25
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page 17 of your report, for the record, DRC-OTP-2072-0211, page 0227, and this is just1

continuing on from the quotation we were just looking at, after the sentence that2

reads, "Extensive test trenching was conducted north of F6, including around the3

avocado tree.  During excavation a local worker indicated that the family which4

owned the property had buried a child several years prior to the alleged massacre5

being investigated.  Multiple features were found during test trenching, including6

the presumed proper grave of the child.  The apparent grave was rectangular,7

oriented east-west, and measured 145 centimetres long and 45 centimetres wide."8

And then you go on to say that you did not excavate the feature.  Am I correct that it9

was your understanding based upon the information provided to you that this was10

what we have been loosely describing as a legal burial, or a burial unrelated to11

massacre that was described to you by the Office of the Prosecutor as having occurred12

in February 2003?13

A.   [15:52:57]  Yes, at the time that we discovered this, I was surprised by the14

dimensions of this grave.  It was a small grave and it struck me that this doesn't15

seem to support any allegations of a mass burial, and one of the locals at that16

time - remember, these are very tiny villages, I presume everyone knows17

everyone - indicated that the family had buried a child there.  I believe that the18

dimensions of the grave were consistent with a child's burial and I didn't want to19

disturb a proper burial.  I was confident that that did not refer to anyone who was20

killed in the events under investigation.  And we did -- sorry, I'll just briefly add, we21

did search around that grave and did not find any mass burials in the area of that22

grave.23

Q.   [15:53:49]  Was there a coffin in this grave?24

A.   [15:53:54]  We don't know.  The image you see there is the -- how it looked25
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when we stopped excavating.  So at that stage you just see loose soil, and we filled it1

back in.  We did not excavate further.2

Q.   [15:54:17]  If we turn to page 19, which is ERN page 0229, and here you're3

talking about KOB2, but I want to ask you a question about the absence of a coffin.4

And it says here that you found four proper burials unrelated to the alleged massacre,5

"Three of these were confirmed by excavating down to coffins all at approximately6

3 metres depth.  A fourth legal burial was presumed to be so because it was7

bordered on either side by confirmed proper burials and was very small in size."8

Now, am I correct in understanding that there was no coffin in this grave?9

A.   [15:55:14]  You mean in the small grave?10

Q.   [15:55:17]  Correct.11

A.   [15:55:19]  I don't know because when we located this grave, again, it was a12

small burial, it was between two burials that we ascertained were proper burials.13

We assumed, it was an assumption, that this small burial was also a proper burial14

located between the other two confirmed burials.  I don't know if there was a coffin15

in that small burial.  Similar to the one in the yard you asked about previously, we16

had reason to believe - I certainly believe - that it would be a proper burial of a small17

size.  Did it have a coffin or not?  I don't know.18

Q.   [15:56:02]  Did you do any research into whether it is considered improper in19

Lendu culture to bury somebody without a coffin?  Are there any alternatives, let's20

put it a different way, any alternatives in terms of a proper burial ritual other than21

using a coffin?22

A.   [15:56:29]  It's possible.  I didn't do any thorough research.  Again, I don't23

believe I was aware of the ethnic groupings of the parties in the conflict.  I know that24

from my interaction with the locals there, they were concerned about -- because it's25
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something I asked about, when we're finished our analysis, what shall we do with the1

remains.  I wanted to make sure that the local community received the remains in a2

way that they thought was appropriate, and they had asked for coffins.  So I believe3

that is customary.  We certain saw evidence of that at the church.  Are there4

alternative customs?  It's possible.  I don't know.5

I'll briefly add, certainly, in some cultures and in -- within Catholicism, there is a6

separation of burials according to different things, certainly more historically a7

separation of people, and that includes babies who weren't baptised, so they will have8

a distinct burial.  But those are in general terms.  I don't know if those apply here.9

Q.   [15:57:40]  Did you do any research as to whether there might be any10

circumstances in Lendu culture when -- indeed, you've just raised this issue, when11

more than one set of remains might be placed in the same grave?12

A.   [15:57:52]  No.  I used my frame of reference in this particular context as being13

information from the locals.  So I asked, you know, how are bodies normally treated,14

and based on their testimony, they're giving me firsthand information about what is15

customary.  As -- and this is also happening as we're working.  Again, when the16

locals, we find that small rectangular grave and it strikes me as unusual that this17

would be here, that's when they give me information, saying, oh, well, the family18

buried a child, according to them, or one of the locals, rather, behind the property.  I19

don't presume to know all of customs and, in fact, particular to any given ethnic20

group in the DRC, I don't know their customs.  I only make inferences based on21

information that locals have given me and in trends that I've seen based on the22

influence of Catholicism, which is certainly the case here to an extent at the church.23

Q.   [15:59:05]  How far was the grave of this child from features F1 through F4 in24

metres?25

ICC-01/04-02/06-T-123-Red-ENG WT 05-09-2016 111/128 NM T



Trial Hearing (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0420

05.09.2016 Page 112

A.   [15:59:13]  I could tell you precisely if I could make reference to the geographic1

coordinates.  I recorded geographic coordinates of all of those and so I would have2

to go on line and do a conversion to calculate the actual distance, but I can give you3

an estimate right now, if you like.  I'll try and find an image here.  I would say4

approximately 30 metres, 40 metres perhaps.5

Q.   [15:59:48]  And if we can just go back to page 10 of your report.6

A.   [15:59:52]  Yes.7

Q.   [15:59:53]  That might help situate us.8

A.   [15:59:55]  Yes, and in fact that's the image that I was referring to.  So if I recall9

correctly -- and again I could tell you precisely if I had the geographic coordinates10

and could project those on to a map.  If I recall correctly, that small burial that we11

didn't excavate that was alleged to be a burial of a child buried by its family was to12

the west of that datum, that large tree in the centre of the image.  So it was quite13

separate spatially from graves F1 to F4.14

Q.   [16:00:37]  When you say west, do you remember, towards Hotel Paradiso?15

A.   [16:00:41]  That's correct.16

Q.   [16:00:41]  And do you have any information or any indications as to whether17

there were any proper burials to the east of features 1 through 4?18

A.   [16:00:57]  I don't recall.  Oh, east of F1 through 4?  I don't recall being given19

any information about proper burials in that area.  There was one woman who20

alleged her husband was buried, but she indicated that he had died in the alleged21

massacre, and we searched for him but that was further southeast of F1 through F4.22

That was not directly east.  So I don't have any information.  I don't recall any23

information about proper burials in that field.24

Q.   [16:01:36]  Is there a cemetery in Wadza that you're aware of?25
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A.   [16:01:41]  The only one that I was -- that I am aware of is the one outside of the1

church.  It could be that there are others.2

Q.   [16:01:50]  When you say the one outside of the church, are you referring now3

to the so-called proper burials that you found in the vicinity of the church?4

A.   [16:01:59]  Yes.  I use the term "cemetery" - well, it's your term - loosely when I5

see multiple burials that are conforming to a certain norm and that have bodies with6

coffins in them.  I'm referring that to -- as -- to that as a cemetery.  I don't know if7

there are any other proper burials there.  I don't know what constitutes precisely a8

cemetery in this context.9

Q.   [16:02:26]  You didn't think it would have been useful to ask locals or anyone10

for that matter as to how or where people's remains were disposed of?  And I'm here11

referring to natural deaths or deaths that would intervene under normal12

circumstances?13

A.   [16:02:47]  Yes, I believe I did ask.  That was one of the first things I did.14

Again, when I'm approaching this in terms of testing a hypothesis, I hear of15

allegations about a massacre and so I want to be able to contrast that from routine16

deaths, natural deaths and natural burial.17

So I do recall asking one of the chiefs about what -- where bodies are normally buried18

and he did indicate the church, but I -- we didn't go into a detailed conversation about19

all of the possible locations of proper burials.  It was really a contrast based on what20

we could see and that information between the multiple person burials without21

coffins that we saw at KOB1 and the proper narrow deep burials of bodies and coffins22

at KOB2.23

Q.   [16:03:47]  Would it be fair to say that that's the basic distinguishing factor in24

your mind between a proper burial and a burial that might be associated with an25
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event such as a massacre?1

A.   [16:04:03]  These are relative terms, so there's a slippery slope here.2

Particularly when we're talking about human behaviour, we're talking about trends.3

And there are variations, of course.  I would say that the contrast between the two4

sets of burials at KOB1 and KOB2 demonstrate different events.  And I'll further state5

that it's important to consider that at F1 through F4 we had multiple bodies in single6

graves with the bodies directly lying one upon -- one upon the other, indicating that7

they were buried at the same time, also indicating that they died at or around the8

same time, and that's because there was a lack of insect evidence suggesting that the9

bodies were buried soon after death.10

So does this burial conform with or contradict local customs?  I can't be certain of11

that, but I can be certain that the evidence from graves F1 to F4 certainly and possibly,12

well, also F5 and F6 because they were quite irregular and contrasted with what we13

saw by the church, were indicative of multiple people dying at or around the same14

time.  Based on anthropological analysis we know that their deaths were due -- well,15

I should let the pathologist answer that question.  I'm not qualified to ascertain how16

they died, but I can say that the bodies from those graves showed -- consistently17

showed blunt force trauma to the heads.18

So all of those things indicate to me a fairly unique event, not routine burial custom19

and not routine deaths.20

Q.   [16:05:57]  At footnote 4 of your report you say and I quote:21

"In April 2014, exhumation team member Miguel Nieva conducted limited GPR22

survey at Kobu-Wadza, but this interrupted by events in the village that precluded23

further work."24

A.   [16:06:20]  Sorry, may I interrupt? Could you indicate to me which page25
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you're looking at?1

Q.   [16:06:22]  Yes, that's page 23, ERN 2072-0233?2

A.   [16:06:31]  Okay.  Yes.3

Q.   [16:06:32]  Now the events, am I correct, and perhaps you can tell me if you4

know this, involve the death of the chief and the suicide of a villager; correct?5

A.   [16:06:42]  That's correct.6

Q.   [16:06:43]  And are you familiar with the location where they were to be7

buried?8

A.   [16:06:50]  I do not know that.9

Q.   [16:06:52]  You didn't think it would be helpful to inquire to -- from your10

colleague to determine whether there was a location in the vicinity of Kobu 1, of11

KOB1, where, at least according to a burial ritual that occurred soon after your visit12

there, bodies were being interred, in accordance with usual practices?13

A.   [16:07:19]  Again, thinking of usual practices as a spectrum of activity, it was at14

that point that we -- when the chief died and another villager allegedly committed15

suicide.  I don't -- these events were given to me secondhand.  I was not -- we did16

not return to the site at that point, or I certainly didn't.  So I didn't follow up with17

information, I -- we were trying to be sensitive to the fact that these events had18

disrupted, kind of, the local -- the local life, so I didn't have any questions, I didn't19

pursue any further information at that stage, no.20

Q.   [16:08:04]  Now, just coming back to page 17 of your report.  And there's one21

question that I neglected to ask you about a local alleging that 18 to 20 victims were22

buried there.  Do you have any knowledge or recollection as to who that local -- and23

don't mention the name if you know it, but do you have any recollection as to who24

that may have been?25
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A.   [16:08:32]  No, I don't know and I'm certain I didn't record a name.  I don't1

believe I knew the name of the person making that allegation.2

Q.   [16:08:42]  I'd now like to turn to page 21 of your report which concerns3

Tchudja.4

Now, unlike the estimate that you give on page 23 as to the minimum and maximum5

periods of burial in respect of KOB1, I don't see a similar estimate in respect of TCH1.6

Are you able to give such an estimate?7

A.   [16:09:22]  I didn't conduct the exhumation personally.  I had been to the site8

and visited it before the exhumation, but the exhumation was conducted by the two9

colleagues from the Argentine team, Ms Bisso and Mr Nieva.  Because I wasn't10

personally there I wasn't prepared to make an estimate on the time since death in that11

case -- in fact, not prepared to, I wouldn't.  If I personally didn't conduct it I -- I12

would have no foundation to make an estimate like that.13

Q.   [16:09:56]  Right.  And just to clarify for the record, I assume that what we're14

actually discussing here is not time since death but time since burial; isn't that correct?15

A.   [16:10:06]  Yes, that's correct.  And those two coincide in these cases quite16

closely, and we know that for a number of reasons:  One, because the body -- all of17

the bones of the body articulate from their natural order, meaning that the soft tissues18

hadn't decomposed at the time of burial; and we also know that because of the19

absence of insect evidence, as I mentioned previously.20

Flies will colonize cadavers quite quickly.  And the absence of that insect evidence,21

such as pupae cases, which I've seen in many other cases, where the body, the22

cadaver was exposed for some period of time prior to burial.  In this case there was23

an absence of that evidence.  And I use that to inform my interval -- the interval.  So24

I say that they were buried soon after they died.25
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Q. [16:10:55]  And you're not in a position based upon any of the documentation1

that you were given or any information that you were given at all by your colleagues2

as to the minimum and maximum period since burial?3

A.   [16:11:12]  No, neither Ms -- I didn't ask Ms Bisso or Mr Nieva to make that4

estimate and -- and they didn't offer an estimate.5

Q.   [16:11:20]  Now, if I understand correctly, your information is that these two6

individuals were brought from Kobu or Wadza to Tchudja by members of the family7

of the victims; is that correct?8

A.   [16:11:39]  That's the information that I was told, that's correct.9

Q.   [16:11:44]  And the grave that was dug for them was 250 centimetres deep;10

correct?11

A.   [16:11:54]  I don't recall specifically.  I would --12

Q. [16:12:00]  Well, let's just turn to page 21.13

A.   [16:12:03]  Yes.14

Q.   [16:12:04]  2072-0231.15

A.   [16:12:07]  Yes, I see it.16

Q.   [16:12:08]  It says:17

"The grave was rectangular and measured 210 cm long, 65 cm wide and was 250 cm18

deep."19

Correct?20

A.   [16:12:19]  Yes, I see that.21

Q.   [16:12:21]  This was not a shallow grave?22

A.   [16:12:24]  That's correct.23

Q.   [16:12:24]  The fact that it's a deep grave, the fact that the bodies are brought24

back from Kobu by the family members does that suggest to you that it was a burial25
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that was conducted in full respect for the deceased?1

A.   [16:12:36]  That's an interesting question.  And I'll give you this as an answer:2

This seems to be in, sort of, a liminal area, or show indications of a proper burial, but3

not quite be.  And specifically I'll make reference to the fact that there were two4

bodies in the grave.  And when I asked about that, because again I'm -- so this is in5

September 2013, I'm trying to understand what is customary, I asked the person6

giving information about this burial how he could be certain of the location of the7

burial, and he told me, and this is in my notes, it would be the only burial with two8

bodies because burying more than one body in a grave is illegal.  That's the9

information that was given to me.10

So that suggests to me that this is a fairly unique burial.  But the fact that the bodies11

were laid out seemingly respectfully indicates a measure of care.  And the depth, of12

course, as you mentioned, indicates to me a measure of care.  I think that's13

reasonable considering -- that's consistent with the testimony that these bodies were14

buried by the family members.15

Q.   [16:13:48]  You're saying that there is a local person who told you that it is16

illegal to bury more than one body in a grave?17

A.   [16:13:55]  Those were his words.  I -- yes, and that's recorded in my notes.18

I don't know technically if it's legal or not.  That was what he said to me.19

Q.   [16:14:09]  Did the person whose name we will not mention, who is the one20

person whose name we know as being a source of your information about burials in21

Wadza, did he tell you that he had buried his sister and grandson in a single grave or22

in two separate graves?23

A.   [16:14:28]  I'd have to go back to my notes because I'm not even certain of the24

suggestion that he personally buried the bodies.  I don't recall that specifically, so I'm25
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hesitant to answer that.  But I don't recall him mentioning that they were buried1

separately.  It's my recollection that he mentioned they were buried together.  And2

whether or not he buried them, I'm not certain.  I believe that he told me that the3

family buried them, so the family of the woman buried them at Tchudja.  And by4

that I understand it to mean that he did not bury them there.5

Q.   [16:15:12] Well on page 5 of your report, and I read this to you earlier, it says:6

"The areas excavated were based on the testimony of two people who alleged that7

they had buried at least nine bodies ..."8

And that includes the person whose name we will not mention.  So it appears from9

your report that he did tell you that he did conduct the burial.10

A.   [16:15:42]  No, that's -- I'm sorry, if that's how that reads I apologise because11

that's not how I understand it.  And I don't believe that's how I intended it.12

There were several allegations of multiple bodies being buried at KOB2, including the13

woman and the child that are related to this man that you're speaking about, but it's14

my understanding that there were two people who buried other bodies, so that's not15

making reference to this woman and child because there were multiple burials16

allegedly by the church.  And as I mentioned, we didn't find those, if they do exist.17

Q.   [16:16:26]  Well, the witness himself says and you don't have this information,18

but that "we" buried or "we" dug the graves.  And you don't have that information,19

but that's from a statement given by the witness.20

A.   [16:16:41]  Okay.21

Q.   [16:16:42]  Does that in anyway refresh your memory that he mentioned that he22

had dug the graves and that he had put a cross on the graves to mark the graves?23

A.   [16:16:52]  I don't recall him saying that to me.  I may have put something24

related to that in my notes.  Offhand I don't -- I guess I don't recall him saying to me25
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specifically who he buried, although I can tell you, perhaps this might clarify things,1

there were multiple people allegedly burying bodies.  So perhaps when he refers to2

"we", I would be speculating as to presume to know about whom he's speaking there.3

When he says "we", does that mean all of them?  Does that mean he and someone4

else?  I don't know.5

Q.   [16:17:33]  Did you at least know that the identity of the people who were6

doing the burying of the bodies, whether it be at Wadza or at Tchudja, were of the7

same ethnicity as the victims?  Did you know that?8

A.   [16:17:53]  No, I did not know that.9

Q.   [16:17:58]  Could we turn, please, to a new document, which is10

DRC-OTP-2074-0148.  This is Prosecution tab 3.  And this is your report concerning11

burials in Sayo.  The date is 17 September 2014 and the excavation occurred in April,12

8 to 10 April.13

Now, if we turn to page 11, which is ERN 0158, you estimate in the second last14

paragraph at the bottom --15

A.   [16:19:09]  Yes.16

Q.   [16:19:09] -- That the minimum period of burial was 6 months and the17

maximum period 15 years; is that correct?18

A.   [16:19:20]  Yes, that's correct.19

Q.   [16:19:23]  So given that the exhumation occurred in April 2014, that means20

from an archaeological perspective the burials could have occurred any time between21

1999 and 2013; is that correct?22

A.   [16:19:48]  Yes, that's -- as I mentioned previously, this is not something that we23

can estimate precisely, so I provided a very broad range that I think is sustainable.24

Q.   [16:20:03]  And you prepared, as you've testified during your direct25
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examination, the forensic anthropology reports for each of the sets of remains that1

were exhumed at Sayo; is that correct?2

A.   [16:20:21]  Yes, that's correct.3

Q.   [16:20:22]  And then a forensic pathologist examined those same remains; is4

that correct?5

A.   [16:20:30]  Yes.  We analysed them together in the same building over the6

same period of days.7

Q.   [16:20:36]  And did you examine them first and provide information to the8

forensic pathologist, or was it more collaborative?  How did that actually work?9

A.   [16:20:47]  Sure.  I would begin with the remains and lay them out10

anatomically, so I believe in all cases I did my analysis first.  I don't believe I handed11

my notes over to the pathologist, but I do believe there were points where he would12

ask me for my opinion on certain aspects of those remains.  We were in the same13

building during these analyses and I believe I recall correctly that I did all of the14

analyses first and he would analyse the remains after I had completed my analysis.15

Q.   [16:21:25]  Now, I'd just like briefly to go through each of your reports.  And16

we've looked at them a little bit already during the direct examination, but could we17

start please with Prosecution tab 5 which is DRC-OTP-2074-0174.18

And before I start asking you substantive questions about this, can I just ask for a19

clarification.  Was there any reason why you only did the anthropological report for20

one set of remains in Kobu?21

A.   [16:22:18]  Yes, certainly.  That's -- I mentioned previously during direct exam22

that the team of archaeologists and anthropologists was composed of individuals who23

could shift either to conduct exhumation or do analysis because we had people who24

were qualified in both.25
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The reason I only did one analysis at the site Kobu-Wadza was because we had two1

anthropologists in the lab who were able to keep up with the rate at which bodies2

were being exhumed, so I just shifted more -- my focus more to exhumation rather3

than analysis.4

Q.   [16:22:56]  Now, this the forensic anthropology report for SAI1-F1-B1.  And if5

we could turn please to page 0177.6

Under "Observations" you state:  "There is termite damage throughout, though it is7

more severe at the innominates, calcanei, tali and cranial vault bones.  The absence of8

the right forearm and hand might be evidence of animal scavenging.  The damage to9

the facial bones could support this - as canid scavengers are known to target10

extremities, the face (including the mandible) and the ventral cavity.  However, the11

poor preservation of less robust bones (e.g., ribs, vertebrae and face) due to12

postmortem environment made this determination uncertain."13

And then under the "Conclusions" you state:   "Although there is damage broadly14

consistent with both perimortem trauma and postmortem animal scavenging,15

significant post-mortem damage to the skeleton preclude confident anthropological16

determination of these."17

So do I understand this to mean that the extent of the post-mortem damage to the18

skeleton makes it impossible for you to make a confident determination as to whether19

these defects, let's say, to the skeleton were caused perimortem or post-mortem?20

A.   [16:24:50]  Yes.  Certainly the poor condition of the skeleton potentially21

obscures perimortem evidence.  That's certainly true and that's so.  To be clear, in22

trauma you'll note that I said indeterminate.  So I could see no evidence of23

perimortem trauma that was clear, which is not to say that there was none, but I can't24

say it because of the extensive post-mortem damage.25
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Q.   [16:25:24]  So you can't exclude that the damage you observed was caused1

post-mortem, correct?2

A.   [16:25:29]  No.  In fact, much of the damage is certainly post-mortem.  Just to3

be even clearer, all of the damage that I could observe can be attributed in a general4

way to post-mortem damage, but if we think of this sequentially perimortem damage5

will occur first, or perimortem trauma, and then post-mortem damage occurs after6

that.  So it's possible, but it's speculative, which is why I put an indeterminate7

classification for trauma, as to whether or not at some point perimortem trauma8

existed.  That we can't say.  It's impossible to say.9

Q.   [16:26:11]  And Professor Hansen prepared a forensic pathology report in10

respect of this set of remains.  Did you have any role in the preparation of that11

report?12

A.   [16:26:26]  As I mentioned previously, he may have asked me for my opinion13

on anthropological aspects, and I certainly would have given it to him.  I didn't14

participate in the writing of his report.  Only now in preparation for this trial last15

week have I seen copies of his reports.16

Q.   [16:26:46]  Thank you.17

Could we have DRC-OTP-2074-0180, Prosecution tab 6.  This is your forensic18

anthropology report for SAI1-F1-B2.19

And at page 0186, which is page 7, you say:  "There are two injuries that are20

consistent with gunshot trauma:  One to the head, entering at the mandible and21

exiting at the right occipital; and second at the left elbow.  There is very clear22

evidence of postmortem animal scavenging, probably by canids or large felids, of the23

pelvis."24

Now, you say that these injuries are consistent with gunshot trauma.  Are those25
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injuries consistent with anything else?1

A.   [16:27:56]  Seeing -- well, I would say to be clearer, they are most consistent2

with gunshot trauma.  Some of the fracturing to the skull is broadly consistent or3

could occur due to other types of perhaps blunt force trauma.  The trauma to the4

mandible, which again is related to the trauma to the skull, is quite clearly -- or is very5

consistent with gunshot trauma.  And to the distal humerus as I explained -- sorry,6

the upper arm bone.  As I explained in direct exam, the fact that there is different7

staining of the fragments of the humerus are indicative or a high energy8

perimortem trauma and that's very consistent with what I've seen in other cases9

where there is gunshot trauma.10

I would say it's the most reasonable explanation, and I don't see anything that11

indicates there are other causes.  I'm quite -- it's the most reasonable explanation, it's12

the most reasonable cause and I'm confident that's what happened.13

Q.   [16:29:17]  (Microphone not activated)14

THE INTERPRETER:  [16:29:18]  Microphone, please.15

PRESIDING JUDGE FREMR:  [16:29:22]  Mr Gosnell, your mic is not switched on.16

MR GOSNELL: [16:29:25]17

Q.   [16:29:25]  I suppose what I'm driving at is even if it may be the most18

reasonable explanation, is there any other reasonable explanation for the injuries or19

defects that you analysed and observed?  Why not just say these injuries were20

caused by gunshot?21

A.   [16:29:56]  Well, I can't -- okay.  That's a good way of phrasing the question.22

I can't positively exclude other possible causes of injury.  That's true.  To me the23

most probable, based on the evidence, based on the nature of the fracturing is gunshot,24

but I can't say with absolute certainty that these injuries were not caused by25
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something else similar to projectile injury, gunshot trauma.1

Q.   [16:30:23]  What might the something else be?  Do you have anything in2

mind?3

A.   [16:30:27]  Well, as I mentioned, independent -- if I look at the cranium4

independent of the mandible, I say, well, there are some missing fragments, there is a5

lot of damage that suggests a lot of force, perhaps, though less likely, perhaps blunt6

force trauma.7

Having seen the mandible, knowing how it relates to the skull, it strikes me, well, I8

believe that those two things taken together it's the most reasonable conclusion by far.9

If someone only handed me the skull, for example, without the mandible, my10

determination would be less confident certainly.11

MR GOSNELL:  [16:31:11]  Mr President, I see the time.12

PRESIDING JUDGE FREMR:  [16:31:14]  Very well.  So it concludes -- or not13

concludes, it breaks your testimony, Mr Witness, for today.  So thank you very much14

for answering all those questions put to you.  We will continue tomorrow.  And it's15

again my duty to remind you that according the Statute and our legal framework, you16

must not discuss your testimony in the meantime with anybody else.  I guess you17

understand.18

THE WITNESS:  [16:31:51]  Yes.19

PRESIDING JUDGE FREMR:  [16:31:52]  So now, court officer, you may escort20

Mr Witness out of the courtroom.21

(The witness stands down) [16:32:04]22

PRESIDING JUDGE FREMR:  [16:32:05]  And before we leave the courtroom,23

I would like to ask Mr Gosnell, but in the absence of Mr Witness, Mr Gosnell24

according our measuring you have exhausted so far 2 hours, 9 minutes, which means25
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you still have at your disposal 1 hour, 51 minutes.  As usually, I am asking you1

whether you assume that you will need all the time.2

MR GOSNELL:  [16:32:43]  My current estimate is that I will not require all of that3

time.  I can't be sure how much shorter.4

I do also have one application to make.5

PRESIDING JUDGE FREMR:  [16:32:57]  You want to make this application just6

now?7

MR GOSNELL:  [16:33:00]  Yes, Mr President.8

PRESIDING JUDGE FREMR:  [16:33:01]  Please go ahead.9

MR GOSNELL:  [16:33:03]  The notes that the witness has just been referring to we10

do not have disclosure of.  I don't -- I say that with a fairly high degree of confidence11

based upon careful searching and based upon the fact that we received two sets of the12

witness's notes from the earlier visits, not the last mission last week.  So I believe it13

has not been lost in the shuffle, but we need these notes.  It's very important to have14

this disclosure and we don't have it.15

PRESIDING JUDGE FREMR:  [16:33:39]  Mr Iverson.16

MR IVERSON:  [16:33:41]  Thank you, Mr President.  We've disclosed all of the17

notes that we have for Dr Congram.  We don't -- we don't have any additional notes,18

so I'm not -- I'm not entirely certain about which notes Defence counsel is talking19

about, but we don't have any further notes to disclose.20

PRESIDING JUDGE FREMR:  [16:34:07]  Mr Gosnell, could you be more specific?21

MR GOSNELL:  [16:34:09]  Yes, I can be more specific.  We have two sets of notes.22

One is from the preliminary site visit by the witness that he was talking about today23

and that I referred to and that's DRC-OTP-2058-0217.  We received that disclosure24

last week.  We have the notes of the witness's site visit to Sayo in April 2014,25
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DRC-OTP-2067-1133.1

The witness on the stand today said that he took notes during his 16-day mission -- or2

his 15-day mission to Kobu.  He referred to the content of those notes.  He said he3

believed he gave them to the Office of the Prosecutor.  And we don't have them.  So4

it's possible the witness is mistaken, it's possible the notes have been lost somewhere5

along the way.  I'm not sure.6

PRESIDING JUDGE FREMR:  [16:35:10]  Mr Iverson.7

MR IVERSON:  [16:35:11]  Well, there's one other reasonable explanation that8

Defence counsel didn't mention and that's that he already has the notes.  But again,9

I'm not -- I can't speak to the universe of notes that Dr Congram took or may have.10

All I can say is that we've disclosed all the notes that we have from him that are in our11

possession.12

PRESIDING JUDGE FREMR:  [16:35:37]  It seems to me a satisfactory explanation.13

So sorry, Mr Gosnell.  We can even ask Mr Witness tomorrow whether he will be14

able to provide us with some further details on that, but at the moment I think we15

can't go further.16

MR GOSNELL:  [16:35:55]  Well, could I just make one request then, Mr President.17

Would it be possible for VWU to be contacted in order to see whether the witness18

actually has the notes with him?  Because it would really be a matter of great utility19

if we could have those notes before the end of his cross-examination.20

PRESIDING JUDGE FREMR:  [16:36:15]  Mr Iverson, any objection to that?21

MR IVERSON:  [16:36:17]  No, Mr President, I suppose not.22

PRESIDING JUDGE FREMR:  [16:36:25]  Okay.  So I think we can make this23

inquiry, so I will, through our legal officers we will contact VWU with this inquiry.24

Now it really concludes our hearing for today and we will resume tomorrow 9.30.25
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THE COURT USHER:  [16:36:48] All rise.1

(The hearing ends in open session at 4.36 p.m.)2
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