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(The hearing starts in open session at 9.31 a.m.)8

THE COURT USHER:  All rise.9

The International Criminal Court is now in session.10

Please be seated.11

PRESIDING JUDGE FREMR:  Good morning, everybody.12

Court officer, please call the case.13

THE COURT OFFICER:  Thank you, Mr President.14

The situation in the Democratic Republic of the Congo in the case of The Prosecutor15

versus Bosco Ntaganda, case reference ICC-01/04-02/06.16

And for the record, we are in open session.17

PRESIDING JUDGE FREMR:  Thank you, court officer.18

Now appearances, please, starting with Prosecution.19

MR IVERSON:  Good morning, your Honours.  Appearing today for the20

Prosecution are Claudine Umurungi, assistant legal officer; Selam Yirgou, case21

manager; and myself, Eric Iverson, trial lawyer.22

PRESIDING JUDGE FREMR:  Thank you, Mr Iverson.23

Defence, please.24

MR GOSNELL:  Good morning, Mr President.  Good morning, your Honours.25
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Christopher Gosnell appearing on behalf of Mr Ntaganda this morning, who is1

present, assisted by Isabelle Martineau and Erik Cookson-Montin.  Thank you.2

PRESIDING JUDGE FREMR:  Thank you very much, Mr Gosnell.3

And now Legal Representatives of Victims, please.4

MS PELLET:  (Interpretation)  Thank you, your Honour.  The former child soldiers5

are represented by Mohamed Abdou and by myself, Sarah Pellet, counsel with the6

OPCV.7

MS GRABOWSKI:  Good morning, Mr President, your Honours.  The victims of the8

attacks are today represented by myself, Anne Grabowski, associate legal officer at9

the Office of Public Counsel for Victims.10

PRESIDING JUDGE FREMR:  Thank you, Ms Pellet.  Thank you, Ms Grabowski.11

And I also note for the record that we have with us also witness, Ms Anneke Van12

Woudenberg.13

Now we can continue with cross-examination of our witness.14

Madam Witness, it's my duty to remind you, even if it's clear to you, that you are still15

under oath, so it means that you still have to speak truth and nothing but the truth.16

Is it clear to you?17

WITNESS:  DRC-OTP-P-0315 (On former oath)18

THE WITNESS:  Yes.19

PRESIDING JUDGE FREMR:  Very well.20

Now, Mr Gosnell, you have the floor.  And according my information you still have21

at your disposal 3 hours 31 minutes.  Please.22

MR GOSNELL:  Thank you very much for that information, Mr President.23

QUESTIONED BY MR GOSNELL:  (Continuing)24

Q.   Good morning, Ms Van Woudenberg.  Yesterday we finished off at25
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paragraph 123 of your statement.  I don't know whether you still have the binder in1

front of you.2

And if not, I was wondering whether perhaps the Prosecution would be so kind as to3

supply the binder that the witness had yesterday.  Is that still available?  Or4

perhaps it's not.5

MR IVERSON:  I'm sorry, I don't believe that it is available.  Of course had I known6

yesterday, we would have made it available.  But right now -- excuse me.7

(Counsel confer)8

PRESIDING JUDGE FREMR:  I was told we are able to provide one.9

MR GOSNELL:  In fact, Mr President, it turns out I do have a copy in my hand.10

PRESIDING JUDGE FREMR:  Very well.  So would you prefer our copy or11

Mr Gosnell's copy?  So maybe it's easier to take copy from Mr Gosnell.12

MR IVERSON:  Very well.  I don't have a problem with that, if I could just see13

a -- briefly see a copy of the binder, please.14

PRESIDING JUDGE FREMR:  For sure.  So take your time let us know that you are15

ready.16

MR IVERSON:  Thank you, Mr President.17

THE WITNESS:  Thank you.18

PRESIDING JUDGE FREMR:  So now, Mr Gosnell, you may proceed.19

MR GOSNELL:20

Q.   And there at tab 1 is your statement.21

For the record, Mr President, that's DRC-OTP-2058-0990.22

And if we could just turn again, please, to ERN page 1010, which for you, Ms Van23

Woudenberg, is page 21 at the bottom of the document, I believe.  And that's where24

paragraph 123 is to be found.  You'll remember we were discussing that yesterday.25
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And I'll ask you please just to look up at paragraph 121 of your statement, where you1

say that information about these attacks is referred to, or at least the events are2

referred to in The Curse of Gold report at pages 29 to 31.3

And so let's please turn to that, if we may.  And this is Prosecution tab 5, which is4

ERN DRC-OTP-0074-0628.  And that's at page -- starting at page 0666.5

At this stage it might be best if that's the document that's displayed on the screen for6

those who don't have hard copies.7

And if we look down at the bottom of the page, there is a heading saying "Massacre at8

Kilo."  And then the first sentence reads, "In December 2002 and early 2003, UPC9

forces attacked Kilo, Kobu, Lipri, Bambu and Mbidjo, all villages near Mongbwalu."10

Now, am I right, and you're free to look through the next couple of pages, but am I11

correct that that first line is in fact the only reference to Kobu, Lipri and Bambu?12

A.   No, it is not.  And there is further reference to it including a reference to the13

UN report further down in that section.14

Q.   So this is the paragraph on page 31 which reads, "According to a special UN15

report on events in Ituri" et cetera; is that correct?16

A.   Correct.17

Q.   And there is nonetheless no reference in this section to the content of18

paragraph 123 of your statement, correct?19

A.   That is correct.20

Q.   And at paragraph 76 of your statement, if we could turn to that, please, and for21

the record that's ERN page 1003, "All the information included in the Ituri reports is22

based on the corroborating accounts of at least two credible and unrelated victims or23

eyewitnesses, who provided first-hand accounts.  When there was doubt about the24

credibility of a witness account, or where the account was not corroborated by25
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another individual, I would not use the information in the Ituri reports."1

Now, first of all, can I just confirm this Curse of Gold report is one of the two Ituri2

reports, correct?3

A.   That is correct.4

Q.   And you didn't have the corroboration or the confirmation according to this5

standard at paragraph 76 of your statement in order to include the content of6

paragraph 123 of your statement; is that correct?7

A.   No, that is not correct.  I actually had two -- as I said in my statement, I had8

two witnesses plus a context witness in relation to Kobu, Lipri and Bambu.  The9

most detailed statement we had was the one we went through yesterday, which is10

detailed in my statement.11

As I also put in my statement, my preference in Congo and also in Ituri was actually12

to have more than just the minimum of two, of two corroborating witness statements;13

the reason being that this was the context of an inter-ethnic war, that there was14

numerous people from both sides with views, strong held views.  And so my15

preference was always to have more information if I possibly could.  I therefore did16

not include this in the report because I felt I needed more information.  Even though17

I had two, I didn't have as much detail as I would have felt comfortable with.18

I should also add that the focus of The Curse of Gold was on the particular human19

rights abuses linked with the gold activity in Congo, and Kobu, Lipri, Bambu did not20

fit into that pattern.21

Q.   Is it your testimony that you had two independent sources confirming the22

details in paragraph 123 of your statement?23

A.   It is my testimony that I had two sources, one quite detailed, the second not as24

detailed, and a third contextual witness.  I wanted more.25
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Q.   The third contextual witness did not confirm these details in paragraph 123; is1

that fair to say?2

A.   No.  The third contextual witness provided information, if I recall, about the3

issue of the peace meeting, which was something contextually that was going on at4

the time.  It was not an eyewitness account, the contextual witness.5

Q.   And the second witness or the second source also did not confirm the details at6

paragraph 123 of your statement; is that correct?7

A.   The second witness from what I recall confirmed some of the details, but not8

enough that I wished to include that testimony in the report.9

MR GOSNELL:  Could we please have, and this is not for broadcast, Prosecution10

tab 40, which is DRC-OTP-2094-0023.11

I'll say for the record that this is a document that we received the day before12

yesterday.  We consider that to be a disclosure violation, Mr President.  I won't say13

anything more about it now, but I just wanted to put that on the record.14

PRESIDING JUDGE FREMR:  I think it's fine.15

MR GOSNELL:  I'm just waiting for it to come up.  I'm not sure if there is a16

difficulty.17

THE COURT OFFICER:  It seems that we do not have this document in eCourt, or18

maybe you could provide us with the first -- the ERN number of the first page of the19

document, please.20

MR GOSNELL:  Let me say that again and hopefully it will come up.  So I'm21

informed, Mr President, that because of the late receipt of this document, it is not on22

eCourt, but it has been sent by email.  I don't know if that assists in displaying it.23

PRESIDING JUDGE FREMR:  I believe it will.24

Court officer, do we have it or not?25
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THE COURT OFFICER:  I'm sorry, Mr President, we do not have that document.1

If you could send it again, please.2

MR GOSNELL:  Mr President, I have two hard copies here with me.  The witness3

has a hard copy.  The Prosecution I believe would have a hard copy.  I wish I had4

three hard copies for all of your Honours under the circumstances, but I wonder5

whether -- I would not like to proceed with any questions unless your Honours have6

sight of the document.7

PRESIDING JUDGE FREMR:  I guess we can continue with two.  So if you provide8

us with two, we can share.9

MR GOSNELL:  Thank you, Mr President.10

MS PELLET:  (Interpretation)  Your Honour.11

PRESIDING JUDGE FREMR:  Ms Pellet.12

MR GOSNELL:  And for you, Madam Witness, it would be at tab 40.13

THE WITNESS:  I don't have a tab 40.14

MS PELLET:  (Interpretation)  Mr President.15

PRESIDING JUDGE FREMR:  Ms Pellet.16

MS PELLET:  (Interpretation)  I'm sorry, I would just like to ask the Defence also to17

communicate this document, if we can't see it on the screen.  Thank you.18

PRESIDING JUDGE FREMR:  Mr Iverson.19

MR IVERSON:  Just a suggestion, the document could be placed on the Elmo and20

then we could all view it on a computer screen.  That would be one option.21

PRESIDING JUDGE FREMR:  Thank you for this suggestion.  Is it feasible, madam22

court officer?23

So it seems we succeeded.24

MR GOSNELL:  I've also located one more copy, Mr President, that perhaps could be25
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provided to the witness.  And of course we will immediately send to the Legal1

Representatives a copy of that document.2

PRESIDING JUDGE FREMR:  So now I guess everybody can see it on his or her3

screen.4

And as you said, it would be helpful to provide Madam Witness with hard copy.5

Maybe you can just take mine because I don't --6

MR GOSNELL:  And just to introduce this document, it's subject line says "Summary7

of notes."  I won't read any specific names, I'll just say there are some names of8

people who appear to be from the Office of the Prosecutor writing to the DRC team.9

The date is 24 January 2006.  And there is an indication that you're present.10

If we could turn, please, to page 5 of this document, which should eventually be ERN11

page 0027.  Quote:12

"Finally, HRW stated having collected one testimony, not confirmed by other13

witnesses, on the 'nasty' (sic) operation in Kobu.  This witness was" redacted "who14

arrived in Kobu right after the massacre."15

Q. So this is 2006, this document.  So even then you had no corroboration or16

confirmation of the events that you describe in paragraph 123 of your statement;17

correct?18

A.   No, this is not correct.  This is not my note.  This is a note from someone who19

was at this meeting who took notes of a discussion.  I only first saw this also earlier20

this week.  There are in fact a number of mistakes in this note.  I did not prepare it.21

I did not write it.  This is not correct.22

Q.   And in 2010, when you met mister - and I'm done with this document,23

Mr President, for the moment - and in 2010, when you met with Mr Ntaganda for24

three hours, you said, and I quote from page 96, line 16, that you had "a long list of25
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things I wanted to have his view of."1

And you didn't raise this allegation, in paragraph 123, with him during that2

three-hour meeting, did you?3

A.   No, I did not raise Kobu, Lipri, Bambu.  As you have seen from our report, it4

did not feature heavily.  As I've said in this courtroom, it was something we5

mentioned in the report, but it wasn't something we went into in detail.  I hope6

you'll appreciate we had many issues we wanted to raise with Mr Ntaganda.  There7

were a number of others I would have liked to have raised but I didn't.  But certainly8

this was not amongst my list of things that I raised with him at that time.9

Q.   Did you at any time after having received this information in February 2004,10

which is recorded in paragraph 123 of your statement, did you put out word to any11

local human rights activists or organisations to look into this event further?12

A.   Yes, I did.  Again, as I said yesterday, because I was quite taken aback by the13

testimony when it came to me in -- during my mission in Mongbwalu, and I should14

just correct for the record, I think I said yesterday I was in Mongbwalu in March of15

2004, it was actually May 2004.  And it was then that I learned, after looking into it in16

more detail, that actually the UN human rights office was in fact investigating this.17

They had more resources and staff than Human Rights Watch did.  So I knew that18

this particular incident was being looked into.19

Q.   I'm not sure that you've answered my question, Ms Van Woudenberg, and that20

is did you put out the word, did you put out information to other groups that you21

were interested or that you would seek their additional efforts to obtain information22

about this event?23

A.   I recall raising it with two groupings, shall we say, of individuals; one a local24

human rights organisation and, second, the UN human rights section.25
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Q.   And what was the name of the local human rights organisation?1

A.   The local human rights organisation that we worked with a lot in Ituri, as is2

mentioned in The Curse of Gold, was an organisation by the name of Justice Plus, one3

of the rare and only human rights organisations still able to operate in Ituri at that4

time.5

Q.   And when you were in Mongbwalu in May of 2004, which force was in control6

of that town?7

A.   At that time Mongbwalu was controlled by FNI led by Floribert Ndjabu.8

Q.   And did he have anything to do with arranging the meeting with the source of9

the information mentioned at paragraph 123?10

A.   Not that I'm aware of.  Floribert Ndjabu was, of course, interested in meeting11

with me.  I met with him at length, discussed with him crimes being committed both12

by his forces, as well as crimes he believed were being committed against the Lendu.13

Every indication of this particular witness who came to find me was that they had14

heard someone was in Mongbwalu, interested in documenting what had happened,15

and the witness was very keen to explain what he had seen, what he had heard and16

what had happened.  There was no indication whatsoever that this particular17

witness had been encouraged to come by Floribert Ndjabu.18

Q.   And of course the witness was not Floribert Ndjabu himself, was he?19

A.   No, the witness was not Floribert Ndjabu.20

Q.   Can I take you please to paragraph 31 of your report, where you say, and I21

quote:22

"The report 'Ituri Covered in Blood' is based on a research mission conducted between23

4 and 28 February 2003 in the DRC and Uganda ... by myself and Carina Tertsakian.24

Carina Tertsakian participated in the first part of the mission in the DRC."25
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Am I right that this was your first ever mission with Human Rights Watch?1

A.   Yes, that is correct.2

Q.   And you had joined Human Rights Watch immediately prior to this mission; is3

that correct?4

A.   That is correct, I joined Human Rights Watch in January of 2003.5

Q.   Not December 2002?6

A.   Well, I officially joined in December 2002 but I began, I signed my contract in7

December of 2002 and I began in January.8

Q.   This was in fact for you a training mission, correct?9

A.   This was officially termed a training mission, that is correct, which is why I was10

accompanied by Carina Tertsakian.  But please remember I'd worked in Ituri for11

three years privately, or before that I was the country director for OXFAM, a12

humanitarian agency, I'd been in Bunia many, many times prior to that first training13

mission with Human Rights Watch, I knew the area well, I had many contacts there14

and had three years prior experience of that particular corner of Congo.15

Q.   Did you speak Swahili at that time?16

A.   I don't speak Swahili now.  I didn't speak Swahili then.  I can say a few words.17

Q.   And prior to going on this mission you had received a two-week training course18

on investigation techniques; is that correct?19

A.   Yes.  So at Human Rights Watch all new researchers get two weeks of training20

on methodology, how to conduct interviews, security of information and about how21

we conduct research in the field.22

Q.   And that's a generic training course, is it not, in respect of all researchers for23

Human Rights Watch, not specifically geared or oriented towards the DRC?24

A.   That is correct, it is a general training session.25
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Q.   Had you ever conducted a witness interview prior to the commencement of this1

mission?2

A.   Yes, I had.  I'd actually conducted many.  We were very concerned, when I3

worked for OXFAM, also about the inter-ethnic conflict happening in Ituri.  OXFAM4

had been one of the first humanitarian agencies, amongst the first humanitarian5

agencies to begin to assist the displaced people in Ituri.  In order to know precisely6

what the needs of the displaced people were, we conducted many interviews.7

I personally took part in those because I was extremely interested in what was8

happening.  I was aghast at the extent of the violations that were occurring, and so I9

personally, both because I was interested and because it was part of my job, spoke to10

a wide variety of people.11

So by the time I started with Human Rights Watch, I'd already been conducting12

witness-type interviews, getting accounts from people, understanding what was13

happening in the inter-ethnic conflict, which is why I was hired at Human Rights14

Watch as a senior researcher, not a researcher.15

Q.   And in those interviews -- well, I don't believe you used the word "interview",16

and I'm just looking at the transcript, did you apply the techniques of interviewing17

that you later learned during your training session should be applied during so-called18

interviews with witnesses?19

A.   Before I began doing some of those interviews in Ituri, I recall I -- I actually20

looked up best practice on conducting interviews.  And I actually turned to some of21

the Amnesty International resources on this.  I'd not had the training that I had with22

Human Rights Watch, but I made sure that I informed myself on how best to conduct23

such interviews.24

Q.   After how many interviews together with Ms Tertsakian did you start to25
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conduct interviews on your own?1

A.   If I recall correctly we spent about a day, if not two, together doing interviews.2

Carina Tertsakian is a very experienced researcher at Human Rights Watch.  She's3

still at Human Rights Watch today.  So we did a day or two together, from what I4

recall, and then we interviewed separately, which meant she was in -- perhaps in a5

room next door to me, or in a location next to me and each evening we would review6

our notes.7

Q.   I'd now like to pose a very general question, and I'll be asking you many more8

specific questions in respect of this mission, but as a general matter, with the benefit9

of your now many, many years of experience conducting such missions, do you now10

look back on that mission and recognize whether there were any failings or11

weaknesses or aspects that you would have done differently if you'd had the12

information that you have now about how to do such a mission?13

A.   Look, I would be remiss to say that over many years one doesn't learn, of course14

one does.  One gets better at it as you go along.15

You know, at that stage I recall specifically because I'd already been working in Ituri16

for three years, as I had in the rest of Congo, but Ituri was a specific focus of17

OXFAM GB at that time.  I was extremely content to finally have time to actually18

really be able to focus and do in-depth interviews in the way that Human Rights19

Watch does.  One of the issues I researched when I initially was with OXFAM GB20

was -- sorry, OXFAM GB is OXFAM Great Britain.21

I recall the death of our colleagues from the international committee for the Red Cross,22

which occurred in 2001, when six members of the ICRC were brutally killed in Ituri.23

It was an issue that hit the humanitarian community very hard.  It was a brutal24

killing, two expatriates as well as four Congolese members of staff.  I knew the25
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individuals who had been murdered.  And I conducted at that time significant1

interviews then and in the years that followed as to how that it came about and who2

was responsible.3

So the opportunity with Human Rights Watch to continue to do such in-depth4

interviews was something I greatly appreciated.  Did I learn over my time?  Of5

course I did.  Who doesn't?6

Q.   I'm not sure that you've answered my question, but I'm just going to move on.7

If we could look at paragraph 37 again, and we have looked previously at this8

paragraph, you break down the number of interviews per event, and you say:9

"For the Ituri reports ... in terms of the events discussed ,we interviewed the following10

number of individuals."11

And then if you look at the first hyphen, it says:12

"Mongbwalu attacks (between November 2002 and June 2003): 33 victims and13

eyewitnesses who witnessed crimes committed by the UPC."14

Now, of those 33 sources that you identify here, how many of those individuals were15

interviewed during this first mission in February 2003?16

A.   I'm afraid without going back to look at my statistics I wouldn't be able to give17

you a precise figure.  We obviously interviewed quite a number in February of 2003.18

I interviewed many more in 2004 as I did multiple missions in 2004.  But I'm afraid19

without going back to look at my statistics I can't give you an accurate number.20

Q.   Can you turn please to paragraph 124 of your statement.  And here you begin21

discussing under the title "The alleged involvement of MLC troops in the Mongbwalu22

attack of late November 2002."23

And you say there at the very first line of that paragraph, "The report -- and I quote:24

"The report 'Ituri Covered in Blood' ... makes several references to the fact that MLC25
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troops may have joined the UPC in the Mongbwalu attack of late November 2002."1

And then at paragraph 126, which is on the next page, you say that:2

By the time of the second report, The Curse of Gold that Human Rights Watch had3

come to a different view or a different conclusion.4

Now, I just want to start by focusing on that first sentence of paragraph 124 where5

you say that Ituri Covered in Blood only suggests that MLC troops may have joined6

the UPC.7

So if we could now please turn to DRC-OTP-0074-0797, and this is tab 4, it's the report8

entitled "Ituri:  'Covered In Blood.'"  And if we could turn please to ERN page 0828.9

Now about halfway down the page, Ms Van Woudenberg, it begins:10

"Another witness told what happened in Mongbwalu itself."11

And then there's an offset in the text and it says:12

"The Hema and the 'Effaceurs' [MLC] came into town and started killing people."13

Now my first question is just a question about form to make sure that I understand14

this correctly and that everyone understands this correctly.15

Am I correct in understanding that where the text is offset, you are providing a16

verbatim record of what you were told by one of your sources, except to the extent17

that you have put square brackets, in which case that would be indicating an editorial18

introduction or comment; is that correct, is that fair to say?19

A.   That is correct.  The square brackets are explanatory notes by Human Rights20

Watch, not what a witness said.21

Q.   And now if we could just turn to the next page, please, which is ERN 0829, and22

we go down to the very last paragraph on that page, quote - and this is not an offset23

quote, it's just a quote from the report - quote:24

"The co-operation between Bemba's MLC and Lubanga's UPC was new."  End quote.25
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Well, my first question is:  Would you agree with me that it's not correct, as you've1

said in your statement, that this report merely says that the MLC may have joined in2

this attack with the UPC, the report affirms that that's the case; isn't that correct?3

A.   Well, actually it's not correct.  We state later on in the report that further4

investigation would be required to determine the attackers that participated in the5

Mongbwalu attack.6

There were two things going on concurrently in Ituri at that time.  There was an7

operation by the MLC called effacer le tableau.  That was the name of the operation8

given to it by the MLC taking place in the southern parts of Ituri.9

At that time there was a lot of publication, a lot of information about this particular10

operation.  And people began using the term the effaceur a lot.  There was11

collaboration between the UPC and the MLC in other parts of Ituri.  It was a new12

collaboration.  And individuals I interviewed relating to the Mongbwalu incident13

kept referring to the attackers as the effaceur and, therefore, indicating that they may14

have been MLC.15

We state quite clearly in the report that further investigation was going to be required16

to identify the attackers at Mongbwalu.17

Q.   After this section in which you make the positive affirmation that the MLC had18

joined in this attack, correct?19

A.   No.  I think we clearly outlined what people had said, what information we20

had gathered.  But it was clear that there remained some confusion.  And so we21

stated in the report that further investigation would be required to identify all those22

who partook in the Mongbwalu battles.23

Q.   So it's your view that the report Ituri Covered in Blood says only that the MLC24

may have participated in the Mongbwalu attack?25
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A.   It is my testimony that we state quite clearly that further investigations would1

be required to determine all of those who had participated in the Mongbwalu battles.2

We didn't have all that information available to us when we did that first3

investigation.4

Q.   At paragraph 125, you do explain how this mistake came about, or5

misunderstanding if that's a more palatable word, and you've, to some extent, said6

the same thing just now.  But you say here at paragraph 125:7

"The reason why we came to the conclusion that MLC troops were involved in this8

operation, is that some witnesses referred to those who participated in the attack as9

les 'effaceurs' and to the operation as 'Effacer le tableau.  We asked them on what10

basis they had come to this conclusion, and they said that they based their11

conclusions on the fact that they heard Lingala being spoken, and saw very12

dark-skinned people who did not seem to be Iturians but who they assumed came13

from Équateur."14

Now, do I correctly understand you to be saying here that your sources did not15

specifically identify troops of the MLC?  And I say "MLC", did they not expressly16

mention MLC, did they instead give descriptions such as those that you've mentioned17

at 125 of your statement and then it was Human Rights Watch which then inferred18

that they were MLC based on that information?19

A.   No, that is not correct.  It is true that a number of the witnesses used the term20

"effaceur".  And in a number of those interviews we attempted to clarify, "Who do21

you mean by 'effaceur'?"22

When we did the research on Ituri Covered in Blood, the predominant number of23

individuals we interviewed who spoke about the Mongbwalu attacks we interviewed24

in the area of Beni.  These were individuals who'd fled from Mongbwalu and taken25
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an extremely long journey through the forest and eventually came out in the Beni1

area.2

At that time this other attack was taking place of effacer le tableau by the MLC.  So3

we did ask for clarifications and a number of people said that they believed the4

attackers were MLC.5

We then wanted to conduct further information about that because it surprised us.6

And you will perhaps also take note of my interview with Thomas Lubanga where, in7

fact, we request further information as to whether there is an alliance between the8

UPC and the MLC.  And in that particular meeting with Lubanga and a number of9

his members -- members of his group, they confirmed that because they had a10

common enemy, they were indeed fighting together.11

Now, in later research I was further able to qualify that actually they were fighting12

together, but not in Mongbwalu but further to the south.  But at that time we did try13

to further determine was this the MLC?  The information indicated it may have been,14

but we made sure to add in the report that further investigations would be required15

to determine precisely who the attackers were in the Mongbwalu battle.16

Q.   Did any of the eyewitnesses to the Mongbwalu attack whom you interviewed17

say in terms that it was MLC troops that had participated in that attack?18

A.   From what I recall from the research, because I recall being quite surprised at19

this new alliance, yes, a number of them, when we sought to clarify who did they20

mean by the effaceur, some of them did say MLC.21

Q.   And that you later discovered was an error, correct?22

A.   We later discovered, as we had said in the Ituri Covered in Blood reports,23

further investigation would be required.  When we conducted further investigations,24

a number -- well, it was clear that those attackers that witnesses had identified as25
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effaceur were in fact the combatants links to Jérôme Kakwavu.1

Q.   Well, let's be absolutely clear here, because the question that I'm asking you is2

not whether individuals told you any of the sources who were eyewitnesses to the3

Mongbwalu attack referred to effaceur as participating in the attack, what I'm asking4

is whether any of them in terms mentioned MLC as the affiliation for any troops5

participating in that attack?6

A.   Well, if I understand your question correctly, did the people we interviewed7

indicate that it was MLC, some of them did.8

Q.   Thank you.9

Now, if we could just turn to the top of page -- of ERN page 0830 which is page 26 of10

the Covered in Blood report.  And here we have an offset quotation, Ms Van11

Woudenberg.  For you it would be tab 4 in your binder, and it's page 26 of the report12

at the very, very top.  Do you see that offset quotation?13

A.   Uh-huh.14

Q.   And it says:15

"At that time it was clear the UPC were in charge.  Commander Bosco had been at16

the head of the attack but he didn't stay long after it was over.  The troops of the17

MLC were led by the UPC."18

Were you present during this interview?19

A.   I don't recall whether I took this particular interview note or not.  I again20

would have to go back and check my notes.  Perhaps I did, but I don't recall.21

Q.   So you don't recall whether you were present; is that correct?22

A.   There were two of us conducting interviews for this research, myself and Carina23

Tertsakian.  We did dozens of them.  I don't recall if this was one that I took down24

or whether she did.25
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Q.   Leaving aside whether you took it down or not, I'm just asking do you recall1

whether you were present during the taking of this interview or this interview?2

A.   I don't recall.  If it was done by my colleague, I wouldn't have been present.3

Q.   Can you tell us anything at all whether you were present or not, can you tell us4

anything about who the source of the information was?5

A.   I'm sorry, I don't recall this particular one.  I took dozens and dozens, in fact6

hundreds of interviews.  I don't recall whether I took this one or not.  So I'm afraid I7

can't give you any further details about it.8

Q.   So you can't confirm whether this person expressly mentioned in terms MLC as9

having participated in the attack, can you?10

A.   Look, as I said, I took hundreds of interviews.  Some stand out in my mind.11

Some don't.  I don't recall whether I took this particular one.  I do recall that I took12

other interview notes where people specifically mentioned MLC, as I said previously.13

Q.   But you can't exclude, at least in respect of this statement, that there may have14

been an error in indicating that the source said MLC in referring to the affiliation of15

certain troops in the attack?16

A.   Well, I can't really confirm that because I don't recall this particular interview.17

Q.   Did Human Rights Watch ever publicly correct the erroneous information about18

MLC's participation in the Mongbwalu attack?19

A.   Well, I don't believe erroneous is the correct word to use here.  We state quite20

specifically in the report that further investigation would be required to adequately21

identify the attackers that took place in the Mongbwalu battle.22

In our report The Curse of Gold, we go into quite a lot of detail who did participate.23

We'd been able to do that further investigation.  And so the information in The Curse24

of Gold is based on that further investigation and where we clearly state that we25
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believe the second group of attackers in addition to the UPC were the troops from1

Jérôme Kakwavu.2

Q.   So in your view, these references in The Curse of Gold -- excuse me -- in the3

Covered in Blood Report, these references to the MLC are not a mistake?  They're not4

erroneous?  Is that your view?5

A.   My view is as stated, that we clearly put in the report further investigations6

would be required, and we did those further investigations a year later.7

Q.   Right.  So just the answer to my question is no, they're not erroneous; is that8

correct?9

A.   My answer to your question is we stated clearly that further investigations10

would be required.  We did those a year later.  We published a detailed report11

including who we believe the perpetrators were of the human rights abuses and the12

battle at Mongbwalu.13

Q.   And no correction in that subsequent report about the non-involvement of the14

MLC?15

PRESIDING JUDGE FREMR:  Mr Defence counsel, please move on.  I think we16

have already exhausted this issue.  So you are a bit repetitive.17

MR GOSNELL:  Thank you, Mr President.  Can I just ask this one question, which is18

more specific?19

Q.   And that is whether you informed, did you ever inform the Prosecution --20

PRESIDING JUDGE FREMR:  All right.  It's correct.21

MR GOSNELL:22

Q.   Whether you ever informed the Prosecution about the changed view that you23

had come to about whether the MLC was involved in the attack on Mongbwalu?24

A.   It's in my statement.25
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Q.   What paragraph, please?1

A.   So you pointed out this paragraph earlier.  We state in 126, by the time of the2

drafting of The Curse of Gold, we at Human Rights Watch had come to a different3

conclusion.4

Q.   Yes, I do see that.  And my question is a bit more specific, and that is whether5

you informed the Prosecution about that changed view of Human Rights Watch?6

A.   Well, since it's in my statement, I presume they were reading it and were aware.7

We discussed it at the time of the taking of my statement.8

Q.   I see.  So do you recall whether between 2000 -- and I appreciate that answer.9

But do you recall whether at any time between the taking of your statement and the10

time that there was a changed view at Human Rights Watch, you informed the11

Prosecution of that changed view?12

A.   As you're undoubtedly aware, Human Rights Watch had a number of meetings13

with the Office of the Prosecutor 2004, 2005, and I recall during one of those meetings14

providing the Office of the Prosecutor with details about what we had documented15

before the publication of The Curse of Gold.  And I believe we talked about our16

further research to identify who the attackers were at the Mongbwalu battle in17

November of 2002.18

Q.   At paragraph 127 of your report -- excuse me, of your statement you say, and19

this for the record is ERN page 1011, you say, and I quote:20

"The overwhelming preponderance of testimonies we received stated that the second21

attack on Mongbwalu in November 2002 by the UPC was led by Ntaganda.  This is22

based on information of 22 separate interviews, all of whom mentioned Ntaganda."23

Now can I first of all ask you when you use the term "overwhelming preponderance,"24

what exactly do you mean?  How many of these 22 do you say identify Mr Ntaganda25
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as having been, as you say here, the leader of the Mongbwalu attack in November1

2002?2

A.   I'm not sure I understand your question.  Do you want me to define3

"overwhelming preponderance".4

Q.   Can you tell me the number out of 22 who indicated this?5

A.   So out of the -- so the 22 witness testimonies all provide information about Mr6

Ntaganda's leadership role and, in some cases, presence in Mongbwalu during the7

November 2002 battle.8

Q.   So it's your testimony that there are 22 sources who say that Mr Ntaganda was9

leading the attack in November 2002?10

A.   There were 22 sources who identified the role of Mr Ntaganda.  Some of those11

are eyewitnesses directly seeing Mr Ntaganda there.  Others are not.  But what was12

interesting in conducting the research is that so many individuals provided13

information to us about the role of Mr Ntaganda during the Mongbwalu battle.14

Q.   And going back again to paragraph 37, just to understand the universe of15

statements or sources that you were looking at, you say that there are 20 -- there were16

33 victims who witnessed crimes committed by the UPC.  And then now you're17

stating that these 22 all provided information about Mr Ntaganda -- I see you shaking,18

shaking your head.  Did you wish to -- am I misstating when I suggest that your19

testimony is that you're saying that 22 individuals have indicated that Mr Ntaganda20

was leading the November attack on Mongbwalu?21

A.   So hopefully you will understand we interviewed a lot of witnesses and22

individuals who provided context.  There were 22 individuals who spoke about or23

gave us information about Mr Ntaganda's role as a leader during the November 200224

battle.25
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Not all of those are necessarily individuals who were victims of UPC crimes.  We1

interview those who are victims, eyewitnesses, contextual people, individuals who2

might have been inside one of the armed groups.3

The 22 figure relates to individuals who are in my notes, whose witness accounts I've4

taken down, all of whom refer to the role of Mr Ntaganda.  It is not necessarily the 335

individuals, though undoubtedly there's overlap.  It's not necessarily all 336

individuals who were victims of abuses by UPC also saw Mr Ntaganda.  I hope that7

clarifies.8

Q.   It does.  But just to be clear, paragraph 37 says not only victims, it says "339

victims and eyewitnesses".  So I would imagine that would include people on both10

sides, so to speak, of the conflict potentially; is that correct?11

A.   That is correct.  Of the 22, so it depends here how you divide the numbers, but12

the 22 also include individuals who were inside one or the other of the armed groups13

and who may have had inside knowledge.14

Q.   And I really don't want to get too bogged down with numbers.  I'm sure that15

none of us will be too edified by all of that, but what I'm really focused on, if I may16

just ask you, is just to ask you about the group that are outside of the 22 but that are17

inside the 33.  Did those people say anything about who was leading the attack?18

Was it someone other than Mr Ntaganda?  Did they just give no opinion at all about19

who was leading the attack?  Can you assist us with that please?20

A.   Sure.  There are lots of victims who don't know necessarily who was at the21

head of the UPC at the time they were attacked.  They perhaps knew I was in22

location X.  I was picked up by the UPC.  This is what happened.  This is what I23

saw.24

Some of these individuals were not people who had intimate knowledge of the armed25
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groups.1

Q.   Thank you.  And now I just come back to a point that I think is now a little2

ambiguous and I just want to be clear about this: do you say that the 22 witnesses,3

each and every one of them indicate that Mr Ntaganda was leading the attack on4

Mongbwalu in November 2002 or do some of them not say that?5

A.   Of the 22 that we mention here, these are individuals who knew about or had6

information about the role of Mr Ntaganda in the Mongbwalu battle.  Some were7

direct eyewitnesses.  Some were not.8

Q.   Okay.  Your answer is not 100 per cent responsive to my question, but it9

perhaps is impliedly responsive.  Are you saying that not every one of the 2210

indicated his leadership role?11

A.   From what I recall, all of the 22 indicate his leadership role, so talk about his12

presence, talk about the important role that he played.  So yes, I mean, of the 22, they13

all provide information about the role of Mr Ntaganda during the Mongbwalu battle.14

Q.   Well, let's be very precise about this.  Do all of the 22 affirm that he was in15

command of the operation during the first three days of the attack on Mongbwalu?16

A.   I don't think I could conclude that.  So let me give you an example, because in17

fact it's in the notes further down on the 22.18

Q.   Well, let me just stop you there because we're going to go through those nine19

sources?20

A.   Okay.21

Q.   But it was helpful just to get that one answer and I thank you for that.  So22

perhaps we could now actually look at each of the nine sources?23

A.   Sure.24

Q.   But before we look at each and every one, could I at least ask this in respect of25
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the nine as a general matter:  Would it be fair to say that these, you selected these1

nine to be the most representative or the strongest indications that Mr Ntaganda was2

commanding the attack on Mongbwalu in November 2002?3

A.   Not necessarily.  These ones were selected as I was doing my witness4

statement for the Prosecution.  As I say earlier, there were 22 accounts.  Nine were5

selected.  I don't recall whether they were the most -- the strongest ones.  I would6

say they're representative.7

Q.   Well, surely you wouldn't have left out any that were strongly supportive of the8

claim that he was in command of this attack, considering that that is the claim that9

you are making in your statement, correct?10

A.   Look, I have hundreds and hundreds of pages of notes.  We selected nine that11

were representative of the 22.12

Q.   Let's look at the last of the nine, which is at, for the record ERN,13

DRC-OTP-2058-0990.  Page 1013.  And can I just interject a question before I get to14

source number 9.  You just said "we".  Who is we?15

A.   We is Human Rights Watch.16

Q.   Source number 9 on this page, at the bottom of paragraph 127, quote:17

"One witness, who was present during the attack and detained by the UPC right after18

the attack, stated that he saw Ntaganda at Mongbwalu when he was detained."19

Now, do we agree first of all that this person says only that Mr Ntaganda was there20

after the attack was over?21

A.   You need to recall that there were stages of the Mongbwalu battle.  So there22

was the moment at which the centre of Mongbwalu was taken and then in the days23

that followed Sayo was attacked.  So this particular individual was in Mongbwalu24

centre and was referring in his statement to when the attack finished in Mongbwalu.25

ICC-01/04-02/06-T-108-Red-ENG WT 23-06-2016 26/109 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0315

23.06.2016 Page 27

It does not necessarily mean that it was after the Sayo battle.1

Q.   Well, that's not what I said.  I didn't say that it was after the Sayo battle.  And2

I'm only reading the words on the page in front of me.  And at least as far as the3

words indicate, it says that he sees Mr Ntaganda only after the attack.  That's correct,4

isn't it?5

A.   So this is obviously a summary of a much larger witness account.  This6

particular witness, I recall the individual quite clearly.  I'll tell you why I recall the7

individual, because he was held in a bathtub for days on end, along with five others8

held in a bathroom.  I just recall being quite astonished at the place in which he'd9

been tied up and kept for so long.10

So this particular individual's testimony was that he was taken after the fighting11

stopped in Mongbwalu.  He was arrested and taken to les Appartements, which is12

the apartments of the OKIMO gold mining company on the top of a hill which was13

used as the UPC headquarters.  The individual was detained, tied up, kept in a14

bathtub.15

Q.   What language was the person speaking during the interview?16

A.   I recall this one was in Swahili.17

Q.   You had an interpreter?18

A.   Yes, I did.19

Q.   Who was the interpreter?20

A.   The interpreter was an individual from a civil society organisation.  I used a21

number of different interpreters while conducting the research in Mongbwalu.  It22

depended on the language that the particular victim was speaking.  This particular23

one was in Swahili and I used a Swahili interpreter.24

Q.   When you say civil society organisation, do you mean human rights activist?25
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A.   No.  For me civil society is much broader than that.  That can mean human1

rights activist, it can mean a member of any other civil society group, a women's2

group, an antipoverty group.3

Q.   Well, I'm not really asking about your general understanding of the word.  I'm4

asking about the person.  Was the person from a human rights organisation or were5

they what you would also describe as a human rights activist?6

A.   In this particular case, I cannot divulge the name of who the interpreter was for7

their own security.8

Q.   Well, I haven't asked you about their identity.  I just asked you about their9

affiliation.  You can't answer that?10

A.   I can.  And I said it was an affiliation of a civil society group.11

Q.   Did Human Rights Watch do any vetting of this person to determine their12

ability to translate between Swahili and either French or English?13

A.   As much as I can to my ability, I'm of course not a fluent Swahili speaker, which14

is why I need an interpreter.  But I'm extremely careful about the use of interpreters15

during our research.  I'm very aware of the role that an interpreter could play in not16

correctly translating or in putting a particular spin on a victim's testimony.  So17

especially in the case of Ituri, we were extremely careful about whom we chose,18

making sure that interpreters were neither Hema nor Lendu, and in fact preferring19

interpreters who didn't have any affiliation to any of the Ituri groups, preferring20

someone, if at all possible from the outside, who would have a more neutral21

perspective.22

In this particular case, the interpreter was neither Hema nor Lendu but spoke fluent23

Swahili.24

Q.   Well, I didn't ask you about their affiliation.  And I was not interested to know25
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about bias.  But what I was interested to know was whether you can recall whether1

you or anyone to your knowledge verified, tested, confirmed by resort to another2

person or to a person whom you knew was a qualified interpreter that this person3

was a good interpreter qualified to do this task?4

A.   Well, I hope you will appreciate it's extremely hard in Ituri to find qualified5

interpreters.  So I suppose it depends a bit what you mean by the term "qualified".6

I've worked a lot in my time in Congo with interpreters.  I do select them carefully.7

This particular person spoke not only Swahili but the particular dialect of Swahili that8

is spoken in Ituri, which by the way is not necessarily the dialect of Swahili that is9

spoken in the Kivus, as I discovered during my three years of working in Ituri with10

OXFAM before starting with Human Rights Watch.11

Q.   Let's look at the source just above, which is still on the screen in front of us.12

"One witness," I'm quoting:13

"One witness, a civilian, neither Hema nor Lendu, who acted as a community liaison14

person stated that -- when he requested who was in charge in order to retrieve an15

item that was taken by the UPC in Mongbwalu -- he was told by Commander Salongo16

that Ntaganda was in charge of operations."17

Now, first of all, do you remember whether you were present during this interview?18

A.   Yes, I was, I took this interview.19

Q.   Was the source language of the person Swahili?20

A.   No.  This person spoke in French.21

Q.   And it says that he requested, he made an inquiry about who was in charge in22

order to retrieve an item that was taken.  Can you remember when the person who23

was your source indicated when this inquiry was made?24

A.   Yes, I do.  This inquiry was made a number of weeks after the battle.  At that25
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point Commander Salongo was in charge in Ituri.  The individual wanted to retrieve,1

as I say, items that had been stolen.  When the individual went to see2

Commander Salongo, the commander in charge, Commander Salongo had said3

words to the effect of, from what I recall from the interview, that he was not there4

when the particular item had been taken, that Bosco had been in charge of the5

operations, and therefore retrieving the particular item would require the permission6

of Mr Ntaganda.7

Q.   You just used a couple of expressions.  You say that the source reported to you8

that Commander Salongo had said words to the effect of.  What does that mean9

precisely?10

A.   Well, you're asking me here verbatim to remember precisely the words used in11

this particular interview.  I recall the interview.  I don't want to say that I'm telling12

you a hundred per cent exactly what is written down in my notes.  That would13

require super human memory.14

But I do certainly recall that Commander Salongo had said words to the effect of the15

person in charge had been Commander Bosco, so don't come to me to get your items16

back.17

Q.   Well, I appreciate that you do need to rely on your notes in respect of these18

matters.  But I notice that you have changed the tense from the words in front of us19

from "was" to "had been".  And that retrospective element that you are now giving20

us appears to be quite a bit more specific and different than what is written on the21

page here in respect of your eighth source.22

So can you recall specifically that what was conveyed to you, albeit from a different23

source, can you confirm that what had been said was that Mr Ntaganda was in charge24

during the first three days of this attack?25

ICC-01/04-02/06-T-108-Red-ENG WT 23-06-2016 30/109 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0315

23.06.2016 Page 31

A.   What I can confirm is that this source who had spoken to Commander Salongo1

had received information from Commander Salongo that it was Commander Bosco2

who'd been in charge during the Mongbwalu attack.  So if the person wanted to get3

their items back they would need to go see Mr Ntaganda.  Whether that was during4

the first three days or not, I don't recall from the testimony.5

Q.   And in any event, this is an inquiry that is being made several weeks after the6

event, correct?7

A.   That is correct, yes.8

Q.   Let's look at the next one above, please.  Third from the bottom:9

"Another witness, an FNI political official, stated that Ntaganda attacked Mongbwalu10

with the troops of Kakwavu."11

Now, would I be correct, and we'll just start with a very specific question, would I be12

correct that this person -- well, first of all, were you present during this interview?13

A.   Yes, I was.14

Q.   And would I be correct in understanding that the FNI political official would15

not have been an eyewitness to know whether or not Mr Ntaganda was leading the16

attack?17

A.   That is correct.18

Q.   And upon whom was he relying for information?  And the specific words are19

that "Ntaganda attacked Mongbwalu".  Where did he get that information?20

A.   So this was an interview conducted with some FNI officials.  This particular21

official, and I recall posing in fact a very similar question to what you're now posing22

me, the official had spoken to and of course knew very well the FNI military leaders23

of the operation to attempt to defend Mongbwalu.24

So he told me that his information came from FNI military commanders.25
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Q.   I see.  Such as the person above on the page in front of us, who appears to be1

an FNI commander?2

A.   No.  That's a different individual.3

Q.   You're sure that the third person from the bottom was not relying on4

information provided by the fourth person from the bottom?5

A.   No.  These are two separate commanders.  I know the names of the6

commanders.  They were given to me in confidence so I can't reveal them here.  But7

the particular FNI official said to me who the commanders were that had told him8

that Mr Ntaganda was commanding the attack.9

Q.   And I presume that you're not going to reveal to us either the name of the FNI10

political official, nor the name of the source of his information; is that correct?11

A.   That is correct.  Again, these individuals requested confidentiality and Human12

Rights Watch will respect that.13

Q.   And can you recall whether there was any specific reference to the timing of Mr14

Ntaganda's involvement in the attack?  Was it specific that he was there from the15

outset?16

A.   From what I recall from this interview yes, because there was initially when I17

began my research some confusion as to how the battle had unfolded.  There was a18

two-pronged attack, one attack from the north and then one attack at the airport.19

And then of course there was a third phase of the battle where Sayo was attacked.20

So I was trying to get my head around what happened when precisely.  So indeed I21

requested from individuals, "When you speak about the Mongbwalu attack, do you22

mean the beginning of the attack at Pluto?  Or do you mean the second phase when23

it was the attack at the airport?  Or do you mean the third phase at Sayo?"24

So in this particular case, from what I recall from the conversation, this was about the25
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attack that began from the airport and that this was led by Mr Ntaganda.1

Q.   From what you recall.  So you don't recall specifically whether or not that was2

mentioned?3

A.   Look, I'm recalling here from again, as I said, hundreds of pages of notes.  I4

certainly recall this interview.  And what I was attempting to do was to understand5

those different phases of the battle.6

Q.   Any concern on your part in terms of credibility given that this person is, as you7

refer to it him, an FNI political official?8

A.   Absolutely.  And I would always take the information coming from9

individuals within the opposing armed group or the enemy armed group with a10

pinch of salt and always felt that such information needed further confirmation.11

Q.   Let's now look at the source above, please, just above this one.12

If we can scroll the page, please, Madam Registrar:13

"One witness, a senior FNI commander, confirmed that they (the FNI troops) believed14

that Ntaganda was in charge of the attack.15

The witness stated that he believed Jérôme Kakwavu was not present but that16

Commander Salongo was there and that -- since they look alike -- some people may17

have confused them."18

Well, first of all, I notice the word "believed", which is unique amongst your entries19

here.  How do we understand that word?20

A.   I think you're picking out small differences which are not particularly relevant21

from what I recall during giving of the testimony.  Again, this was someone who22

said that they believed that they thought that they had information about Ntaganda23

being in charge of the attack.  This particular individual was an FNI commander and24

was involved in the attack.25
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Q.   Do you know what was the source of the witness's belief?1

A.   My understanding is that there were two components to this.  There had been2

an attempt by the UPC in early November to attack Mongbwalu.  They failed.  At3

that point in time a number of UPC combatants were arrested on the battlefield.4

They were brought out in public and shown to a wide variety of the residents in5

Mongbwalu as here is your enemy and here is what we do to the enemy.6

Those individuals were then severely beaten and tortured and a number of FNI7

commanders and others of course were present during that, including the source8

here.9

During the beating and torturing of those UPC combatants, they were asked10

repeatedly:  Who is your commander?  Who is your commander?  And they11

repeated in public, because I had this from other sources as well, that it was Bosco12

Ntaganda.13

So I believe initially that that was one piece of the information leading to the first14

attack on Mongbwalu.15

When the second attack then occurred, this particular commander believed and had16

information at his disposition that the command was again led by Mr Ntaganda.17

Q.   Okay.  What was the source of that information about the second phase then?18

A.   That particular person had been at the defence, if we can call it that, for the19

airport and claimed that there was information indicating it was again Mr Ntaganda's20

forces.  As I said earlier, I would always take such information with a pinch of salt21

because it was someone with a particular agenda.22

Q.   And I presume you would also take the information elicited through torture23

with a very considerable grain of salt, would you not?24

A.   Indeed I would.  I'm not saying that this was information that we felt was25
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credible.  I'm relating what the particular source said.1

What is of course important for me as a human rights researcher is I take the full2

totality of the information that we gathered, both from inside sources, from enemy3

sources, from neutral sources and from others and put all of that together to draw a4

picture or to come to a conclusion.  Based on all that information, including from5

such insiders, it was clear to me on the basis of 22 individuals that Mr Ntaganda6

played a leading role in the Mongbwalu attack.7

Q.   Well, let's leave aside totalities for a moment and keep going through8

specificities and we'll just look, please, at the source above.  This is the fifth from the9

bottom.  The source says, well, according, according to what's written here, the10

person is a civilian with a community role:11

"Stated that he had spoken to several individuals who confirmed that Ntaganda was12

in charge of the attack.  They told him that Ntaganda was the real chief and that13

Floribert Kisembo was number two."14

Who were these several individuals who provided this witness information according15

to you?16

A.   So this particular witness, and I just need to be careful about what I can say17

about this witness in open court, but this particular witness knew a number of18

individuals within the UPC and those were his sources for the information, from19

what I recall.20

Q.   Were you present during this particular interview?21

A.   Yes, I was.22

Q.   And when did it take place?23

A.   If I recall correctly, this was an interview conducted in Mongbwalu in May of24

2004.  But I should say that that's my recollection.  I would need, to be a hundred25
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per cent, I'd really need to check my notes.1

Q.   Anything about the timing of that interview that might give you pause about2

the credibility of this assertion that Mr Ntaganda is in charge of this attack?3

A.   I'm sorry, I don't understand your question.4

Q.   Any developments within the UPC or any factional perhaps disputes that may5

have caused this person to have a motivation to lay blame one place or another?6

A.   If I'm correct and this interview took place in May of 2004, this was before, if I7

recall, the split within the UPC.  But again, I'm taking this on a vague recollection of8

whether I took this in 2004 or 2003.  I don't recall believing that this individual had a9

particular leaning one way or the other.10

Q.   Do you recall the level of specificity with which he indicated the timing of Mr11

Ntaganda's being in charge of the attack?  Did he specify that it was from the very12

beginning and that it did not occur as of, for example, the third or fourth day?13

A.   I don't recall.14

Q.   What language was the person using during the interview?15

A.   This particular one was conducted in French.16

Q.   And you are unwilling or unable to provide us the name of this person; is that17

correct?18

A.   Like all sources who spoke to Human Rights Watch confidentially, I need to19

protect their identities.20

Q.   And can you confirm that the information that is presented here is in fact21

information that comes from someone else and was not based upon an eyewitness22

observation?23

A.   Sorry, I'm not sure I understand your question.  Do you mean was this person24

an eyewitness?25
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Q.   An eyewitness in relation to specifically whether Mr Ntaganda was leading the1

attack on Mongbwalu in November 2003 from the outset.2

A.   I don't believe this individual was an eyewitness to Mr Ntaganda's presence.3

From what I recall from the interview, the individual was particularly shocked at the4

burning of the church, wanted further information to determine who had been5

responsible for that, sought that information by speaking to individuals within the6

UPC, received the information that the person the individual should be speaking to7

was Bosco Ntaganda as he had been in charge.8

Q.   Just to reference my question and the reason why I'm asking the question, it's9

not because I particularly care about hearsay or that I expect the judges to care about10

hearsay, but that in paragraph 76 of your own declaration, you refer to the11

significance of firsthand accounts, which I presume you're using as an expression in12

contradistinction to, for example, second-hand, third-hand, fourth-hand accounts; is13

that correct?14

A.   Certainly.  The preference at Human Rights Watch is always that we would15

have eyewitnesses to human rights abuses, that we would want at least two sources16

on that.  Of course, it's also important to collect other information to determine who17

was in charge, who did what to whom, and we would collect a broad range of18

contextual, as well as people who were at a location may not have witnessed a crime,19

but saw a battle unfold.20

Q.   And you would wish to have the nature of the information set out in paragraph21

76 in relation to each assertion that you're making in your reports; is that correct?22

A.   I'm not sure I fully understand your question.23

Q.   My question is essentially that if you're going to allege that Mr Ntaganda is in24

command at a particular time in a particular place, you will want to have two sources25
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meeting the standards in paragraph 76, not only in relation to the existence of the1

attack, not only in relation to the general timing of the attack, but in relation to the2

specific proposition that Mr Ntaganda led the attack; is that correct?3

A.   Well, in our report The Curse of Gold we state that there were a number of4

individuals within the UPC that were leaders during the Mongbwalu attack.  We5

name Mr Ntaganda as one of those.  We also name some others.  During this6

research that I was conducting in Mongbwalu I wasn't solely focused on the role of7

Mr Ntaganda.  I was trying to determine what was happening and I was trying to8

determine what human rights abuses had occurred.9

So by no means was I asking every single individual lots of detail about Mr Ntaganda.10

I wanted to know was it confirmed that this was the UPC armed group, how did an11

individual know it was the UPC armed group?  Why not another armed group?12

So I was trying to confirm that kind of information with individuals I spoke to.13

Where possible, we of course would want to know did they know which commander?14

How did they know it was commander X or commander Y.  So this of course is15

research done over a decade ago, and I was not specifically focused on the role of Mr16

Ntaganda.17

I found it, however, always useful when individuals in particular were trying to get18

back items that might have been stolen during a particular battle or trying to get19

accountability for the destruction of particularly important structures, usually such20

individuals would go to the command of an armed group and therefore find further21

information which was relevant.  This was one of those cases.22

Q.   Thank you very much for that.23

Mr President, I apologise for having gone over time.24

PRESIDING JUDGE FREMR:  It's not a big deal, just 2 minutes, it's fine.  You had to25
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wrap up the topic.1

So we break now and we will reconvene half past 11.2

THE COURT USHER:  All rise.3

(Recess taken at 11.02 a.m.)4

(Upon resuming in open session at 11.31 a.m.)5

THE COURT USHER:  All rise.6

Please be seated.7

PRESIDING JUDGE FREMR:  Before we continue with the cross-examination of the8

witness, the Chamber will deliver a short oral ruling which will take probably five9

minutes approximately, but for that purpose we have to move into private session.10

So, court officer, let's move into private session now.11

(Private session at 11.32 a.m.)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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Page redacted – Private session12

13

14
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Open session at 11.37 a.m.)14

THE COURT OFFICER:  We are back in open session, Mr President.15

PRESIDING JUDGE FREMR:  Thank you, court officer.16

Before we continue, Mr Gosnell, just for the sake of planning, you still have,17

according to our measuring, at your disposal 2 hours and 8 minutes, if I am not18

wrong.  Do you think you will need all that time?19

MR GOSNELL:  I will try, Mr President, to finish before that and, with great luck,20

maybe even in this session, but I doubt it.21

PRESIDING JUDGE FREMR:  All right.  So please, you may proceed, Mr Gosnell.22

MR GOSNELL: Thank you, Mr President.23

Q.   Ms Van Woudenberg, perhaps we can go to the next witness on the list, again24

moving in reverse order from the bottom to the top.25
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And for the record, that's DRC-OTP-2058-0990, Prosecution tab 1, ERN page 1012.1

Still looking at this long paragraph 127.  It's the very last entry on that page 23.2

And the source of information here is a person who was described as:3

"A former soldier with intimate knowledge of the UPC."4

And in relation specifically to Mr Ntaganda, it says:5

"The witness arrived one week after the attack and stated that the other soldiers who6

participated in the attack confirmed that Ntaganda was in charge of the operation and7

that Commander Salumu Mulenda and Commander Sey had also participated."8

Now, do we first of all agree that in relation to that specific fact, namely, Mr9

Ntaganda's role in the attack, this is not firsthand information from the source?10

A.   So this source -- again, I took this testimony.  I certainly recall this one because11

this person had significant information about the preplanning of the attack, as it says12

in this short summary of the witness statement.  This particular individual had13

played a role in the group of Jérôme Kakwavu, so had knowledge about the planning14

that took place from Jérôme Kakwavu's group and was someone who knew many of15

the individuals within the UPC because, of course, previously they had fought16

together in the APC.  Please remember all these, as I'm sure you will know, Mr17

Gosnell, these individuals switched back and forth between different groups.18

MR GOSNELL:  I'm having a problem with my transcript.19

Q.   But perhaps I can just ask you to confirm:  Did you just say that the source was20

a member, or part of, or had knowledge, particular knowledge of the Kakwavu21

group?22

A.   Yes, correct.  As you'll see in the last sentence of that paragraph, it's stated here23

in my statement that the latter, meaning here the individual, had played a role in the24

group of Jérôme Kakwavu.25
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Q.   Well, the text appears to suggest that in referring to the latter, you are referring1

to Commander Seyi.  Is that wrong?2

A.   Yes.  What I'm referring to here, and I would agree with you, that it's not3

particularly specific here, is I'm referring to the source here.4

Q.   And just --5

PRESIDING JUDGE FREMR:  Sorry to interrupt.6

Court officer, I also face the same problem like Mr Gosnell.  Do we do anything with7

that?8

Technicians were informed.  So hopefully we'll be able to fix the problem soon.9

So please proceed, Mr Gosnell, if you don't mind that.10

MR GOSNELL:  We can proceed the old fashioned way, Mr President, with just11

good old fashioned memory I suppose.12

Q.   But coming back to my question, and I do wish I had it on the screen in front of13

me, what I was asking you was in respect of the proposition that Mr Ntaganda was14

in -- Mr Ntaganda's role in relation to the attack, that is not firsthand information15

from the source, correct?16

A.   I would not put it that way.  This particular individual, as I said, had been in17

Jérôme Kakwavu's group, had participated in the planning of the operation.  I'm18

happy to provide further information as to how I know that; because this particular19

individual had been part of a group that received ammunition and weapons from the20

UPC.  And this was, of course, a part of the Mongbwalu battle is that the UPC21

provided weapons and ammunition to Jérôme Kakwavu's group in order to22

coordinate their attack on Mongbwalu.  This person had been in a group that23

received those weapons shipment and so knew about the planning of the operation,24

knew about what was due to unfold.25
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The particular individual had been surprised when the weapons and ammunition1

came to them because they could tell that these were weapons from Rwanda.  The2

reason they knew that is the weapons were different, didn't fit, some of the3

ammunition did not fit with their guns.4

So what I would say here is this particular individual had detailed knowledge about5

the preplanning of the operation and had seen and been part of the negotiations about6

who would do what.7

Q.   And yet notwithstanding that intimate knowledge of the planning of the8

operation, according to what you've said in your statement, he had to rely on9

information from other soldiers in order to be aware of Mr Ntaganda's role; is that10

correct?11

A.   This individual indeed received the information from other fellow soldiers who12

had also been involved in both the preplanning and in then carrying out the13

operation.14

You must remember of course that these two groups, the UPC and Jérôme's group,15

attacked from different points.  Jérôme's group attacked to the north of Mongbwalu.16

The UPC did the second prong of the attack from the airport.  They then met in the17

middle.18

Q.   You have just used the word "also" as if to suggest that he had firsthand19

knowledge of Mr Ntaganda's role in the attack and that he also received information20

from other soldiers and yet what you've said in your statement indicates that his only21

source for the information about Mr Ntaganda's role in the attack is other soldiers;22

isn't that right?23

A.   I'd like to be as clear as I can here.  So this particular individual, as I said, was24

involved in the preplanning, so had intimate knowledge about what would be25
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occurring during the attack and knew, as part of that planning, that Mr Ntaganda1

would be leading the soldiers doing the second prong of the attack.2

Q.   No indication of that here, is there, in your statement that he had that3

independent knowledge based upon planning?4

A.   Again, this is a summary of quite a long statement.  I hope I've been able to5

qualify that by the further knowledge I remember about this particular individual.6

Q.   Can you distinctly recall that the witness told you, based upon planning, that he7

knew that Mr Ntaganda was going to be part of the operation?8

A.   I specifically --9

Q. Excuse me, let me correct that question.  That Mr Ntaganda was going to lead10

the operation and lead the operation from the outset?11

A.   I recall this particular interview because the individual was one of the few that I12

was able to talk to that had been involved in the preplanning.13

I was particularly interested, again which is why I recall this interview, in the14

information that this individual had about the weapons coming from Rwanda.  It15

was an important element of fully understanding the Mongbwalu attack, the support16

and assistance that Rwanda had provided.  It's why this particular interview stands17

out.  And I recall from the interview the individual telling me that Mr Ntaganda was18

leading, playing a leading role in the second prong of the attack.19

Q.   What precisely did he tell you?  What words were used?  When you say20

"leading role", what words were used?21

A.   To be a hundred per cent precise, I would have to look at my notes again.  My22

recollection of that particular interview is that he said Mr Ntaganda was playing a23

leading role.24

Q.   Didn't say commanding role?25
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A.   Again, you're testing my memory here.  I certainly recall a leading role, which1

again I would interpret, by the way, as a commanding role since Mr Ntaganda was a2

military leader.3

Q.   So that would be your interpretation of words that you cannot precisely4

remember; correct?5

A.   This is my recollection of that particular interview with this individual.6

Q.   You're not willing to give us the name or you're not able to give us the name of7

this person; is that correct?8

A.   That is correct.  I have provided you with some information that I hope allows9

you to determine the veracity of this particular individual's testimony.  But as with10

other sources who spoke to Human Rights Watch confidentially, I cannot reveal the11

name.12

Q.   And nor am I correct can you reveal -- well, let me just first ask:  Did you know13

the identity of the other soldiers upon whom this source a apparently relied for the14

information about Mr Ntaganda's role in this attack?15

A.   This particular individual did give me quite a number of names of other soldiers,16

in part because he knew those and it was particularly useful for my research to be17

able to gather as many other names as I could.  So in my notes, yes, I do recall taking18

quite a long list of names of other soldiers.19

Q.   My question wasn't about whether he mentioned the names of other soldiers or20

gave you a long list of the names of other soldiers, my question was whether you can21

give us the identity of the source of the information --22

A.   You mean his source?23

Q. -- that -- indicating that Mr Ntaganda was playing whatever role in the attack on24

Mongbwalu.  Did he tell you the name of who was the source of that information?25
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A.   Yes, he did.1

Q.   And how many sources were there?2

A.   That, I don't recall.  I do recall asking him, as I said, about the other soldiers3

and what they knew, what their names were, as well as other soldiers he knew had4

participated in the attacks.  I do not recall which one of those names were the ones5

that gave this information.6

Q.   And --7

PRESIDING JUDGE FREMR:  Sorry to interrupt Mr Gosnell. I just got information8

from our technicians that in order to relaunch the system, they asked us to, in fact, be9

silent or break for 2 minutes.  So please we'll have to wait.  So stop.  I have to stop10

your examination and we now will have to silently wait.11

(Pause in proceedings)12

PRESIDING JUDGE FREMR:  So, I'm sorry but it seems that 2 minutes was not13

enough.  Our technicians need some further time, so we will break.  And the14

estimation that it shouldn't take more than 5 minutes, but still we have to break and15

we will wait for message from technicians everything is okay.16

So now we break.17

THE COURT USHER:  All rise.18

(Recess taken at 11.59 a.m.)19

(Upon resuming in open session at 12.07 p.m.)20

THE COURT USHER:  All rise.21

Please be seated.22

PRESIDING JUDGE FREMR:  So I appreciate indulgence all of you.  Fortunately the23

problem seems to be solved and we can continue.  Mr Gosnell, please proceed.24

MR GOSNELL:25
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Q.   This source arrives one week after the attack, and at least according to what's1

written here, it's then that he gains this information about Mr Ntaganda's role from2

other soldiers.  You agree with me there is no indication here as to when3

Mr Ntaganda's being in charge of the operation commences; is there?4

A.   So again, this is a summary obviously of a much longer statement.  And as I5

said, this individual had knowledge of the planning, but it is true from what I recall6

from the testimony, he doesn't actually arrive in Mongbwalu until about a week later.7

Q.   I'm going to suggest to you, Ms Van Woudenberg that if the witness had told8

you that he knew from the planning stages that Mr Ntaganda was going to be in9

charge of the attack, that's something that you would have put down in a summary in10

a statement in this case?11

A.   Again, all I can say is this is a summary of a much longer interview.  There12

were a lot of details in the interview.  I've refreshed my memory on them.  I can't13

say that I'm going to be able to regurgitate the entire interview here.  What I recall in14

particular is focusing with this witness on the preplanning elements because, as I said,15

I was particularly interested in this new information, the confirmed information about16

the weapons from Rwanda.17

Q.   And less concerned about what he might have said about Mr Ntaganda's18

contemplated role in the attack, its exact commencement and his exact role, correct?19

A.   Well, actually, one of the key things I wanted to find further detail on is how is20

it possible that weapons from Rwanda were ending up in the hands of21

Jérôme Kakwavu's group, so the role of Mr Ntaganda came up in that as information22

of an individual who'd helped to deliver those weapons and that Mr Ntaganda then23

played a leading role in the attack on Mongbwalu.24

Q.   But that last little bit that you've just mentioned was not the focus of your25
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concern at the time and your questions to the source, correct?1

A.   I wouldn't say it was.  I was only questioning this individual about Mr2

Ntaganda's role.  Of course not.  I was collecting much broader information about3

the attack, about what happened, about who provided weapons and ammunition.4

This particular individual had information about Mr Ntaganda's role in that.  This5

small paragraph is a summary of a much longer interview, and I certainly recall,6

particularly as I said, the Rwandan element which interested me and Mr Ntaganda's7

role in that as well.8

Q.   Thank you.  Let's move to the top of this page, the very first source, a reference9

to an individual who is a higher education student, states that he talked to UPC10

soldiers who told him that Ntaganda was leading the attack together with11

Commander Salongo.12

Can we just first of all agree that in relation to Mr Ntaganda's role, this is not13

firsthand information?14

A.   Correct.  This is information this particular person received from soldiers.15

Q.   And do you know, can you recall, can you infer from looking at your notes16

when the source obtained that information from these UPC soldiers to whom he17

talked?18

A.   What I recall from this particular source, since this was neither someone who19

was Hema or Lendu, from what I recall, this individual was in Mongbwalu shortly20

either during or shortly after.  I'm afraid I don't recall specifically here.21

Q.   So again, that was not my precise question.  My precise question was:  Do you22

know when his conversation occurred with the UPC soldiers who were the source of23

this ostensible information?24

A.   So from my recollection that would have been after the attack.25
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Q.   When was your interview with this source?1

A.   This particular source, from what I recall, was someone that I interviewed in2

Ariwara, which is to the north of Mongbwalu, and that would have been in 2004.3

Q.   Do you recall if this person told you that he personally witnessed Mr Ntaganda4

stealing motorbikes, or was that information that he learned from someone else?5

A.   My recollection of this is that that was information he learned from someone6

else.7

Q.   And just for the purposes of the record, you won't and -- or, you're not able to8

give us the name of this source or any of the sources that he may have relied upon?9

A.   That is correct.  For the record, Human Rights Watch cannot reveal the sources10

with whom it spoke who requested anonymity.11

Q. Let's look at the third item down.  A civilian, again, neither Hema nor Lendu,12

and it says:13

"The witness saw Jérôme Kakwavu's soldiers at the UPC military camp with the14

soldiers of Ntaganda.  He talked to these soldiers and they confirmed that Ntaganda15

was in charge.  They kept referring to Ntaganda as their boss."16

Now, first of all, can you recall what this source told you that the soldiers told him Mr17

Ntaganda was in charge of?  And I ask that question because there does seem to be a18

reference to a group of his soldiers being there.  Do you have any recollection about19

that?20

A.   So this is a particular witness, I recollect quite a lot about this witness because I21

interviewed this individual a number of times.  The reason I interviewed him a22

number of times was he was one of those witnesses that are such a wonderful find23

when you're a researcher like me, because he had a very good recollection of what24

had happened, and also because he'd been there throughout a number of the different25
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attacks in Mongbwalu.1

This particular individual had been forced by the UPC to carry out labour for them.2

So following the attack on Mongbwalu, the UPC rounded up a number of individuals3

who had returned or who had remained and forced them to carry water for them, to4

wash their clothes, to help do gold mining.  And this particular individual had been5

forced to wash clothes for the UPC, so was at les Appartements, which was the area6

in Mongbwalu from where the commanders were commanding both control of the7

town after they had taken it over; and this particular individual got to know some of8

those soldiers relatively well because he was forced to wash their clothes and carry9

water for them.10

So in this particular case, what was interesting for me was both that the witness was11

able to identify the soldiers of Kakwavu and also the soldiers of the UPC and he was12

very clear that the person who was the boss was Ntaganda.13

Q.   No indication in these notes that Mr Ntaganda was in charge of the attack on14

Mongbwalu, correct?15

A.   Again, this is a very short summary of a number of interviews with this16

individual.  I do specifically recall trying to collect information from the individual17

as to information about how the attack had unfolded, and I do recall that this18

individual had learned from these soldiers that it had been Mr Ntaganda who'd been19

in command of the operation.20

Q.   From the outset?21

A.   I'm not sure I specified particular days of the operation with the individual.  So22

my understanding, my recollection of what the individual said is that for the23

Mongbwalu operation, so this November, the second November attack, Mr Ntaganda24

was in charge.25

ICC-01/04-02/06-T-108-Red-ENG WT 23-06-2016 51/109 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0315

23.06.2016 Page 52

Q.   So you can't affirm that he told you that it was from the outset of the attack,1

correct?2

A.   I don't recall asking the question at what stage Mr Ntaganda was in charge of3

the operation.  My understanding, again on the basis of lots of witness testimony4

that I have taken, was that Mr Ntaganda was in charge of that operation start to5

finish.6

Q.   And notwithstanding that this person was present during the attack, his7

information about the alleged role of Mr Ntaganda did not come from his own8

observation, it came from the secondhand sources, correct?9

A.   So this individual had lived through the attack, had fled as the attack unfolded10

and in fact had fled to Sayo, and so was in Sayo when the third phase of the operation11

went ahead, which was the attack on Sayo.12

My recollection of my discussions with this individual is that he was most informed,13

shall we say, or learned the information about Mr Ntaganda's role from the other14

UPC soldiers, but I recall from the discussion with him that he'd also heard about15

Ntaganda's role when he was in Sayo and when FNI were telling the population16

where to go, where to flee to, what to do in Sayo.  But if I recall correctly, the main17

reason he believed Ntaganda had been in charge of the operation was the information18

he learned from other soldiers.19

Q.   Are you saying now that he actually obtained information from the FNI when20

he was in Sayo claiming that Mr Ntaganda was in charge of the operation?  Was that21

one source of his information?22

A.   I believe it was.  This particular person, as the attack was beginning, and the23

attack began of course in Pluto, the FNI held regular, in the days that followed, held24

regular public meetings in the centre of Mongbwalu to tell the population what to do,25
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where to go.  So this source had been to some of those public meetings, followed the1

instructions of the FNI, which was to flee to Sayo, and then spent the night in Sayo.2

While in Sayo, if I recall from the interview, he said he'd heard the name Ntaganda as3

a commander of the operation.  When he returned to Mongbwalu after the attack,4

and was forced to wash clothes and carry water for the UPC, he then confirmed from5

them that Ntaganda had been in charge of the attack.6

Q.   Let's look at the second item, a Gegere gold Miner.  For the record again,7

perhaps useful to mention it, DRC-OTP-2058-0990, ERN page 1012, page 23 of the8

document.  And it says here in respect of this source:9

"A Gegere gold miner, who was in Mongbwalu during the attack and fled months10

later stated that he saw Ntaganda in Mongbwalu during the attack.  It was Ntaganda11

who was in charge for the UPC, but Ntaganda was not always there."12

Now, can I just first of all try to understand what exactly, if you can remember, what13

exactly did this source tell you in respect of what you've written here, namely, that14

Ntaganda was not always there?15

A.   So this particular source, as I say here, was a Gegere gold miner.  I remember16

being struck when interviewing the individual because Gegere were not particularly17

welcome in Mongbwalu during the time that the FNI controlled the area.18

So what I recall about this individual is actually the individual was a mix between19

Gegere and Lendu, apparently had Lendu grandparents, which may or may not have20

contributed to the fact he was able to stay in Mongbwalu when the FNI controlled21

there.22

When the attack began, this particular individual was inside one of the gold mines,23

which meant that he didn't know the attack had started.  I personally have been in24

some of those gold mines, they're quite deep underground, and you would not hear25
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detonations occurring outside the gold mine if you're in the depths of it.1

When the individual came out of the gold mine, he and his other fellow gold-diggers2

found themselves practically in the middle of a battle.  He, as a Gegere, was not3

considered an enemy, so was quickly taken to a camp near the airport.  And from4

what I recall of this witness's testimony, then saw Ntaganda at that military location.5

What I believe is referred to here when he said Ntaganda was not always there, is I6

was also trying to understand for how long Ntaganda was there and when7

Commander Salongo took over control of Mongbwalu.8

So this particular individual was describing to me in the days and weeks that9

followed the shift of command for control of Mongbwalu from Mr Ntaganda to10

Commander Salongo.11

Q.   Did this witness know how long after the commencement of the attack he12

emerged from the mine?13

A.   I recall particularly trying to find out the exact information.  What we14

concluded, because this was tricky for someone who did not know precisely how the15

battle was unfolding, is that this individual, in all likelihood, emerged as the two days16

of fighting, or close to two days of fighting in Pluto had ended and as the UPC troops17

for Mr Ntaganda were arriving or had just arrived at the airport in Mongbwalu.18

I would estimate that this was roughly day two or three of the attack on Mongbwalu.19

Q.   When you say "we concluded", did you provide assistance to the source to20

situate himself in time?21

A.   I recall discussing with the source what particularly was unfolding at the time22

the individual came out of the mine.  So the particular mine he was in was slightly23

north of Mongbwalu.  That is closer to the road as one comes down from Pluto.  So24

we were discussing what he saw, what troops he saw and how it was that he ended25
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up at the Mongbwalu airport.  So initially I took his testimony as he provided it to1

me and then, afterwards, we together, in discussions, attempted to situate the2

moment in time.3

Q.   And this reference to not always there, you've done your best I think to try to4

explain that, but does it imply any intermittent presence and absence, or do you think5

it's just indicating that as of a certain date he's no longer there?6

A.   It's the latter of what you just said.  So as the battle finishes and as the days and7

weeks after the battle settle, Mr Ntaganda is no longer there and Commander Salongo8

is left in charge.9

Q. And yet you'd agree, I think, that the words themselves convey something different,10

"not always there" does seem to imply some kind of intermittent absence; correct?11

A.   That's certainly not my recollection nor understanding of the discussion I had12

with the source.  Again, this is a short summary of quite a long interview with a13

particular source.  I was struck that the individual had so quickly been taken to the14

military camp in Mongbwalu, not surprising since the individual was Gegere.15

I mean, what was also interesting to me from this particular interview was that there16

was an attempt by the UPC, practically in the heat of battle or shortly thereafter, of17

attempting to conscript into their forces individuals in Mongbwalu in case the Lendu18

counterattacked.19

Q.   When did this interview take place?20

A.   I cannot recall whether this was an interview in 2003 or 2004.  In all likelihood21

this was a 2004 interview, but I don't recall the exact moment.22

Q.   Well, you may not be correct about that, and let's see if we can determine this.23

MR GOSNELL: Could we have DRC-OTP-0074-0797, please, which is "Ituri:24

'Covered in Blood'".  This is Prosecution tab 4.  And if we could please turn to ERN25
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page 830, which is page 26 on the document.  And of course I'll just remind everyone1

that this report was published in July 2003.2

I'm not sure whether it's coming up.3

THE COURT OFFICER:  I'm really sorry, but we are not able to publish the4

document.5

MR GOSNELL:  I presume that's a technical problem.  That's fine.  I'm not sure, do6

your Honours have a hard copy by any chance of the report, or -- because with your7

permission, Mr President, just in the interests of time I could perhaps proceed.8

PRESIDING JUDGE FREMR:  All right.9

MR GOSNELL:10

Q.   So at the top of this page we have an offset quote, quotation.  In fact, we may11

have looked at this very one previously, and it says:12

"At that time it was clear the UPC were in charge.  Commander Bosco had been at13

the head of the attack but he didn't stay long after it was over.  The troops of the14

MLC were led by the UPC."15

Now, there appears to be a convergence between this information and the16

information that's written in your statement that emanates from a Gegere gold miner.17

So would I be correct in understanding that these are descriptions of the same18

statement from the same source?19

A.   I cannot confirm that a hundred per cent without looking at my notes, but I20

would agree that this is quite likely the same source.21

Q.   And in fact, this is the only indication in your July 2003 report that22

Commander Ntaganda, Commander Bosco as it's written here, had been at the head23

of the attack.  I presume you know that?24

A.   Is the question did I know that?25
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Q.   Do you know it now?  And you can feel free to look at the statement, and I'm1

sure my learned colleagues from the Prosecution would indicate otherwise at an2

appropriate time, but I suggest to you that it is.  Can you confirm that?3

A.   Again, we took many multiple interviews.  Not all of them turn up in our4

reports.  In fact, it's always one of my great regrets that all the interviews we take5

don't turn up in Human Rights Watch reports.  I'll take your word for it if this is the6

only reference to that in the 2003 Ituri Covered in Blood.  You will note there's many7

more references to it in The Curse of Gold.8

Q.   And what was the source of his information that Ntaganda was in charge for9

the UPC?10

A.   Well, I will refer back here to the paragraph in my statement because I cannot11

confirm a hundred per cent that the two are exactly the same source, though I agree12

with you it's quite likely.  So back to my statement, this particular individual, as I13

said, had been taken to the military camp at the airport, and in fact had been -- the14

UPC had attempted to recruit him into -- conscript him into their forces.15

So in this particular case the individual had seen Ntaganda and knew who he was by16

what the other soldiers said.17

Q.   So are you saying that it was the other soldiers who informed him that18

Ntaganda was in charge?19

A.   So it was the other soldiers who informed him who Ntaganda was.  He didn't20

know by looking at the individual that this was Ntaganda.  The other soldiers21

pointed out Ntaganda and said this was Ntaganda.22

Q.   Did those other soldiers say that Ntaganda was in charge?23

A. From what I recall from this interview and this witness account, the individual24

knew and could see that that was the person in charge, and the other soldiers told25
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him the person he saw in charge was Ntaganda.1

Q.   So what you're telling us is that there were actions directly observed by the2

source of Mr Ntaganda that suggested to him that Mr Ntaganda was in charge; is that3

correctly understood?4

A.   That plus other soldiers saying Ntaganda was in charge.5

Q.   Yet neither your notes here, nor the excerpt in the report, and really it's here6

that's most important because the report goes into less detail, but there's no indication7

that that was the basis for his inference, is there?8

A.   Again, I can only repeat that, as you can see, this is a one-paragraph summary9

of a much larger interview.  And again I had 22 interviews discussing, providing10

information of Mr Ntaganda's role during the Mongbwalu attack.11

Q.   And you've described to us your understanding of when this person emerged12

from the mine for the first time.  Can you tell us how long after that, having emerged13

and being in a particular location, that he witnessed Mr Ntaganda?14

A.   Again, from what I recall of the interview, it was within a matter of hours.15

They emerged, him and his colleagues, practically in the heat of battle.  The16

individual was a Gegere and very quickly made himself or found himself at the17

military position of the UPC where he would feel protected.  Certainly it was the18

same day, but from what I recall from the interview, it was within hours of emerging19

from the mine.20

Q.   And just to confirm, you situate that as approximately the third day after the21

start of the attack?22

A.   I would say approximately day two or three, with the attack beginning at Pluto23

drawing the FNI from the centre of Mongbwalu into Pluto for about 24 to 48 hours24

and then the attack at the airport in Mongbwalu, the centre of Mongbwalu.  So day25
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two or three.1

Q.   And what language was used during this interview with this person?2

A.   From what I recall, Swahili.3

Q. You were assisted by an interpreter?4

A.   Correct.5

Q.   Again, had you confirmed whether this particular interpreter had a facility in6

interpreting between Swahili and the language that you were speaking?7

A.   I will refer you to my earlier answer of the fact that we always check very8

carefully about the neutrality of the interpreter and their ability to speak the local9

dialect of Swahili.10

Q.   Right.  So no specific recollection of having verified not so much their bias, but11

just their quality as an interpreter?12

A.   Again, I would refer you back to my earlier answer.  We check this very13

carefully.  We want to make sure that their Swahili is indeed the Swahili of the14

region, a Swahili that is easily understood, where they can understand colloquialisms.15

As with all my research on Ituri, I checked and double-checked the quality, the bias,16

the individuals who I would use as interpreters.  It was an extremely important part17

of ensuring our research was as accurate as possible.18

Q.   We've now come to the exercise of looking at the nine sources that you rely on19

in your report.  And I'll suggest to you that at a maximum, two of these nine sources20

provide firsthand information in respect of Mr Ntaganda's alleged role in relation to21

the attack.  Do you agree with that or would you maintain that in fact there are22

others that are firsthand information in relation to that information?23

A.   Well, I believe you forgot one particular source, which is later on in my24

statement when we speak about the murder of Abbé Boniface Bwanalongba.25
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Q.   Well, here we're talking about the commanding function --1

A.   Well --2

Q. -- we're talking about the commanding role of Mr Ntaganda, and these are the3

sources that you've cited in relation to that proposition?4

A.   No.  What I cite here are nine examples, which as I say were representative of5

some of the notes that we had.  Later on in my statement, if you refer specifically to6

the bit where I talk about Abbé Boniface Bwanalongba, which is paragraph 134, there7

was the incident where UPC soldiers come to arrest the Abbé plus other religious8

individuals, including the nuns, there were a number of witnesses to that event.9

Those witnesses, a number of whom I spoke to, confirm that the commander at the10

charge of that small unit that went to arrest the priest and the nuns was Commander11

Kasangaki radioing to Bosco Ntaganda about what to do with the individuals.12

The witnesses I spoke to overheard that conversation, the Motorola radio13

conversation, which is easy to overhear because it's publicly broadcast, and that14

Commander Kasangaki then goes off to consult with Bosco, as he's more regularly15

known.16

This again would indicate the role of Bosco in the days of the Mongbwalu attack.17

Q.   The days following the completion of the Mongbwalu attack, wouldn't you18

agree?19

A.   This particular incident indeed would have been roughly in the days that20

followed.21

Q.   Right.  So I'm coming back to my question because you said at page 58, line 1622

of today's transcript, you don't have it in front of you, that you had numerous sources23

that indicated that Mr Ntaganda was in charge of the Mongbwalu attack from start to24

finish.  I suggest to you that of these nine there are only two that provide anything25
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resembling a firsthand affirmation of that proposition, and that even in respect of1

those two, it is not correct that the information suggests that he was in command from2

the start, from the outset.  Do you have any response to that?3

A.   I would not agree with you.  As part of my research I often need to determine4

command responsibility.  Part of the way in which we determine command5

responsibility is of course a wide variety of sources.  Not every one is always able to6

see the commander in charge of operations.  In this particular case, 22 sources7

provided information in relation to the commanding role of Mr Ntaganda, some of8

whom directly saw Mr Ntaganda during the battle, some of whom saw him in the9

days that followed, some of whom were told they needed to speak to Mr Ntaganda in10

order to get back stolen property that had been taken during the battle.  My11

conclusion on the basis of the 22 victims and witnesses and others that we12

interviewed indicated clearly that Mr Ntaganda had been in charge of the battle at13

Mongbwalu in November of 2002.14

Q.   Let's turn please to DRC-OTP-2062-0363, which is Prosecution tab 19.15

Do you have the document in front of you?16

And these are the notes of your meeting, interview with Mr Ntaganda that occurred,17

according to these notes, on 17 November 2010 involving you and Ms Sawyer with18

Mr Ntaganda.  And a little bit more than halfway down the page, you record19

Mr Ntaganda's words as being, quote:20

"In Mongbwalu [November 2002], we attacked some APC and FRPI elements, not21

Lendu civilians.  At this time, the FNI wasn't created yet.  They were APC.  The22

guns given to the Lendu came from the APC.  We had to defend ourselves."23

And this is the part I want to focus on, please, quote:24

"I was in Aru, and I was commanding these operations from there."25
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Now, as you sit here, and leaving aside the fact that you wrote this in your notes, can1

you remember that that is exactly what Mr Ntaganda said during this interview?2

A.   These are our notes, Ida and I's notes, of this meeting.  And, yes, I do recall that3

Mr Ntaganda said that, including the phrase that followed.4

Q.   And Aru is more than 200 kilometres by the shortest road distance from5

Mongbwalu; is that correct?6

A.   I'm sorry, I don't know the exact distance between Mongbwalu and Aru, but it7

is further to the north.  Whether it is 200 kilometres or not, I can't confirm.8

Q.   Well, I only pose the question in that manner because you said you were very9

familiar with Ituri.  Have you ever driven between Aru and Mongbwalu?10

A.   Actually, I have.  I don't remember the exact kilometres.11

Q.   And how long did that journey take?12

A.   I did it in 2001 when the roads were better.  I did that journey, if I recall13

correctly, in about half a day, or three quarters of a day.  It's a considerable distance14

on Ituri roads.15

Q.   Doesn't make a lot of sense, does it, that Mr Ntaganda would at one and the16

same time acknowledge, as you say he said, acknowledge that he was commanding17

these operations, but then on the other hand say that he was in Aru.  Now does that18

make sense to you?19

A.   I have to confess, there were a lot of things in what Mr Ntaganda said that did20

not make sense to me.  I felt he was evasive.  When I first asked about Mongbwalu,21

Mr Ntaganda claimed he wasn't there.22

Then when I questioned him on that, he changed his story.  As I testified yesterday,23

this was a constant pattern through my interview with Mr Ntaganda.  He would say24

one thing, I would question, he would come back with a different answer.  I felt it to25
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be evasive.  And as I said yesterday, on a number of issues I highlighted with1

Mr Ntaganda, I felt he was lying.2

Q.   I can understand being evasive about something that is considered3

incriminating, but what we have recorded here in your notes is Mr Ntaganda4

acknowledging, according to you, acknowledging that he is commanding these5

operations and yet at the same time saying that he is more than half a day's drive6

away.  Is it possible you just misunderstood what he said?7

A.   Certainly that was not my recollection of the interview that I misunderstood8

him.  Because I found it interesting when I then challenged him on not being in9

Mongbwalu that he then quickly said, as is written in the notes, "I" only "got there10

three days after."11

And there was of course always in Mongbwalu the confusion as to the different12

phases of the attack.  Technically, three days after would have been, could have been13

the day that UPC forces actually physically arrived in Mongbwalu, if you take the14

first 48 hours of the conflict being the battle at Pluto, which in fact had been the15

military strategy, which was attack to the north of Mongbwalu, draw the troops of the16

FNI and the APC out of the centre of Mongbwalu and then attack on or about day17

three the centre of Mongbwalu.18

So also one of the interpretations of what Mr Ntaganda said and, in fact, in part, my19

interpretation was he arrived on day three of the battle in Mongbwalu the attack that20

began at the airport.21

Q.   You say at paragraph 86 of your statement, quote:22

"I personally found his French to be good and more than adequate for the meeting."23

Wouldn't you agree with me that Mr Ntaganda speaks French with an accent that24

might be a little difficult to habituate to, if you've learned French in New Brunswick,25
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or Quebec, or Ottawa?1

A.   Well, actually, if you ask most people who listen to my French, and I'd be happy2

to speak it here, I speak apparently with a Congolese accent.  I've worked in Congo3

and especially by the time I did the interview with Mr Ntaganda for many years.4

I'm more than capable of understanding Congolese French and people tell me my5

French has adapted accordingly.6

Q.   Why in your statement is there the word "personally"?  Was there someone7

else who didn't think that Mr Ntaganda's French was so good?  For example, what8

was Ms Sawyer's view of Mr Ntaganda's French?9

A.   I think you're reading too much into the word "personally".  That is, of course,10

my personal view.  But both Ida and I felt Mr Ntaganda's French was completely11

fine and fluent enough for our discussions.  We certainly did not feel he12

misunderstood, nor did we feel we were unable to understand what he was saying in13

French.14

Q.   And yet, surely given the complexity of the events as you've just referred to15

them, it wouldn't be unexpected, would it, for there, be it, to be a need for16

clarifications?17

A.   Well, as I said at the beginning, there were a long list of things I wanted to18

discuss with Mr Ntaganda.  I could easily have spent three hours discussing19

Mongbwalu with him since I'd done such an awful lot of research on what was20

happening in Mongbwalu, but there were many other subjects we wanted to touch21

on.22

As I said in my testimony yesterday, on this as well as other answers, I simply found23

his answers evasive.  And I was particularly struck with the answer on Abbé24

Boniface Bwanalongba.  It would be inconceivable that a senior UPC member was25
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unaware of who the abbé was or what had happened to the abbé.  It was a big issue1

in Ituri at the time.2

Q.   So no possibility, in your view, that you could have misunderstood, and here3

I'm talking about Mongbwalu attack and leadership of the Mongbwalu attack, no4

possibility that you could have misunderstood on the first time through discussing5

the issue that would require Mr Ntaganda to revisit the issue and clarify?6

A.   As you'll see through the notes, we -- we spoke about Mongbwalu.  We went7

back to it. I asked further questions about it.  We didn't dwell on the particular8

issue again because there were other issues we wanted to discuss with Mr Ntaganda.9

I felt I had appropriately taken his response to our research and findings of his10

personal role and his presence at Mongbwalu.  It was not a two-second passing of a11

discussion on Mongbwalu.  I feel these -- the notes and what I learned at that12

meeting adequately reflect what was discussed.13

Q.   Did you tell BBC news at any time that Mr Ntaganda was not articulate?14

A.   Mmm, I don't recall, though I certainly have spoken to the BBC on a number of15

occasions.  What I would say, if you are asking me whether I believe Mr Ntaganda16

was articulate, is I've interviewed many warlords in Congo, 30, 40 of them perhaps,17

there are certainly individuals that are much more articulate, more, shall we say,18

verbose individuals than Mr Ntaganda.  And I certainly -- I was surprised in some19

ways when I met him that he wasn't more verbose or forthcoming.20

Q.   Well, and would this terseness of expression possibly lead to21

misunderstandings that required clarification, perfectly reasonably, rather than22

amounting to being evasive?23

A.   Again, my conclusion of the meeting, my view of that meeting, that and in fact24

the second meeting I had with Mr Ntaganda, where we also spent a number of hours25
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together, is the pattern was always the same; evasive, no, I wasn't at location X, or I1

wasn't at location Y, and then when challenged changing his story.2

And that -- you will have also seen the notes of my second meeting with3

Mr Ntaganda.  The notes are confusing in part because Mr Ntaganda's responses are4

evasive and confusing.5

Q.   You say midway through the page here that Mr Ntaganda said to you, and I6

quote:7

"I believe there were children in the UPC."8

And then you state at paragraph 87 of your statement:9

"I did not ask him what he meant by children or what age they were."10

Now, I'll just ask you to look up the page, please, of your notes at the bottom of the11

first paragraph, and there you record Mr Ntaganda as saying:12

"I was a child soldier myself at 16 years."13

Does that in any way remind you that the definition of "child" or "child soldier" that14

was adopted during this exchange was in fact someone who was under 18 years of15

age?16

A.   Possibly.  I certainly remember being struck that Mr Ntaganda had identified17

himself as a child soldier.  I also felt that it was an important thing, an important18

issue for me to know.  I was struck that he was someone who himself in fact had19

been through some of this.20

Q.   And in fact, that particular understanding or definition of the word "child" or21

"children" accords with what you told us yesterday, and for the record that's page 115,22

line 1, when you said, and I quote:23

"At Human Rights Watch, we use the definition, the UN definition of a child, which is24

under 18".25
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Would you say that's also how you customarily understand and use the term "child"1

or "children"?2

A.   It is how we at Human Rights Watch use the term "child".  Indeed, we apply3

the UN convention on the child, which is under 18.  We are of course well aware that4

the Rome Statute states something different.  We are well aware therefore that the5

application of it to a war crime or a crime against humanity is different.  So yes.6

Q.   But unless you specify otherwise, and we see the expression used here in your7

statement, or in your notes a couple of times, you would say that typically that would8

be referring to the definition of a person being under 18 years of age; correct?9

A.   I would agree that typically, yes.10

MR GOSNELL:  Mr President, that's a very convenient moment and perhaps we11

could, if I understand correctly, the lunch is at 1 or am I mistaken?12

PRESIDING JUDGE FREMR:  Yes, you are right.  But still how much time you13

think you will need to finish?  Because we even had the idea that maybe we might14

finish this witness in a bit extended session.  Is it such a real chance?15

MR GOSNELL:  Not really possible, Mr President.  But I can say that if I have time16

over lunch to really concentrate down what I have left, I don't think I should require17

too much more time.  And certainly I'll be within the time that's accorded to me.18

PRESIDING JUDGE FREMR:  All right.  Because, you know, there are some further19

urgent issues.20

But okay, we will break now and we will break for 90 minutes and hopefully we will21

really appreciate if you could just focus the last part of your cross-examination.22

Okay.  So now we break and we will reconvene half past 2.23

THE COURT USHER:  All rise.24

(Recess taken at 12.58 p.m.)25
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(Upon resuming in open session at 2.31 p.m.)1

THE COURT USHER:  All rise.2

Please be seated.3

PRESIDING JUDGE FREMR:  Good morning, everybody.  We will continue, but4

before that I would like just to put on the record changes in appearances, which if5

I am not wrong, I can see on the side of the Defence.6

Mr Gosnell, could you give us update about appearances.7

MR GOSNELL:  Yes, Mr President.  We are joined now by Stéphane Bourgon and8

Elisa Binon.9

PRESIDING JUDGE FREMR:  Prosecution, your composition is the same?10

MR IVERSON:  Yes, Mr President.  All persons who were previously present are11

once again present.12

PRESIDING JUDGE FREMR:  I was not 100 per cent sure.  Thank you.13

Now, Mr Gosnell, please proceed.14

MR GOSNELL:  Thank you, Mr President.  Could we have DRC-OTP-2062-0363,15

Prosecution tab 19.16

Q.   We were looking at this document before the break, your notes from the17

meeting with Mr Ntaganda as indicated on the document on 17 November 2010.18

Down at the bottom of the page there is a notation that appears to record an19

interjection by you saying, "But we have a copy of the letter from the Hema20

community asking you to leave..."21

And then if we turn over the page, the response is, as you've recorded it, quote:22

"You have that letter?  That was just a manipulation."23

As you sit here today, and leaving aside these notes, can you remember this exchange?24

And we'll get into more details, just first of all can you remember the words spoken25
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during this exchange?1

A.   I certainly remember the meeting, yes.2

Q.   Well, I'm not asking about the meeting in general.  This specific exchange3

concerning you raising the existence of a letter and Mr Ntaganda's response?4

A.   Yes, I do.5

Q.   And if I were to suggest to you that when you raised the prospect of the6

existence of such a letter, if I were to suggest to you that the response was "Quelle7

letter?" in other words, "What letter?" can you reasonably exclude that those were the8

words of Mr Ntaganda in response to you?9

A.   That's not my recollection, nor is it what we reflected in the notes.  As is noted10

here and as I recollect also from the meeting, Mr Ntaganda appeared aware about this11

letter and requested "You have that letter?" question mark.12

Q.   Sounds like you're not entirely sure, Ms Van Woudenberg.  Can you exclude13

that he said, in fact, "What letter?"14

A.   Look, this is on the basis of my memory and the notes here.  Certainly my15

recollection of the meeting was he knew about the letter, was asking what letter -- or,16

sorry, excuse me, "You have that letter?" question mark.17

I recall this because we then discussed the letter and I particularly remember the letter18

because I had seen it.  It was a letter written in Swahili.  It was brought to my19

attention during one of my missions in Ituri.  It was quite a long letter from the20

Hema community raising significant concerns about Mr Ntaganda as well as other21

commanders that were part of the UPC, specifically Rwandan or Rwandan associated22

commanders and I had this particular letter translated for me and explained to me.23

Q.   I'm not going to ask you about the content of the letter, but I would at least like24

to know this, and that is, was there a sign -- was there a signature on the letter?  Was25
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there a person who was indicated to be the signatory and if so, who?1

A.   There was a signatory on the letter.  I remember that it was one of the notables2

of the Hema community.  I don't recall which one.3

Q.   Was it signed by one person or more than one person?4

A.   From what I recall of the letter, because the letter is not in my possession, there5

was more than one notables who signed the letter, but that's a recollection of a letter I6

saw many years ago.7

Q.   And that was never translated into a language you understood; is that correct?8

A.   No, the letter was translated from Swahili into French as I was looking at the9

letter with someone else who was doing the translating.  I do not have a copy of this10

letter, but as we were reading the letter, it was being translated for me.11

Q.   You mean it was translated orally and you were never provided a copy of a12

translation into French; is that correct?13

A.   That is correct.14

Q.   You say there was more than one.  Can you give us an idea as to how many15

notables signed the letter?16

A.   I'm afraid I don't remember that.  As I say, the letter is not in my possession.  I17

saw it at the time that that -- that it was shown to me and I had the oral translation.18

I recall it was more than one notable.  I'm afraid I don't remember how many.19

Q.   Can you reasonably exclude that rather than Mr Ntaganda having said "That20

was just a manipulation," he responded to you, "Those views are not reflective of the21

community as a whole" or words to that effect?22

A.   That is not my recollection of what he said, nor is that what we've noted down23

in our notes.24

Q.   And you're telling us you have an independent recollection, aside from your25

ICC-01/04-02/06-T-108-Red-ENG WT 23-06-2016 70/109 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0315

23.06.2016 Page 71

notes, of the exact words that he used in response to you?1

A.   Well, of course I have my memory of the meeting as well as the notes that we2

took at that time.3

Q.   At page 94, starting from line 7 of your testimony yesterday, you described an4

occasion when Mr Ntaganda, who at that time was a general in the Congolese army,5

pulling up in front of Human Rights Watch offices in Goma in two Jeeps and6

gesturing up towards the offices of Human Rights Watch.  Were you present on that7

occasion?8

A.   No, I was not.9

Q.   So you heard about this from others who were present in the office?10

A.   That is correct.  We have a number of staff in our Goma office.  This was a11

serious event and I heard about it later that day when it was reported to me.12

Q.   And would I be correct in understanding that this event, and the precise word13

that was used in the question that was posed to you by the Prosecution was this was14

the context in which your meeting occurred with Mr Ntaganda on 17 November 2010.15

Is that correct?  Was that the context?  Was that what precipitated seeking out16

Mr Ntaganda for a meeting?17

A.   It was that visit to our office which occurred before the meeting took place as18

well as the information that were coming -- that was coming to us from trusted19

sources about the fact that Mr Ntaganda was angry, was making threatening noises20

towards us.  So all this was in lead-up to the meeting in the weeks before the21

meeting.  So if you take that context in general, then yes.22

Q.   How long after this incident involving the gesturing to the offices did the23

meeting occur, approximately, if you can recall?24

A.   So I don't recall the exact date when the visit to our office occurred.  What I do25
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know is this was within weeks.  I don't recall exactly how many weeks, but it was in1

the weeks beforehand that these incidents and these threats from trusted sources2

came to my attention.3

Q.   And you considered this a serious event and one of the purposes or4

precipitating causes of the meeting was this event, so naturally you raised this event5

with Mr Ntaganda during the meeting, didn't you?6

A.   So we raised with Mr Ntaganda, as did our interlocutor, who had organised the7

meeting for us, concerns about Human Rights Watch staff security and safety.  After8

the meeting, the interlocutor who had organised the meeting reiterated in my9

presence to Mr Ntaganda that there were concerns about Human Rights Watch staff10

security and safety and that he should not continue to threaten us.11

Q.   So you didn't yourself raise this issue of such concern with Mr Ntaganda?12

A.   So there was of course pre-discussions and post-discussions to the actual13

meeting.  I certainly recall that I believed concerns about our security were better off14

coming from the interlocutor than directly from Human Rights Watch.  And when15

that was raised in the way that it was raised by the interlocutor, I felt the point had16

come across very strongly and that those concerns had been addressed directly to17

Mr Ntaganda.18

Q.   You're discussing what you described earlier in your testimony was a long list19

of very serious allegations against Mr Ntaganda, and you're now telling us that you20

didn't feel that it was appropriate to raise directly with him this incident of him21

allegedly gesturing towards the Human Rights Watch offices in Goma?22

A.   There are a number of ways in which we would raise security concerns directly23

with an individual who we believe might be threatening us or our staff.  In this24

particular case I felt the voice of the intermediary much stronger than mine was going25
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to be.  And since that issue had been raised both before the meeting and after the1

meeting, I felt comfortable that the issue of our security had been appropriately raised2

and that a strong message had gone to Mr Ntaganda.3

This is, of course, not the first time that I personally have had security issues in the4

Democratic Republic of Congo.  I'm sure it won't be the last either.  And the way5

that we tackle those needs to be both delicate and intelligent, I felt the issue of our6

security had been appropriately addressed.  If it hadn't been in the way that it was7

by our interlocutor, I probably would have raised it, but I don't think Mr Ntaganda8

left that meeting with any doubts about the concerns we had had.9

Q. In the course of the three-hour interview that you were able to have with10

Mr Ntaganda, did he -- and I understand that you said that he's evasive, I understand11

you said you felt he was lying, but did he -- well, let me put it like this:  Did he cut12

off the interview at any time and said "I'm no longer willing to answer any more13

questions, please leave"?14

A.   No, he did not.  He was actually -- I feared that that might happen because my15

experience in meetings with other such individuals has sometimes been that you16

reach a certain point, it's a difficult discussion and the meeting is cut off, which is in17

part why I wanted to get through as much of my list as I could.  Mr Ntaganda was18

forthcoming with his time as he was in our second meeting.19

Q.   He didn't make any feel intimidated or fearful during this three-hour meeting,20

did he?21

A.   No, he did not.  I felt the meeting was friendly and, if anything, I felt22

Mr Ntaganda was more nervous or anxious than we were.23

Q.   And what happened after the formal end of the interview?24

A.   After the formal end of the interview, our interlocutor suggested that we all25
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have dinner together.  I felt that was awkward and inappropriate considering that1

sometimes such an event could be considered different by those who might learn2

about it afterwards.  I also didn't want to embarrass the interlocutor, so we agreed to3

share a glass of wine together, which we then did.4

Q.   Did you also share a meal?5

A.   No, we did not.6

Q.   You didn't share food while you were having a glass of wine together with7

Mr Ntaganda and any others who were present?8

A.   If I recall, there might have been peanuts, but I think that was the extent of it.9

We certainly had a glass of wine and there may have been some nibbles.10

Q.   It would be fair to say, would it not, that the atmosphere, especially coming11

towards the end, was convivial between you, your colleague and Mr Ntaganda?12

A.   Yes, I would agree with that, which is also why the next time I saw13

Mr Ntaganda at a restaurant in Goma I went up to greet him.  Again, based on my14

experience within Human Rights Watch I feel it's always important to keep the door15

open with all sides and with all parties.  I don't have a personal issue with16

Mr Ntaganda.  My job is an impartial researcher to research what happens, who did17

it, how it happened.  So the next time I saw him, I greeted him, which is how our18

second lengthy meeting came about.  But yes, the atmosphere was friendly.19

Q.   Earlier you used the expression threatening noises by Mr Ntaganda in respect of20

the activities of Human Rights Watch.  So I really do wish to be clear about this.21

Are you saying that Mr Ntaganda ever threatened anyone in Human Rights Watch?22

A.   Again, information was coming to us from trusted sources ahead of the meeting23

with Mr Ntaganda as well as of course the visit to our office.  Look, my experience in24

Congo often is that -- and as I said, it's not the first time that I had threats in the25
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Democratic Republic of Congo.  I always felt the best way of dealing with that was to1

meet with people face to face.  I'm open to hearing whatever they have to say.  I felt2

that that meeting significantly reduced tensions and permitted us to continue to do3

our work.4

Q.   Do you consider it threatening for somebody who is accused of murder or other5

serious crimes to, for example, say that those allegations are lies?  Is that a threat?6

A.   I would not consider that a threat.  I don't necessarily believe the denials, but7

certainly it's not unusual for someone to deny to me that they have committed such8

crimes even though we might have documented that in some of our reports.9

Q.   Now, in your statement, which for the record again is DRC-OTP-2058-0990, at10

paragraph 9, which starts on ERN 0991, you say that "From 2003 onwards, I met with11

OTP staff members, including with Prosecutor Moreno Ocampo, on numerous12

occasions to provide information on allegations against all armed groups or parties to13

the conflict in Ituri.  Later I met with OTP representatives regarding crimes14

pertaining to other areas of the DRC."15

I'll come straight to the punchline of my question without going through all the16

preliminaries:  Did anyone at any time prior to November 2010 when you met with17

Mr Ntaganda, did anyone in the Office of the Prosecutor of the ICC suggest to you,18

encourage you, ask you to seek out and interview Mr Ntaganda?19

A.   Absolutely not.20

Q.   Have you ever been retained on any basis by the Office of the Prosecutor of the21

ICC?  In other words, have you been retained as an expert?  Have you been22

retained as a contractor?  Have you been subcontracted to do any particular work for23

the office?24

A.   No, I have not.25
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Q.   Could we turn now, please, to Defence tab 40, which is not for broadcast.  This1

is the document that we had trouble displaying earlier.  The ERN is2

DRC-OTP-2094-0023 and I do hope it will be coming up on the screen and I believe3

you may also have a hard copy.  Wonderful.4

Could we please turn to 0027 ERN page number, which is page 5 on the document.5

And I'll just let you know in advance, Ms Van Woudenberg, I'm not so much6

interested in the substance here, but I'm very interested about methodology.  So7

we're coming to a question about methodology.8

Here under point 6 it says "UPC control of Kilo in December 2002 and role of FK."9

Can I just stop and ask who is FK?10

A.   Again, I did not take these notes.  These are not my notes.  From my11

presumption reading the earlier part of this document this is Floribert Kisembo.12

Q.   All right.  Very well.  The document reads, and I quote:13

"According to HRW, FK was less physically present in Mongbwalu than in Kilo,14

which is the village of origin of his Nyali mother."15

And then you go on to describe your sources of information about this particular16

event.17

And now if we turn the page, and this is the phrase that I'm particularly interested in:18

"When the ICC team explained to HRW that two Nyali witnesses met by ICC19

investigators denied the presence of FK in such a meeting, HRW argued that a shift in20

the current political and economic situation in Kilo might have influenced their21

denial."22

Now, I just want to try and understand what you are recorded as having said and23

then you can also tell us whether it's accurately recorded, but are you suggesting that24

there is something in the political or economic situation of the community as a whole25
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that undermines the credibility of what otherwise seems to be two sources potentially1

independent who are suggesting that Mr Kisembo was not there?2

A.   Again, if I could reiterate these are not notes.  These are the notes of the Office3

of the Prosecutor.  I also only saw this document a few days ago, earlier this week.4

There's a lot in this document that I believe is not accurately recorded and I remember5

reading through it being somewhat surprised both at the way it had been recorded,6

the tone and some things that I think are incorrect.  So I want to just preface that7

with this.8

I don't particularly recall this discussion or this part of the discussion.  What I do9

believe we discussed were some dynamics within the Nyali community specifically,10

and the Nyali community are the community that live in Kilo, and correctly as this11

note says to which Floribert Kisembo appeared to have a family connection.12

I recall noting myself and part of the research that the Nyali community occasionally13

flipped sides, if we could put it in those terms.  So sometimes more favourable to the14

FNI, sometimes more favourable to the Hema.  They were community targeted15

occasionally by both sides and also a community having to play the tightrope of the16

ethnic politics of the region.  I recall we were sort of discussing that dynamic within17

the Nyali community.18

Q.   What I find interesting about this is --19

THE INTERPRETER:  Microphone, please.20

PRESIDING JUDGE FREMR:  Mr Gosnell, your mic is not on.21

MR GOSNELL:22

Q.   What I find interesting and perhaps illustrative about the answer that's recorded23

as you having given during this meeting is the notion, and it may be somewhat hard24

for someone from a western country to empathize with the notion that there could be25
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a community identification that could shift and have such influence that you as an1

experienced DRC researcher would raise a flag that two sources that are being2

mentioned to you by the Office of the Prosecutor perhaps should be treated with3

caution or rejected.  Can you explain that a little bit more?4

A.   Sorry, I'm not sure I understand what it is that you need me to explain.  The5

context of the meeting or my analysis?6

Q.   Your analysis.7

A.   So my analysis of the changing patterns of a community?8

Q.   Let me perhaps focus it a little bit.  In your experience is the dynamic that you9

appear to be referring to a common one and one of which you must be aware when10

you were interviewing witnesses in Congo?11

A.   I'm not quite sure I know how to answer that question.  Yes, the -- I mean the12

Nyali community were in a particularly awkward situation, as I think I just stated,13

and I certainly recall in various meetings with them what I believed was a shifting14

change or a shifting focus.  Again, that sometimes depended on who was in control15

of their area at the time.  One would imagine of course that a community is less16

likely to criticise, let's say, for example, the FNI of the Lendu if at that point in time17

the Lendu were in control of their community and vice-versa.  When the Hema were18

in control of their community, they were going to be much more cautious about what19

they said about the Hema.  It's a mere survival strategy.20

Q.   And what's fascinating here is your concern that something as specific as the21

presence or absence of Mr Kisembo actually could be affected by such issues.  I mean,22

is it fair to say that that actually is what you were concerned about at the time?23

A.   Again, I don't particularly agree with the way things are written up here.  I24

don't completely recall this discussion.  I mean, this general issue that we're talking25

ICC-01/04-02/06-T-108-Red-ENG WT 23-06-2016 78/109 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0315

23.06.2016 Page 79

about about the possibility of the Nyali community needing to survive in an1

incredibly brutal inter-ethnic conflict and trying to find survival strategies was2

certainly something I noticed.3

Q. Thank you for that.  I'd just now like to look at a couple of specific items in the4

reports of which you are the author, or one of the authors.5

And if we could please look at DRC-OTP-0074-0628.6

And this for you, Ms Van Woudenberg, is tab 5, Curse of Gold.  And on the7

document itself it's page 29.8

Now, I understand from your statement, and we looked at it earlier, at paragraph 769

about the minimum requirement of two credible independent and firsthand sources,10

if we just look at ERN page 0666, end of the first full paragraph it says:11

"One witness who fled said he had seen UPC combatants kill 120 people at a12

roadblock at Yedi."13

And there appears to be a reference to a single source.  Do you know that there was14

more than one source?15

A.   Yes, I do because, as you rightly say, our methodology is to have at least two16

sources.  We don't always cite all of the sources that we have in our reports.  As I17

said earlier in my testimony, I take hundreds and hundreds of witness accounts.  We18

have to ensure that we corroborate that.  I particularly remember this one because19

there was the one very clear individual who had covered the bodies with the leaves,20

but we had other witnesses who had also seen the bodies at Yedi.21

Q.   So if in any of these reports we only see one citation, we simply have to trust22

you and take it on faith that there's a second source at least providing firsthand23

corroboration, correct?24

A.   I believe in most cases we probably do reference that in the report.  It's25
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certainly true that we might not always, but our methodology is most certainly we1

have to have two independent witness accounts to the information that we publish.2

Q.   Let's turn to the next page, please.3

Yes, thank you for blowing that up because that's exactly what I was hoping for, the4

photograph to be blown up.  And the caption reads "A Hema UPC combatant5

patrolling a village in Ituri".6

Who wrote the caption?7

A.   This is -- Marcus Bleasdale is a photographer that Human Rights Watch uses a8

lot.  He devises the captions.  We might edit them for clarity if required.9

Q.   We have a version of this photograph that's a bit clearer.10

So could I call please tab 62, which is DRC-D18-0001-1485.11

Now, is there anything in this photograph that gives you any pause in affirming that12

this person is a, as the caption said, UPC combatant?13

A.   I'm not sure what you're referring to.14

Q.   Looking visually at the person, is there anything concerning his appearance that15

would raise any doubts in your mind as to whether that person really is a UPC16

combatant?17

A.   I assume, but I can only be assuming where your thinking is going, the fact that18

the individual is not wearing a uniform?19

Q.   Well, it's not really where I'm going.  The question is more about what your20

perception is.  And yes, I am asking you whether or not the fact that the person is21

wearing a ripped shirt suggests to you that in fact they might not be a member of the22

UPC?23

A.   In my experience in Ituri was that not all combatants wore uniforms, that some24

also only wore half uniforms, perhaps the bottom part, perhaps the top part.  So25
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while it's something that perhaps would give one pause, it's by no means anything1

that would confirm it.  And in fact, in my experience both sides, in fact all sides,2

didn't always have combatants wearing full uniforms.3

Q.   The issue isn't really so much about the word "combatant."  The issue is more4

about the affiliation ascribed to the UPC which is in the caption of this photograph.5

And the question is whether or not a person dressed like this, based upon your6

knowledge, would be a member of the UPC.7

A.   Certainly could be.8

Q.   You saw members of the UPC dressed like this during your time in the DRC?9

A.   Yes, I did.  As I did combatants from other armed groups.  I would like to10

reiterate here Marcus Bleasdale is an incredibly professional photographer and one11

that Human Rights Watch has worked with on numerous occasions, not just in Congo,12

and we trust that when he gives us a particular caption of where he was in a13

particular time that that information is correct.  I should reiterate I have seen UPC14

combatants in sometimes very smart looking uniforms and sometimes in half15

uniforms or none at all.16

Q.   Did you ever see anyone dressed specifically like this, i.e. a ripped tweed piece17

of fabric with a machete over his shoulder?18

A.   Yes.19

Q.   How did you confirm that that person was a member of the UPC?20

A.   Usually that depended on where I was.  One would know by going through21

checkpoints whether one was in FNI controlled territory, UPC controlled territory,22

APC controlled territory, FAPC controlled territory, RCD-Nationale controlled23

territory.  I have to say I became a little bit of an expert at navigating checkpoints24

and knowing whose areas I was in because it depended on my security and the staff25
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who were with me.1

Q.   So anyone in the territory controlled by the UPC with this appearance is a UPC2

affiliated member or a member of the UPC; is that your position?3

A.   I would say in strong likelihood that if one is in UPC controlled territory and4

there is combatant, whether in ripped shirt or not, that in all likelihood that5

individual would be a combatant with the UPC.6

Q.   I'd now like to come -- I'm done with this document.  DRC-OTP-2003-0497,7

which is Prosecution tab 6.  This is the document of which two pages were admitted.8

And if we can go straight please to the two pages, two and a bit pages which starts at9

ERN 0517.  Under the heading at the bottom of the page "Attacks by UPC in Ituri"10

and then if we go over to the next page, we see really the core of the pages that have11

been admitted.  And it seems to me that on these two pages we see that two sources12

are relied on -- or, excuse me, three sources are relied on referred to as Cécile W,13

Brigitte K and Charles B.  May I ask you whether you participated in the interviews14

of any of these three individuals.15

A.   Yes, it did.16

Q.   And which of the three did you participate in interviewing?17

A.   All of them.18

Q.   And were you the one asking the questions or were you merely present?19

A.   I was doing the interviewing.20

Q.   And were these one-on-one interviews?21

A.   Yes, with an interpreter for a number of them, if I recall correctly.22

Q.   How many of the three was an interpreter required for?23

A.   I don't recall specifically.  These were not the only individuals I interviewed for24

this research.  There were other rape victims.  These are the ones that we quote.  If25
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I recall correctly, for the majority an interpreter was required.1

Q.   And am I correct, and again this is mainly for the record, that you are not2

willing or not able to provide us the identities of these three individuals?3

A.   No, I cannot.  Human Rights Watch will not reveal the sources of individuals4

who spoke to us on confidentiality.5

Q.   Now, I've asked you a question similar to this yesterday, but now it's going to6

be slightly different, and that is whether the Prosecution ever asked you to provide7

redacted versions, whether of these three witnesses' statements or any other witness's8

statements upon which you rely in these reports and in your statement?9

A.   Not that I recall.  We would never provide any statements, redacted or not, of10

individuals who were interviewed by Human Rights Watch on the condition of11

confidentiality.12

Q.   Did they ever ask you to go back and obtain consent for such disclosure?13

A.   Again, any individuals who gave information to us confidentially I don't recall14

at any stage the Office of the Prosecutor requesting that we hand over our notes.15

I think in part because we've always been very clear we wouldn't hand over notes,16

with the exception of individuals who spoke to us on the record, and some of those17

notes we have already been discussing.18

Q. I'm just -- just to be clear, I see that you haven't really answered my question at line 1 and 2.19

A.   Sorry, I don't see line 1.20

Q.   I'm sorry, the question was whether they asked you to go back and seek consent21

fully respecting the parameters that you had laid down about what you would not22

disclose, but nonetheless whether you would then go back within those parameters23

and ask individuals to give their consent.  Do you recall whether that occurred?24

A.   I would like to answer that question but can only do so in private session.25
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PRESIDING JUDGE FREMR:  All right then.1

Court officer, please let's move into private session.2

(Private session at 3.14 p.m.)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Open session at 3.17 p.m.)23

THE COURT OFFICER:  We are back in open session, Mr President.24

PRESIDING JUDGE FREMR:  Thank you.25
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Mr Gosnell, please proceed.1

MR GOSNELL:  Ms Van Woudenberg, thank you very much for your time and your2

answers.3

Mr President, that concludes the cross-examination.4

PRESIDING JUDGE FREMR:  We appreciate that you were even a bit shorter than5

we expected.  Fine.6

Now, Mr Iverson, do you feel any need for redirect?7

MR IVERSON:  I just have a few questions, Mr President.  And then I would like to8

submit the notes from the three interviews that have been delayed until after9

cross-examination.10

PRESIDING JUDGE FREMR:  Okay.  So maybe let's start with this -- or do you11

think that those questions will relate to this request.12

MR IVERSON:  They do, Mr President.13

PRESIDING JUDGE FREMR:  Okay.  So please proceed.  But, Mr Iverson,14

5 minutes.15

QUESTIONED BY MR IVERSON:16

Q.   So the Defence challenged you at length about information underlying your17

report with regard to Mr Ntaganda leading the second attack at Mongbwalu, and the18

Defence counsel also clarified that Mr Ntaganda actually had admitted to you on19

17 November 2010 that he did command those operations.20

PRESIDING JUDGE FREMR:  Mr Gosnell.21

MR GOSNELL:  That was not the concession that was made, Mr President.  The22

concession was that what was noted in the notes does not make sense in light of what23

is written in the notes.  There was never a concession that he conceded that he led24

the attack on Mongbwalu.25
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PRESIDING JUDGE FREMR:  Mr Iverson, I believe you should be precise so refer to1

concrete part of -- or to quote the question if it is so relevant for you.2

MR IVERSON:  I'll use a different verb and I think that might change the question3

slightly.4

Q.   He stated that he -- that, quote, "I was commanding these operations from here"5

according to your notes at DRC-OTP-2062-0363 at tab 19.6

Do you know whether at that time Mr Ntaganda was aware of the ICC arrest7

warrant?8

A.   Yes, he was.  This was an interview in November of 2010.  The arrest warrant9

had been publicly issued at that point.  We had been publicly calling for the arrest10

warrant to be implemented.  My assumption is that he was aware of it.11

Q.   And are you aware or did it come up in your discussion whether or not he12

intended to turn himself in?13

MR GOSNELL:  Objection.  Beyond the scope, Mr President.14

PRESIDING JUDGE FREMR:  Mr Iverson?15

MR IVERSON:  It's not beyond the scope, Mr President, because he's touching16

on -- Defence counsel touched in his cross-examination on the circumstances of giving17

this admission or giving this statement and so that's what I'm inquiring on.18

PRESIDING JUDGE FREMR:  Objection overruled.  Please proceed.19

MR IVERSON:20

Q.   So are you aware of whether or not he intended to turn himself in or was that a21

subject of your discussions at that time?22

A.   We certainly discussed the ICC arrest warrant, and his response was "Why me?"23

As you will see the notes, he constantly referred to the fact that he was only the24

number 4 in the UPC, that he believed others should go to answer the questions in25
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The Hague before him; he named those individuals, for example, Floribert Kisembo1

and others; and that he was surprised that you should be the one to go and answer2

questions.  So yes, this came up and we discussed this and he clearly showed a3

reluctance to be willing to go to The Hague.  He considered the ICC political.4

MR IVERSON:  Those are my questions.  Thank you.  And, Mr President, I would5

like to submit again for the record the three statements contained in two exhibits. I'll6

just give the ERN numbers:  DRC-OTP-2062-0363 and the other exhibit is7

DRC-OTP-0172-0296, those being the statements of Chief Kahwa and Thomas8

Lubanga.  Thank you.9

PRESIDING JUDGE FREMR:  Before we decide, I will ask Mr Gosnell, in fact, it will10

be two in one, your position to the request and, in fact, if any request for11

re-examination on this point, which is the same, in fact.12

MR GOSNELL:  No request for re-exam, Mr President.  And I'm happy to make13

submissions on the admission of these two documents if you want to hear them now.14

PRESIDING JUDGE FREMR:  We know also though your submission which have15

been made in writing, but if you want to emphasise something or to repeat16

something.17

MR GOSNELL:  Well, I think the Prosecution was accurate in just now describing18

these documents as statements and there is a procedure for admission of statements19

before this Court.  It's prescribed under Rule 68(3) and none of these three20

statements comply with those procedures, so on that basis, which we say reflects on21

their probative value and reliability, we say they should not be admitted.22

PRESIDING JUDGE FREMR:  Give us a moment.23

MR IVERSON:  I'm sorry, may I be heard just briefly on that particular point?24

PRESIDING JUDGE FREMR:  Absolutely briefly, Mr Iverson.25
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MR IVERSON:  For the Court to read Rule 68(3) in a way that Defence counsel1

proposes would essentially give any suspect, any accused a veto over the tendering of2

their statement which could not have been the drafter's purpose in drafting 68(3).3

It's our submission that these exhibits are relevant evidence and they should be4

considered under Article 69 just like any other piece of evidence that would go into5

the evidence for your Honours' consideration.6

PRESIDING JUDGE FREMR:  Thank you.7

Mr Gosnell, but again absolutely briefly.8

MR GOSNELL:  Just to say very briefly that argument does not address the two9

statements of the non-accused.10

PRESIDING JUDGE FREMR:  Thank you.11

(Trial Chamber confers)12

PRESIDING JUDGE FREMR:  So our decision after brief silent deliberation is that13

objection is overruled.  I have to be brief because we are in some time pressure.  So14

generally saying we really thoroughly considered arguments presented by both15

parties, but we just share the argumentation presented by Prosecution.  And very16

briefly, according facts that we gain from examination and cross-examination of our17

witness, she presented herself clearly when spoke to those persons as a representative18

of the NGO, she also openly clarified the purpose of the interview.  There were no19

links at that time between her and Prosecution, so to summarise it, there were no20

prejudice to -- not only to our accused but also to other persons, that there was no21

legal trap, saying briefly.22

So to sum it up the objection is overruled and those two documents are admitted into23

evidence as a further Prosecution exhibit.24

Which, in fact, concludes your testimony, Madam Witness.  So I would like to thank25
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you very much because I really believe that your testimony will assist to our effort to1

find the truth. Thank you for coming and we wish you safe journey home.  Thank2

you very much.3

THE WITNESS:  Thank you very much, your Honours.  And a good day to4

Prosecution, Defence and to the accused.5

PRESIDING JUDGE FREMR:  So now we can just accompany Madam Witness.6

(The witness is excused)7

PRESIDING JUDGE FREMR:  So now as parties already knew, we will now recall8

one of the previous witnesses, but this requires some arrangements that, as I was9

informed, need at least 10-minute break.  So we will then continue with our next10

witness.11

THE COURT OFFICER:  All rise.12

(Recess taken at 3.27 p.m.)13

(Upon resuming in open session at 3.47 p.m.)14

THE COURT USHER:  All rise.15

Please be seated.16

PRESIDING JUDGE FREMR:  Good afternoon, everybody.  At the beginning I see17

many changes in appearances, so I would ask main counsel, so those who are leading18

teams at the moment to introduce those changes.19

Prosecution first.20

MR VAN DER WERF:  Good afternoon, your Honour.  Appearing for the21

Prosecution this afternoon is Julieta Solano, trial lawyer; Marion Rabanit, associate22

trial lawyer; Selam Yirgou, case manager; and myself, Rens van der Werf, assistant23

trial lawyer.24

PRESIDING JUDGE FREMR:  Thank you.25
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Defence.1

MS GRANDON:  (Interpretation)  Good afternoon, Mr President, your Honours.2

For Bosco Ntaganda's Defence, Bosco Ntaganda is with us today, Maître Marlène3

Yahya, William St-Michel, Sandrine De Sena, Maître Stéphane Bourgon and myself,4

Chloé Grandon.  We are representing Bosco Ntaganda.5

PRESIDING JUDGE FREMR:  Thank you.6

And as concerns Legal Representatives, I see the composition has not changed.7

Okay.8

Another thing that has changed is the order in which we will examine the witnesses.9

You know that I before the break announced something, but under current10

circumstances we have to change the order and we will now examine Witness P-877.11

Mr Witness, good afternoon.  Can you hear me?12

WITNESS:  DRC-OTP-P-087713

(The witness speaks French)14

THE WITNESS:  (Interpretation)  Yes, Mr President.15

PRESIDING JUDGE FREMR:  Very well.  Mr Witness, you are called to testify in16

the case against Mr Bosco Ntaganda and you will be soon asked questions both by the17

Judges and lawyers and in this connection I would like to guide you as follows:18

Please listen carefully to those questions.  If you do not understand, feel free to ask19

for the question to be repeated.20

We want you to tell the truth and tell us what you saw, heard or sensed yourself.  If21

you did not see or hear it yourself but you found out some other way, then you22

should explain how.23

Please testify just on that which you remember.  Don't guess.  Don't make things up.24

There is nothing wrong in saying "I don't know" or "I don't remember."25
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Do you understand all this, Mr Witness?1

THE WITNESS:  (Interpretation)  Yes, Mr President.2

PRESIDING JUDGE FREMR:  Very good.  Mr Witness, protective measures are put3

in place to ensure that your identity is not revealed to the public.  It means the public4

cannot see your face and your voice is being disguised so that the public cannot5

recognize it.6

We will refer to you as "Mr Witness" and ensure that your name and any other7

information that risks revealing who you are is not broadcast to the public.8

Therefore, whenever you need to describe anything that might reveal your identity or9

the identity of your family members, we will do so in private session so that no one10

outside the courtroom can hear your answer.11

Do you understand that, Mr Witness?12

THE WITNESS:  (Interpretation)  Yes, Mr President.  It is clear.13

PRESIDING JUDGE FREMR:  Very well.  Mr Witness, you will find a piece of paper14

in front of you with the solemn undertaking.  Can you see it?15

So please now make your solemn undertaking to tell the truth by reading out the16

declaration.17

THE WITNESS:  (Interpretation)  Solemn declaration.  I solemnly declare that I18

will speak the truth, the whole truth and nothing but the truth.  Thank you.19

PRESIDING JUDGE FREMR:  Thank you, Mr Witness.  It means you are now under20

oath.  So you need to be aware that it is an offence within the jurisdiction of this21

Court to give false testimony.  Do you understand that?22

THE WITNESS:  (Interpretation)  Yes, Mr President.23

PRESIDING JUDGE FREMR:  Now a few practical matters you should have in mind.24

It's important to speak into the microphone, to speak clearly and to speak at a slow25
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pace.  You should only start speaking when the person asking you the question has1

finished.  When a question is asked, please count in your head to three and only then2

give your answer.  This pause is essential for us to properly translate and record3

what you are saying.4

If you have any questions or if you feel that you need a break, do not hesitate to let us5

know by raising your hand.  We will then give you the opportunity to speak.6

Have you understood all that, Mr Witness?7

THE WITNESS:  (Interpretation)  Yes, Mr President.  It is all very clear.8

PRESIDING JUDGE FREMR:  So now I will give the Prosecution floor so that it can9

take the witness through the material it seeks to have admitted pursuant to Rule 68(3)10

of the Rules.11

Prosecution, you have the floor. Who will be examining the witness?  Mr van der12

Werf, am I right?  Or Ms Solano?  Sorry, Ms Solano.13

MS SOLANO:  No, your Honour.  Just to answer your question, Mr van der Werf14

will be examining the witness.15

PRESIDING JUDGE FREMR:  Thank you.16

And as concerns timing, as we already said, the Prosecution is granted one hour for17

this examination.18

MR VAN DER WERF:  Yes, thank you, your Honour.19

QUESTIONED BY MR VAN DER WERF: (Interpretation)20

Q.   We met previously but I want to remind that you my name is Rens van der21

Werf and I will be putting questions to you on behalf of the OTP today.22

Before we proceed, I would like to remind you that if you do not understand any of23

my questions, please let me know and I will try to clarify it.  Please also listen24

attentively to all my questions and provide as concise and succinct answers as25
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possible.  The Presiding Judge has already told you that if there are any questions1

that may lead to disclosing your identity, we will move into private session.  This2

means that no one outside this courtroom will be able to hear the questions and the3

answers that may deal with these matters that may tend to identify you.  Do you4

understand that?5

A.   Yes.6

MR VAN DER WERF:  Mr President, I intend to follow the same procedure as my7

colleagues followed with other witnesses whose statements were admitted under8

Rule 68, which means that I first propose to ask the witness a few identifying9

questions in private session, after which I will ask the witness to confirm the accuracy10

of his statements and ask him whether he has any corrections.  And after that I will11

have -- I will conduct a brief supplementary examination of the witness.12

PRESIDING JUDGE FREMR:  It's for sure absolutely all right.  So please proceed.13

And I understood you want to start in private session.14

MR VAN DER WERF:  Yes, please, your Honour.15

PRESIDING JUDGE FREMR:  All right.16

Court officer, let's move into private session now.17

(Private session at 3.57 p.m.)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Open session at 3.59 p.m.)24

THE COURT OFFICER:  We are back in open session, Mr President.25
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PRESIDING JUDGE FREMR:  Thank you.1

Mr van der Werf, please proceed.2

MR VAN DER WERF:  Thank you.3

Q.   (Interpretation) Mr Witness, when we met at the beginning of the week I4

explained to you that we had requested that your written statements and other5

related documents be produced into evidence.  In the context of that process, I am6

going to put to you a number of questions relating to your statements and those7

documents.  That is what I am going to do right now.8

MR VAN DER WERF:  Mr President, I propose again to proceed in the same way as9

my colleague has proceeded with the previous witness, which is to provide the10

witness with a physical binder containing these materials.11

PRESIDING JUDGE FREMR:  Court officer, please assist.12

MR VAN DER WERF:  And I'm informed that your Honours have also received a13

copy of the binder and the Defence as well.14

PRESIDING JUDGE FREMR:  I think we haven't received because I still have just a15

binder from the previous -- sorry, correction.  I do have it.16

MR VAN DER WERF:17

Q.   (Interpretation) Can I ask you, Witness, to look at the first document which is in18

tab 1.19

THE COURT OFFICER:  Could we please have an ERN number?20

MR VAN DER WERF:  The ERN number of this document is DRC-OTP-2069-2086.21

Q.   (Interpretation) Do you see the document, Witness?22

A.   Yes.23

Q.   Do you recognize this document?24

A.   Yes.25
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Q.   What is this document?1

A.   This document first of all gives my identity in general and it also talks about the2

languages that I speak.  It also covers the timing of the interviews and the signatures3

as well.4

Q.   Witness, you're describing the first page, but my question is do you recognize5

the document?6

A.   Yes, I recognize the document.7

Q.   Is it a statement that you've given to the Prosecutor?8

A.   Exactly.  It is a statement given by myself.9

Q.   Do you see your name and your signature on the first page before you?10

A.   Yes, I see my signature and I also see my name at the bottom of the page.11

Q.   Can I now ask you to go to the second last page.12

(Speaks English)  And for the record, this is page 2093.  If the court usher could13

perhaps assist.14

PRESIDING JUDGE FREMR:  Defence.15

MS GRANDON:  (Interpretation)  The document is not appearing on the screen of16

evidence.  I don't know if that's normal or not.  Now it's good.  Thank you.17

PRESIDING JUDGE FREMR:  We also have to check Mr Witness's screen.18

THE COURT OFFICER:  The document is currently displayed on the evidence 119

channel.20

PRESIDING JUDGE FREMR:  Mr van der Werf, please proceed.21

MR VAN DER WERF:  Thank you.22

Q.   (Interpretation) Do you see your signature on the page?23

A.   Yes.24

Q.   I'm now going to read the attestation.  It's going to be read to you in French:25
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(Speaks English)  "This statement has been read over to me in English and French1

languages and it is true to the best of my knowledge and recollection.  I have given2

this statement voluntarily and I am aware that it may be used in legal proceedings3

before the International Criminal Court and that I may be called to give evidence in4

public before the International Criminal Court."5

(Interpretation)  Do you remember being read this?6

A.   Yes, I remember this statement was read to me.7

Q.   Could I ask you now to go to the next document in the file, tab 2.  Could you8

look at the first page.9

(Speaks English)  And for the record, this is DRC-OTP-2077-0118.10

(Interpretation)  Do you recognize this document?11

A.   Yes, I recognize this document.12

Q.   Is it your statement?13

A.   Yes, it is my statement.14

Q.   Do you see your name and signature at the bottom of the first page?15

A.   Yes, I see my name and signature at the bottom of the page.16

Q.   I'm going to ask you to go to the last page of the same document.17

(Speaks English)  For the record, this is page 0126.18

(Interpretation)  Do you see your signature on this page?19

A.   Yes, I see my signature.20

Q.   Do you also see the acknowledgment?21

A.   Yes, I also see the acknowledgment on this page.22

Q.   Can you confirm that you had the opportunity to review this with the aid of an23

interpreter, to review both documents entirely and to make corrections or to make24

clarifications thereto?25
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A.   Yes, that was done.1

Q.   I'm now going to read part of your second statement.  I'm going to ask you if2

you'd like to correct anything with regard to this part.  I'm going to read the text in3

English.  It's going to be interpreted for you into French.4

(Speaks English) For the record, this is DRC-OTP-2077-0118 at page 0121, paragraph --5

PRESIDING JUDGE FREMR:  Ms Grandon.6

MS GRANDON:  (Interpretation)  Yes, your Honour, it would seem to me that the7

question of showing the paragraph of the statement to the witness was already put8

with the witness last week.  And in your decision on that day you decided that it9

was necessary to proceed in a different manner and proceed by asking questions with10

regard to the place that the witness had potentially put amendments at the11

preparation stage, such to avoid leading the witness.12

PRESIDING JUDGE FREMR:  Prosecution?13

MR VAN DER WERF:  I do not intend to lead the witness.  I intend merely to read14

to him the paragraph that is concerned where the witness --15

PRESIDING JUDGE FREMR:  Perhaps just start with at least one general question16

whether he would like to make any corrections or changes.17

MR VAN DER WERF:  Yes, your Honour.18

Q.   (Interpretation)  Witness, would you like to make any corrections to the19

document?  Or the two documents?20

A.   No, I don't want to make any corrections for the moment.21

MR VAN DER WERF:  Your Honour, with your leave I will direct the witness to one22

paragraph.23

PRESIDING JUDGE FREMR:  All right.24

MR VAN DER WERF:25
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Q. (Interpretation) Witness, I'm going to read part of paragraph 19 in English.1

It's going to be interpreted and then I'll ask a question at the end of it:2

(Speaks English) "Once the Nyali had crossed the Ituri river they set up a camp at a3

place called Yedi.  The chief of Yedi was called Karani.  He is no longer the chief of4

the village but lives in the same place.  These Nyali would come to Lisey for food5

and water which is how I had contact with some of them and I know what happened6

to them."7

(Interpretation)  Would you like to correct something here?8

A.   Here as you just read it, it wasn't food and water but it was food, so as regards9

the water, that could be omitted from the statement.  That's a correction.10

Q.   Do you have anything else to correct in the statement?11

A.   I think all is potentially good.  It can stand.12

Q.   I understand that you've got no more corrections?13

A.   No, no more corrections.14

Q.   Is the information in the two statements true and precise and correct to the best15

of your knowledge?16

A.   Yes.17

Q.   Do you consent to this written statement being admitted into evidence in this18

case?19

A.   Yes.20

Q.   And when I've finished questioning you would you be available to be21

questioned on this statement and the information contained therein by the Defence?22

A.   Yes.23

MR VAN DER WERF:  Mr President, I request the admission of the two statements24

into evidence.25
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PRESIDING JUDGE FREMR:  Ms Grandon, any objection?1

MS GRANDON:  (Interpretation)  No objection.2

PRESIDING JUDGE FREMR:  All right.  Then those two documents specified by3

Mr van der Werf are admitted into evidence as a further Prosecution exhibit.4

Mr van der Werf, you may proceed.5

MR VAN DER WERF:  Thank you.6

Q.   (Interpretation)  Witness, I'm now going to show you five additional7

documents and I'm going to ask you questions about them.  I'd ask you to look at the8

document at tab 3.  It's the following document.9

(Speaks English)  For the record, this is document DRC-OTP-2069-2095.10

(Interpretation)  Do you recognize this document?11

A.   Yes, I recognize this document.12

Q.   What is this document?13

A.   This document is a sketch which I drew in order to show where the events took14

place.15

Q.   And what does this sketch represent?16

A.   The sketch represents Mongbwalu airport.  It also shows the different paths17

from the airport to Mongbwalu and it also shows the centre of Mongbwalu and other18

roads.19

Q.   Do you see your signature at the bottom of the page?20

A.   Yes, I see my signature at the bottom of the document.21

Q.   I'd now like to go on to the next document, tab 4.22

(Speaks English) For the record, this is document DRC-OTP-2069-2096.23

(Interpretation)  Witness, do you recognize this document?24

A.   Yes, I recognize this document.25
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Q.   What is this document?1

A.   Here this document shows the centre of Kilo and it also shows the camps, where2

there were camps.  For example, the Lendu combatants and the UPC militia later, it3

also shows the strategic points, the road, the bridge, the bureau and the river.4

Q.   Do you see your signature on this document?5

A.   Yes, my signature is on this document.6

Q.   We'll now go on to the next document, tab number 5.7

(Speaks English)  For the record, this is document DRC-OTP-2069-2097.  And I just8

want to make sure that these documents are not broadcasted publicly.  Thank you.9

(Interpretation)  Witness, do you recognize this document?10

A.   Yes, I recognize this document.11

Q.   And what is this document?12

A.   This document is another one which I've drawn to show the area where the13

operation took place.  And I've also shown the roads which go to these different14

places.  Different villages are also shown in this document.15

Q.   Do you see your signature on this document?16

A.   Yes, I see my signature on this document.17

Q.   We're now going to go on to the next document.18

(Speaks English)  For the record, this is document DRC-OTP-2077-0127.19

(Interpretation)  Witness, same question, do you recognize this document?20

A.   Yes, I recognize this document.21

Q.   What does this document represent?22

A.   This document represents, well, it's the document that I gave in the second23

explanation, it shows the place where the attack of the UPC militia took place, the24

attack on the Mongbwalu town, and it also shows the place where the population fled25
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and the villages that were attacked by the UPC militia.  It also shows roads and other1

points such as the villages which figure on this document, and there's an explanation2

there too.3

Q.   Do you see your signature on this document?4

A.   Yes, I see my signature on this document.5

Q.   We're now going to go on to the next one.6

(Speaks English) For the record, this is document DRC-OTP-2077-0128.7

(Interpretation)  Do you recognize this document?8

A.   Yes, I recognize this document.9

Q.   What is this document?10

A.   This document also shows the road, it shows the village of Kobu where I11

explained the place where there were several massacres carried out and I put a circle12

round the place.  That's the village of Kobu.  I also pointed out other villages near13

Kobu on this document.14

Q.   Do you see your signature on the document?15

A.   Yes, I can see my signature.16

Q.   Could you confirm that you were able to review these five documents as a17

whole in their entirety and to make necessary corrections?18

A.   Relative to these sketches that I've just been shown, there is no change that19

I would like to make for the moment because I think that what I did was correct.20

Q.   As regards the information in these five sketches, is it true, is it true to the best21

of your knowledge?22

A.   Yes.23

Q.   Do you consent that these documents be admitted into evidence in this case?24

A.   Yes.25

ICC-01/04-02/06-T-108-Red-ENG WT 23-06-2016 103/109 NM T



Trial Hearing                         (Open Session)                       ICC-01/04-02/06
WITNESS:  DRC-OTP-P-0877

23.06.2016 Page 104

MR VAN DER WERF:  Mr President, I request that these five documents be1

admitted into evidence.2

PRESIDING JUDGE FREMR:  Just a question, Mr van der Werf, maybe I am wrong:3

have you presented us the document under tab 4?  I'm not sure.  Because according4

to my notes I have tab 3, tab 5, tab 6, tab 7.  I might be wrong, just to assure myself.5

MR VAN DER WERF:  Your Honour, I will -- I think I did.6

PRESIDING JUDGE FREMR:  I will check.  It's fine.7

MR VAN DER WERF:  Thank you.8

So, Ms Grandon, your position.9

MS GRANDON:  (Interpretation)  No position.  But it would seem to me that with10

regards to the framework it would be good to know what statement the sketches refer11

to for a good understanding of what is contained in the statement of the witness.12

PRESIDING JUDGE FREMR:  Yes, they are presented as annex to sketch, so maybe13

the question is proper, to what -- because you already tendered two statements.14

MR VAN DER WERF:  Your Honour, the information that the Defence has requested15

is already contained in the statements that have been admitted, therefore I do not16

believe it's necessary to state on the record.17

PRESIDING JUDGE FREMR:  Ms Grandon.18

MS GRANDON:  (Interpretation)  It would seem to me that it's up to the witness to19

confirm within the framework of which statement the witness had the opportunity to20

sign the sketch.21

PRESIDING JUDGE FREMR:  Mr Witness, are you able to clarify?  Or maybe,22

Mr van der Werf, you can lead Mr Witness.23

MR VAN DER WERF:  Your Honour, if I may just make one additional submission24

on this.25
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PRESIDING JUDGE FREMR:  All right.1

MR VAN DER WERF:  The witness has confirmed the accuracy of his two statements2

and those statements indicate, contain references to the relevant annexes, so the3

witness has already confirmed to which statement these annexes relate.4

PRESIDING JUDGE FREMR:  Ms Grandon, do you still insist on, I don't know5

whether it's an objection or just request?6

MS GRANDON:  (Interpretation)  I put it to your wisdom, your Honour.7

PRESIDING JUDGE FREMR:  Okay, then if there is objection it's overruled.8

And just a question to court officer: should they be admitted as a separate document9

or as annex to the statement?10

So after consultation with court officer our ruling is that those five documents are11

admitted as five further exhibits, into evidence as five further Prosecution exhibits.12

So Mr van der Werf, you may proceed.13

MR VAN DER WERF:  Thank you.14

Q.   (Interpretation)  Witness, I'm now going to go on to the last document on the15

file.16

(Speaks English) For the record, this is document DRC-OTP-2077-0140.17

(Interpretation)  Witness, do you recognize this document?18

(Speaks English) I understand that the document is not yet on the screen.19

PRESIDING JUDGE FREMR:  Not yet.20

THE WITNESS:  (Interpretation)  Yes, yes, I recognize that.  I can now see it.  I21

recognize this document.22

MR VAN DER WERF:23

Q.   (Interpretation) What is this document?24

A.   This document, this is a private notebook in which I noted a lot of things, a lot25
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of things concerning me, information that concerned me.1

Q.   Can I ask you to go to page 206.2

(Speaks English)  Perhaps the court usher could assist the witness to go to page 2063

of the document.4

(Interpretation)  Do you see the document, page 206 on your screen?5

A.   Yes.6

Q.   Could you tell me who wrote the notes on this page?7

A.   I wrote them myself.8

MR VAN DER WERF:  Can the court officer please move to page 210.9

Q.   (Interpretation)  Do you see the page on your screen?10

A.   Yes.11

Q.   Once again, could you tell us who wrote these notes?12

A.   I wrote these notes.13

Q.   And I'm now going to show you another page.14

(Speaks English) Page 0213.15

(Interpretation)  Do you see the document?16

A.   Yes, I see the document.17

Q.   Who wrote the notes?18

A.   I wrote these notes.19

Q.   Could you confirm that you provided information on these notes to the Office20

of the Prosecutor in your statement?21

A.   Yes, I confirm that I provided information on this document and these notes.22

Q.   Do you consent to these three pages of the document being admitted into23

evidence in this case?24

A.   Yes.25
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MR VAN DER WERF:  Mr President, I request the admission of the three pages of1

this document.2

PRESIDING JUDGE FREMR:  Defence, any objection?3

MS GRANDON:  (Interpretation)  I've got an objection, but I'd like to do it without4

the presence of the witness if you'd be so kind.5

PRESIDING JUDGE FREMR:  All right.  Mr Witness, we would like you to leave us6

for a while because we have to listen to parties in your absence.7

(The witness stands down)8

PRESIDING JUDGE FREMR:  Ms Grandon, you may proceed.9

MS GRANDON:  (Interpretation)  Thank you, your Honour.  Very quickly, I'd like10

to maintain what we submitted in our answer to the admission request, and also11

which was in our objection notice on the use of documents by the Prosecutor to ask12

you to wait to the end of the cross-examination to rule on the admission of the13

document.  Thank you.14

PRESIDING JUDGE FREMR:  Mr van der Werf, your response to the objection.15

MR VAN DER WERF:  Your Honour, the witness has confirmed the accuracy of his16

statements which describe these notes.  These statements have been admitted into17

evidence.  He has also just confirmed that he is the author of the notes and therefore18

we consider that they can be admitted at this stage.19

PRESIDING JUDGE FREMR:  One question to Defence, do you think that you will20

be able during the cross-examination to bring some issue that could change this view?21

MS GRANDON:  (Interpretation)  I think so, your Honour.22

PRESIDING JUDGE FREMR:  Okay.  Then we will -- we did it in the previous cases,23

and it's something like our practice, if there is such a strong reasons behind the24

objections, we will see, we will wait for them.  And as I said to Mr Iverson, in case25
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that we would not grant this request, then we would give you additional time to1

question the witness on that.2

MR VAN DER WERF:  Mr President, if the Defence could perhaps just state the3

specific reasons why it believes that it can challenge the admission of this document.4

PRESIDING JUDGE FREMR:  Ms Grandon.5

MS GRANDON:  (Interpretation)  Well, I was waiting for the Prosecutor to finish6

the examination-in-chief because that's part of my cross-examination strategy.  So7

I think I don't have an obligation to disclose such information at this time.8

PRESIDING JUDGE FREMR:  And we are anyway approaching the end of this9

session.10

But, Mr van der Werf, how much time do you think you will need to finish or to11

complete examination-in-chief?12

MR VAN DER WERF:  Your Honour, I think I'll need the full half hour to complete13

my examination.14

PRESIDING JUDGE FREMR:  Okay.  So we will adjourn for today.  But before that15

I have to see witness again.16

Please bring the witness for a last moment.  I have to instruct him about his duty.17

(The witness enters the courtroom)18

PRESIDING JUDGE FREMR:  (Microphone not activated)19

THE INTERPRETER:  Microphone.20

PRESIDING JUDGE FREMR:  Sorry.  My mic was switched off.21

Mr Witness, I would like to thank you for today because we have to break now.  We22

will continue tomorrow.  And it's my duty to remind you, legal duty, that you must23

not in the meantime between today and tomorrow, you must not discuss your24

testimony with anybody else.  Do you understand that?25
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THE WITNESS:  (Interpretation)  Yes, your Honour.1

PRESIDING JUDGE FREMR:  So thank you very much and we will see each other2

tomorrow.3

The witness now may be escorted out of the courtroom.4

And my last question goes to the court officer, how much time so far Mr van der Werf5

exhausted from his one hour?6

THE COURT OFFICER:  The Prosecution has used 33 minutes to be exact.7

PRESIDING JUDGE FREMR:  So, Mr van der Werf, 27 minutes you have at your8

disposal tomorrow.9

MR VAN DER WERF:  Thank you.10

PRESIDING JUDGE FREMR:  So now we adjourn and we will tomorrow, 9.30, but11

it's my understanding that we will not continue with this witness and most likely we12

will continue with the witness, he is going to be recalled, and then, which should take13

really short time, and I would like in this connection highlight that even our14

15 minutes we gave you originally seems to me a bit too much.  Because in fact those15

documents that likely should be tendered through this witness, it should take very16

short time.  In fact, they should prove what he has already said, so we don't see any17

need to repeat what he has already said.  So please have it in mind and convey this18

message to the -- to your colleague who will examine this witness.  In my view, the19

time should be much shorter than 15 minutes.20

Thank you and see you tomorrow morning.21

THE COURT USHER:  All rise.22

(The hearing ends in 4.34 p.m.)23
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