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Presiding Judge Bertram Schmitt, Judge Marc Perrin de Brichambaut and7

Judge Raul Pangalangan8
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(The hearing starts in open session at 9.32 a.m.)11

THE COURT USHER:  All rise.12

The International Criminal Court is now in session.13

PRESIDING JUDGE SCHMITT:  Good morning, everybody.14

Could the court officer please call the case.15

THE COURT OFFICER:  Good morning.  Yes, Mr President.16

Situation in the Central African Republic in the case of The Prosecutor versus17

Jean-Pierre Bemba Gombo, Aimé Kilolo Musamba, Jean-Jacques Mangenda Kabongo,18

Fidèle Babala Wandu and Narcisse Arido, and the case reference ICC-01/05-01/13.19

And for the record, we are in open session.20

PRESIDING JUDGE SCHMITT:  Thank you.21

I ask for the appearances of the parties.22

MR VANDERPUYE:  Good morning, Mr President, your Honours.  Good morning,23

everyone.  The Prosecution is in the same configuration as yesterday, Mr President.24

MR CHAUSSONNIÈRE:  (Interpretation)  Good morning, Mr President, your25

ICC-01/05-01/13-T-35-Red-ENG WT 04-11-2015 1/88 NB T
Pursuant to Trial Chamber VII’s instructions, ICC-01/05-01/13-1209, dated 2 September 2015, this lesser redacted public version of the transcript is filed in 

            the record of the case



Trial Hearing (Open Session) ICC-01/05-01/13

04.11.2015 Page 2

Honours. I hoped I would not have an incident with a cable today.  So I wanted to1

protect the material, the equipment of the Court.  I'm Jean-Marie Chaussonnière.  I2

am in the Val d'Oise bar and I am here to protect the interests of the witness.3

PRESIDING JUDGE SCHMITT:  Thank you very much.4

Now for the Defence, please.5

MR GOSNELL:  Good morning, Mr President.  This morning accompanying me is6

Isabelle Xavier, pro bono legal assistant.  And of course Mr Mangenda is here too.7

MR POWLES:  Good morning, Mr President, your Honours.  I appear this morning8

on behalf of Mr Kilolo with Lueka Groga and Ms Petra Untersulzner.9

MR TAKU:  May it please, your Honours.  I appear for Mr Arido.  With me,10

Mr Kiel Walker.11

MR KILENDA:  (Interpretation)  Good morning, Mr President, your Honours.  As12

you can see, Mr Azama is not yet here.  I think he's probably caught up in a traffic13

jam, otherwise the team remains the same.14

MS TAYLOR:  Good morning, Mr President, your Honours.  The Defence for15

Mr Bemba is represented by myself and Ms Ines Pierre de la Brière.  Thank you.16

PRESIDING JUDGE SCHMITT:  Thank you very much.17

I have been informed that Mr Kilenda wants to address the Chamber.  You have the18

floor.19

MR KILENDA:  (Interpretation)  Thank you for the floor, Mr President.  I wanted20

to inform the Chamber of a situation which is of concern to our Defence team and I21

suppose all the other teams present here.  And the situation is as follows:22

On several occasions prior to the commencement of the trial, we attempted to enter23

into the contact with the witness who is currently appearing now in order to prepare24

our Defence.25
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This witness had said that he did not want to meet with me.  And specifically1

regarding my client, he said that he did not see any relevance of meeting with me2

because he did not know Mr Babala.  And here I refer to CAR-OTP-0089-1332, and3

specifically page 1356.4

And when you look at that document, you will see that on 11 August 2015, the5

witness stated clearly to the Prosecution that he had changed his opinion and that he6

wanted to meet with all the Defence teams, including the team of Mr Kilolo.7

We, therefore, regret to note that the Prosecution did not notify us of that information,8

so this information was withheld, and that, in our opinion, is prejudicial to the9

interests of Mr Babala.10

And that is the situation that I wanted to respectfully bring to your attention,11

Mr President.  Thank you.12

PRESIDING JUDGE SCHMITT:  Mr Powles.13

MR POWLES:  Yes, Mr President, your Honours.  Your Honours will recall this is14

the matter that I raised with your Honours yesterday afternoon.  In the intervening15

period I've been able to locate the correspondence from the Office of The Prosecutor,16

which is dated 3 August 2015 in which it specifically said that P-0214 has reiterated17

that he declines any contact with the Kilolo Defence.18

It does appear from the entry of 11 August 2015 that that position had fundamentally19

changed.  However, for reasons unbeknown to us at this time, and it would be20

helpful to have an explanation from the Office of The Prosecutor, that change of mind21

was not communicated to us.22

PRESIDING JUDGE SCHMITT:  Yeah, Mr Vanderpuye, I think you have to answer23

to this complaint.24

MR VANDERPUYE:  Yes, Mr President.  The first thing I'd like to say is in respect25
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of the various requests that were made by the Defence to be in contact with1

Prosecution witnesses, we encountered some difficulty from the fact that each2

Defence team represented their interest in speaking with these witnesses at different3

times.4

It was never a consolidated request to do that which forced us to contact the witnesses5

repeatedly.6

In this particular instance, I don't recall how many times the witness had to be7

contacted, but with respect to each Defence request we would pick up the phone, call8

the witness and say so and so wants to speak with you, and such and such wants to9

speak with you, and so and so wants to speak to you to the point that the witnesses10

would hang up the phone and say we don't want to be bothered with this anymore.11

We don't understand why you continue to harass us with these requests.12

In this particular instance, we were asked by the Defence, I think both the Babala and13

the Kilolo Defence, I don't remember who asked when, to contact this witness, we14

communicated those requests to the witness and the witness specifically and15

unequivocally declined to be in contact with those Defences.  That was16

communicated to the Kilolo Defence, I believe, and the Babala Defence as well in a17

timely manner.18

It appears that subsequently the witness did make this -- did make this statement.19

That was recorded by an investigator in this case.  I don't know exactly what the20

circumstances are and I don't know exactly why we didn't communicate it to the21

Defence, but I will say this, that our obligation was to communicate the request, as we22

did.  Our obligation was to report the response of the witness, which we did.23

If a witness calls me tomorrow and says they want to meet, and then calls the next24

day and says I don't want to meet, and then calls the day after that and says they25
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want to meet, and does the same thing and -- two days later that presents a problem1

in terms of our communication with the Defence and in terms of discharging our2

obligation.3

To be honest, I don't know what is the reason why we did not communicate it eight4

days after the fact that the witness had communicated to us previously his declination5

of -- to meet with the Defence.  I'll find out what the explanation of that is and I will6

report that to the Chamber.7

But I don't think that it's a Prosecution's continuing obligation to monitor the whims8

of the witnesses and report it on a continual basis to the Defence, which has happened9

on occasion where we've had witnesses say one thing and then the next minute say10

something else.  And I don't think it would be either productive nor do I believe that11

it falls within the fair obligations that we have towards the Defence.12

PRESIDING JUDGE SCHMITT:  I'm not completely convinced, to be honest,13

Mr Vanderpuye.  Of course, what you are putting on the table is a witness who out14

of a whim constantly changes his mind, but we have here a little more than -- than15

one week afterwards that you receive an information.  And what you could do, and16

what you should do in my view, is to disclose this to the Defence.17

I think this would be fair and this would be in -- fulfilling disclosure obligations, what18

I personally would think were your duty.  So of course it's not about monitoring, it's19

about disclosing this information to the Defence.20

MR VANDERPUYE:  Well, Mr President, I would draw a distinction between our21

disclosure obligations and our obligations under the protocol to communicate the22

Defence's request to meet with the witness.23

This is a witness, I would add, who is -- who has the contact information of Defence24

in this case.  This is a witness who has Mr Kilolo's email account, who has25
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Mr Kilolo's telephone number and is perfectly capable of contacting the witness on his1

own.  And there is nothing that indicates that he was interdicted or prevented from2

doing so.  That's number one.3

I do agree with you, and I'm not contesting the fact that we did not communicate this4

information to the Defence, and I am saying to you, as a matter of record, I'm not sure5

what the explanation for that is yet, and I will undertake to find out what it is.6

But I will do -- I would point out that there is a clear distinction between7

communicating a request for the Defence to meet with the witness for unknown8

reasons, whether those are Rule 77 reasons, 67 -- Article 67 reasons or just because9

they want to size up the witness as a disclosure obligation versus an obligation that10

arises under the protocol to facilitate that contact, which is what we've done in this11

case.12

PRESIDING JUDGE SCHMITT:  Yeah, only -- I'm only talking about a follow up to13

the information that you have given, and that -- it was provided by the witness, which14

you have communicated to the Defence.  It is clearly that this was a new information,15

a follow up.  And I personally -- as I said, I personally think these kind of16

information should be communicated to the Defence.17

Mr Kilenda.18

MR KILENDA:  (Interpretation)  Thank you, your Honour.  I would like to19

challenge the Prosecutor to prove that we had contacts, that the Defence of Mr Babala20

received this information.21

We have been in contact with VWU, so it was his responsibility to notify us22

immediately after receiving that information that the witness had changed his mind23

to meet with us.24

I am not going to say anything else.  I believe the message has been transmitted.25
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PRESIDING JUDGE SCHMITT:  Mr Powles.1

MR POWLES:  Yes, Mr President, not to repeat things that have already been said by2

both Mr President, yourself, and my learned friend, Mr Kilenda, on behalf of3

Mr Babala, but it's self-evident that something as fundamental and as important as a4

witness indicating that he is prepared to speak to the Defence when a specific request5

has been made to speak to him, that, in our respectful submission, should be6

something that is communicated to the Defence immediately so that steps can be7

taken to prepare properly for trial and be in a position to fully and properly be able to8

address the witness when he comes to testify before the Court.9

At this stage, it's difficult to see what remedy there is in terms of rectifying the10

situation but, of course, we wait to hear what the response and the answer is and the11

explanation is from the Office of The Prosecutor in this particular case.12

And may we reserve the right to address your Honours at that stage again depending13

on what the answer is from my learned friend for the Prosecution.  I'm very grateful.14

PRESIDING JUDGE SCHMITT:  Thank you very much.15

MR POWLES:  (Overlapping speakers) Mr President.16

PRESIDING JUDGE SCHMITT:  Thank you very much, Mr Powles.17

Mr Vanderpuye is standing and wants to answer, or do you have another issue18

because I have some -- some matters to address also?19

MR VANDERPUYE:  No, Mr President.  But I'm not sure what the information is20

that we provided to the Chamber regarding the contact, but I would add that the21

witness was specifically asked the question of whether he wanted to meet not only22

with the -- with the Defence of Mr Kilolo, but with any other Defence when he was23

contacted on 3 August 2015, and he stated that he did not agree to be contacted by24

Kilolo's Defence lawyer.25
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And also pointed out that he had already been asked a few days previously by the1

Registry whether he -- he wanted to be in contact with Babala's lawyer and he'd2

indicated no.3

I think Mr Kilenda also indicated that his team had correspondence with the witness4

in respect of their contact with him and that the witness declined to be in contact with5

him by virtue of an email, which once again underscores what I said about the6

witness having direct contact with the Defence and the ability to contact the Defence,7

and also underscores the fact that there is absolutely nothing in the contact with the8

Prosecution and the witness that dissuaded the witness or suggested the witness not9

to be in contact with the Defence.10

And therefore to the extent that the Defence is claiming that there may be prejudice as11

a result of it, I will find the explanation, I will provide that to the Chamber, but I12

would submit at the same time that there can't be because these individuals, the13

witness in particular, had the contact information of the Defence and certainly could14

have contacted the Defence if he had anything to say to them.15

PRESIDING JUDGE SCHMITT:  I think this -- we should finish this issue now.16

I come to another issue, to another witness, this is P-242.  The Chamber has received17

information that this witness's testimony can only start on 13 November 2015, that18

would be Friday next week, due to difficulties in obtaining an interpreter for this19

witness.20

Mr Vanderpuye, can you confirm that this is the Prosecution's understanding of when21

P-242 can commence testifying?22

MR VANDERPUYE:  Mr President, I understand from the Registry that the 13th is23

the soonest possible date for the availability of an interpreter that the witness has24

requested.  We are ready to go in terms of our preparation, but I understand that her25
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testimony cannot be facilitated in the absence of a particular interpreter whose1

availability is only on the 13th at the earliest.2

So other than that, we are ready to go.  I believe this has been confirmed with the3

witness, who is available to testify that day.  And also her testimony I anticipate will4

be relatively short and should be able to be done in a day.5

PRESIDING JUDGE SCHMITT:  Thank you.  I think this delay until 13 November is6

unavoidable.  Of course, as you know me until now, I'm not very pleased with that7

but it seems to be unavoidable.  And the hearing we will have, therefore, after we8

have finished 214 and 267 to adjourn until, we will see then, till Friday next week.9

But I want to emphasise that we expect P-242's testimony to commence on10

13 November 2015 without any further delay.  I think this is understood.  So we11

won't postpone this after this date.12

MR VANDERPUYE:  Thank you, Mr President.  We'll do our best with the Registry13

to make sure that the interpreter is available.  That's not something we have control14

over directly as you probably know.15

PRESIDING JUDGE SCHMITT:  But I have understood that the -- the information is16

that next week Friday there will be an interpreter available.17

MR VANDERPUYE:  Yes, that's what I understand as well.18

PRESIDING JUDGE SCHMITT:  That's only what I wanted to know.  Thank you.19

MR VANDERPUYE:  There is one other issue.  Maybe --20

PRESIDING JUDGE SCHMITT:  Yeah, yeah.21

MR VANDERPUYE: -- I can wait till you're -- the other issue relates to the22

proceedings of today actually.  214 is ready to go.  We disclosed yesterday material23

to the Defence that I --24

PRESIDING JUDGE SCHMITT:  I'll come to that.25
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MR VANDERPUYE:  Okay.  All right.  Thank you, Mr President.1

PRESIDING JUDGE SCHMITT:  No, you can perhaps -- no, please, you have again2

the floor.  Excuse me, Mr Vanderpuye, you can explain what you have provided to3

the Defence and then we continue.4

MR VANDERPUYE:  Thank you, Mr President.  What we provided to the Defence5

yesterday was an explanatory investigative report, investigator's report, which talks6

about the initial contact which was the subject matter of some of the examination7

yesterday and some of the concerns expressed by the Defence.  We also identified8

the relevant email communications had between the Prosecution and the -- and the9

Western Union, the witness in particular, surrounding those events, that is the10

October 2012 meeting and the follow-up meeting in November, and the initial11

meeting, the initial contact between the Office of The Prosecutor and this witness in12

terms of arranging a protocol for the examination of Western Union records in13

relation to Prosecution investigations.14

As I mentioned yesterday, that arrangement arose in the context of not -- just not this15

case, in fact other cases, but was followed through in with this case, among others, in16

the October and November follow-ups.  So that's the information we disclosed17

yesterday I think.18

All in all, there were five emails initially disclosed and an additional one or two last19

night plus the investigative, investigator's report.20

The Chamber is copied on that communication as well.  And so we provide an21

explanation.22

So in terms -- all right, I'll leave it there, but I just wanted to deal with scheduling23

issues as well.  Thank you, Mr President.24

PRESIDING JUDGE SCHMITT:  What I would like to inquire with the Defence25
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teams is how much time do you envisage for the examination of 267?  And in light of1

the questioning yesterday, I would address this specifically to Mr Gosnell,2

Mrs Taylor.3

MR GOSNELL:  Mr President, I hesitate to give a precise estimate, but I would4

imagine in the range of 30 to 45 minutes.  And I just want to put on the record, of5

course, that I'm very happy to proceed in this manner today in the afternoon, after a6

little bit more time to prepare the documents for presentation to the Court, for7

example.  Before that I don't think it would be possible actually.8

PRESIDING JUDGE SCHMITT:  (Microphone not activated)9

MR GOSNELL:  And if I could just put one other thing on the record, Mr President,10

and of course there will be -- this will be discussed in another forum I'm sure, but it's11

our view that there has been substantial prejudice that cannot be remedied, even by12

supplemental cross-examination.  We should have had this information before.13

There is no indication of these contacts, even in the witness's statement that was14

provided to us.  And of course much of the material that was provided late last night,15

around 9 o'clock, has been disclosable for a long time.  So I wanted to put that on the16

record, Mr President.17

PRESIDING JUDGE SCHMITT:  Thank you very much, Mr Gosnell.18

Mrs Taylor.19

MS TAYLOR:  Thank you, Mr President.  Obviously we reiterate the concerns20

expressed by my colleague, Mr Gosnell.21

I anticipate that I would be roughly a similar amount of time, but we will obviously22

coordinate to avoid duplication and minimise the time required.  Thank you.23

PRESIDING JUDGE SCHMITT:  I think we will have to -- we hope that we can have24

this witness in the afternoon.  And we -- as I said yesterday, if need be with a little25
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bit longer lunch-break for your preparation, but we can -- we can I think decide that1

on the spot, to put it this way.2

MR POWLES:  May I just raise the issue of the cross-examination of P-214?  If we3

commence with him, with his examination-in-chief and conclude the4

examination-in-chief by the Office of The Prosecutor this morning leading up to lunch,5

my concern would be not to have to start my cross-examination of him only then to be6

interrupted quite properly for the cross-examination --7

PRESIDING JUDGE SCHMITT:  Yeah, yeah, yeah.8

MR POWLES: -- of the other witness.  And my respectful request would be to9

commence the cross-examination after any cross-examination by my learned friends10

of the other witness, if that --11

PRESIDING JUDGE SCHMITT:  I fully understand that and I have that in mind.12

That is understood.13

MR POWLES:  I'm very grateful.  Thank you very much, Mr President.14

PRESIDING JUDGE SCHMITT:  (Microphone not activated)15

*(Closed session at 9.55 a.m.) Reclassified as open session16

THE COURT OFFICER:  We are in closed session, Mr President.17

(The witness enters the courtroom)18

PRESIDING JUDGE SCHMITT:  Good morning, Mr Witness.  Welcome again in the19

courtroom.  We are continuing the examination and the Prosecutor, Mr Vanderpuye20

has the floor.21

WITNESS:  CAR-OTP-P-0214 (On former oath)22

(The witness speaks French)23

QUESTIONED BY MR VANDERPUYE: (Continuing)24

Q.   Good morning, Witness.25
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A.   Good morning.1

Q.   I think when we left off yesterday you were just telling the Chamber that you2

had some issues that you wanted to raise in relation to your prior statements3

concerning the events which brought you to testify in the case against Mr Bemba.4

A.   Yes.  It related to a few corrections, a few minor translation issues.  As I said5

yesterday, I was questioned in (Redacted).  I do speak (Redacted), but I'm not very6

fluent in that language.  And at any given time I would like to have a look at those7

documents and if necessary correct them.8

So I'm simply asking for the opportunity to reread that statement and if there are9

minor issues to be corrected, then I will do that.10

Furthermore, it should be pointed out that maybe yesterday I did not have the11

presence of mind to mention after the Prosecutor's question.  He asked me whether I12

testified here in the main case, and I said yes.13

But I would like to underscore one point.  As I said yesterday, I came to this14

courtroom to tell the truth. (Redacted)15

(Redacted)16

(Redacted) So I wanted to repeat that -- I17

believe we are in private session?18

PRESIDING JUDGE SCHMITT:  That is the reason why I shortly interrupt you, to19

the flow of your narrative, because I realise that the blinds are down and we are in20

closed session, which is not necessary.  Because of that, before you continue,21

Mr Witness, not your fault, we go into private session.22

*(Private session at 10.00 a.m.) Reclassified as open session23

THE COURT OFFICER:  We are in private session, Mr President.24

THE WITNESS:  (Interpretation)  I'm sorry, your Honour, I was saying that I25
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wanted to tell the Court and the Prosecutor that everything I said (Redacted) in1

this courtroom is valid, and that statement (Redacted) in this courtroom is2

valid.  And if the Court requires additional information that would shed more light3

on the issue, I will do so given that we are compelled to tell the truth.4

MR VANDERPUYE:5

Q.   Thank you, Witness.  I'm not sure, and you tell me if I am wrong, have you6

identified anything specific in your statement to the (Redacted), the Office7

of The Prosecutor on (Redacted) or on (Redacted), specifically that you want8

to address in terms of nuances or translation issues; or is it that you are expressing to9

the Chamber your desire or request to once again review that material in order to10

determine if, in fact, there are translation issues or problems in terms of the nuance of11

what you said in those two instances?12

A.   Thank you very much, Mr Prosecutor.  I think I was clear yesterday.  I stated13

that the substance remains unchanged.  There are no changes at all to be made14

concerning the substance of what I stated.  There may be some nuances due to15

translation, because when I read the text in French, there are some times where I16

failed to understand how the translation was made.  I'm sorry to put it that way, but17

that's exactly my feeling.18

And yesterday I asked you whether it would be possible for me to receive a copy of19

that statement, the copy where I had jotted down a few things myself.  These are20

some points that I jotted down yesterday afternoon, but others I can't remember21

because I'm not a robot.22

So, first of all, let me point out that on document CAR-OTP-0090-2036, I believe it23

must be paragraph or item 69.  Now, here we're speaking about the way in which24

Mr Kilolo managed to obtain my phone number.  I don't know whether I'm25
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mistaken.1

Q.   Mr Witness -- Mr Witness, can you repeat that number, please?  We're having2

trouble finding it.3

A.   Well, what I see is CAR-OTP-0090-2036.4

Q.   Got it.5

A.   That's what I had said.  CAR and the rest of it.6

MR VANDERPUYE:  For the Chambers benefit, that's tab 8 of your binders.7

PRESIDING JUDGE SCHMITT:  Please continue, Mr Witness.8

THE WITNESS:  (Interpretation)  I would like this to be read to me.  I just gave9

you the reference but not the whole text.  I would be very grateful if this were read10

to me again.  Thank you.11

MR VANDERPUYE:12

Q.   And for the record, you are referring to what is a recorded interview that you13

had with the (Redacted) on (Redacted), during which you were read14

your statement of (Redacted) is that right?15

A.   Yes.16

Q.   And just so that you know, that tape recording can be made available to the17

Chamber so that the Chamber can actually - I think it's a video recording - can18

actually see the circumstances of that interview and see for itself what it is you19

actually said, and what it is that was said to you, and so on and so forth, that is20

recorded in the transcript of this (Overlapping speakers).21

PRESIDING JUDGE SCHMITT:  No, but I think it would also be useful to see what22

the witness means when he speaks of minor issues.  I would be really interested that23

you tell us, Mr Witness, what is your concern in respect to the translation.  Perhaps24

you can just can tell us where you have stumbled upon to put it this way.25
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THE WITNESS:  (Interpretation)  There is nothing particular as such, but some1

nuances.  As I said, sir, the substance remains unchanged.  I was the one who2

authorised (Redacted) to give my phone number to Mr Kilolo.  And it is not as3

claimed by the text that (Redacted) (phon) would have given my name. It was me.4

Perhaps the mobile phone number was given to Mr Kilolo by (Redacted) but the5

authorisation to Kilolo to contact me, I said that, I gave that authorisation to the girl in6

Belgium.  I said, "You can go right ahead and give my number."  So it was I who7

gave that authorisation myself.8

MR VANDERPUYE:9

Q.   All right.  Well, thank you very much for that clarification.  And I think in10

relation to your first question, what your statement says, and that's at CAR-OTP, just11

for the page reference, 0089-1152, it reads as follows, in French, it says12

(Interpretation):13

"This lawyer died afterwards and was replaced by Mr Aimé Kilolo.  This first contact14

should have taken place or must have taken place towards the beginning of the year15

2011 and by phone.  You're not in a position to give the exact date to the question16

'How did that lawyer obtain your phone number?'  Your answer was, 'It was one of17

(Redacted) who must have communicated the phone18

number to him.'"19

That's what the transcript reference says.  If I've indicated correctly, it should be20

lines 54 through 58 of that page.  Is that what you're -- is that what you are seeking to21

clarify?22

A.   As I have already stated, I would like to be correct in what I state.  I had that23

conversation, that interview during a whole day.  There were several things that24

were repeated I'm sure in the course of that day, but here I should like to make sure25
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that it is clear that it was I who authorised the communication of the phone number.1

Mr Kilolo already knew(Redacted) and he was -- and he spoke, (Redacted), regularly2

with (Redacted).3

So, supposedly (Redacted) gave (Redacted) the phone number for Kilolo to contact4

(Redacted). And when (Redacted) contacted me, the first time I turned it down, but5

the second time I said, "You can go ahead and give my phone number."  And this is6

why Kilolo contacted me afterwards.7

This is not a problem of substance, it's a problem of principle, simply to correct a few8

details that are described here.9

Q.   Thank you very much, Witness.  At lines 64 through 67 of this same page, 1152,10

it reads as follows (Interpretation):11

"You were contacted by several people on that matter, and you realised that this12

could cause trouble for you or it could create enemies.  One of the persons in13

question was (Redacted) and then it's written here (Redacted).  Should14

that be corrected to (Redacted) (phon)?15

A. (Redacted)16

Q.   Okay.  All right, so that's correct.  And it says (Interpretation): (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

A.   As I have already said, I made the statement -- well, I do not know -- I keep21

repeating that I made that statement throughout a whole day, but that's not a problem22

of substance.23

What I know is that there are a few things that at the time I didn't notice, I am now,24

however, under the obligation to correct them because Mr Kilolo contacted (Redacted)25
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(Redacted) contacted me and I authorised (Redacted) to give my phone number.1

I repeat that I want to be clear and I want to be as clear as possible so as to avoid any2

and all ambiguities, so as to dispel every possible doubt.  I am now saying exactly3

what happened.4

And there is something else I wanted to point out:  I have said here that I speak5

(Redacted), but I don't actually speak (Redacted).  I was interrogated.  I managed6

to answer.  However, I would ask the Bench to take into account my efficiency in7

(Redacted) I asked for an interpreter, but I was told that I was not able to make a8

statement in French. According to the rules in (Redacted) they would not allow me to9

provide the statement in French, and this is why it had to be done in (Redacted)10

I'm not saying that I'm denying the substance.  Mr Kilolo did contact me.  There is11

no correction to be made there.  I did speak with him.  There is no problem there.12

Q.   Okay.  Is there anything else in your statement that you think warrants further13

clarification?14

A.   If I remember correctly -- I don't have the document, but I would have preferred15

to have the document before me.  It would be much more useful.16

CAR-OTP-0090-2037, 132.  I don't know what that says.  I don't know what it stated17

there, so I would like to have it.18

Q.   Okay.19

That is, for the Chamber's benefit, part of the same (Redacted) interview, which is20

behind tab 6 of your binders in French.21

I'm having a little trouble locating the specific number that you referred to, Witness.22

We understand the 0090-2037, but the last part, the last number 132, I'm not sure23

what -- what that belongs to (Overlapping speakers).24

A. Okay.  I don't know whether that's a paragraph or a point.  Since I don't have25
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the document before me, I can't be more specific than that.1

MR POWLES:  Just to assist my learned friend, I think tab 6 is the (Redacted) I2

believe tab 9 is the French version of that interview.3

MR VANDERPUYE:  Thank you very much.  That is very helpful.4

Q.   Let's go to maybe line 132 and see if that maybe is what you are referring to.5

Are we able to pull that up in eCourt, CAR-OTP-0089-1156, at page 1161.  Let's blow6

up lines 132 through 137 and see if maybe that's the issue.  Can you see that,7

Mr Witness?8

A.   Yes, I am now reading it.9

I will reread the translation as it is made here.  That is the Prosecutor who affirms10

that after giving testimony he was never contacted by anybody in connection with the11

case.  Now that is true.12

Now asked about whether he had said the truth in the course of the trial, particularly13

on the fact of not having received money from the Defence, and never having spoken14

with Bemba, he asserts that he wasn't sufficiently au fait of what was now admitted,15

and to have been afraid of contradicting the Defence of Bemba, feeling that if he had16

admitted being in contact with Bemba and receiving €100 that could have weakened17

the Defence.  Is that the case?18

Would you repeat that, Prosecutor?19

Well, asked about the fact that you didn't tell the truth in the trial particularly when20

you said that you had not received money from the Defence and that you had never21

spoken to Bemba, you said in the hearing in question that you were not really22

completely familiar with what was now being accepted and that you were afraid of23

contradicting the Defence of Bemba feeling that having been in contact with Bemba24

and receiving €100 could have weakened the Defence.25
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The person being questioned:  Weakening the Defence?  No.  I say -- I cannot1

say -- well, I don't understand this translation.2

I said that the €100 was for the trip and that I did not speak with Bemba, as I said.  I3

always had a doubt as to what I was saying.  This is not really well translated.  I4

don't know whether I had spoken with Bemba over the €100.  I said I received €100,5

as I had stated, but I was in a -- I'm going to defend myself.  And as I said at that6

time, I simply followed the advice of a professional man of justice, Mr Kilolo.7

Kilolo?8

He said, well, listen, and I asked, as I was saying, underneath, I wanted to9

under -- state, underscore that.  I said no here.  The reason was that it must be10

known that I never said that by admitting that that would have weakened the11

Defence of Jean-Pierre Bemba.  And for me personally, and I am now saying this to12

the office, and I said it to the police, I said it to the investigator who came to question13

me, to interrogate me in (Redacted) I told him I do not know whether I spoke with14

Mr Jean-Pierre Bemba or somebody else.15

Only Bemba or Kilolo could say that because Aimé Kilolo gave me somebody else, he16

didn't say who that person was, and when he gave me that person, he never even said17

that he was Mr Kilolo since he -- he just said, (Redacted) I'll give you somebody18

else."  And it is that conversation I had with that person whose name I do not know.19

I don't know whether it was Mr Jean-Pierre Bemba or somebody else.20

If Mr Jean-Pierre Bemba says that he spoke with me, well, I would accept that if21

Bemba himself says so.  If Kilolo were to say that he -- the person that he gave me to22

speak with was Jean-Pierre Bemba, that so be it, but it's only Bemba or Kilolo who23

could know that.  I personally don't know who it is that I spoke with, that Mr Kilolo24

gave me to speak with.25
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And I'll go even further.  I'm sorry, because I'm forced to tell truth.  So let me go1

further and say why the €100 here?  Where -- the €100 came up because before2

that -- and it is true that I made a trip to (Redacted) where I met Mr Kilolo.  And3

this was before my testimony at the Bemba trial.4

I came and I told him, well, since I missed the first plane, there were some time5

constraints during my trip, and since I had already undertaken the commitment of6

coming, I said "Fine, I will come, but I will be late."7

The ticket had been paid for a return trip on the same day, and because of that delay, I8

had no other possibility of having a round trip ticket at the same price, so I had to add9

€80.10

And when I got to (Redacted), after my meeting with Mr Kilolo, I told him that I had11

spent €80 of my own, apart from the expenses I had made in order to get to the12

airport.  So I told him unfortunately -- he didn't give me -- at the same time he said13

he would give it to me later.14

When I got to (Redacted) well, I told myself, personally, I didn't understand the silence15

of Mr Kilolo, who in fact never got in touch with me personally after that. And as I16

told my wife, well, I spent €80 in order to go and he never gave them back to me.  So17

I'm waiting for his call.18

So after some time when I was called, we were discussing to see whether or not I had19

to come to give testimony.  When I left (Redacted) I said that I would take a20

decision later.21

When I was called, as I already stated, there are some points perhaps that I forget and22

I recall them, I will include them in my statement.23

So when I got there, (Redacted) called me from the support office, the witness support24

office to organise the trip to The Hague. And when (Redacted) called me, I told him25
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why Mr Kilolo -- why is it that Mr Kilolo doesn't call me personally?1

Then after that, I don't know whether it's (Redacted) who told Kilolo to call me, but2

Mr Kilolo finally did call after that, and I expressed to him my concern.  And I said3

this isn't -- this isn't serious.  It was not serious on his part because I had taken the4

commitment even though I don't have a lot of money. €80 is a lot of money for me5

that I spent out of my own pocket.6

And this is how Mr Kilolo finally said that he would send it, and he sent that amount7

afterwards.  So it's within that particular framework that that took place.8

And let me point out that that sum of money was not a way of exercising influence or9

having me say something that is not correct during the trial.  And I must repeat that10

here.11

Everything I said at the time remains valid.  If the Prosecutor who does work that I12

appreciate, if he wishes to investigate this further, I would have one or two additional13

pieces of information that I can give, and that would be perhaps a good thing so that14

we together can serve the interests of justice for which we are all fighting here.15

So that is it.16

Q.   Let me just interrupt you for a moment, if I can. I think what we were talking17

about first was in relation to this provision of your statement, and that was18

paragraphs beginning -- I should say line 132 beginning in your statement at, I believe19

it was, page 1161, CAR-OTP-0089-1161.20

Now, you've mentioned a lot of things, some of which is actually contained in the21

statement that you provided, both on (Redacted) and later on developed during22

the process confirming that statement on (Redacted)23

But before you move on I just wanted to find out if there is anything else substantive24

about that statement, (Redacted) or the process of (Redacted) that you want25
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to bring to the Chamber's attention?  Is there any other substantive issue in relation1

to what you stated that you think you need to clarify for the Chamber or that you2

think might not be in your statement?3

A.   Thank you very much, Mr Prosecutor.  I think I have already said, sir, that the4

substance of my statement remains unchanged.  I am not a legal expert.  I'm a5

(Redacted) but I'm definitely not a legal expert.  And as I have6

said, I don't have the expertise you have when you look at a report, you immediately7

analyse it, I really focus on just a few items.  And I believe I've already said that there8

is no substantial change that I must introduce here.9

However, in the course of the procedure, because I don't have the training you have,10

sir, and I'm here faced with eminent jurists, so in the course of the procedure if there11

is something that I would have to correct I will do so.12

And I'm repeating that when I was called to certify, I was home and the police called13

me, and they told me it would only take five minutes, it's just simply to certify what14

you had said.  And so I accepted to go.  Of course, you know, because you have had15

many contacts with me.  So I didn't want to go into the whole background of that.16

The OTP contacted me several times.  You must know that because you are at the17

OTP yourself.  And so you must be aware of the exchanges I've had with the OTP.18

But apart from that, the substance of what I've said remains unchanged.  I have come19

here in order to help justice.  I'm not going to give you any legal theories because I20

would be incapable of doing so.21

It's just on some specific points that you can ask me things, sir. (Redacted) what is it22

you said?  Make me focus on some specific points because I don't have your legal23

culture.  And I said yesterday, when I spoke to (Redacted), very often I forget24

things.  So I want you to be pragmatic and ask me what is it exactly that must be25
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focused on.  Draw my attention to that specifically.  I ask you to be concrete and I1

think we could save time.2

PRESIDING JUDGE SCHMITT:  Mr Witness, you should give Mr Vanderpuye the3

chance to do so now.4

THE WITNESS:  (Interpretation)  Yes, very well then.  I'm sorry I did not respect5

the five-second rule.6

I would like you to ask me some specific questions.  I don't know whether my7

lawyer has something to say.8

MR CHAUSSONNIÈRE:  (Interpretation)  On this point, indeed, the witness would9

like to have some specific questions that he could answer so as to move on with the10

debate.11

MR VANDERPUYE:  I'm happy to do so and I appreciate the opportunity to be12

honest.13

Q.   So my question was specifically, do you have anything that you want to bring to14

the Chamber's attention regarding any uncertainties about the statement that we've15

been discussing other than what you've already mentioned?  And if the answer is no16

to that, then I'll put to you my next question which concerns specifics in the statement17

that you provided, okay?18

A.   Thank you very much, Mr Prosecutor.  I have told you that the substance19

remains the same.  I would also like to draw your attention to the fact that I am not20

really used to these types of procedures.  I spent an entire day in the police station.21

They took me from my house at 7 a.m. and I spent the entire day there.22

Questions were put to me, I gave them answers.  I would also, since we need to talk23

about this, I would like to mention that it was a rather robust or rigorous method of24

questioning me. But it really has nothing to do with the substance.25
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But I have to point out that to you because I think it is an important detail that might1

put me ill at ease.2

I have said, and I repeat once again, the substance is the same, and if there are any3

questions, any issues that need clarification given that (Redacted)4

(Redacted)5

Q.   Okay.  All right.  We've got that.  For the record, Mr President, with respect6

to the questions that are put to the witness in the context of this (Redacted)7

interview, which I've just indicated before, was at CAR-OTP-0089-1161, lines 132 at8

sequitur.9

These are addressed at his -- at the French translation of the original (Redacted)10

statement behind tab 4 of your binder.  For the record that is CAR-OTP-0074-0872, at11

page ending 880, in the middle of the paragraph -- in the middle of the page, rather,12

the paragraph in the middle of the page.13

Where it states, and I'll read it in French (Interpretation):14

"Questioned on why he did not tell the truth during the trial, particularly regarding15

whether he had not received money from the Defence and whether he never spoke16

with Bemba.  The suspect admits that he really had not fully understood the17

situation and that he had now realised what it actually was.  He added that he had18

been a bit concerned about opposing Bemba's Defence and that -- he felt that if he had19

admitted receiving €100 from the Defence team, that would have weakened the20

Defence case."21

That's what's being referred to in the transcript before you now as well.  And I22

should point out the original of that iteration of the facts in the (Redacted) is at23

page -- first of all the document it says is behind tab 3 of your binder24

CAR-OTP-0074-0860, at page 0867, lines 161 through 165.  That's just to orient the25
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Chamber and the witness as to where that information is coming from that the1

witness has now addressed.2

A couple of things I wanted to go over with you, sir, is first in respect of the money3

that you received, the €100.  Can you tell the Chamber whether you received that4

money before or after you spoke to, or you believe you might have spoken to5

Mr Bemba?6

A.   You're asking me whether that amount of money was received before or after7

having spoken to this person Jean-Pierre Bemba who was handed over to me on the8

phone and who was supposed to be Jean-Pierre Bemba.9

Well, I remember, and I have told you here that personally I'm very bad with dates.10

I said it yesterday and I also told the (Redacted) the day before yesterday because of11

certain issues that I have.  I forget certain things.  But I cannot say I have forgotten12

that I received €100.  I did receive that money.13

I said that I was told at one point that I was speaking to Jean-Pierre Bemba, and that14

was I think before I came here. But regarding the date it is the investigator who can15

tell me.  I told him during the questioning that I did not know the date, and he told16

me the date and noted it down.  But for sure the €100 I received it through Western17

Union, and this can be cross-checked.  I cannot deny it.  Regarding the telephone18

contact, I had it.  It is only Mr Kilolo and Senator Jean-Pierre Bemba who can say19

whether I actually spoke to Mr Bemba himself.20

Q.   Mr Witness, I hate to cut you off, but my question is one of sequence, not in21

terms of dates or anything like that.  So my question is:  Did the phone call that22

you're speaking about precede the contact that you -- did the phone call precede your23

receipt of the money or follow your receipt of the money?  That's all.  Whatever24

date it may have happened on, whatever dates they may have occurred on, in which25
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sequence did those two things occur?1

A.   If I am not mistaken, as I've said and I repeat, that is not my strong point.2

When I spoke with Mr Kilolo, I believe that one day or two days afterwards he sent3

that money through Western Union.  That money was sent after because -- this is4

what I told him, I am not even sure that Jean-Pierre Bemba even knows whether I'm5

coming to testify or not because I was a bit worried, I was -- because the money that I6

had spent had not been reimbursed to me, and I told him that, "I would like to speak7

with your boss."  But as to know whether the person I spoke to was actually him or8

someone else, I really cannot say.9

Q.   Mr Witness, I hate to cut you off again, but I think you've answered the question,10

and which was, which came first, the call or the money?11

I'd like to show you a document.  It is CAR-OTP-0070-0005, it's behind tab 26 of the12

Chamber's binder.  And what this is, I'm going to show you, is a Western13

Union -- wait a minute.  Let me make sure I have the right one here.  Okay, I do.  It14

is a Western Union spreadsheet which concerns certain transactions.  We'll have to15

go to tab 45 of this sheet when we get it up.  And we're going to go to row 5 of this16

sheet.17

And what I am showing you, as I indicated, a spreadsheet from Western Union which18

reflects the amount of $130, US dollars and 11 cents.  The sender's name is Mr Kilolo.19

And if we can scroll over to the right just a bit - stop, stop, stop - we can see at column20

G the time sent, and that is in Eastern Standard Time US, 12.45, (Redacted)21

(Redacted)22

(Redacted)23

And if we continue to scroll on over to the right we can see that the location that it's24

sent from is in Belgium.  And there you can see a street address associated with the25
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sender.1

And if we can continue on to the right to row U, we'll see the amount sent in local2

currency, which in Belgium would be euros, 100.3

And if we scroll over to the right, we can see the receiver's name, the payee, that's4

your name; correct?5

A.   I said that a short while ago, yes, I admit having received that money from6

Mr Kilolo.  So that is quite normal.7

Q.   Okay.  And we're going to scroll over to row AB and AC -- I mean, I'm sorry,8

columns AB and AC, and here we can see the date and the time, 6 October 2012 is the9

pay date.  13.59 standard -- Eastern Standard Time US is the time.10

Does that seem or does that comport with your memory as to about when it is that11

you received the payment from Mr Kilolo, that is on 6 October 2012?12

A.   Thank you, Mr Prosecutor.  If it is indicated that way, I took the money, I took13

€100.  Even if I no longer remember the date, the evidence is there.  The essential14

thing is that I received $100 from Mr Kilolo.  I have a lot of things in my mind, but I15

received the money, so I do not know why we should be beating about the bush to16

know precisely when he had called me to say he was sending me the money.17

Q.   Got it.  We'll let the Chamber worry about the details.  You worry about the18

answers to the questions, is that okay?19

A.   Very well.20

Q.   Let me show you another document, but before I do let me ask you:  Do you21

recall the telephone number that you were using back in 2012?  If you don't, let me22

know.23

A.   I was using the same number as I'm using now in 2012.  It was (Redacted) Is24

the same telephone number that I still have now.25
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Q.   All right.  Now I'd like to show you CAR-OTP-0090-0630 in eCourt.  And1

while that's coming up, I'll let the Chamber know that that is behind tab 40 of your2

binders.  And I'll let you know, Mr Witness, that this concerns material that's been3

provided to the Chamber which reflects certain telephone calls concerning your4

telephone number.5

On this document we'll need to go to page ending 0718.6

What I'd like you to take a look at first of all is to see if you can recognize your phone7

number here, specifically I'll refer you to the column that says receiving number, it's8

actually about the seventh or eighth column from left to the right.9

A.   Yes, it is my phone number.10

Q.   And in respect of those five calls, two are indicated as SMSs, which follow each11

other in relatively close sequence on 5 October 2012, at 1800 hours 13 minutes12

30 seconds, and then 1800 hours 47 minutes 59 seconds.13

Can you tell the Chamber if you recall, and only if you recall, receiving SMSs from14

Mr Kilolo on or about the dates that are indicated here, that is the day before you15

picked up the money from the Western Union facility?16

A.   Thank you for that question.  To say that I remember, I don't know whether the17

SMSs were sent.  I receive messages, but if the records show that this was the case,18

then this is it.  I have -- I receive several SMSs, so I cannot recall all of them.  But if19

this is a record that satisfies that, it means it is true.20

Q.   Okay.  Thank you.  Fair enough.  In the course of -- well, let me just ask you21

one other question:  Do you remember what date it was that you met with Mr Kilolo22

in (Redacted) as you've referred to here?23

A.   I do not remember the precise date on which I met with Mr Kilolo.  I was24

travelling.  And in just the same way I do not remember the date that I came to25
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testify.  I don't have all that in my head.  But what I know is that I use the Internet1

quite a lot, and personally I follow up this trial and in one of the documents of the2

Court, I realised that it was in June or something like that, I'm not quite sure.3

But talking about my travels, yes, I did travel.  Mr Kilolo may remember the date.4

But I know that I went to (Redacted).  I spent one night there and I left.  So there is5

no problem with that.  And if you want to be very sure, Mr Kilolo can assist, but I6

don't have the precise date myself.7

Q.   Let me just show you a document, it's behind tab 33 for the Chamber's benefit, it8

is CAR-D21-0003-0036.  And I just want to show you this document and see if it9

refreshes your recollection or if you can confirm it, its accuracy.10

And if we can blow up the top third of that document that would be helpful.11

First, I'd like to ask you if you can recognize your name and/or email address on this12

document?13

A.   Thank you for the question.  Yes, it is my name.  So you have the documents14

that you really need.  It is indeed my email address and I can see the dates right15

there.16

Q.   Okay.  Does it seem accurate to you?  Are those the right dates?  And what17

date -- first of all, what date are you referring to and is it the right date in terms of18

when you met Mr Kilolo?19

A.   Can you scroll down -- or, rather, if you can scroll further down.20

Q.   I'll take you to the next page if you'd like to look at that as well.21

A.   Let me look at what is there first.  What I can see is that this is an authentic22

document.  There is no doubt about it.23

Q.   Let's just go a little bit further down the document so the witness can see what's24

there.  And then if we can go to the next page so he can see what's there as well.25
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All right.  All I want to do is I want to see if I can confirm with you that this is at1

least relatively accurate as concerns when it is that you went to go meet Mr Kilolo in2

(Redacted) if it comports with your memory about that meeting and approximately3

when it occurred.4

A.   It seems to be logical to me because when the trip was initially planned, I was5

supposed to leave (Redacted), but with a stopover in (Redacted).  And when6

I changed the itinerary, I made a stopover in (Redacted), and so I needed to pay a7

supplement.  I stopped over in (Redacted) and I think it was still with (Redacted) if I8

remember correctly.9

Q.   Okay.  That's very helpful.  Let me show you one other document and that's10

at --11

PRESIDING JUDGE SCHMITT:  Do you think you can go quickly to this document12

or should we have the break now?13

MR VANDERPUYE:  I think it should be fast, Mr President.14

PRESIDING JUDGE SCHMITT:  Okay, then please continue.15

MR VANDERPUYE:  It's at tab 34 of your binder  CAR-D21-0003-0040.16

Q.   What you are looking at is a hotel booking made by Mr Kilolo for Tuesday,17

5 June 2012, which appears to be at the (Redacted)18

I just want to confirm with you whether you stayed at this hotel during your stay in19

(Redacted) to meet Mr Kilolo?20

A.   What I do remember about the hotel is (Redacted).  That's just the name.  I do21

not remember the rest.  So I just knew that it was something (Redacted).22

Q.   Thank you very much.23

MR VANDERPUYE:  Mr President, I'll pick up when we come back after the break24

and I won't be very long.25
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PRESIDING JUDGE SCHMITT:  Yeah.  We have a coffee break until 11.30.1

THE COURT USHER:  All rise.2

(Recess taken at 11.00 a.m.)3

*(Upon resuming in private session at 11.33 a.m.) Reclassified as open session4

THE COURT USHER:  All rise.5

The International Criminal Court is now in session.6

PRESIDING JUDGE SCHMITT:  Just to inform the parties that we will continue at7

2.30 with Witness 267.  This means that with all probability we will not conclude the8

testimony of Mr Witness 214 who is sitting in the courtroom at the moment.  This9

has also as a consequence, Mr Chaussonnière, that you have to be available tomorrow.10

I know that you said you have other commitments, but since you have started this11

you should also finish it.  And it is -- and you can see that it is important that you12

support your client and because of that you have to be available tomorrow here.13

Then I would like to address Mr Vanderpuye, what we discussed at the start of the14

first session about this disclosure issue.  Have you inquired why this was not15

communicated to the Defence?16

MR VANDERPUYE:  Mr President, I have inquired, but it's very preliminary.  And17

from my inquiry, my understanding is that it was simply missed.  So I'll have to dig18

a little bit more and see if that's the case, but that's what I have at the moment.19

PRESIDING JUDGE SCHMITT:  This is now -- what I'm now saying is not a decision20

or a ruling, but it's just an announcement.  We note the discussion this morning of21

course and -- about not being informed that -- of the Defence that P-214 changed his22

mind and was amenable to being interviewed by the Defence in August 2015.23

As indicated during the morning by the Presiding Judge, the Chamber does not24

consider the Prosecution has presented adequate justification for why this fact was25
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not shared with the Defence in a more timely manner.1

We also note, the Chamber, that as a result, the Defence team's preparation for P-2142

has been negatively affected, however it must be noted that P-214 is here now and can3

be fully examined by all Defence teams.4

The Chamber will not order any concrete remedy for this non-disclosure now, but we5

will be sensitive to any Defence request for additional time to conduct its examination6

of P-214, particularly if significant unexpected information arises during the Defence7

examination of this witness.8

So this is an attempt to give a sort of remedy to the Defence, and we are also aware of9

the fact that you would need perhaps more time for preparation, and because of that I10

assume that we will not have a very long direct examination now anymore, and then11

we would have a relatively extensive lunch-break where you can additionally prepare12

yourself for the examination of this witness.13

MR POWLES:  I'm grateful for that, Mr President.  Thank you.14

PRESIDING JUDGE SCHMITT:  So Mr Vanderpuye, you have the floor again.15

MR VANDERPUYE:  Thank you again, Mr President.16

Q.   Good morning again, Mr Witness.17

MR VANDERPUYE:  Just so that we're clear going forward, Mr President, I had18

tendered the witness's prior statement yesterday for admission into evidence, and I19

believe the witness had indicated at that time he had no objection to the presentation20

of that evidence.  So I wanted to confirm with the Chamber the status of that -- of his21

statements.22

PRESIDING JUDGE SCHMITT:  Yeah.23

MR VANDERPUYE:  I don't know whether you've deemed them admitted or24

submitted.  I would request that they be admitted nevertheless.25
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PRESIDING JUDGE SCHMITT:  So we understand it for now as formally submitted,1

to put it this way.  So please continue.2

MR VANDERPUYE:  Thank you, Mr President.3

Q.   Mr Witness, I just want to show you a document.  It's behind tab 1 of the4

Chamber's binder.  And I'm going to ask you if you recognize the document.5

PRESIDING JUDGE SCHMITT:  The witness is raising his hand.  And as we have6

said, before we started with the testimony of the witness, if he does so he has the7

floor.8

THE WITNESS:  (Interpretation)  Well, thank you, Mr President, for giving me the9

floor.  I followed what you had to say with great attention.  You're asking or10

requesting that my counsel remain in the courtroom, which means that of course,11

I -- which means that of course I also have to stay.  I also have a number of12

commitments towards my family; (Redacted)13

(Redacted), I have to be present.  I had to -- I was supposed to be going back14

yesterday according to the calendar that was given to me by the VWU.  My plane15

was reserved for yesterday and they said subsequently that I would be travelling16

today.  It's a real shame, but there we are.  That is the procedure, but I would like17

for this to be taken into account.18

And I do not see why the Defence or the Prosecution -- well, at the outset, I had had19

enough of all of this. I didn't really want to meet with anybody, whether it be the20

Prosecution or anyone else, but then I asked the Prosecution, I asked them last21

Monday on the telephone for clarification.  I wanted them to also interview me.22

And then when I asked them that question on the Monday, the investigator who came23

to (Redacted) said to me that the OTP has a counsel, and they gave the message to said24

counsel, and if the counsel has contacted the other parties and have declined the offer,25
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then it is not for me to go through all of this.1

And, well, I had said that I was willing.  I think you should really take into account2

that I was willing and I need to go home (Redacted)3

PRESIDING JUDGE SCHMITT:  Mr Witness, of course this means that you -- an4

inconvenience for you and a major inconvenience.  I understand that.  But you are5

here as a witness to help this Court and this Chamber to establish the truth.6

Not every scheduling matter that has been preplanned can be fulfilled as it was7

envisaged before.  This is the reason why we continue with your testimony today8

and with all probability tomorrow.9

And this is also the reason that I said it is important that you have counsel with you10

and that counsel will be with you tomorrow.11

So this is perfectly clear that this is not a very good situation, a nice situation for you,12

but you have also to understand that this is not something that can be avoided13

sometimes since such scheduling, as I said, trial hearings evolve and you do not know14

what happens.  So I just wanted to tell you that so that you know the background a15

little bit.16

And of course, also when we -- the examination, meaning the questions and the17

answers by anybody in the courtroom are focused, this procedure will be quicker18

than when questions and answers are not focused, to put it this way.19

MR POWLES:  Mr President, I apologise for rising, but may I raise two things.  One20

is a technical matter.  The English transcript on my screen is not working.  I don't --21

THE COURT OFFICER:  (Microphone not activated)22

MR POWLES:  Okay. I'll do that.23

The second matter is I read it in the French, but it seems at page 40 the witness24

referred to the other parties refusing to see him.  And I wonder whether that could25
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be clarified because as far as I'm aware no one from my team has ever refused to meet1

with this witness, as far as I'm aware.2

PRESIDING JUDGE SCHMITT:  Perhaps you could clarify it during your3

examination, too.  That would perhaps be the best way.  I don't want to interfere in4

that respect.5

MR POWLES:  I understand.6

PRESIDING JUDGE SCHMITT:  So Mr Vanderpuye, please continue.7

MR VANDERPUYE:  Thank you, Mr President.  I'd asked for a document, I don't8

think I got to put the ERN number on the record, it's CAR-OTP-0074-0710.9

Q. I want to show you a document and then I'll ask you if you recognize it and so10

on.11

All right.  If we could just go down to the bottom of the document for a moment.12

The first thing I'll ask you, sir, is:  Do you recognize any of the signatures on this13

document?14

A.   Yes.  Thank you for the question.  I do recognize my signature.15

Q.   Okay.  And do you remember having signed this document on (Redacted)16

in the course of your interview with (Redacted) and in the presence of17

investigators from the Office of The Prosecutor?18

A.   Yes, indeed.19

Q.   And was the document that you have in front of you here explained to you20

before you signed it?21

A.   Yes, it was explained to me.22

Q.   All right.  That's all I wanted to know about that document.23

And then I'd like to take you to another document.24

And by the way, for the Chamber's benefit, the translation of this document is behind25

ICC-01/05-01/13-T-35-Red-ENG WT 04-11-2015 36/88 NB T
Pursuant to Trial Chamber VII’s instructions, ICC-01/05-01/13-1209, dated 2 September 2015, this lesser redacted public version of the transcript is filed in 

            the record of the case



Trial Hearing                            (Private Session)                      ICC-01/05-01/13
WITNESS:  CAR-OTP-P-0214

04.11.2015 Page 37

tab 2.  It is CAR-OTP-0074-0822, at page 0823.  That's the French translation of the1

document.2

The next document I'd like to take you to, sir, is CAR-OTP-0074-0860.  And once3

again, this is the original (Redacted) version of the statement that you provided on4

(Redacted).  It's behind tab 3 of the Chamber's binder. When we get there,5

I'm going to have to go to page ending 0862, and that's in the (Redacted) For the6

Chamber's benefit, the French translation of that document is at tab 4 of your binders.7

And the specific reference that I will be taking the witness to is at page ending 0876.8

The document itself is at 0074-0872.9

All right.  So what we have here first, Mr Witness, is the (Redacted) version of your10

statement.  At the bottom of the page we'll see the signature that I took you to before,11

which you confirmed.  No, maybe we won't.  0074-0860.  Yes?  Okay.  There we12

go.13

Do you recognize the document?  That's the one bearing your signature at the14

bottom of the page that I showed you before.  You confirm that's your signature, sir?15

A.   Yes, indeed.16

Q.   Now I want it take you to page ending 0862 of this document.  And for the17

Chamber's benefit that is at page ending 0876 behind tab 4, which is the French18

translation of the document.  And in particular I'd like to focus you if I could on19

line 6 through -- 6 and 7, I suppose, of this document.  And are you able to read that20

in the (Redacted) sir?21

A.   Is that paragraph 6 and 7?  Do you want me to read the whole thing?22

Q.   Just line 6 and 7.23

(Redacted)24

(Redacted)25
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(Redacted)1

Q.   Thank you for that, sir.  Did you understand what you read, let me ask it that2

way?3

A.   Yes, I did understand what I've just read.4

Q.   And what we have in the French translation of the document is as follows in5

French:  (Interpretation)  It says:6

"The suspect claims to read and write the (Redacted) language and has expressed the7

wish that the present act be drawn up in (Redacted) End of quote.8

Is that roughly -- well, better than roughly, is that what it says in (Redacted) that you9

just read out?10

A.   Yes, indeed.  Yes, indeed.  I do understand that that is what it means in11

(Redacted)12

Q.   All right.  Just bear with me one moment.13

All right, Mr Witness.  I just want to confirm with you that when you provided your14

certification of that prior statement to the (Redacted)15

that you confirmed to them that what you said in (Redacted) was accurate and16

true and that what you said to them also on (Redacted) was true.  Can you17

confirm that to this Chamber?18

A.   Yes, I can confirm that I provided a statement, and I said that the substance19

remained the same.  But I would like to point something out.  I do not want to come20

back to this issue that might end up being rather lengthy.  What I would like to say is21

the following, I repeat, I said that I speak (Redacted).  Well, I do and I don't.22

And when I see in paragraph 6 or 7 that this question was put to me, this was done23

through an interpreter, so this is to say that there are quite a few shortcomings in my24

(Redacted) There was a lady present but, as I said, the substance remains correct,25
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but I do -- my (Redacted) is not wonderful, but I did need to draw your attention to1

this.2

Q.   Thank you, Mr Witness, that is very much appreciated.3

MR VANDERPUYE:  Mr President, I have no further questions for the witness.4

PRESIDING JUDGE SCHMITT:  Thank you very much.5

So we would now come to the examination by the Defence.  As I said, the Chamber6

is mindful of the problems that have been arising through this, let me put it this way,7

disclosure issue.  So we could start with one Defence team if one Defence team8

would indicate that it would like to do so, wish to do so, is prepared to do so, or we9

start at 2.30 with the -- excuse me, we defer it until tomorrow 9.30.  Excuse me, it was10

my fault.11

I'm now mixing the different witnesses.  And could you please also indicate how12

long you envisage your examination as it stands now of course.13

MR POWLES:  It's always very difficult of course to estimate how long one might be.14

My current estimate is approximately an hour and a half, give or take.  That would15

be an estimate.  And I don't know whether any of my learned friends have questions16

for this witness.17

PRESIDING JUDGE SCHMITT:  Yeah, then just the general question to all Defence18

teams, who wants it rise, say something in that respect.19

MR KILENDA:  (Interpretation)  Thank you, Mr President for allowing me to20

address the Court.  Despite the fact that we did not have a meeting with the witness21

as we would have liked to have done, we have been able to obtain what we wanted22

and our cross-examination will take no longer than eight minutes.  So we will be23

very brief.24

PRESIDING JUDGE SCHMITT:  This seems to be very exact amount of time.  So it25
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looks like or at least it sounds like you have tested this before.  So would you be1

prepared to start with the examination now so that we can do this and then resume2

with this witness tomorrow morning at 9.30?3

MR KILENDA:  (Interpretation)  I would not like to cause any prejudice to the4

interests of the other Defence teams, but hand on my heart of counsel that it will be5

eight minutes for us.6

PRESIDING JUDGE SCHMITT:  Mrs Taylor is laughing, has to -- you also have a7

comment on that, or do you have own ideas how long your examination, if ever, will8

be?9

MS TAYLOR:  I'm afraid I can't be as scientific as my colleague, but I anticipate if we10

have any questions they would not be very long.  Thank you.  But we would need11

to have the benefit of reflection on the basis of the witness's (Overlapping speakers).12

PRESIDING JUDGE SCHMITT:  And Mr Taku.13

MR TAKU:  May it please the Court, we do not have any questions for this witness.14

But I just wanted to respectfully, your Honours, apply that Mr Arido is not feeling15

well and that exceptionally you may grant him permission this afternoon so that he16

could attend some medical attention this afternoon.  He will be back here tomorrow,17

your Honours.  But I will be here.  He has permitted me to remain here and18

represent him.19

PRESIDING JUDGE SCHMITT:  As we generally have the attitude in this courtroom20

to trust and -- perhaps, first, first, Mr Vanderpuye, do you have any comments?21

MR VANDERPUYE:  Well, Mr President, obviously if he's not here, then he's given22

up a valuable right that he has to be here, so to the extent that the Court is minded to23

grant it, given the extenuating circumstances, I would only ask that a written waiver24

be executed, that it be placed as part of the record of proceedings so that it is not an25
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issue that arises later on.1

PRESIDING JUDGE SCHMITT:  As I started before you, I gave you the floor,2

Mr Vanderpuye, we have the general attitude here as the Bench when counsel tells us3

something that we trust that, and if you tell us that Mr Arido does not feel well, then4

this is a fact for us, and so we -- if he waives his right to be present, then the Bench5

and the Presiding Judge does not have a problem exceptionally, because this is an6

exceptional circumstance if he does not feel well.7

So if you declare for him that he waives his right to be present in the afternoon this8

will be granted.9

MR TAKU:  Yes, your Honours.  He gives me the permission to be here in the10

afternoon.  The witness that will come next, we'll have a few questions to ask in light11

of the disclosures that were made and the ones that came -- we got -- we got to know12

about this morning.  But Mr Arido he's here.  If the Court wants, they can put the13

question to him, but he has permitted me, or instructed me, to inform the Court that14

he's really not feeling well.15

PRESIDING JUDGE SCHMITT:  Mr Vanderpuye, you want to add something?16

MR VANDERPUYE:  On a different issue, Mr President, and that has to do with the17

procedural remedy with respect to the disclosure issue, as the Chamber has18

characterised it, concerning the witness's consent to meet with the Defence.19

One, I will try to get better information for the Chamber because I wasn't able to20

provide that earlier.21

Two, in terms of -- in terms of the potential prejudice that has been asserted by my22

colleagues, I would note, one, that the information elicited during the course of the23

examination-in-chief largely, if not entirely, corresponds to the statement that was24

provided to the Defence which was disclosed on 14 February 2014.25
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So in terms of preparation for the examination of the witness on the basis of that1

statement, I would suggest that that's a pretty sizable amount of time in which to2

prepare.3

And in addition to that, in respect of the disclosure of the further certification of the4

statement on (Redacted) that information as well was disclosed as soon as5

possible and largely, if not entirely, corresponds to the underlying statement as well.6

So I wish to just make a note of that for the record.  And I'm sure the Chamber is7

aware of that as well.8

PRESIDING JUDGE SCHMITT:  So I think we -- I find it, that it is of course no9

scientific matter, but I would find it better to have the whole examination by the10

Defence tomorrow since we are only talking about eight minutes with what11

Mr Kilenda told us, and he will perhaps even have nine or 10 minutes.  But12

we -- really, I will look tomorrow on the watch if this is exact or not, just because I'm13

interested in.14

So we now have a longer lunch-break than we would have normally, but this is for15

the purposes for -- also for the additional preparation of the Defence.  So we resume16

at 2.30.17

THE COURT USHER:  All rise.18

(The witness stands down)19

(Recess taken at 12.00 p.m.)20

(Upon resuming in open session at 2.31 p.m.)21

THE COURT USHER:  All rise.22

THE COURT OFFICER:  Mr President, for the record, we are in open session.23

PRESIDING JUDGE SCHMITT:  So good afternoon, Mr Smetana.  A warm24

welcome in the courtroom again.25
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WITNESS:  CAR-OTP-P-0267 (On former oath)1

THE WITNESS:  Good afternoon.2

PRESIDING JUDGE SCHMITT:  I have to ask for your forbearance.  Being told3

yesterday that you are a stand-by witness causes significant inconvenience for you.4

We are fully aware of that.  But I think you have also recognized yesterday during5

the session that new issues came up and new information came up that led to further6

discussions and to further informations and disclosure.  This caused the delay.7

And I want to make clear again and reiterate what I have said yesterday, there is no8

criticism in relation to your person and of course no reproach at all in it.  I wanted to9

make that clear from the outset so that you -- I know we -- I cannot dispense you from10

the inconvenience that you have been going through today, yeah.11

THE WITNESS:  Thank you very much for that, sir.12

PRESIDING JUDGE SCHMITT:  And we continue with the examination, Mrs Taylor13

perhaps I thought.14

MS TAYLOR:  Thank you, Mr President.15

QUESTIONED BY MS TAYLOR:  (Continuing)16

Q.   Good afternoon, Mr Witness.17

A.   Good afternoon.18

Q.   Thank you very much for making yourself available to answer our further19

questions.20

PRESIDING JUDGE SCHMITT:  Yes, Mr Smetana.21

THE WITNESS:  Your Honour, I think I have called the Court today that I will not be22

able to answer any further questions than the technical questions we had in the past.23

I'm not sure if you're aware of this.24

PRESIDING JUDGE SCHMITT:  Mr Smetana, I explain something to you.25
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We -- you are a witness for this Court, as I said in the beginning, to assist us to1

establish the truth.  And the structure of the procedure here is the following:  You2

were called by the Prosecution.  You have been examined by the Prosecution.  And3

then the examination by the Defence started and that is the right of the Defence.4

And there was nothing in the behaviour, in the questioning of the Defence that was5

reproachable.6

So you have to go through this.  I have to put it bluntly to you.  If there are7

questions that you cannot answer and you do not know anymore, or you say these8

are legal matters that I'm not an expert and I cannot say anything, that is another9

thing.10

But as I said, the structure is such that the Defence is now -- it's their turn to question,11

and as I know Mrs Taylor and also perhaps Mr Gosnell who will be the next, they are12

not the ones to put you into the corner.13

THE WITNESS:  Thank you for that.14

If I may, a short statement in the name of the company as well, because I'm not a15

lawyer of our company.16

PRESIDING JUDGE SCHMITT:  Yeah.17

THE WITNESS:  So, your Honour, as you know, Western Union is an18

American-based company, in Denver, and you might know that they have put a lot of19

efforts in being able to provide the Court with all the evidence we could find out20

regarding this case.21

I have been interviewed by ICC in Vienna and signed a written statement on 2822

October with regard to the listed CAR and OTP file numbers and Austrian 312, 314 as23

mentioned in this statement.24

My expectation for testifying in your honourable ICC Chamber was to explain25
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Western Union money transfer system as far as requested and to verbally testify on all1

the transactions found in our systems on the names which have been submitted to me2

through the Austrian prosecutor.3

Your Honour, I believe I have done this part on explanations and I hope you will4

respect my and the company's decision, I have asked our legal team from Western5

Union internationally and in US how to go further, and actually I was told to tell6

about the technical part and not any -- any other questions.7

So I'm not a lawyer representing Western Union here.8

PRESIDING JUDGE SCHMITT:  I understand this, Mr Smetana.  But what we are9

doing now is the following:  We continue with the examination by the Defence, and10

listen what questions are put to you, and then we will hear what your answer is, or if11

there is any answer, yeah?12

THE WITNESS:  Okay.13

PRESIDING JUDGE SCHMITT: I think we do it this way.  And as I said, legal14

matters I think he cannot -- cannot answer, I would say, not as a legal expert, but of15

course we have to look into the concrete questions that are put to you, yeah?16

You are now -- you are now here as a witness of this Court in the courtroom, it is17

understood, and I have told you that we understand your situation, but I think we18

should now continue.  And Mrs Taylor is mindful of that, what we have been talking19

about and also other Defence counsel who is continuing with the questioning.20

I think, Mrs Taylor we give it a try and look how far we get.21

MS TAYLOR:  Thank you, Mr President.22

Q.   Mr Witness, yesterday I believe we established that the first Austrian23

prosecutor's request was dated 8 November 2012 and that the order of the Court was24

15 November 2012.  Do you recall that or do you want to refresh your memory by25

ICC-01/05-01/13-T-35-Red-ENG WT 04-11-2015 45/88 NB T
Pursuant to Trial Chamber VII’s instructions, ICC-01/05-01/13-1209, dated 2 September 2015, this lesser redacted public version of the transcript is filed in 

            the record of the case



Trial Hearing                            (Private Session)                      ICC-01/05-01/13
WITNESS:  CAR-OTP-P-0267

04.11.2015 Page 46

looking at the order?1

A.   No.  I recall that.2

Q.   And yesterday you testified that you did not transmit any materials to the ICC3

Prosecution, such as the contents of transactions, before you received an official4

request from the Austrian prosecutor?5

A.   As I said, I'm having hundreds of cases, and I cannot remember every email or6

every correspondence.  And I wouldn't say more on that.7

Q.   And do you recall responding to my colleague, Mr Gosnell, that usually a8

request from the Austrian prosecutor's office would be in writing?9

A.   This is the usual procedure.10

MS TAYLOR:  Mr President, can we briefly go into private session.11

PRESIDING JUDGE SCHMITT:  Yes, of course.  Yes.12

*(Private session at 2.39 p.m.) Reclassified as open session13

THE COURT OFFICER:  We are in private session, Mr President.14

MS TAYLOR:15

Q.   Mr Witness, do you know a Prosecution investigator called (Redacted)16

(Redacted) (phon)?17

A.   Yes, I know him as well.18

Q.   How did you meet him?19

A. (Redacted) was referred, I think, from one of my colleagues to me to20

probably assist our work in certain cases in -- in Europe.21

Q.   Is he someone you would characterise as a friendly acquaintance, a mate as we22

would say in Australia?23

A.   Well, this person is actually a very nice person, but I cannot say that this is a24

friend.25
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Q.   Do you recall him emailing you and asking for your help in relation to the1

investigation to the Central African Republic?2

A.   I recall certain emails, but I'm -- I'm not -- I'm not remembering all the details or3

so.4

Q.   Would it assist you to have a look at the contents of one of those emails?5

A.   As I said, it's very difficult here to answer as I'm actually not even allowed to6

answer for my company, so ...7

Q.   I think -- has -- have you received a binder of documents from the Registrar?  If8

you could turn to tab 9, and that's CAR-D20-003-0009.  Sorry, it's tab 8, sorry.9

There's an email addressed to Herbie (phon), and it starts with "Thank you for that10

last lot of checks, mate."  Does this refresh your memory?11

A.   I know the typing of this kind of probably Australian language.  We don't use12

that in Austria too much, so ...13

Q.   It's a request I believe for you to provide him information concerning14

transactions regarding several persons.15

A.   Yes, and for that I have no comments on that.16

Q.   Well, Mr Witness, did you help him?  Did you provide him this information?17

A.   I'm not commenting this because I would have to follow up all these mails, and18

the problem is also that (Redacted)19

(Redacted)20

MS TAYLOR:  I believe we can go into open session.21

PRESIDING JUDGE SCHMITT:  But -- no, no, let me -- but Mr Smetana, I think you22

could at least say if you have a recollection when you see this email and you could23

even say if you have a recollection if you have followed what is requested in this24

email.  I think this was the question and I think this effort could be made.25

ICC-01/05-01/13-T-35-Red-ENG WT 04-11-2015 47/88 NB T
Pursuant to Trial Chamber VII’s instructions, ICC-01/05-01/13-1209, dated 2 September 2015, this lesser redacted public version of the transcript is filed in 

            the record of the case



Trial Hearing                            (Private Session)                      ICC-01/05-01/13
WITNESS:  CAR-OTP-P-0267

04.11.2015 Page 48

THE WITNESS:  To be honest, I cannot remember what I have sent back or not.1

MS TAYLOR:  Perhaps we can go into open session and perhaps I can assist you to2

remember.3

PRESIDING JUDGE SCHMITT:  Then open session.4

(Open session at 2.44 p.m.)5

MS TAYLOR:  If we could perhaps turn to tab 9 of your binder, and that's6

CAR-D20-003 -- sorry, we're not in --7

THE COURT OFFICER:  We are now in open session, Mr President.8

MS TAYLOR:9

Q. If we could turn to CAR-D20-003-0011, tab 9 in the binder.  And I believe it10

should have a page, two pages if it's been printed correctly.  There is, on the first part,11

I think is an email, and I won't mention the name, so please don't mention it, from the12

OTP investigator.  And I think on the second page there is your response.13

A.   I don't have any further pages.  I just have the one from (Redacted)14

Q.   And when turn it over, is there --15

A.   There is a response from my side.16

Q.   And it's titled I think ICC request -- sorry, there is an attachment, isn't there, to17

this email.  There is no transcript?18

A.   Yes.  I can see the attachment now.19

Q.   And the attachment has a date on it I think, 4 October 2012, and it appears to be20

an Excel sheet?21

A.   I can see this.22

Q.   Do you recall sending this Excel sheet to the ICC Prosecutor -- or, investigator,23

sorry?24

A.   Very difficult for me as I'm handling hundreds of emails and -- and sheets25
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within the company or --1

Q.   Is this your --2

A. -- without --3

Q.   Is this your email address?4

A.   Yes.5

Q.   And does that look like an Excel sheet that you would have prepared?  We can6

turn to it so you can see.7

A.   Not sure about this CPI, but it might be.  I don't know.8

Q.   Well, perhaps we can then turn to tab 10.  And that's CAR-D20-0003-0012.  I9

think that's it.  This is an Excel sheet.10

A.   And what is the question?11

Q.   Is this the Excel sheet that you sent to the Prosecution investigator?12

A.   That -- that might be because it could have been an update on -- on certain13

names within a certain time frame.  I'm not -- I'm not fully sure about it, but this14

might be.15

Q.   And if you turn to page 3, for example, you can see I think various names16

including Aimé Kilolo.  And on page 3 you can see Fidèle Babala.17

A.   When I go to part 10, first, second, you said third page?18

Q.   Page 3, you can see the name of Fidèle Babala, and on page 2, I believe you can19

see the name of Aimé Kilolo Musamba.  And there is various other names as well.20

A.   I cannot find it.21

Q.   That's not important, Mr Witness.  We can move on.22

So this was a -- do you recognize that this could be the attachment that was attached23

to your email of 11 October?24

A.   Yes, that could be, yeah.25
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Q.   And is it correct that your meeting with the Prosecution in Vienna occurred1

later, I believe it was 19 October 2000 and --2

A.   The problem is I cannot remember the meeting.3

PRESIDING JUDGE SCHMITT: Mrs Struyven.4

MS STRUYVEN:  Mr President, I think as the Defence is aware, and we've informed5

them yesterday, a first meeting according to our notes, a first meeting took place with6

members of the Office of The Prosecutor, with members of the Austrian prosecution7

division in 2011.  So when we're referring to first meeting taking place after8

October 2012, that is a misrepresentation of the facts.9

MS TAYLOR:  If I could just briefly respond to that.  According to the information10

we received from the Prosecution, that meeting concerned an entirely different11

investigation.12

PRESIDING JUDGE SCHMITT:  So why not --13

THE WITNESS:  I --14

PRESIDING JUDGE SCHMITT:  No, we don't discuss this.  Why not ask the15

witness the meeting in 2012, we have discussed yesterday, has it taken place after or16

before 4 October.17

MS TAYLOR:  Thank you, Mr President.18

THE WITNESS:  Your Honour, I believe what I heard from the investigators, there19

were meetings also before with the Austrian prosecutor, and then I had a meeting20

with the ICC investigators to see if we can -- if our company is willing to assist, but I21

don't know the date, so ...22

PRESIDING JUDGE SCHMITT:  We are only -- the Defence is only asking about23

your recollection.  If you really know when these meetings with the Prosecutor, the24

Austrian prosecutor took place, if you have any recollection when this happened.25
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THE WITNESS:  Not at the moment.  I'm not sure if I made a note on that.1

MS TAYLOR:2

Q.   Thank you, Mr Witness.  We're just trying to establish a chronology here for3

2012, in particular the months of September, October, November.4

Now, yesterday we discussed I think in detail a meeting in Vienna at Western Union5

offices between yourself and the Prosecution?6

A.   The meeting was in the prosecution office and not in our office.  So it was at7

the Landesgerichtsstraße, in Vienna.8

Q.   Perhaps I can clarify things.  I think yesterday there was two meetings9

discussed.  I understood there was one meeting at Western Union and then10

afterwards a meeting with the prosecution -- Austrian prosecution.  Do you recall11

that?12

A.   Yes.  We had -- we had meetings before and with the pros -- Office of the13

Prosecution.14

Q.   I would just like to discuss the meeting before you met with the Austrian15

prosecutor.  Is it correct that at this meeting the Prosecution gave you a list of16

names?17

A.   At the meeting --18

PRESIDING JUDGE SCHMITT:  Mrs Struyven.19

MS STRUYVEN:  This I think is again a misrepresentation of the facts.  We've20

informed the Defence that in 2011 a framework, a cooperation meeting took place21

with officers of the Prosecution, with the Austrian prosecution and with22

representatives of Western Union and this is long before this meeting takes place.23

PRESIDING JUDGE SCHMITT:  That may be the case, but I think what Mrs Taylor is24

now trying to do is she is asking about 2012 and we are squarely in September,25
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October 2012.  So please continue and perhaps make clear what time frame we are1

talking about.2

MS TAYLOR:  Thank you, Mr President.3

Q.   Yes.  We're talking about 2012, October 2012, a meeting, Western Union4

officers, Vienna, I think it was yourself and members of the ICC Prosecution.5

A.   I believe so, yeah.  As I said, I have no -- I haven't put down any dates of these6

meetings.  If it's wrong, I haven't made any notes.7

Q.   Do you recall at this meeting that the ICC Prosecution gave you a list of names,8

67 names?9

A.   I -- I believe I received these names from the Austrian prosecutor.10

Q.   Did you receive these names directly from the ICC investigators that you met11

with?12

A.   I didn't receive a list of these names, I don't think so, directly.13

Q.   Would you like to refresh your memory or is it that you assert that you didn't14

receive the names directly?15

A.   To be honest, I'm working on so many cases.  You can refresh me any time.16

Q.   Of course.  I understand you're a very busy man, and for that reason perhaps17

we should turn to CAR-D20-003-0013, and it's tab 11 in your binder.  And I18

understand that you didn't prepare this document, but perhaps it might assist for you19

to remember the meetings we're discussing.  And if you would perhaps go to the20

fourth paragraph of this document.21

PRESIDING JUDGE SCHMITT:  Mrs Struyven.22

MS STRUYVEN:  I'm sorry again, but I would -- I think it would be fair to the23

witness if he can have a chance to read, not just the fourth paragraph, but also the first,24

the second and the third paragraph.25
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PRESIDING JUDGE SCHMITT:  That is true of course, but I think Mrs Taylor will1

not have any complaints against this procedure.  So Mr Smetana, take your time.2

Read carefully perhaps the whole page, and then Mrs Taylor puts the question to you.3

(Pause in proceedings)4

PRESIDING JUDGE SCHMITT:  Mr Smetana, when you have finished, could you --5

THE WITNESS:  Yes, please.6

PRESIDING JUDGE SCHMITT: -- indicate that and then Mrs Taylor can continue7

with her questioning.8

THE WITNESS:  Yes.9

MS TAYLOR:10

Q.   Mr Smetana, do you recall this meeting and the Prosecution giving you 6711

names?12

A.   I recall the name (Redacted) (phon) was attending this meeting.  I13

recall that.14

Q.   Just to clarify, but don't mention the name again, the person was at the meeting15

at the Western Union office in October 2012?16

A.   This meeting -- this meeting actually was at the prosecution office as far as I17

remember.18

Q.   Well, Mr Witness, yesterday we discussed two meetings, one in the Western19

Union office, one in the prosecutor's office, and you agreed that it would not be20

possible to screen documents at the police office and that that would have had to have21

occurred at the Western Union office.  Do you recall that?22

A.   Of course I cannot do it in the Prosecutor's office.  I would need my laptop23

and -- and then access to the Internet.24

Q.   So the screening must have occurred at the Western Union office?25
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A.   Yes.1

Q.   Yes.  And did you give the Prosecution any files at this meeting, electronic2

files?3

A.   At - at this moment when we had the meeting in the Prosecution office, I don't4

think I gave them any -- any files.5

Q.   Did you email them to the Prosecution after the meeting?6

A.   Can't remember that.7

Q. Well, perhaps we could turn to CAR-D20-0003-0003.  It's tab number 3 in your8

binder.  It appears -- is this an email from yourself?  Do you recognize this email9

address?  I'm sorry the email address is --10

A.   It's black.11

Q.   Do you recognize or recall the email?12

A.   The email seems to be from me, yeah.13

Q.   And it's dated 7 November 2012?14

A.   Yes.15

Q.   And it appears to be responding to an earlier email concerning transactions16

regarding Jean-Jacques Kabongo Mangenda and an individual called Nginamau?17

A.   I can see this, yes.18

Q.   Would you agree, Mr Witness, that it appears from this email that you must19

have provided the ICC Prosecution with information concerning these individuals on20

or before 7 November 2012?21

A.   Yes, that -- that's what it looks like, yeah.22

Q.   Do you happen to recall being requested by the Prosecution to provide them23

with information in connection with someone called Caroline Bamanisa Wale (phon)?24

A.   Well, I can't remember all these names.  African names, it's a very -- not -- not25
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easy for us to remember.1

Q.   In that case, can we turn to tab 3.  It's basically -- it should be2

CAR-D20-0003-0004.  I'm sorry, that's tab 4.3

I believe at the bottom there's an email from the Prosecution dated 9 November.4

And does that appear to be your response above it?5

A.   Yes, it does.6

Q.   And it's dated 12 November 2012?7

A.   Yes.8

Q.   And in it I think you informed the Prosecution that you spent nearly an hour9

looking through your database concerning the transactions of this individual.  And if10

we look at the attachments it sees that somewhat -- something called11

ICCNOV12.XLSX is attached?12

A.   I can see that.13

Q.   Is this the attachment that you sent to the Prosecution?14

A.   I believe so.15

Q.   If we could turn to tab 7, that's CAR-D20-0003-008, does this appear to be the16

Excel sheet that you transmitted?17

A.   Which page?18

Q.   I believe it's tab 7 in your binder.19

A.   You mean if I have sent this to the Office of The Prosecutor?20

Q.   Yes, Mr Witness.  Does this appear to be the attachment from the previous21

email that you looked at?22

A.   It might be.  I mean, if you look for thousands of transactions, I cannot say23

afterwards, and that was my problem to go any further with this questioning, because24

it would have -- need to prepare myself.  I cannot combine thousands of transactions25
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which I'm running in many years.  It's very difficult for me to give a statement on1

that, and that's why I'm absolutely not sure and not prepared for this.  So you didn't2

give me time to prepare.  I was actually here to testify about the transactions3

happened and not the surroundings about this transaction.  And I think I will have4

no further comments.5

Q.   Mr Witness, I understand that it's difficult to recall.  Perhaps you could assist6

me by answering whether this appears to be the type of transaction record that would7

be generated pursuant to such a search by Western Union?8

A.   Yes.  This is -- this is a type of it.  As I said on the last explanation, we have a9

system where you can put all the columns together, it's up to what you need in these10

columns, it's up -- what law enforcement needs, and then we can combine these11

columns, we can select different columns.  So it might look slightly different to other12

ones how we -- how we put these things together.  So it's very -- it's very hard for me13

to remember if it was exactly this one or another one.  It's always up on the law14

enforcement requests what kind of columns we use for putting the data together.15

Q.   And on 12 November 2012, had you received a request from law enforcement16

authorities, from the Austrian prosecutor to provide the ICC Prosecution with17

information concerning Caroline Bamanisa Wale?  And I apologise if I'm18

mispronouncing her name.19

A.   I haven't now, since I didn't expect further questioning, and I haven't brought20

my papers with me which I had yesterday.  I'm not sure if it was standing in these21

ones.22

Q.   Well, actually, we -- we have them so we can provide them to you if that would23

assist?24

A.   I mean, you can look at it if it's there, you can see it any way.25
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Q.   Mr Witness, perhaps we could, if my assistant could perhaps provide -- we had1

to stamp them again to give the full version, it's one of the documents you very2

kindly provided us with yesterday.3

A.   Thank you.4

Q.   For the record we've given this the stamp number CAR-D20-0003-0016.  Do5

you recognize this as the order you provided us with yesterday?6

A.   Yes, that's one of it.7

Q.   Would it be possible, Mr Witness, to turn to the annex to this order, and it's8

at 0025.  And this is the first 27 names?9

A.   Yes.10

Q.   Do you see the name Caroline Bamanisa Wale or any variations thereof on this11

page?12

A.   It starts with Narcisse Arido, (Redacted).  I can see this.13

Q.   Please, Mr Witness --14

A.   Sorry.15

Q. -- don't read out the names.16

A.   Okay.17

Q. Sorry, it's my fault for not cautioning you.  But --18

A.   Because you said names as well, so ...19

Q.   Yes, I'm very sorry.  Very sorry.20

A.   Yeah, I can see the page from 1 to 27.21

Q.   And do you see any variations of the name Caroline Bamanisa Wale on this22

page?23

A.   I don't see many variations on these names.  I just see -- can you -- can you tell24

me the number which you mean?25
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Q.   Perhaps we can turn to the next page then.  Do you see the name or any1

variations of the name on this page?  It's number 28 to 40.2

A.   This page is missing.  Or is it here?3

Q.   So you don't have page numbers 28 to --4

A.   I have to 27 and then I have 57 to 67.5

Q.   Perhaps I can give my copy then.6

PRESIDING JUDGE SCHMITT:  But of course, Mrs Taylor, we all have eyes also on7

the Bench.  So I know that you want to go through it, but perhaps you can speed this8

process a little bit up.9

MS TAYLOR:  I certainly can --10

THE WITNESS:  Which --11

MS TAYLOR: -- Mr President.12

Q.   If you don't mind looking through all the pages and seeing if you can see the13

name Caroline Bamanisa Wale in this order anywhere?14

A.   If this name is not here, what is your question?15

Q.   My question was whether the name was in the order of the Austrian prosecutor16

or the Court concerning this person.  But I believe you've answered, Mr Witness.17

A.   I mean, everyone can see what's in, so just --18

Q.   Yes (Overlapping speakers).19

A. -- just ...20

Q.   One final question, Mr Witness.21

A.   I mean when -- excuse me.  When we ran searches on these names, we have22

also of course sending and receiving people.  And if they are in connection with the23

others, we can also run searches on those names which are already connected to these24

people.  However, I don't know what exactly you mean with having one name here25
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or not.1

Q.   If I could just clarify that, Mr Witness, I believe you sent an Excel sheet2

concerning this person.  Is it your position that every single person who receives3

Western Union can then -- their information can then be transmitted to law4

enforcement authorities?  Wouldn't that generate hundreds of hits?5

A.   As -- as long as it's in connection with the -- with the main name and if it's6

required by law enforcement.7

Q.   If it's required by law enforcement?8

A.   Yes.9

Q.   Yes.  And in that email we looked at, did that refer to any connection?  Did it10

refer to any factual or evidential connection?  We can go back to the tab.  It's tab 4.11

You were just asked to check a name and you did I believe.12

A.   Yes, whatever it might be, yeah.13

Q.   One final question, Mr Witness, but if we need to go into private session, I don't14

know, it's up to the witness, would you be able to clarify whether last night you15

discussed your contents of your testimony with anyone?16

A.   The contents of my testimony?17

Q.   Did you discuss any of the questions or answers that have been put to you18

yesterday?19

A.   No, I didn't.20

Q.   You didn't.  So when you informed us that you had been given legal advice, or21

discussed these issues on what basis had you discuss them?22

A.   Can you repeat that please?23

Q.   I believe at the beginning today you informed the Court that you had discussed24

these issues connected to your testimony.25
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A.   At the -- at the morning I called and I said I would step away from any further1

answers since I'm not here as a lawyer for Western Union or whatever.2

Q.   The morning you called -- who did you call?  Again, you don't need to give3

names perhaps, but did you call someone from Western Union?4

A.   I called somebody from -- I called somebody here from -- actually from the5

security part to let the Court know that I would like to step back.6

PRESIDING JUDGE SCHMITT:  Mrs Struyven.7

MS STRUYVEN:  If I recall -- well, first of all, I think the question was whether he8

discussed the content of his testimony rather than the issues that are involved or9

related to his testimony.  But in addition to that, if I recall correctly, yesterday we10

actually asked this witness to verify certain documentation in respect of his11

testimony.12

PRESIDING JUDGE SCHMITT:  And it might be I have to I think a little bit protect13

the witness also in that respect.  It is of course difficult for him to distinguish14

between discussion of content and possible inquiring whether there would be more15

information, more documents and so on.  It's not so easy to distinguish this16

completely.17

MS TAYLOR:  Certainly Mr President.18

PRESIDING JUDGE SCHMITT:  You understand that, yeah?19

MS TAYLOR:  Yes, we do indeed.  Thank you very much.  That ends my20

questioning.  Thank you.21

PRESIDING JUDGE SCHMITT:  Mr Gosnell.22

MR GOSNELL:  Mr President, with the assistance of the Registry I'd like to distribute23

the package of documents that we used yesterday, please, which will give me time to24

obtain the lectern.25
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PRESIDING JUDGE SCHMITT:  Mr Gosnell, you are mindful of the time also, yes?1

MR GOSNELL:  Do I have until 4 o'clock?2

PRESIDING JUDGE SCHMITT:  Until 4 o'clock, yes.3

MS STRUYVEN:  Excuse me, Mr President, but we also have I think half an hour of4

redirect with this witness.5

PRESIDING JUDGE SCHMITT:  I think we will have, as I understand it, and as we6

have handled it in the past, the Registry is very helpful in that respect, and I have7

always received thumbs up by the interpreters, so I think we will have half an hour8

for you too, but this means Mr Gosnell for fairness to Ms Struyven that you really9

finish your questioning at 4 o'clock, please.10

MR TAKU:  Your Honours, I think I have five minutes to ask three questions.11

PRESIDING JUDGE SCHMITT:  Mr Gosnell, would you step back and allow Mr12

Taku first to question?13

MR GOSNELL:  No problem with that, Mr President.14

PRESIDING JUDGE SCHMITT:  Please, Mr Taku.15

QUESTIONED BY MR TAKU:16

Q.   Good afternoon, Witness.17

A.   Good afternoon.18

Q.   Yes, now, I just wanted to clarify one thing with regard to your office.  Now,19

can you tell us what we have here, Western Union PS1/limited?  Is that an20

investigative section of the legal entity that is Western Union --21

A.   No, we --22

Q. -- or part of a subsidiary or a private contractor -- contracting firm?23

A.   We have -- we're working internationally under different umbrellas.  Like24

Wein/Vienna it's called Western Union Payment Services Ireland Limited.  We have25
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also our Western Union International Bank also based in Vienna.  And there is also1

another entity Western Union Financial Services.  This is something we need to2

cover the -- all the regions.3

Q.   So my question is is that a subsidiary of Western Union?4

A.   Can you say that again?  The whole name what was it?5

Q.   It's Western Union PSI/limited, that is the --6

A.   That means, yes, Payment Services Ireland Limited.7

Q.   Okay.  Now, you were shown by my learned colleague, Melinda Taylor,8

CAR-D20-0003-001, and that is dated 4 October 2012.  That is the email you had from9

an individual - I think we're in private session, your Honours - were from the10

prosecutor's -- from somebody (Overlapping speakers).11

PRESIDING JUDGE SCHMITT:  I think we are in open session.  So if you want to12

speak out names, then we should go into private session.13

MR TAKU:  Yes, your Honour.14

PRESIDING JUDGE SCHMITT:  Then private session.15

*(Private session at 3.27 p.m.) Reclassified as open session16

MR TAKU:17

Q.   So I just want you to confirm that email -- I'm sorry.18

THE COURT OFFICER:  We're in private session, Mr President.19

MR TAKU:20

Q.   Yes.  That email reads, "I know you're out of the office.  And I sent you an21

email last week regarding a couple of names.  You haven't done them yet we only22

have three priorities.  They are as follows, Joachim Kokate, Narcisse Arido,23

(Redacted) Did you see that, sir?24

A.   Can you -- can you again get me the page.25
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Q.   CAR --1

PRESIDING JUDGE SCHMITT:  In the binder, where are we?2

MR TAKU:  Yes, sir.  Yes, your Honour.  We, the Arido's team, gave some3

documents which should be distributed, your Honour.  Yes, your Honour.4

Q.   Have you seen it, Witness?5

A.   Which page we were?6

Q.   CAR-D20-0003-0010.  4 October 2012.7

PRESIDING JUDGE SCHMITT:  I think this is the last page in this small ...8

THE WITNESS:  Yes, I can see that.9

MR TAKU:10

Q.   And did you see the name Narcisse Arido there, sir?11

A.   Yes, I can see this.12

Q.   In fact, it is stated, "Our information is that they have been involved in suspect13

transactions via Western Union and MoneyGram over the past 12 months."14

A.   Yes, I can read this.15

Q.   And yet, sir, Western Union provided information from 2005 relating to Arido,16

Arido's family members and persons within Arido's family.  Do you have any17

explanation, sir, for this?18

A.   I'm -- I'm not sure now, might have been mistakenly that last transactions19

haven't been taken out.  I'm not sure about that.20

MR TAKU:  That will be all for the witness.21

PRESIDING JUDGE SCHMITT:  I think before we give Mr Gosnell the floor, I want22

to make sure that the other Defence teams do not have further questioning because23

otherwise we would cut off perhaps in the end Mrs Struyven.24

MR POWLES:  There was just one issue I wished to raise with the witness.  It relates25
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to an answer he gave towards the end of his questioning by Ms Taylor, it is in relation1

to being in contact with someone from the security part.2

PRESIDING JUDGE SCHMITT:  Mr Kilenda, do you have?3

MR KILENDA:  (Interpretation)  Mr President, we will have no questions.4

PRESIDING JUDGE SCHMITT:  Mr Gosnell -- Mr Powles, you can -- perhaps5

Mr Powles, please, short.6

MR POWLES:  I'll certainly be less than eight minutes, if not very much less than7

that.8

PRESIDING JUDGE SCHMITT:  Less than 10 minutes.9

MR POWLES:  Less.10

PRESIDING JUDGE SCHMITT:  Because Mr Gosnell -- we want also not to cut off11

Mr Gosnell.12

MR POWLES:  I don't think I'll be more than two.13

PRESIDING JUDGE SCHMITT:  Mr Gosnell is nodding.  You don't see it, you14

might not see it, but he is nodding.15

MR POWLES:  I can -- I can feel it.  And I'll certainly be less than two minutes.16

PRESIDING JUDGE SCHMITT:  Please start.17

MR POWLES:  Start the clock.18

QUESTIONED BY MR POWLES:19

Q.   Yes, Witness, you mentioned at page 70, line 18 of today's transcript that you20

called someone from the security part of the Court.  My question to you -- is when21

you say security, do you mean someone from the Office of The Prosecutor or the22

security of the Court.23

A.   The security of the Court to -- actually (Redacted)24

(Redacted)25
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Q.   I see.1

A.   That was the number I have saved and that was the reason why I wanted to2

bring forward my concerns in further testifying.3

Q.   I understand.  Thank you very much for that clarification.4

PRESIDING JUDGE SCHMITT:  Finally, Mr Gosnell.5

MR GOSNELL:  Mr Registrar, could we please have CAR-OTP-0084-0039 on the6

screen.7

QUESTIONED BY MR GOSNELL:8

Q.   Good afternoon, Mr Smetana.  This will be short.9

A.   Good afternoon.10

Q.   And I'd like to take you back to I think an area that you may be more11

comfortable with answering questions, and that's the statement that you gave to the12

Office of The Prosecutor previously?13

A.   Yes.14

Q.   It should be coming up on the screen.15

PRESIDING JUDGE SCHMITT:  In the meantime private or open session?16

MR GOSNELL:  I think we can be in open session.17

PRESIDING JUDGE SCHMITT:  Then we go into open session.18

(Open session at 3.33 p.m.)19

MR GOSNELL:  If we could turn to --20

THE COURT OFFICER:  Mr President, we are in open session.21

MR GOSNELL:22

Q.   If we could turn to page 0042 of this document, please.  We don't need to -- we23

can just zoom in down there on the bottom under "Searching and retrieving24

information ..."  And Mr Smetana, I'm sure that you recognize this as the statement25
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that you gave?1

A.   Yes.2

Q.   You describe the process of searching.  And then if we could just turn over the3

page, please to paragraph 25.  It says:4

"We received several requests from the Austrian prosecution office related to the case5

the Prosecutor v. Jean-Pierre Bemba Gombo, under the specific referencing6

numbers ...", and then you see there that first referencing number.  I'd just like you to7

please focus on that first number, "312 HSt 226/12h".8

Do you have that in mind?9

A.   I remember these numbers, yes.10

Q.   All right.  Could we please now have CAR-D24-0002-1349, and this is in I hope11

a binder that's in front of you at tab 11.  And for your Honours that's our book tab 11,12

the Mangenda Defence tab 11.13

PRESIDING JUDGE SCHMITT:  They look a little bit similar to be honest, so it's14

difficult there.  We have several white binders and red binders.  So at the moment15

it's hard for me to identify which is the correct binder.16

MR GOSNELL:  There is a bundle with an inconveniently large binder clip.17

PRESIDING JUDGE SCHMITT:  Yeah.  So no colours at all.18

MR GOSNELL:  And I'm just waiting for that to come up on the screen.19

THE WITNESS:  It must be something like that.20

MR GOSNELL:  If we could zoom the top right-hand corner of the screen, please.21

And there we see top right-hand corner the number "312 HSt 226/12h - 1".22

Q. Now, interestingly in the list in your statement you mention this number, but23

you also mention a request that just says "12h" without a dash 1.  Now, I know it's24

been a long time and I know that you have thousands of meetings and you deal with25
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this in your work on a daily basis.  I don't suppose you can assist us at all as to1

whether this is one and the same order?  Was this the first order?  Was there2

another order?3

A.   I believe that was the first -- can I check back to the listed ones?4

Q.   Sure.  In fact, perhaps it would assist if I just hand my document to the5

Registry.6

A.   Yeah, there should -- there should actually be also one with 12h but, as I said, I7

did not have every one of those, every single ones with me.  I took those ones which8

I could find in the quick time.  And I wasn't even asked to bring them.  So I just9

took it on purpose to -- to check if something -- if some questions come up.10

MR GOSNELL:  Do we have a document which I'm not sure is in your system11

Mr Registrar, but it's CAR-D0020003 -- excuse me 0003-0010.  This is the document12

number 9 from the Bemba binder, the Bemba list of documents?13

Q.   And this is a document, Mr Smetana, that you were just showed and asked14

some questions about.  I won't go over the same questions.  I have a very specific15

question about this email, which reads "Confidential".  And the date is16

11 October 2012 from you to some individuals, who we won't name, who were17

investigators of the International Criminal Court, and it says, "Sorry, not sure now if I18

have already forwarded this with my BB."19

Can you tell us if you remember what that might be a reference to?20

A.   BB might be used for a Blackberry or something like that.21

Q.   It's not possible for you to do searches over the Western Union database on your22

Blackberry, is it?23

A.   No.  I cannot actually -- I don't know why -- well, what this mail was about, or24

if -- if I played it over to my Blackberry and then have sent it.  I'm not sure now.25
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Q.   In any event, it's not inconceivable or completely beyond your practice to, for1

example, send such information from a Blackberry; is that right?2

A.   Not usually.  I mean, I'm travelling a lot.  And sometimes we have issues with3

our laptops.  And we have to also work from out of hotels and stuff.  And if there is4

no other possibility, maybe one of my colleagues plays it over to me and -- to get it at5

least on the Blackberry when we have no other option.6

Q.   And you can, however, do, and I think you said this earlier, searches of the7

Western Union database on your laptop wherever you can connect to the Wi-Fi; is8

that right?9

A.   This is correct.10

Q.   Can we have Bemba tab 3 please which, if it's in the system, is D20-0003-0003.11

And this is an email apparently from you.12

And just to remind you earlier today, Mr Smetana, you said indeed that this email13

does seem to be from you to an individual, who we will not name, who was an14

investigator of the International Criminal Court.15

And it reads:16

"Thanks" individual.  "All well so far and back in the hotel room.  This is a good17

drill down.  Got 300 hits switch between receiving and sending side at the bottom18

left."19

A.   Can you give me again the page where we are --20

Q.   Yes.21

A. -- please?22

Q.   It should be in the binder that you were looking at earlier with about 1123

documents.24

A.   Yeah.25
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Q.   And I'm directing your attention to the third document, the third tab.1

A.   I can see that, yes.2

Q.   "Good drill down.  Got 300 hits.  Switch between receiving and sending side3

at the bottom left.  I drilled down the ID as well and added those with different4

name spelling."5

And this is a response to an email that starts out:6

"Hi Herbert, Hope the conference is interesting."7

Can you -- does that jog your memory?  Were you at some kind of a conference?8

Does it remind you about the circumstances of you sending this email at all?9

A.   Which page was that?  I think 3?10

Q.   Well, it's just if you -- if you look down the same page that we were just on, the11

email below that you're responding to that starts "Hi Herbert."12

A.   Yes, got it.13

Q.   Does the reference to a conference in any way refresh your recollection?14

A.   Yeah, actually, I'm in a couple of conferences in (Redacted) and other countries.15

Q.   Now, you've already been shown this document and in fact the attachment, I16

believe has been shown to you, or at least other emails with similar attachments I've17

shown to you.  This document has 300 items, data lines for Mr Mangenda with all of18

the data that Western Union has going back to 2005 for transactions of Mr Mangenda.19

And the date of this is 7 November.  And this is some days, in fact it's eight days,20

before the order, the judicial order from the judge in Vienna authorising disclosure of21

financial transactions for Mr Mangenda.22

Now, I want to put to you very straight that I heard you say yesterday that prior to a23

judicial order, you don't provide this kind of detailed data.  You don't disclose it.24

Did I misunderstand your testimony?  Do you want to revise it, your testimony?25
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A.   This is -- we -- we usually disclose information when, as I said, when it's on1

urgent cases only for informative and investigative purpose, which should not be2

used at all for any other things.  And when it's urgent, life threatening or very urgent3

cases, as I could here -- I mean, was aware of African war crimes.  I heard about4

these things and that these kind of things is very, for me, very urgent, so ...5

Q.   You say you heard about it.  Are you saying, and let's be very precise about6

this, was it represented to you by the individuals with whom you were7

communicating, was it represented to you as a matter of urgency that would fall into8

this category of exceptional sharing of information that you've described to us?9

A.   The -- the other thing is I have to really double-check because of -- of -- if we had10

the meeting with the prosecutor in advance.  I cannot say now if I -- I think we -- I11

heard this from some of the individuals that -- that it was this urgent, so that's why,12

you know, so I cannot really follow up straight with the reminder.  But I think I13

heard this before, otherwise I wouldn't give it.14

Q.   Okay.  Well, I actually wanted to come onto that meeting that you've just15

referred to.  And we discussed it quite a bit yesterday.  And you remember that you16

and I discussed it.  And we came to the conclusion that, to the best of your17

recollection, there were four people present at that meeting; is that correct?18

A.   As I said, I think it was also (Redacted), if I remember right.  I'm sorry.19

Just --20

Q.   So possibly five individuals were at that meeting?21

A.   Yeah.  Yes.  The head of the department, one of the ladies of the prosecutor's22

and -- I think it was both of them.23

Q.   And can I ask you whether you have any recollection as to whether there was a24

discussion about how the application, the request for a judicial order for disclosure of25
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financial information should be presented to the Austrian judge?  Was there any1

discussion of that topic during this meeting?2

A.   As far as I remember that meeting, it -- it was like a law enforcement request3

from one country to the other one, which I believe went through the Austrian4

embassy and then through the Austrian jurisdiction to the prosecutor's office.5

Q.   Not asking you about those other peripheral matters, I'm just asking you about6

what was discussed at the meeting.  And present at the meeting are two members of7

the Austrian prosecutor's office, two investigators from the International Criminal8

Court and you.9

A.   To this --10

Q.   And -- and if I can just come to my question.  My question is:  Do you recall11

whether there was any discussion about how the application to the judge should be12

made, how it should be presented?13

A.   No.  I remem -- I remember now that I was in very shortly with them to make14

clear to the Austrian prosecutor that we support the International Criminal Court,15

that Western Union has decided to support them, and then I went out of the office16

and they had further discussions with the Prosecutor, so as far as I remember now.17

Q.   And in expressing Western Union's willingness and desire to cooperate, did you18

insist that they obtain a judicial order prior to disclosure of information?19

A.   Of course we tried to find the right legal way how we can manage this.  And20

the Prosecutor, and the chief prosecutor there have of course have agreed with getting21

the information.  But I don't know exactly what kind of information the prosecutor22

needed from ICC to obtain any order from the Court.23

Q.   Not my question.24

A.   Sorry?25
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Q.   It wasn't my question.  My question was:  Did you insist as a condition of1

providing the financial information from Western Union that they obtain a judicial2

order?3

A.   We usually insist to get an order of course.4

Q.   So even if you can't specifically recall whether you did that, that would be what5

you would normally do; is that fair to say?6

A.   Yes.7

Q.   Thank you, Mr Smetana.8

MR GOSNELL:  And thank you, Mr President.  Those are my questions.9

PRESIDING JUDGE SCHMITT:  Thank you very much, Mr Gosnell.10

Mrs Struyven.11

MS STRUYVEN:  Thank you, Mr President.12

QUESTIONED BY MS STRUYVEN:13

Q.   Now, Mr Witness, I just have a few follow-up questions, one in relation to this14

meeting and the other one in relation to the actual Western Union records.15

Now, starting with the one on the meeting, if I can ask you to go back to the report16

that you received I think from the Bemba Defence team, and I think it should be17

tab 11 of your binder, of the binder that the Bemba Defence gave you.18

And so for the record, that would be CAR-D20-0003-0013, tab 11 of the Bemba binder.19

It's the report with the several paragraphs.20

A.   This one probably.21

Q.   It's a note dated yesterday.  Yes, exactly.22

Now, if you can see from the first paragraph, it refers to a meeting.23

PRESIDING JUDGE SCHMITT:  Mr Gosnell, you are rising unexpectedly.24

MR GOSNELL:  I object.  I didn't object earlier when it was used but I'm objecting25
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now.  It's a statement that was prepared yesterday.  It's not the practice, to my1

knowledge, to be showing statements from other witnesses to a witness on the stand.2

I think it's even more far-fetched to be showing a statement from somebody who is3

not a witness to a witness who is on the stand.4

We're here to listen to Mr Smetana's memories.  And if there are documents that he5

can be oriented to that's fine, but this is a statement.  If the Prosecution wishes to call6

this person as a witness then they can do that.7

PRESIDING JUDGE SCHMITT:  May I inquire?  Do I have the right document here?8

This is this one, which I have marked.9

So do I not recall correctly that the witness has read this, just read this, this first page?10

So I think we can continue, Mr Gosnell.  So this is just a repetition.  You know, your11

colleague, Mrs Taylor, brought it up, and he has just read it.  So I overrule it.12

So please, Mr Witness, Mr Smetana.13

Excuse me, Mrs Struyven of course.14

MS STRUYVEN:15

Q.   So Mr Smetana, you were in a position to reread it.  And it refers to the first16

meeting on 16 March 2011 with the investigators you mentioned earlier and the17

Austrian prosecutor.  Does that refresh your recollection in terms of the timing of18

that first meeting during which the general cooperation framework was discussed?19

A.   Yes.  I think it was around that time, so yes.20

Q.   Now, if you look at the second paragraph.21

PRESIDING JUDGE SCHMITT:  Mrs Taylor.22

MS TAYLOR:  Mr President, if I could perhaps elaborate on my colleague's objection23

in that the information we were provided never indicated this person was present.24

So we were forced to prepare our cross-examination again without information25
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disclosed by the Prosecution.  So it's wholly unfair within the context of a redirect for1

the Prosecution to explore an issue on matters which they did not disclose to us.2

Thank you.3

PRESIDING JUDGE SCHMITT:  Mrs Struyven, any comment on that?4

MS STRUYVEN:  I'm not sure I fully understood the objection, your Honours.5

PRESIDING JUDGE SCHMITT:  I stick with what I said before.  Mrs Taylor, you6

have put it to the witness.  I know there was a late disclosure, but why not try to7

refresh the recollection of the witness, and we do that quickly, and if this rings a bell,8

then we accept it.  If it does not ring a bell, we also accept the answer immediately9

and do not dwell into that further.10

MS STRUYVEN:11

Q.   Now, Mr Smetana, if you look at the second paragraph, the second sentence, it12

indicates that the Austrian prosecutor advised the office that it was allowed to screen13

Western Union material, but that when the material was required for evidentiary14

purposes, a court order was necessary.15

And earlier during your testimony, you referred to informative and investigative16

purposes, which are -- I mean, you're not a lawyer and we understand that, but there17

is a difference between evidentiary purposes on the one hand and lead purposes, as18

we call it.  Do you recall that being discussed during this meeting?19

A.   With (Redacted) (phon) it was -- I think this was discussed and especially how20

we proceed in the future with certain requests from the international court.21

Q.   I will move onto the second series.  And for that I would like you to look at the22

yellow binder that we provided you with, but I will first introduce the question.23

Now, yesterday the Arido Defence -- it's a yellow binder, yes.  So yesterday,24

Mr Witness, the Arido Defence asked you questions about the instance where money25
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was sent to a certain Arido Narcise, with one S, or from a certain Arido Narcise with1

one S.  Do you remember that?2

A.   Yes.3

Q.   And interestingly, the Arido Defence asked you whether the Narcise Arido with4

one S could have been a different person.  Do you remember that?5

A.   Right.6

Q.   And for the record I refer to the transcript 34, page 25, line 25 to page 26, line 1.7

And furthermore, the Arido Defence also suggested that it could even be a Western8

Union agent who would have committed very, very severe offences, which would9

make the Western Union records unreliable.  And I refer for that to the transcript 34,10

page 28, lines 18 to 23.11

Do you remember that?  You don't have to look anything up yet.  It's just a12

general --13

A.   Okay.14

Q. -- whether you remember --15

A.   Okay, yeah.16

Q. -- the discussion about --17

A.   Yeah.18

Q. -- Arido with one S and Arido with two Ss?19

A.   Yes, I -- I remember that, yes.20

Q.   Now, I would like you to go to the yellow tab.21

For your Honours, it's the yellow tab and it's the first -- so it's the yellow binder in the22

first tab.  And I would like you to go with me through an exercise.23

For the record, this document is CAR-OTP-0070-0005.  And in the electronic version24

it would be tab 4, Joachim Kokate.25
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And Mr Witness, if I can ask you to look at row 92, in which we see a payment of1

Joachim Kokate in column 11, the name is referred to as Joachim Kokate.  And if you2

look at the next page, you will see that the payment is done to, in column Y, a certain3

individual called Narcise Arido?4

A.   That's correct.5

Q.   And Narcisse Arido here is spelled with one S.6

A.   Yes.7

Q.   Now, if you look at the next page, you see under column AG, still on row 92,8

you see under PID number we can see the number (Redacted)9

MR TAKU:  Your Honours.10

PRESIDING JUDGE SCHMITT:  Mr Taku.11

MR TAKU:  I rise to oppose, your Honours.  I raise the objection because the12

premise is completely wrong.  Our question was based on a single transaction from13

Narcise Arido, with one S, to a Narcisse Arido with two S taking place between two14

different countries, Central Africa and Cameroon, and within a space of less than15

24 hours.  And that was the premise.16

Now talking about Joachim Kokate and other payments made is completely beyond17

the point, it is -- given the scope of the question that was asked to this witness, your18

Honours.19

So she should limit herself to the questions asked about Narcise Arido to Narcisse20

Arido between two sovereign independent nations several miles apart and within the21

scope of less than 24 hours.22

PRESIDING JUDGE SCHMITT:  Mrs Struyven, don't you think there is some merit23

in what Mr Taku is saying because I indeed recall that he referred in his questioning24

to a specific transaction, and I recall it like he presented it to us now.  So you could25
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perhaps refer to this transaction and put your questions to this transaction because1

this has been brought up during the examination by Mr Taku.2

THE WITNESS:  If I have, your Honour, if I have just a short word.3

PRESIDING JUDGE SCHMITT:  Yeah, yeah, of course.4

THE WITNESS:  I did check yesterday on my computer about Narcisse Arido:5

There are only two transactions under this name.6

So one is from Narcisse Arido to Narcise Arido with one S or two S, and the other one7

is from Joachim Kokate.  So that's the only two transactions we have at all in the8

system about Narcise Arido with one S.9

PRESIDING JUDGE SCHMITT:  Yeah, but this does not exclude --10

THE WITNESS:  This doesn't -- yes.11

PRESIDING JUDGE SCHMITT: -- that Mrs Struyven puts this question --12

THE WITNESS:  Okay.13

PRESIDING JUDGE SCHMITT: -- related to the transaction that Mr Taku has14

brought up.15

MS STRUYVEN:  Mr President, if I may, when the question was asked yesterday,16

Mr Taku put it to him that the whole system, that there was several errors in the17

whole system.  What I am trying to do is to show in this particular instance that it is18

not a problem with the system, if I may?19

PRESIDING JUDGE SCHMITT:  Mr Taku.20

MR TAKU:  Again, your Honours, that's not the full picture.  When I came to -- that21

was perhaps the last question I asked, concluding question, was that because they22

outsource these services to agents who may not be advised of Western Union23

procedures, there was a possibility of these errors that could make the information24

contained there unreliable.  That was the premise.  It was not based simply on the25
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fact that there was a Narcisse Arido from -- one S Narcise Arido in Cameroon and1

another Narcisse Arido with two S in Central African Republic, hundreds of miles2

apart, within less than 24 hours and sending money and receiving money at that time3

in the same location.  That's beside the point.  That was my concluding question4

summarising the entirety of the cross-examination along those lines.5

PRESIDING JUDGE SCHMITT:  Couldn't you put your question also when you refer6

to the transaction that Mr Taku has brought up yesterday, is this not possible?  You7

want to demonstrate something that should the Bench convince of the general8

liabilities?  Or why not use any of the transactions?  Better to say the specific one.9

MS STRUYVEN:  What I'm trying to show is indeed that the proposition that was10

made was that there was a possibility that those two Narcisse Aridos were different11

individuals.  And I'm trying to demonstrate that they were not by asking -- I don't12

have many questions, your Honours, if it can make this more easy.  But so I do want13

to ask a few specific questions to this witness in respect of that particular instance.14

MR TAKU:  Your Honour, I'm sorry to get up again.  The premise of saying that15

there could be two different was not simply because of the S, one S and two Ss; it was16

about the improbability of being in the Central African Republic and somebody being17

in Cameroon sending and receiving money within the same location in so short a18

time.19

I mean, we received evidence about where the locations are before this Court.  We20

know the distance and we know the difficulties.  I mean this -- this case is partially21

about Central African Republic and Cameroon, and we know the difficulty, the22

improbability of that happening.  It was on that premise among -- that was the only23

one, the one about the S and the two S, was only one of the factors that I factored into24

that question.25
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PRESIDING JUDGE SCHMITT:  The witness wants to say something.  And I1

perhaps I also recall that we went through the whole, through the whole Excel sheet2

insofar as it was concerned with this -- with this specific transaction. But please,3

Mr Smetana.4

THE WITNESS:  I would have another option in place which might help the Court.5

It might take some time, but there is -- there is a form which will be filled out by the6

receiver and this receiver form is called also proof of payment.7

So I have -- we have two options.  One option is that Western Union can ask for this8

proof of payment which is signed by the receiver in certain transactions to verify and9

make sure who signed it, what's on this paper.10

Of course, it can be also a mistake by the operator that he's just putting one S instead11

of two S when he reads the ID card.  But this is an option we can -- we can provide12

you with a proof of payment.  This is a copy.  The original has to stay with the13

agent location where it's paid out.  So if that helps, we could provide you with that.14

PRESIDING JUDGE SCHMITT:  Is that not a sort of answer?15

MS STRUYVEN:  Your Honours, if I may, I really only have like 10 -- 10 minutes of16

questions and I really would like to have some clarifications from the witness in17

respect of these type of instances.  I will not be very long, but I would like to walk18

him through a few questions.19

PRESIDING JUDGE SCHMITT:  Then continue.  But only a few questions and to20

the -- especially to what Mr Taku in general brought up, the problems that could be21

when we are talking about transactions, Central African Republic, Cameroon and so22

forth, these problems that he brought up.  But please continue.  I don't want to talk23

too much.24

MS STRUYVEN:  Because the proposition was literally explicitly put to the witness25
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that the two Narcisse Aridos were different individuals.  So that is the actual1

proposition that I'm answering to.2

Q.   Mr Witness, if I may ask you to look at the column AG, as I mentioned I see a3

number.  So this is the Narcise Arido with one S.  And I see an ID number which is4

(Redacted) If you can see it in column AG of tab 1 of your binder.  Do you see that?5

A.   One you said?6

Q.   So tab 1 of your yellow binder?7

A.   Yeah.8

Q.   The columns with the -- the third page, column AG, which is called PID number9

and it has (Redacted).  Do you see that?10

A.   Yes.  This is the ID number from the receiver.  It's called payee ID number.11

Q.   Thank you.  And if I can ask you now to go to the second tab of your binder.12

And for the record, this is CAR-OTP-0075-1522.  And this is the refugee card of13

Mr Arido that we found in his email account that was seized.  And here I also see on14

the first line, I see a serial number --15

MR TAKU:  Your Honours, we object.  The question of the refugee card is not -- is16

not here, it's not in the evidence yet.  And my colleague is leading evidence in that17

respect.18

And I mean, it's completely uncalled for that that has now been introduced.  It has19

not been shown provisional or established through this witness that that refugee card20

belonged to him.  And besides, as the witness himself says, anybody carrying the21

card Arido, who obtained that particular card, can make a transaction and it will22

show in the system as if -- who?  Arido.  It's assuming that the person has to be23

Arido.24

PRESIDING JUDGE SCHMITT:  But Mr Taku, this is of course possibilities that the25
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Bench, the Judges would have to take into account.  That's perfectly clear that this is1

a possibility.  And I think we can move on.2

MS STRUYVEN:  Thank you, Mr President.  I'm trying to go as fast as I can.3

Q. So here you see on the refugee card you see exactly the same number (Redacted)4

Now, so my question is if someone would have come to that Western Union agent5

and he would have shown that card, would that have been sufficient?6

A.   Yes.  I mean, it's -- I cannot speak about what documentation is needed for7

every country.  But in this case this information would be entered into the system.8

Q.   Now, if I can ask you to go to tab 3.9

For your Honours' benefit, it's tab 3 of the yellow binder.  It is CAR-OTP-0075-1519.10

Now it's the same identity refugee card, except that in a previous one the date of birth11

indicated was 15 May 1978.  This one contains the date of birth of 15 May 1971.12

So one or the other cards are false.13

Now, and this is going to be my last issue.  If I can ask you to go to the fourth tab of14

your yellow binder.15

And for the record this is 00 -- so CAR-OTP-0070 --16

MR TAKU:  Your Honour, I'm very reserved to get up.  This was never disclosed by17

the Prosecutor to the parties as my colleague will wish they will use for the purpose18

of this case.  We object to the Prosecutor showing this information to this witness.19

It was never disclosed.  So she cannot even show it to this witness.20

PRESIDING JUDGE SCHMITT:  Yeah, yeah.21

MR TAKU:  She cannot use it for this purpose.22

PRESIDING JUDGE SCHMITT:  Is this correct?23

MS STRUYVEN:  First of all, your Honours, this document was disclosed, I think a24

long time ago.25
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In terms of the use of this document in this redirect examination, the document is1

being used as a response to the challenge by Mr Taku that the two different Aridos2

would have been different individuals, and that is indeed why it was not included in3

our original list of documents to use in the examination of this witness.4

PRESIDING JUDGE SCHMITT:  Please come to an end now with this questioning.5

MS STRUYVEN:  Can I show one last --6

Q.   So if we go to the very last document that I would like you to show -- like to7

show you, it's CAR-OTP-0070-0005.  And I would like you -- you have a print screen8

in front of you.  I would like you to look at row 30, and more specifically column AE.9

This is payments again involving Narcisse Arido.  And in column AE I see that what10

I would qualify as the fake date of birth, which is 15 May 1971 --11

MR TAKU:  Your Honours, this is unorthodox, completely unorthodox.  This is not12

re-examination at all.  She's showing material which was never disclosed.  She13

could have anticipated when she prepared the case that issues were raised.  She14

tendered the evidence.  She will have anticipated that we will ask.  And if she -- she15

will even disclose this, she hasn't done so.  She is introducing evidence in16

re-examination, your Honour, which is unorthodox.  It is unacceptable.17

PRESIDING JUDGE SCHMITT:  I understood that it was disclosed.  So I -- to be18

honest, I have said that before.  When Mrs Struyven says it has been disclosed, then I19

think she is not saying something uncorrect.  So but what I would really like now is20

that you come really to the last question and then I have also a question.21

MS STRUYVEN:  Just for the record, your Honours, it was disclosed on 2022

December 2013, which is almost two years ago.  But so my question is going to be, if23

I may --24

MR TAKU:  Excuse me, your Honour.  Yes.  Whether they disclosed or not, for the25
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purpose of this witness and these proceedings, your Honours laid down a procedure1

which must be followed.  There is no updated list filed in respect of this, your2

Honours.  I mean, if we are to introduce, put in evidence by this nature, it will lead3

to chaos, your Honours.  This is re-examination.  They ought to have anticipated a4

question that will be asked as well submitted other documents they intended to use.5

We didn't submit this.  It was submitted, the document, you'll be entitled to6

re-examine on that.  We did not, your Honours.7

PRESIDING JUDGE SCHMITT:  Ask your last question without referring to this8

document.9

MS STRUYVEN:10

Q.   Now, okay, my question is as follows:  If someone comes into Western Union11

agency with fake IDs or they change numbers --12

A.   Yes.13

Q. -- or they change telephone numbers, digits for example at the end, your14

searches, when Western Union, when your division does the searches, to capture all15

of the transactions, including those that were done using a fake ID, or using a fake16

telephone number, or using a fake date of birth --17

A.   This is correct.  We capture all of these things because we start first, for18

example, with running the name.  Then we see which IDs have been used under this19

name, if the date of birth might be okay.  Then we have an ID.  Then we run the ID.20

And then we can see the different name variations.  We have so many people trying21

to hide themselves in probably putting forward false documents, and even -- as you22

know, even banks cannot identify every document perfectly.  And our locations are23

even grocery stores in some countries.24

But this is the purpose to hide themselves to not be findable in our system, but the25
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good thing is we can -- we can through all these run -- searches we can run, we can1

identify the persons with similar things like same ID, different name, numbers,2

different name variations, or same name with different IDs.  And that's easy to3

identify in our system.  It takes some time, but we can put the things together too.4

Also it's important we can see if it was paid in the same agent location and then these5

additional points where we really can see if this is the same person or not.6

MS STRUYVEN:  Thank you.  I have no further questions.7

PRESIDING JUDGE SCHMITT:  Mr Taku, I would if you want, I would also give8

you because -- the floor if you want, if you have another, or if you have further9

questions.  I would if you want to.10

And I could -- perhaps I could refer to, I have now (Microphone not activated) what11

you have asked in the end yesterday, and I read it to you, and perhaps I can put it to12

the witness again, with your permission.13

Mr Smetana that was --14

THE WITNESS:  Yes.15

PRESIDING JUDGE SCHMITT: -- was -- Mr Taku said yesterday:16

I want to get him to confirm, that is meant you, to complete my cross-examination17

that the system is -- the possibilities -- several possibilities of errors in the system18

under that, the agents, to whom they are sourced, these services could commit very19

severe offences on which make the reliability of the entry doubtful in some cases.20

This was -- this has been said yesterday.  So I would put it to you, what do you say21

to that?22

THE WITNESS:  You mean the liability of the system itself?  On what --23

PRESIDING JUDGE SCHMITT:  No.  The question is --24

THE WITNESS:  Yes.25
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PRESIDING JUDGE SCHMITT: -- that there are possibilities which make the1

reliability of the entry doubtful in some cases - in some cases - not in general.2

THE WITNESS:  The -- the entry of data in our systems of course is up to our agent3

locations, which are the contractors.  They can make mistakes.  Of course, there can4

be fake ID cards with wrong names.  Of course, there are some vulnerabilities.  We5

hope not too many, but we can see that it happens.6

PRESIDING JUDGE SCHMITT:  Is that okay, Mr Taku?7

MR TAKU:  Thank you, your Honours.8

PRESIDING JUDGE SCHMITT:  So this -- Mrs Taylor.9

MS TAYLOR:  I'm sorry, Mr President.  We'd like to ask a few questions.  And the10

reason why we do is because the report disclosed by the Prosecutor -- this isn't an11

issue of late disclosure, it's an issue of non-disclosure because it's been drafted in a12

way which completely omits this witness's presence at a particular meeting,13

completely.14

PRESIDING JUDGE SCHMITT:  I allow it.  But you know we have to finish in15

five minutes.16

Mrs Struyven?17

MS STRUYVEN:  In the email that was sent yesterday to which the report was18

attached, it says:19

"On 16 March 2011, investigators of the OTP", I will not name them, "met with P-26720

and the Austrian senior public prosecutor to discuss" --21

PRESIDING JUDGE SCHMITT:  You don't have to read that because this cuts22

completely the time of Mrs Taylor.23

MS STRUYVEN:  But so it clearly says, maybe not in the report, but in the24

accompanying email that was sent yesterday.  There is no mistake that we -- that the25
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Defence was informed of the fact that this witness was present during the 20111

meeting.2

MS TAYLOR:  Just briefly.  I think we should (Microphones overlapping).3

PRESIDING JUDGE SCHMITT:  Yeah please, Mrs Taylor.4

QUESTIONED BY MS TAYLOR:5

Q.   Mr Witness, can you please turn to tab 11 of this binder, this report, which6

concerns a meeting regarding the (Redacted) situation dated 16 March 2011. And7

without going into the details of this meeting, Mr Witness, would you agree that the8

(Redacted) situation in March 2011 -- I'm not going into details, and I would like to9

ask my question.10

MS STRUYVEN:  Even that is not supposed to go -- to be discussed in public session.11

I --12

PRESIDING JUDGE SCHMITT:  Then we go -- then we go -- we don't spend the last13

five minutes via discussions.  Now, I have to be firm on that.14

We go into private session and then Mrs Taylor is allowed to ask this question.15

*(Private session at 4.23 p.m.) Reclassified as open session16

THE COURT OFFICER:  We are in private session, Mr President.17

MS TAYLOR:18

Q.  Now, Mr Witness, I don't know if you can recall, but on 16 March 2011 there was19

a grave situation in (Redacted) So would it be correct that the framework you were20

discussing was geared towards situations of urgency, war crimes and crimes against21

humanity?22

A.   Yes, that's -- that's what I -- I recall from that time.23

Q.   And would you recall yesterday informing us that the system of checks was24

devised for scenarios of urgencies or grave crimes?25
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A.   Or what?1

Q.   Grave or serious crimes.2

A.   Yes.3

Q.   And do you recall yesterday informing us the system of checks generally4

involves you assessing whether there's transactions but not giving information away?5

A.   We assess, of course, the transactions.  We run our systems as soon as we -- we6

hear certain names on war crimes.  As I said before, that we are also -- our company7

is also filing suspicious activity reports when we -- when we hear names and then run8

names, and then we try to figure out what's in the system and then trying to support9

law enforcement with -- with a suspicious activity report as well as when the urgency10

is with the direct information.11

Q.   Would you agree, Mr Witness, that given the privacy issues involved in12

transactional information that if information goes beyond a mere screening process,13

there should be a record of a transmission of it?14

A.   Usually we keep records of transmissions.15

Q.   And it's your understanding that information provided for screening purposes16

couldn't be used for example in court filings or to question a witness in a case?17

A.   No.  We should -- we shouldn't -- those ones should not be used.18

Those -- those are only for investigative purpose only.  So it should not be officially19

used when -- when it's a pre-information.20

MS TAYLOR:  (Microphone not activated)21

PRESIDING JUDGE SCHMITT:  So thank you very much.  This was not the easiest22

session today, but this is as it happens.23

Thank you very much, especially Mr Smetana.  I know this was -- also for you, it was24

a difficult procedure.  We thank you.  And we wish you a good drive back to25
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Austria.1

THE WITNESS:  You're very welcome.  I wasn't really -- I wasn't really expecting2

those questions.  It was just --3

PRESIDING JUDGE SCHMITT:  Yeah, you're -- but this is how it happens in the4

courtroom.5

THE WITNESS:  Of -- of --6

PRESIDING JUDGE SCHMITT:  You know, you have parties and they have different7

interests, and this is how it goes.  But as I said, thank you very much.8

THE WITNESS:  Okay.9

PRESIDING JUDGE SCHMITT:  And have a good drive back.10

THE WITNESS:  Thank you.11

PRESIDING JUDGE SCHMITT:  We resume tomorrow at 9.30.12

THE COURT USHER:  All rise.13

*(The hearing ends in private session at 4.27 p.m.) Reclassified as open session14

RECLASSIFICATION REPORT15

Pursuant to Trial Chamber VII’s instructions, ICC-01/05-01/13-1209, dated16

2 September 2015, this lesser redacted public version of the transcript is filed in the17

record of the case.18
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