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Presiding Judge Robert Fremr, Judge Kuniko Ozaki and Judge Chang-ho Chung
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Thursday, 21 April 2016

(The hearing starts in open session at 5.30 p.m.)

THE COURT USHER: All rise.

The International Criminal Court is now in session.

Please be seated.

PRESIDING JUDGE FREMR: Court officer, please call the case.

THE COURT OFFICER: Good afternoon, your Honours. This is the situation in the
Democratic Republic of the Congo, in the case of The Prosecutor versus Bosco
Ntaganda, reference number ICC-01/04-02/06.

And for the record, we are in open session.

PRESIDING JUDGE FREMR: Thank you, court officer.

Appearances, Prosecution first.

MS LUPING: Good morning, Mr President, your Honours. Appearing on behalf of
the Prosecution are Ms Nicole Samson, senior trial lawyer; Ms Selam Yirgou, case
manager; Mr James Pace, assistant trial lawyer; and myself, Dianne Luping, trial
lawyer.

PRESIDING JUDGE FREMR: Thank you, Ms Luping.

Defence, please.

MR GOSNELL: Good afternoon, Mr President. Christopher Gosnell for Mr
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Ntaganda accompanied by William St-Michel, Margaux Portier and Sandrine De
Sena.

PRESIDING JUDGE FREMR: Thank you, Mr Gosnell.

Legal Representatives of Victims.

MS PELLET: Thank you very much, your Honour. Former child soldiers are
represented by Mohamed Abdou and myself, Sarah Pellet, counsel with the Office of
Public Counsel for Victims.

MS GRABOWSKI: Good afternoon, your Honours. The victims of the attacks are
today represented by Dmytro Suprun, counsel, and myself, Anne Grabowski,
associate legal officer with the Office of Public Counsel for Victims. Thank you.
PRESIDING JUDGE FREMR: Thank you, Ms Pellet. Thank you, Ms Grabowski.
And I note that we also have video link connection this evening. Could the court
officer present at the video link location please note for the record who is present in
the video link room and also confirm that the connection is working and that you can
hear me clearly.

THE COURT OFFICER: (Via video link) Good morning, Mr President. Indeed,
the video link is up and running, I can hear you perfectly well. Present with me in
the transmission room today is Professor Yuille and Mark De Leau, our IT technician.
PRESIDING JUDGE FREMR: Thank you.

Good morning, Professor Yuille. Welcome back and thank you very much for
joining us again.

WITNESS: DRC-OTP-P-0933 (On former oath)

(The witness gives evidence via video link)

THE WITNESS: Good morning and thank you.

PRESIDING JUDGE FREMR: Professor Yuille, could you please also confirm that
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you can hear me well.

THE WITNESS: I can hear you well, yes.

PRESIDING JUDGE FREMR: Very well. Thank you. It's my duty to remind you
that you are still under oath, which means that you have to speak the truth and also to
remind you briefly those practical matters, meaning that you should speak at a slow
pace and observe pauses.

And now I think we can continue with your examination.

Ms Luping, just for the sake of planning, are you interested on needing further 20
minutes you said on Monday?

MS LUPING: I'm afraid so, Mr President, your Honours. Just after

going -- reviewing the transcript of Dr Yuille's testimony, I believe approximately 20
minutes.

PRESIDING JUDGE FREMR: Okay. Please go ahead.

MS LUPING: Thank you. But before I start, Mr President, there was just simply
one point of clarification for the record, and I have had an opportunity to speak to my
learned friend, Mr Gosnell, about this issue.

The question is the legal basis or provision for the introduction of Dr Yuille's report
and the two appended annexes.

Now, I understand that the Defence had indicated when indicating their position on
various documents that Rule 68(3) may be appropriate as the basis for the
introduction. We've obviously complied with the requirements of 68(3) technically,
but we would just note that the Prosecution obviously never sought to introduce this
under Rule 68.

We would just indicate that obviously in other cases where experts' reports have been

tendered we've not had to as an obligation or requirement introduce such reports
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under Rule 68, and we would observe that Article 69 is another appropriate basis to
do so. In fact, for example, in Lubanga the Prosecutor in Lubanga when various
expert reports were introduced, there was no need to refer back to Rule 68.

So simply for the sake of clarity of the record, we would ask if it's possible to confirm
that indeed Article 69 can also be the basis for admission of the report and annexes.
There is no requirement as such to use 68.

PRESIDING JUDGE FREMR: In fact, it's probably for longer discussion, but to be
absolutely precise, it was maybe a bit misunderstanding from my part. But, in fact, I
decided or the Chamber decided, my decision pronounced by me that this report is
admitted in accordance with 68(3), which is for your information is common practice
or was common practice in Article 70 trial.

If you are not satisfied with this, maybe then you should bring submission asking for
reconsideration. It depends. In my view particular aspects of that may be for
future jurisprudence of this Chamber, but for the practical outcome I think to resolve
would be the same. So it's up to you, but to be precise, it had been admitted
according to stage 3, maybe it was my understanding.

So if you from your point of view see better to do it in traditional way, I would call it,
please approach us with further submission asking for reconsideration, okay?

MS LUPING: Understood, Mr President.

PRESIDING JUDGE FREMR: Now please proceed.

MS LUPING: Indeed.

QUESTIONED BY MS LUPING: (Continuing)

Q. Good evening again, Dr Yuille, and good morning your time?

A.  Good morning.

Q. I'mjust going to be continuing from your testimony from last Monday. Ijust
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have a number of questions I hope that we will be completed within 20 minutes.
That is certainly what I'll be aiming for.

Now, I refer to page 3 of your report, that's bearing ERN 0223, that Post-Traumatic
Stress Disorder may involve a combination of symptoms, including negative
alterations in thought and mood associated with the trauma such as the, and I quote,
"the inability to remember important aspects of the event." End of quote.

Now, Dr Yuille, when you state that symptoms of PTSD can include an inability to
remember important aspects of the event, is this similar or different to amnesia that
you have already testified about?

A.  It's the same as amnesia.

Q. Okay. And moving on to another topic altogether, and I now am going to the
section of your report where --

PRESIDING JUDGE FREMR: Ms Luping, I got message, please a little bit slow
down. Iknow that you're under time pressure, but please try to arrive balance
between both those interests.

MS LUPING: Thank you, Mr President. Thank you for the reminder. It's also too
tempting with a witness that speaks in English. It's a rare, rare occasion.

Q. Il have toslow down, Dr Yuille. Moving to the section of your report where
you deal with sort of various factors of a person, you were asked as a person's age,
gender, family, social position or culture relevant to the occurrence of PTSD or its
severity. And you deal with these factors at page 5 of your report, that's 0225.
Similar you were asked the question: "Does the effect of trauma on a person's
memory, ability to recall or to narrate events vary according to the person's age (if he
or she is a child or an elderly person) and gender? Do the effects differ depending

on your culture?"
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And then you set out your views at page 8 of your report, that's ERN 0228.

Now, my first question relates to the various opinions you expressed in relation to
culture. You state at page 8, that's ERN 0228, and I quote, "there is no evidence that
basic memory processes are affected by culture. Culture can influence what is
remembered and how the memory is described but, as far as we know, culture does
not impact the underlying memory processes." End of quote.

So my first question, Dr Yuille, is what did you mean by this?

A.  What I mean is that the basic psychological processes involved in coding and
storing away the pieces of information that later can be retrieved as a memory, that as
far as we know, this is a fundamental human set of processes, and this is -- it's not
learned. It's something that develops as the brain matures, and that in that sense it's
universal.

Q. And just to be clear, is your opinion on the effect of trauma, its symptoms and
any impact on a person's memory and ability to recall any events any different
depending on the culture that the person is from?

A. That's a very complicated question. Can you repeat it, please?

Q.  Well, I'm referring to the fact that your report itself talks about the effect of
trauma, its symptoms and the impact on a person's memory and ability to recall
events. This is really in a nutshell what your entire report is about. So the question
is: Are the various opinions that you've expressed in relation to these different
aspects, are they any different depending on the culture that a person is from?

A. Not that we're aware of. Why I hesitated here is that culture of course does
play a role in affecting how someone may provide a narrative of their memory. And
as you quoted me earlier, it -- culture can play a role in determining what the person

pays attention to at the time and therefore what features they remember later on. So
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it's not that culture isn't of any relevance, but it is not -- as far as we know, culture
does not affect the fundamental underlying memorial processes.

Q. And just to pick up on that, when you say, and it is in your report, I'll refer to
page 5, that's ERN 0225, where, in a longer passage, you conclude that "It is likely that
culture does influence the impact and narratives arising from traumatic situations."
It's just essentially what you've just said, as I understood it.

A.  That's correct.

Q. What do you mean by that? Could you elaborate on why it might impact on
the narrative?

A. A central feature of cultures, and this is especially true of oral tradition cultures,
is that narrative forms a major way of communicating information, law, history,
family history, cultural history, so the narrative form is a key cultural acquisition for
any member of that culture in learning how to describe the contents of memory.

And so in that sense, culture plays a strong role affecting the form of narrative.

Q. Thank you for that clarification. I'm now moving on to a different topic, which
is relating to the issue of age. And you state in your report at page 8, that's ERN
0228, that age can be an important factor influencing the occurrence of PTSD and
memory and that a child's memory from an event will contain less detail than an
adult.

My first question is this: In your expert opinion, if an adult is asked to recall
memories of a traumatic event that they experienced as a child, what is the nature of
that memory, and what's the nature of their ability to recall such events?

A.  If they're able to recall the memory, it will either be an episodic or
autobiographical memory as I described on Monday. That will be the form of it,

unless the individual is accessing repetitive traumatic event, in which case the form of
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the memory would be a script memory.

Q. And apologies on putting this in a perhaps overly simplistic manner, but just to
understand this a little bit more clearly, when -- so when the adult is recalling their
memories as a child, is this a memory, or a recall of an adult, or as a child or both?

A.  Itreally is both in the -- the memory was initially established as a child, and so
the memory retains child-like features about such things as relative sizes and, in other
words, a room may appear larger in memory when the person is thinking about it as
a child as opposed to as an adult. However, it is an adult doing the recall.
Consequently, the techniques, the form of narration, et cetera, that the victim or
witness has learned as an adult shapes and influences the communication of the
memory.

So some aspects of the memory will retain child-like features, some will be influenced
by the adult mental processes, if you like, that this person has acquired.

Q. And in your experience and in your opinion, how detailed, if at all, can we
expect that adult witnesses recalling events experienced as a child to be about those
events and why?

A.  The answer here is the same as the answer to several of your questions, and that
is that the amount of information recalled is going to vary dramatically. And in one
witness there may be detailed and vivid memories, and in another witness to a similar
or even the same event there may be little or no detail.

The reason for such variability has to do with some of the factors that I've been
discussing with you over these two days. They include such things as how
traumatised the person was at the time, what they have done, how they responded to
the event at the time, if they were looking to flee the event they may have much less

detail, for example, about the attacker.
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If they are thinking about this event after the fact and repeatedly reliving it, the detail
will often be quite high, quite a considerable amount of detail.

If they've developed amnesia or avoidance, they try not to think about it, they may
have little detail or none at all.

Q.  And sticking with the same scenario, the adult recalling their traumatic
experiences when they were a child, are those memories accurate?

MR GOSNELL: Objection.

PRESIDING JUDGE FREMR: On what ground, Maitre Gosnell?

MR GOSNELL: I think the question is too vague for the witness to be able to
answer.

PRESIDING JUDGE FREMR: Ms Luping? It also seems to me that, you know, to
put such a question, if the general approach of Mr Witness was that very many
aspects of those issues are very individual, so to ask such a question.

MS LUPING: I can rephrase my question, Mr President.

PRESIDING JUDGE FREMR: Please.

MS LUPING:

Q.  Dr Yuille, in your experience you've just explained that there can be quite a
variation and there can be -- individuals can differ in their ability to recall, but in your
experience, the fact that an adult is recalling memories of what they experienced or
traumatic event as a child, will that necessarily mean that the memory is not accurate?
A.  No, absolutely not.

Q.  And can you explain why that is?

A.  Credibility assessment, the determination of the validity of a memory.
Memories can be erroneous, memories can take three general forms, if you like.

They can be generally accurate, they can contain some inaccuracies due to
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misinterpretation, memory errors, or they can be largely false. A largely false
memory is a deliberate attempt by the witness to create a false representation of the
past.

Certainly all of these things happen, of course. There are false memories, there are
erroneous memories and there are generally accurate memories.

Our research tells us that if a person is trying to tell the truth and if they're properly
interviewed that, on the average, the accuracy will be somewhere in the 80 to 85
percent range.

However, it's so important to note that averages are really misleading because they
only tell you how some typical witness behaves. And since each witness is an
individual, you can have a witness who is 20 per cent accurate and another witness is
100 per cent accurate.

Q. Now, I just want to pick up on your testimony just now about false memories.
And I wanted to -- I was going to come to that, actually, and refer to annex B, one of
your appended articles at ERN 0118, page 16. I'm going to quote from that report.
And this is actually the section on created memories. Is that different to false
memories or is it the same, first of all before I --

A.  It's the same.

Q. Okay. Soreading from that, quote:

"This pattern concerns a false/illusory memory, which research suggests is typically
developed through suggestive influence in both victims and offenders. Research
suggests that it is the combination of individual difference variables and situational
factors that facilitates the creation of a false memory.

For the person with a false memory, such includes having both an introverted and

dissociative personality, and being repeatedly interviewed by an extroverted
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authority figure with the use of ... questionable techniques." End of quote.

Could you, first of all, explain a little bit more about what that -- what does that
mean?

A. Before I do that, I apologise, I would like to just correct what I said a moment
ago. You asked me is a false memory and created memory the same. And I need to
clarify that.

There are, if you like, two kinds of false memories, one is a deliberate lie, that is one in
which the communicator of the memory knows that they're misrepresenting.

A created memory is also a false memory, but it's not a deliberate lie, that is the
person doesn't know that it's false. They have in response to suggestion developed a
memory which for them -- which they believe is true, but in fact it's false. So I
apologise, I hope that helps to clarify.

Q.  Yes, that clarifies. Thank you for that, Dr Yuille.

And just going back to the part that I read out to you, in terms of the "individual
difference variables and situational factors that facilitates the creation of" this "false
memory" or created memory as you've been describing. For the person -- and then
the -- "For the person with a false memory, such includes having both an introverted
an dissociative personality, and being repeatedly interviewed by an extroverted
authority figure with the use of ... questionable techniques."

Just to understand what that means, is that -- are you -- does that mean that a person
with a created memory is really only a person with an introverted and dissociative
personality, or does it mean that every victim can have a created or false memory?

A.  We know that all of us are susceptible to creating memories under the right or,
if you prefer, wrong circumstances. A recent study of one of my former students

was able to create a memory of a crime in undergraduate students they had
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committed as a child only they hadn't committed the crime. And they were able to
do this in over 70 per cent of the individuals who were given the suggestion. You
get similarly high rates of adopting of suggestions by children.

The quote that you gave about personality dimension is, in particular, taken from the
context of false confession where interrogation procedures lead a suspect to create a
memory of having committed a crime which they in fact did not do. And although
such a creation can happen in anyone, we know from research that there are some
people who are a suggestive personality, if you like, they're simply more susceptible
to suggestion. And these people will often respond in particular to suggestions
made by dominant, strong, kind of in-your-face personalities.

Q. And you've testified about suggestion and the implications of suggestion and
suggestibility. And you testified previously that it will depend on a number of

factors. Is that the same case here that --

A.  Yes.
Q. --itdepends on a number of factors?
A.  Yes,itis.

Q. And you just referred now as to suggestibility as being one of those factors. If
somebody is not susceptible to suggestion, will they necessarily be still susceptible to
having a created memory?

A.  Yes, butlessso. Certainly, the more resistant someone is, the more other
factors would have to come into play and have a very strong impact on the witness.
Q. Now, I'm switching topics. And that is really to understand for laypersons
when a person is -- sorry. When somebody has symptoms of Post-Traumatic Stress
Disorder or other trauma-related disorders, is this always manifested in a way that's

visible to non-professionals?
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A. No.

Q. And if a person who has experienced a traumatic event is testifying, what might
be visible cues or signs that the trauma is impacting on them whilst they're trying to
recall or narrate what happened to them that's traumatic for them?

A.  The most obviously is distress or anxiety or arousal, that if the person has PTSD,
it means that the traumatic impact of the event has not been dealt with, and if they
begin to recall the memory of the event, it is extremely likely that this will bring along
with it emotional content, and so this may lead to, of course, the crying, to distress, to
emotional upset. It can also lead to numbing, that is to the person shutting down
emotionally and not being able to show what is going on inside of them emotionally.
Q. Now, moving to the scenario of somebody who does not have PTSD but who
did experience a traumatic event, what does it mean in terms of the nature of their
memories and their ability to recall or narrate events?

A.  What does what mean?

Q. Say you have somebody who is trying to recall and narrate what happened to
them that's traumatic, but they don't have PTSD, what can be the issues faced by that
type of -- that individual?

A.  The circumstances are pretty much the same as we've already discussed, and
that is that if the person was resilient and was focused on the event at the time of the
trauma, has thought about it a lot since, it's likely that they will be able to give a fairly
detailed and likely accurate account of what has occurred. However, it's possible
that someone, for example, has developed amnesia for the most traumatic part of the
event. Even though they do not have any symptoms of PTSD, their amnesia means
that at least with respect to the most traumatic part of the event, they'll have little or

no recall at all.
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So again, you get quite a range depending on the individual, how they responded to
the event, and what they've done with that memory since the event.

Q. Thank you, Dr Yuille.

Mr President, I have one last topic with your leave.

PRESIDING JUDGE FREMR: Topic or question? Topic?

MS LUPING: Well, it's a topic that has a couple of related questions.

PRESIDING JUDGE FREMR: Please try to be as fast as possible.

MS LUPING: Certainly.

Q. Now, Dr Yuille, just in your testimony on Monday, and I'll refer to, for any
learned friend, transcript 84, that's the English transcript, page 31, lines 9 to 19. You
were referred to a study -- you referred to a study of "ours," for example, "with sex
trade workers who had been sexually assaulted," and you said, and I quote, "we
found that that perspective, being outside perspective, these women were able to
recall twice as many details of their sexual assault compared to those who recalled,
you know, as they originally experienced it." End of quote.

You also explained that the study was done with a person called Barry Cooper.
Now, if the court officer could please show to you a document, it's an article that's
DRC-OTP-2092-0170. You are one, it's stated as one of the authors. It is on your list,
item 79 of your curriculum vitae. It's mentioned at page 8, ERN 0191. It's entitled
"Divergent Perspectives in Prostitutes' Autobiographical Memories: Trauma and
Dissociation." It's from the Journal of Trauma & Dissociation, volume 3, pages 75 to
96. And in addition to yourself, there is a BS Cooper and MA Kennedy.

Now, my question is: Was this the article that you were referring to in your
testimony on Monday?

A. Yes.
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Q. TI've had an opportunity to read through this. CanIjust clarify, who conducted
this study that's detailed in this article?

A.  This was part of Barry Cooper's -- you know, I'm not sure whether this was his
master's or his -- no, it was his master's, yes, this was part of his master's degree.

The research was conducted by a group of trained interviewers. It was carried out in
a halfway centre in the downtown east side of Vancouver. This centre was a place
for street sex trade workers to go to relax, have a cigarette, to get off the street. And
we asked for volunteers to participate in our research and a number of them did.

Q. On the article there is a reference to in the end 36 of the sex workers who were
relied upon for the purposes of this study; is that correct?

A. Yes. Ithink there was a total of 50 that we researched, but we didn't have data
for every one of them.

Q. And at page 78 of the article there is a reference to three different types of
autobiographical experiences that the women were asked to relay: Emotionally
positive, a sexual assault and a traumatic non-sexual incident.

And there appear to be some of the conclusions at page 85, and I quote:

"Participants who reported field perspectives for their sexual assault experiences ...
recalled on average 29.96 details. Those with observer perspectives ... provided on
average 58.42 details. The memories with observer perspectives contained
significantly higher amounts of memorial details." End of quote.

PRESIDING JUDGE FREMR: Ms Luping, I have to blame myself. Iencouraged
you to be fast, but for me it's fine, but not for interpreters and court reporters.

MS LUPING: Apologies to the interpreters. I'll try to slow down.

Q. Now, that extract that I just read to you, is that the part of the report that you

were referring to in your testimony on Monday when you said that there could be
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double, basically double the recall when you have a -- when you have the observer
perspective?

A.  Yes.

Q. Now, Dr Yuille, would you agree that this article that we've just discussed being
an exhibit and tendered as part of your evidence?

A.  Certainly.

MS LUPING: Mr President, your Honours, I understand, having discussed this
issue with my learned friend Mr Gosnell, that there is no objection from the Defence,
but he can certainly confirm for himself, because the Prosecution would seek to have
this article submitted as evidence.

PRESIDING JUDGE FREMR: Mr Gosnell, could you kindly confirm.

MR GOSNELL: Mr President, I have no objection to it being used with the witness,
but I would like to reserve my position on admissibility until I've had a chance to look
at it this evening more carefully.

PRESIDING JUDGE FREMR: We can postpone decision on that.

MS LUPING: My misunderstanding. Apologies, Mr President.

PRESIDING JUDGE FREMR: Otherwise you completed your examination?

MS LUPING: Ibelieve so, yes. Thank you, Mr President.

PRESIDING JUDGE FREMR: Thank you.

At the moment we have to deal with requests submitted by Legal Representative of
former child soldiers. So I would like to ask you whether you are insisting on your
request as have been submitted or whether you would like to make some update in
light of the examination conducted by Prosecution.

Ms Pellet.

MS PELLET: (Interpretation) Thank you, your Honour. Yes, I with like to uphold
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my application. In light of the questions put by the Prosecution, I will have very few
questions to put to the witness, and these questions will really be only a follow-up to
a number of replies to questions put by Ms Luping.

My questions will mostly deal with the age of people and the consequences of the
victims' age, possible reactions to a traumatic event, and a few additional questions
about predisposing factors which were mentioned by the professor on Monday.
Thank you, your Honour.

PRESIDING JUDGE FREMR: How much time do you think you would need?

MS PELLET: (Interpretation) No more than 20 minutes.

PRESIDING JUDGE FREMR: Mr Suprun, your position.

MS GRABOWSKI:  Your Honour, it will actually be me conducting the questioning
today, if leave is granted that is. And we also maintain our request to question this
witness and would also maintain most of the areas, that is actually all of the areas that
we indicated in our request.

PRESIDING JUDGE FREMR: Give us a moment. We will silently deliberate.

(Trial Chamber confers)

PRESIDING JUDGE FREMR: Thank you. So our ruling is following:

Having considered the areas already covered during the Prosecution examination, the
Chamber will grant a limited examination.

And, Ms Pellet, probably I will a bit surprise you, but we would rather focus you on
issues under points 4 and 5 of your request. So please focus on that. And we are
granting 10 minutes to you.

This concerns request made by Legal Representative for Victims of the attacks, Ms
Grabowski. Please we are granting you questioning on issues number 3, 4, 5 and 8,

and we are granting you 15 minutes for that.
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So now, Ms Pellet, you have the floor. And the fact is that obviously our opinions
are different, but we find more relevant those issues, so sorry for that, Ms Pellet.

MS PELLET: (Interpretation) Thank you, your Honour.

QUESTIONED BY MS PELLET:

Q. Professor Yuille, good morning.

A.  Good morning.

Q. TI'll introduce myself briefly. My name is Sarah Pellet and I represent the
former child soldiers who are part of the proceedings, more than 280 victims in actual
fact.

I would like to put a number of questions to you just to follow up and expand upon a
number of replies you gave Ms Luping a few moments ago or on Monday. Is that all
right by you?

A.  Yes.

Q. Perfect. On Monday you explained that hyposensitivity or hypersensitivity on
the part of victims was a predisposing factors. "Predisposing"” was the word you
used in English.

In this regard I'd like to ask you, according to your experience, now, if the traumatic
event was repetitive and continuous over a long period of time, would that modify
one's sensitivity in the short, medium or long term?

A.  The answer that we can give right now is that it would be likely to moderate the
sensitivity over time. Why I qualified my answer in part is obviously there has been
very, very little research in this kind of context on the psychological adjustment, if
you like, of individuals to being forced to participate in traumatic events over a
period of time.

What we know in other contexts suggests though that in order to survive, in order to
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cope with such an egregious circumstance, that accommodation has to occur, and that
one of the most likely ones is that the impact or stress of the repetitive situation will
decline over time so that the individual is able to survive without constantly being in
extreme stress.

Q.  Well, if we take the example of sexual slavery, meaning that a person is raped
repeatedly on an ongoing basis, would your conclusions be identical?

A.  Yes.

Q. Even if the person were raped by multiple rapists?

A. Yes. Again, this is an extremely egregious context in which a human being has
to find some way to cope or survive. There is no question that dramatic
psychological alterations are going to have to take place in a sex slave, as you said
sexually assaulted by different individuals.

Now, the form of that accommodation, adaptation can -- it can take many forms, but
something, some kind of change is most likely to occur, otherwise the person is going
to be living in a state of both psychological and physical stress that is extremely
damaging.

Q. Thank you, Professor. Now, just to follow up on one point from your reply.
Now, if a victim of repeated rape is very young at the time of the crime being
occurred, can this person understand the events and is this person affected by the
events?

A. It does depend on what age you are referring to. But the younger the child, the
less knowledge the child brings about sexuality to this circumstances and therefore
the less the child is likely to understand what's happening, that -- whether or not the
event has an impact depends on the nature of the event; for example, the child may

not understand the sexual control issues if the child is very young, but if the sexual
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assault is painful and, you know, the discomfort, the stress from that is still going to
have an impact.

I can give the Court an example. I was involved in a case of multiple victims of
sexual assault. These are all children. The youngest child was two and a half years
old. And it was an unusual case because the offenders made videotapes of the
assaults, so we had concrete proof of exactly what took place.

The two and a half year old was assaulted in a variety of ways, oral, penile, digital
penetration, et cetera.

When we interviewed that child six months later, maybe it was a little longer, maybe
it was a year later, he was able to remember very little. In fact, all he could
remember was that he was on a bed with a woman who had no clothes on. And my
sense was that he wasn't repressing this but, rather, the memories had never
developed in the first place because he had no understanding of what she had done to
him. As I watched his face on the video during the assault on him, he was mostly
puzzled. You know, he had no way of making any sense out of what was being
done to him. And in a sense, the good news there is that it's likely he has no
memory and never will.

Q. Of course. Butmy victims are older than that, older than two and a half. 1
was referring more to the fact that in this particular case there was the perception that
they were following orders, being part of an armed group, you see.

Professor, my other question is this: Now, in your experience, the use of alcohol or
drugs at the time of the crime by the victim, can this artificially change the sensitivity
that you were talking about in the short, medium or long term?

A. Yes. Alcohol and, of course, a variety of drugs can have an impact on the

stress, anxiety, the response that the person has at the time. Also clearly, if,
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especially alcohol, but it would depend on what the drug is, that there will be
memory consequences too. If, say, alcohol is present during an assault, it will have a
debilitating effect on subsequent memory.

Q.  Could you explain the specific event -- effect that that could have?

A.  Well, I think we all understand that alcohol is a substance that affects memory
in a negative way, and that as the blood alcohol content rises, the ability to
subsequently recall declines. And that is the effect of alcohol in that context is
permanent, that is if a person has enough alcohol, for example, in their bloodstream
so that they are later unable to recall anything about the event, that will always be the
case, that is that that memory damage is permanent.

PRESIDING JUDGE FREMR: Ms Pellet, your last minute.

MS PELLET: (Interpretation) Ihave one final question, your Honour.

Q. Now, if someone suffers physical effects after a traumatic event; for example, if
a person gives birth to a child after repeated rapes and must then raise the child for
her entire life, now, would these effects, events have any impact on the sensitivity of
the person in short, medium or long term, and the person's memory?

A. Thavenoidea. Thisis definitely outside of my expertise. The impact of
giving birth from multiple sexual assaults, on memory, I haven't studied that and I
don't know that anyone has. But I'm afraid I can't be of any help.

Q. Thank you.

Your Honour, I have one final question in light of a response just provided.

Now, on Monday you explained, sir, that certain situations were signals or cues, and
these cues had a major impact on the memory of a victim. Now, even though no
study may have been done, these physical impacts, for example, giving birth to a

child after being raped repeatedly and having to raise the child, could these be cues?
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Could these be the things that you referred to as cues on Monday?

A. No. The cuesI was referring to were sensory and other elements of the
original event that trigger or cue the recall of the memory. So it might be a particular
smell or an article of clothing or a sound heard or being touched in a particular way
that helps the individual, the victim to reconstruct their memory. The event of birth
is much too remote in time to be a cue or -- for the memory.

PRESIDING JUDGE FREMR: Ms Pellet, I was too generous. Thank you very much.
We have to --

MS PELLET: (Interpretation)

Q. Thank you, Professor Yuille.

PRESIDING JUDGE FREMR: We have to hand over the floor to Ms Grabowski.

Ms Grabowski, you have the floor and you have your 15 minutes.

MS GRABOWSKI: Thank you very much. Could I just ask your indulgence to set
myself up?

PRESIDING JUDGE FREMR: For sure.

MS GRABOWSKI: Thank you.

QUESTIONED BY MS GRABOWSKI:

Q. Good afternoon, Dr Yuille. We've had -- briefly have had the opportunity to
introduce ourselves the other day. And Ijust wish you a good morning again. Iam
today asking you a couple of questions on behalf of the other group of victims in this
case. And I would actually like to first refer you back to one aspect of your report,
and that concerns what you explain as the impact of post-event support that can
affect -- I'm sorry, let me just start over with my question.

Could you explain to the Court what the impact of a traumatic event can be affected

by post-event support? And can you actually first explain to us what you mean by
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post-event support, what that is?

A. I'msorry, part of your question I simply didn't hear.

Q. Okay. I'll repeat it for you again. In your report, and that's at page 0225, you
explain that the impact of a traumatic event can also be affected by post-event support.
And my question to you is the following --

A. By what?

THE COURT OFFICER: (Via video link) Post-event support. Post-event support.
MS GRABOWSKI:

Can you hear me better?

That's much better.

Okay, I apologise. Did you now hear the -- what I read or should I start over?
No. Tunderstand now you're asking about post-event support.

Yes.

And the impact that that has on a victim.

O T S

Could you explain to the Court what you mean by this post-event support?
What do we have to understand by this concept?

A. Fundamentally, this is the issue of whether a victim is treated as believed, as
supported, as listened to in telling his or her story of what's happened. The obverse,
the reverse of that would be a victim who is approached with skepticism, doubt, even
aggression that the story is not true. This has an enormous impact on the victim's
attitude toward the system that they find themselves in, their willingness to continue
in that system and their -- and how the case will unfold, whether it will unfold with
difficulty or not.

Q. And if support, for example, is provided at a much later stage, say years after

the event, would that have a different consequence or would that change anything in
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what you've just told us?

A.  The support is helpful at any point, but if it's provided much later, it's impact
would depend to a considerable extent on how the victim had been treated between
the event and, finally, providing the support. The support may be too little too late
if the treatment of the victim in the interim was of a negative variety.

Q. And what do you mean when you say "of a negative variety"? What could that
be?

A.  Again, treating the victim as someone who is suspicious, is perhaps lying, who
asked for it, who is to blame in some way for their own sexual assault.

Q. And if this post-event support is not provided at all, at no time in the lifetime of
the victim after the event?

A.  Well, this is not good. And then how the person will respond goes back to the
predisposing factors and how resilient that person happens to be based on their
history and other factors. For some, the lack of support can be extremely debilitating,
less so for others.

Q. And going also back to your report at page 0224, you describe negative
consequences associated with -- associated with PTSD such as self-destructive
behaviour, hypervigilance and sleep disturbance. How, if at all, can these negative
consequences be treated?

A.  First of all, I need to note that I'm a researcher and forensic psychologist. 1
don't do treatment, so this is not my specialty.

I know that there are excellent treatments out there for PTSD, but it's not what I do.
Q. Understood. However, bearing in mind what you just told us, is there -- are
you aware of the possibility of someone ever being cured completely of symptoms?

A. Yes.
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Q. And going back briefly to the post-event support that we just talked about, does
the nature of the crime or the event play any role in this?

Play any role in the effectiveness of post-event --

Q. Yes.

A. --support?

Q. Yes.

A.  Yes.

Q. Andin what way? Could you elaborate on this a little bit?

A. Yes. The mostimportant way is in terms of how the person responded to the

crime. I'm sure all of the lawyers in the room are familiar with the thin skull concept,
and there is a kind of psychological equivalent.

A particular event say of some kind of a sexual assault, and let's say that it involves
somebody grabbing the breast or buttocks of a woman. For a particular woman who
has had a difficult history and sexual development, this could be for her an extremely
traumatic event, and in spite of there not being penetration or more sexually
aggressive aspects, she could be devastated by this.

Another woman might be annoyed by it and put it behind her and move on with her
life.

So how the person responds to the event is really what determines is the nature of the
event. So when you ask, you know, does the nature of the event matter, it's in the
eye of the beholder. It's how that person received and responded to the event, that's
the most critical determinant of how traumatic it is.

Q. And then somewhat connected, do you remember when you gave us the
example of the Canadian shootout and how some persons would overly tell the story,

and then you also gave another example of where telling the story would actually
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help certain victims if they told them over and over. And just to link it to your
answer you just gave me about the sexual assault, I want to look at the aspect of a
sexual crime when a victim would not speak about any of the assault, would not open
up about it for, for example, for fear of stigmatisation.

Could the internalising of the event actually have an effect in the long run?

A. It depends what the person does with it inside, if you like. If she works very
hard at not thinking about it, then the consequence will be -- will be negative for her
memory. Alternatively, if she doesn't talk about it but nonetheless thinks about it,
dreams about it, perhaps writes in a diary about it and so on, then the memory will be
much better and much more detailed. So it depends how she handles it internally if
you like.

Q. And then looking at other behavioural aspects of PTSD, in your experience
when somebody suffers from PTSD, how does this affect the person with whom that
person interacts, say relatives or friends or children of this PTSD sufferer?

A.  Again, this is outside my area of expertise.

Q. Okay. Thank you.

Then referring back what you talked to us about on Monday, and that's at transcript
84, page 43 and 44, and bearing in mind the variable responses that individuals have
to traumatic events as you explained to us, in your opinion, can a traumatic event
have a lasting effect on an entire community if it suffered together such as an event of
natural disaster, a war, an attack? Could this have a collective impact?

A. Very muchso. My background here, I have been working for a number of
years in what in Canada are called the residential abuse cases. Some years ago our
government rounded up aboriginal people, children, sent them to residential schools

and they were often physically and sexually abused at those schools. This is a
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national disgrace for our country and there has been a huge amount of research on it.
(Video link disconnected)

PRESIDING JUDGE FREMR: It seems we do have a problem.

MS GRABOWSKI: Yes.

PRESIDING JUDGE FREMR: I guess our court officer will try to get some
connection with the other court officer at the place of video room, so please remain
patient.

MS GRABOWSKI: Just taking this opportunity to inform you, your Honours, that I
just have one more question to ask.

PRESIDING JUDGE FREMR: Very well.

And I will also utilise this chance and to note that Prosecution used for
examination-in-chief 2 hours and 14 minutes, so for Defence it should be, according
our principles, the equal time. Obviously if you would need more, you will have to
bring some extraordinary reasons for that and then we would decide. If you need
less --

(Video link reconnected)

PRESIDING JUDGE FREMR: = So may I just --

THE COURT OFFICER: (Via video link) We are back online, Mr President.
PRESIDING JUDGE FREMR: So I will continue then.

Please, Ms Grabowski, finish your examination.

MS GRABOWSKI:  (Microphone not activated)

PRESIDING JUDGE FREMR: Ms Grabowski, is your mic switched on?

THE COURT OFFICER: (Via video link) We cannot hear anything, Ms Grabowski.
PRESIDING JUDGE FREMR: You will repeat, Ms Grabowski, please.

MS GRABOWSKI: I'm sorry.
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Q.  Dr Yuille, I believe we have gotten the end of your answer to my last question,
and I will just ask my last question to you now. And my question is the following:
Can external factors such as an insecure environment in which the victim lives have
any effect on their PTSD condition?

A.  Yes.

Q. And in what way would that be?

A.  What was the example that you gave? You said "such as."

Q.  Such as an insecure environment, if they live, for example, in a bad
neighbourhood, in an insecure neighbourhood where a lot of crime usually happens.
A.  If thereis a lot of crime, it's likely that the individual has developed some
coping skills to deal with that context. It would depend, of course, on what those
coping skills were. They may help the individual to cope with future aggression or
future crime. Alternatively, if the coping skills are not good ones, they may make it
more difficult for the person to cope with a future event.

Q. Ithank you very much for answering my questions.

MS GRABOWSKI: Mr President, I have no further questions.

PRESIDING JUDGE FREMR: Thank you, Ms Grabowski.

Mr Gosnell, as I said before, you have in accordance with our principles at your
disposal 2 hours and 14 minutes, but at the moment we have at our disposal just for
this session roughly 15 minutes -- 50 minutes.

Ms Luping.

MS LUPING: Just a question for clarification, Mr President. ~Are you saying 2
hours 40 minutes or 14 minutes? Because we calculated 2 hours 15, actually, so
considerably less.

PRESIDING JUDGE FREMR: I mean 14, 2 hours 14.
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MS LUPING: Many thanks, Mr President.

PRESIDING JUDGE FREMR: One-four.

So, Mr Gosnell, is there any, I'm just asking, I'm not pushing you, any chance that you
would be able to finish cross-examination today or not?

MR GOSNELL: No chance of that, Mr President.

PRESIDING JUDGE FREMR: Al right.

MR GOSNELL: I'm sorry.

PRESIDING JUDGE FREMR: No problem. So we will then finish 5 minutes before
half past 7 because then I would like to address some organisational issue.

So, please, you have the floor, Mr Gosnell.

MR GOSNELL: Thank you, Mr President.
QUESTIONED BY MR GOSNELL:

Q. Good morning, Professor Yuille. My name is Christopher Gosnell. I
represent the Defence in this case. I would like to start by asking you about cousin
Albert whom you mentioned at page 37 of Monday's transcript. You were
describing the concept of reinterpretation of previous memories and you gave the
example that a person may start to remember, and I'm quoting here, "... may start to
remember that it wasn't them that danced on the table with the lampshade, it was
their, you know, cousin Albert or whoever. So that's consistent with their
self-image."

Did you mean to say when you were giving this example that the person would
actually come to believe that it was cousin Albert who had done this instead of they
themselves?

A.  Yes.

Q.  So they actually might not be conscious in any way of their false memory?
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A.  That's correct.

Q. Even though they were a central protagonist in the event?

A. Yes. Itwould depend on how important the self-image is to them. Ifit's
central to them, obviously it's easier to modify the memory to maintain one's
self-image than it is to adjust the image to fit with this new information. So it
depends how -- what the ego needs are that maintain this view of who they are.

Q. Alayperson, or at least I'm speaking for myself here, may have difficulty
understanding how it's possible that there could be such a fundamental alteration of
memory in the absence of, for example, alcohol or some other effect. Can you
explain to us or give us some examples from your research illuminating how that's
possible or highlighting examples of this type of change in memory?

A. Yes. There have been now a number of studies of attempts to create memories
in individuals of events that didn't happen. One of the very first was done out of my
own lab along with Stephen Porter. We got a group of I think it was 72
undergraduate students to volunteer for a study of childhood memory. With their
permission we contacted their parents and we had a list of childhood traumas, such
things as a vicious dog attack requiring medical treatment, a serious automobile
accident, breaking of a limb, et cetera.

The 72 young people we ended up with all had at least one of these occur in their
childhood according to their parents.

So then we brought these young people into our lab one at a time, and we said to
them, "You know we've talked to your parents, and they told us about two traumatic
events that happened to you when you were a child."

One of these was indeed one that the parents had said had happened. The second

one was one that the parent was adamant had not happened to their son or daughter.
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So we were suggesting via the parent, if you like, that something of a traumatic
nature had happened to them that had not.

We asked them to think about this every day. We brought them back a couple of
times to the lab to refresh them. To cut to the chase, 50 per cent of these young
people said that the traumatic event that hadn't happened actually did. Of greater
interest, 26 per cent, so half of that 50, if you like, not only said that it had happened
but gave us a fairly detailed memory of the event that had never occurred.

So here we created a memory of a non-existent childhood experience that these folks
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believed in fact had happened to them.

Q.  And that study was reported in an article entitled "Negotiating False Memories'

in the Journal of Psychological Science, is that correct, in the year 2000?

A. No, no. It'san earlier publication. It's Porter, Yuille and Lehman, and I'd

have to look it up.
Q. That's all right, Professor. We'll actually come back to this article --
A.  Okay.

Q.  --because I actually do wish to look at it.

But just coming back to the simplified and streamlined example of cousin Albert, is it
possible that the person will remember that it's cousin Albert dancing on the table
incorrectly, but will correctly recall other details about the event, such as for example

what did the table look like, how many chairs, how many people were there and so

forth; is that possible?

Yes.
Q.  Is that likely, in fact?
A.  Yes.
Q. So in other words, many aspects, even very central and key aspects of an event
21.04.2016 Page 31
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could be completely falsely remembered and more detailed aspects of an event could
be correctly remembered, is that right?

A. That's right.

Q. And to understand the dynamics of this process fully, is it more likely that the
person could come to reinterpret the event as cousin Albert being the protagonist in
this dancing event if cousin Albert is known to be a bon vivant, a big dancer, a person
who likes to enjoy life? Is it more likely it's going to be cousin Albert who is
remembered as the dancer than someone else?

A.  Yes.

Q. And why is that?

A.  Well, among the factors that we know about creating a memory is plausibility,
that is, it's easier to create a memory in someone if they think it's plausible that it
could have happened. So if cousin Albert has the reputation of a table dancer, if you
like, then that adds plausibility to the memory creation process.

Q. Indiscussing cousin Albert, you also mentioned that this false memory could
arise over time. I'm wondering if you can give us some sense as to how much time
might need to elapse before this false memory could be created?

A. Notreally. What we've studied is the fact that you're more likely to create a
memory with repeated suggestion over time. Now, the typical time frames in
research are several days or perhaps a couple of weeks. But there hasn't been any
systematic study to delineate time frames. So, you know, it would be just
speculation.

Q.  The relatively short period of time, it doesn't take years, is that correct?

A.  Correct.

Q. And you've just shifted in your last answer away from reinterpretation towards
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suggestion and, indeed, you've anticipated my direction, because I'm more interested
in suggestion. So am I correct that this false memory could just as well be created as
a function of suggestion as by reinterpretation?

A.  Ithink probably more likely that this is where created memories come about is
through suggestion.

Q. And at page 37, line 18, of the transcript on Monday, you said, "Once a memory
is changed, you can't go back." Do you remember saying that?

A. Ido.

Q. Now, let's say I was also at the party with cousin Albert and with the
rememberer, and I remember things very differently from the rememberer, and I tried
through questioning to change the rememberer's mind about what they remembered.
Am I likely to be able to get them to change their mind?

A. It depends on a number of factors, but it's possible. It depends on, for example,
the attitude that the rememberer has towards you. If you're viewed as a very
reliable source of information, you might more likely have that impact than if you're
viewed as unreliable.

Q. Butin that case would they be remembering anything at all or it would just be a
question of psychological dynamics between the questioner and the rememberer?

A.  They would be remembering, but the scenario you're describing, the memory
has been changed by external influences. So they're remembering less based on the
event itself and more on what has influenced the memory in the interim.

Q.  So, for example, it's perfectly possible that even if I were to present certain
details that were inconsistent with cousin Albert having done the dancing, the person
could still stick to their genuine false memory that it was cousin Albert doing the

dancing?
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A.  Yes.

MR GOSNELL: Now, could we please have tab 11 shown to the witness. I'm not
sure what facilities are available for doing that. But the document ID number is
DRC-D18-0001-0590.

THE COURT OFFICER: (Via video link) The document is being shown to the
witness.

MR GOSNELL: Thank you, Madam Registrar.

Q. Now, this is an article which appears on your CV and it's entitled "The
Complexities of Eliciting and Assessing Children's Statements." It was published
apparently in 1995, and you're one of the authors amongst three.

And am I right, first of all, do you remember having been one of the co-authors of this
article?

A. Tdo.

Q. And would I be right in summarizing the general purpose of this article being to
present certain and propose certain interviewing techniques to avoid the dangers of
creating false memories?

A.  Yes.

Q.  And this arose out of a particularly notorious case, did it not, in New Jersey
involving someone who was convicted of several hundred counts of child abuse and
who was in fact convicted for those alleged offences?

A.  That's correct.

Q. And it later turned out, did it not, that those offences had not taken place or at
least that there was subsequent evidence showing that the allegations were false; is
that right?

A. Yes.
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Q. And if we turn over to page 0592, you and your co-authors discuss the concept
of latticed allegations, and you say, "The notion," and I'm quoting here, "The notion of
latticed allegations is based on a pattern of initial or core true or false allegations that
are layered under suggested or invented details."

Now, am I right that your notion of latticed allegations presupposes multiple alleged
events over a period of time and usually multiple potential offenders or suspects, is
that right?

A.  That's correct.

Q. And am I right then that this addresses the issue of multiple events being
remembered by a single person or multiple individuals, not just one isolated event?
A.  That's correct.

Q. And so does this engage the notion of script memory as you described it on
Monday?

A. Theidea of latticed allegations is not -- doesn't concern script memory, but a
proper investigation of these kinds of cases would, yes, inevitably involved script
memory.

Q. Well, I guess what I am driving at to sort of get to the punchline is, isn't it right
that the problems of suggestion can affect script memory?

A.  Yes.

Q. Now, you were asked today at I think it was page 14 some questions about
suggestion and the term was put to you "suggestive personalities." Can I just ask
you, is there a term of art within your expertise known as suggestibility?

A.  Yes.

Q. Canyou give us a definition of that term?

A. It's the extent to which someone is amenable or affected by outside influences.
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Q.  Well, when you say "outside influences," can you elaborate a bit more
specifically? What would be the typical source of a suggestion in your experience?
A. I'msorry, the ones that we have focused on because we work in the forensic
context is the impact of suggestive and leading questions on either victims, witnesses
or suspects in the course of an investigation.

Q. And am I right that one of the key aspects of whether a suggestion is accepted,
and you may have actually already said this, is that the suggestion is plausible to the
person?

A.  Yes.

Q. It's often plausible, is it not, that a perpetrator particularly of sexual abuse is
someone who is in a position of authority over the victim?

A.  That's not what the term "plausible" means in the context of suggestibility.
What plausible means is that the recipient of the suggestion thinks yes, this might
have happened to me. You're using the word in a different sense there, and that

is -- but it is true to answer your question that often when it comes to sexual assault
especially of children, the perpetrator is in a position of trust or authority.

Q. Right. But they would also potentially perceive that

hierarchical relationship between themselves and the alleged perpetrator as relevant
to plausibility, isn't that right?

A. Tdon't--Ireally don't understand that question. I'm sorry.

Q.  Well, if it's suggested that the perpetrator is somebody who lives

a thousand miles away who is unknown to them, who has no particular standing or
position in relation to their life, then that's going to be less plausible, will it not, than
for example one who is in proximity or in a position of power over the person to

whom the suggestion is being made?
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A.  You know, thank you for that clarification. Yes, if there is a suggestion of the
nature of a perpetrator, certainly the plausibility of that person, the access, the
likelihood of something happening is certainly a factor.

Q. And if the suggestion is repeated, that's a factor also as to whether it might not
be taken up as a genuine memory by the victim?

A. Yes. The reverse of what you said, that is the more it's repeated the more likely
it will be taken up.

Q. Right. Thank you for that correction.

And it's also relevant, is it not, if the source of the suggestion is perceived by the
suggestee as credible, is that right?

A.  Yes.

Q.  Would that typically include a counsellor or a therapist?

A. Itwould depend entirely on the attitude of the child towards the professional.
If it's one of respect and so on, then the answer is yes.

Q. That's in fact a common source of suggestions in your experience, is it not,
counsellors and therapists?

A. Itcanbe, yes. It's may be less so now than some years ago. But counsellors
and therapists were not trained as forensic investigators. They saw their job as kind
of a pulling stuff out of their client and might use suggestive and leading questioning
to do that. But as we know, that can have negative impacts on memory.

Q.  Well, in concrete terms in the process of pulling out, genuinely in good faith
trying to pull out these details, in effect what happened was that they contaminated
the memory of some individuals, correct?

A.  Correct.

Q. But techniques improved over the years, is that right?
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Yes.
In no small part due to your own work, is that right?

Thank you.

S

Well, that is right, is it not? You have been a major player in the field of
attempting to ensure that investigations are carried out with vulnerable witnesses in
particular as non-suggestively as possible, isn't that right?

A.  Yes.

Q.  And just continuing down our list of possible factors suggesting suggestibility,
does the nature of the events, if the events are particularly emotional, is there any
research in your field as to whether that increases, decreases or has no effect on
suggestibility?

A.  Some of the research with children, for example, suggests that it's easier to
communicate and effectively communicate a suggestion if it's less emotional,
especially if it's a negative emotional event, it's more difficult to communicate the
suggestion. But not all research has been consistent on that.

Q.  You said something very interesting during your testimony on Monday at page
28, line 10. And what you said, and you were I think attempting to draw a
distinction between normal and potentially trauma-inducing memories, and here is
what you said, and I quote, "And what we've learned is that at least immediately after
trauma and perhaps for some time after it, that the memories of the traumatic event,
the components of the memory of the traumatic event remain fragmented and
disconnected from one another, that is, it takes some time often for the victim to be
able to integrate the pieces of the traumatic event into a complete narrative."

Now, that suggests to me, and I don't know what your view is on this, but that

suggests to me that a person with that kind of fragmentation of memory;, if
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suggestions are made at the point in time when those memories are fragmented, there
would be a greater possibility of suggestions leading to false memory; is that right or
am I wrong?

A.  Yes, I think I agree with you that that's a possibility. No one has tested that at
this point, so we are in the realm of speculation. But it's a possibility, yes.

Q.  And I think what perhaps led me to that thought was your testimony at page 30,
line 17 of Monday, that "We recreate memory at the time of recall."

A.  The word I should have used was "reconstruct." But that's correct.

Q. Now, you've touched on this a little bit, but I'd like to come back to it, and that
is, is there anything in the dynamic between the personality of the interviewee and
interviewer that can be relevant to suggestibility?

A.  Yes.

Q.  And one of the dynamics is if you have an extroverted interviewer and an
introverted interviewee, that increases the likelihood or danger of suggestion being
received as a false memory, correct?

A.  Correct.

Q. And a person who scores high on measures of dissociation is also more
amenable to suggestions being accepted as false memories, is that right?

A.  That was true certainly in that study of Steve Porter and I that -- a standard
measure of dissociation did show that, yes.

Q. Canyou give us some sense as to how powerful that effect is? Is it relatively
minor, is it a medium effect or is it a strong effect?

A.  What do you mean?

Q.  Well, in this case let's just take the issue of extroversion. Would you say that

the disparity in extroversion between the interviewer and interviewee is something
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that is something to be very concerned about in the context of interviews of victims?
A.  First of all, it wouldn't matter at all, this personality difference, if the interviewer
followed an appropriate protocol or set of guidelines in doing the interview; so that
this disparity in personality types only becomes relevant if the interviewer is indeed
trying to manipulate the interview.

Q.  Well, it is also possible for the interviewer to accidentally, in other words,
non-maliciously but simply by not being aware of the proper techniques project
suggestions that can become adopted as false memories, correct?

A.  Yes.

Q. Now I'm going to come, Professor Yuille, to the techniques that you have
developed and that you have recommended to neutralise these effects, potential
effects of disparities in personality between interviewer and interviewee, but I'd just
like to go through a couple of more potential risk factors for suggestion. And I'll
come back to this question of the cross-cultural context. Do you know whether there
has been any research about interviewing in a cross-cultural context and the potential
effects of suggestibility in that context?

A. I'mnot sure that I understand by -- understand what you mean by
"interviewing in a cross-cultural context."

Q. Well, let's assume, for example, that the entire interview is conducted through
the mediation of an interpreter. In your view, does that have any potential impact
on the dynamic of that interview such that there is a greater likelihood of suggestion?
A.  What an interesting question. I've done so many interviews myself using
interpreters, and there is no question that the interview with an interpreter is a
different kind of an interview than one without the interpreter.

There is nothing inherent in the interpreter situation that makes it suggestible as long
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as the interpreter is well briefed in advance. The biggest problem I've encountered
certainly is where the interpreter has not been briefed properly, and the question that
the interviewer gives is modified or changed.

So, for example, I had an interview once in which the respondent, the claimant gave
an answer, and the interpreter said something in the native language and then
interpreted. I only found out later that the interpreter said to the victim, "Oh, you
can't tell them that. That's going to make them mad. Change your story."
Obviously that's an extreme example, but it shows without proper preparation and
training, that an interviewer -- excuse me, an interpreter can have a very negative
impact if they're unaware of what they're doing.

This is especially true, by the way, in dealing with deaf and interpreting with deaf,
because sign language is such a different form than oral languages. A non-leading
question in oral English can very easily become a leading question in sign language
just because of the nature of sign language. So there is many -- there are many
pitfalls.

Q. And presumably that same differential between leading and non-leading could
arise between different languages, for example, if a language is used that the
interviewer can't him or herself understand and control?

A.  Correct.

Q.  And the danger is especially high or hard to neutralise or check if there is no
verbatim record kept of the questions actually posed, isn't that right?

A.  Absolutely.

Q. Infact, that's one of the main pillars of your proposals and recommendations, is
it not, that all interviews should be conducted not only in a non-leading fashion, but

that they be audio and video recorded, correct?
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A. If possible. But atleast audio, and in the absence of audio, at least a verbatim
transcript.

Q. By "verbatim transcript," do you mean the most complete possible record of
questions and answers?

A. Imean an accurate written verbatim, whether in stenographic fashion or
however, of the answers and questions.

Q.  As they transpire during the interview, correct?

A.  Yes.

Q. So not reorganized, rewritten, put into the interviewer's own language,
reformulated in a nice chronological fashion? None of those qualify, do they, with a
verbatim interview?

A. No. Research tells us that notes written after the fact have a fair degree of
inaccuracy to them.

Q.  Of course, totally impossible to see whether there have been any suggestions,
suggestions that could lead to false memories if you have -- if you do not have a
verbatim record at the very least, correct?

A.  That's correct.

MR GOSNELL: Could we have tab 17, please. This is DRC-D18-0001-0896, please.
THE COURT OFFICER: (Via video link) The document is now shown to the
witness.

MR GOSNELL:

Q. Do you recognize this article as one that you've written entitled "Training
Investigative Interviewers: Adherence to the Spirit, As Well As the letter"?

A.  Yes.

Q. And we could perhaps just turn to 0898. You've come up with a protocol
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called the Step-Wise protocol or Step-Wise interview; is that correct?

A. It was called the Step-Wise protocol. It's now called the Step-Wise guidelines.
Q. And what is the purpose of this, of these guidelines?

A. Really three purposes: The first is to minimise the impact of the interview on
the victim, on the -- whether child or adult; the second is to maximise the information
obtained from the witness while not contaminating or influencing that information in
any way; and the third purpose is to make sure that the mandates of the investigation
are met.

What's meant by that is typically police, perhaps child protection, various agencies
may have arole. It'simportant of course that they each get the information that they
need for their decision-making. So that's what's meant by maintaining the integrity
of the process.

Q. Can we turn please to 0906 of this document. At the bottom of the page, I'm
not sure if it's already displayed?

THE COURT OFFICER: (Via video link) Not yet.

MR GOSNELL:

Q.  You have a section entitled "Listening Skills" and you say, and I quote:

"Our experience in evaluating police interviews (the first author, in a consultant role,
has evaluated more than 1,000 interviews of children and adults conducted by police
officers) is that an important skill for effective interviewing is knowing when to
remain quiet."

Now, can I just first ask how is it that you reviewed these 1,000 interviews? Did you
have transcripts? Did you have audio? How did you review these interviews?
You weren't present, I assume.

A. No, I was watching either videotapes or more recently CDs, recordings of
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interviews.

Q. And you were looking at the interviews not only of children, but also interviews
of adults; is that correct?

Yes.

And is that because adults just like children can be the object of suggestion?

Yes.

And they can create false memories if -- potentially; correct?

> O » O »

Yes.

Q. Now, what you say here further down the page is:

"In most situations, the interviewer should avoid leading or suggestive questions.
The interviewer should be careful not to make assumptions that might contaminate
the witness' version of events."

Can you give us an example, not of a leading question - not of a leading question - an
example of a suggestive question?

A. A suggestive question might be one such as "What colour was the car?" If you
take a typical, say, eight or ten year old child, asking such a question, a child will
often feel like he or she has to come up with a colour, even if they don't actually
remember what the colour of the car was.

It's so much easier to change that question to "What do you remember about the car?"
or "Tell me what the car looked like" so that you are not implying or suggesting any
particular feature.

The information you get that way is more reliable.

Q. So suggestion can arise and false memories can arise not only by relatively
hand-fisted leading questions such as "Wasn't the car red?" or "The car was red,

wasn't it" it can actually arise simply by asking "What colour was the car?" Correct?
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A.  Yes.

Q. Can we have tab 14, please.

And just while that's coming up, can I perhaps ask, Professor Yuille, in your
experience, particularly reading these thousand-some interviews, did you find that
most interviewers were deliberately trying to change the memories of individuals or
was it simply good faith, but clumsy or improper interviewing?

A.  Well, most of the time what I've seen are good interviews. But if the interview
was poor in quality, it was most often simply out of lack of training, lack of
understanding of memory and how it functions and the lack of understanding of the
impact of questions on memory.

I have seen instances that seem to me to be malfeasance, deliberate attempts at
manipulating a witness in a particular direction, but they're very, in my experience at
least, were rare.

THE COURT OFFICER: (Via video link) Could I please have an ERN number of
the document just mentioned, please?

MR GOSNELL: Yes, Madam Registrar. It is DRC-D18-0001-0619. I'm sorry, that's
tab 13. I called the wrong tab.

THE COURT OFFICER: (Via video link) The document is now displayed to the
witness.

MR GOSNELL:

Q.  You remember Professor Yuille, I assume testifying in this inquiry into matters
relating to the death of Neil Stonechild?

A. Ido, yes.

Q. Could we please turn to page 0651.

Professor Yuille, here you explain, I think very succinctly and clearly, the difference
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between proper and improper questioning in an interview. And you say, "A free
narrative refers to that part of the interview when the individual is asked the most
open kind of question, like, 'What happened?’ 'What else do you remember?'
'What happened next?" This always produces the highest level of accuracy.
Open-ended questions tend to be about as accurate as well as the free narrative."
And then you go down and say:

"Accuracy then begins to fall if the interview moves to specific questions. For
example, a question such as 'What did his clothes look like?' Or even more likely to
produce an inaccurate response would be, 'What colour was his shirt? Or, 'What
colour was the car?’ So the more specific the question becomes in pointing to certain
features the less reliable the response may be. There's a tendency for us to provide
information, and so, for example, if a police officer says, 'What colour was the car?'
Some people feel like they better come up with a colour, even if they didn't actually
pay attention to that at the time of the event."

Is that correct, do you stand by that testimony?

A. Ido.

Q. And would you agree that the only way to make sure that questions like this are
not posed during an interview and to check whether they were posed during an
interview is if there is an audio recording, a video recording or some other verbatim
record of the interview?

A. Tagree.

MR GOSNELL: Mr President, I would go to a new document but that might take
some time, so I'm not sure --

PRESIDING JUDGE FREMR: I would prefer maybe to break because you still have

three minutes, which probably is not sufficient to that issue.
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MR GOSNELL: Mr President, I can already indicate there will be no problem with
finishing tomorrow.

PRESIDING JUDGE FREMR: At least good news. Thank you.

MR GOSNELL:

Q. Professor Yuille, thank you.

PRESIDING JUDGE FREMR: I would also like to thank you, Professor Yuille,
because you patiently responded to all questions put to you. As you might know,
you'll have to continue tomorrow but, as Mr Gosnell indicated, he will finish
tomorrow. According our measurements, he still should have at his disposal one
hour and -- roughly 1 hour and 30 minutes. So thank you very much. And it is my
legal duty, Professor Yuille, just to remind you that you must not in the meantime
discuss your testimony with anybody else. I guess you know that.

So thank you very much and see you tomorrow, 5.30 of our time, which means the
same, we will begin the same time like today.

Am I right, because the court officer looked at me, 5.30?

THE WITNESS: I'm notsure. Originally it was 9 o'clock, but maybe if it's 8.30,
that's okay.

PRESIDING JUDGE FREMR: Professor, would it be fine with you to start 5.30,
which means 8.30 of your time?

THE WITNESS: It's okay.

PRESIDING JUDGE FREMR: Okay. Because I think it will be most suitable for
other persons involved. So thank you very much for your understanding. Which
means, it's also for the parties, that we will start tomorrow 5.30 of The Hague time.
So thank you very much, Professor Yuille. We now can cut the connection.

THE WITNESS: Thank you, your Honour.
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PRESIDING JUDGE FREMR: In fact, I wanted to address this issue, the remaining
time, which is now moot, this idea.

Are there any further requests for the floor? If not, Court is adjourned and see you
tomorrow, 5.30.

THE COURT USHER: All rise.

PRESIDING JUDGE FREMR: Anyway, anyway, one point of organisation. I would
like to thank explicitly to those who have to support us at this late hour, I mean
mainly interpreters, court reporters and guards. Thank you very much.

THE COURT USHER: All rise.

(The hearing ends in open session at 7.25 p.m.)
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