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Situation: Republic of Uganda

In the case of The Prosecutor v. Dominic Ongwen - ICC-02/04-01/15

Presiding Judge Cuno Tarfusser, Judge Marc Perrin de Brichambaut and

Judge Chang-ho Chung

Confirmation of Charges

Tuesday, 26 January 2016

(The hearing starts in open session at 9.29 a.m.)

THE COURT USHER: All rise.

The International Criminal Court is now in session.

Please be seated.

PRESIDING JUDGE TARFUSSER: Good morning to everybody in the courtroom and in
the public gallery.

The floor is to the Defence of Mr Ongwen. You have the floor.

MS OLIEL: Great. Good morning. Honourable Judges, I'm Michelle Oliel, legal
assistant to the Dominic Ongwen Defence team. I stand here before this Court to
elaborate on a few further submissions. In particular I will be addressing four particular
submissions:

First, I will elaborate on Dominic's age;

Second, I will elaborate on our submission that the charges against Dominic Ongwen
should not be confirmed on the basis that any of his alleged acts are a result of duress;
Third, I will address the Defence's contention that this Court should refrain from entering
cumulative charges;

And finally, I will present the Defence's submission that the mode of liability of indirect
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co-perpetration is not a crime pursuant to the statute and should therefore not be entered
in regards to this confirmation hearing.

I will first turn to my first submission in relation to Dominic's age.

The Defence submits that the only reasonable decision is that Dominic is indeed 37 years
old. The Defence submits that it is absolutely difficult to ascertain to any degree -- with
any degree of certainty Dominic's exact age. In this regard, there are very notable and
distinct features. First, Dominic has no birth certificate; second, as was already described
by lead counsel, his parents were murdered on the very day of his abduction.

It is also not unusual in this context for persons in this environment or when they come
out of the so-called bush to not know their exact age. It would therefore be reasonable
that Dominic himself does not know his exact age.

In your brief, and for brevity of course I will not recite every example, we do however
provide numerous examples of those witnesses who have returned from the bush without
knowing their date of birth.

It is also prudent to note before this Court that the Defence has gone to extensive lengths
to ascertain Dominic's age. For instance, we have searched over 6,000 baptismal records,
we've spoken to the very priest at the mission in which Dominic was baptised.

But since there is no record of Dominic's baptism in Amuru, it is reasonable to assume
that Dominic would have therefore have been born before the year of 1980. This date is
significant because this is the very date upon which proper records began to be kept. 1
just want to place that in a little bit of context. Before that the Idi Amin era posed
incredible challenges, as we can all understand before this Court, for the Catholic church.
This caused protection measures to be imposed, including various restrictions on
record-keeping.

As mentioned by lead counsel, however, there are indeed individuals, persons who
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witnessed his birth, persons who taught Dominic Ongwen, persons who know him since
childhood. Itis argued that these persons are in the best position to speak to Dominic's
age.

Witness D-8, for instance, states that Dominic was born in May of 1978. This
approximate date is indeed corroborated by Witness D-12, one of Dominic's former
primary school teachers, as well as D-7. Dominic's age is also corroborated by the
evidence of Witness D-7 and D-8 who note that Dominic was indeed abducted in
November 1987 while he was in P3, this is the third grade.

Therefore, based on the evidence that has just been described, the only reasonable
inference is that Dominic was indeed born in May of 1978. He is therefore 37 years old
and the date of his abduction, the age of his abduction was nine and a half.

However, even if we are to accept the Prosecution's characterisation of Dominic's age, this
would have placed Dominic's abduction at the tender age of 12 or 13. The Defence
contends that notwithstanding, even if we accept this characterisation which the Defence
refutes, Dominic would have still have been abducted as a child in violation of
international humanitarian law and international human rights law.

I would now like to turn this Court's attention also to the notion of the ting ting that was
described by the Prosecution. Dominic in fact is the original ting ting. This was not
limited to women. This name was actually given by Dominic. It was because of his
diminutive size at the time of abduction that he was given this and Adati, the other name.
I will now turn my submissions to duress, which of course stem very much from the
submissions in relation to his age.

The Defence concurs with the Prosecution, children are to be protected, children should
never have to bear the burden of war.

The Statute of this Court, international humanitarian law and human rights law clearly
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recognize this and the need to ensure that children are not forcibly abducted, recruited
into armed combat. Idon't think that I need to reiterate upon these legal standards as it
is quite clear that all of the parties here in the Court agree that this is the standard.

But Dominic, as discussed by lead counsel, is a former child soldier abducted at the age of
nine and a half years old. He was forced into a world that no child should ever have to
bear witness to.

In light of Dominic's circumstances, I stand here before this Honourable Court to explain
why there are extremely pressing and relevant reasons to exclude any alleged criminal
liability on the part of Dominic Ongwen.

Pursuant to Article 31(d) of the Statute, a person shall not be criminally responsible if:
Number one, that person's conduct has been caused by duress resulting from a threat of
imminent death or of continuing or imminent serious bodily harm against that person or
another person;

The second prong of this test requires that that person acts necessarily and reasonably to
avoid this threat, provided that that person does not intend to cause a greater harm than
the one sought to be avoided.

This threat must either be made by persons or the very circumstances that are beyond a
person's control.

Of course a nexus must be shown between this -- between the duress and the threat.

It is the Defence's submission that the elements of article -- of this article have been met. I
will outline our submissions in this regard.

The Defence first submits that Dominic lived his whole life under continuing threat of
imminent death and serious bodily harm against himself, against his family, against his
village. The deliberate authority of Joseph Kony, as was already discussed by lead

counsel, created an atmosphere within the organisation which was built on indoctrination
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and fear through the use of exceptionally ruthless means.

Prosecution and Defence --

THE ENGLISH INTERPRETER: Message from the interpreters: Could counsel please
be requested to slow down. Thank you.

MS OLIEL: My apologies to the booth.

Prosecution and Defence witness alike, describe the horrors that children like Dominic
face when they are abducted.

Dominic was abducted on his way to primary school, beaten, tortured and subjected to
unspeakable acts. From this day forward, Dominic was enslaved by the LRA and lost
any sense of childhood, any sense of family, any sense of community.

Just the other day, Prosecution Witness P-252 who was abducted by the LRA at 11 years
old stated, "When I did the wrong thing, I would be beaten with the machete and sticks."
She further stated, and I emphasise, that he "was told this was to beat the civilian out of
me to become a soldier."

Dominic, his experiences mirror this experience and the many experiences already
outlined before this Court.

We must bear in mind that we are not talking about someone who went to school after the
third grade, who had any sort of normal, what we perceive or deem to be normal in that
society, development. His teachers, or the Acholi word lapwony, were not regular school
teachers. They were not there to teach him. They didn't teach him math. They didn't
teach him science. Lapwony, these are LRA fighters who indoctrinated and assisted in
the indoctrination of abductees. But these teachers themselves were indoctrinated and
they subjected them to unbearable unspeakable acts.

Your Honours, it is argued that it is disingenuous to only recognize the immense suffering

of child soldiers and the impact their experiences have on them as victims in one breath
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while in the other breath rejecting the same arguments in relation to Dominic.

Dominic was clearly subjected to the same treatment in violation of international
humanitarian and human rights law. Importantly, against his own fundamental rights.
But to suggest that any threats that were posed ever dissipated the Defence suggests that
that assertion is erroneous. The very threats and fears under which Dominic lived never
dissipated when one remained in the hands of the Lord's Resistance Army. It is the
Defence's submission that Dominic remained under that same threat and imminent bodily
harm, not only at the time of his abduction, but even as he rose among the ranks.
According to Lieutenant General Romeo Dallaire, when speaking about child soldiers
generally, he states that the need to survive does not necessarily dissipate even when a
commander rises or moves above the ranks. Rules are followed because of the ethos that
the institution has instilled amongst its ranks.

Prosecution Witness 240 also poignantly depicts the threat of death for all LRA members,
including commanders. P-240 states: "Kony and his law and everybody under him had
to follow his law. If you didn't follow his law he would describe you as his enemy and
he would kill you."

You can find this at UGA-OTP-0244-0094 at page 97, lines 87 through 89.

Second, this imminent threat of death or serious bodily harm as I have just described
extended beyond Dominic, it extended to his family and to his community. Like most
LRA commanders, they knew that there were consequences to family, to their villages for
defiance or even escaping.

P-240 recants his experience as follows:

So Kony said because I was taking their secrets to government I should stay with him. I
should not move anywhere. If I try to escape I will be killed, my family will be killed and

those people who stay around my village will all be killed.
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And importantly and I stress the next part, P-240 continues:

And that is why I stayed for all this time so that my family was not killed, the people who
live near our home are not killed, my clan members do not suffer. And that is why I
suffered and stayed among them.

At least 14 Defence witnesses either shared or described similar fears and sentiments
against their families or villages.

It is therefore respectfully submitted that if any of the alleged acts are attributed to
Dominic, those acts would have been necessary and reasonable to protect against this
harm to himself, to his community, to his family, to his clan.

But we cannot look at this in isolation. There are circumstances, these particular
circumstances render this reasonable in the context of an environment in which Dominic
was forced into, not one in which he chose.

Dominic did not intend to cause greater harm. As noted in our submissions in the brief,
Dominic did not possess the requisite intent and therefore could not have intended as
such.

Dominic's duress was indeed caused by persons and the circumstance of his abduction, of
his continued enslavement in the organisation. This continued from the day he was
abducted until the day he surrendered.

If I may, I would like to address the issue of escaping the LRA as raised by my learned
colleagues representing the victims.

It is argued that the fact that some have escaped cannot be used as evidence to negate the
great duress and fear under which Dominic Ongwen lived under. Escaping was not as
easy as has been depicted. Once a child is within the armed group, the process of
indoctrination, as was described by Dr Shelly Whitman, is one that psychologically breaks

down the child, his or her family ties and any desire to return. The younger a child is
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when they are conscripted, the more of an influence these factors will play. Escaping
goes beyond the physical as has been suggested.

It is also important in this regard to bear in mind that Dominic's identity, the very person
that Dominic is, much like other child soldiers, was wrapped around the life he knew, life
in the so-called bush. As further noted by Dr Shelly Whitman, children are used during
the time in which they are forming their identity. This is an important factor in

group -- for group mentality as it affects the ability of child soldiers, and the Defence
argues by extension to Dominic Ongwen as well.

The Defence does not stand here in an attempt to excuse the fact that Dominic did not
escape, could not escape. The matter is far more complicated and that is what the
Defence is putting to this Chamber. It is far more complex, especially when one's life is
under imminent threat, when one's body, one's person is under threat of serious injury.
There are two additional points in this regard which cannot go unnoticed. I've touched
slightly upon them, lead counsel has as well in his submissions the other day. But the
spiritual aspects of Joseph Kony's leadership was not insignificant, it was not insignificant
when a child was conscripted especially at a young age, like Dominic at the age of nine
and a half years old.

Such indoctrination through this belief of the spirits and the idea that Kony is this
medium, this all-knowing, all-seeing omnipresent individual, this had a profound impact
on the ability of the LRA to shape beliefs of young recruits, to form those beliefs at a
tender age, at a time when development is taking place. And as mentioned also by lead
counsel we're talking about a society where spiritual beliefs are indeed important.
Dominic was subjected to spiritual indoctrination, the same spiritual indoctrination
discussed by numerous Defence witnesses; for instance, D-2, D-6, D-19, D-22 and D-27.

They all speak to the use of prayer and spiritual elements to indoctrinate people.
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For instance, Kony was described as all-knowing and considered to be that spiritual
medium. Behaviour could therefore be manipulated and controlled in an incredibly
powerful way. One can imagine that as a result escaping, as I mentioned, required more
than the physical, it required moving one's mind from the thought that Kony could know
your thoughts, could know that you were thinking to escape and could therefore consider
punishing you.

Second, in this ruthless environment to which Dominic was subjected, life becomes
experimental -- experiential and is about survival.

The Defence contends that criminal liability requires voluntary conduct. With choice
comes responsibility for one's actions. One cannot, however, be properly or justly
punished for charges based on conduct absent any realistic choice.

It is argued that the issue of Dominic, a former child soldier, cannot be addressed in
mitigation. The continuous, isolating and enduring nature of the experience of a child
soldier, but not just a child soldier, the experience of Dominic, these cannot be likened to
the cases that have been put forward to rebut the Defence's assertion.

In this regard, the Defence acknowledges the importance of deterrence as an important
pillar of ending impunity. I stand here in support of this project of ending impunity.
Our team stands here in support of this same project, in support of victims and in support
of fairness to suspects and accused persons. However, speaking of deterrence in
isolation assumes that Dominic, subject to the threats that we have described in my
presentation, in lead counsel's presentation and in the presentation of the parties, Dominic
cannot be held to a standard which could not have been attained in this environment as
has been suggested.

It is argued that there were no options for Dominic but to survive in an environment

which he has known since he was nine and a half years old. That environment which
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stripped his childhood placed him under threat. It is on this basis that any alleged
criminal responsibility must be excluded on the basis of duress.

Accordingly, pursuant to Article 31(d) of the Statute, the Defence respectfully invites the
Chambers to refrain from confirming all of the charges against Dominic.

If I may, I would now like to turn to my submission on cumulative charging.

It is an elementary principle of justice that an accused person or a suspect, as in this case,
should only be charged once for his or her criminal conduct. The DCC, however, seeks
cumulative charges against Dominic for the exact same underlying conduct.

It is submitted that multiple charges for the same conduct bear great risk of prejudice to
Dominic and must be scrutinised with great caution by this Honourable Court.

The Defence argues that the fundamental consideration should be that an accused should
not be penalised more than once for the same conduct. I will address three further
submissions in this regard.

First, the Celebici test, the case put forward by the Prosecutor, Delalic et al, commonly
referred to as Celebici, the Celebici test has emphasised the legal elements of each crime
that may be subject of what is known as a cumulative conviction or as in this case by
analogy a cumulative charge. Under this test cumulative convictions are permissible
where each statutory provision requires proof of an additional fact which the other does
not.

But this has been difficult in practice. In practice what we have seen is a rather artificial
application of the test in relation to inter-article charges whereby the same acts can, for
instance, constitute both a war crime and a crime against humanity simply because the
chapeau requirements are different.

The way that it has been applied, as is argued by the Defence, has ignored the underlying

conduct of a suspect, like Dominic. The Defence submits that in deciding to enter
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charges it is more appropriate to consider the conduct of an accused to properly reflect
his/her alleged criminality.

As argued in the separate and dissenting opinion in the case of Semanza before the
International Criminal Tribunal for Rwanda, it serves no purpose to convict an accused on
the basis of a single act for the sole purpose of demonstrating the two or three facets of
that same contextual situation.

It is submitted that this Court should have regard to the jurisprudence and dissenting
opinions which have indeed criticised the test and the approach taken in relation to
cumulative charges.

For instance, caution was indeed given by the Kunarac's Appeal Chamber at paragraph
172. It cautioned the Celebici test is deceptively simple and that it is difficult to apply in
a way that is, and I quote, "conceptually coherent and promotes the interests of justice."

I don't want to carry on through -- looking through all the jurisprudence of the ICTY as
there is a very important distinction which must be drawn and made between the
procedure used here, before this Honourable Court and the ICTY.

As your Honours are very well aware, it is Chambers that determines the most
appropriate legal characterisations of the crimes before the ICC.

Since crimes can indeed be recharacterised, there is, as noted by the Pre-Trial Chamber in
Bemba, no reason for the Prosecutor to submit all variations of the same crime under 70
charges.

It is therefore submitted that the approach of the ICTY is of little use or relevance to this
Court.

In light of this, and for the sake of fairness and judicial efficiency, the Defence contends
that the Pre-Trial Chamber should address this matter at this stage of the proceedings.

In doing so, the Defence submits that the Chamber should have regard only to Dominic's
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conduct and not to legal fictions, not to diminish of course the crimes, the very serious
crimes or the important elements that must be established, but to simply look at those
elements to determine that we can enter a cumulative charge. The Defence submits that
this is an approach which is highly prejudicial to Dominic, to fairness and, therefore, asks
this Honourable Chamber to refrain from entering cumulative charges against Dominic.

I would now like to turn to the final submission of my presentation. This concerns the
charge of indirect co-perpetration.

The Prosecutor seeks to attribute criminal responsibility on the basis of the mode of
liability known as indirect co-perpetration. The Defence, however, notes that this mode
of liability cannot be found and is not expressly enumerated in the Statute.

Article 25(3)(a), as your Honours are very well aware, provides for criminal responsibility
when an individual: Commits such a crime, whether as an individual, jointly with
another or through another person, regardless of whether that other person is criminally
responsible.

The very fact that the notion of indirect co-perpetration cannot be found in the Statute
should not go unnoticed in light of Article 22 which incorporates the principle of nullem
crimen sine lege: No crime without law. It is argued, therefore, that Article 25(3)(a) is to
be strictly construed and not extended by analogy.

The Defence has put forward its agreement in various portions of

Judge Van den Wyngaert's opinion. I would just like to note in particular that

Judge Van den Wyngaert opined in relation to this mode of liability, that it is a radical
expansion of Article 25(3)(a) of the Statute.

In this regard, the Defence also would like to point to the similarities between indirect
co-perpetration and the mode of liability known as joint criminal enterprise or common

purpose liability or theory.

26.01.2016 Page 12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-02/04-01/15-T-23-Red-ENG WT 26-01-2016 13/67 SZ PT

Confirmation of Charges (Open Session) ICC-02/04-01/15

There are some similarities which cannot go unnoticed. These similarities have indeed
been recognized by the Lubanga Pre-Trial Chamber in its decision on confirmation of
charges. It noted that the subjective approach is indeed adopted by the approach taken
at the International Criminal Tribunal for the Former Yugoslavia in relation to JCE or the
Common Purpose Doctrine. This can be found at paragraphs 326 and 329 of that
decision.

It is important to construe the intent of Article 25(3)(a). And when we do so, what we
learn is that any semblance of joint criminal enterprise cannot be read into the statute.
The Defence notes that the drafters of the Rome Statute expressly considered this type of
mode of liability. It was rejected. As such, when looking to the intention of the drafters,
it is clear that absent express enumeration, as it is now formed as a mode of liability, it
goes beyond the terms of the Statute. As such, it is the Defence's request that the
Chamber refrain from entering -- refrain from entering indirect co-perpetration as a mode
of liability in this hearing.

Further submissions in relation to indirect co-perpetration will, however, be addressed by
my colleague, Thomas Obhof, during the Defence's fourth and final submissions.

That is it for my submissions. May it please the Court. I will hand over the podium to
my learned colleague, Abigail Bridgman.

PRESIDING JUDGE TARFUSSER: Thank you very much.

MS OLIEL: Thank you.

PRESIDING JUDGE TARFUSSER: Yours is the floor.

MS BRIDGMAN: Thank you. I'm Abigail Bridgman, and I will be speaking about
forced marriage, (Redacted), sexual and gender-based crimes in general, and I will

later request the Chamber to go into private session for me to address counts 50 to 60 of

the DCC.
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In order for the Prosecution to meet its evidentiary burden under Article 61(7) of the
Statute, it must present concrete and tangible evidence, which demonstrates a clear line of
reasoning underpinning its specific allegations. This is one of the pronunciation of the
Trial Chamber in the Katanga judgment.

And with that in the background, I would like to speak about forced marriage.

The Defence submits that this crime does not exist under the Rome Statute, and it is
subsumed into sexual slavery.

THE ENGLISH INTERPRETER: Message from the booth, could counsel please be
requested to slow down. Thank you.

PRESIDING JUDGE TARFUSSER: Excuse me. The booth requests you to slow down.
MS BRIDGMAN: My apologies to the booth.

PRESIDING JUDGE TARFUSSER: Thank you.

MS BRIDGMAN: I was saying that the Prosecution seeks to say that there is a crime of
forced marriage under the Rome Statute. And they rely on jurisprudence from the
Special Court for Sierra Leone. However, this is erroneous on several points:

One, there has been jurisprudence from this Court itself on this matter.

In the case of Germain Katanga and Mathieu Ngudjolo, in the confirmation decision at
paragraph 431, the Chamber held that sexual slavery encompasses situations where girls
and women are forced into marriage, domestic servitude, or other forced labour involving
compulsory sexual activity, including rape by their captors. The Chamber specifically
included forced temporary marriages to soldiers in addition to other circumstances; for
instance, comfort stations and rape camps as held by other ad hoc tribunals.

This thought process was also confirmed in the Trial Chamber decision at paragraph 978
where the Chamber stated that the second element in the crime of sexual enslavement

concerns the victim's ability to decide the conditions in which he or she engages in sexual
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activity. The Chamber pointed out that the notion of sexual slavery may also encompass
situations where girls and women are forced to share the existence of a person with whom
they have to engage in acts of a sexual nature.

THE ENGLISH INTERPRETER: Message from the booth. Could counsel please be
requested to slow down again. Thank you.

MS BRIDGMAN: Even if this chamber would want to consider the jurisprudence --
PRESIDING JUDGE TARFUSSER: We are requested from the booth to tell you to slow
down.

Now she can hear you directly, so thank you.

MS BRIDGMAN:  Yes.

Even if this Chamber would want to consider the jurisprudence from the Special Court for
Sierra Leone, the Defence argues that it was erroneous on several points.

The Prosecution says that the Court -- that the elements in the alleged crime are different
because forced marriage is not predominantly a sexual crime.

In the Special Court for Sierra Leone the Defence associates itself with the rationale
adopted by Justice Julia Sebutinde in her separate concurring opinion in the case of the
Prosecutor versus Brima, Kamara, and Kanu, also known as the AFRC case. She
observed that the phenomenon of forced marriages in Sierra Leone had all the hallmarks
of the crime of sexual slavery. The allegation that these relationships in the bush were
exclusive, at least as far as the women were concerned, logically serves to identify a
particular form of enslavement and not a marriage. Being called a wife was just a label,
nothing more.

It is important to note at this point that nowhere does the Prosecution or any of its
witnesses indicate that any of the women referred to their captors as husband.

I will not go into the arguments raised by scholars on this point, on the point of conjugal
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duties, but I will briefly say that they have critiqued the appeals decision in the AFRC
case. Saying that the Appeals Chamber exaggerated the significance of so-called conjugal
duties, such as cooking and cleaning, to support its conclusion that forced marriage is not
predominantly a sexual crime, the scholars have insisted that this holding effectively
incorporates centuries-old gender stereotypes of women's work as being household in the
jurisprudence of international humanitarian law.

The Defence submits that these other duties carried out or captured in the crime of
enslavement under sexual crimes are subsumed in the crime of sexual slavery.

I would like to briefly speak about another point that the Prosecution raised about the
women being burdened with the whole concept of marriage and not getting its benefits.
And since this situation is about Uganda, I'll give an example coming from there. Where
these women live, the Ugandan jurisprudence does not recognize common law marriages.
Cohabiting and holding one out as a married person or even a good faith belief that one is
married does not receive legal recognition.

Paragraph 437 of the Prosecution pre-confirmation brief talks about the denial of
performing the traditional rituals of the marriage ceremony but having to carry out the
burdens and not receive the benefits of the institution of marriage.

The Defence would also like to bring it to the attention of the Court that under Ugandan
law, there is nothing like an illegitimate child, whether you are born within wedlock or
not. The marital status of your parents does not matter in terms of protecting the
children's interests.

The Prosecution admits that, indeed, words like husband, wife and marriage in these bush
relationships is repugnant, yet they seek to make a special accommodation just to support
these charges. The Defence contends that the goal to redress the particular harm suffered

by these women who carried the label of a wife is not the problem. We believe it is the
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right thing to do. The problem is the Prosecution's approach to finding a solution by
arguing for a flawed application of the law.

We ask this Court not to follow this argument because, to do so, would be legally
endorsing and perpetuating a fallacy and the stigma that is associated with these bush
relations.

The best way to help these women is not to put a legal stamp on something that is -- that
does not carry any legal weight in Uganda where they live. It is the Defence's submission
that there were never any marriages to begin with; and to hold otherwise, would be to
continue to hold the women involved in invisible chains where they and others in the
community perceive them as married and, as such, we request this Court humbly not to
confirm this charge.

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

I will now speak to sexual and gender-based crimes.

As the Prosecution stated in their brief, and as reiterated in their submissions last week,
rules within the rebel ranks had to be followed, and any departure was punished severely.
The rules relating to sexual relations were particularly patrolled and their breaches were
severely punished.

The Defence has already submitted on the circumstances that Dominic Ongwen lived and
how they affected his choices. When we talk about distribution of wives or anything to
do with sexual and gender based crimes, the Defence wishes to draw the Chamber's
attention to the evidence that is before it for now.

P-240, a senior LRA commander who is now a Prosecution witness, told the Prosecution
that a man could not refuse to take the woman who was distributed to them. We are
speaking of a commander himself and he knew this to be fact. Refusal could be
misinterpreted and lead to death. This statement can be found at UGA-OTP-0244-0094,
at 98.

D-26 at UGA-D26-0010-0521 admits to have been given wives but clarifies that refusing
would have amounted to refusing orders. And we have already spoken about what
refusing orders meant.

D-26, at UGA-D26-0486 says that you were given a wife and you could not say no.
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So many of the Prosecution witnesses have testified about seeing wives being distributed.
Most of them have admitted to having had wives themselves. The Prosecution has not in
their statements, at least as far as we have been able to review, they have not gone into the
details of whether the men could have said no to any of the women that were distributed
to them. And I will leave it at that.

At this point, Mr President, I request that we go into private session so that I can address
the Chamber on certain matters.

PRESIDING JUDGE TARFUSSER:  Yes.

Please, court officer, could you provide for the private session. Thank you.

(Private session at 10.24 a.m.)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE TARFUSSER: Thank you very much.

I guess I give the floor to Mr Obhof.

The floor is yours.

MR OBHOF: Thank you very much, your Honour. If it may please the Court, during
this first session of the day I will restrict myself to Rule 76(3) of the Rules of Procedure
and Evidence, a small discussion on that and finish everything in the second session. My
presentation will take about 70 to 80 minutes. Sorry, seven zero to eight zero.
PRESIDING JUDGE TARFUSSER: Mr Obhof, you're saying that you will take the floor
talking about Rule 76?

MR OBHOF: Correct.

PRESIDING JUDGE TARFUSSER: Meaning the issue of language?

MR OBHOF: Yes.

PRESIDING JUDGE TARFUSSER: Yes. ImustsayIdo not--Ido notaccept any
intervention on the merit of Article 76 because I think you're precluded to do so according
to Rule 122(3) because you should have done this at the opening of the hearing when we
asked if there are procedural challenges to raise. This is a procedural challenge, it relates
to the language the suspect fully understands or speaks. This is the right of the suspect,
the right which can be waived. If there are any concerns about this or any challenge to
be raised they should have been raised before the opening of the hearing, otherwise you're
precluded. So that's why I do not accept any intervention on this.

MR OBHOEF: Okay. We did make submissions about that in our brief though, so it is
inside of that.

PRESIDING JUDGE TARFUSSER: It is inside that?

MR OBHOFEF: Yes, it is in our brief, sir. I was just going to review the topic of our brief
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and not actually make further submissions for the people in the gallery who do not have
access to the brief right now.

PRESIDING JUDGE TARFUSSER: Okay. Be very brief according to what I said now.
MR OBHOEF: Okay.

Well, actually, your Honour, if you want to, we could take a break and I can get my slides
ready for the afternoon and we could just go straight in if you wouldn't mind that instead.
It's up to you, your Honour.

PRESIDING JUDGE TARFUSSER: As I said, I consider that the challenge is precluded
under --

MR OBHOEF: Yeah.

PRESIDING JUDGE TARFUSSER:  -- 122.

MR OBHOF: Okay.

PRESIDING JUDGE TARFUSSER: So what do you think to prepare the slides for the
afternoon?

MR OBHOEF: Correct. It would just begin the slides --

PRESIDING JUDGE TARFUSSER: Well, for the second session.

MR OBHOF: Correct.

PRESIDING JUDGE TARFUSSER: Not for the afternoon --

MR OBHOF: Yeah, not the --

PRESIDING JUDGE TARFUSSER:  -- of course.

MR OBHOF: For the second session.

PRESIDING JUDGE TARFUSSER: So we are still --

MR OBHOF: That would mean my --

PRESIDING JUDGE TARFUSSER:  -- in the morning.

MR OBHOF:  -- presentation would only be about 60 minutes then if that was --
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PRESIDING JUDGE TARFUSSER: Okay. So we make the break now and then you go
ahead for one hour.

MR OBHOF: Correct.

PRESIDING JUDGE TARFUSSER: Okay, thank you.

So we take the break and we will resume at 11.10 -- 11.15 say. It is a long way to go up
and down. 11.15. Thank you.

THE COURT USHER: All rise.

(Recess taken at 10.39 a.m.)

(Upon resuming in open session at 11.16 a.m.)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE TARFUSSER: Mr Obhof, the floor is yours.

MR OBHOEF: Thank you, your Honour. And I thank you for indulging us on the short
and early break.

Your Honours, I'd like to draw your attention to Article 54(1)(a) of the Statute, which
states that "The Prosecutor shall, in order to establish the truth, extend the investigation to
cover all facts and evidence relevant to an assessment of whether there is criminal
responsibility under this Statute, and, in doing so, investigate incriminating and
exonerating circumstances equally."

I highlight again that the Article states that "the Prosecutor shall." It is a requirement.
Your Honours, 19 documents were disclosed as exculpatory during this past year. These
19 documents represent a mere .27 percent of all the items disclosed by the Prosecution.
That's 19 documents out of 7,072.

Your Honours, I've spent around four to five months investigating in Uganda with

counsel, with an assistant attorney and with a world-class investigator, and we've been

26.01.2016 Page 25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-02/04-01/15-T-23-Red-ENG WT 26-01-2016 26/67 SZ PT

Confirmation of Charges (Open Session) ICC-02/04-01/15

able to find dozens of persons with exonerating evidence, and the Prosecution cannot find
as much in over a half of a decade of work.

The Rome Statute requires the pursuit of truth, not the pursuit of a conviction.

The Prosecution has failed this duty pursuant to Article 54(1)(a) and has thus violated
Dominic's rights to have this case investigated fairly.

Your Honours, I now move to Article 28(a) of the Statute.

A central mode of responsibility charged by the Prosecution is command responsibility
pursuant to Article 28(a) of the Statute.

Your Honours, I'm plugging in my computer here to show you a few slides. It is now up.
And this can be viewed to the public as well, it is not?

Now, you notice the first slide is one in which the Prosecution presented last week. It
shows a sort of command structure with Dominic sitting down at the very bottom as a
battalion commander within the Sinia brigade. If you notice there are three steps to
Joseph Kony.

Now on your screen is the Prosecution's LRA organisational structure, the senior
command, which was submitted on May 20, 2005. Now, unlike the organigram I had just
showed you, this one has Joseph Kony, it has Vincent Otti, it has an army commander, a
deputy army commander and a division commander, all above the brigade commanders.
Now, your Honours, I don't think this normally would require any kind of mentioning,
but I do note that within this you will have people in the army command that are more
senior to Dominic. You will have people in the division command more senior to
Dominic.

It has also been stated to the Defence by Defence Witness 24 and by Defence Witness 30
that the brigades around 2003 and 2004 had two brigade commanders, not one.

Now, why is this a big deal? If the Prosecution structure for command responsibility is
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correct as alleged in 2005, which I assume they would agree is the same today in 2015 as it
was in 2002 and 2004, it puts Dominic down at the bottom of a long list.

Last week as well in their presentation, the Prosecution showed a document which was
dated 2005, 25 January 2005. That list made by the UPDF listed Dominic as the thirteenth
most wanted person in the LRA, not as the third or fourth as the organigrams that they
showed last week would have one to believe.

Now, your Honour, I also note that that is more than six months after the last IDP camp
incident that the Prosecution has charged.

So with everybody above him, you must ask: Does Dominic have effective command
control or effective authority and control?

I also note as our submissions yesterday by our lead counsel that control in the LRA was
centred around one person and one person only, it was Joseph Kony. What he said was
law. If he wanted somebody, say, Charles Tabuley to go to a city, he would call him. If
he wanted a lieutenant, he would get ahold of that person. There was no structure and
there was no authority. It was him making calls and doing as he pleased.

Unlike as the Prosecution would think, it did not flow down from Kony to Otti, then to
Lukwiya and then to Odhiambo and then down to the other persons with -- inside of the
division headquarters which I will not name, but D-24 was one of them.

Your Honours, this is not a proper command structure.

We also look at in Article 28(a) whether or not Dominic failed to take necessary and
reasonable measures within his power to prevent or repress the commission of such
crimes or fail to submit the matter to a competent authority for investigation and
prosecution.

Now, as most people in this room, we are -- we have been working in this area for 5, 10,

15, 30, maybe 40 years, dating back. We made phone calls. We tried to find out my next
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presentation whether there is anything in law and we were unable to find it. When
you're looking at failure to punish, what real failure to punish is there when in the LRA
there were three choices:

One, you do nothing; two, you torture the person, you give them 100 lashes as many
witnesses have talked about; or three, you kill them. That is punishment in the LRA,
punishment which only Joseph Kony could mete out or allow.

Now I move to a discrete area of Article 25(3)(a) on indirect co-perpetration as alluded by
my colleague Michelle Oliel.

The case law with indirect co-perpetration requires that there must be an essential
contribution in a coordinated manner which results in the fulfilment of a materiel element
of the crime.

Now, this could not come in any better in the situation of Pajule, but the question is if
somebody makes a radio call or if somebody sends a sentry or an escort as we call them
here and they decide to go around the command structure, which many Prosecution and
Defence witnesses have stated that Joseph Kony did, how is it that Dominic could
contribute any essential contributions in a coordinated manner? You must ask yourself
has the Prosecution presented -- has the Prosecution met its burden of proof in every
crime?

Now, your Honour, this essential contribution brings me to Pajule. As we all know
Pajule was a camp. I've been there many times. The allegations state that on the
morning of 10 October 2003, LRA fighters came in and attacked both the army barracks
and the civilian populations in the Pajule and Lapul camps.

Now, your Honours, one of the main witnesses the Prosecution uses is Prosecution
Witness 9. Prosecution Witness 9 has given the Prosecution three different statements,

but I will say only two of substance, approximately 10 years apart.
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Your Honours, the first statement taken 10 -- now 11 years ago resembles little to nothing
of the statement taken this past year in 2015.

In paragraphs 47 to 53 of the first statement, Prosecution Witness 9 mentions that he saw
Dominic when he arrived at Latanya Hill, which is the RV point, the rendezvous point.
He then later in his statement while talking about people there mentions Dominic again,
and it is hard to discern from the statement whether he is referring to seeing Dominic
earlier or at the RV, but by the context it appears he's referring to the RV point at Latanya
Hill.

Ten years later he tells a story of Dominic beating him in the trading centre, threatening
people and having a sort of angry atmosphere. His only excuse for not saying this

10 years earlier was: I was not asked.

Now, your Honours, if you talk as in his first statement of being taken from his home and
walked to the RV point and mentions certain things along the way, I would consider it
only normal that every human being would say that I was beaten severely by somebody
that I knew.

Your Honour, I would ask that we can go into private session for approximately

2 minutes. Any type of information I say now might lead to the identification of
Prosecution witnesses which are confidential.

PRESIDING JUDGE TARFUSSER: (Microphone not activated)

THE ENGLISH INTERPRETER: = Microphone, please.

PRESIDING JUDGE TARFUSSER: Sorry. I would only ask you to put all the portions
of time you need in private session together so that we don't go out and in.

MR OBHOFEF: Yes, yes. That's what I'm doing right now. Ihave it all written down
here.

PRESIDING JUDGE TARFUSSER: Okay, thank you.
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Please can we go into private session for a few minutes. Thank you.

(Private session at 11.31 a.m.)
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(Redacted)

(Open session at 11.33 a.m.)

THE COURT OFFICER: We are in open session, Mr President.

MR OBHOEF: Now, in line with the evidence the Prosecution presented, the Prosecution
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in their presentation highlighted and showed a nice PowerPoint presentation with a
statement taken from Prosecution Witness 15 at paragraph 89, and it discusses about
Vincent Otti and how he came out and discussed the Pajule attack plans with everybody
present.

It is nice, it sounds like there was a big, a big plan, a big thing going on. But I would like
to tell this honourable Chamber that 12 paragraphs later, at paragraph 101, it clearly states
that "I do not know who Dominic Ongwen is."

This is a person that witnessed, witnessed Vincent Otti after his discussions with

Raska Lukwiya, a year-and-a-half later the Prosecution reinterviewed witness 15, again
that witness stated "I do not know Odomi or Dominic Ongwen."

The Prosecution Witness 309 is also relied upon heavily for Pajule. Your Honours, in our
brief, that was one of the issues that we had discussed that we did not discuss this
morning. ButI can also say after going back and forth with Michelle, with myself, with
counsel, we have discussed with Dominic, he does not know who that person is.

Defence Witness 13 similarly, as stated in our brief, was called, does not know who that
person is, even though Defence Witness 13 is discussed in Prosecution Witness's 309
statement.

Prosecution Witness 309 stated that he was with Dominic for around two years. He was
an escort. Now, your Honours, two years with Dominic, "I cannot name of all of the
brigades in the LRA," but importantly does not know the name of his own brigade. I find
that odd and vexing and someone who allegedly spent two years under Dominic can talk
with such clarity on many different instances, but does not know something simple like
that.

Your Honours, Prosecution Witness 48 was also there. I would like to say it is an

undisputed fact that that person took place in Pajule does not mention Dominic taking
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place and being part of the attack.

Finally, your Honours, last week the Prosecution displayed a page from the UPDF
logbooks dealing with radio intercepts. It showed Dominic's name being mentioned by
another person in relation to going to a mission in Pajule.

Now, your Honours, if you turn to the ISO logbooks which are made from the same exact
radio transmissions found at UGA-OTP-0133-0289, at page 0395, you will notice Dominic's
name is not there. They place different people inside of there. They have somebody
different going to the Catholic mission. Dominic is not mentioned.

Now, if these intelligence officers with the UPDF had done such a great job and they were
working together, you would figure that such names would be in there, especially as it is
said by the Prosecution witnesses that after an attack they don't tend to try to encode
anything, that they will just speak freely on the radio. So if they were speaking freely,
what need would it be? There should be the same names, but yet there is not.

Now, and this caught my eye too, your Honours, I'm moving on to something different,
this is not named inside of the Prosecution’s -- inside of the Prosecution's DCC. It'sa
location though that they mentioned last week. Koc-Ongako.

And for the booth that's spelled K-O-C hyphen O-N-G-A-K-O.

They discussed about how Joseph Kony praised Dominic and the praise came on

6 February 2004. Koc-Ongako as stated by the UPDF was attacked on 2 February 2004.
Now, your Honour, I have gone through these books along with Roy. On

26 January 20004, a person states on the radio that he was with Dominic. On 28 January,
the same person was told by Joseph Kony to find Dominic. On 1 February 2004, at 1600
hours, that same person reported to Raska Lukwiya and he could not find him. On
February 2nd, that is when Koc-Ongako was attacked. On February 4th he reported

again that he could not find Dominic. And again on the 6th is when Joseph Kony wanted
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to know -- or praised Dominic and give him credit even though Joseph had not talked to
him and had not heard anything from him since 26 January 2004.

Once again, on 9 February, same thing, they're still looking for Dominic. On the 10th --
Sorry, your Honour.

On 10 February it's the same issue. We keep going down until we arrive at

12 February 2004 that this person, and I'm sorry I keep saying "this person" because I do
not know if the person is alive or not, stated that they found -- that he found Dominic.

It wasn't until the next day being met with people and having time to talk and found out
that Joseph Kony was looking for him and being informed that he was given credit.
Now, if I went over a radio and I was in the LRA in 2004 I probably wouldn't say
something against what Joseph had pronounced on the radio a week earlier. Everybody
had known that Dominic was given credit for Koc-Ongako. Dominic had nothing to do
except for take credit for it on the 13th.

Calling Joseph a liar would be tantamount to not following his rules, which again as we
state Joseph could do one of several things: Nothing, torture, death - and I'm sorry,
your Honours, I forgot to mention earlier - or wipe out your entire village.

And, your Honours, these are the records that the Prosecution relies heavily upon, the
ones in which they talk about Joseph Kony's praise of Dominic which not too much earlier
been that Joseph Kony was ridiculing Dominic, he was saying that his jobs were sloppy.
And these are on the record.

Now, your Honours, I can email you all the different ERN numbers of all this afterwards
if you so wish just so you can follow us. Ialso have a very nice Excel file with that as
well.

And also I do want to bring it to light too as the Prosecution has said that Dominic is said

to have been promoted at the end of February, beginning of March 2004. And at that
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same time, again, they were looking for Dominic. His excuse on the radio, as is all of the
LRA people when they're not on the radio, is that their accumulator batteries - and for
those who don't know it's a rechargeable battery for the radios - were not working.

Now we go down the road. And we're in April and we had that issue on 16 April, as we
discussed, and we're up near alleged -- by alleged by a few Prosecution witnesses the
Bolo-Acet region, which is, for those who don't know, right next to Odek.

Prosecution Witness 245 talks about a meeting in Bolo. He is also very specific that he
saw Dominic speaking on the radio to Joseph Kony. The Prosecution investigators doing
a very thorough job asked if it was a sat phone or a mobile. It was a radio, your Honours.
He sat on his radio a few days before the attack and spoke and said that Kony gave the
orders to attack Odek.

Now, your Honour, Prosecution Witness 258 has a different story; and he claims that
Dominic, whilst on the radio talked to Kony and he, as in Dominic, allegedly requested to
attack Odek.

This is also talked about Prosecution Witness 224, and these are cited in the Prosecution's
brief. Your Honour, we looked at the books, we could not find a record inside of the
logbooks for this. Ihad Roy run it through and I looked through mine on the UPDF
intelligence reports. Ididn't see that on there, but these Prosecution witnesses are very
specific. They state a radio was used.

Now, if as argued and stated by the Prosecution that ISO or some people pronounce it ISO
for the Internal Security Organisation, and the UPDF since 2001 were working so hard, if
this communication was made sometime between 25 and 29 April over these radios,
where is it? Why was it not presented? It's because, your Honour, it does not exist.
Now, your Honour, I'm sorry I have to move up my computer screen. Ihave a touch

pad.
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And again I will use the word "person," it is a different person than what we said before
so because I'm unsure if this person is alive or not. And I will email the names to you.
On 30 April 2004, the day after the attack in Odek, somebody different than Dominic took
credit. This can be found at UGA-OTP-0017-0150 at 1830 hours.

That person stated they attacked Odek and that they killed nine UPDF and abducted eight
boys and killed more than ten civilians. Now you have a radio communication that Kony
likes, that Joseph wants to hear. As the same issue with Koc-Ongako he would have no
other choice but to accept that. He is alleged to have been in the area, Kony knows this,
now he must take credit.

And as we mentioned with two certain people, with both Michelle and counsel, survival.
If you stopped -- if you stop working, as the Prosecution has coined it, then you are no
longer an asset. And we all know what Kony does to people, to Vincent Otti, to Buk
Abudema, people who were murdered because he no longer found them valuable.

Now, your Honours, we are now finally move to Abok, and I must state this because we
had a conversation, and I'm sorry to Mr Gumpert, but Abok and Aboke are two very
different places separated by about 70 kilometres. Aboke, spelt A-B-O-K-E is located just
outside of Lira town. Abok is located just outside of Ngai, spelt N-G-A-I.

I only think that Mr Gumpert meant to say that in the one instance in the book that he was
referring to that they had accidentally misspelled that word, but I want to reassure you
Judges they are different when you are looking through the evidence. So when you see
Abok and Aboke, please note that.

The Abok incident happened in the evening of 8 June 2004. Prosecution puts it sometime
between 8, 9, 10 p.m.

Now, the very next day, from the intelligence reports, the UPDF placed Dominic

approximately 25 kilometres away, an aerial 25 kilometres, and we're not talking about
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roads or walking paths. If you flew a balloon or a plane overhead it would be
approximately - let me pull up my map - if I'm not mistaken 22.5, 22.52 kilometres.

Inside of the UPDF reports and inside of the UPDF intelligence reports and in the books,
the logbooks, it rained very heavily that night. The question is how were they able to
bring with -- civilians who are not used to marching, with normal people who do not
move every day, that are not walking, how do they get them at night, after being pillaged,
walking with stuff on their head, in their hands, whilst raining and allegedly being chased
by UPDF. How did they get them there?

Now, the Prosecution also mentioned that the next day after the attack one of the
witnesses stated that they were at the Atoo hills, Atoo spelt A-T-O-O. Your Honour, this
radio transmission puts Dominic nowhere near Atoo hills. It's about 30 -- 20 to

30 kilometres away.

Finally, the original IDP Camp for this case, Lukodi. Now, your Honours, I make

light -- I mean, one of the first things that happened when I went to Lukodi in May 2015 is
the people told me that the Prosecution got the wrong date. In the original arrest
warrant, it was listed as 20 May, not 19. But I think we can all concur that it is the 19th.
Again, the intelligence reports. You have a conflict in the same report. At 1830 they say
that Dominic was taking credit, but rescued abductees were saying that two other -- a
sergeant and a major - who I know the major is still alive, so I will not mention that
major's name - that they were the ones that led that attack; that they were the ones there
that fought.

And then as the Prosecution had noted a few days later, that is when -- the alleged radio
transmission from Dominic claiming it. Now, again, I remind your Honours if somebody
who is alleged to be under Dominic's control took credit for something, he had no choice

but to acceptit. And as many of the witnesses have said, again, your Honours, Joseph
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didn't care about the alleged command structure of the LRA; what he cared about was
work. And as is said in our brief, it didn't make a difference whether it was a lieutenant
colonel or a lieutenant. He did not care if you were a major general or a major. Once he
ordered something, that was the law.

Now, whether Dominic knew about it, that is what the Prosecution is failing to show.
And after the fact, what does the Prosecution expect; another mass killing in order to fulfil
his duties to punish?

Also one thing, your Honours, and this will be one of my last issues we talk about is
Dominic's health. And this is an issue that has been going on in circles and circles. As
people know, Dominic does walk with a limp. Dominic has been injured many times,
like many of the people who have escaped, who have left the LRA, just like Dominic did.
The Prosecution has gone into lengths to find out when Dominic was injured. OTP-309
says Dominic was injured just after Pajule and was injured for three to five months in sick
bay.

Prosecution witness 101 says something similar but that he was okay just right around the
time of Lukodi, which would have put him injured and sick in Odek. And Odek is one in
which that Prosecution is claiming that he physically went there.

We have talked to our witnesses, D-13, witnesses D-19, witnesses D-20. Now, with 19
and 20 they had left, but they had noted that Dominic was severely injured or -- sorry.
Left before 2002.

Everyone in the LRA knows that Dominic was in and out of sick -- of sick bay. Defence
witness 4, Prosecution witness 235. That person claimed Dominic was in there between
6 months to 18 months.

Now, if witnesses on both sides, your Honours, are questioning when Dominic was in and

out of sick bay, and it is an issue which both sides are clearly aware of, what should we
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do?

I could cover from the year 2000 until the year of 2009 with witnesses and people that I
have talked to that will put Dominic in sick bay every single day of those nine years.
Now, do I believe them as an attorney? No. Itry to, as the Prosecution has done, ask
them for certain things. Was it before Iron Fist? Was it after? Was it before somebody
being born? Was it after?

Everything that I have combed -- that I have looked through shows Dominic being injured
in 2002 and in 2003, possibly into 2004. And as the Judges have keenly noted, a broken
leg doesn't take long to heal. But if you're in a hospital in the United States or a hospital
in Italy or in France, you get good care. When you're in sick bay in Uganda during the
middle of a war, you get a piece of -- you get a stick wrapped around with vines and hot
water poured on your wounds. These are no longer the days when the government of
Sudan helped the LRA and would take injured people to Khartoum and to Juba. These
are the days of Thomas Kwoyelo and trying to heal people with hot water, shea butter,
and Joseph Kony's spiritual powers.

Your Honours, that is it for my submissions. As I've stated, I will send some of the ERNs
to you and so you can know them.

Thank you, your Honours.

PRESIDING JUDGE TARFUSSER: Thank you very much, Mr Obhof. I guess this
concludes the presentation by the Defence as such, right?

MR OBHOF: That is correct.

PRESIDING JUDGE TARFUSSER: So thank you very much.

So I think we can now suspend and adjourn the hearing to 2.30 for the Prosecutor, for the
final submissions at this stage. And I would very much urge the Prosecutor to give an

answer on something which was raised today by the Defence and which I'm very - the
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Chamber is very curious about - the DNA analysis; if it was done; if not, what happened?
I'm not talking further because, of course, it's something we should discuss in closed
session, so I will not discuss, but you know what we mean.

So I would very much -- we would very much like to hear something about this.

So the hearing is adjourned to 2.30. Thank you very much.

THE COURT USHER: All rise.

(Recess taken at 12.00 p.m.)

(Upon resuming in open session at 2.30 p.m.)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE TARFUSSER: Good afternoon. We are now starting the last part
of our confirmation hearing. I give, again, the floor first this afternoon to the Prosecutor,
then to the Legal Representative of Victims tomorrow the first one, the first session and
the last session to the Defence, and then I think we are ahead of one session which gives
me time to do also something else.

Thank you. The floor is yours, Mr Prosecutor.

MR GUMPERT: Just before lunch, Mr President, you expressed the Court's interest in a
particular topic which I won't name now. Ordinarily when the Court asks a question, I
would immediately try to answer it, but the answer to that question requires the Court
to go into closed or at least private session and I will come to a portion of my response
later in my remarks which would, in any event, have had to be in private session. And
with the Court's leave, I shall deal with that issue then rather than now.

PRESIDING JUDGE TARFUSSER: Absolutely. Yes. Thank you.

MR GUMPERT: I want to deal first and briefly with one matter arising out of remarks

made by the victims' representative. Ms Massidda expressed disappointment on the
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part of the victims at the scope of the charges which the Prosecution has set out in the
Document Containing the Charges and the Prosecution takes that concern seriously. In
particular, we acknowledge the disappointment of those whose suffering may not be
comprehended in the 70 offences which are charged. We don't take that matter lightly.
But as Ms Massidda herself acknowledged, these proceedings need to be efficient. And
in order for them to be efficient, the Prosecution has to be selective.

From the time when Dominic Ongwen was taken into custody, the Prosecution has
conducted intensive investigations and the result of that has been an enlargement from
the original seven charges focused on a single attack on a single day to the very much
broader scope of the current charges, which include, as Mr Cox said, not only
time-limited offences committed on a particular day at a particular time, but also
thematic offences.

Of course, investigations could have been prolonged further and doubtless further
well-evidenced charges might have arisen, but the Prosecution has recognized also the
interests of the accused. He's entitled to a relatively speedy trial and a balance has to be
struck. For better or worse, the Prosecution considers that it struck the balance as best it
can.

I had understood that the purpose of this hearing, together with the written briefs which
have been submitted, was to enable the Court to analyze the evidence to establish
whether there are substantial grounds to believe that the charges are made out.

What the Court is not in my submission helped by is mere assertion from the bar,
whether that comes in documentary form or in oral pleadings. The Defence makes a
number of unsubstantiated assertions, I mean by that assertions for which there is no
evidence. Let me give you some examples.

Ongwen has lived most of his life under duress. From abduction to surrender, Ongwen
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remained under apprehension, a fear of imminent death.

Joseph Kony could read people's minds.

Ongwen could not have been aware of the general crimes being committed by his
alleged subordinates.

Of course, the difficulty with making assertions which are not founded in evidence is
that they can rebound upon you. Take these two assertions: Paragraph 119 of the
Defence brief, "Ongwen could not discipline, dismiss, demote or refrain from promoting
or rewarding members of the LRA."

And from Defence counsel's submissions yesterday: "Ongwen was singularly one of
the most loved commanders of the LRA. He related well with the population.”

And then this: "In many cases, he meted punishment against errant commanders and
soldiers under him who attacked civilians."

Well, which of the two assertions is the Court to rely upon, that he couldn't discipline his
soldiers or that he did discipline his soldiers?

In fact, much of the construction of the submissions advanced by the Defence is
internally inconsistent.

Briefly, I want to take you through five propositions which have been advanced which,
in truth, simply can't stand together. Proposition one, Dominic Ongwen, I paraphrase,
abducted as a child, was brainwashed to accept the rules and customs of the LRA.
However dreadful his own conduct may have been, he shouldn't be blamed, let alone
prosecuted for his acceptance of the rules and his actions in accordance with them.
Proposition two: But actually, your Honours, say the Defence, far from being
brainwashed, he retained his moral compass. He was much loved by the civilian
population and disciplined soldiers who killed them. And he was constantly trying to

escape from the LRA and, as a result, he was under suspicion and surveillance.
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Suspicion and surveillance, how does that sit with proposition number three: Despite
that distrust, as counsel for the Defence told us yesterday, when Joseph Kony -- I'm
learning the pronunciation -- crossed the border to Garamba, that's in the DRC, the
Democratic Republic of the Congo, Kony left Ongwen alone as the most senior officer of
the LRA in Uganda because he was so loved by the population.

Proposition four: Despite that demonstration of faith by Joseph Kony, he was under,
was Ongwen, constant threat of imminent serious harm or death. That's the basis of the
duress argument.

But that can't sit with proposition five, which is: The LRA was essentially not a
disciplined armed force, but a loose criminal gang with no way in which orders and
discipline could be enforced.

Successively there are contradictions in the position which the Defence adopts.

There are 16, I'm sorry that's such a large number, separate points or arguments which
I'm now going to seek to address in series. The first is this: The Defence argue that
criminal responsibility which might attach to Dominic Ongwen should be excluded
under Article 31(1)(d) of the Statute because all such conduct resulted from the threat of
imminent death and bodily harm made by Joseph Kony to Ongwen himself and others.
And of course they also say that whatever Ongwen's conduct was, it was necessary and
reasonable under the circumstances.

The Prosecution accept that this Chamber is not precluded from considering the
operation of duress at this stage, but it must be slow to do so. And in this particular
case, the Prosecution suggest that the issue of duress can't sensibly be the subject of
detailed consideration. Why? There are a number of reasons. In practical terms, the
issue of duress only becomes live when the person concerned concedes that he engaged

in conduct for which he would otherwise be criminally responsible but claims that he
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did so because he was under threat.

Well, Dominic Ongwen hasn't made any such concession. We're not there yet. He
may never do so.

To make a finding excluding criminal responsibility which there are substantial grounds
otherwise to believe attached to him would be a usurpation of the functions of the Trial
Chamber, be wrong in law.

Duress, of course, has two elements: Firstly, the existence of a threat and, secondly, that
the unlawful conduct which would otherwise be criminal is proportionate to the harm
the person is seeking to avoid.

And of course that second element only comes into play if the first is satisfied. So let's
look at the first requirement.

The Defence need, if this is to be taken seriously, in respect of each crime alleged to point
to evidence, not broad assertion, evidence which demonstrates that at the particular time
there was a specific and definite threat of imminent death or continuing or imminent
bodily harm.

What's imminence? The prosecution suggests it's something that's impending,
inevitable, about to happen at the relevant moment.

The Defence doesn't make reference to any detailed evidence which could satisfy the
Chamber of that first requirement in respect of any of the 70 crimes, and this is because
the Defence advances its argument in general rather than in particular.

Duress doesn't operate, as the Defence seem to suggest, like a cloak of invisibility. It
isn't a get-out-of-jail-free card. It has to be tied concretely to particular conduct and
crimes. And the Defence hasn't done this.

The Chamber could test the validity of the Defence's argument by asking itself this

question simply by way of example: When the fighters of Dominic Ongwen's Sinia
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brigade murdered the 61 civilians at the Odek IDP camp, in direct compliance with his
orders to, quote, "Attack and kill civilians," what was the imminent and specific threat of
death or bodily harm which was operating upon him?

Maybe at trial, either through his own mouth or in some other manner, the Defence will
put that evidence before the Court, but it isn't there now. And the argument advanced
by the Defence wholly fails to address the second requirement, the proportionality
requirement that supposed that the Chamber was satisfied that there was a threat.

The Chamber is then going to need evidence about the precise nature of the conduct of
the person and the harm that he was causing so as to balance it against the evidence
about the harm that he claims would be caused to him if he hadn't taken that course.
The Chamber doesn't have these essential evidential building blocks before it to make
any such evaluation.

And the truth is that even if the first requirement were met, the harm caused by
Dominic Ongwen as a result of the commission of many of the crimes about which you
have heard simply isn't proportionate to the harm he's said to have been seeking to
avoid.

I come to the second point that I seek to address. The Defence argue that indirect
co-perpetration should not be regarded as a mode of liability because it's not, and I quote
both from the document and from oral submissions, "not a crime before the Court."
While I readily accept that indirect co-perpetration is not in itself a crime, it's a way of
committing a crime. But the proposition that the Court should have no regard to the
mode of liability, indirect co-perpetration, is simply wrong in law.

There's an extensive body of case law at this Court, including appellate case law, which
accepts that indirect co-perpetration is included within Article 25(3).

Chambers of this division have accepted that legal proposition in the cases of Blé Goudé,
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Ntaganda, Ruto, Bemba, Katanga, Bashir and Gaddafi. Arguments identical to the ones
those representing Mr Ongwen have put forward have been specifically rejected by
Pre-Trial Chambers in Katanga and Ruto. The Pre-Trial Chamber in Ntaganda, on
which some members of this Court sat, approached the matter simply as one of settled
law discussing, and I quote, "the objective elements of the mode of liability of indirect
co-perpetration under Article 25(3)(a)."

But the highest authority, of course, comes from the Appeals Chamber and that
authority is to be found in the Appeals judgment in the case of Lubanga. Those
representing Lubanga argued that the Trial Chamber erred when they found that a
co-perpetrator does not need to personally and directly participate in the commission of
the crime, but the Appeals Chamber rejected that argument. It's paragraph 458 of the
judgment. It found that Article 25(3)(a) does not establish that co-perpetrators need to
carry out the crime personally and directly.

Indirect perpetration, the Appeals Chamber was accepting, occurs when a group of
co-perpetrators jointly commit a crime indirectly through other persons.

Of course, this Chamber is not explicitly under the Statute bound by the judgments of
other Chambers, even the Appeals Chamber, but there's a very strong argument for
following those holdings by other Chambers. To reject the, can I call it, overwhelming
weight of case law that recognizes the existence of indirect co-perpetration, runs contrary
to the principle of legal certainty. Lawyers have to know in an efficient system what
thelaw is. They need to be able to advise their clients or their superiors.

It's highly desirable that the fundamental legal principles on which this Court operates
are clear and certain. And I would submit that considerable regard should be placed
upon the need to establish legal certainty in that regard.

In any event, the Defence argument leads to an absurd result. If you adopt the
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approach proposed by the Defence, criminal liabilities of perpetrator would attach when
the individual pulls the trigger or when he's a co-perpetrator directly involved but not
where a group of senior leaders participate in a common plan to commit crimes jointly
through their subordinates, but this is the very type of criminality most commonly
encountered and addressed by the ICC, which seeks to prosecute those who are most
responsible and not necessarily those who are at the sharp end.

It beggars belief, the Prosecution suggests, that the Statute should have been drafted to
include a lacuna for precisely that type of criminality.

I turn to the third point and this is a pleading made by the Defence in the alternative.
All right, they say, if indirect co-perpetration is a proper mode of liability, then the
Prosecution have failed to establish, in this particular case, that Dominic Ongwen made
an essential contribution to the plans, to the attacks on Pajule and Odek IDP camps.
The claims of the Defence in this respect are flawed for two principal reasons. Firstly,
in fact, the Prosecution has placed extensive evidence on the record about Dominic
Ongwen's essential contributions to the common plans in respect of Pajule. Ata
minimum, the Prosecution adduces evidence showing an essential contribution beyond
any substantial grounds to believe threshold. The Defence doesn't analyze that
evidence in any detail.

And secondly, arguments about the reliability of witnesses advanced by the Defence are
best assessed when they've been heard, cross-examined, subject to questioning from the
Bench; in other words, when they have testified. Arguments based on witness
reliability at this stage should, the Prosecution submit, be disregarded.

And the claims of the Defence about Odek and the common plan to which Dominic
Ongwen made an essential contribution are equally flawed. Why is it, I ask, that any

ostensible uncertainty regarding communications before the attack are relevant to
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Dominic Ongwen's essential contribution as demonstrated by the evidence? They were
his troops operating on his orders. How essential is that?

And secondly, in respect of Odek, there's extensive evidence about his essential
contribution, again proving, at a minimum, that there are substantial grounds to believe
that he made that contribution and they've been rehearsed in the course of the
Prosecution's initial submissions.

I want to turn now to Article 28. This is the fourth point I want to address, what's
commonly called "command responsibility."

The Defence argue that the Prosecution have failed to establish substantial grounds to
believe that Dominic Ongwen could incur responsibility under that article. In
particular, the Defence argue that the evidence does not show that Dominic Ongwen
was a military commander at all. They argue that there's no sufficient evidence of
effective command or authority and control. They argue that there's no evidence he
knew or should have known of the commission of the crimes and no evidence that he
had the power to prevent or repress them or submit them for investigation. But
evidence to support these assertions is absent.

The claim that the LRA was more of a gang than a proper military structure is one of
those unsupported assertions that the Defence rely upon their Witness D-22,

Dr Shelly Whitman. She's not a military expert. She's not an expert in the LRA.

The Prosecution evidence demonstrates beyond contradiction, I submit, that the LRA
structure mirrored the structure of conventional armies. It had a hierarchical structure.
It was organised into brigades, battalions, companies. It used ranks and had rank
badges. And its communications and methods of ordering and reporting all bear the
hallmarks of a military organisation.

Let me cite a few other examples. The evidence shows that Kony rewarded
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commanders who excelled in carrying out his policies. Ongwen was one of those so
rewarded. Prosecution accepts the Defence proposition that rank alone demonstrates
control. If one is, say, a major but commands no troops, it's self-evident that one does
not have control. It was the combination of rank and position, say, battalion
commander, brigade commander, that's demonstrative of a level of control. And in the
hierarchical environment of the LRA this was crucial. Brigade commanders
commanded their battalion commanders. Battalion commanders commanded their
company commanders and so on down the structure.

As to the claim that nothing in the LRA could take place without Kony's orders, the
evidence, again, contradicts this. Policies may well have been formulated by Kony,
general standing orders issued by him, but it fell upon specific senior commanders to
choose their targets and to plan and to carry out the operations.

P-205 gives a good example. He remembers the words of Ongwen himself when he
was discussing abductions. Ongwen told P-205 that he was free to abduct and that it
was up to each individual to replenish his forces. Clear evidence of Ongwen not only
taking responsibility upon himself but delegating it down the military chain.

Mr Obhof this morning points out and uses a diagram to do so that Dominic Ongwen
was not at the apex of the LRA command structure. That is both true and irrelevant.
Whilst Kony may, from time to time, have circumvented his senior commanders, that's
not the general pattern of operations revealed by the evidence. The evidence shows
that it was only LRA commanders, and senior ones at that, who had radios and were
able to communicate at all with Kony. Kony simply didn't have the hardware to
communicate his orders to lower ranks. In fact, there isn't any evidence showing that
Kony bypassed Dominic Ongwen. If anything, the opposite is true.

Dominic Ongwen was considered a star commander. Kony and Otti on a number of
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occasions praised him and plainly trusted him.

If the Defence argument had any merit it would need to point to instances when
Ongwen was bypassed.

The attacks on Odek, Lukodi and Abok are important examples. The Prosecution calls
the Chamber's attention to the reports that Ongwen himself sent to Kony. He told him
how he and his troops had carried out the attacks and he demonstrated that he was in
effective command and control.

In short, its extensive evidence which has been presented during this hearing and in the
confirmation brief which details effective command and control, as well as Ongwen's
knowledge that the troops he commanded were about to commit or had committed
crimes.

And the reality is that Ongwen did have the power to discipline his fighters and he did
use it. Let me give you an example. Your Honours will recall hearing about Kony's
orders in respect of a fighter who had committed the offence of having sex with two
other commanders' forced wives. He required that the man should be executed and the
women put in prison. And Ongwen carried out those orders and reported back that he
had done so.

What Ongwen didn't do was to use his powers when his own subordinates committed
crimes not under the rules of the LRA, but under the Rome Statute. And no wonder he
didn't exercise those disciplinary powers, because they were committing those crimes on
his instructions.

The fifth point: The Defence argue that the Prosecution have failed to adduce evidence
sufficient to establish substantial grounds to believe that Dominic Ongwen ordered any
of the crimes, that is the mode of liability under Article 25(3)(b).

In effect, the Defence are asserting that the LRA was unstructured, rank meant little and
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there was no proper chain of command. The Defence's suggestion is that the only giver
of orders in the LRA was, and I quote from the Defence brief, "The high priest and his
war council." I understand those expressions to mean Joseph Kony and the body
known in the LRA as Control Altar. These claims, too, are flawed.

Firstly, again, the Defence makes its submissions in the abstract. It doesn't explain how
the Prosecution's evidence of ordering falls short in the context of Pajule, Odek, Lukodi,
Abok, sexual and gender based crimes, child soldier crimes.

There is extensive evidence which has been summarised at this hearing and which is
dealt with in detail in the Prosecution's brief about the orders he gave in respect of those
crimes and extensive evidence about his position of authority.

At a minimum, this evidence proves that Ongwen's position of authority from July 2002
to December 2005 is established well beyond the substantial grounds to believe
threshold. Simply asserting that that evidence is wrong doesn't assist this Chamber.
Secondly, the argument that Ongwen was not in a position of authority seems to be
based on the fact that he, himself, was obliged to follow orders. Well, of course he was.
He was a senior, but not the supreme member of a command structure.

If the Defence's argument was taken to its logical conclusion, it would be only the
supreme commander of any military organisation who would be capable of being
prosecuted under the mode of liability of ordering. That is not the law.

And it's obvious from the case law here and at other international tribunals that there is
no such limitation. It's clear from the evidence that Ongwen had the ability to compel
his subordinates in this manner during the charged period.

And thirdly on this point, the Prosecution has put in the hands of the Chamber extensive
evidence regarding the organised and hierarchical structure of the LRA, but in particular

of the Sinia brigade which Ongwen himself commanded.
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I turn to the sixth point, and this concerns aiding and abetting. The Defence argue that
the Prosecution have failed to adduce evidence sufficient to establish this mode of
liability. It's relevant only to the attack on Pajule. In particular, the Defence argue that
the Prosecution must demonstrate that his conducted substantially - the emphasis is on
the adverb here - substantially contributed to the crimes at Pajule and that we failed to
do so. They point to alleged inconsistencies in the evidence of Witnesses 9 and 81.
They assert that Witness 309 is not believable.

Taking that issue of credibility first, I submit, again, that's a matter which has to be tested
at trial. Unless there is some manifest impossibility of believing the evidence given,
then credibility is obviously, I would submit, going to be best assessed when the witness
has been tested. That hasn't happened.

Allegations have been made that P-9 was a collaborator. If that were true, it doesn't
render him incapable of telling the truth. The Prosecution relies on a number of
witnesses who are not just LRA collaborators but positively members of its ranks.

It's worth bearing in mind that the Defence have produced no evidence to establish that
P-9 was, in fact, a collaborator. One of the witnesses on whom they rely, Witness D-28,
positively states that he wasn't. In any event, the evidence which P-9 provides is
corroborated, if such corroboration be needed, in many respects by witnesses whose
credibility isn't the subject of challenge.

Of course, there's no express denial that Ongwen participated in the attack on Pajule.
But if that denial is to be implied, several witnesses who are not subject to the challenges
levelled at P-9 and P-309 place Ongwen at the scene. P-101 saw him leave to participate
in the attack. P-45 states that he was selected to lead the attack at the trading centre.
P-144 and 249 both saw Ongwen during that attack at the trading centre. And P-67 was

informed that he was leading a group of abductees away from the camp.
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Arguments about P-309's unreliability are flawed in themselves. It's asserted that
Dominic Ongwen does not recognize his name and that there was a difficulty in
accessing the photograph of the witness.

Well, when and if that evidence is given, it may become a ground to challenge or to test
the value of 309's evidence, but it isn't now.

Equally, the argument that P-309 is unreliable because he failed to remember what
battalion Ongwen was in is incorrect. The witness wasn't asked the question at that
time. The statement he made simply reads:

"I've been asked if I have heard of Stockree, Trinkle, Gilva, Sinia brigade and Control."
He goes on: '"Thave heard of Stockree and Control."

And then he says about Dominic Ongwen's brigade: "I have been asked if I heard of
Oka battalion. I have heard of Oka, but I cannot remember who was in it."

P-309's evidence is corroborated in any event. P-249 confirms P-309's account that
Ongwen was at the trading centre, that LRA fighters under Ongwen abducted people
and looted, that Ongwen marched abductees away from the Pajule camp and that
Ongwen addressed the abductees at their rendezvous point after the attack.

Turning to the proposed test of substantial contribution for aiding and abetting under
Article 25(3)(c), this finds no support in the Statute. On the contrary, in the words of
the Statute, the degree of assistance, which has to be given for this mode of liability to be
engaged, is not qualified. The Prosecution submit that what has to be proved is that the
conduct of the suspect did, in fact, assist the direct perpetrators and the suspect was
aware that the crime would be committed and intended to facilitate it.

Crucially, and it's a distinguishing feature of aiding and abetting, there's no proof
required that the suspect shared the intent of the direct perpetrators.

And even if the Chamber were to find that the assistance does have to be substantial,

26.01.2016 Page 52



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-02/04-01/15-T-23-Red-ENG WT 26-01-2016 53/67 SZ PT

Confirmation of Charges (Open Session) ICC-02/04-01/15

there are, indeed, grounds, there is evidence for finding it was just that. Witnesses as to
whom the Defence makes no credibility challenge say Ongwen planned and executed
the attack, that he lead a group to the trading centre, that he ordered troops to commit
looting and abduction, that he deployed fighters to different areas within the camp, that
he personally committed crimes in the presence of other fighters, and ultimately lead a
group of abductees away. Well, if that isn't substantial assistance, then I don't
understand the meaning of the word.

I turn to the seventh issue on which I wish to respond. The Defence argue that the
Prosecution have failed to adduce evidence sufficient to establish substantial grounds to
believe that Dominic Ongwen committed a, as they put it, and it's a fair expression, a
group crime. What they mean by that is a crime committed through the mode of
liability set out in Article 25(3)(d). And they say that there couldn't have been any
group crime because, and I quote, "Kony was the" - Kony, I should say - "was the
singular leader of the LRA." So no plan between two or more persons could ever have
come to fruition. Well, that simply flies in the face of the evidence.

You have heard and you have access to extensive evidence about the existence of
common plans in which many people played a role, in particular common plans within
the Sinia brigade in which Dominic Ongwen was a senior commander and latterly, the
most senior commander.

And the Prosecution has submitted detailed evidence not only about Pajule, Odek,
sexual and gender based crimes, child soldier crimes, but also the planning and
preparation of the Lukodi and Abok attacks.

The Defence doesn't explain how the evidence which is before the Court falls short in the
context of the crimes set out in the DCC. It doesn't explain how any evidence, which it

itself adduces, means that the Chamber should disregard the Prosecution evidence.
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Once again, the submissions are made in the abstract rather than in detail.

It's true, of course, that Joseph Kony had significantly more influence than other LRA
leaders participating in these plans. He was the supreme leader. He was the chairman.
But realistically, that can't and doesn't mean that he acted alone throughout. No
organisation whether, as the Defence say, it's a loose criminal gang or, as the Prosecution
say, it's a disciplined armed force, no organisation acts through one person alone. The
purpose of being in a gang is to do things with the other gang members.

I turn to point eight. And this is an argument in the alternative by the Defence as I
understand it. If, they say if there is evidence which establishes that Dominic Ongwen
contributed to a group crime under Article 25(3)(d), well, it's not enough to amount to a
significant contribution. Well, once again, the threshold of significance simply doesn't
appear in the Statute.

Article 25(3)(d) applies whenever a suspect or ultimately an accused contributes to the
commission or attempted commission of a crime, and I quote from the Statute, "In any
other way," not in any other significant way or in a significant way. It's the lowest
objective threshold for participation.

It's fair to say that a Chamber of this division referred in the Mbarushimana decision on
confirmation to a significant contribution, but later decisions on this mode of liability
have made no such reference. And the Appeals Chamber have also confirmed that.
And even if significance was a threshold requirement, once again, if the mean -- if the
word has a straightforward meaning, it's quite plain that Dominic Ongwen's
contributions were significant. They were highly significant. He was the commander
of Sinia brigade for three of the four attacks. He made key contributions to each plan.
He was in the front line of the fighting at Pajule. And he sustained his participation

even after learning of the criminality of the common purpose.
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There's still a further alternative which the Defence advance under this mode of liability,
and this is the ninth point that I seek to address. Even if they're wrong about
everything they've argued up until now in respect of 25(3)(d), they say that there's
insufficient evidence that he contributed, did Ongwen, with the aim of furthering the
criminal activities of the group. Well, that's simply unsupportable.

The key nature of his contributions makes it plain that he did have that aim, otherwise
he would not have made them. And there's detailed evidence, which has been
rehearsed in this courtroom and is set out in the brief about what he did, when he did it
and how he did it.

The evidence of his possessing the necessary aim of furthering the activities of the group
is staring the Court in the face.

I turn to the tenth point which concerns the charges of attempted murder. The Defence
suggests that in just one of the examples of evidence used to support this, the facts, the
evidence is open to an interpretation which might be described as a non-lethal
interpretation. That is to say that the fighter shooting through the door into a civilian
hut may have been intending only to open the door.

When the Defence cite the Jerbo and Banda decision on confirmation of charges, it's
worth bearing the words of that Chamber in mind. It's of critical importance in
considering whether a crime can be characterized as attempted or inchoate to determine
whether the perpetrator's conduct was adequate to bring about, as a consequence, the
crime in question. Such adequacy requires that in the ordinary course of events, the
perpetrator's conduct will have resulted in the crime being completed had circumstances
outside the perpetrator's control not intervened.

And in that case, the Chamber went on to find that the conduct in question did qualify as

attempted murder because, and I quote: "Those injuries were caused by the very same
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conduct which caused the death of the other twelve peacekeepers.”

The objection in this case seems to be that the perpetrator's conduct at the camps
concerned wasn't adequate to bring about death, but it's a weak argument.

The examples of that conduct in the attacks on Odek, Lukodi and Abok amply
demonstrate that it was -- that conduct was adequate to bring about death, indeed it did.
Let me give a single example. At the Odek IDP camp LRA fighters fired
indiscriminately into a civilian hut. They killed one man inside and they injured his
wife. Similar examples from Lukodi and Abok.

Each example shows a substantial step being taken by LRA fighters, whether it's
shooting, stabbing, beating or throwing civilians into burning huts. Not all of the
people treated in that way died, although many did. It's plain that that conduct was
adequate to bring about the death of civilians. It was intended to bring about the death
of civilians. And the injuries which were nonfatal were caused by that very same
conduct. The victims simply had the luck to survive.

I turn to the eleventh point. The Defence argue that the Prosecution have failed to
adduce evidence sufficient to establish substantial grounds to believe that the elements
of Article 30 of the Statute are met, and the Defence speak here of three Latin terms, none
of which I think are found in Article 30 itself: Dolus directus, dolus indirectus and
dolus eventualis. Pardon my pronunciation and I don't know if we've got an
interpreter from the Vatican, but will probably do well in the Latin.

Prosecution doesn't contest the necessity of establishing that Dominic Ongwen did more
than just foresee the possibility of his acts resulting in the commission of crimes. That's,
as I understand it, what the Defence mean by to dolus eventualis.

The implicit assertion made by the Defence that the evidence establishes no more than

that is wrong. Indeed, on the contrary, for every crime within the document containing
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the charges it's plain that there are substantial grounds to believe that he either intended
it to occur, indeed, ordered for example that civilians be killed, as they were, or that he
was aware that it would occur as a consequence of his actions in the ordinary course of
events.

He didn't send children to beg for food at Lukodi camp or unarmed women to ask for it.
He sent men with AK-47 rifles. What did he think was going to happen in the ordinary
course of events when those -- those individuals armed in that way went to pillage food?
The submissions made in the written brief set out the correct test under Article 30 and
they demonstrate that that test is satisfied by means of evidence.

Your Honour, I come to the portion now which has to be dealt with in either closed or
private session. Ibear in mind what your Honour said to my learned friend

Ms Adeboyejo. We can deal with it if your Honour thinks it best by private session,
that is to say, the onlookers can see but not hear what is going on. I hope there are no
lip readers.

PRESIDING JUDGE TARFUSSER: I don't think there are many lip readers up there
and so I would just ask the court officer that we go in private session. Thank you.
(Private session at 3.30 p.m.)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Open session at 3.37 p.m.)
THE COURT OFFICER: We are in open session, Mr President.
PRESIDING JUDGE TARFUSSER: Thank you very much. You have the floor,
Mr Gumpert.
MR GUMPERT: Thank you.
There are four more points that I need to deal with and I hope I shall finish within the
promised 19 minutes.
The thirteenth point. The Defence argue that the crime of forced marriage is subsumed
by the crime of sexual slavery, that charging it as a separate crime is improper. And
they lay stress on the fact that it isn't specifically included in the Rome Statute. Well
that's a very weak argument.
What is the purpose of including a catch-all provision, Article 7(1)(k) if it is not to permit
the Court to deal with matters which are not specifically enumerated in the Statute?
The Defence's argument is, effectively, that Article 7(1)(k) is redundant. Well, it isn't.

And the Prosecution has set out, indeed I, myself, addressed the Court on the subject, the
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reasons why it is appropriate to charge forced marriage, and I'm not going to repeat
those matters here.

The fourteenth issue was to be submissions in respect of Rule 76(3). Before Mr Obhof
made any such submissions, your Honour forestalled him, but then granted him what
might be called minimal leave to make passing reference which, as I recall, he didn't do.
And in those circumstances, it wouldn't be appropriate for me to say anything on that
subject and I leave it.

I'm told I need to go slower. I'msorry. IthoughtIhad myself under control.

Perhaps I'm getting a bit excited.

Number fifteen, point number fifteen. The Defence argue that it, and I quote:
"Contradicts principles of justice for the Chamber to confirm multiple charges arising
from the same facts."

And they assert that such cumulative charges are redundant. Why? Well, because the
trial Chamber can ultimately apply Regulation 55 at trial and also, perhaps as an
afterthought, that they offend against the principle of ne bis in idim - I'm grateful - what
common lawyers would call double jeopardy. Well, there's a bit of -- the first thing that
needs to be said, there's a bit of confusion in the Defence submissions between
cumulative convictions, now that's where ne bis in idim would come in, and cumulative
charging. The extensive legal arguments advanced on the evils of cumulative
convictions are, quite frankly, nothing to the point.

The real issue is whether the Prosecution should be permitted to charge particular
wrongdoing. Let's take murder at the Lukodi IDP camp as both a crime against
humanity and a war crime, the simplest example I can come up with.

Well, I address these matters again, myself, in early submissions, those same

submissions are found in writing in the brief. The answer to the question is yes. And
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it's perhaps worth citing, if not in detail or at length, the Chamber's own pretrial practice
manual promulgated in September, which states, quite simply:

The Prosecutor may also present cumulative charges. Why? Because it enables the
ultimate Trial Chamber to choose, if there is a choice to be made, which crime best fits
the evidence at trial. And that's really all there is to be said about the matter.

So I turn to the sixteenth and last point. And it's the point on which the largest number
of words and the greatest stress has been laid by the Defence. They argue that the
Prosecution is seeking to, quote, "reverse the burden on Dominic Ongwen," to use
against him, quote, "the very law which was meant to protect Dominic, namely the
prohibition of the conscription and use of children in hostilities."

Strikingly, they argue that Dominic Ongwen, quote, "remained a child soldier until he
surrendered on 6 January 2015."

Dominic Ongwen told this Court, I accepted that his own evidence, his own statement
may not be dispositive, but he told this Court at his initial appearance that he was born
in 1975. Whether that's the right date or some later date, 1978 is now advanced, he was
not a child soldier when he surrendered in January 2015. And the Prosecution is not
seeking to impose on him any obligations to have escaped.

The assertion that he was nine and a half years old when he was abducted by the LRA,
again, contrary to what he told this Court, which was that he was 14, the assertion that
children in his position become dissociated, that they live in an environment without
education and, as a result, performed unspeakable acts are nothing to the point.

It is not, as the Defence suggests, in direct contradiction with international criminal law
for Dominic Ongwen to be tried for any of the 70 crimes in the Document Containing the
Charges. The Defence's argument, frankly, is one more of the heart than of the head.

The logical result of the argument is that for those who are abducted and conscripted as
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child soldiers, there is an immunity from Prosecution for any crimes they may
subsequently commit. That's not good law, it's not good sense.

The Prosecution recognizes that to launch wholesale prosecutions of rank and file LRA
tighters abducted as children, who merely did the minimum to avoid extreme
disciplinary measures would be a questionably way of proceeding, but Dominic
Ongwen doesn't fit that description. He rose through his own murderous efforts to the
highest ranks. He enthusiastically embraced the LRA's policy of targeting civilians.
You've heard him say as much. He lead, planned and ordered attacks where hundreds
of people lost their lives. And he took the lead in satisfying the demand of LRA
commanders for young girls to be their wives.

Can it really be the Defence's submission that he had a licence to do all those things
without even being held to account at a trial, without the matter even going to trial?
That's all that's currently at issue.

And words like "dissociation," "Stockholm Syndrome," both of which the Court has
heard from the Defence, they're simply unhelpful to the Court.

All of the crimes alleged against Dominic Ongwen were committed long after he reached
the age of criminal responsibility. Eighteen at this Court. He must be presumed to be
of sound mind and to be responsible for his own actions, unless the contrary is
demonstrated, and demonstrated by means of medical evidence about his mental or
physical health. There is no such evidence.

And the sad circumstances about which Defence witnesses, such as Dr Whitman and
General Dallaire are reported in the unsworn, unsigned summaries of interviews
conducted with them, may be relevant, as the Prosecution has already conceded, to
sentence in the event of conviction at the end of the trial, but they simply don't amount

to any reason to grant a man who repeatedly announced and demonstrated his intention
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to attack, murder and otherwise victimize civilians immunity for doing so.

Your Honour, those are my submissions.

PRESIDING JUDGE TARFUSSER: Thank you very much, Mr Gumpert. I think the
Prosecution has finished its submissions.

I have now -- my colleague, Judge Perrin de Brichambaut, who wants to pose some
questions to the Prosecutor and then also to the Defence but I think tomorrow.

We agreed that you might -- it's not one question, one simple, probably a little bit more
complex, that you could answer by tomorrow morning in case -- before I give the floor to
the Legal Representative of Victims.

Judge Perrin de Brichambaut, you have the floor.

JUDGE PERRIN DE BRICHAMBAUT: (Interpretation) Thank you very much. I
would like to ask six questions of the accused and I'll be very grateful if you can provide
us information which you could then give to the Chamber on these points.

First of all, you mentioned talking about the Lukodi camp attack that the soldiers of the
UPDF -- (microphone not activated).

MR GUMPERT: Your Honour, I'm very sorry to interrupt. I'm having difficulty, my
screen is blank, locating the English translation. And whilst I might understand the
elegant French, which your Honour is speaking, I think I'd better trust myself to the
interpreters. Can Ijust ask for a moment's indulgence.

Yes. Thank you. We've made shift. It's fine. I'm very sorry.

JUDGE PERRIN DE BRICHAMBAUT: (Interpretation) Ibeg your pardon.

The first question is as follows: You said, talking about the Lukodi camp attack, that
the soldiers of the UPDF, who were present in this camp, had run away and that none of
them had been injured. Can you tell us what happened in the case of the other three

camps? I'm talking about the soldiers who were present in these camps.
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Second question: As far as you know, what was the number of the soldiers who were
deployed in each of the four camps which were attacked and which you studied? You
said, if I recall correctly, that in Abok there were 15 soldiers. And how many people
were there in each of these camps when they were attacked? Can you, therefore, tell us
when these camps -- the people in these camps dispersed and, as far as you know, what
was the reason for the people being dispersed from these camps?

Third question: Given the reports that we have from the radio communications which
you were apprised of, and given the other means of information which were available to
the Ugandan forces, which you are aware of too, was it possible for the Ugandan forces
to foresee any LRA attack taking place on a camp? The attacks against the four camps
which you investigated, were these mentioned in the radio communications which you
are aware of before these attacks took place?

Fourth question: The force movements under the orders of Dominic Ongwen between
Odek and Lukodi camps, and then between Lukodi and Abok camps, these took place in
the space of less than three weeks and they cover distances over 70 kilometres going
through land where there were villages, whilst a number of people who were moving
was certainly very considerable. Do you have any reason to believe that the Ugandan
forces were aware of these movements of people?

Fifth question: You said that after the Lukodi attack, the governmental experts had
examined the bodies of the victims. Now, generally speaking, what kind of
investigations and legal follow up was undertaken by the Ugandan authorities after the
attacks against the camps?

Sixth question: Have you, as a Prosecutor, carried out any investigations to see if there
were any facts which could exculpate Dominic Ongwen because of the behaviour of the

Ugandan forces, or the UPDF, or of the militia which were with him in defence of the
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camp, or to try to prevent attacks undertaken by the LRA?

Thank you very much indeed.

PRESIDING JUDGE TARFUSSER: Thank you, Judge Perrin de Brichambaut.

I assume that the Prosecutor needs to think -- well, to prepare the questions which are, I
think, a little bit complex, and I will ask you to do so by tomorrow morning before I give
the floor to the Legal Representative of Victims.

MR GUMPERT: Your Honour, yes. Thank you. Rather than try on my feet to
answer what are quite detailed and complex questions, I do ask for that period of time.

I would add one matter now: the Prosecutor will be able to tell the Bench what evidence
thereis. I'm relatively confident, although I shouldn't speak with finality, that part of
the answers to some of the questions will be there is no evidence on that score.
PRESIDING JUDGE TARFUSSER: No, no, I thought that you had -- okay. Thank you
very much. One question from Judge Chung.

JUDGE CHUNG: Thank you very much. This question I think you can answer now.
So the mode of liabilities in the charges, including 28(a), these are -- they are all
alternative relationship; is that correct?

MR GUMPERT: Yes, your Honour, yes, itis. I cannot conceive of the circumstances in
which it would be proper to ask or proper for a court to convict a man effectively twice
in two different ways. So yes, the modes of liability are, indeed, alleged alternatively
and thereby distinguished from the cumulative charging whereby very similar offences
may be separately committed. The answer to your Honour's question in a word is yes.
JUDGE CHUNG: Thank you very much.

PRESIDING JUDGE TARFUSSER: = So this concludes today's hearing. I suspend now
to be -- the hearing will be resumed tomorrow at 9.30 and the word will go to the Legal

Representative of Victims, for the first hour and a half, and then to the Defence. Well,
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tirst to the Prosecutor to answer the questions, then to the Legal Representative of
Victims, and in the second session to the Defence, hopefully finishing by 1 o'clock
tomorrow the whole hearing.

Thank you very much. The hearing is adjourned.

THE COURT USHER: All rise.

(The hearing ends in open session at 3.57 p.m.)
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