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International Criminal Court

Trial Chamber III - Courtroom 1

Situation: Central African Republic

In the case of The Prosecutor v. Jean-Pierre Bemba Gombo - ICC-01/05-01/08
Presiding Judge Sylvia Steiner, Judge Joyce Aluoch and

Judge Kuniko Ozaki

Hearing for the Closing Oral Statements

Thursday, 13 November 2014

(The hearing starts in open session at 9.31 a.m.)

THE COURT USHER: All rise.

The International Criminal Court is now in session.

Please be seated.

PRESIDING JUDGE STEINER: Good morning, everyone.

Could, please, court officer call the case.

THE COURT OFFICER: Good morning,.

Situation in the Central African Republic, in the case of The Prosecutor versus
Jean-Pierre Bemba Gombo, case reference ICC-01/05-01/08, and for the record we are
In open session.

PRESIDING JUDGE STEINER: Thank you very much.

Good morning and I welcome the Prosecution team, legal representatives of victims,
the Defence team, Mr Jean-Pierre Bemba Gombo. Good morning to our interpreters,
our court reporters.

We will continue today with the presentation of the final oral submissions, starting by
legal representatives of victims who still have about half an hour to conclude with its

presentation, followed by -- then by the presentation of final oral submissions by
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Defence.

Maitre Douzima Lawson, you have the floor.

MS DOUZIMA LAWSON: (Interpretation) Thank you, Madam President, your
Honours.

As I announced yesterday, I'm going to continue with my final arguments on crimes
of war.

Pre-Trial Chamber II has ruled that it is not necessary for crimes to be committed on a
large scale to be characterised as war crimes. A single isolated act perpetrated by
just one person may constitute a war crime.

Let us now look at the war crimes charged. Regarding murder, as a war crime,
according to Article 8(2)(c)(i)(1) of the Statute. It is constituted by these elements:

In the case where the perpetrator has killed one or several civilians not taking part in
hostilities forming part of an armed conflict of a non-international nature.

In the period of the charges, during the proceedings it was stated that

soldiers - armed soldiers - went into the houses, intimidated the occupants and at the
least resistance or using the excuse that they supported Bozizé's rebels, they killed
them.

Witness P-63, for example, stated that the Banyamulenge had threatened to shoot on
everyone without exception and he witnessed the execution of this threat in the
neighbourhood of Bangui and observed bodies of civilians from the CAR killed by the
Banyamulenges.

Madam President, your Honours, how could it be otherwise given that during the
proceedings we heard that some commanders of the troops in the field had
themselves called Cercueil or coffin. Another one was referred to as Coup-Par-Coup

and also la terreur.
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Regarding rape, I'm not going to come back to its definition, but I would like to insist
on the part that rape as a war crime is the fact that the act has been committed by the
use of force or through the use of force or the threat of force or coercion or within the
context of a cohesive environment or by capitalizing on the inability of the intended
victims to give their free consent. Based on the proceedings, it has been shown that
rape as a war crime has been well-established in this case.

I would like to mention Witness 81 who recounted his gang-rape by the
Banyamulenge under the constant threat of a firearm given that -- while she had just
given birth.

Victim P-82 was still 12 years old and a virgin at the time of the events. She was
repeatedly raped by Banyamulenge soldiers and under these tragic circumstances of
course she lost her virginity.

There was also a victim who presented her concerns in public and this is Victim
a/0542/08. She explained that she had her period when the Banyamulenge raped her
and one of them shoved the barrel of his gun into her vagina to punish her for
allegedly having her period deliberately at that time. Following her rape, she was
abandoned by her husband. That is double suffering.

I would like to point out that sexual violence used as a weapon was particularly
prevalent in this case and I would like to recall once again that girls and women are
frequently the primary victims of the conflicts. This violence was also directed
against young boys, who today are stigmatised and traumatised. Whoever are the
victims of sexual violence, the frequency of the crimes, their systemisation, their scale
and wide-spread nature show that these attacks were used as true weapons of war for
the purpose of frightening the population, weakening them and dominating them.

Madam President, I would like to recall one of the statements, that is Witness 38, who
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described the conduct of the Banyamulenge troops and stated that they had a bestial
attitude, they were behaving like animals, and that during the proceedings the
Prosecutor asked one of the Defence witnesses about the word "Nyamamulenge,"
which was used by the Central African Republic national media, Nyamamulenge.
"Nyama" means an animal or a beast. This was used to explain the conduct of the
troops, that is with regard or towards the victims.

Madam President, you will also recall that here in this courtroom we witnessed cases
in which all the parties were placed in a delicate situation. People were shedding
tears. After rape victims gave accounts of their rapes and told us what had
happened to them, they had the impression that they were reliving the past. This
means, Madam President, that those victims suffered immeasurable burdens.
Regarding pillaging, I'm not going to come back to its definition. Iwould simply
want to state that the statements of victims and witnesses showed that there was
systematic and wide-spread pillaging of private and public property. They stated
that the Banyamulenge looted everything they could find when they invaded an area.
They were particularly fond of foam mattresses and also took away kitchen utensils,
domestic animals, clothes, agricultural products. They also took away vehicles,
motorcycles, religious objects in the churches, money and so on.

The acts of pillaging were accompanied by destruction. For example, they ripped off
the doors and windows of houses or they sent -- set the houses on fire or occupied the
houses after chasing away the proprietors or after the proprietors had fled.

Witness P-38 described the manner in which the soldiers went about pillaging of
property in his neighbourhood of Begoua and he also mentioned the acts of violence
that accompanied the pillaging. He stated that the Banyamulenge destroyed the

doors of the houses they went in and took away everything that they found there and
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that foam mattresses were highly valued by the Banyamulenge.

He also added that they attacked people in the streets and robbed them of all their
property, including their clothes and the jewelry that they were wearing. Some of
them were undressed and left naked in the streets. His testimony was confirmed by
other inhabitants of his neighbourhood.

Witness 108, who is a magistrate and who appeared in this Court, told us that he
found his house practically empty. He stated that the Banyamulenge took away
everything.

Witness P-209 described the acts of organised pillaging which took place in one of the
neighbourhoods of Damara, and they were carried out by the MLC. He described
their modus operandi.

Witness P-22 described the pillaging that took place in his house. The soldiers of the
MLC demanded money and took away all the goods and destroyed whatever they
could not take away.

Witness V1 was at the Mongoumba hospital when she was confronted by the MLC
soldiers. She stated that the soldiers ordered the civilians present in that hospital to
line up. They searched their pockets and took out any money and everything that
they had. His testimony is one of the illustrations of the modus operandi of the MLC
soldiers when they had to deal with civilians. They used intimidation and their
weapons to rob people of their personal effects.

Victim V1 added that the Banyamulenge did not spare anyone during the pillaging.
They attacked members of the clergy without any compunction. In fact, even
Witness D-51 called by the Defence acknowledged that the pillaging of the houses of
civilians was perpetrated as well as the murders and rapes which were carried out by

the MLC.
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Madam President, your Honours, I would like to talk about certain issues that came
up during the proceedings. During the presentation of its evidence, the Defence
tried to have us believe that the crimes charged against the MLC troops were in fact
committed by Bozizé's rebels or by the FACA, but as the Chinese say, if you have
nothing better than silence, then you have to stay quiet.

And yet there were special indications that made it possible for the victims to identify
their attackers in all the geographical zones affected by the conflict during the period
charged against the accused. And you will recall specifically the language, and I'm
coming back to this issue because it is important. You had the language, the
composition of the troops and the way they were dressed.

Regarding the language, on several occasions the witnesses who appeared before this
Court stated that it was easy for the civilian population of the Central African
Republic to recognise the MLC soldiers because of the language they were speaking
and that language is Lingala.

Witness P-173 stated that it was not possible that the civilian population of the CAR
should confuse Congolese soldiers with those of other countries. And I would like
to point out that it was established here that Sango is the primary language of
communication in the CAR and it's spoken throughout the territory of the republic.
This is a known fact.

Some Defence witnesses claimed that Lingala is spoken in the CAR. That is incorrect
and even surprising. So the language was one of the main elements for the
identification of MLC troops. In their vast majority, the victims recognised their
attackers thanks to what they referred to as their language, that is Lingala, as well as
the way in which they expressed themselves in French and sometimes in Sango

taking into account the tonality, accent and the pronunciation.
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A demonstration was actually made here about, for example, the incorrect use of the
letters "I" and "U" by the Congolese. The statements of several victims and/or
witnesses are eloquent in this regard.

There was another witness called by the Defence and that is Witness 51, who testified
that the MLC soldiers while speaking French could reasonably be recognised by their
accent and intonation. He stated that a DRC Congolese in the CAR can be identified
even if he is speaking Sango, which is the national language of the CAR. This
witness also confirmed that the MLC soldiers communicated amongst themselves in
Lingala and that a Central African Republic civilian can very well identify the
perpetrator of crimes committed against them.

He even talked about the manner in which they spoke French. Similarly the
statements of the linguistic expert, that is D-60 called by the Defence corroborated this
statement. The witness admitted during his examination that Congolese spoke
French with a Congolese accent. That expert was called by the Defence.

Witness P-222 called by the Prosecutor confirmed this ability to know Lingala by
Central African Republics. He added that the media, such as radio, contributed to
that identification given that radio broadcasts coming from Kinshasa are monitored in
the CAR, as well as Congolese music.

He also pointed out that it was not necessary to know a language to be able to identify
it.

Lastly, the expert stated that it was possible to identify a Congolese or a Central
African Republic citizen when any one of them was speaking in French because of
their different accents.

I said that the MLC soldiers were also identified because of the composition of the

troops and the way they dressed. The victims were able to recognise those soldiers
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because they dressed differently. They were composed differently from other armies.
They were composed mainly of young people and they also included women, some
of which were carrying babies, and those women were also participating in acts of
violence. They also had children known as kadogos. This was testified to by
various witnesses and they also described the disparate way of dressing which is
unique to the MLC. Some of them were wearing uniforms with sports shoes. Some
of them were dressed in civilian clothes. They were wearing berets of various
colours, red, black, green. Some of them were wearing military shirts with civilian
trousers and vice-versa. Others were wearing traditional clothes known as kiindii.
For example, the famous Cercueil as a witness stated in this room, some were even
wearing shorts while others were wearing beards and this was surprising as stated by
Witness 9.

There is also the mode of operation for the perpetration of crimes which is unique to
the Banyamulenge. You also have their physical appearance which was described
by many witnesses during their testimonies. They talked about their height, their
skin colour, and they said that these are people who used depigmentation to make
their skin colour lighter.

The Defence tried to have us understand that the intervention of MLC troops in the
CAR was appreciated by the Central African population. They relied particularly on
a video recording made in Sibut in which some local authorities expressed themselves
on the positive effects of the Banyamulenge's intervention, but you will recall that this
video comes from the archives of the secretary-general of the MLC and so the video
was made by the Defence itself.

You cannot use your own evidence.

You will also recall that I showed this video extract to a witness who lives in Sibut
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and this was Witness V2. He vigorously challenged the veracity of the statements
made by the authorities interviewed. He was able to identify those authorities and
he described this video as a montage.

It should also be pointed out, your Honours, that there were apparent circumstances
in which the video was made. In fact, it was possible to see in the background that
there were armed men standing behind one of the people being interviewed. Itis
therefore highly likely that these people expressed themselves under the threat of
armed soldiers.

In this regard, I would like to point out that Pre-Trial Chamber II had already
underscored that it is possible that the people interviewed were expressing
themselves out of fear and therefore their statements lacked objectivity and reliability.
In that case, the Chamber concluded that it was necessary to give a very low
probative value to that video.

The Defence even claims that the charges about rape were not proven. They asked
that the Chamber should reject the statements of certain witnesses because they were
not identified, whereas the witnesses are not anonymous and the Defence had access
to their identity. They even had the opportunity to cross-examine them.

Concerning looting, the Defence used a very unusual logic by stating that it is more or
less legitimate to loot during a time of conflict and yet the property that can be looted
during a conflict must belong to a state and be required for military purposes, but this
was not the case in this particular case because the looters took away private and
personal property.

And I will refer to Article 33 of the Geneva Convention relating to the protection of
civilians in times of war and it strictly forbids pillaging or looting. It states that

pillaging shall be prohibited and there is no exception attached to that prohibition. It
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is a general principle.

Now, moving on to murder. The Defence limits the crime of murder to only two
incidents. The Defence nevertheless accepts that there were murders, but according
to them, there were only two murders.

Pre-Trial Chamber II said that it was not necessary to identify dead bodies for there to
be murder. Moreover, several victims and witnesses testified to the murder of
several civilians perpetrated by the Banyamulenge, but the Defence claims that the
crimes of murder were based only on NGO reports.

Now, moving on. Madam President, given that it is not possible for the Defence to
throw in the towel during the trial like a boxer in the ring, the Defence resorted to
challenging the credibility of the witnesses called by the Prosecution. They alleged
without any proof that all the victims were members of an association and were
trained to give specific accounts about the Banyamulenge and yet I have to state that
none of the declarations or the statements of those victims indicate that they were
prepared or trained.

Furthermore, a good number of those victims are not members of that association.
Better still, they are not even aware of their existence. The Defence even went
further by alleging that all the Prosecution witnesses were selected by that association
and of course they did not provide any proof.

The Defence insinuated other information, including slanderous information of
someone who is even deceased. I would not like to dwell on that here, but I know
that the Judges will not be misled.

Still with the purpose of discrediting the victims, the Defence called into question the
statements of the witnesses saying that their accounts were not coherent and yet

Witness P-21, who is a PhD in psychology, clearly explained the impact of the events
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on the victims. She stated that they might be confused about the chronological order
of the events and they may have problems remembering exact facts.

I would like to point out that this conclusion was never challenged by the Defence.
(No interpretation).

Now that it has been shown beyond all reasonable doubt that the crimes of murder,
rape as crimes against humanity and war crimes, murder, rape and looting were
perpetrated between 26 October 2002 or around that date up until 15 March 2003 by
MLC troops in the country of the Central African Republic, we must ask this question:
Who bears criminal responsibility for these actions?

Pre-Trial Chamber II ruled that there were substantial grounds to believe that the
accused was responsible under Article 28(a) of the Statute as military leader or
serving in practical terms as military leader and thus having criminal responsibility
for the alleged crimes.

It has also been shown beyond all reasonable doubt that Jean-Pierre Bemba had
effective control and authority as military leader over the MLC troops who
committed these crimes. When adducing their evidence, the Defence alleged that
MLC troops deployed in the CAR came under the authority or the command of the
Central African Republic Army. That is what Witness D-53 said. He was a military
expert called by the Defence.

When he was examined, that witness said that he came to that conclusion from -- on
the basis of a number of documents and testimony that he referred to, yet most of the
documents were clearly challenged by the Central African Republic military authority
who was supposed to be giving the orders and the Defence was not able to
demonstrate the contrary.

This military authority even said that these documents were forgeries, fabrications,
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out and out fabrications, blatant fabrications. (Redacted)
(Redacted) Other documents showed the

contrary.
What is more, according to statements made by a number of witnesses, in particular
Witness P-31, a colonel within the CAR army, the CAR military authorities and the
ALC authorities did not cooperate well at all and that the first did not have the power
to command ALC troops.
This particular witness gave accounts of several unfortunate incidents that occurred
between the CAR Army and MLC soldiers. For example, he stated that he saw 30
officers from the CAR Army tied up, disarmed and stripped of their clothing by MLC
soldiers. They were stripped down to their very underwear.
The witness used the word "humiliation" when he mentioned this incident and this
shows that there was -- that the FACA forces had lost confidence in the MLC and that
the dealings between the forces was getting -- had gotten worse and worse; a
deterioration that worsened. They -- when they arrived in Bangui, they began
looting immediately. They even took musical instruments from the CAR military
orchestra according to this witness.
What is more, it was shown that the accused was aware of the violence and the abuse
that was going on in the CAR and did not take the necessary measures to repress the
crimes in question. He knew from oral reports that were provided for the most part
over the phonie radio equipment. Also through written reports and media reports
and also by direct face-to-face discussions. He knew what was going on.
The Defence has claimed that Jean-Pierre Bemba would have taken the necessary -- or
allegedly took the necessary measures by setting up the court martial in Gbadolite,

but in actual fact that trial was merely a sham. In actual fact, only a few low-ranking
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soldiers were tried for thefts and only thefts that had been committed in Bangui.
Those soldiers received prison terms and the victims did not take part in that trial at
all.

Witness 45 stated that once the international press had gone, the soldiers were freed.
In actual fact, although he was informed of the crimes that were going on in the field,
Jean-Pierre Bemba was not in a position to punish them because he had given these
people the green light. He had said to follow Article 15. And what's more, it is
well-known that those soldiers were not even paid. No one within the MLC
received any wages.

As the late Maitre Zarambaud would put it, there is a contradiction here. On the one
hand, the Defence talks about the alleged victims and no violence, no abuses, and
then they say that the perpetrators were put on trial in Gbadolite. The late

Mr Zarambaud would also say that the Defence is engaging in Lyssenkisme. This is
an expression that comes from Lyssenko, a famous Italian researcher, who falsified
his experiments so that the results would match his -- what he wanted to prove, and
finally he was demasked.

Now, it has been alleged that Mr Bemba could not control his troops who were
thousands of miles away. If that was the case, if he could not control his troops, why
did he send them into the field? Why did he send them to a foreign country?

To conclude, a few words about the mode of responsibility and how this is perceived
by the victims.

Your Honours, I wish to remind you that in your ruling of 21 September 2012,

tiling 2324, the Chamber informed parties and participants that, pursuant to
Regulation 55(2) of the Regulations of the Court, the Chamber, after reviewing all the

evidence, could amend the legal characterisation of the facts with a view to
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considering the same mode of responsibility or another mode under Article 28(a)(1)
of -- correction Article 28(a)(i) of the Statute.

Now, the accused should have known that the forces under his command, or effective
control, or under his authority and his effective control, depending on the case,
committed or were going to commit the crimes mentioned in the charges as
confirmed in the DCC.

Many victims suffer still today. They endure physical and emotional harm caused
by the events and they say that the people who are responsible for the harm they
endured still are loyal to Jean-Pierre Bemba and were following his instructions.

That information was corroborated by a statement given by one particular witness.
The accused has been designated by the victims as being the direct cause of the
misfortunes, that they would have been spared if the accused had not sent in his
troops. This approach seems to also match the individual mode of criminal
responsibility that is provided for in Article 25(3)(a) of the Rome Statute.

Your Honours, as Mr Nzala said yesterday, finally the day of the decision is drawing
near. After 12 years for the victims. Some of the victims will not be alive the day
that the decision finally is handed down. Nothing can give back the stolen
childhood of the children, the quiet life of the families, the peace of the community.
Nothing will give -- it will not be able to restore the virginity of the girls who were
raped. It isnot possible to bring back family members. Nothing will make up for
the marriages that were destroyed. Even if we -- even if the decision cannot undo all
the harm that has been done, at least the decision will tell the victims that they have
not been forgotten, that their suffering has not been forgotten. This is essential, not
only for victims but also for generations to come who we hope will see the days of

impunity coming to an end in the Central African Republic.
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Your Honours, it is my belief that when you withdraw and begin your deliberations,
you will have to ask yourselves some questions. Is it correct to say that during the
armed conflict from October 2002 to October 2003, is it true that crimes against
humanity, such as murder and rape, war crimes, were they perpetuated on a broad
scale? The answer is yes. Is it correct to say that the perpetrators of these crimes
were the MLC troops? The answer is yes. Is it correct to say that only Jean-Pierre
Bemba, the President of the MLC, was the military leader of the ALC? He was called
the chairman. He was the one. Was it not he who commanded and controlled the
troops who committed the crimes? The answer is yes. Is it correct to say that
Jean-Pierre Bemba as military leader did not take the necessary measures to keep
these crimes from occurring or punishing those who carried out the crime? The
answer is yes.

Under these conditions, your Honours, Jean-Pierre Bemba must be found guilty; must
be found guilty. The decision must come. He must be held criminally responsible
for crimes against humanity and war crimes that have been confirmed in the initial
decision to confirm the charges and thus the victims will be able to say, "No, this shall
never occur again."

I thank you.

PRESIDING JUDGE STEINER: Thank you very much, Maitre Douzima Lawson.
Turning now to the Defence. I would like to remind Mr Haynes that in principle,
with a little flexibility, Defence has three hours to present its final oral submissions;
therefore, you have the floor, Mr Haynes.

MR HAYNES: Isuppose I'd better get on with it.

We have, of course, on behalf of Mr Jean-Pierre Bemba submitted a final trial brief

and we have no intention here today of simply repeating its contents. It is of course
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at the moment only in confidential form, but in due course a public redacted version
of the brief, together with the subsequent reply, will be available. It contains
detailed legal and factual arguments which will form the back-drop to our
submissions today. I can only hope that in addition to your Honours those to whom
this case is of interest, or importance, will take the trouble to acquaint themselves
with the contents of those documents for regrettably it will not be possible to do
proper justice to the full nuance and complexity of the arguments they contain in a
mere three hours.

Today we will try and present in sharp focus the substantial points of the Defence
case for Jean-Pierre Bemba, to tidy up the odd point here and there and to correct
some of the submissions that we have heard from the Prosecution.

You, who are familiar with the written Defence submissions, will know that the
outline of the case as pleaded is that the Prosecution have failed to the requisite
standard to prove that the offences which are the subject of the charges here, firstly
because they have failed to prove that they are offences within the Court's jurisdiction
and, secondly, because they have failed to establish beyond a reasonable doubt that
the perpetrators were subordinates of Mr Bemba.

We further contend that the Prosecution has failed to establish beyond a reasonable
doubt that Mr Bemba had effective control over the MLC troops in the Central
African Republic.

As a wider observation, we contend that the evidence presented by the Prosecution
has been carefully selected to avoid rather than to find the truth, that the Prosecution
has failed systematically to confront the evidence presented by the Defence where it
contradicted its case and that it has moreover failed to address multiple assertions of

fact and law in the Defence's written filings. Curiously for the party that bears the
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onus of proof, it has to a large extent simply failed to engage in the litigation process.
Let me give you a road map of where I'm going to go up until 11 o'clock and perhaps
a little bit beyond. I will give you some general observations on the proceedings and
some comments on the crime-base evidence. Ms Taylor will then shortly address the
contextual elements of crimes and the crimes themselves, Ms Gibson will address you
on command responsibility and I will conclude on behalf of Mr Bemba.

Let me begin. Proponents of institutions such as this often say that they symbolise
the age in which we are living, that we no longer live in an era of impunity, but rather
one of justice. One of the other International Tribunals in this town boasts that it is
bringing war criminals to justice and justice to victims. The common precept in all
these buzz phrases is justice.

Now justice, I suppose, is a bit of a movable feast. It depends on your perspective.
Who hasn't said upon hearing that a terrible man has met a horrible end, "Well, that's
justice.” And what victim doesn't wish on their tormenter or at least -- at least as
much pain and suffering as has been meted out to them?

We know from the facts of this case that justice of a sort is delivered swiftly in
theatres of war. People are killed in combat, summarily executed for their grim
offences in uniforms, rapidly organised courts martial are convened to determine the
guilt or innocence of those who may have stolen or looted. That's how things are
dealt with in the heat of battle and it is a form of justice.

At 12 years almost to the day since Jean-Pierre Bemba stood on a grassy mound and
addressed a battalion of MLC soldiers just outside Bangui. I guess we should aspire
to something more than a forced confession, a secret trial and a punishment meted
out by a beating or a bullet, and of course we have to. This is not a court of

unfettered jurisdiction. To quote an obvious example, if somebody were to commit
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an offence within this building, even within this courtroom, they would not be
dragged before this Trial Chamber or any other here. They would fall within the
domestic jurisdiction.

More particularly, just because a man commits a rape or a murder and he happens to
be a soldier, it doesn't mean he falls within the jurisdiction of this Court. For that
matter, just because a soldier or even a group of soldiers commit an offence, say of
rape, murder or pillage, during war time, it doesn't necessarily make it a war crime
either.

For offences have to be committed within the context of an armed conflict. To
sharpen the focus of that point, one is bound to ask rhetorically how one is to make
sense of Mr Bifwoli's submissions yesterday regarding Mongoumba. If events there
really did take place hundreds of miles from the conflict, how on earth can they be
war crimes?

The jurisdiction of this Court is limited in a number of ways: Admissibility,
complementarity, geographics, time, a proper form of complaint and of course the
crimes it can try.

More than that, the way in which the Trial Chambers of this Court have to deliver
justice is prescribed by its Statute and Rules without which we are merely play acting.
And one way or another, we are all bound to deliver the concept of justice here within
strict regulatory guidelines and relatively narrow confines of discretion. This is not
some ecclesiastical court from the middle ages where substantive law and procedure
can simply be made up as we go along.

Now, I am not here to give you a basic lecture on practice and procedure before the
International Criminal Court. You know it well enough. But what I am here to do

is to remind you what people expect from this institution. What people expect from

13.11.2014 Page 18



|CC-01/05-01/08-T-365-Red2-ENG WT 13-11-2014 19/68 SZ T

Pursuant to Trial Chamber I11’s Order on redactions, | CC-01/05-01/08-3315-Conf,
dated 15 January 2016, extra redactions have been applied into the public version of the transcript.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pursuant to Trial Chamber III's Order on redactions, ICC-01/05-01/08-3315-Conf, dated 15 January 2016,
extra redactions have been applied into the public version of the transcript.

Closing Oral Statements (Open Session) ICC-01/05-01/08
this case and from this trial and to assert that those are not mere expectations, but
they are guarantees under the Articles and Rules which govern us.

People expect a public trial, one in which everybody, victims, the accused's friends
and family, jurists, the public can understand the charges, the evidence and the
findings of the Chamber.

They expect a trial in which the charges are comprehensible and they appear to be
based on sound, understandable legal principles and a realistic approach to evidence.
They expect a case to be prosecuted with an eye to the truth, where the prosecuting
authority gathers information regardless of the direction in which it points and
nonetheless makes it available.

They expect a case in which the rights of victims have a proper place, but equally they
expect the accused to be able to know and understand the charges he faces at all times
and to have access to effective legal representation.

They expect to see an impartial judiciary who are above and outside the adversarial
arena and have no obvious or apparent partiality to any party's cause.

They expect cases to be presented upon reliable evidence, untainted by fear or hope of
favour.

They expect proper regard for civil rights, even the accused, and they expect perhaps
forlornly for cases to be resolved speedily.

It is over 12 years since the events that gave rise to these charges and more than six
since Mr Bemba was first detained. The trial is approaching its fourth anniversary,
and I don't flatter myself that I would have been standing here as Mr Bemba's
tirst-choice lawyer had this trial concluded say five years ago or even three. Sad as
your Honour observed though it is to reflect, this trial itself has claimed its casualties.

Neither could one call this case an advertisement for open or public justice for reasons
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which might at the time have seemed wholly justifiable. The majority of witnesses
in this case were afforded almost complete protection of their identities with the
result that huge swathes of the evidence in the case have been heard behind closed
doors, or as we say euphemistically, in private or closed session.

With the benefit of hindsight, we might all have been a little overprotective. It has
certainly seemed so in the course of the arguments so far with all participants
confidently addressing all aspects of the evidence in open session.

And why were we so protective? As far as we know, and we don't know everything
or even close to it, two men who were friends and who contacted one another before,
during and after their testimony have been the only people who have ever
complained about being intimidated in this case through their involvement as
witnesses, and even their accounts, having received recent information, must be
subject to serious doubt now.

And all that is against the backdrop of the system for the protection of witnesses
being almost completely porous as it appears that both the Prosecution and Defence
witness lists were distributed in the regions where the witnesses had greatest reason
to fear exposure.

More worryingly, a number of hearings during the trial have been conducted in what
we lawyers call ex parte circumstances. That means where not everybody is present.
Now of course that is a procedure that is open to all parties, but the circumstances
when such hearings should take place in front of the triers of fact during a trial would
necessarily be extremely limited in a proper system of open justice.

One would hope that such a procedure would never be used to advance an evidential
submission or case theory in such circumstances. The Latin principles of audi

alteram partem and nemo iudex in sua causa are as good and sound today as they
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have always been and in this jurisdiction too.

The importance of established and well-known principles of law cannot be overstated.
As the Prosecution submitted to you yesterday, it is not just about this case. It is
about legal precedent. This Court creates law, as did the other tribunals which have
dealt with war crimes and crimes against humanity.

The leaders of the world are watching this Trial Chamber to see just how far it will
stretch the concept of superior responsibility.

It is no exaggeration to suggest that the decision of this Trial Chamber may have a
lasting impact on whether any nation is prepared in the future to send military
assistance to a democracy in trouble, however righteous the cause may appear to be.
It has been submitted to you that this, the first case alleging superior responsibility
before the International Criminal Court, is a textbook, a classic case of its kind.
Forgive me, but if you take the trouble to look back in history, you may find that a
rather difficult proposition to accept.

You will find no references to jurisprudence in the final filings of the parties on this
point because there aren't any precedents which fit this case. There is simply no
precedent in jurisprudence, either that of the ad hoc tribunals or the World War II
cases where it has been found or even alleged that a contingent of troops
resubordinated to a coalition force abroad could still be subject to the effective control
of a commander giving operational orders from his home state.

We think you will struggle to find a case which is proper precedent for the
proposition that a commander-in-chief no less can be held liable under the principles
of command responsibility for a unit as small as this one, whether resubordinated or
not.

You will not find any authority for the proposition that military units can have a twin
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1 chain of command either as a matter of law or as a matter of military theory.
2 And there is no precedent for the proposition that a commander can be found to have
3 criminal liability where there is no identity -- where no single subordinate alleged to
4 have committed crimes is identified by name.
5 And this is particularly apposite in this case where the parameters of the charged
6 crimes are so relatively narrow. It is not the Defence who have limited this. Itis
7  the charges. But you are concerned only now, it appears, with 15 incidents: Nine
8 of rape, five of pillage and one of murder.
9 And presumably with a view to showing some reasonable prospect of preventing
10  these crimes or punishment, the perpetrators, these offences were selected with some
11  purpose from amongst the many potential candidates. If so, they only go to
12 underline the impossibility of identifying any perpetrator at all.
13 Given all that, if this truly is a classic case of command responsibility, it is a classic in
14 aclass all of its own.
15 Now, one shies away from contemporary comparatives because there are so many
16  variables in any given situation, but they do offer a useful gauge to make sure that
17  current jurisprudence in the shape of the decisions taken by courts correspond
18 approximately to jurisprudence in its more philosophical sense.
19 Itis no accident that those who in the recent past have committed offences in the
20  uniforms of the United Kingdom, or the United States, in Iraq, or Afghanistan stand
21  alone accused of those crimes in courts martial. That is a simple acceptance of the
22  reality of the limits of command responsibility.
23 A supreme commander cannot have effective control over small units of men in
24  mixed combat formations hundreds or thousands of miles away even if he does have

25  asatellite telephone.
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In terms of the legal clarity of this case, the case to be met by the accused has been and
remains far from satisfactory. This is a trial before a Trial Chamber of the
International Criminal Court. It's not some sort of legal washing machine. We
don't just arrive here, throw out the evidence and see what guilty verdicts you might
find. The Statute and the Rules provide for a Pre-Trial Chamber and a process
requiring only confirmed charges to proceed to trial.

The Trial Chamber's jurisdiction is limited to the charges as confirmed. More than
that, the Pre-Trial Chamber can limit the scope of the evidence to be heard by the
Trial Chamber.

Let me give you an example. To my surprise yesterday, Mr Scaliotti advanced a
certain speech allegedly made by Mr Bemba as being of particular relevance to a
submission he was making about the measures Mr Bemba took to prevent or repress
war crimes. That was a speech which the Pre-Trial Chamber specifically found
should not form part of the evidence and could not be relied upon for those purposes,
and yet again for probably the fourth time the Prosecution ignore it.

The broader picture is one of ever moving goal-posts.

Mr Bemba was originally charged as a co-perpetrator with Ange-Félix Patassé. He
had to face completely new allegations when they were rejected by the Pre-Trial
Chamber. Even then, having met the Prosecution case, which necessitated proof of
his knowledge that his subordinates were committing crimes, he was served with
notice that the mode of liability would or may shift again to one where he should
have known his troops were committing crimes.

The irreconcilable inconsistency of the Prosecution's attempts to ride these two horses
concurrently, one in which it must be proven on the one hand that Mr Bemba was in

full knowledge of the events, yet on the other that he failed to acquaint himself of
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them, will be highlighted in due course by Ms Gibson.

The other incongruity between the Prosecution's submissions on the contextual
elements of crimes and the identification of perpetrators will be highlighted by

Ms Taylor.

The shift in direction following the Pre-Trial Chamber's initial rejection of the
Prosecution case gave rise to a volte face by the Prosecution in terms of the evidence it
has presented. We are of course in a hybrid jurisdiction, and your Honour and I are
probably the two personifications of our different systems.

But it really doesn't matter whether you have an investigative magistrate with his
dossier or a Prosecutor with his disclosure obligations, you still want the same
material.

In a case in which it is alleged that Mr Bemba had autonomy over one unit which
comprised part of the loyalist forces protecting President Patassé, who would you
want to hear from? Well, I suppose President Patassé might be a good start.

I know he's dead, but he wasn't dead in 2009 or 2010 or 2011 and nobody went to
speak to him or interview him so far as I'm aware.

How about his prime minister? How about his minister of defence? How about his
general chief of staff? How about senior ministers in his government, senior officers
in his armed forces? Wouldn't you want to hear from them to understand how this
composite coalition force was commanded? Who gave the orders, who was
responsible for discipline, who arrested the people who did wrong? Wouldn't you
want to hear from them whether you're in a civil law jurisdiction or a common law
jurisdiction or this one?

Now, you called one of those witnesses, CHM1, and in our respectful submission on

the salient points of command and where the chains of command went from
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Mustapha he was as exculpatory of Mr Bemba as a commander of troops in the CAR
as you could imagine.

But the rest of those vital witnesses, the rest of those witnesses who could give you
the truth, you have simply been denied, systematically and deliberately denied by a
Prosecutor who had it in the palm of her hands to bring them before you.

Now, I suppose you might suggest, if you were living in a world of fantasy, that the
Defence might have brought these people before you, but let's be realistic. These are
the officers and ministers of President Bozizé's rebel government in the Central
African Republic. Do you really imagine that Mr Bemba's lawyers could march in
there and take witness statements from people like that and make them come to this
Court to give evidence on his behalf?

So where does it leave you? Well, it leaves you with very poor quality evidence on
an issue which could have been really clarified by those at the heart of the action.
Instead, you are offered on the issue of command P-213, P-169, P-173, P-178. Were
they ministers of government? No. Were they senior army officers? No. Were
they even soldiers on the ground? No. (Redacted)

(Redacted)

(Redacted)

(Redacted) Tinker, tailor, soldier, spy.

A great deal has been said about those witnesses in our written filings. They have an
animus towards the accused and the MLC which colours their thinking. They have
approached their involvement with the International Criminal Court in a singularly
mercenary fashion. There are clear links between at least three of them such that any
suggestion that they provide independent corroboration of each other is

unsustainable and at times they gave wholly implausible evidence, but as a base
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currency they simply are not of the quality upon which any Trial Chamber could
conclude that Mr Bemba had effective control over the troops in the Central African
Republic based only on their evidence.

To give you just one example, and there are many others cited in our brief, of the
fantastic nature of the evidence given by these witnesses, take only P-213 cited I don't
know how many times yesterday for a hundred propositions. The attack on
Mongoumba -- I can never pronounce that word, Mongoumba -- it is asserted was
conducted by way of an early morning raid from the DRC in March 2003. The raid
having been concluded, the party went back. That's the Prosecution case. That's
the victims' case. Other than that, the MLC on nobody's case was ever anywhere
near Mongoumba.

P-213, however, describes Mr Bemba taking a helicopter flight and embarking upon a
full military inspection of the troops in Mongoumba. On no version of events, even
those advanced now by the Prosecution and the victims, could any episode have ever
taken place.

I'm now going to move to something rather different, namely the crime-base evidence,
and I want to preface everything I have to say by expressing my confidence in the
Trial Chamber not to get overblown by hyperbole and emotion. We know that you
will concentrate on the evidence that relates to the specific offences charged in the
DCC. However, having listened to the Prosecution and the victims, I feel obliged to
make two preliminary observations.

The first is this, and I was assisted by somebody who was in the public gallery
yesterday and told me it was the impression they were left with. You might have
been left with the impression, having listened to the Prosecution and the victims over

the course of yesterday and this morning, that the MLC were the only troops in town.
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Of course, we know they weren't. President Patassé's coalition of loyalist forces
included his own FACA; it included his presidential guard, the USP; it of course
included the MLC; it included some barely trained recruits called the Karako; it
included some militia called Sarawi, the SCPS, there was a militia force commanded
by Paul Barril.

The loyalist forces alone comprised no fewer than seven or eight militia components.
And then there was General Bozizé, his barely trained rebels who had come from the
north. Who knows how many? Maybe 600 of them, maybe more. There were
quite simply during the course of October and November 2002 thousands of men,
some wearing military uniforms, some not, but all armed and dangerous marauding
around Bangui and its outskirts.

Let me come to the second point. With repetitive regularity, people have referred to
the massive number of offences committed by the MLC over the course of five
months. In a particularly demonstrative expression, Mr Nzala yesterday referred to
it as a tsunami of rape. Just stand back and think about this for a moment. If the
MLC had been guilty of rapes all over the country for a period of five months, why is
it that nobody has brought before you somebody who alleges that they were raped in
Damara, somebody who alleges they were raped in Sibut, somebody who alleges they
were raped in Bozoum, Bossembelé, Bossangoa? In fact, somebody who complains
of any offences in any of those towns? Curious, isn'tit? The tsunami?

And why is it, if it went on for five months, leaving aside a complainant in
Mongoumba, you have heard not one complainant give evidence of any offence in the
latter half of November, in December, in January, February or March. This tsunami,
this orgy of defending over five months depends on the direct evidence of people

from a tiny ring around Bangui over a period of 13 days.
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(Open Session)
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One of the biggest problems for the Prosecution and the Chamber in assessing the

evidence of victims in this case is date.

For the avoidance of doubt, the Defence case

is that the MLC were not operational as a fighting force in the Central African
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Republic until 30 October 2002.

Ironically of course that is the very date which the Prosecution at the confirmation of
charges hearing advocated as the date of the MLC crossing to the CAR through the
Prosecutor himself, and in answer to Mr Badibanga's jibe that it is convenient for the
Defence to assert that date, I'm bound to respond, "Convenient, yes, but at least
consistent." We've always said that.

The MLC didn't get beyond the reception area in Bangui before that date. The
evidence to that effect is simply overwhelming. There is a plethora of witnesses who
have testified to that effect both for the Prosecution and Defence and in particular I
would highlight the evidence of Prosecution Witness P-31, Thierry Lengbe, the
commander of the CCOP at the time, who remembers in great detail the five days he
had to wait after the arrival of Bozizé's troops in the capital before the MLC were
operational in combat.

There is moreover a large body of evidence which confirms that Bozizé's forces
maintained effective control of the downtown area of Bangui between 25 and

30 October, and I would only call to your mind somebody who you can probably
picture, the redoubtable Prosper N'Douba, the spokesperson to President Patassé,
who gave evidence early in the Defence case and told you about being captured,
taken hostage and held by Bozizé's forces throughout that period.

And I know it's a sensitive issue with the Prosecution, but it is true. Nobody said to
him, "No, Bozizé's troops were not in that area at that time." Nobody said to him,
"Oh, the MLC were there too." That's what we call unchallenged evidence, when we
bring somebody like that to say that, that has that importance in the case, and nobody
over there challenges him about it.

The contemporaneous communications log of the MLC confirms that Commander
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Mustapha arrived on 30 October and commenced fighting on that day. There is no
record in the communications log of any combat in Bangui before that date.

The IRIN report of 31 October reported the commencement of joint action by the CAR
and MLC forces on 30 October, the flight logs of Bangui airport show it to have been
closed between 25 October and 4 November and there is contemporaneous video
evidence of the arrival of the MLC troops at PK5 on 31 October. The tape is date
stamped and the film maker confirms the arrival of the MLC on 30 October in his
commentary.

The evidence that the MLC were not operational in the CAR until 30 October is both
multilayered and compelling. The Defence have no onus of proof in this regard. It
is the Prosecution who must prove beyond reasonable doubt that the perpetrators of
offences were subordinates of Mr Bemba, and the ultimate submission of the Defence
is that there is insufficient to support a finding that MLC troops were responsible for
the commission of any offences prior to 30 October 2002.

(Redacted)

which are impossible to lay at the door of the MLC, but also P-22, P-87, P-68 and
P-119 would fall by the wayside. That is not an insignificant number given the
limited number of charges with which you are concerned. In fact, in terms of the
rapes on the confirmed charges it is more than half of them.

Now I pause just before the break at the mention of P-119, because something caught
my attention yesterday and I decided to follow it up.

P-119 you will recall, as Mr Badibanga told you, was the witness who made reference
to Article 15; the supposed code of the MLC that they should live off the land, that
they should take what they pleased, that they should satisfy themselves where they

wanted.
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Now, that phrase was put dutifully by the Prosecution to every MLC soldier and
FACA soldier who gave evidence for the Defence and others in the case and none of
them acknowledged it, none of them accepted that they'd ever heard it or knew what
it meant.

D-56 did. D-56 knew what it meant. Now, isn't that odd? The trouble is D-56 was
fighting on the other side and, even more spookily, D-56 told the Chamber that it was
Bozizé's troops who were occupying and offending in the area where P-119 was on
that date.

That would seem a convenient moment to pause.

PRESIDING JUDGE STEINER: Thank you very much, Mr Haynes.

It's time for our short break. We will suspend and resume at 11.30.

The hearing is suspended.

THE COURT USHER: All rise.

(Recess taken at 10.59 a.m.)

(Upon resuming in open session at 11.33 a.m.)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE STEINER: Welcome back everyone.

Mr Haynes, you may continue.

MR HAYNES: Thank you very much.

So why would somebody who wasn't a victim of MLC soldiers say that they had been?
Well, there are two possible explanations and neither of them, with respect, are
fanciful. The first is mistake, that the victims simply could not accurately identify
their attackers; and the second is cultural, by which I mean regardless of whether a

victim believed he or she knew even the military faction, let alone the identity, of his
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or her attackers, there developed a culture of blaming the Banyamulenge anyway.
And what we say is that they're not alternatives, those things can and in cases
probably did play out together.

The identification of victims by the factors listed by the Prosecution very briefly
yesterday really fail. There is no basis for finding that soldiers in this conflict were
identifiable by their dress or weaponry. Quite literally on the evidence, everybody
in this conflict was wearing a FACA uniform or civilian dress or a combination of
military and civilian clothes, and that is true of everybody. The Karako, the Sarawi,
Miskine's forces, Bozizé's rebels, the MLC, they were all wearing the same clothes,
everybody was carrying an AK-47 and everybody was wearing something or possibly
even nothing on their feet.

The Chamber simply couldn't find that dress or weaponry offered any sort of means
of identification at all.

The evidence of language so loudly, and I imagine expensively, through expert
witnesses trumpeted at the start of this case is now, quite frankly, in a state of chaos.
Evidence that a soldier spoke a few words of Lingala is nothing more than that. It
doesn't prove he was a member of the MLC, it doesn't even prove he came from the
Democratic Republic of Congo. And the words and phrases relied upon by the
Prosecution are so few and so basic that it would be impossible to infer even a level of
fluency in the language.

Lingala was widely understood in the region and it was spoken to a significant
degree by the people who lived in the Central African Republic, whether they were
there as refugees or traders, or soldiers who had been trained in the Democratic
Republic of Congo.

We've done a statistical analysis. Contrary to what Ms Douzima Lawson might
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think, if the witnesses in this case are a representative sample of the Central African
Republic, then one in four of them speaks Lingala because that's how many of the
Central African Republic witnesses in this case speak Lingala.

The Chamber now has clear evidence that Lingala was spoken by all factions in the
events. Elements of Bozizé's forces apparently used it quite deliberately to disorient
their victims, to frighten them by using a language they didn't understand and, of
course, to throw them off the scent as to who their attackers were.

Nor is the question of occupation or control of an area at all helpful in the offences
which concern the Chamber.

As I've already said, were you dealing with an offence of rape in PK12 in December or
January, then it would be very helpful. Were you dealing with an offence of rape in
Damara in November, it would be helpful because you could say for sure they must
have been Bozizé's troops. In January you could say for sure they must have been
loyalist troops. But as I've already highlighted for you, all the offences which you
have to determine occurred within the first two weeks of the conflict when the
position of the opposing forces was at its most confused.

One group of armed men was in Bangui for a few days and then a few hours later
another identically dressed and armed group was there.

A number of the complainants ran away and were attacked in the bush. A number
returned after running away after a few days or hid in their houses and, in truth,
neither side was in control of the areas where the offences are alleged between the
dates that we're concerned with when the offences are said to have occurred.

Even at PK12, Bozizé's forces only withdrew as far as PK22, 10 kilometres, 6 miles
away, where they remained for six weeks. And of course the Chamber has heard,

according to their own soldiers, that they returned to offend in the area.
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Neither in any event does the question of occupation or control deal with the issue of
how you distinguish between MLC soldiers and other loyalist paramilitaries
alongside whom they were fighting, even those who might have known how to

say "yaka".

So we submit that the Chamber really has no basis for identifying the perpetrators of
any of the offences which are the subject of these charges as MLC soldiers.

I shall come now to the question of the word "Banyamulenge" and I invite you please
simply to consider the climate in which these complaints were made and in which the
statements were taken and in which the evidence was given.

Whilst contemporaneous press reports suggested offending on both or all sides of the
conflict, the development of the narrative after March 2003 involved the systematic
exclusion from culpability of Bozizé's forces entirely as well as most elements of the
loyalist coalition.

And that is hardly surprising, is it? Bozizé was the head of state of the country
where the majority of the witnesses came from. His rebel forces became subsumed
into his national army after he took power. The remnants of the defeated FACA
forces too, the militia elements and the Karako recruits. Even Miskine with his men
resettled in the Central African Republic.

It would have been beyond brave to accuse anyone from amongst that number of any
crime and a flavour of the style of Bozizé's governance would have been apparent
from the first few days after his arrival in Bangui during which, according to
Chamber's Witness 1, the town was systematically looted by his men for days. Talk
about coercive effect. The inquiries conducted in 2003 and 2004 were initiated by
that regime and unsurprisingly heard no complaints against Bozizé's men or

members of the FACA. Much has been said about OCODEFAD, though not recently.
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And I don't want to be mistaken for pitching this too high. In truth, we say, it was
not a non-governmental organisation since it derived part of its funding from the
Bozizé government. Its figure head was the dominant Bernadette Sayo, a figure
inextricably linked to Bozizé's government. And whilst she may have resigned her
position as a minister at some point, that's a subtlety that was probably lost on the
membership of OCODEFAD and it plainly didn't curb her involvement with
victim-witnesses as the Chamber knows well. OCODEFAD only promoted the
interests of those who said they were victims of the Banyamulenge. It simply wasn't
possible to be a member and say you had been attacked by anybody else. There
were material benefits to membership: Education, the provision of means to earn a
livelihood, and it had a social purpose too. People who said they were victims met,
they would talk to. Ican't take it too far. We don't know the details, but social
interaction has an effect. And to pay due regard to Ms Douzima Lawson's
observations, it is the almost sole provider of witnesses to the Prosecution from the
Central African Republic.

Let's put that to one side.

The singular feature of the evidence of the victims and other Central African
witnesses in this case is their absolute refusal to accept any wrongdoing on the part of
Bozizé's forces unless and until absolutely confronted to the point they must.

They told you numerously they only shot their guns in the air. The people were
joyous to greet them. Fortunately, we do not have to rely solely on the evidence of
those who are still living under Bozizé's shocking regime at the time that they were
both interviewed by the Prosecution and when they gave evidence before this

Chamber.

We can look to the evidence of those who escaped the Central African Republic
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in 2003, those who were with the MLC contingent, those who escaped later, but
perhaps most importantly contemporary evidence, in particular two video films
which have been shown during the course of the trial.

One depicts and describes the entry of Bozizé's troops into Bangui on 25 October.

Far from -- excuse me. Far from firing their guns into the air, they immediately
began looting and a day later killing. It's on the film.

Six days later, this voice is heard on the videotape: "This is happening after the
rebels entered our country and let loose very heavy gunfire, but then our brothers
from the Democratic Republic of Congo, the Banyamulenge, came to our country and
saw to it that things calmed down."

I'm sorry, Ms Douzima Lawson, it's on film. They were welcomed. They were
welcomed as the people who drove away Bozizé's rebels.

Now, the significant feature of that is not, as it were, the reaction at the time, but the
manner in which that man sought to disavow everything the videotape so clearly
showed nine years later. His attempt to describe how the film was, in fact,

March 2003 and not October 2002, that things were different from the way they
appeared can only be described as an act of mental gymnastics, but typifies in a way
the theme of the Central African witnesses by 2011, 2012 who were unwilling to
accept that the MLC were liberators and unwilling to accept that Bozizé's troops did
anything wrong.

A second film was made in Sibut and much has been said about it already, but it
depicts a genuinely joyous population receiving the MLC. There were a number of
journalists present and they were given free rein to interview people and
contemporaneous press reports confirmed the brutality of Bozizé's forces towards the

population in that town and the liberation of Sibut by the MLC forces.
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The Central African witnesses and victims' attempts to sanitise the actions of Bozizé's
forces are entirely understandable given their living conditions at the time of their
testimony. The Prosecution and legal representative of victims' persistence in the
myth of Bozizé's innocence is not. He was not. His men were guilty of many
crimes, and to deny that now is simply unrealistic.

However, the witness testimony of those who seek to colour events in such a way
must be seriously under question, especially when they invariably point in the
opposite direction when identifying the perpetrators of crimes against them.

Neither is it true to say that those who complain of crimes have no expectation of
benefit. The Chamber has heard of the industrial scale of the victim participation
scheme. There are, as has been observed, over 5,000 applications to participate, and
one must just pause to think of that, that that would involve every MLC soldier in the
Central African Republic committing three or more offences each, or a small group of
them literally doing nothing but offending.

Most of those applications were not approved until way after the trial had
commenced, and the Trial Chamber has heard about the intermediaries who charged
money to fill in applications forms and advised people to make false claims of crimes
and increase their claims of loss.

The Chamber has reviewed those application forms and will know the outrageous
claims of compensation many of them contain, sometimes running to hundreds of
thousands or millions of dollars per head.

The Chamber will also be aware of constant Defence objections to the participation of
victims on the basis that they claim to have been attacked in areas never visited by the
MLC or at times when the MLC were not there.

In determining whether it has been proven that any offence has been committed by a
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subordinate of Mr Bemba, we invite the Chamber to approach the evidence with great
caution.

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

offences charged was a subordinate of Mr Bemba and we submit that the
identification evidence simply doesn't permit this Chamber to do that.

Now, I'm done with the first and second sections of my presentation to you and I'm
going to hand you over now to Ms Taylor who is going to deal with crimes and the
contextual elements.

Thank you.

MS TAYLOR: Madam President, your Honours, not every vague and general
allegation can be used to convict an accused and not every crime that takes place ends
up before the ICC.

Today I will be addressing the Chamber in relation to firstly the limits on the
Chamber's competence to consider allegations of incidents that fall outside the scope
of the confirmed charges and, secondly, the Prosecution's failure to present a clear
and substantiated case as to how it's fulfilled the contextual elements of this case.

In his opening statement in this trial, the former Prosecutor, Mr Luis Moreno-Ocampo,

intoned that the difference between a military commander and a criminal is respect
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1 for thelaw. This rule is not unique to military commanders, but applies equally to
2 everyone, including prosecutors.
3  The Rome Statute sets out certain laws and procedures. It is the responsibility of
4  everyone appearing before it to respect them. This includes the duty to respect the
5 terms and frameworks of judicial decisions.
6  This has not occurred.
7 This case has been marked by a pervasive failure by the Prosecution to respect the
8 lawful limits of the charges against Mr Bemba. It has also been marked by a
9 pervasive failure to respect the Prosecution's duty to prove all elements of this case
10  beyond reasonable doubt.
11  With respect to the scope of the charges, during the same opening statement
12 Mr Ocampo referred to Mr Bemba's men committing hundreds of rapes and
13 hundreds of pillages. Yesterday, again we heard that the MLC had committed
14 several hundreds of rapes and the figure of 1,000 victims by the MLC. These types
15  of statements might grab headlines, but they don't reflect the reality of the charges in
16  this case.
17  Asopposed to hundreds of rapes and hundreds of pillages, the Pre-Trial Chamber
18 confirmed nine incidents of rape, five incidents of pillage and two incidents of
19 murder. That is the sum total of the confirmed case. Anything outside of this case
20 cannot form part of the Chamber's deliberations.
21  Asillustrated by the appeals decision in the Gaddafi and Senussi cases, an incident is
22 not an amorphous concept. The contours must be clear. It is a specific historical
23  event defined in time and place.
24 Anincident would be an attack on protesters at a certain location nor the arrest of a

25 dissident. It would not be a general campaign to wage war.
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The Prosecution was obliged to prove each of the charged incidents in this case to the
standard of beyond reasonable doubt. As set out by Mr Haynes, the Prosecution
failed to do that. Instead, it inundated the Chamber and distracted the Defence with
an array of unreliable evidence concerning irrelevant allegations.

It appears that the Prosecution attempted to disguise its failure to adduce reliable and
credible evidence concerning the charged crimes by bulking-up this case with
evidence concerning uncharged crimes, but it can't do that. The Statute does not
permit trade-offs.

At the confirmation stage, the Prosecution must prove all incidents underpinning the
charges to the standard of substantial grounds to believe. If the Prosecution fails to
do this at this juncture, the incidents are not confirmed for trial.

The use of vague language in the charges does not excuse the Prosecution from
complying with this requirement. Clearly, if the Prosecution is unable to furnish any
particulars about the incidents to the Pre-Trial Chamber, they will not have proved
the existence of such incidents to the required evidential level.

An open-ended suggestion that there might have been other victims or crimes is not
an historical event defined in time and place. The Pre-Trial Chamber cannot confirm
an evidential vacuum.

As submitted by Mr Haynes, the Prosecution has almost completely jettisoned its
confirmation stage theories and evidence, and this underscores just how far the
Prosecution has strayed from the path of the confirmed charges.

The ICC is also not the ICTY, or ICTR. The Prosecutor cannot attempt to wriggle
free from the constraints of the Pre-Trial Chamber's decision by arguing that

Mr Bemba has had notice of additional allegations, or has not been prejudiced.

Apart from the fact that such arguments are simply not true, they are also not relevant.
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The ICC Statute does not give the Chamber any discretion to base its decision on
incidents that were not confirmed by the Pre-Trial Chamber.

This trial did not commence until almost two-and-a-half years after Mr Bemba was
arrested. At any time during that period, the Prosecutor could have requested the
Pre-Trial Chamber to amend the charges to include additional incidents. It failed to
do so.

The strict statutory delimitation between the powers of the Pre-Trial Chamber and the
powers of the Trial Chamber might be inconvenient for the Prosecutor, it might make
it harder for them to secure convictions, but the Court shouldn't be afraid of acquittals
because that is what respect for the law requires. Respect for the law in this situation
does not create impunity. It creates justice.

As a result of the Prosecutor's erroneous approach, much of the last couple of years
has been spent hearing irrelevant evidence concerning allegations. At the same time,
the Prosecutor has failed to use this time to put forth a coherent and substantiated
case concerning why the charges alleged should be considered to be war crimes and
crimes against humanity.

As an example, the Prosecutor's theory concerning the nexus between the internal
armed conflict and the charged crimes is founded on a complete paradox. The
Prosecution has advanced a theory that would have the Pre-Trial -- the Trial Chamber
believe that the MLC troops were the only troops present in the CAR when the crimes
occurred. It has done this in order to advance the equally implausible theory that
the only troops committing crimes in the CAR were the MLC. However, in order to
sustain this theory, the Prosecution has had to whitewash its submissions of
references to the MLC engaging directly or in conjunction with any other troops in the

CAR. The Prosecution would have you believe that everywhere the MLC went it
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was just them and civilians.

As submitted yesterday by the Prosecution, the MLC allegedly crossed over from the
DRC to Mongoumba one day, pillaged property and returned. The conflict was
hundreds of kilometres away, so where are the nexus to the armed conflict?

The Prosecution would have you believe that the MLC and the Bozizé rebels
performed a bizarre waltz. The rebels would move two steps backwards and the
MLC one step forwards and never the twain should meet. Of course, we can't verify
whether this is the case because the Prosecution has failed to provide specific dates
and locations concerning the movements of troops.

The Prosecution never mapped the contours of this conflict which is supposed to
underpin these charges. How do you prove a nexus to something which is so vague
and nebulous that nobody knows who was doing what, where they were doing it and
when? You can pin a tail on to a donkey, but you can't pin a tail on to thin air.

It is also not permissible to rely on expert witnesses, such as Dr Tabo, in order to
prove key factual allegations such as the contextual elements.

There was a very good reason why the Prosecution glossed over these details. If
they hadn't, it would have become all too apparent that the MLC was simply not
there at the relevant times. It would have been Mr Bozizé sitting behind us and not
Mr Bemba.

One of the best examples of this flaw in the Prosecution case is their attempt to rely on
V-02 to substantiate the existence of direct engagements to gain Sibut. The
Prosecution hasn't argued that there were direct engagements between the MLC and
the rebels, just direct engagements. Well, who were they engaging with?

According to V-02's actual testimony, at the time that the MLC entered Sibut the

rebels had already left one week beforehand. It hardly seems possible to engage
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with someone if they simply aren't there. This is more like a long-distance than a
direct engagement.

V-02's motive to deny that the rebels were present is clear. Like many of the persons
testifying in this case, he fled allegedly when the MLC arrived. He therefore wasn't
able to give the names of any actual perpetrators. Indeed, no one has.

The only way he and other witnesses were able to point the finger at the MLC was to
say, "It must have been them because they were the only ones there." It is not,
however, possible to have your cake and eat it too.

If there were direct engagements in Sibut between armed forces then this invites the
possibility that the crimes could have been convicted by non-MLC soldiers, but if
there were no direct engagements during this miraculously peaceful conflict then
there the Prosecution was required to advance an alternative theory as to how the
nexus with the internal armed conflict was met.

The Trial Chamber has a duty to determine the truth beyond reasonable doubt. Itis,
however, impossible to base a judgment on these two fundamentally conflicting
theories.

The Prosecution's case is equally flawed as concerns the contextual elements of crimes
against humanity. The Statute requires the Prosecution to prove the existence of an
organisational policy to attack the civilian population. This is not a trivial
requirement. It acts as a barrier against crimes which just shouldn't be before the
ICC. It prevents the ICC from investigating street riots in London, or school
massacres in the United States. If this element is ignored or watered down, it could
in the words of Judge Kaul "... turn the ICC in a hopelessly overstretched, inefficient
international court.”

What this requirement means in practice is that the Prosecution have to prove that the
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MLC as an organised group actively promoted or encouraged attacks on civilians. It
can't just be any type of attack, the organisation has to commit a series of crimes
against civilians. It also can't be just any crime, it has to be one of the specific crimes
listed in Article 7. This includes murder and rape, but importantly it does not
include pillage.

Finally, the Prosecution has to prove that Mr Bemba knew that the MLC had such a
policy to kill or rape civilians in the CAR.

And this is where the Prosecution case completely falls apart. The Prosecution can't
prove that Mr Bemba had such knowledge. Indeed, as Ms Gibson will mention,
there is simply no evidence that Mr Bemba knew the MLC troops were murdering
and raping civilians in the CAR. How could he know when the evidence shows that
the victims didn't report the crimes? How could he know when even 12 years later
the Prosecution has failed to identify the MLC perpetrators? How could he have
known when the Prosecution's alternative command theory is based on the argument
that he didn't know but only should have?

The Prosecution has failed to explain how any of these things are possible. They
haven't even tried to do so. It looks like they just glossed this issue over and hoped
that no one noticed.

But that's just not possible. Each and every aspect of this case has to be examined
and proved. It is not the role of the Defence to make head or tail of this muddle, nor
is it the role of the Chamber. It was the role of the Prosecution and they failed to do
SO.

Thank you.

MS GIBSON: Afternoon, Madam President, and your Honours.

Before arresting Mr Bemba in 2008, the Prosecution spent years investigating the
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events in the Central African Republic, literally years, and they concluded that there
were reasonable grounds to believe that the then Central African president,
Ange-Félix Patassé, coordinated the forces of and provided direct orders to the MLC
contingent in the Central African Republic.

There was no suggestion that Mr Bemba retained commanding control of the troops
who crossed the Oubangui River into Bangui to fight alongside the FACA forces in
October 2002.

So the Prosecution charged Mr Bemba as a co-perpetrator of President Patassé.

These were the results of the Prosecution's investigation. This is what they believed.
The co-perpetratorship case wasn't confirmed. Mr Bemba is now being tried as a
commander. And the Prosecution's original evidence, its submissions, its
investigations have all just been thrown aside. Witnesses have been discarded.

This has all been forgotten. The Prosecution is now standing here arguing a case it
never intended to bring, a case that doesn't reflect the results of its own investigations,
and a case, more importantly, that just doesn't fit within the confines of the evidence
presented to the Chamber over the course of the last four years.

The Prosecution's case, at its very simplest, requires the Chamber to accept two
fundamental propositions: The first is that Mr Bemba was able to issue operational
orders to the MLC troops who were in a foreign state in areas in which he'd never set
foot with no realtime knowledge of the development of the military situation on the
ground.

The second is that a war could be waged by a multinational coalition of forces with
one contingent falling under a separate command chain and being directed remotely
by someone who's not even in contact with the overall commander.

Neither of these propositions has been established beyond reasonable doubt.
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Neither of these propositions is even a realistic possibility.

In this context, it's important to look at the evidence about Mr Bemba, who he was,
his background, his military training, his experience. What sort of military
commander is the Prosecution saying could direct operations without any interaction
with the functioning command and control centre put in place to lead them?

Mr Bemba did not rise through the ranks of the national army. He hasn't trained or
studied in national or foreign military academies. He didn't go to Sandhurst. He
didn't study at West Point. Mr Bemba's military training lasted one week. One
week. In La Forestiere in Kisangani. There are people in this courtroom who have
more military training than Mr Bemba.

Prosecution Witness 36, P-36, told the Chamber that Mr Bemba -- never directed
tactical operations. He wasn't an operational commander. Not even when he was
athome. Not even when he was in the Congo and was close to his troops and when
he could get all the information that he needed at his fingertips. P-36 told the
Chamber that Mr Bemba's role was limited to giving overarching directions, but that
operational orders, manoeuvres, go left, go right, that was all left to the operational
commander.

The MLC's situation in the CAR was not in fact unique. Contingents of soldiers from
different states coming together to form a multinational coalition of troops is a reality
of modern conflict. And when this happens, when groups of troops from the UK, or
from Kenya, or from Nepal come together to form a multinational coalition, they
don't maintain a separate operational line of command with their national military
hierarchy, they remain at all times under one unified command.

And this is because, as the Chamber heard from military experts, if separate

contingents in a coalition of troops were to follow different operational orders, you'd
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have chaos, you'd have catastrophic results. You would be putting the lives of the
troops at risk. Everyone who's on the same side needs to be fighting together,
following the same orders.

There were no catastrophic results in the Central African Republic because the MLC
troops weren't receiving their orders from Gbadolite. The MLC contingent, once
having crossed the river, was resubordinated to the hierarchy of the Central African
forces, the FACA.

The evidence of this is overwhelming. Prosecution and Defence witnesses alike,
witnesses from the FACA side, from the MLC side, contemporaneous documents
show that the MLC had been resubordinated to the FACA. There's not a single
documentary piece of evidence that shows any orders passing from Mr Bemba and
going to his troops in the Central African Republic.

Mr Iverson based a significant part of his submissions on Mr Bemba's effective control
on some phone records. His submissions gave the impression that the Prosecution
had tendered authenticated phone records which set out that the user of the phone
was Jean-Pierre Bemba and the phone calls were going to Colonel Mustapha in the
CAR. This impression isn't correct.

The Prosecution have produced a photocopy of an extract of an unauthenticated
document which appears to list some numbers with absolutely no indication on the
document that the phone in question belonged to Mr Bemba or was ever used by him.
There is evidence of the phone numbers that Mr Bemba was using at the time of the
events. They're listed on the footer of all his correspondence, and this phone number
isn't one of them.

Even if this phone was registered to the MLC, there's absolutely no evidence that it

was Mr Bemba calling Mustapha and not any of the hundreds of other people who
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were working at the état major in Bangui.

And even if you accept that these two phones were being used by Mr Bemba and
Colonel Mustapha, and the evidence certainly doesn't demonstrate that beyond
reasonable doubt, there isn't a single shred of credible evidence to support a finding
that it was operational orders that were passing between them. It's all just
guesswork. It's all supposition. It calls for rampant speculation and it's not enough
upon which to base a finding of fact.

In any event, the phone records don't even support the Prosecution's case. The
phone records produced by the Prosecution start on 4 February 2003, yet if you look
at the records, the first contact with the phone number that they say belonged to
Mustapha is on the 10th.

Mr Iverson held up 213's testimony that all the orders in the CAR came from

Mr Bemba. There was nothing Colonel Mustapha could do without first referring to
Bemba. If that were true, what on earth were the MLC soldiers doing for these six
days? Just standing, suspended, waiting for the phone to ring again? Dig a little
deeper and the phone records, the evidence of which is extremely weak, don't
support what the Prosecution is saying.

Even if you accept for a minute the proposition that MLC troops were fighting as part
of a loyalist coalition but they were receiving their orders from Mr Bemba, let's have a
think about what that would have looked like.

The MLC soldiers were mixed in with the FACA troops. P-36 told the Chamber that
there would be a company of 150 MLC troops and that would be mixed in with 30
FACA soldiers. And this is logical. Without the FACA troops by their side, the
MLC would have been lost. They didn't know where they were going. It wasn't

their country.
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Accepting for a moment the Prosecution's case, you would have had a situation
where within a group of troops one group is being told "Go left, advance, halt," from
the FACA état major in Bangui and the soldiers standing right next to them would
have been being told who knows what from Gbadolite or maybe they were just
standing there for six days waiting for the phone.

This is not a real theory and it's not what happened. Operations were coordinated
through the Central African CCOP, the command centre for operations, located at
Camp Beal. This centre, which was operating 24 hours a day, was composed of five
cells: Operations, logistics, communications, intelligence and future manoeuvres.

It was a hive of activity with all staff coming together at several points during the day
to collate and verify and analyse intelligence and formulate strategies to deal with the
situation as it was evolving on the ground.

Mr Bemba is nowhere in this picture. There is no evidence that he was ever in
contact with the CCOP, or that the MLC had set up its own command centre to follow
the events in the CAR. Think about what was happening in the DRC at the time of
these events. The MLC was involved in the battle of its existence. The Sun City
negotiations were ongoing, the future of the Congo was being decided, and it was all
happening on the world stage.

The idea that Mr Bemba was sitting in his living room monitoring troops in a foreign
state in a conflict in which only a fraction of his soldiers were involved and sending
command orders to them over an unreliable communication system when he didn't
know the first thing about directing tactical operations just isn't plausible.

Mr Bemba was not commanding these MLC troops in the Central African Republic.
The Prosecution's case falls at its first hurdle.

The second element of superior responsibility requires the Prosecution to establish
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beyond a reasonable doubt that Mr Bemba had actual knowledge - that he knew - that
his troops were committing or were about to commit crimes within the jurisdiction of
the Court. The Prosecution has come nowhere near meeting this burden.

It's important to take a step back and look calmly at what the evidence tells us about
the information that was circulating at the time of the events. What did people
know? What did people in the Central African Republic know? What did the MLC
in Gbadolite know? What did Mr Bemba know not with hindsight, not in 2014, but
at the time of the events?

The evidence certainly demonstrates that during the course of the conflict rumours
began circulating of crimes being committed against the civilian population. It is
certainly not the case that media reports at the time laid the blame solely at the feet of
the MLC. Media reports that we've read, that are in evidence, not only documented
the crimes committed by Bozizé's troops, but also documented that the MLC troops
were welcomed by the population with delight and relief.

On 14 December 2002, the Bishop of Bossangoa was interviewed by Carine Franck.
He said the population had fled from Bozizé's rebels, hospitals had been looted,
buildings annexed and he spoke of cases of rape not by the MLC, not by the
Banyamulenge, by the rebels. Two weeks later, in a report of 31 December, the
Central African press reported that Bozizé's troops were looting hospitals, raping girls
and killing clergy. An AFP press release on 25 February tells the same story:
Violence and destruction caused by Bozizé's rebels and the relief of the population on
being liberated by the loyalists.

Even more compelling than these media reports is the film of Sibut where the mayor
describes Bozizé's rebels as behaving like animals. The local vicar talks about the

MLC liberating the population from the oppressive situation of the rebels, and a
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1 woman explains that the cries of joy that you can actually hear in the film are from
2  children because they've been saved by Bemba's men.
3 And this corroborates what the MLC troops themselves were saying. D-19 testified,
4 "Irealised one thing: Wherever we went, the local inhabitants were happy about us
5 and they sang songs. They sang songs of liberation."
6 It's the Prosecution's case that Mr Bemba was a voracious follower of the media. If
7 that were true then he would have been hearing these reports, reports of crimes not
8 committed by MLC troops but by the other side, corroborating what he was being
9 told by his commander who was there. If this were true, how can the Prosecution
10  assert beyond reasonable doubt that Mr Bemba had actual knowledge that the MLC
11  troops were the ones responsible?
12 The vast majority of the Prosecution's evidence in this case was crime-base evidence.
13  The parties and the Chamber heard months of terrible evidence about terrible crimes.
14 The testimony of these victims was strikingly consistent on one important point:
15  The crimes were not reported at the time.
16  P-38 had a community leadership role in 2002. He said that rapes were not reported
17  because it was a question of honour. P-81 didn't report her attack, nor did P-80, 82.
18 Her husband went to a police station, but he never made an official complaint. P-79
19 never filed a complaint about her daughter's rape, nor did she hear of anyone who
20 (Redacted)
21  (Redacted)
22  P-108 was a magistrate. Even he saw no point in making a police report and only
23  reported crimes after Mr Bemba was arrested.
24 P-169 spoke about a killing which he didn't report. P-173 didn't report crimes, nor

25 did P-178.

13.11.2014 Page 51



|CC-01/05-01/08-T-365-Red2-ENG WT 13-11-2014 52/68 SZ T

Pursuant to Trial Chamber I11’s Order on redactions, | CC-01/05-01/08-3315-Conf,
dated 15 January 2016, extra redactions have been applied into the public version of the transcript.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pursuant to Trial Chamber III's Order on redactions, ICC-01/05-01/08-3315-Conf, dated 15 January 2016,
extra redactions have been applied into the public version of the transcript.

Closing Oral Statements (Open Session) ICC-01/05-01/08
P-47 claimed to have witnessed multiple rapes on a boat. Even he didn't speak up to
report this, only raising the issue once the ICC became involved.

P-69 confirmed it was impossible to make a complaint during this period.

If the victims in the Central African Republic were staying silent, how could this
information have reached Mr Bemba in the Congo? And having heard vague
rumours in the press, having had no knowledge of actual crimes what did Mr Bemba
do? Just wait for concrete information to come across his desk? Get on with the
tasks at hand in the DRC? In fact, he made repeated and wide-ranging efforts to try
and find out more.

He called his commander of the MLC troops in the CAR and he asked him point
blank, "Why am I hearing these rumours of crimes in the press?" He was given an
explicit denial, "No, this is not happening."

So Mr Bemba contacted the Special Representative of the United Nations
Secretary-General in Bangui. No information came back. He wrote to FIDH, the
International Federation for Human Rights. No information came back. He wrote
to the Central African prime minister. There is no evidence of any information
coming back.

In the meantime President Patassé has made a public statement saying there was
nothing going on, that the civilian population were living in harmony with the troops
of Jean-Pierre Bemba's men.

So what did Mr Bemba know? He had mixed media reports about who was
committing crimes. His commander told him the rumours were false.

President Patassé told him the rumours were false. The UN told him nothing, FIDH
told him nothing, the prime minister told him nothing, but still that wasn't enough.

The MLC sent no less than three investigative commissions to try and work out
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whether the rumours of crimes had any basis - the mixed Central African-led MLC
Commission in November, the mission to Zongo in December and the mission to
Sibut - where senior members of the MLC went with the national and international
press to see whether the rumours of crimes had any basis.

All three of these commissions reported back to Gbadolite. ~All three reported that
either the crimes hadn't occurred, or they had occurred but they'd been committed by
the other side.

Consider for a moment the significance of the fact that Mr Bemba made all these
enquiries, that he wrote all these letters, that he sent these commissions. If he had
had any knowledge that the MLC troops were in fact committing crimes in the CAR,
then writing to the Special Representative of the UN SG, for example, would have
been an unbelievable risk. It would have been inviting the UN to create a public
paper trail of MLC crimes. These were not the actions of someone who had
knowledge of crimes. They were patently the actions of someone who didn't.

So if it were the case that the MLC were not committing crimes in the CAR, why were
there media reports saying that they were? Again, there's an explanation in the
evidence.

The MLC was involved in a political battle, a battle to control the Congo, the third
largest African nation and its fourth most populous. This was a battle being waged
not just militarily, but through politics, through the population and through
propaganda, and the Chamber heard a lot of evidence of the role of the media in this
battle in general, but RFI in particular.

Prosecution Witness P-15 told the Chamber about RFI's partiality, its tendency for
sensationalism, its manipulation of information and its use by a tool -- as a tool by the

leaders of the RDC-K/ML in its war with the MLC.
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There's one notable example of this manipulation which is memorable to all of us
because of its horrific nature. In 2002, RFI falsely reported that the MLC troops in
Isiro were engaged in the cannibalism of pygmies. The Chamber heard from
Prosecution witnesses that these allegations by RFI were just fabrications. They were
just lies made up to cause the MLC embarrassment, to undermine their support and
tarnish the whole reputation of the movement. In fact, the pygmies who'd been
allegedly eaten were found and brought to Kinshasa and produced at a public press
conference at the Grand Hotel.

These false allegations of cannibalism were being made at the same time that RFI was
reporting on MLC crimes in the CAR. This is the context of RFI's reporting. In the
CAR, as in Isiro, RFI were making appalling allegations of crimes against MLC
troops.

And, again, the MLC reacted to these allegations and it did so by going there. Senior
members of the MLC went in a helicopter to the heart of the CAR, to Sibut, where RFI
had been saying that the troops had been committing crimes, and they invited and
took with them members of the national and international press, including RFI's
Gabriel Khan. A film was made of the mission. The population described being
terrorised by Bozizé's rebels and saved by Bemba's men.

RFI then did a complete turnaround on its reporting. Five days later, on 26 January,
Gabriel Khan's report describes the violence committed by Bozizé's rebels and the
liberation by the MLC. The case that Mr Bemba had actual knowledge gets slimmer
and slimmer.

This is not the case of a military commander who heard rumours of crimes and stuck
his head in the sand. Mr Bemba actively and repeatedly sought information. He

wanted to know what was going on. No information was forthcoming. He did not
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1 have actual knowledge that his troops were committing crimes.
2 In asimple world the Defence submissions on Mr Bemba's knowledge would end
3 there, but we're not in a simple world so I'm going to spend a bit more time
4  addressing an alternate proposition, not yet a charge, that Mr Bemba is criminally
5 liable for the conduct of MLC troops on the basis that he should have known that they
6 were committing crimes in the CAR.
7 Mr Bemba has never been charged on the basis that he should have known. The
8 indictment against him was confirmed on the basis of his actual knowledge. Butin
9  September 2012, after the start of the Defence case, the Chamber gave notice to
10  Mr Bemba that it may consider a "should have known" case.
11  On this basis, it's worth giving some attention to the Prosecution's position on this
12  alternate charge. The Prosecution has in fact put forward two completely
13  incompatible submissions when trying to assert that the alternate standards have
14 been met.
15  When arguing that Mr Bemba had actual knowledge of crimes, the Prosecution says,
16  "Mr Bemba took the necessary measures to secure his knowledge of crimes." When
17  arguing that Mr Bemba should have known about crimes, the Prosecution says,
18 "Mr Bemba failed to acquire knowledge of his subordinates' crimes." Literally, the
19 exact opposite. It can't have it both ways. These submissions are mutually
20  exclusive.
21  What is the Prosecution's case? Mr Bemba still doesn't know. Is the Prosecution
22  really saying that if he's being charged with actual knowledge then this evidence
23  proves this, but if he's being tried with constructive knowledge the exact same
24 evidence proves the opposite.

25 Regardless, just thinking about this allegation that Mr Bemba should have known, on
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what basis is it being asserted that he culpably failed to acquire knowledge? As
opposed to burying his head in the sand, as opposed to being wilfully blind,

Mr Bemba did everything he could to put himself in the know. He asked the people
on the ground, he rang his commander, the UN, the FIDH, the prime minister, the
three separate investigative commissions, yet he still had no information that was
verifiable or actionable.

Mr Bemba neither knew nor should have known about the crimes that the
Prosecution alleges are attributable to his troops. The Prosecution has failed to
establish Mr Bemba's knowledge beyond a reasonable doubt.

The third element of superior responsibility requires the Prosecution to prove that
Mr Bemba failed to take all necessary and reasonable measures to prevent or repress
the commission of crimes.

After nearly a decade of investigations in this case, the ICC Prosecution has yet to
lead evidence of an identified MLC soldier committing a particular crime against a
Central African civilian. "Someone speaking Lingala looted a house." "Someone
wearing ranger boots raped a woman ..."

Apart from Willie Bomengo and the others arrested with him, the Prosecution has
never been able to point to a single MLC soldier and say "Him, Corporal X, he should
have been arrested. That company, those soldiers, they should have been put on
trial."

This isn't entirely surprising. From all accounts, the Central African Republic is not
an easy place in which to investigate. When the Prosecution conducted its
investigations in the CAR, it presumably had a fully-resourced team, competent
investigators. It certainly had a functioning field office in Bangui, yet it complained

in 2006 about a lack of access to certain areas and said that confirmation of reports of
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alleged crimes has been extremely difficult to obtain.

This wasn't a problem unique to the Prosecution. The Central African investigations
were conducted into these events. And the Chamber heard from both the Prosecutor
and the senior investigative judge who were in charge. Their investigation went on
for ayear. They had the backing of the new Central African government and the
assistance of UNDP and UNICEF. They all spoke Sango, they all had access to sites
and archives. They encountered enormous obstacles. Both witnesses painted an
absolutely dire picture of their ability to investigate, despite the fact that the war was
over. Their investigations didn't identify a single perpetrator by name and they
declined to lay any charges against Mr Bemba.

So this is the backdrop. This is the context of investigating crimes in the CAR.
Against this backdrop, and in this context, the things that the Prosecution say

Mr Bemba should have done, the measures that the Prosecution say he could have
taken are just absurd.

Despite the fact that there was a war, the Prosecution says Mr Bemba had the ability
to fly into the CAR, issue orders, investigate, try soldiers for violations of IHL. He
could convene courts martial, overturn convictions, find accused guilty if they were
actually acquitted. It's just nonsense.

To take the example that Mr Scaliotti gave yesterday, he said nothing was stopping
MLC investigators in Zongo from crossing the river into Bangui, interviewing victims
and visiting hospitals and morgues.

Armed men in uniform crossing into a foreign state in the middle of a war to poke
around in a morgue? Nothing was stopping them? What about not wanting to get
arrested or shot? What about basic notions of state sovereignty? What possible

legal right did the MLC have to march into a foreign territory and start detaining

13.11.2014 Page 57



|CC-01/05-01/08-T-365-Red2-ENG WT 13-11-2014 58/68 SZ T

Pursuant to Trial Chamber I11’s Order on redactions, | CC-01/05-01/08-3315-Conf,
dated 15 January 2016, extra redactions have been applied into the public version of the transcript.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pursuant to Trial Chamber III's Order on redactions, ICC-01/05-01/08-3315-Conf, dated 15 January 2016,
extra redactions have been applied into the public version of the transcript.

Closing Oral Statements (Open Session) ICC-01/05-01/08
suspects and collecting evidence? The Prosecution ignores the context in which
these events were happening. It ignores that even four years after the end of the war
and with the weight of the ICC and the support of the government behind it, even the
Prosecution found it very difficult to get confirmation of alleged crimes.

Even just accepting, just for a moment, that the MLC had unrestricted access to
another state's territory, that it could just walk in and start acting as the other state's
police force, who would it have been interviewing? The Chamber heard from
Prosecution witnesses that the population had fled, that they'd fled to the bush. It
was not as if the MLC could just walk in with a stenographer and some folding chairs
and a packet of biscuits and a cup of tea and start taking down witness statements.
There was a war and after the war Bozizé was in power, and Mr Bemba could be
forgiven for thinking that the MLC would hardly be welcome in Bangui in any
capacity, and particularly not to poke around in a hospital. These were not
necessary and reasonable measures.

The necessary and reasonable measures were the ones that Mr Bemba took.

In terms of measures to prevent the commission of crimes, the MLC had a code of
conduct. Unlike Bozizé's rebels, the MLC were expected to conform with the
standards set out in a written code. We've all seen it. It's in evidence.

The Prosecution says that Mr Bembea still failed in his duty to prevent crimes because
this code of conduct wasn't translated into Lingala and it wasn't distributed.
Prosecution Witness P-45 was in a position to know about this code and its
distribution and his testified, a Prosecution witness, that instructions were given to
the field commanders to try to disseminate the Code of Conduct in the vernacular
languages, mainly Lingala.

The reality of the situation was this: MLC training, the training of new MLC recruits,

13.11.2014 Page 58



|CC-01/05-01/08-T-365-Red2-ENG WT 13-11-2014 59/68 SZ T

Pursuant to Trial Chamber I11’s Order on redactions, | CC-01/05-01/08-3315-Conf,
dated 15 January 2016, extra redactions have been applied into the public version of the transcript.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pursuant to Trial Chamber III's Order on redactions, ICC-01/05-01/08-3315-Conf, dated 15 January 2016,
extra redactions have been applied into the public version of the transcript.

Closing Oral Statements (Open Session) ICC-01/05-01/08
took four to five months, one witness said between six and nine months. Recruits
were taught to uphold the code of conduct. The Chamber heard it was treated like a
Bible.

It was popularized orally because, as the Prosecution concedes, the MLC soldiers,
many of them, couldn't read or write. So it doesn't matter if the code was in French
or Lingala or English or Swahili if the soldiers couldn't read it. Instead the practice
was that the soldiers would repeat the provisions and sing them. The code was
disseminated, discipline was drilled in, Mr Bemba took necessary and reasonable
measures to prevent the commission of crimes.

And before the MLC contingent left for Bangui, Mr Bemba rang Mustapha and he
said the troops should apply the code of conduct. Mr Bemba then went to Bangui in
the early stages of the conflict and he addressed the troops personally. Now, this
speech wasn't filmed and the audio wasn't recorded, but three witnesses told the
Chamber that Mr Bemba spoke about discipline. And this makes sense.

Mr Bemba's practice in the DRC was regularly to ask that the code of conduct be
enforced.

Perhaps the most significant overarching measure to prevent crimes was the culture
and practice of the MLC when it came to punishment.

In 2002 or 2003, a young woman living in Gbadolite decided to leave her husband.
She fled to the house of a woman that she knew, but her husband tracked her there
and they had an argument in the compound of the woman's house. The woman sent
the husband away. He left, he got his gun, he came back to the house and he shot
and killed the woman and her daughter.

The husband was a junior MLC officer. He was charged and tried and convicted by

the MLC court martial and he was then executed in public. This was consistent with
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1 aninstruction from Mr Bemba in May 2000 to all brigade commanders setting out the
2  applicability of the death penalty to MLC troops convicted of murder, of treason and
3 ofrape.
4 These were not empty threats. There are lists in evidence of MLC soldiers convicted
5 and imprisoned for criminal conduct and those who were executed. We have the
6 actual records in the MLC cahier which show that sanctions were taken and
7  punishments were given to troops who did the wrong thing.
8 The MLC had a martial court, which in fact acted as a mobile court, moving around
9 the MLC territory. It sat in Gemena, in Yacoma, in Bumba, in Isiro, in Mambasa.
10  Wherever the MLC soldiers were they had every reason to fear punishment.
11  And what was the outcome of this? MLC soldiers were disciplined. In fact they
12 were renowned for it.
13  P-15's testimony on this point is interesting. He testified that the discipline of the
14 MLC troops was recognized by all other liberation movements and in fact it was the
15  discipline of the army that gave the MLC a foothold in the Sun City negotiations.
16  Despite the fact that the MLC was thought of as the weakest movement at Sun
17  City - it didn't have financial resources, it was located in the poorest part of the
18  republic - P-15 said it was taken seriously because it had a disciplined army.
19 This was a Prosecution witness. There was no culture of impunity. There was no
20 climate of toleration of crimes. Mr Bemba took necessary and reasonable measures
21  to prevent their commission.
22 And once the rumours of crimes started circulating, Mr Bemba took an absolute
23  plethora of measures. Some of them I have discussed. He contacted his troops.
24 He wrote letters to those he believed to be in the know. The MLC sent three

25 missions. The MLC also charged and tried and convicted seven MLC soldiers who'd
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been caught stealing in the CAR, in the so-called Gbadolite trials. Necessary and
reasonable measures were taken.

So how are these facts compatible with the Prosecution's case that Mr Bemba is
criminally liable for not having done enough? You've heard the Prosecution's slant
on all this evidence that these measures, these letters, these pleas for information, the
investigations, the trials, it was all just a whitewash. None of it was real. It was all
just for show.

This isn't what the evidence demonstrates. The Prosecution hasn't pointed to
anything which shows that Mr Bemba was implementing these measures as a front or
to hide the fact that he didn't actually intend on doing anything at all.

If Mr Bemba wanted to make it look like he was reacting when really he wasn't, why
on earth would he have made such a public and international racket about everything?
He would have kept it all in-house, MLC-only investigations, no press, making sure
he could control the process at all times.

But he did the opposite. He insisted on a joint commission with the Central Africans.
The results would have been out of his control.

If the mission to Sibut was really supposed to be a piece of propaganda, why take the
risk of sending journalists to cover it? How could the MLC guarantee that foreign
civilians in the middle of a war would say the right thing when they were asked
questions by journalists? This wasn't a sham, it wasn't a pretence, it was a genuine
measure and reaction to the information that the MLC had.

The Prosecution deals with the existence of the Gbadolite trials by again saying they
were a sham. They were not.

When the MLC arrived in Equateur, there were no military magistrates, no

prosecutors, no defence lawyers, and so they went on a legal recruitment drive.
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They eventually found a permanent judge and a qualified prosecutor, and Mr Bemba
agreed that requests be sent to bars around the country so that defence lawyers could
come and defend suspects.

Take a moment to compare that to what the other rebellions in the region were doing
at the time. Did Bozizé's rebels take time out of their mission to violently overthrow
the democratic elected regime to try and recruit magistrates? Find courtrooms? Set
up prisons? A registry? Find defence lawyers? Hold trials in public? And issue
judgments?

As a result of all these efforts, the Gbadolite trials of the soldiers caught stealing in the
CAR were legitimate.

P-15, a Prosecution witness, spoke of a clearly demonstrated desire on the part of the
MLC to be transparent. Prosecution Witness 36 confirmed that the court-martial was
an independent body, that the judgment in the Gbadolite trial was produced on an
independent basis and that the sentences were acceptable.

Moreover, it was all done in public. Journalists were there, including the same RFI
journalist who'd been previously willing to criticise the MLC.

If the trial was a sham, why was the press invited in the first place? Why were there
no reports from the international media denouncing the trials for what the
Prosecution now say they were?

It's difficult to think of what other measures Mr Bemba could have taken. Should
more trials have been conducted? But who would have been in the dock? Apart
from those tried in Gbadolite, not one other name came across the MLC's desk.
Should Mr Bemba have simply started arresting people as they crossed back across
the river from Bangui based on rumours that he'd heard in the press? That would

have been illegal.
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In fact, the steps that Mr Bemba took were comprehensive and wide-ranging and
necessary and reasonable and the Prosecution has not established otherwise.

There's something missing from the Prosecution's case. One aspect that remains
completely unexplored: Why. Why would Mr Bemba have wanted to assume
operational control over MLC troops fighting in a foreign war? It was undoubtedly
a full-time job. There isn't any evidence of any other members of the MLC état major
providing operational or any other support to Mr Bemba, so it must be presumed that
it was a one-man show that Mr Bemba was carrying out the role of an entire

état major by himself.

The Prosecution told you yesterday that Mr Bemba was a man on a quest for ultimate
power in the DRC. It gives no explanation as to why he would dedicate months of
his time at such a critical juncture in the history of the DRC to directing military
operations involving less than 10 per cent of his troops in a foreign state.

This is the Prosecution's case. And it's not only implausible, it's not supported by
the evidence. The Prosecution has failed to establish that Mr Bemba was in
command of the troops in the Central African Republic because the evidence heard
must result in an acquittal of the charges against him.

Thank you, your Honour, that completes those submissions.

PRESIDING JUDGE STEINER: Ms Gibson, if you -- we will continue in the
afternoon in any case, so if you still have something to say you have plenty of time.
MS GIBSON: Thank you, your Honour. I think everyone's heard enough from me,
but Mr Haynes will be taking the floor after the break.

PRESIDING JUDGE STEINER: Thank you.

We will now then suspend for the lunch-break. Itis almost1 o'clock. We'll be back,

we'll resume at 2.30 in the afternoon.
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The hearing is suspended.

THE COURT USHER: All rise.

(Recess taken at 12.58 p.m.)

(Upon resuming in open session at 2.31 p.m.)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE STEINER: Good afternoon and welcome back.

Mr Haynes, you have the floor.

MR HAYNES: Well, thanks again, your Honour, and good afternoon.

I probably owe you all an apology, because I fear I may have dragged you back here
this afternoon when you might have been doing other things under false pretences.
The Defence is content with its written filings in its conclusion of this case and content with
the oral submissions that have been addressed to the Court today. We're not going to be
taking you to 4 o'clock or even beyond. We're not going to be asking for extra time or
scrambling. We are all but done, and I really only have a few things to say now.

It's a privilege to be the last person to address the Chamber in this case, and I thought
I ought to mark the particular odyssey we've been on these last four years. It is and
will remain one of the great professional experiences of all of our lives, and I'm
grateful to all of those who have assisted me, particularly those who have assisted me
in the last 12 months, in particular Kate Gibson and Melinda Taylor. It's a great
sadness the Court hasn't heard more of them, as you will have seen from what you
heard this morning. Three young ladies who interrupted all their life plans to carry
this case through to a conclusion: ~Cécile Lecolle, Natacha Lebaindre and

Cindy Josseran.

But also to the others, your Honours, for your courtesy and patience and the Court staff for
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helping us through in particular the formation of an ad hoc legal team to get this case from the
conclusion of the evidence to today.

My colleagues in the Prosecution and in the legal representative of victims, I'm sure they
share with me the pride that we have survived this ordeal for the last four years together.
But where does that leave us? It remains our submission that this is a case, when
properly weighed upon the law and the evidence, in which a Trial Chamber is driven

to the acquittal of Mr Bemba.

It was in truth as a situation shepherded before the ICC by those who had the most
profound interest in seeing Mr Bemba's political career and life substantially
interrupted: The Central African Government of President Bozizé and the
Government of the Democratic Republic of the Congo of President Kabila.

It has been brought before the Court in the narrowest possible terms. The

investigation was not one which looked in all directions. It looked only for evidence
against Mr Bemba and thus it has continued before this Trial Chamber.

With the greatest of respect, the Prosecution's investigation has been selective, narrow
and verging on unfair. The Prosecution has sidestepped so much of this case. They
have sidestepped the entire existence of the Command Centre for Operations.

They've pushed aside the evidence of the head of the Command Centre for

Operations, Thierry Lengbe. They've never grappled with the evidence of witnesses
like Prosper N'Douba, or D-56, who came and said that they were the direct victims

or direct perpetrators of crimes by Bozizé's troops. They've discarded the very
evidence of the people who could have told you about command.

As I said to you earlier, if in your own jurisdiction, your Honour, you had been an
investigative magistrate, you would have wanted to speak to all of those people.

They have ignored completely the existence of other forces to this conflict. In the
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Prosecution's final brief, they refer only once in 410 pages to the fact that there were
other forces on the ground, and at Mr Bemba's particular insistence I remind you that
Patassé's loyalist forces were made up of the FACA, the USP, the MLC, Miskine's
troops, the Sarawi, the Karako, the SCPS, the LCTI, mercenaries led by Paul Barril.
There were Sudanese troops, there were Libyan troops and there were troops from
Congo-Brazzaville, and we would not want anybody to leave this courtroom by any
door thinking that the only troops on the ground in 2002 and 2003 were the MLC.
They were not.

In the areas around the commission of these crimes at the relevant times, it was quite
simply military chaos. I doubt Mr Bemba himself could have walked into Bangui in
late October of 2002 and identified his own soldiers.

It has long remained our concern that justice be done and what concerns us is not just
justice to the accused, but justice to the real victims and justice to history itself because
it is no justice to victims to do an injustice to history, to sanitise President Bozizé, to
airbrush out of the picture all of those other people who were quite simply not just
capable of but probably guilty of the commission of criminal offences during the
relevant period.

And where does thatlead? Well, that leads you to doubt the whole philosophy
behind this case, because it's still presented on the basis that only the MLC ever
committed offences and it's a fallacy and a fallacy which you must not repeat in your
judgment, in our submission.

Ultimately the Prosecution has failed to prove these charges and we know that you
have a difficult and brave decision to make, but we know also that in your hearts you
will make it, brave though it would be and perhaps in the eyes of some a damaging

decision for this institution, but the correct verdicts upon this evidence and after this
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trial process would be the acquittal of Mr Jean-Pierre Bemba.

Thank you.

PRESIDING JUDGE STEINER: Thank you very much, Mr Haynes.

At this point in time the Chamber would like just to recall that, since Trial Chamber
III was constituted and the case transmitted to it in September 2009, there have been
over 2,650 filings. The Chamber has heard 77 witnesses and admitted 733 items of
evidence.

This has meant considerable amount of work and we would like to take this
opportunity to thank everyone involved. Firstly thank you to the Prosecution team,
Mr Bemba's Defence team, Mr Jean-Pierre Bemba, legal representatives of victims.

We would like to thank you for the manner in which you have conducted yourselves
in court throughout the whole of the proceedings and the way in which you have
respectfully presented your arguments.

I also would like to thank to the legal officers of the Chambers -- of the Chamber, the
associate legal officers, our senior legal officer and our interns who have supported us
on a daily basis throughout this trial.

We also wish to thank the court officers for their efficiency and for ensuring the
smooth running of the trial, and all parties and participants remember that we had so
many difficulties in ensuring that witnesses could be heard even by way of video link.
Similarly we wish to thank the court ushers and our always cooperative and
understanding interpreters and court reporters, always ready to sit for extended
hours when needed in order to facilitate a witness's testimony.

Thanks to the security officers and everyone else who worked tirelessly behind the
scenes to ensure that this trial has come to an end in good terms.

The next stage of the proceeding -- proceedings now begins and, in accordance with
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Rule 142(1) of the Rules of Procedure and Evidence, the Chamber shall now retire in
order to start deliberations.

The decision of the Chamber shall be delivered in a reasonable period of time and, in
accordance with Article 74 of the Rome Statute, it will contain the full and reasoned
statement of the Chamber's findings on the evidence and its conclusion.

This therefore marks the conclusion of this stage -- stage of the proceedings. 1
reiterate my thanks to all parties, participants, Mr Jean-Pierre Bemba Gombo, and I
declare that the hearing now stands adjourned.

THE COURT USHER: All rise.

(The hearing ends in open session at 2.45 p.m.)
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