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(The hearing starts in open session at 9.33 a.m.)11

THE COURT USHER:  All rise.12

The International Criminal Court is now in session.13

PRESIDING JUDGE SCHMITT:  We would like to start today with some procedural14

matters.15

First with an oral decision on the commencement of P-261's testimony.  The16

Chamber notes the Prosecution's revised order of witnesses filed on17

25 September 2015, this is filing 1304, as well as the responses to this order made by18

the Defence, which can be found at annex B to filing 1304, as well as filings 1313, 132119

and 1322.20

As for P-261, the Chamber has decided that his testimony will commence on the21

morning of 5 October 2015.22

As for P-361, this is the expert, I got the information that the translation regarding the23

footnotes translation, to put it this way, will not be ready next week.  So we have to24

think about the consequences of that.  We have on one side to bear in mind that25
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these footnotes are the information that contain -- these footnotes are not relied upon1

in the expert report.  On the other hand, the order of the witnesses was changed by2

the Prosecution.3

So I would like -- bearing this in mind, I would like to inquire with the Prosecution if4

there would be the possibility to call another witness before P-361, if this would be an5

option or not.6

MR VANDERPUYE:  Thank you, Mr President.  Good morning to you, your7

Honours.  Good morning everyone.8

Your Honours, we're working very closely with the VWU to see that we can try to9

keep an orderly and consistent flow of witnesses.10

We've had some difficulty initially with P-245 who we had hoped would actually be11

the second witness in this case.  Unfortunately that has not panned out.  And so we12

are juggling witnesses and that is the reason, the primary reason, why we advanced13

361 to begin with.14

We will work -- we are actually in contact with VWU and I think we are actually15

meeting with them this morning - I'm not there obviously - but what I propose to do16

is to work out something with them and come back to the Chamber after the break17

and then I can give you hopefully better information and certainly more reliable -- a18

reliable estimate of what we can do.19

PRESIDING JUDGE SCHMITT:  Thank you.  So we defer further decisions and20

scheduling orders to a decision in due course, to put it this way.21

The next thing is that the Chamber recognizes the report -- I start again.  I'm now22

referring to what we discussed yesterday, so we are not in the future now, we are a23

little bit in the past.24

So the Chamber recognizes the report and its three annexes CAR-OTP-0090-0612,25
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CAR-OTP-0090-0630, CAR-OTP-0090-0724, CAR-OTP-0090-0831 as being formally1

submitted.2

Any comments by the Defence teams?3

MS TAYLOR:  Thank you, Mr President.  Do I have to say my appearances again4

for the record, or is it enough to say I'm Ms Taylor appearing on behalf of Mr Bemba5

today?6

PRESIDING JUDGE SCHMITT:  We know that you are Ms Taylor.7

MS TAYLOR:  Thank you very much, Mr President.  I would also like to add for the8

record our objection to the admission of this evidence for the reasons set out in the9

joint Defence request concerning the scope of (Redacted) testimony.  And we10

also note that there is outstanding disclosure of our phase which might impact upon11

some of the information in the report.  Thank you, Mr President.12

PRESIDING JUDGE SCHMITT:  That is noted.  Thank you.13

Any comments by the Prosecution?14

MR VANDERPUYE:  Mr President, as we mentioned yesterday, we did formally15

disclose the -- I believe there were nine or eight RFAs in respect of the Arido's16

Defence's request for that material.  I noted earlier that we hadn't received specific17

requests relating to this particular witness for the RFAs other than those that are18

required -- that were requested by the Arido Defence.  Obviously, to the extent that19

any further disclosures of RFAs may impact on the evidence of this witness, we'll20

leave that to the Chamber to determine whether or not that has any -- any impact on21

the admissibility.  But other than that, I don't -- I don't see any reason why the22

Chamber shouldn't entertain it, the admission of the document at this time in any23

event.24

Obviously, when it's disclosed the Defence are free to raise those objections if they25
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have any at that point.1

PRESIDING JUDGE SCHMITT:  Yes, thank you.2

Now, we will continue with the examination of P-4 -- we have --3

MR TAKU:  Good morning, your Honours.  May it please the Court, my name is4

Chief Charles Taku.  I'm counsel for Mr Arido.  I'm here today with5

Mr Tibor Bajnovic and Mr Tharcisse Gatarama.  I apologise I was not here on the day6

of opening.  I was extremely busy somewhere else working on the case.  My7

learned colleague, Mr Phillipe, was here to represent Mr Arido.  He's absent today8

but he will be here subsequently.  Thank you so much.9

PRESIDING JUDGE SCHMITT:  Thank you to you.  And of course we have noted10

that your colleague had been there the last two days.  Thank you very much.11

MS TAYLOR: Thank you, Mr President.  I would just like to add that the Defence12

for Mr Bemba as well as other Defence teams did request access to RFAs, it was not13

just the Defence of Mr Arido, and thus far we have not received several RFAs from14

several countries which, in our submissions, on Mr Hemmings' testimony did impact15

upon the collection of evidence from these countries.  Thank you.16

PRESIDING JUDGE SCHMITT:  Thank you very much for this clarification.17

So we continue with the examination of P-433 by the Defence teams.  I see that you18

have agreed on an order of questioning.  So please proceed.19

MR POWLES:  Your Honour, yes.  Thank you very much.  May I just, before I start,20

formally join the comments of my learned friend, Ms Taylor, and those of Mr Gosnell21

yesterday evening with regards to the report that's in question before the Court this22

morning.23

WITNESS:  CAR-OTP-P-433  (On former oath)24

QUESTIONED BY MR POWLES:25
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Q.   Good morning, Witness.  My name is Steven Powles and I ask questions on1

behalf of Mr Kilolo, who sits to my right.  Just so that you know what may happen2

for the rest of the day and to reassure the Trial Chamber as well, I'm going to ask3

questions first on behalf of Mr Kilolo, then my learned friend Ms Taylor's going to ask4

questions on behalf of Mr Bemba, then Mr Gosnell for Mr Mangenda and, finally,5

Mr Kilenda on behalf of Mr Babala.6

Witness, you told us yesterday that with regards to record-keeping that as an analyst7

you're not required to take contemporaneous notes of the work that you do on a8

day-to-day basis.9

A.   Yes, that's correct.10

Q.   And you also said you didn't keep a running log in terms of the tasks that you11

were doing.12

A.   Yes, that's correct.13

Q.   Leaving aside your work as an analyst, it's right that you've contributed to this14

investigation to some extent in an investigatory role as well?15

A.   Yes, that's correct as well.16

Q.   In the sense that you've had contact with witnesses and even attended17

interviews.  I think last week when we met, you put it as a -- a second chair in18

interviews.19

A.   That's correct.  I attended a interview with witness in the presence of an20

investigator who was leading the investigation -- or, sorry, leading that interview.21

Q.   And you've also had meetings with State authorities.  I won't go into exactly22

which ones, but you've had meetings on behalf of the Office of the Prosecutor with23

various State authorities?24

A.   Yes, that's correct.25
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Q.   In fact, the prosecutor generals of at least two States?1

A.   Not the prosecutor generals themselves, the office of the prosecutor general.2

Q.   (Overlapping speakers).  Thank you.  And in relation to those meetings, to the3

best of your knowledge, were any notes or records made of what was discussed?4

A.   Not by myself, no.5

MR POWLES:  I'm being reminded of the five-second rule, your Honour.  I'll bear6

that in mind.  Thank you.7

Q.   Moving on then to your work as an analyst, you told us yesterday that you have8

produced -- or, had produced several reports based on the analysis that you'd9

undertaken.10

A.   Yes, that is correct.11

Q.   And that's reports in the plural rather than the singular?12

A.   Yes, that's correct.13

Q.   And you told us I think that your work was reported in several ways in that it14

could be through verbal briefings?15

A.   Yes.16

Q.   And through written formal reports?17

A.   Yes.18

Q.   Now, in relation to those other written reports, do you still have them or are19

they still available?20

A.   Yes, they are available.21

Q.   And subject to any confidential material being redacted from them, as far as22

you're aware, they're available to be disclosed if necessary?23

A.   I'm not aware of the disclosure rules but they are available in our system.24

Q.   Thank you.  Now, with regards to this report, the one that you prepared for the25
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purposes of these proceedings, there came a point when you were clearly going to be1

a witness in these proceedings to present that report?2

A.   Yes, that's correct.3

Q.   Now, you were asked yesterday in respect of this report whether members of4

the Prosecution team or, indeed, anyone else for that matter had asked you to make5

changes to that report; do you remember that?6

A.   Yes, I remember that.7

Q.   And you answered that key changes had been made to the focus of the people8

confirmed in the DCC?9

A.   I believe I answered that there were changes made to limit the people in the10

report to those who were mentioned in the DCC.11

Q.   That's right, yes.12

A.   (Overlapping speakers) ... yeah.13

Q.   That I think you said was the primary change that you made?14

A.   Yes, that's correct.15

Q.   And there were other changes, I think you referred to them as clarifications16

for -- clarifications of information when the report wasn't clear or maybe didn't -- or17

maybe wasn't being interpreted in the way that you wanted it to be interpreted,18

request for changes would have come in then?19

A.   Yes, that's correct.  So part of the normal feedback process when you send the20

report out, people provide feedback on that report and provide comments on that21

report.22

Q.   And that was correcting minor errors, I think you described them as?23

A.   Yeah, correcting minor errors such as typos, maybe where I miscounted some of24

the numbers, or where I had actually maybe not been consistent in some of my25
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reporting.1

Q.   Yes, I think you referred to inconsistencies as well.  So errors and2

inconsistencies were bought to your attention and changes were made to the report?3

A.   Yes, that's correct.4

Q.   And I think you described that yesterday as a process between you and what5

you described as the client?6

A.   That's correct.  So myself, the Prosecution division and other people who read7

the report, such as the investigators or maybe my analysis team leader as well.8

Q.   And amongst that you would include as your client the senior trial attorney?9

A.   Yes, I would.10

Q.   The lawyer in the case.  I won't name your previous --11

MR POWLES:  Am I going too fast again?12

THE COURT OFFICER:  Way too fast, Counsel.13

MR POWLES:  Really?14

THE COURT OFFICER:  So please slow down.15

MR POWLES:  Well, okay, I will bear that in mind.16

PRESIDING JUDGE SCHMITT:  You see that the Presiding Judge does not recognize17

that you are too fast.  More experienced people with these things are aware of these18

facts.19

MR POWLES:  Please, please forgive me, and I will do my utmost to go as slow as20

I can.21

Q.   Now, without naming your previous employer, you worked as an analyst for22

them as well?23

A.   Yes, I did.24

Q.   And you worked on reports for them as well?25
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A.   Yes, I did write reports for them as well, yes.1

Q.   And were you a witness in any proceedings in any other tribunals?2

A. For international tribunals, no, I have not been.  For other previous3

employment back in my home country, yes, I have been a witness there.4

Q.   Is that in relation to being a telecoms analyst?5

A.   Back in my home country, no, it wasn't.6

Q.   So this is the first time that you've appeared as a telecoms analyst as a witness in7

court?8

A.   That's correct.9

Q.   Now, just in terms of the way that this report was prepared then, so there were10

changes made to inconsistencies and errors, and there was that dialogue between you11

and the senior trial attorney.  Now, I'm not suggesting that there's anything wrong12

with that, in fact, far from it.  We would suggest that that's the normal dialogue13

between a potential witness and a lawyer in preparation for a case.14

A.   I'll actually correct that.  The dialogue actually occurred before it was proposed15

that I would be a witness for the case.  So the dialogue was actually occurring at a16

time when the report was being written.  And it was subsequent to that process, I17

understand, or at least it was subsequent to that process that I was then informed that18

I would be possibly called as a witness.19

Q.   But certainly there was dialogues between you and the senior trial attorney as to20

what should go into the report and what shouldn't?21

A.   There was, yes, I would say, there was those conversations, but not in that22

manner.  There's a framework put in place by the client, in this case the senior trial23

lawyer, in terms of what the objectives are he would like to see in the report, pieces of24

information that would be useful to him for progressing his case.  What then goes25
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into the report is then ultimately my decision as the author of that report.1

Q.   And one of the things that you amended you told us yesterday, one of the2

inconsistencies was in relation to the call sequence table.  Do you remember that?3

And you highlighted that in some instances calls for a witness would be put after the4

VWU cut-off date whereas they should have been before the VWU cut-off date?5

A.   That's correct.  As I said yesterday, we didn't have an exact time of when6

handovers were made, so I made an assessment as to when the most likely point7

would have been for the handover given knowledge of flight arrivals into the airport8

and the most likely time that a person may have arrived in this country.  On a couple9

of occasions I had put rows afterwards and then as you say I then put those rows10

before when the cut-off would have occurred, when I assessed the cut-off would have11

occurred.12

Q.   Yes.  And, again, those previous versions of your report, they will still be13

available, will they?  I see nodding.14

A.   Yes, they are available.15

Q.   I take that as a yes.  Thank you.16

A.   Sorry.  I'm just waiting for translation to -- sorry, the five-second rule.17

Q.   Sorry. We're all learning.18

In relation to CDRs in the report, you told us yesterday that if duplicates were19

contained in your database, a decision was made not to include duplicate data to20

simplify the process.  Do you remember that?21

A.   Yes, that's correct. It was decided that anything that was purely a duplicate,22

therefore, not a secondary record showing different information, but purely a23

duplicate of the data, that wouldn't be included.  It was decided that that was to24

simplify the process and, therefore, not overwhelm people with irrelevant25
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information that didn't necessarily add information to their case.1

Q.   Now, witness, by "duplicate," do you mean the same piece of information2

duplicated from the same provider or the same piece of information duplicated from3

two different sources or both?4

A.   No, purely the first one.  It's purely where the same information has been5

provided from the same provider on more than one occasion.6

The second scenario referred to, where it's information from two separate sources,7

both of those sources have been included in the report.  In that scenario the8

information is not considered as being a duplicate.  It's actually considered as being9

two separate pieces of information which may support the same fact.10

Q.   I see.  Moving on then to the actual contents of your report, after extensive11

research and consideration of records found by the Office of the Prosecutor, your12

analytical research has shown that there was no contact after the so-called cut-off date13

between Mr Kilolo and seven witnesses.14

A.   I would have to refer to my report to give you the exact number.15

Q.   Shall we do that --16

A.   Okay.17

Q. -- together.  The first one is D-2 at page 5 of your report.  I can give the CAR18

number if it's that helpful as well, it's CAR-OTP-0090-0616.  And at the top there at19

paragraph 4.1.3, no contact between D-2 and the accused, that's Mr Kilolo, has been20

identified between the start of the VWU cut-off period and the end of D-2's21

testimony?22

A.   That's correct.  For the numbers that I'm aware of, I have not identified any23

contact between those two parties during that period.24

Q.   So that's no contact for the first witness.25
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The second witness is D-3 at page 6 of the page CAR-OTP-0090-0616, paragraph 4.2.3,1

no contact between D-3 and the accused has been identified between the start of the2

VW cut-off date and the end of D-3's testimony.3

A.   That's correct.4

Q.   The third witness, D-6, page 8 of your report, I'll just give the last four numbers5

of CAR reference, 0619, at paragraph 4.4.3, again, no contacts identified between the6

witness and the accused from the start of the VWU cut-off date to the end of D-6's7

testimony?8

A.   Yeah.9

Q.   Fourth witness, D-29, at page 13 of your report, four, the last four digits of the10

CAR number 0624, and it's paragraph 4.10.2, again, no contacts during the prohibited11

period were identified?12

A.   Yes, that's correct.13

Q.   Sorry.  The fifth witness, D-55, over the page on page 0625, paragraph 4.12.2,14

again, no contacts during the prohibited period were identified?15

A.   Yes, that's correct.16

Q.   Sixth witness, D-57, over the page, paragraph 4.13.2, no contacts during the17

prohibited period were identified?18

A.   Yes, that's correct.19

Q.   And the seventh witness, D-64, paragraph 4.14.2, over the page, page 16 again,20

no contacts during the prohibited period were identified?21

A.   That's correct.22

Q.   So that's a total of seven witnesses.23

Can I just clarify in relation to D-25, at page 11, of your report, because at page 11,24

that's CAR-OTP-0090-0622, at paragraph 4.8.2, you say "No contacts during the25
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prohibited period."  Do you see that?1

A.   Can you repeat the paragraph number?2

Q.   Yes, paragraph 4.8.2.3

A.   Yes.4

Q.   One, two, three, four, the fourth line down, "No contacts during the prohibited5

period were identified."6

A.   Correct, I say that, and then in the box I have (indiscernible) yes.  I'll have to7

refer to the call sequence tables to clarify that.8

Q.   Well, I can spare you that, because it appears there's at least an inconsistency or9

an error in this regard, because if you look, first of all, the box and then if you look at10

paragraph 4.8.3 --11

A.   Yes.12

Q. -- CDR further show 11 contacts between Kilolo and D-25 after the VWU cut-off13

period.  Is that an error in your report?14

A.   I'll have to look at the call sequence tables before I can confirm or deny that.15

Q.   Now, you appreciate I'm sure, Witness, that when analysing data and when16

appearing as an analyst, it's important that your role is simply to summarise evidence17

and data?18

A.   No, that's not correct.  The role of an analyst is not simply to summarise data.19

The role of an analyst is to provide -- is to value add to the information, and the role20

of the analyst is actually to provide guidance and assessments of likelihood,21

assessments of probability on certain factors as well.  So the role of the analyst is22

much more than just simply summarizing information.23

Q.   I see.  Well, of course, we have the order of the Trial Chamber yesterday in24

relation to the scope of your testimony.  But thank you very much for your25
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clarification.1

And yesterday when you were being asked questions by my learned friend2

Mr Larochelle, he asked you regarding witnesses who said that they had been in3

contact with an accused during the cut-off period, and he said to you this:  "If the4

witness is lying, that could explain the reason why there is no contact."5

And you replied, "That could be one possible explanation for it."6

PRESIDING JUDGE SCHMITT:  Please one moment.7

MS STRUYVEN:  Excuse me, Mr President, to interrupt the cross-examination, but8

I think it would be helpful if we would have the references to the transcript.  If my9

colleagues are citing to questions that were asked yesterday, if they can refer to the10

actual page and line number of the transcript in which that question was asked.11

MR POWLES:  Certainly.  I'm very grateful to my learned friend for the12

intervention.13

PRESIDING JUDGE SCHMITT:  Can you provide us with this information?14

MR POWLES:  Now, of course I understand that these are the draft transcript that15

we received the day before, so the page numbers and the references may not be16

exactly the same.  Yes.  It's at page 105, line 9.  And your response is at page -- line17

11.18

A.   Yes, I recall the question.  I did say that, but what I didn't say yesterday was19

that I have no reason to believe that the witness was lying at the time.  And that's20

still my position now.  I have no reason to believe that the witness was lying when21

he told us that information.22

Q.   So at line 14 you said that would be one possible explanation for it?23

A.   I did, yes.24

Q.   And then at line 17 the learned Presiding Judge interjected and reminded25
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Mr Larochelle that other witness would -- other witnesses would be dealing with that1

and recommended not to go into -- into too much speculation; do you remember that?2

A.   Yes, I recall that.3

Q.   And you, as an analyst, presumably would degree with that, that speculation is4

a bad thing?5

A.   Speculation as opposed to assessment, yes.6

Q.   Yes.  Not to speculate one way or another.7

A. I think it depends on your definition of "speculation" there, so --8

Q.   Well, you would certainly want to limit speculation in your report.  As an9

analyst you would rather deal with hard facts rather than speculation?10

A.   No, I won't agree with that as well.  The role of an analyst is to deal with more11

than just hard facts.  We deal with information.  We deal with information in its12

broader sense.  And as -- part of the role is to look at all the information that's13

available to provide an assessment on that information.  Facts are better than14

speculation, yes, but speculation also does form part of the analysis process because15

part of what we're looking at is that speculation to determine does it have validity,16

does it have any substance to it, and does it provide any other lines of inquiry that17

need to be followed up to actually add possibly more evidence to the case as well.18

Q.   But as an analyst you'd want to provide a fair and balanced report, wouldn't19

you, and not speculate about things that you don't know about?20

A.   That's correct.  I mean, the mandate is to provide a balanced unbias -- well,21

preferably unbiased view --22

Q.   Yes.23

A. -- on the facts, the information that is available at the time.24

Q.   Absolutely.  With that in mind, can we then turn to page 2 of your report,25
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CAR-OTP-0090-0613 and what you describe in your report as the key points.  And1

you were asked to go through all four of these key points yesterday and highlight2

them.  And the fourth one that you highlighted, as one of your key points, was that3

"The telephones allegedly supplied by Kilolo and Mangenda to several witnesses (e.g.4

D-3) have not been identified."5

A.   Yes, that is correct.6

Q.   And then you speculate this may account for the absence of contacts between7

the accused and some of the witnesses during their period of testimony?8

A.   I would not define that as speculation myself.  I would not describe that as9

speculation.  I would describe that as a limitation to the data that I'm looking at.10

Q.   Another, and using your words, limitation to the data that you're looking at,11

and perhaps even a more obvious interpretation of it, is where there's no evidence of12

any contact between a particular accused and a particular witness that there simply13

was no contact?14

A.   That may be the case as well, yes.  That sentence was put in because we had an15

allegation that had been made.  It was a key allegation as part of the investigation.16

And I felt that it needed to be brought to the attention --17

Q.   Yes.18

A. -- of the people who are reading the report to describe a potential limitation.19

Q.   Now, in terms of that allegation, you appreciate that the Prosecution's case is20

that that allegation is made by D-2 and D-3 who are presented in these proceedings as21

the -- by the Prosecution as self-confessed perjurers?22

A.   I'm aware of that, yes.23

Q.   And as an analyst --24

A.   (Overlapping speakers)25
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Q. -- after extensive research of all of the data that you've been through, you found1

nothing to corroborate that allegation by those two alleged self-confessed perjurers.2

A.   At this point in time, as I say, I have not identified the phones that they allege3

they received.  And I -- my previous statement, I have nothing to indicate that they4

were lying at the time they'd made those statements to us as well.5

Q.   Moving on then, although your report is titled telecommunication contacts6

between accused and defence witnesses, would you accept that a more accurate title7

might have been contacts between phones associated with accused and phones8

associated with witnesses?9

A.   That would also be an acceptable title.10

Q.   Yes.  Because, of course, if you're being fair and open minded and, most11

importantly, accurate, for the vast majority of contacts, it's impossible for you to know12

for certain who is actually speaking or using a particular phone at any given time?13

A.   That's correct.  I can only look at the patterns of behaviour of the phone and14

make an assessment of who is using the phone at the time as well.  The title, as15

reflected there, was a balance given that I'm not aware of how au fait people are with16

telecommunications information.  And if I'd had made a title too technical people17

may not have understood the purpose of the report or the scope of the report as well.18

Q.   Because of course it follows that more than one person can use a phone?19

A.   That's correct.  So the attributions we have are attributions at specific points in20

time and their probabilities and likelihoods of who was using the phone at the time.21

Q.   But even so, even within the content of your report you accept that more than22

one person can use any given phone at any given time.23

A.   Well, not at any given time, but over a period of time more than --24

Q.   Yes.25
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A. -- one person can use a phone.1

Q.   You refer to D-29 and D-30 as husband and wife and so calls attributed to D-292

you say could have involved D-30?3

A.   Yes, that is correct.4

Q.   If we look at page 12 of your report, paragraph 4.9.3, you deal there with alleged5

contacts between D-26 and Mr Kilolo and you there say that Mr Kilolo was using a6

number attributed to Mr Mangenda.7

A.   Yes, that's correct.8

Q.   So another example of more than one person allegedly using the same number?9

A.   Yes, that is correct.10

Q.   Now, the independent counsel has asserted that Mr Kilolo was using that phone11

at that time?12

A.   Yes, I believe that is recorded information where the independent counsel heard13

Mr Kilolo using the phone at that time.14

Q.   And you say that he -- at the bottom of paragraph 4.9.3 that that phone was15

being used to communicate with D-26?16

A.   Yes, that's the information that was provided by the independent counsel.17

Q.   And, yes, if you look at the footnote, footnote 31, you refer to18

CAR-OTP-0074-0900.19

A.   Yes, it does refer to that ERN.20

MR POWLES:  That is the independent counsel's report and I'm going to ask that we21

look at that.  I think it may be appropriate therefore to go into private session given22

the potential confidential nature of that report.23

PRESIDING JUDGE SCHMITT:  We go then in private session.24

MR POWLES:  Perhaps these should be handed out, your Honour.25
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PRESIDING JUDGE SCHMITT:  I have it not on my table here.1

(Private session at 10.10 a.m.)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Open session at 10.14 a.m.)8

MR POWLES:  If we turn to page -- sorry.9

THE COURT OFFICER:  We are back in open session.10

MR POWLES:11

Q.   Page 200 of your report, CAR-OTP-0090-0813, appendix B20.  If we look there12

at lines 1 and 2 for calls on 20 August 2013:  Party 1, Kilolo; party 2, not identified.13

A.   Correct.  So that's the parties as identified by the independent counsel --14

Q.   Yes.15

A. -- in his report.16

Q.   Now, you may have other material or information that may link a particular17

number to a particular witness, but as far as you're concerned the person best placed18

to identify who is on a particular call, that would be the independent counsel; is that19

who we should direct questions to?20

A.   I would not agree with the statement you put it as posed.  I wouldn't21

necessarily say he's the best placed.  He's a person who has the ability to do that.  So22

he'd be the best person to ask the questions of who he actually heard and why he23

actually came to that conclusion.24

Q.   As far as you're aware, has anyone in the Office of the Prosecutor listened to25
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these intercepts to try and identify who is actually on the recordings?1

A.   I know people have listened to intercepts, but I don't know which intercepts2

they have listened.  I don't know which people listened to what particular intercepts.3

Q.   And that -- was that with a -- with a view to identify who may have been4

speaking and who not?5

A.   I couldn't tell you the exact purpose that they were listening to the intercepts.6

I believe there was probably a multiple number of different reasons that they were7

listening to the intercepts, both to get the actual words that were being spoken, but8

possibly also for what you're also saying as well.9

Q.   It's not something you've done though?10

A.   That's correct.  Not being fluent in French there is little point to me to actually11

listen to the intercepts directly because I don't understand what they're actually12

talking about.13

Q.   In relation to any attributions made by the independent counsel, presumably14

they can be addressed to him as well in terms of how he's come to his conclusions to15

attribute numbers to individuals and so on and so forth?16

A.   Yes, I can't answer the question about --17

Q.   Yes.18

A. -- how he's come to his conclusions.19

Q.   Moving on then to VWU cut-off dates.  The first point is that your report20

details many contacts with witnesses outside of the cut-off period; that's right, isn't it?21

A.   Yes, that's correct.22

Q.   If we go back to your key points at page 2 of your report, the first bullet point, a23

total of 897 contacts between Kilolo and Defence witnesses confirmed in the24

confirmation system have been identified?25
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A.   Yes, that's what it says.1

Q.   And then you refer to 110 of which occurred during a period when no contacts2

were permitted with witnesses in accordance with the VWU protocol?3

A.   That's correct.4

Q.   Now, my maths is nearly as bad as my French, but I think even I can work out5

that 897, 897 --6

PRESIDING JUDGE SCHMITT:  May I interrupt.  I think when we look at the key7

points it says 170 were SMS, and to be precise, 110 were the contacts apart from SMS.8

I just wanted to clarify that.9

MR POWLES:  Yes.  Thank you, your Honour.  I was going to come on to SMSs10

afterwards.11

PRESIDING JUDGE SCHMITT:  (Microphone not activated)12

MR POWLES:  Thank you.13

Q.   So 897 contacts overall.  Of those 897, the first sub-bullet point, as it were, you14

say 110 of which occurred during a period when no contacts were permitted?15

A.   Yes, I do.16

Q.   And as I say by my calculation that means that 787 contacts occurred during a17

period which was permitted?18

A.   That's a logical conclusion, yes.19

Q.   Yes.  Same process with the SMSs.  170 SMSs?20

A.   Yes.21

Q.   Eight of which you say occurred during a period when no contacts were22

permitted?23

A.   Yes, that's correct.24

Q.   Meaning again 162 were during a period which was permitted?25
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A.   Correct.1

Q.   Now, stating the obvious perhaps, but in relation to those 787 calls and 1622

SMSs, it's inevitable, isn't it, that a calling party is going to need to be in contact with3

their witnesses in advance of their testimony?4

A.   That is a logical conclusion, yes.5

Q.   Yes.  To arrange meetings, to arrange their travel and indeed a degree of6

witness preparation?7

A.   That's correct and that's why I've made no comment on what was an acceptable8

level of contact before -- before the VWU cut-off date, and I've made no assessment as9

to what may or may not have been proper in that context.10

Q.   Referring very briefly to a filing made by the Office of the Prosecutor on11

21 September of this year, it's a public document, corrected version of Prosecution's12

application for leave to appeal the decision on witnesses preparation familiarisation,13

it's said there paragraph 9:  "Witness preparation helps to reduce a witness's stress14

and anxiety about testifying."15

And then at page 11 -- at paragraph 11:  "Enabling interaction with counsel on the16

substantive aspects of their evidence may help to increase a witness's confidence and17

may reduce their reluctance to" travel -- "reluctance to reveal sensitive information on18

the stand."19

A. I haven't seen that document and I'm not a lawyer so I have never been20

involved in the preparation of a witness, so I don't know.  I can't comment on what21

that process is and what's proper in that process.22

Q.   Just for the record, that document, the reference for that is23

ICC-01/05-01/13-17 -- 1276.24

Considering then the contact that you say occurred during a period that was not25
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permitted --1

A.   It's not appeared that I say it's not permitted.  It's the information I've been2

provided from the Victims and Witnesses Unit --3

Q.   Absolutely.4

A. -- on the cut-off dates.5

Q.   That's -- that's the point I wanted to make and that's why I think it would be6

helpful to look very carefully at that because cut-off dates are not an exact science, are7

they?8

A. I -- as I say, I haven't been involved in the determination of cut-off dates.  I9

can't comment on what is precise in that -- in that matter.10

Q.   You're right to some extent, Witness, but it's right also that you told us earlier11

that one of the amendments and changes that you made to your report was to move12

the cut-off line in relation to when the period would start?13

A.   That was based on the information that I was aware of.  So it was based on the14

knowledge that I was aware of at the time.  It wasn't based on what the definition of15

a VWU cut-off date may be that they may use in which may have been communicated16

to another party.17

Q.   But you overlayed your interpretation on it as well.  If we look at the18

transcripts from yesterday, page 82, lines 7 to 16, you told us yesterday that, "Where19

the witness testified via video link, I've used the entire date as being the cut-off date,20

and where the witness testified in The Hague, I've used the later period where I21

assumed," and then you repeated, "where I assumed the witness would have arrived22

in The Hague as a cut-off period.  Generally where I don't have a time or any23

information on time, I've looked effectively at the arrival times of key flights into the24

main airport and used the late arrival times of flights as an estimated cut-off date or25
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cut-off time for that."  Do you remember saying that yesterday?1

A.   Yes, that's what I said.  So I'll go back to my previous comment in that I didn't2

have the information on when an exact cut-off date may have occurred, so I have3

made an assessment as to when the most likely time would have been for that.4

Q.   So your assessment in relation to Hague testimony based on assumptions as5

you said yesterday?6

A.   I would probably reclarify that word, given the -- I would use more of an7

assessment, rather than assumption, but --8

Q.   And in relation to the video-link testimony, you've taken the very first thing in9

the morning as the cut-off time?10

A.   I have, yes.11

Q.   You would accept, as you prefaced at the beginning of this issue, that when it12

comes to determining exact VWU cut-off periods, the VWU are better placed than you13

in assessing when a cut-off actually took place?14

A.   Yes, that's correct.15

Q.   Importantly they're better placed to answer questions about whether a16

particular cut-off was communicated to a calling party?17

A.   I would believe that would be the case as well.18

MR POWLES:  May we go into private session again, please, your Honour.19

PRESIDING JUDGE SCHMITT:  I don't have any reason to doubt your assessment20

so we are doing that.21

MR POWLES:  Thank you, your Honour.22

(Private session at 10.26 a.m.)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Open session at 10.34 a.m.)13

THE COURT OFFICER:  We are in open session.14

MR POWLES:  Thank you very much.  Apologies again.15

Q.   So some calls over 10 seconds may be voicemail recordings?16

A.   Yes, that's correct, not maybe, but highly likely that they are.17

Q.   And in fairness, even calls or contacts in excess of 10 seconds may not be18

substantive communications.  And I say that because of course two telephones may19

be connected, but the people on either end of those calls may not be able to hear each20

other, particularly with mobile devices.21

A.   That is possible as well.  And by the same logic, a call less than 10 seconds may22

also be substantive conversation, may also be substantive communications as well.23

Q.   That's right.24

A.   So the 10 second time frame I have used is an assessment as to what is the most25
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likely period when a substantive communication may have occurred.1

Q.   Because we've all been there when we run our mobiles, and we're saying "I can't2

hear you" and the other person is saying "I can't hear you," and the line isn't very3

good, and there's lots of toing and froing?4

A.   I've had that experience, yes.5

Q.   And from my own experience in Africa sometimes it can be even worse?6

A.   I believe that may be the case with Africa as well.7

Q.   And one final little detail.  Of course, sometimes it happens you make a call8

and you forget to hang up and the call stays connected?9

A.   That can happen.  But I would request that you direct that question to the10

expert when he comes and testifies about how the durations are actually are11

calculated within the telephone within the telecommunication services providers.12

Q.   Yes, we will do that.  Thank you very much, Witness.13

MR POWLES:  Thank you, your Honour.  Those conclude our questions.14

PRESIDING JUDGE SCHMITT:  Thank you very much.15

Who will be the next for the Defence?  Mrs Taylor, please.16

MS TAYLOR:  Thank you very much.17

PRESIDING JUDGE SCHMITT:  Thank you.18

MS TAYLOR:  If you don't mind, I just have to put my lectern up and arrange19

myself.20

PRESIDING JUDGE SCHMITT:  Take all your time that you need.21

MS TAYLOR:  Thank you very much for your indulgence.22

QUESTIONED BY MS TAYLOR:23

Q.   Good morning, Mr Witness.  I hope you can see me all the way back here?24

A.   Yes, I can.25
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Q.   That's great.  And I will try to do my best to speak slowly and be reminded1

from anyone nearby.2

So you joined the Article 70 case in February 2014; that's correct?3

A.   That's my recollection, yes.4

Q.   And the data received from Orange Cameroon, that was received in June 2013?5

A.   I can't recollect the exact date, sorry.  I'll have to -- I'll have to look at the6

records to confirm -- confirm that.7

Q.   Was it received before you joined the Article 70 case?8

A.   That, I can't recall.9

Q.   Can you recall what percentage of intercepts or CDRs had been collected before10

you joined the case?11

A.   No, I'm not aware of that.  I couldn't give you a figure on that.12

Q.   Do you know who was responsible for handling any of this type of information13

which was received before you joined the case?14

A.   Before I joined the case, no, I'm not aware of that.15

Q.   And you're not aware of what qualifications they had?16

A.   No, I'm not.17

Q.   Do you recall what systems were in place for registering this type of evidence18

before you joined the case?19

A.   Not specifically, no.  I know there are systems in place within the Office of the20

Prosecutor for registering materials that come in.  Beyond that, that's all that I'm21

aware of.22

Q.   When you joined the Article 70 case, did you change any of the systems for23

processing data or this type of data?24

A.   The intercepted communications you're referring to?25
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Q.   Yes.1

A.   No, I did not.2

Q.   So the systems that you used for processing data, that's the same that was used3

previously?4

A.   I did very little with processing the intercepted materials.  Most of my focus5

was on analysing the call data records that were coming into the office.6

Q.   Were the systems you used for analyzing the call data records, was that a7

system you implemented or it was already in place?8

A.   The call data record system did change.  There was an external party who was9

assisting with the integration of the records.  I did change that to bring that more10

back in-house to use the Excel systems in-house to look at those records so that I had11

more control over the data myself.12

Q.   And who was this external party?13

MS TAYLOR:  Should I go into private session, Mr President?14

THE WITNESS:  I'm not sure the State, the State Party wishes their identity to be15

disclosed in public session.16

PRESIDING JUDGE SCHMITT:  Then we are going in private session, yes.17

(Private session at 10.41 a.m.)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Open session at 10.41 a.m.)7

THE COURT OFFICER:  We are back in open session.8

THE WITNESS:  Some of the limitations have already been raised by your colleague9

this morning, so the potential for misdials to have occurred, the potential for people10

maybe not to speak if a phone call is occurring.  What you can actually interpret11

from the data itself is also a limitation of the information as well.12

MS TAYLOR:13

Q.   Now I'd like to move towards the system that you used for receiving and14

storing this type of information.  You explained yesterday, again, this is page 30, that15

you received some of the data, national authorities, in Excel and PDF format?16

A.   Yes, that's correct.17

Q.   For those that you received in Excel format, how many of them were18

electronically signed?19

A.   Sorry, what do you mean "electronically signed"?20

Q.   Were they protected in such a way that they couldn't be modified?21

A.   I can't comment on that.  I accessed the records from our evidence system.22

What occurred before they were actually placed into the evidence system, I'm not23

aware of that.24

Q.   So you have no personal knowledge of the format they were in when they were25
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received from national authorities?1

A.   Not that I'm aware of, apart from what is actually reflected in the evidence2

system itself.3

Q.   And for the PDF documents, yesterday, this is page 30, line 10, you stated that4

"We had the information put into Excel format."5

By the word "we," do you mean there was more than one person doing this?6

A.   Yes, that's correct.7

Q.   How many different persons?  Do you recall?8

A.   I believe it would have been possibly five people.9

Q.   And what were their qualifications?10

A.   That, I'm not aware of.  They were staff members who were asked literally to11

type the PDF sheet into the Excel spreadsheet.12

Q.   So this -- I'll wait.  This information was manually typed?13

A.   Yes, it was.14

Q.   And who checked it?15

A.   I did.16

Q.   Could I ask you -- could I ask to bring up your report, and it's17

CAR-OTP-0090-0831 at 0836.18

This shouldn't be shown on the public monitor though.19

Were the numbers on this page manually standardized?20

A.   Yes, they were.21

Q.   Would you look at the first number on this page.  I'm not going to read it out.22

It's a number from Republic of Congo, isn't it?23

A.   I can't recall exactly, but I believe the first three digits are -- are that.24

Q.   And if we take off the country code there are eight digits?25
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A.   Yes.1

Q.   And if you look at the number below it's from the same country, isn't it?2

A.   Yes, it is.3

Q.   But it has nine digits?4

A.   Correct.5

Q.   So mistakes could have been made when manually typing information in?6

A.   Initially, yes, but I will say before I did the call sequence tables I did go back to7

the original data to look at the actual original PDF, to look at the original PDF as well.8

Q.   But even though you checked some of these things, mistakes did end up in the9

report?10

A.   Yes, they did.11

Q.   When you joined the International Criminal Court, did someone explain to you12

the Prosecutor's duty to search for exculpatory evidence?13

A.   Yes, the roles of both INCRIM and PEXO obligations were explained.14

Q.   And when you joined the case?15

A.   I can't recall when I joined the case, but I know it has been a theme throughout16

the case that we do have a duty for both aspects, but I can't recall if it was specifically17

explained to me.18

Q.   And were you informed of a working hypothesis for exculpatory issues or19

circumstances in this case?20

A.   I can't recall being specifically informed of that.  I can't recall either way.21

Q.   Were you directed to investigate or test issues concerning the credibility or22

reliability of the evidence you received?23

A.   That's actually a standing mandate within the analysis unit and that's the24

specific reason why the analysis management is separate from the case management25
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so that those issues can be independent of one another.1

Q.   I'd like to go back to your report again and it's ERN 0761.  These are the2

detention unit logs.  And this is a document showing your interpretation of several3

fields?4

A.   That's correct.5

Q.   Yesterday page 47, line 3, you referred to the one which was highlighted and6

you testified that you believe that's a code that's used internally within the DCC to7

identify different types of phone calls; that's correct?8

A.   Yes, that's my understanding.9

Q.   That's your understanding.  Initial Excel sheet doesn't in fact have an10

explanation, does it?11

A.   I don't recall seeing one, no.12

Q.   So this interpretation is based on your belief?13

A.   It's based on information that I have received from people within the ICC.14

Q.   Which people in the ICC did you receive this information from?15

A.   I believe it actually would have been from the other records contained in this16

document which detail the privileged and non-privileged calls that I've actually got17

that from.  I'd have to -- I'd have to verify that.  I can't recall.18

Q.   That information isn't cited in this explanation though, is it?19

A.   No, it's not.20

Q.   I'd like to turn to the next ERN which is in your report, it's the next page, 0762.21

And yesterday again, this is page 47 of the transcripts, line 11 onwards, you testified22

that the main difference between this sample and the one before it was this one shows23

the number from which the calls were being made?24

A.   Yes, that's correct.25
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Q.   And this would be extension 9805.1

A.   Yes, that's correct.2

Q.   And you further testified that the direction incoming was a misnomer and that3

it was your belief that this meant that the call was incoming into the system?4

A.   That's correct.  Incoming into the recording system not incoming into the5

detention centre itself.6

Q.   Again, there's nothing in this record which explains that, is there?7

A.   That's correct.8

Q.   Again, this is your belief?9

A.   From my recollection, I believe I was informed by the PD that it was not10

possible to actually call into the detention centre directly to a detainee and that's what11

the information was based on.12

Q.   For the record, Mr Witness, by PD you mean Prosecutor -- Prosecution13

Division?14

A.   Sorry, yes.15

Q.   So the source of your information was the Prosecution Division?16

A.   That's my recollection, yes.17

Q.   And when asked whose extension this was, you said you had been informed it18

was Mr Bemba's?19

A.   That's correct.20

Q.   And this information isn't reflected in this record?21

A.   That's also correct.22

Q.   You were just informed by someone in Prosecution?23

A.   I believe that to be the case, yes.24

Q.   I'd now like to turn to the records you received from the national authorities.25
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And I believe when we -- when Mr Larochelle met you on 24 September he asked you1

how you assessed the reliability of the records you received. Do you recall what you2

said?3

A.   My recollection was that I didn't -- I believe he asked me did I actually go to the4

telecommunications service providers themselves to assess the reliability of the5

records.  I believe I said no, that I didn't go back to the telecommunications service6

providers themselves, but my assessment was based on the internal consistencies of7

the data itself.8

Q.   And according to your experience which we heard yesterday you haven't9

worked with telecommunication providers in the DRC or Cameroon or Sweden?10

A.   That is correct, I haven't worked for a telecommunications service provider in11

those countries.12

Q.   And before you joined the ICC you hadn't been asked to analyse call data13

records from these countries?14

A.   I don't recall those countries coming up in my previous analysis.15

Q.   And the reliability of call data records, it can vary between countries and16

between telecom service providers?17

A.   Yes, it can.  The companies we're looking at though are pretty much all18

multinational, so the VodaCom in DRC is owned by a multinational company.19

TeliaSonera is a Swedish company which I understand does abide by the legislation20

in those countries, and I believe that most of the records in here actually do come21

from western -- what I would define as western telecommunications service providers22

which are working within legislative frameworks of their countries.23

Q.   Sorry, I'm just waiting for the transcript.  I think you just said that, I don't have24

the specific reference, one of the providers -- or that you believe that they abide by the25
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conditions; that's correct?1

A.   Words to that effect.2

Q.   Did you request documentation to this effect?3

A.   I didn't, no.  That's not my role.4

Q.   And can I turn back to your report, page 134, ERN 0747.5

A.   0747.6

Q.   If I could just turn to footnote 17.7

MS TAYLOR:  And out of an abundance of caution, perhaps we should go into8

private session given what the witness said previously.9

PRESIDING JUDGE SCHMITT:  Okay.  Private session.10

(Private session at 10.55 a.m.)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Open session at 10.56 a.m.)7

THE COURT OFFICER:  We're back in open session.8

MS TAYLOR:9

Q.   In your report you've defined substantive calls as ones of 10 seconds or longer.10

And this is an assumption -- I don't know if your response was noted.11

A.   Yes, that's -- yes, correct.12

Q.   And this is an assumption you've established?13

A.   I wouldn't define it as an assumption.  It's a practice that I've established here.14

Advice by myself and other analysts that uses telecommunications records, we15

decided, we determined that the 10 second was a reasonable amount.  I will point16

out that 10 seconds is actually much more than what I would standardly use back in17

my home agency back in (Redacted). Back there I generally use a 7-second time frame18

to determine that.19

Q.   You testified earlier today that you haven't appeared as an expert witness for20

telecommunications before?21

A.   My understanding is I'm not here as an expert on telecommunications here22

today, I'm here as a summary witness for a report, but to answer your question, no, I23

have not appeared as an expert witness for telecommunications.24

Q.   So the assumption that you're using hasn't been tested in court proceedings?25
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A.   I couldn't answer that question.  I don't know if it has or has not been.1

Q.   And this standard assumes a connection was made?2

A.   The standard is based on the duration times of the telecommunications service3

provider.  Whether a connection was or was not made, I'll redirect that question to4

the expert witness to answer it when he testifies.  Or I would suggest that he's5

probably better placed to answer that question.6

Q.   So you would accept for the purposes of your report that different7

telecommunication providers calculate duration and commencement differently.8

Some calculate from when the phone starts ringing and some from when it --9

A.   That's my understanding.  And going back to the question from the OTP10

yesterday, that's why I do use the term "about" rather than "at" because some of these11

times do vary between the different telecommunications service providers.12

MS TAYLOR:  Is this a good time to have a break, Mr President?13

PRESIDING JUDGE SCHMITT:  This is not only a good time, I think this is, under14

the circumstances, a perfect time to make a break.  We'll make the break now and we15

will meet again at half past 11.16

THE COURT USHER:  All rise.17

(Recess taken at 10.59 a.m.)18

(Upon resuming in open session at 11.31 a.m.)19

THE COURT USHER:  All rise.20

PRESIDING JUDGE SCHMITT:  Ms Taylor, I think it was your turn.21

THE COURT OFFICER:  Ms Taylor, we are in open session.22

MS TAYLOR:  Thank you very much.  Thank you, Mr President, your Honours.23

Q.   Mr Witness, we're now going to look at your report again, that's24

CAR-OTP-0090-0613, in particular annex A -- sorry, annex A is actually 0630,25
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I believe.1

And previously, when you're examined by Mr Powles, you noted that some of the2

contacts could be call forwarding?3

A.   Yes, that's correct.4

Q.   And this is noted in your annex?5

A.   Yes, that's correct.  Each time that occurs I've placed a footnote under the6

particular row in question.7

Q.   There are about 162 such footnotes.  Does that sound about correct?8

A.   I can't say the number, but that does sound reasonable.9

Q.   Could you turn to ERN 0673 of the same annex.  I apologise, I've got the wrong10

citation.11

Would you accept that there might be calls or contacts in your report which are about12

22 seconds or so?  I have a specific one, item 49, but I'm afraid I wrote the wrong13

ERN down.  But would you accept that that's possible?14

A.   That there are calls of 22 seconds in duration?15

Q.   Yes.16

A.   Yes, I would accept that.17

Q.   And would you accept that you may have noted them as call forwarding to18

voicemail?19

A.   That is possible.20

Q.   So it is possible that the duration of a voicemail could be the same as a21

substantive call?22

A.   I would actually characterise a voicemail as a substantive call because the23

receiving party still has the ability to go and listen to that communication at a later24

time if they so choose.25
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Q.   And would you accept that voicemails can be even up to three minutes or so for1

some network providers?2

A.   I don't know the exact time that a voicemail can last for, but that does sound3

reasonable.4

Q.   So if you don't know the exact time, does that mean that you didn't request the5

networks in your report to inform you of the maximum duration for voicemails?6

A.   That's correct, I have not asked them that question.7

Q.   I would now like to turn to the report prepared by Mr Pluijmers, and that's8

CAR-OTP-0090-1825.  Is that before you now?9

A.   No. I've still got the previous document before me.10

Q.   Is it in the binder I've provided for you?11

A.   The document's on the screen before me now.12

Q.   Are you familiar with this report?13

A.   No, I'm not.  I have not seen this report before.14

Q.   So you're an analyst in this case and you haven't read the report prepared by a15

telecom expert?16

A.   That's correct.17

Q.   That's correct.  Would you turn to CAR-OTP-0090-1837, that's page 13 of the18

report.  This concerns KPN Netherlands.  And Mr Pluijmers found that call19

forwarding could be determined on the basis of the CDRs.20

A.   I would defer to his opinion on that.21

Q.   Does it seem to be a reasonable assessment to you?22

A.   I'm saying Mr Pluijmers is put forward as the expert.  I've seen his background23

and I accept his opinion on that.24

Q.   Could you turn to page 15, that's ERN 1839, that's for the BASE Belgium TSP.25
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And again Mr Pluijmers found that transfer to a voicemail or devices could be1

determined?2

A.   Again, without having read this report, I would defer to his opinion on that.3

Q.   Does it appear reasonable to you as an analyst based on your knowledge of the4

CDRs?5

A.   It does seem reasonable.6

Q.   And could you turn to page 17, which is ERN 1841.  And this is Mobistar7

Belgium.8

A.   I have Belgacom Belgium in front of me.9

Q.   It's at the top of the page, sorry.10

A.   Okay.11

Q.   And, again, Mr Pluijmers says that transfer to voicemail can be determined?12

A.   Again, without having read the report, I would defer to his opinion on that.13

Q.   Would you consider it a reasonable assessment based on your knowledge of the14

CDRs?15

A.   I would.16

Q.   And can we turn to ERN 8144, this is page 20.  And he says that again a17

transfer to voicemail can be determined.18

A.   Again, my response would be the same, that I would defer to his opinion on19

that.20

Q.   Well, when you were analysing these CDRs, did you have a similar assessment?21

A.   I believe I did.  I believe that I did, where the word "forwarding" was there and22

the data was broken over two rows as the footnotes highlight, that I did conclude that23

it was most likely that the number was forwarded to another number such as a24

number like voicemail, for example.25
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Q.   So the footnotes in your report which note voicemail, they're likely to derive1

from these networks?2

A.   I would have to check my report and check the raw data again.  I'm sorry,3

I can't answer that here.4

Q.   Could I bring you to ERN 1831, this is page 7 of the same report.  And5

Mr Pluijmers states that it cannot be determined from these CDRs whether there was6

a transfer to voicemail or other devices.7

A.   Again, I would defer to his opinion on that.8

Q.   Based on your familiarity with these CDRs, does it seem to be an unreasonable9

opinion to you?10

A.   It seems reasonable, but again I would have to look at the raw data to form my11

own conclusions on that.12

Q.   And could we turn to ERN 1832, which is page 8.  This is T-Mobile13

Netherlands.  And he reaches the same conclusion, that we can't assess from the14

CDR provided whether there was voice forwarding or voicemails.  And based on15

your familiarity with these CDRs, does that seem reasonable?16

A.   Yeah, same response again as to the previous questions.17

Q.   Then can we go to ERN 1835.18

A.   Mr Pluijmers report?19

Q.   Yes, page 11.  This is for Vodafone Netherlands and again he reaches the same20

conclusions.21

A.   I have the same response again.22

Q.   Finally, we can come to ERN 1843.  Page 19, this is Belgacom Belgium and23

again Mr Pluijmers has the same conclusion.24

A.   And the same response again as the previous answer.25
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Q.   So there are quite a few records from these four TSPs which were cited in your1

report, so it's likely that contacts from these networks which were listed in your2

report were in fact transfers to voicemail?3

A.   Sorry, I missed -- I missed -- I missed the point there.4

Q.   Sorry, Mr Witness.  Your report relies on several contacts from these networks?5

A.   Correct.6

Q.   And according to Mr Pluijmers' conclusions it would not have been possible to7

determine whether a particular contact was indeed a voicemail.  So it's possible that8

amongst the contacts cited in your report, there are quite a few which could be9

voicemails which haven't been identified as such?10

A.   Yeah, that's possible.  I'd have to look at the raw data again to determine one11

way or the other in that case, and I'd have to read Mr Pluijmers report to see exactly12

what he was saying in that context.13

Q.   I'll now bring you back to your report, CAR-OTP-0630.  If we could turn to14

page 66, which is ERN 0679.  And the items at the top, they refer to an ICC defence15

office number, this is items 68 and 69.16

A.   Sorry, on page 66 of my report?17

Q.   0679 is the ERN, that's page --18

A.   Yes.19

Q.   Sorry, it's page 67, I believe.20

A.   Yes.21

Q.   66 the numbers start and they go on to 67, and they're from an ICC defence22

office.  It is 00 -- I won't read it out in court, but there is a 515 number.23

A.   Sorry, no, I don't have that on -- 00900679?24

Q.   Yes, number item 68.25
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A.   I've got that, yes.  Oh, sorry, the --1

Q.   Yes, if you go along --2

A.   Yes.3

Q. -- you see a 515 number?4

A.   Correct.  So I was looking at the last three digits.  Sorry.5

Q.   And this has been attributed to Mr Kilolo?6

A.   That's correct.7

Q.   And items below I think -- I believe it is 70 to 73 refer to a Dutch mobile number.8

A.   That's correct.9

Q.   And the report notes that the contents of these voice calls were intercepted?10

A.   That's correct.  The word "intercept" means that it's come from intercept11

product, which is most likely the data component of the -- of materials that was12

generated during the intercept process.13

Q.   So did you receive the content of these calls?14

A.   I couldn't say that either way.  I'd have to go and look at the Ringtail in this15

database to see if there were any files associated with the data component.16

Q.   Is it possible that in your report you cite intercept for which the content wasn't17

transmitted?18

A.   Yes, that is possible.19

Q.   So it's possible that the content wasn't transmitted to the Court because either20

the -- or, to the Prosecution because either national authorities or the independent21

counsel determined that they were irrelevant or privileged?22

A.   I would have to defer those questions to the independent counsel as to what he23

has and what he has not exactly transmitted and the reasons for doing that.24

Q.   But in compiling this report, did you exclude contacts where the content had25
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been deemed privileged or irrelevant?1

A.   No, I did not.2

Q.   I'd like to address the issue of the cut-off point again.  During your testimony3

yesterday, that's page 84, line 14, for the records, you testified that you cited the4

earliest dates that the witness could have testified and you did so because dates and5

schedules for witnesses changed over a period of time.6

A.   That's correct.7

Q.   And in your report, when you discuss the timing of contacts and the scheduling8

of witnesses, you cite emails from the main case?9

A.   That's correct.10

Q.   Did you find these emails?11

A.   No, I did not.12

Q.   So did you ask someone else to find them for you?13

A. I didn't ask, pardon me, I didn't ask.  They were provided to me during the14

course of writing the report.15

Q.   And who provided them to you?16

A.   It would have been a person within the Prosecutions division.17

Q.   Would it have been a person on the main case?18

A.   No.  I was only dealing with the Article 70 case.  I wasn't dealing with the19

main case.20

Q.   But the person who looked for these emails, would it have been a person on the21

main case?22

A.   No.  I was only dealing with people in the Article 70 case. I wasn't dealing with23

people in the main case, so I didn't receive information from the main case or task24

people in the main case to do research for me.25
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Q.   Okay.  If I can just turn to your report, that's CAR-0090-0612, and if we could1

look at page 9, and that's ERN 0620.  You've listed the cut-off point of 11 July 2013;2

that's correct?3

A.   Paragraph 4.6.1?4

Q.   Yes.5

A.   Yes, that's correct.6

Q.   That's correct.7

A.   Sorry, yes, that's correct.8

Q.   So according to your own analysis, anything after this date until the end of his9

testimony was considered to be falling within the prohibited period?10

A.   For the purposes of this report, yes, that's correct.11

Q.   You have in fact listed 38 contacts occurring during this period.12

A.   Yes, I have.  Well, 38 contacts of 10 seconds or more duration.13

Q.   As your report notes, this witness D-15 didn't actually testify until 1114

September 2013?15

A.   Mmm-hmm.16

Q.   So this was two months after the initial cut-off period?17

A.   Yes, that is correct.18

Q.   That's quite --19

A.   That's my understanding of what occurred.20

Q.   And that's quite a long gap?21

A.   I believe so.22

Q.   And yesterday you testified at page 85 that when you received information23

from the main case you reviewed it to confirm in your mind that it was correct?24

A.   Yes.25
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Q.   So as part of this review process, did you ask anyone to check filings to see1

whether the cut-off period had been varied?2

A.   I did inquire about the particular period.  I did ask whether it was correct.  I3

made inquiries to the Prosecution's division as to whether that period was correct.4

I believe, and I'm going from memory here, I believe I was informed that there was no5

information to suggest that the period had changed and therefore that's why it was6

included in my report as it is.7

Q.   Do you recall who informed you of that?8

A.   I can't recall exactly, but it would have been one of the leadership team of the9

Prosecution's division, but I can't remember the actual individual who informed me10

of that.11

Q.   Could you please look at CAR-D20-0002-0019.  And this is a confidential12

document, but we can address it in public session, I believe.13

A.   Sorry, is this in the binder?14

Q.   I don't know if it's in the binder because it was added at the end yesterday,15

but -- so has it come up on the screen?  I'll wait for it to come up on the screen.16

THE COURT OFFICER:  Ms Taylor, will you mind to repeat the ERN number of17

the --18

MS TAYLOR:  I apologise.19

THE COURT OFFICER: -- first page, please.20

MS TAYLOR:  CAR-D20-0002-0019.  It will be on the bottom of the page of what we21

distributed today for the Judges.  Has it -- I think it's come up.22

(Pause in proceedings)23

MS TAYLOR:  Do we have it now?24

PRESIDING JUDGE SCHMITT:  I think you can proceed.25
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MS TAYLOR:  Thank you very much.  I apologise for this inconvenience.1

THE WITNESS:  Mr President, I don't have the document in front of me.2

PRESIDING JUDGE SCHMITT:  I think of course the witness needs it.  So we have3

to solve this problem before we can proceed.4

Is it possible to print it and give it to him?  That would be perhaps -- sometimes we5

have to do it in the old-fashioned way, perhaps.6

MS TAYLOR:  Would it be possible, Mr President -- there were -- sorry.7

PRESIDING JUDGE SCHMITT:  (Microphone not activated)8

MS TAYLOR:  There were a couple of copies of it we distributed today for the9

Judges.  Would it be possible for the witness to see one of those copies?10

PRESIDING JUDGE SCHMITT:  (Microphone not activated)11

MS TAYLOR:  It's not in the binder.  It was a separate sheet that was given -- there12

should have been --13

PRESIDING JUDGE SCHMITT:  You're referring to the not-hard copy binder?14

MS TAYLOR:  Yes, exactly.  I think it was actually loosely --15

PRESIDING JUDGE SCHMITT:  Yes, yes.16

MS TAYLOR:  Because it was one document only and it had safety pins.17

Q.   This is an email decision from Trial Chamber III.18

A.   Yes, I have it in front of me now.19

Q.   Yes.  And can you see from the email addresses that the Prosecution are20

copied?21

A.   I don't recognize all the names, but I do recognize some of the names on there.22

Q.   And in the fourth paragraph of this email decision it says that the Defence were23

authorised to contact D-15 for the purposes of obtaining his consent to testify?24

A.   Yes, I do see that; line 3 of that paragraph.25
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Q.   And you weren't informed of this decision?1

A.   I do not believe I was.2

Q.   Can you turn to document 10 in your binder, this is a public redacted filing,3

ICC-01/05-01/08 -- and I think I've done my dashes and my hyphens wrong,4

2794-redacted.  This is in French, but can you see that the pseudonym of a witness is5

mentioned?6

A.   Yes, I can see that.7

Q.   And if you turn to page 3, paragraph 5, this appears to concern a contact8

between the Defence and the witness.9

A.   I'll have to take your word for that.  Sorry.10

Q.   Can you see "1-7"?11

A.   Yes, I can see that.12

Q.   So you can see something occurring at approximately 1700 hours?13

A.   Yes, I can see that, something about 1700 hours, sans la présence the VWU.14

Q.   Since I can't speak French very well on the record, we can turn to another15

document which has the contents of this in English, albeit a draft.  Can you turn to16

CAR -- it's item number 8 in the binder, it's CAR-D20-0002-0008, and this is a17

confidential document.18

This email would suggest that the case manager called D-15 at about 6 p.m. on 219

September 2013; is that correct?20

A.   The second or third paragraph I see that, yes.21

Q.   Thank you.  Could we turn back to your report now, and if we could look22

at -- and this is CAR-OTP-0090-0634 at 0678, this is again pages 68, it is the pages we23

looked at previously -- 67, I apologise.24

And these -- these contacts appear to show contacts between an ICC office extension25
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and D-15 at about 6 p.m. on 2 September 2013?1

A.   That's correct.  So row 68 and row 69 of that page.2

Q.   So it's possible that these calls could have been made by the case manager and3

not Maître Kilolo?4

A.   Assuming that the document that you've previously referred to the email, the5

contact was on the same date that the email at the top of the page, that is possible.6

Q.   So the attribution could be incorrect?7

A.   That's possible, yes.8

Q.   And if you could turn back to the email and the filing or if you can recall what9

you read, they refer to the fact that VWU had knowledge of these contacts?10

A.   The -- well, the -- it doesn't necessary acknowledge the contact, it says11

previously it was tried in --12

Q.   Please, I don't --13

A.   Sorry?14

Q.   Sorry, please don't read it out.  It's a confidential document.15

A.   Oh, no, I wasn't -- I saying the previous contact did occur in the presence of, but16

I don't think it necessarily --17

Q.   Perhaps we could turn to CAR-D20-002-010.  Have you found it?18

A.   No.  Which binder number is it, please?19

Q.   I'm just trying to find it now.  Tab 7. And this email refers to further contacts20

with this witness on 6 September 2013 and possibly more over the weekend?21

A.   I can't see 6 September there.  I can see an earlier date before that and I can see22

some dates after --23

Q.   The email is dated 6 September.24

A.   Oh, sorry.  Tab -- tab 7 for me is the same as tab 8, sorry.  It's the same email,25
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it's the same email I have twice.  Okay.  I see the date of the email, yes.1

PRESIDING JUDGE SCHMITT:  Please could you wait a moment. The Judges do2

not have it on their --3

THE WITNESS:  Yes.4

PRESIDING JUDGE SCHMITT:  Thank you.  You can answer the question.5

THE WITNESS:  Yes, I see the date of the email at the top of the page.6

MS TAYLOR:7

Q.   So it refers to contacts possibly occurring on the weekend?8

A.   Yes, I see that.9

Q.   And it seems to refer to VWU's knowledge of these contacts?10

A.   Yes, it does.11

Q.   But these contacts weren't referred to in the VWU's filing on cut-off dates?12

A.   Not that I'm aware of.13

Q.   So it's possible that the VWU filing doesn't include exhaustive information and14

cut-offs?15

A.   That is possible.  But I think those questions, VWU would be better placed to16

answer that than I would as to what the contents are.17

Q.   Of course.  I'll just turn to another issue now, and we'll go back to your report.18

And if we could go to the ERN CAR-OTP-0900-0614, it's paragraph 3.4 of your report.19

And this states, "If information was provided by a telecom service provider and a SIM20

card, the time and duration provided by the telecom service provider has been used?21

A.   Yes, that is correct.22

Q.   So according to this assumption, if you have information from a SIM card and a23

network, you should utilise the information provided by the network?24

A.   Yes, correct.25
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Q.   Could I turn to page 80 of your report, ERN 0692.  If we could look at footnote1

218?2

A.   Yes, I see that now, yes.3

Q.   This concerns information from a network and a device?4

A.   Mmm-hmm.5

Q.   But in your footnote you decide to rely on information provided by the device,6

not the network?7

A.   That's correct, yes.8

Q.   And the information on the device comes from, I believe it's the independent9

counsel's report, this is CAR-OTP-0088-0370.  That's also in the list of --10

A.   What tab number, please?11

Q.   Sorry?  If you look at the text to your footnote in your report, you're citing the12

independent counsel's report, and I was providing the reference for what you cited.13

A.   And is that contained in the --14

Q.   This is at page 80 of your report.15

A.   Sorry.  I have my report, but you're referring to the IC report.  Is that in the16

binder for me to look at?17

Q.   No.18

A.   Okay.  Sorry, I misunderstood.  Sorry.19

Q.   Sorry, no.  And this particular independent counsel report, it was an analysis20

of Mr Kilolo's SIM card?21

A.   I believe that to be the case, I seem to recall that.22

Q.   So according to your assumptions, you should have used the time provided by23

the telecom service provider?24

A.   That was the default position I used and that's specifically why I put this25
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footnote in to say I had deviated from that practice in this case.1

Q.   And according to this footnote, you deviated from this practice to retain2

consistency with calls reported by the independent counsel?3

A.   That's correct, because there were other calls that were provided by the IC4

which --5

MR KILENDA: Désolé, Monsieur le Président.6

PRESIDING JUDGE SCHMITT:  Please.7

MR KILENDA:  (Interpretation)  I'm sorry, Mr President.  I am on my feet, I'm on8

my feet because I just wanted to point out that we were not receiving interpretation in9

the French language.  Mr President, it is from page 57, line 27, that we lost10

interpretation.11

THE COURT OFFICER:  The transcript will be corrected in the edited version,12

Mr Kilenda.13

PRESIDING JUDGE SCHMITT:  Please continue.14

Q.   Mr Witness, during your testimony yesterday, you acknowledged that the15

Prosecution had relied on Western Union transfers to attribute numbers to witnesses?16

A.   Yes, that is correct.17

Q.   And at page 68, I think, lines 8 to 11 of yesterday's transcript, you stated that18

when you were using Western Union transfers, it would give you an attribution of a19

phone number to a person at a particular date and time, well, primarily a particular20

date?21

A.   I recall saying that, yes.22

Q.   Any Western Union attributions would only be valid for the date of the specific23

Western Union transfers?24

A.   I wouldn't say that it would be only valid for that date, but it does give a point25
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and time for which we can use that.1

Q.   So the transfers -- I'll wait, sorry.  So the transfers associate a phone number2

with a witness at a particular date in time?3

A.   Correct.4

Q.   They don't establish that the person had exclusive use of this number?5

A.   No, they do not.6

Q.   And it's correct, as my colleague Mr Powles raised earlier, that association with7

a person doesn't prove that the person was using that number at a particular point in8

time?9

A.   That's correct.10

Q.   You could perhaps do this through a range of factors such as call content, the11

specific location or the patterns of calls?12

A.   You're referring, sorry, you're referring to how we come to attributions for13

phones to people?14

Q.   Yes, at a particular point in time.15

A.   Yes, that's correct.16

Q.   So these factors are relevant?17

A.   Yes, that's correct.18

Q.   And by the same token, the absence of information on these factors, it can affect19

our ability to determine whether a particular call can be attributed to a particular20

person at a particular time?21

A.   It may do that, yes.22

Q.   I'd like to call up the report of Mr Pluijmers again, that's CAR-OTP-0090-182523

and if we could go to ERN 1820.  And in his report he's considering the DRC CDRs,24

VodaCom.25

ICC-01/05-01/13-T-12-Red-ENG WT 01-10-2015 57/104 SZ T



Trial Hearing (Open Session) ICC-01/05-01/13
Witness:  CAR-OTP-P-433

01.10.2015 Page 58

A.   Yes, I have them in front of me now.1

Q.   And he says cell site architecture would be needed in VodaCom as no2

geographic coordinates or antenna directions are included in the CDRs.  It is the last3

sentence, page 6 of the report.4

A.   Correct, yes, I see that now.  Yes.5

Q.   If this is correct, would this mean that we can't ascertain the cell tower locations6

for the CDR of the DRC VodaCom?7

A.   I would have to look at the actual CDRs to determine that.  It depends on the8

level of precision which you require for the cell site architecture.  It depends on the9

purpose to which you want to use the cell tower information for.  You can use10

information at a much broader scale sometimes.  Often cell towers are named by a11

local geographic feature, for example, so you can get an approximation where a cell12

tower is sometimes.  What you need the cell tower architecture for is to precisely13

determine exactly where that cell tower was.  So it depends on how specific you14

actually want to be with the information.15

Q.   Do I understand from what you've said that you haven't conducted this16

analysis?17

A.   I don't recall doing that.18

Q.   Can I turn to your report at page 143, and it is ERN 0756.  And I think you're19

analysing a CDR provided by Belgacom.20

A.   I have that in front of me now.21

Q.   And if I can take you to column F, this is a cell ID?22

A.   I see that, yes.23

Q.   And this should show the number of the cell tower activated by the call.24

A.   That, I don't know.  In most CDRs that's where I would expect to find it.  I'm25
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not familiar enough with the Belgacom data to say what exactly would appear in that1

cell for every situation.2

Q.   The CDR says zeros.  So should we assume from that that we don't know3

which cell tower was activated?4

A.   I would have to look to see if there are more columns to the right of column J5

that I may not have included in this screen shot.  If that is the only one which6

includes cell information, then I would agree with your conclusion there.7

Q.   Thank you.  Could we turn to CAR-OTP-0072-0391.  This was on the8

Prosecution's list of evidence.  It is an Excel sheet, so I think it would have to come9

up on the screen.  And this is a CDR provided by the KPN group of Belgium.  And10

the second tab I believe appears to concern call records.  And columns L, M, N and11

zero -- O identify the reference number of the cell towers; that's correct?12

A.   Yes, that's correct.13

Q.   And if we look at the fourth tab, this is an overview of the locations of the cell14

towers, and the reference numbers that we looked at earlier, they're not in that fourth15

tab, are they?16

A.   I don't have the fourth tab in front of me at the moment so I can't tell you, sorry.17

Q.   I think it's -- (Overlapping speakers)18

A.   Sorry.19

Q.   Yes.  So if you go back perhaps to the initial one.20

A.   I have the fourth tab there, but I can't tell you whether those identifying features21

are in there or not.22

Q.   Do you want me to go back to the first column so you can compare the numbers23

or --24

A.   I'm at the first column now.25
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Q.   Column L, M, N and O?1

A.   Correct.2

Q.   So you can't see the numbers from there in the fourth tab?3

A.   I've only got the first 30 rows in front of me at the moment, so I can't see the4

whole --5

Q.   Can we scroll down?6

A. -- whole sheet.  Likewise I don't know how those numbers in the second tab7

relate to, I assume, the numbers in column A in this tab as well.  I'm not sure if it is a8

direct relationship between the two or if there is another form of looking9

(indiscernible).10

Q.   You're not familiar with CDRs from this company?11

A.   I'm familiar with CDRs from the company, but I'm not familiar with the exact12

every -- how every piece of information relates to every other piece of information13

that has been provided to us.14

Q.   Okay, thank you.15

We turn back to your report I believe you analysed the Swedish CDR.16

CAR-OTP-0082-1428 -- sorry, it's interpreted at your report at 0247 ERN at page 0755.17

And according to your explanation of the CDR there's not a field showing an18

evaluated cell tower; is that correct?19

A.   Sorry, 0754.20

Q.   0754, the Swedish CDRs.21

A.   I haven't labelled a field showing the cell towers.  I'd have to go and look at the22

original data to see if there was a field there showing cell towers.23

Q.   If we could look at CAR-OTP-0073-0058, and I believe that's item number 5 on24

our list of evidence, the localisation A refers to activated cell towers?25
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A.   That's correct.  And as I said previously, you can see through the names of the1

cell towers here.  Most of them seem to reflect a local geographic feature as to where2

that cell tower may be located.3

Q.   Does the CDR itself inform us where these cell towers are located?  Which4

column?5

A.   In localisation A.  So for example if you look down towards the bottom, you6

see H-Astoria Douala.  You can say the cell tower was located in Douala and it7

would likely be a geographic location with the name of Astoria which was used.8

Q.   Yesterday at page 20 of the transcripts, you stated that your report only focuses9

on contacts between witnesses and defendants who are part of the charges.10

A.   Sorry, it was -- it focuses on the Defence witnesses who were confirmed in the11

DCC and the accused persons, yeah.12

Q.   And this was because these were the persons that in-house you had evidence to13

support further allegations?14

A.   Correct.15

Q.   And in your report, at ERN 0615, state that the CDRs that you've included in16

your report do not include identified contacts between the accused and other17

persons?18

A.   That is correct.19

Q.   You've excluded them because they weren't relevant?20

A.   That was the assessment I made at the time, yes.21

Q.   This exclusion would have depended on the Prosecution's attribution of these22

numbers in deciding whether they were relevant?23

A.   That's correct, yes.24

Q.   I'll give an example.  If a number you attribute to Narcisse Arido called one of25
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the 14 witnesses at a certain time you included it?1

A.   That is correct.2

Q.   But if a number concerning Narcisse Arido called someone else who is not a3

defendant or one of the 14 witnesses you excluded it?4

A.   That's correct.5

Q.   So you exclude patterns of calls that don't support the Prosecution's hypothesis6

concerning attribution?7

A.   Not hypothesis -- hypothesis concerning attribution.  I excluded calls which we8

deemed not to be relevant to the certain situation.9

Q.   If I could turn to page 218 of your report, and it's CAR-OTP-0090-0831 at 0832.10

I'm afraid I think my ERN is wrong, but if -- it's page 218 of your report.  It's ERN11

0832, yes.12

At footnote 1 you note that a particular number was provided by several witnesses?13

A.   That's correct.14

Q.   So if that's the case, it's not possible to presume that one person had the15

exclusive use of this number?16

A.   No, that's not what I've stated here.  I've stated the numbers attributed to17

Mr Arido.18

Q.   Yes.19

A.   I've also stated that other witnesses did provide that number, but I have not20

found evidence that they actually used that number to make telephone calls.21

Q.   But the fact that you haven't found evidence doesn't exclude this possibility?22

A.   That is correct.23

Q.   If I could turn to page 219 of the report, that's footnote 2, ERN 0833.  This24

footnote concerns a number you've attributed to Mr Babala, and you note that this25
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number has been provided by another person, P-272, as a contact number?1

A.   Yes, that's correct.2

Q.   So the number is associated with two persons?3

A.   That's correct.4

Q.   If I could bring up CAR-OTP-0085-0493.  Item number 1, I believe, in the5

binder.6

A.   Yes, I have it in front of me.7

Q.   And this identifies a person who is not P-272 or Mr Babala as a subscriber of this8

number?9

A.   That is correct.10

Q.   Would you say subscription information can be relevant to association?11

A.   It may be relevant, but it's not definitive.12

Q.   But your report and footnote 2 don't refer to the association of this number with13

this person?14

A.   That is correct.15

Q.   So it's correct that the report doesn't consider all potential associations of the16

numbers it relies on?17

A.   The report doesn't, but the research behind the report did.18

Q.   I would like to move on to my final topic.  I understand from your personal19

history document that you mentioned meeting --20

MS TAYLOR:  Perhaps we should go into private session.21

PRESIDING JUDGE SCHMITT:  Private session.22
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(Private session at 12.28 p.m.)1
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(Open session at 12.40 p.m.)1

THE COURT OFFICER:  We're in open session, Mr President.2

MR GOSNELL:3

Q.   And SIM cards can be moved easily from one phone to another, one physical4

telephone to another physical telephone; is that correct?5

A.   They can be moved between telephones, yes.6

Q.   And the phones with which those SIM cards are used is immaterial to whether7

the call data record appears on your call sequence table; is that correct?8

A.   Not necessarily, no.  If they do move between phones, it may be -- sorry, no, I9

correct myself.  I believe you're correct.  I believe you're correct.  Yes.10

Q.   To put it another way:  If a SIM card is switched from one phone to another,11

both of those calls will appear on the call sequence table regardless of the switching12

from phone A to phone B; correct?13

A.   Yes, that's correct.14

Q.   The reason what prompted these questions was that in answer to my learned15

friend, Mr Powles, you were asked about a more accurate title for the call sequence16

tables, and the question was whether a more accurate title might have been contacts17

between phones associated with accused and phones associated with witnesses, and18

you said that would be an acceptable title, but I would suggest to you that the most19

accurate title would be "Contacts between SIM cards associated with individuals."20

Would you agree with that as the most-accurate title for the call sequence tables?21

A.   Not necessarily, no.  If you want to get to that level of precision, SIM cards can22

also change between phone numbers as well.  So that could actually give a very23

different understanding of the data contained within the call sequence tables.24

Q.   Rather more rare, would you not agree, that phones migrate between different25
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SIM cards than SIM cards migrate between phones?1

A.   It is more rare, but it does occur.2

Q.   It's exceptional as a matter of comparison between the two.  Wouldn't you3

agree, in your experience, that people change SIM cards between phones somewhat4

frequently, whereas it would be unusual to change a telephone number from one SIM5

card to the next?  Would you agree with that?6

A.   Yes, the changing of SIM cards between phones does happen more often than7

the changing of phone numbers between SIM cards.8

Q.   Thank you.  Could we look please at page 2 of your report, and this is9

CAR-OTP-0090-0613.  And here you say, fourth bullet point down under your key10

points, "The telephones allegedly supplied by Kilolo and Mangenda to several11

witnesses (e.g. D-3) have not been identified.  This may account for the absence of12

contacts between the accused and some witnesses during their period of testimony."13

Now, you use the word "allegedly" here, and I appreciate your use of that word.  Am14

I right that your knowledge of this allegation derives from reading transcripts of a15

witness interview?16

A.   It derives from the witness interview itself, yes.  Both through my reading17

through the poor French, but also with more fluent French speakers reading of the18

information.19

Q.   And would it be correct to say that all of your information about that allegation20

comes from reading or attending that interview?21

A. I would have to confirm that.  I can't remember whether it was just a single22

witness who actually alleged that, or whether it was two witnesses who alleged that.23

So I would have to actually confirm that.24

Q.   And in any event, whether it was one witness or two witnesses who made that25
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allegation, the entirety of your information about this allegation comes from either the1

one or the both of these witness interviews; correct?2

A.   That's my understanding.3

Q.   And you're not fluent in French; am I correct?4

A.   That is correct.5

Q.   Is there to your knowledge an English translation of the -- these witness6

interviews that you consulted?  Is there an English translation available?7

A.   Not that I can recall.8

Q.   And would it be correct to say that aside from the two or one interviews that9

you've referred to, you don't have any independent information to assess whether10

those statements are true, untrue, partially true, partially untrue, accurate, partially11

inaccurate?12

A.   I don't know if I can actually answer that here, to tell you the truth.  I'd have to13

go and look at -- I'll have to go and remind myself of what I actually did when I did14

that.  I can't recall whether it was a matter of reading those statements, or whether I15

compared those statements against other holdings within the evidence database to see16

whether they were consistent or whether they did integrate with other facts.17

Q.   Let's come at it then from a different perspective.  Would I be correct in18

understanding that your analysis of the call data records does not tell you about the19

accuracy or inaccuracy of the allegation?20

A.   Apart from the one, the bullet point you've pointed out, no, it does not.21

Q.   I'm not sure what you mean by apart from the one bullet point.  Can you22

clarify?23

A.   The fact that there are gaps in the call data records which are consistent with the24

period that the witness has alleged that an activity occurred.25
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Q.   But those gaps, would you not agree, are not probative of the truth, or falsity, or1

accuracy, or inaccuracy of the allegation?  Would you agree with that?2

A.   They're a fact that -- they're a factor that I consider in it.  If there were3

consistent calls between, for example, that witness and the accused during the period4

that he was alleged to have the phone, then I would be questioning whether the5

information he gave us was in fact true because what is the purpose of having that6

phone if there were calls that were actually occurring during that time.  So it does7

form a factor through the analysis process.  It's not conclusive, but it is an indicator8

that something may have occurred during that period.9

Q.   Are you saying that the absence of call data evidence, and now I'm referring to10

D-2 and D-3 in particular, are you saying that the absence of contacts is probative of11

the truth of what those two witnesses or one witness alleged?12

A.   Sorry, I'm not familiar with the term probative in its exact meaning, but for me it13

is an indicator that something may be there worthy of further investigation.14

Q.   So you think it is indicative of the accuracy and truth of the allegation?  Is that15

what you saying to us?16

A.   Yeah, I'd say that.  It's a factor that -- it's a factor that goes towards it, yes.17

Q.   Well, I would suggest to you that that's simply not true.  I would suggest to18

you that it has no probative value, in fact I would put it to you that, particularly when19

we see as was demonstrated yesterday with the questions of Mr Larochelle, that you20

have a new SIM card and a new telephone number being used immediately after the21

end of the cut-off period, that would actually be probative of the fact that indeed22

there were no contacts during the cut-off period.  Would you agree that that is --23

A.   No.24

Q. -- indicative of that proposition?25
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A.   No, I wouldn't, and I'm actually glad you raised that, because the response1

yesterday has been concerning me all night in that it does not make logical sense to2

me.  The situation that was put forward does not make logical sense to me.  We3

have a witness who's made an allegation they received a telephone during a period4

where contact was not permitted.  The fact that contact then starts when contact is5

permitted, when there was nothing wrong with the accused actually making contacts6

with the witness, to me does not make logical sense. So I don't necessarily agree7

with the statement that you're putting forward there.8

Q.   Well, let me put a different proposition to you then in respect of this and it9

comes back to my initial questions, which is it's not material at all, is it, whether a new10

telephone was supplied in determining whether the gap that you identify in the call11

sequence tables is explained in some way by these allegations.  It's not the telephone.12

Isn't it in fact the provision of a new SIM card that would explain for the absence,13

explain the absence of this data?14

A.   It can be both actually.  So the allegation as I understand it is that the witness15

has said they received a new phone.  I would assume, and I'm making an16

assumption here, that that phone would contain a SIM card as well.  I understand17

the witness was asked if they could recall the number and they couldn't.  Therefore,18

if we're able to identify that handset, that handset, as you've mentioned, handsets are19

associated with SIM cards, I can use that handset to possibly find what the SIM card20

may have been during that period.21

Q.   That may well be true, but that's not the point that I'm getting at.22

A.   All right, okay.  I misunderstood then.23

Q.   The point that I'm getting at is that in order for a set of communications,24

contacts to not show up on the call sequence tables, both a new phone -- well, in fact a25
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new SIM card is all that would be necessary and sufficient for that call not to show up1

on the call sequence tables; is that right?2

A.   Yes, I would agree with that.3

Q.   You testified yesterday at page 26, that you prepared your report, you sent it to4

the entire team, but then you received feedback on the report.  Do you remember5

that?6

A.   Yes, I do.7

Q.   And you testified earlier today in response to questions by Mr Powles that you8

still have the previous draft of your report as I understand, the pre-feedback version9

of your report; is that correct?10

A.   That's correct.  The system I have saved the report in does record the changes11

that have been made to that report.12

Q.   And can you give a global sense as to how many changes you made to your13

report as a result of the feedback?14

A.   I couldn't answer that here, I'm sorry.15

Q.   Not even a ballpark estimation to use a baseball analogy?16

A.   No, I couldn't.  I mean, the changes did occur over a period of time.  They17

weren't at one single point in time.  So I'll have to look through all the previous18

versions of the report, and it's also mixed up with my own changes that I changed as19

well when I identified things myself.  So I have to look at the older version.20

Q.   Do you recall whether any of the feedback concerned the fourth bullet point21

we've been discussing on page 2 of your report?22

A.   I don't believe it did, but I'd have to go and check that, I'm sorry.23

Q.   And did you write anything in response to this feedback?  Did you provide24

any memos?  Did you provide any explanations subsequent to this feedback25
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justifying or explaining the contents of your previous report and of the report that we1

now have in front of us?2

A.   I don't recall doing that, I definitely didn't write any memos in response.3

I believe that probably all I did was respond to the person, thanked them for pointing4

out the issue for me.  But I'd have to go and check my emails to be more conclusive5

than that.6

Q.   At page 5 of today's transcript you said that you have had some role in7

engaging in investigations in this case; am I correct in that?8

A.   Correct.9

Q.   Have you yourself or have any of your colleagues, to your knowledge, ever10

provided telephones to witnesses or prospective witnesses?11

A.   Not that I'm aware of.  But as I've only been in two field missions there, so12

those two field missions I didn't observe that occurring.13

Q.   Have you ever heard of this occurring as an investigative practice in the Office14

of the Prosecutor of the ICC?15

A.   I honestly don't know, to tell you the truth.  It doesn't ring a bell with me, but I16

couldn't answer that properly.  I couldn't answer that truthfully here, I'm sorry.17

Q.   Thank you very much, Witness.18

MR GOSNELL:  Mr President, those are my questions.19

PRESIDING JUDGE SCHMITT:  Thank you.20

Before we go into the break, I wanted to inquire what we have discussed this morning,21

because Mr Vanderpuye indicated that perhaps he would have more information22

after the break.  Now that we are before the break, perhaps you could bring us to the23

actual state of affairs.24

MR VANDERPUYE:  Thank you, Mr President.  Indeed, I did make some inquiry in25
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the break.  And I understand through our interactions with the VWU that following1

Witness P-261 that the VWU can produce for us P-260, and I believe the date was2

starting Wednesday, 7 October -- I hope that's right, but I think it is approximately3

right.  In any event it would follow P-261.4

I'm not sure what the timeline is for the relevant translations with respect to P-361,5

who was the witness who was scheduled to follow 261 originally, but if that can be6

completed by that time, we should be at least through that part of it.  And we're still7

talking to the VWU to see who else will be available following that.  So at least we'll8

be through next week I think quite cleanly, and in the interim we'll be discussing the9

matters with VWU to ensure that we have witnesses coming in.10

PRESIDING JUDGE SCHMITT:  Thank you very much.11

To finish, first to the information that you gave us, we will not decide this on the spot,12

we reflect on that.  But as a first impression I think we would gain perhaps time13

which would facilitate the needs for the examination of P-361, what we talked about14

was the interest of the Defence.15

Then we would have a couple of minutes, so the question would be if the Defence of16

Mr Babala has questions and to what extent perhaps you could inform us.17

MR KILENDA:  (Interpretation)  Right now, Mr President?  Yes, we have a few18

questions for the witness, but I can reassure you that this can be done in five minutes.19

PRESIDING JUDGE SCHMITT:  In that event, of course I think we should give it a20

try and again we need the indulgence of our interpreters, but if we can finish that in21

five -- I won't restrict you to the five minutes, but in a short time, a short period, then22

we should give it a try at least.  So please proceed.23

MR KILENDA:  (Interpretation)  Thank you, Mr President.  Quite honestly I must24

confess that we had about 50 questions, but they are no longer relevant because all25
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previous counsel have raised most of the questions and the questions are now1

without any interest, so to speak, relating to Mr Babala's defence.2

QUESTIONED BY MR KILENDA:3

Q.   Mr Witness, let me fetch my glasses.  I want to refer to your report4

CAR-OTP-0090-0672, at page 11.  Page 11.  At 484, the last three lines.5

Mr President, my English is not good.6

(Speaks English)  "No contact during the prohibited period where identified.  The7

contact between D-25 and Babala do not contain intercepted materials."8

Would it be correct that this is actually a statement you made yourself?9

A.   Yes, that is correct.10

Q.   I refer to your report still on page 12.  There is a summary table, number 13.11

"Summary of contact between D-25 and Babala."  And you have data on the total12

number of contacts, number of contacts exceeding 10 seconds, number of SMSs,13

contacts exceeding 10 seconds in duration during prohibited period, number of SMSs14

during prohibited period, and the intercept material.  Do you confirm those15

statistics?16

A.   To the best of my knowledge, yes.17

Q.   Thank you, Mr Witness.  Still in reference to your report, page 16, .60,18

appendices, A13, you write, (Speaks English) "Telephone contact between D-25 ... and19

Babala."20

A.   Yes, I have.21

Q.   Do you stand by that?22

A.   I'll say yes.23

Q.   Thank you, Mr Witness.24

MR KILENDA:  I have no further questions, your Honour.  I have kept my word,25
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the word of counsel.  Thank you.1

PRESIDING JUDGE SCHMITT:  Indeed, and I appreciate that, of course.2

Thank you very much, Mr Witness.3

As you see, this concludes your testimony.  Thank you very much again.4

Thank you very much also to both parties --5

MR VANDERPUYE:  Mr President, I'm sorry to interrupt.6

PRESIDING JUDGE SCHMITT:  Yes, you want -- yes.7

MR VANDERPUYE:  We have a brief request for re-examination -- for8

redirect-examination of this witness.  I'm sorry that we raise it at this time, but we9

will need to come back hopefully for a brief -- for a brief examination.10

PRESIDING JUDGE SCHMITT:  Then I had not recognized that.11

MR VANDERPUYE:  Thank you very much.12

PRESIDING JUDGE SCHMITT:  But of course you can do that.  So we have the13

break now.  At half past 2 we will resume, we will come back here, and I assume that14

this will not be a long examination.15

MR VANDERPUYE:  No, it won't.16

PRESIDING JUDGE SCHMITT:  Okay.17

THE COURT USHER:  All rise.18

(Recess taken at 1.04 p.m.)19

(Upon resuming in open session at 2.31 p.m.)20

THE COURT USHER:  All rise.21

PRESIDING JUDGE SCHMITT:  Mr Witness, my thank you before the break was well meant22

but obviously premature.  I was informed that you wanted to clarify something, what you23

have said before the break, but we of course would have to know on which question you rely24

on, and I would ask the respective Defence counsel then.  What are you referring to?25
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THE WITNESS:  Thank you, Mr President.  It relates to the discrepancy picked up by the1

Defence counsel in the second to last examination regarding the presence or the existence of2

notes with a meeting the Procureur général in the Democratic Republic of Congo.3

PRESIDING JUDGE SCHMITT:  I assume that there are -- yes, what do you say, Mr Gosnell?4

MR GOSNELL:  No objection to any clarification the witness wishes to make.5

PRESIDING JUDGE SCHMITT:  (Overlapping speakers)  Thank you very much.  So you6

can clarify that if you want.7

THE WITNESS:  Thank you.  During the lunch-break I checked my notes.  There are no8

notes with (Redacted)9

(Redacted).  Thank you.10

PRESIDING JUDGE SCHMITT:  So thank you very much.11

Then I allowed a redirect by the Prosecution.  When I see this binder, I think I have12

cause to again tell you to be short and precise in that respect.13

MS STRUYVEN:  Thank you, Mr President.  I'll be as short as I can.  But I don't think I will14

be longer than 20, 25 minutes.15

QUESTIONED BY MS STRUYVEN:16

Q.   Good afternoon, Mr Witness.  I have three areas, main areas that I would like to clarify17

with you.  But before I do, I have one small question.  During the cross-examination you18

referred to reports that you made either in advance of the report that we've discussed here,19

the big report that we discussed today and yesterday, and you also said you may have made20

reports in parallel with that report.21

Were these reports prepared for internal analytical purposes?22

A.   The reports that were done parallel to this, yes, they were on separate topics and they23

were done for internal analytical purposes, yes.24

Q.   So they would constitute internal work product?25
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MR GOSNELL:  Objection, Mr President.  That's calling for a legal conclusion that I would1

say this witness is not in a position to make.2

PRESIDING JUDGE SCHMITT:  Sustained.3

MS STRUYVEN:4

Q.   Now I'll move to the three subjects.  Now, the first one is that several Defence teams5

have made different references to the phones or the SIM cards that were missing that were6

allegedly given by Kilolo to D-2, D-3, D-4 and D-6.  And I would like you to have a look at a7

few documents that I've prepared for you.8

If I can ask the court officer to provide the same binder to the witness.  And we've also9

provided copies to the Defence teams.10

Now, maybe just first a preliminary question:  Do you remember when your report11

was finalised and disclosed to the Defence?12

A.   I don't know the date it was disclosed.  I believe it was sometime in July it would have13

been finalised.14

Q.   If I may help you for the record, it was officially disclosed on 30 June 2015.15

A.   In that case -- in that case I'm mistaken, so --16

Q.   No problem.  Mr Witness, can I ask you to go to the tab that has a 5 on it and if you can17

read with me.  On the top of the page it says it was -- it's a filing -- an annex to a filing that18

was provided to us on 24 July 2015.  And if I can ask you to go to the last page of that first19

annex 5.  Could you indicate to us what we see here on this page?20

A.   I don't recall seeing this before.  It looks like a receipt for a purchase for me, but I21

couldn't be certain.22

Q.   If I can -- do you see the words "Blackberry" with an IMEI number on it?23

A.   Yes, I do.24

Q.   And if I ask you to go to the fourth page of this same document.  And it refers to, I'll25
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say it in French, (Interpretation) seized objects?1

A.   Yes, I do recall seeing these now.  Yes, okay.2

Q.   Do you recall roughly what these -- this particular document refers to?3

A.   I believe these were items that were seized by -- were seized by the Belgian authorities4

during the -- the warrant process that occurred around the time of the arrest.5

Q.   Now, if I can ask you to go to the next tab, so that would be annex 10 of the same filing.6

And for the record I'll read out the filing, it's ICC-01/05-01/13-1047-Conf-Anx10, provided on7

24 July 2015.8

And if I can ask you to look at page 7, and 8, and 9, and 10 and 11.  Could you9

describe to us what you see here?10

A.   It appears to be the -- I don't know the technical term for it, but it's the card that comes11

with a SIM card when a SIM card is purchased.  It appears to be -- three -- one, two,12

three -- I'm just looking at the different numbers there.  Those numbers all seem to be the13

same, so it seems to be a single card or a single --14

Q.   And if I ask you to look at page 11, would that be the actual SIM card?15

A.   It's from the same company, but I can't actually read the numbers on there to confirm16

that.17

Q.   But maybe a simpler question:  Is this an image of a SIM card?18

A.   Yes, it is.19

Q.   And if I ask you to go to the next annex.  I will immediately go to the last page.  Could20

you describe us what we see here.  So this is annex 11 of the same filing, and I'm at page 8 of21

that annex.22

A.   It's an image of a Blackberry handset, a black -- a Blackberry handset.23

Q.   And if we can move to the next annex, annex 12.  Again I'm going to refer to you, it is24

annex 12 of the same filing, I'm referring you again to page 8.  Could you describe us what25
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we see here?1

A.   Again, it's an image of a Blackberry handset, either silver or black in colour.2

Q.   Sorry for repeating the same questions over and over again, but if you go to annex 143

this time of the same filing, and I ask you to go to page 5 -- or, page 4 and 5, I'm sorry that I'm4

going quickly but I don't want to waste too much time with the introduction letters, et cetera,5

but I'm --6

PRESIDING JUDGE SCHMITT:  Appreciate that.7

MS STRUYVEN:8

Q.   So I'm going again to page 5.  Could you just describe what you see here?9

A.   Again my French is not fluent, but appears to be the same as the -- the first document,10

the first example you showed me, which -- and also an image of an Airtel SIM card.11

Q.   Moving to annex 15 -- no, I'm sorry, moving to annex 16, so I'm skipping one annex and12

moving to annex 16, page 5 again, same question, could you describe us what we see here?13

A.   On page 5 it's an image of a SIM card.  I can't recall the logo that that SIM -- that14

company that it belongs to.15

Q.   Same question for annex 17, and I'm referring you again to page 5 of annex 17.16

A.   Sorry, I may have been at the wrong -- pardon.  I was at the wrong annex, the previous17

one.  So annex 16, sorry.18

Q.   No, if you can tell us what you see at annex 16 and 17 --19

A.   Okay.20

Q. -- both at page 5?21

A.   Okay.  Annex 16, an image of what appears to be Lebara SIM card.  And annex 17,22

annex 17, an image of a BASE SIM card.23

Q.   And finally, annex 18, and I'm also again referring you to page 5.24

A.   It was annex 18 that I was at previously that I gave the wrong answer.  Image of a SIM25
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card.  And I -- I don't actually recognize the logo or don't recall the logo that that1

company -- that belongs to that company.2

Q.   Now, from your very fast review of these SIM cards, do they look similar, or are they3

images of one single SIM card, or are these images of several SIM cards?4

A.   No.  They appear to be images of different SIM cards.5

Q.   Now, given the fact that we've received this filing on 24 July 2015, am I correct in6

assuming that nor the SIM cards, nor any documents related to those SIM cards would have7

been included in your report?8

A.   That's correct.9

Q.   And maybe just for all of us to understand, how long can you ask for CDRs after the10

calls have been made?  Is there a time limit within which you have to ask for the CDRs to be11

produced in relation to a particular telephone number?12

A.   They're generally is.  It varies from jurisdiction to jurisdiction, so country to county it13

varies.  A typical duration that they keep, that telecommunications companies keep data for14

is typically a 12-month period.15

Q.   Now, during the cross-examination the suggestion was made that because there was no16

reference of any contacts between certain telephone numbers in a certain period, there would17

simply not have been any contacts in that period.  Now, if you look at these materials, could18

you elaborate on how this would possibly change that conclusion?19

A.   It could change it in several ways.  Obviously if the data was still available for those20

SIM cards, then that data could potentially be retrieved and then that information could be21

incorporated into the report.  Without the data being available, obviously, I can't look at the22

information that may be associated with that and put that into the report itself.23

I'd have to go further into these reports to see what the nature of those SIM cards24

were and where they came from, but it's -- it is possible that these SIM cards could25
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provide further data for -- that add to the report.1

Q. And to put it in very simple terms, could it have been that those contacts will have2

occurred to numbers on these SIM cards and therefore you would not have included them in3

your report?4

MR POWLES:  I think that's inviting speculation, your Honour, which is why --5

PRESIDING JUDGE SCHMITT:  Yes.6

MR POWLES: -- which is why I rise.7

PRESIDING JUDGE SCHMITT:  Yes, that's true.8

MS STRUYVEN:  I agree, your Honours, but -- but I think we've gone through a lot of9

speculation during the cross-examination.  I'm just trying to -- there's been several10

hypotheses put to the witness and I'm trying to see if --11

PRESIDING JUDGE SCHMITT:  If you rephrase the question and making clear that you're12

asking for a hypothesis I would allow it because we have also allowed it with the Defence.13

MR POWLES:  I just wonder, before my learned friend does that, whether she could specify14

what speculation was put to the witness on behalf of the Defence.15

MS STRUYVEN:  I can, your Honour.  I think during the -- several of the16

cross-examinations the hypothesis was put that because there was no reference to specific17

contacts, for example, during the testimony period of D-2, or D-3, or D-4, or D-6 that that18

would mean that no such contacts could have occurred, that it was not possible that there19

would have been any contact because if there would have been a contact it would have been20

in the report.21

Now, what I'm asking from this witness is simply to see if, for example, if there was other SIM22

cards that are unaccounted for, if there's other telephone numbers that are unaccounted for,23

either because we didn't receive them, or we received them after he finished his report,24

whether if there were such other -- such other SIM cards, there could have been contacts, for25
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example, to those SIM cards, but because we wouldn't have had the SIM cards, we wouldn't1

have had the CDRs to actually establish those contacts.2

THE WITNESS:  Sorry, could you repeat the question again.  Sorry.3

PRESIDING JUDGE SCHMITT:  No.  Excuse me.4

MR GOSNELL:  Mr President, I am sorry to intervene, but my learned friend just said that5

the proposition was put to the witness that it was not possible that such contacts could have6

been made.  And, speaking for myself, I can say that was not the proposition that I put to the7

witness, and nor do I believe that actually that was the proposition put by my learned8

colleague from the Arido Defence.9

So if questions are to be asked, I don't think it should be based on that inaccurate10

representation of the questions that were put.11

PRESIDING JUDGE SCHMITT:  If my recollection does not -- has a mistake, has an error, I12

had the impression before the break that the Defence tried to establish possibilities and not the13

proposition that has been put by the colleague from the Prosecution.  So perhaps if you take14

that into account when questioning.15

MS STRUYVEN:  Yes, Mr President.16

Q.   So I'll try to rephrase the question.17

PRESIDING JUDGE SCHMITT:  Excuse me.  You just have to refer correctly to what the18

Defence tried to establish before the break.  That is what, I think what is the point.19

MS STRUYVEN:  I'll try.20

Q.   Would it be correct to say that one of the possible explanations that were put forward by21

the Defence as to why there was no -- no reference in your report of such contacts during the22

testimony period of certain witnesses, that one possible explanation was that no such contacts23

occurred.24

Now, with these materials in mind, could there be other explanations for the fact that25
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you would not have accounted for certain contacts in your report?1

A.   Yeah, I think as I said previously, the numbers in the report are those numbers that I've2

identified as being attributed to key individuals.  The report does not address numbers3

which I have not identified in the report.  So if these SIM cards did belong to numbers which4

I was able -- which I could subsequently attribute to key individuals, then that could account5

for some of the absences in the report.  It's a possibility.6

Q.   Now on that I have another question, and it may be a silly question, but during the7

cross-examination we've discussed the 10-seconds rule at length and I think my colleagues8

from the Defence have put to you that, for example, in a 10-seconds conversation, especially9

in Africa, the reference was specifically to Africa, it could have been that someone would have10

picked up the phone and said something like, "I can't hear you.  Call me back" or "The11

connection is not clear" or whatever.12

In the same speculation and hypothesis, could it be that someone during those 1013

seconds would have said "Call me on another line" or "Call me on another telephone14

number"?15

MR GOSNELL:  Mr President, two wrongs don't make a right, and I would say where -- one16

speculation doesn't make another speculation right.  And I think we're embarking really far17

beyond a factual assessment from the witness.18

PRESIDING JUDGE SCHMITT:  I think that's sustained also.19

MS STRUYVEN:  I'll move on to my second topic.20

PRESIDING JUDGE SCHMITT:  (Overlapping speakers)21

MS STRUYVEN:22

Q.   Now, there's a second issue during -- that came up during cross-examination was the23

confusion about the call centre logs, the detention centre logs.  And I will bring you24

specifically to page 761 of your report.  And I just have a few questions for clarification.25
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The first one, in the very first column of this what you call ICC Detention Centre Call1

Logs Explanation, the very first column you see three initials "JPB."  I'll wait until2

you -- so it's page 761.  And my question is do you know what those initials stand for3

for the wording "JPB"?4

A.   I believe this is a file reference used by the DC and I believe that those three letters relate5

to the detainees extension that the data was being provided for.6

Q.   And do you know if JPB stands for a particular name?7

A.   I believe the JPB stands for Jean-Pierre Bemba.8

Q.   And if I can ask you to go to the next page, there was some questions about column H,9

the extension number.10

MS STRUYVEN:  And your Honours -- and I would like the court officer to pull up the11

document that was provided to the Office of the Prosecutor by -- that was -- originally comes12

from the Defence.  And I will give the ERN number, it's CAR-OTP-0074-0079.  If we can call13

up that document.14

Q.   Yes.  So if I read here correctly it says, "Privileged Telephone Numbers Bemba, 9805."15

And I will help you in the sense that you have cited this document in your report amongst the16

documents that you looked at from the Defence.  If I can ask you now to turn to your report,17

and that would be annex B, and it would be at page 0090-0733, and it would be the fifth row.18

So am I correct in understanding that you also substantiated some of your findings even if19

you didn't reference them in the tables themselves, that you would have used these20

documents as well?21

A.   Yes, that's correct.  So in the first table you referred to was purely explaining the22

columns on the sheet.  It wasn't actually doing any analysis upon that sheet.  It was purely23

there to provide what each of the columns was referring to.  The attribution of the extension24

number to an individual came through these documents you just alluded to here, the tables,25
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the documents referred to in table B4.1

Q.   Now, if you can go back to that same document, so again for the record I'm referring to2

CAR-OTP-0074-0079, so which is entitled "Privileged Telephone Numbers Bemba," and it says,3

"Mr Bemba is allowed to have privileged phone conversations with the following persons:"  I4

will wait until it comes on the screen.  So here I see different telephone numbers for Aimé5

Kilolo Musamba at row 5, at row 6 and at row 14.6

Now, I think the Defence for Bemba went over certain telephone numbers going over7

certain references in your telephone attribution annex.  Now, you've listed these8

documents in a general way in your report, you haven't listed them necessarily for9

each of the telephone numbers, but would you generally have used these type of10

documents as well to establish the telephone numbers?11

A.   Yes, that's correct.12

Q.   Now, in particular there was a suggestion in respect of Mr Babala's telephone number13

attributed in your annex C, and I will bring you to page 0833, because there you've had14

included a footnote saying that his driver, I'm not going to give the name in public session,15

but that his driver was also using this telephone number.  It's a number that ends in 707.  If16

you can remember that number.17

A.   Yes.18

Q.   And if I can ask the court officer to go to a document with the ERN number19

CAR-OTP-0074-0059.  And again, for sake of time I'm not going to go through the whole20

document, but if you look at very first column, the very first row, row number 1 to 14, it's a21

list of Bemba's telephone contacts, and it includes the names of his -- and the telephone22

numbers of his wife, his brother, his friend, et cetera.  And in row 11 you will have -- 12, you23

will have reference to "Fidèl" with that same number that ends in 707.  And if I ask you to go24

down in the 2009 chunk, if you look at row 12 again, you will have the reference to in this case25

ICC-01/05-01/13-T-12-Red-ENG WT 01-10-2015 89/104 SZ T



Trial Hearing (Open Session) ICC-01/05-01/13
Witness:  CAR-OTP-P-433

01.10.2015 Page 90

the full name "Fidèle Babala," again with a number ending in 707.1

Now, this again is a list of the numbers that Bemba provided for the telephone2

contacts he could have from the detention centre.  And you've referenced this3

document again in your report.4

Would this typically be a document that you were using also to confirm the telephone5

numbers?6

A.   Yes, that's correct.  This was one of the documents that I used to attribute the phone7

numbers to people.8

Q.   Now, moving to the next topic, there was a lot of discussion about the cut-off dates and9

the interpretation related to the cut-off dates.10

Now, my first question, regardless of the cut-off dates -- or how far does a change in11

cut-off date changes your actual annex A, which is the call sequence table?12

A.   It will have some impact on it.  Obviously if the cut-off dates changes, then where the13

calls are below the line or above the line, then also changes.  I, however, don't believe that14

the changes we're talking about, matter of hours often, except possibly for the one example15

that was raised previously for the witness, the change we're talking about the number of16

hours, I think the impact on the overall conclusions will be minimal there.17

Q.   But if we were just to ignore the row that says "cut-off date," would the contacts that18

you've established before the cut-off date and the contacts that you've established after the19

contact date, would they still be the same?20

A.   Sorry, yes.  The individual rows themselves would remain the same, yes.  The21

contacts still -- in my assessment, contacts still did occur.22

Q.   Now, in your call sequence table you also refer to the testimony date.  We haven't23

heard any controversy about the testimony date.  Can you repeat or explain to the Chamber24

again where you took the testimony date from?25
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A.   I would actually have to look at a footnote.1

PRESIDING JUDGE SCHMITT:  Excuse me.  I think this has been answered, or hasn't it?  I2

think you talked about that yesterday where he received it from.  I think we should not3

repeat.4

MS STRUYVEN:  Okay.  Okay.  No problem.5

PRESIDING JUDGE SCHMITT:  It was a little bit clear when you put your question, you said6

repeated.  I said I won't allow that, to repeat questions.7

MS STRUYVEN:  Absolutely, Mr President.8

Q.   I'll just bring you back to your testimony of yesterday.  Yesterday through a footnote9

you confirmed that testimony dates were actually taken from the trial transcripts of the main10

case, so the actual testimony, so there would be no controversy about those, correct?11

A.   Not as far as I'm aware.12

Q.   Now, again, there was a lot of controversy about these VWU cut-off dates.  There was13

another date, however, that is very important in this particular case.  Most of the witnesses, if14

not all, have testified to a particular date that those witnesses said was the last contact they15

had with the accused.  I don't know if you were able to watch the opening statement of16

Tuesday, but we've showed a particular instance, and I can give you a trial transcript17

reference, it was a particular instance in which we showed D-15 who said that his last contact18

with the Defence had occurred in January 2013.  So that was his trial testimony.19

Did you take into account in your call sequence tables those dates, namely, the dates20

that the witnesses said was their last contact with the Defence?21

A.   No, I don't believe I put those -- those dates into the call sequence tables, but that was22

part of the rationale for putting the calls before the VWU cut-off date.  So the calls that were23

allowed, that was the rationale behind putting those rows of data into the table.24

Q.   Now, Mr Witness, if I may ask you to go to the call sequence table of D-15, and that25
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would be at page 0675, so D-15 is a witness who testified that his last contact with the Defence1

was in January of 2013.  Now, if I ask you to look at row 24 and 25, these would be the2

contacts occurring after January 2013, correct?3

A.   Yes, that's correct.4

Q.   And then you have indicated in your report the earliest proposed testimony followed by,5

on the next page, I'm now referring to page 677, which is, you referred to as 11 July 2013 VWU6

cut-off date?7

A.   Yes, that's correct.8

Q.   And then today the Defence for Bemba referred you to an email or at least an allowed,9

as he put it, quite -- a contact that was specifically allowed by the Chamber that would have10

occurred on 2 September and the dates following 2 September.11

Now, if I can ask you to go back to page 673, and if you can count with me, we're at12

row 24, which would be the contact of 11 February 2013.  And if I go until 213

September 2013, that would be row 66.14

So if I read your table correctly, and I'm not very good at math, but if I read your table15

correctly, would it be that there was 42 contacts between February, the date that the witness16

testified was his last contact, and 2 September 2013?17

A.   I think I have 40 contacts from a quick, a quick count, yeah.18

Q.   Let's leave -- because my maths are rather bad, let's leave it at roughly, would it be19

roughly 40 contacts?20

A.   Roughly that.21

Q.   Now, if I can go actually to the emails that were put to you earlier today by the Defence22

of Bemba, and I would like you to go chronologically.  I hope you have them in front of you.23

And I would first like you to go to the email of the Chamber or what was referred to as the24

Chamber's decision of 30 August 2013.  I don't know if you have that in front of you.  It25
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should be tab 11.1

THE COURT OFFICER:  Ms Struyven, could we have an ERN number, please.2

MS STRUYVEN:  I'm sorry for that.  It's CAR-D20-0002-0019.3

THE WITNESS:  Yes, I have that in front of me.4

MS STRUYVEN:5

Q.   Now, could I ask you to read out loud the last sentence of -- so this is an email from 306

August 2013.  Can I ask you to read out loud the last sentence of the fourth paragraph, which7

was the instruction of the Chamber?8

A.   The one commencing "Considering that the fact"?9

Q. The one commencing with "The Defence is reminded."10

A.   I'm sorry, I believe I have the wrong -- 0019?11

Q.   Yes, indeed.12

A.   Sorry, the last sentence.  Sorry, I was looking at the last paragraph.13

"The Defence is reminded that it should refrain from discussing with the witness the14

substance of his testimony or the items of evidence that might be discussed in court."15

Q.   Now, if I continue chronologically, so this is the email of 30 August, if I continue16

chronologically, we have an email, and I refer to the ERN number first, it's17

CAR-D20-0002-0008.  And that would be normally tab 8 I think.  It's an email of 218

September.19

Now, in here it says that the Defence was able to contact the witness around 8 o'clock.  And20

my colleague for the Bemba Defence has indeed pointed those two contacts out in your call21

sequence table or possible contacts in your call sequence table and they would be row 68 and22

69, I believe.23

PRESIDING JUDGE SCHMITT:  Wait a moment, please.24

MS TAYLOR:  I'm sorry to interject, but I think you have the time wrong.  So just for the25
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accuracy of the record you might wish to correct that.1

THE WITNESS:  I believe it was 1800 hours, not 8 o'clock.2

MS STRUYVEN:  Sorry.  I meant 1800 hours.3

Q.   Now, if I move chronologically again to the next email, which is at CAR-D20-0002-0010,4

that is an email of 6 September.  Now, before I do that, I would like you to have a look at5

your call sequence table.6

A.   Sorry, I don't have the 0010 email in front of me.  There it is.  Apologies.  Yes.7

Q.   So maybe if we can together look at your call sequence table.  On 5 September, so if I8

look at your call sequence table for this particular witness, rows 70, 71, 72, and 73, which9

occurred on 5 September, if I read it correctly, I see a call of 99 seconds, one of 669 seconds,10

one of 253 seconds and one of 75 seconds, which I will spare you the calculation, which11

amounts to 1096 seconds.12

So now if I can ask you to read the email the next day, on 6 September, which would13

be at tab 7, and which is a document with the ERN number CAR-D20-0002-0010, do14

you see that email in front of you?15

A.   I have 0008 at tab 7 -- well, 0010.  Is that the one -- sorry, I have it on the screen --16

Q.   Yeah?17

A. -- in front of me I think.  Yes.18

Q.   So here it says, and this is an email, if I'm not mistaken, from the Bemba Defence who, as19

we just indicated the day before, had 1,096-seconds conversation with D-15.  Here it says the20

contact was unsuccessful because the witness was in the bushes and the reception was poor.21

And they ask if they can try again over the weekend.22

Now, if I can ask you now again to turn to your call sequence table, and if I can ask23

you to look at row 74 up to 77, that would be calls on 7 September, and I think that24

that would have been the Saturday.  If I look at the calls rows 78 to 79, that again25
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would have been the Sunday.1

Now, after that I see from row 80 to row 99, am I correct in reading your table that2

that would be another 19 contacts after that weekend?3

A.   One, two, three -- I have about 21 rows I think in that.  Twenty-two rows there for4

those two dates, those dates you mentioned.5

Q.   And if I look at row 88, I see a contact of 1,500 seconds, which divided by 60 means 256

minutes.7

The next row I see a contact of 3,000 seconds, which corresponds to 50 minutes.8

The next row I see 2,940 seconds, which is 49 minutes.9

Row 92 I see 2,166 seconds, which amounts to 36 minutes.10

All of these conversations occurred, if I understand your table correctly, before his11

testimony, after the requests for his availability would have been finished; correct?12

A.   They did all occur before the period of testimony commences, yes.  I -- I can't comment13

on the second part about the availability questions.14

Q.   Now, there was a suggestion that voices or calls could have been transferred to15

voicemail.  Would it have been possible to have a voicemail of 49 minutes?16

A.   I don't know the answer to -- pardon me.  I don't know the answer to that.  I don't17

know how long a voicemail can actually last for.  But in my assessment, and it's purely my18

assessment, I would say that's probably unlikely that somebody would speak for 49 minutes19

uninterrupted.20

Q.   I have one last question, and then I'll -- and then I'll end.  One last question:  There21

was -- there was also some suggestions about typos being made when you transferred PDF22

information into Excel sheets.  Now, hypothetically, if you would have missed numbers from23

telephone numbers, for example you would have missed the middle number, or the second24

number, or the last number, you would have -- in your exercise, you would have missed25
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certain information.  Would that result in more contacts being accounted for in your report,1

or would that result in you not finding that particular contact and therefore resulting in less2

contacts being accounted for in your report?3

A.   I generally used the last six digits when I'm doing any searches.  So if I missed a4

number it would result in there being more contacts.  But I can say I did go back through the5

original PDF documents when I was compiling this and manually go through also to check6

the rows of data as well.7

MS STRUYVEN:  Thank you, Mr President.  I have no further questions.8

PRESIDING JUDGE SCHMITT:  Thank you.9

Questions by the Defence?  Any?10

MR POWLES:  Not on my part.  Thank you very much, your Honour.11

PRESIDING JUDGE SCHMITT:  Okay.  Thank you.12

So then we thank the witness.  And I also thank both parties, and not only in a13

formalised so-called polite way, general way, but specifically by saying that the14

examination of the witness I consider as having been focused and to the point in15

general.  And this concludes also not only the witness testimony for the day, but also16

the hearing for today.  We resume on Monday, 9.30 with the witness we have said17

before.18

MR TAKU:  May it please your Honours.  I rise, your Honours --19

PRESIDING JUDGE SCHMITT:  Yes.20

MR TAKU: -- to react to the information provided by the Prosecutor --21

PRESIDING JUDGE SCHMITT:  Yes.22

MR TAKU: -- about the changes to the schedule of witness testimony in which he intends to23

bring forward yet again Witness number P-260.  And I rise to object, your Honours.  And if24

your Honours will permit me, I will provide the reasonings for my objection.25
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PRESIDING JUDGE SCHMITT:  Absolutely.1

MR TAKU:  Your Honours, the Prosecutor had ample opportunity to advise the Chamber2

about his preparedness or the availability of his witnesses.  To my understanding, he had3

problems with witness number P-245, although we do not know the nature of the difficulties4

he seems to be encountering.  And he took that opportunity to move Witness 260 from this,5

the date that was provided, previously communicated to us.  And we started preparations.6

Today, again, because of the alleged difficulties he's encountering with Witness 245, he again7

decides to move Witness 260.8

Your Honours, we submit that it will cause prejudice to the preparation of the Arido's9

Defence.  We've been preparing all this while, since he made that change, on the10

premise that the new -- the schedule that was communicated would be respected.11

And now yesterday, the Prosecutor, after several applications, and inter partes12

applications, and correspondences, we sought the intervention of the Chamber.  And13

the Prosecutor finally disclosed to us a number of requests; for assistance, the name of14

two senior police officers who played, to us, in our estimation, a major role in the15

gathering of information in this case.  And which -- we intend to contact them in the16

course of investigation.  And the contacts we made with them will materially assist17

us in -- in the establishing of the truth and the cross-examination of this witness.18

Again, we also had the records of meetings that were provided yesterday.  And we19

only last week -- or, not long ago, the Prosecutor disclosed some financial records, a20

record of expenses involving large sums of money that were carried in cash across the21

border to Cameroon and the use to -- well, for various purposes in favour of these22

witnesses.23

I have -- we've carefully looked at those documents, those potential exhibits, we24

intend to investigate about -- I mean, we -- to investigate very vigorously some of25
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the -- the information that was disclosed to us, and we think that conducting that1

investigation will help in the discovery of justice in this case.2

Now, the timeline which the Court confirmed that this witness will come to testify we3

consider that was problematic, but we thought that we could achieve a lot in the4

course of that investigation which is ongoing from Cameroon.5

Now the Prosecutor, yet again, has applied to move that witness to 7 October.  It's6

going to cause serious prejudice to us, it's going to make our investigation less7

effective, and it's not going to be in the interest of justice.8

Look at the nature of the case, your Honours.  Look -- looking at the nature of the9

information that was disclosed yesterday, these two police officers, the RFAs, the receipts and10

the financial expense -- I mean, the financial disclosures, this -- that -- receipts that were11

disclosed to us, they go to the heart of this case, they go to the heart of the nature of the12

charges.13

And we respectfully submit, your Honours, that they either keep to the schedule or they14

should look for another schedule which would be more convenient and be on more time.15

And I say so, your Honours, that it would appear, the perception I'm having here is16

that probably the Prosecutor has never actually been prepared.  They made a17

presentation they were prepared.  They ought to have known the nature of18

difficulties they were going to encounter in bringing their witnesses.  It is not only19

when the schedule has been confirmed that they made opening statements.  And the20

world knows that they were ready.  They objected to our applications to move this21

witness a couple of weeks or a month in order to permit them to disclose this22

information, and they objected, and the Trial Chamber ruled in their favour.  And23

now, your Honours, they are moving this witness yet again.24

So I respectfully submit that in the interest of justice, and concerning this -- as concerns this25
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case, the application should be denied.1

PRESIDING JUDGE SCHMITT:  Thank you very much.2

Prosecution.3

MR VANDERPUYE:  Thank you very much, Mr President, your Honours.  I think my4

colleague is well aware that the Prosecution does not act unilaterally in scheduling its5

witnesses in this particular court.  He's well aware that the witnesses in this case pursuant to6

their testimony in the main case receive certain protective measures that have to be respected7

and they have to be implemented pursuant to the Victims and Witnesses Unit protocol8

concerning the production of these witnesses.9

The Prosecution has taken measures from the beginning of this case even before the10

witness schedule was required by the Chamber in order to make arrangements for the11

production of the particular witness in question, P-245.  We've been in contact with12

the VWU since June the 12th to schedule this witness's appearance for the beginning13

of this trial.14

As I mentioned before, he was intended to be the second witness to be called in this15

case.  We communicated that repeatedly and effectively to the Victim and Witnesses16

Unit.17

We were advised only a couple of weeks ago that the arrangements that were18

necessary to put this witness in place in order to testify in the place that he was19

assigned to testify in this case would not be achieved and could not be possible.20

What we are trying to do is trying to make sure that we have witnesses available to21

the Chamber so that the Chamber -- so that the trial is not needlessly interrupted.22

But of course, our hands are to some extent bound because we don't have direct23

contact and we don't make direct arrangements for witnesses to appear in this case.24

And so we're dependent to a large extent on the resources of the Registry to do that,25
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and that's what we're trying to do.1

In the circumstances presently, we also have an expert, more experts to call in this2

case.  Those experts -- rather, the expert and other witnesses in this case also have3

made arrangements concerning their schedule based upon the original schedule that4

was provided.  Therefore a shift in one witness creates a domino effect in terms of5

the scheduling of other witnesses.6

So we've tried to accommodate that.  One of the issues with respect to 361 was the7

Defence's request to translate documents that are essentially referential documents, as8

your Honour has pointed out, that we don't believe are necessary to be translated9

because the witnesses, the witness A will appear and B does not rely on those10

documents directly.11

In order to accommodate the translation of that schedule of those documents, we12

have to fill the space with a witness who is available.  The only witness who is13

available that I'm informed by the VWU at this point for the 7th of October or14

following 261 is Witness 260.15

If, on the other hand, we proceeded with Witness 361, then it would be the case16

probably that the Defence would have to proceed in the absence of fully translated17

reference materials.  My recollection is that there were seven footnotes to that report,18

and I think three or four of those documents, maybe more, maybe all seven of them19

require translation from Dutch into English or French for the benefit of the Defence.20

But what happens is if that witness's schedule is moved because 260 testifies, then 36121

becomes unavailable in the week the following week, I believe it's between 14th and22

20th of October.  And then there becomes a gap there.23

So I understand my colleague's concerns.  I've been in his situation many times24

before.  But I think they have a week to prepare.  It's unlikely that they will have to25
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be the first to cross-examine; and if necessary, we can delay the cross-examination to1

such a point that they have adequate time to prepare.2

So that's our position.  It's unfortunate that we're in this situation, but we are where3

we are, Mr President.4

MR POWLES:  I hesitate to rise, your Honour, to speak on behalf of all the Defence,5

especially without having consulted with all the various parties, but it seems there6

is -- certainly we asked, well, one of the parties that suggested that it may be appropriate to7

receive the footnotes, the translation, the full translation of all the documents referred to by8

the expert witness before embarking on a cross-examination on him.9

My learned friend Mr Taku raises a question in relation to commencing with the10

cross-examination of the proposed alternative witness for next week.11

May I make a proposal that the Defence collectively consult within the next hour and12

between us come up with a compromise to either suggest either the expert witness or13

the alternative witness which the Prosecution has proposed as a potential witness to14

fill the remainder of the week after hearing from the witness which we're15

commencing with on Monday.16

I only put that forward as a potential suggestion to hopefully achieve a compromise17

for everyone.  And I look around to see that my learned friends are nodding.  So I18

put that forward as I hope a helpful suggestion.19

PRESIDING JUDGE SCHMITT:  I would of course appreciate such an approach very much.20

And as you are obviously well aware, we cannot cope with every wish that we have.  So21

there has to be on one side or the other side, there has to be some sort of compromise, and22

because of that it would be a very good thing if you could talk to your colleagues and perhaps23

have a unified strategy.24

But Mr Taku also, I want to give Mr Taku again the floor.25
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MR TAKU:  Yes, your Honours.  The problem with me is not only about the question of the1

cross-examination of the witness.  It is about investigating some of the material that was2

given to us.  I will respectfully say, your Honours, coming from Cameroon, and some of the3

documents that are given, some of them which have been established, for me especially they4

have -- poses potential problems, very, very serious problems.5

Maybe, I do not know, looking at the request for cooperation, maybe certain things6

were waived.  Maybe I wouldn't know.  But ordinarily I can say, ordinarily they7

wouldn't happen, they wouldn't happen lightly.8

The names of the two officials that were given, whom I know personally to be very9

professional men, but if some of the things that are now emerging from the alleged10

participation in the investigation, in this case the request for assistance, and with11

regard to the text and the laws that local legislation that exist, I think I really need -- I12

don't want to come here and make assumptions and the fact that there may be13

problems here, there may be things that were not done right.  I want really to14

investigate to find out why that happened.15

And, your Honours, if this schedule were maintained, I was -- I was about doing that.16

I had to be here.  Also the resources of the Court, they are not unlimited for me to17

take the flight and rush to Cameroon immediately, abandon the team here.  I really18

need to conduct an investigation.  It is extremely important, because looking at the19

case against my client, these two witnesses are very, very material.  There are less20

crimes in the court in the territory of Cameroon, and therefore any material, this21

material coming from Cameroon is extreme material.22

It's in the interests of justice, your Honours.  I know that my colleague and the Court23

might like for us to move as fast as possible, but also should be done in a very24

efficient manner and for us to put all the information before the Court.25
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I think the Court carefully weighed the application we made before confirming the1

trial schedule.  The Court looked at all the circumstances.  I'm afraid if the Court2

has seen, knowing this information now, maybe the Court -- it may have affected the3

decision of the Court in our other motion and other application we made.  But this4

was not before the Court.  This is a new element, your Honours.5

So before whatever we might decide, whatever you have suggested, we respectfully6

want to bring this to your attention.7

PRESIDING JUDGE SCHMITT:  Yes, thank you very much.  Of course, we will -- do you8

want, do you want to respond, Mr Vanderpuye?9

MR VANDERPUYE:  Only if you would want me to, Mr President.10

PRESIDING JUDGE SCHMITT:  So we will weigh all the positions that we have heard, of11

course.  It will not be an easy one to decide.  And we will of course consider the outcome of12

the meeting of Defence counsel, and we'll defer our decision in that respect until next week.13

We will continue on Monday, the 5th, as scheduled and with I think Witness 261 it was, yes,14

261 exactly.15

MR VANDERPUYE:  Mr President, I'm sorry I'm on my feet again.  I think if the decision16

were to be made by next week, that could pose -- well, I don't want to put the Court in an17

uncomfortable situation, but if the witness is to be ready to go by the 7th of October, my18

understanding is from VWU that he would have to be brought in over the weekend.  And so19

if the decision were made after the witness was already here that that could be problematic if20

it's a decision that results in his appearance being unnecessary at the period of time when he21

comes.22

So I'll try to resolve it with my colleagues.  Hopefully we'll get somewhere maybe at23

the end of the day or early tomorrow and then we can provide that information to the24

Chamber so you can make an informed decision.25
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PRESIDING JUDGE SCHMITT:  So taking this additional information into account, we will1

try to be even more expeditious and perhaps be able to solve this by tomorrow.  But I would,2

as I said, very much appreciate if you could liaise and come to a conclusion that at least is a3

compromise that everyone can sort of accept.  So thank you very much again everybody, also4

the interpreters, and we now adjourn until Monday.5

THE COURT USHER:  All rise.6

(The hearing ends in open session at 3.33 p.m.)7
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