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(The hearing starts in open session at 9.04 a.m.)8

THE COURT USHER:  All rise.9

The International Criminal Court is now in session.10

Please be seated.11

PRESIDING JUDGE STEINER:  Good morning.12

Could, please, court officer call the case.13

THE COURT OFFICER:  Thank you, Madam President.  Situation in the Central African14

Republic, in the case of The Prosecutor versus Jean-Pierre Bemba Gombo, ICC-01/05-01/08.15

PRESIDING JUDGE STEINER:  Thank you very much.16

I welcome Prosecution team, legal representatives of victims, Defence team,17

Mr Jean-Pierre Bemba Gombo.  Good morning our interpreters, court reporters.18

We will continue today - and I hope we finish - with the testimony of Witness D-59, and I19

ask, please, the court usher to bring the witness in.20

(The witness enters the courtroom)21

WITNESS:  CAR-D04-PPPP-0059 (On former oath)22

(The witness speaks French)23

PRESIDING JUDGE STEINER:  Good morning, Mr Dioba.24

THE WITNESS:   (Interpretation)  Good morning, your Honour.25
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PRESIDING JUDGE STEINER:  I hope you had a restful weekend, had the opportunity1

to take some time for yourself and that you are ready to continue with your testimony?2

THE WITNESS:   (Interpretation)  Yes, your Honour, I'm ready to continue.3

PRESIDING JUDGE STEINER:  Mr Dioba, I need to remind you that you are still under4

oath.  Do you understand that, sir?5

THE WITNESS:   (Interpretation)  Yes, your Honour.6

PRESIDING JUDGE STEINER:  And once again remind you to speak slower than normal7

and to give the five seconds after the question before starting your answer, in order to8

help our interpreters and court reporters to do their job.  I'm sure it's fine with you, sir?9

THE WITNESS:   (Interpretation)  Yes, your Honour.10

PRESIDING JUDGE STEINER:  This morning Maître Douzima will continue questioning11

Witness 59 and, for that purpose, I give Maître Douzima the floor.12

MS DOUZIMA LAWSON:  (Interpretation)  Thank you, your Honour.13

QUESTIONED BY MS DOUZIMA LAWSON:  (Interpretation) (Continuing)14

Q.   Good morning, Witness.15

A.   Good morning, Counsel.16

Q.   Sir, last Thursday we were looking at a document that had to do with General17

Gambi, and with the leave of the Chamber I would like to ask the court officer if she could18

please display the document.  This is document number 3 on the list of the legal19

representatives.  0001-00 --20

THE INTERPRETER:  Inaudible.21

PRESIDING JUDGE STEINER:  Maître Douzima, could you please repeat the reference22

number of the document?23

MS DOUZIMA LAWSON:  (Interpretation)  CAR-V20-0001-0132.24

PRESIDING JUDGE STEINER:  Then it's document 4.25
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MS DOUZIMA LAWSON:  (Interpretation)  It is document number 3.  I beg your1

pardon, it was document 2.2

Q.   Sir, now you have this document before you on the screen, the document that we3

were looking at on Thursday, and we shall resume our review.  Do you think you could4

please read out the title of this document?5

A.   Thank you, Counsel.  What I see here is a document that says "Order number 36

regarding appointment to positions of responsibility of high-ranking officers of the7

national army."8

Q.   Could you continue reading after the word "Decret"?9

A.   I don't quite have it on the screen yet.  I see this document.  It says "Decree10

26 January," and this has to do with the organisation of the Ministry of Defence.11

MS DOUZIMA LAWSON: (Interpretation)  Could we move on to the second page,12

please?13

Q.   Sir, could you read from the word "Decret"?14

A.   First Article:  "Are hereby appointed or confirmed to the positions shown15

hereafter -- the positions hereafter, the senior officers whose names are shown below.16

Chief of General Staff Joint Forces, Colonel Antoine Gambi."17

THE INTERPRETER:  Overlapping speakers.18

MS DOUZIMA LAWSON:  (Interpretation)  I think this is not the document we had in19

mind.20

PRESIDING JUDGE STEINER:  I must confess that I don't know which document you're21

talking about.  Maybe here in the transcript sometimes we have document final 130, then22

132, and for me none of them reflect what the witness is saying.23

MS DOUZIMA LAWSON:  (Interpretation)  It is document number 3.  This is the24

document that I was asking for, 0132, decree number 03096.  That was the document we25
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were looking at a few moments ago.  Your Honour, I think we now have the correct1

document.2

Q.   Sir, I beg your pardon.  We had the wrong document on the screen.  We'll have to3

start over again.  If you could please begin reading out this document?4

A.   Thank you, Counsel.  "Decree number 03096 relating to the promotion of5

high-ranking officers of the national army.  The President of the Republic, Head of State,6

considering constitutional act number 1 of 15 March 2003 considering the constitutional7

act number 2 of 15 March 2003 regarding the provision or organisation of the powers of8

the State, considering order -- government order 85015 of 6 June 1985, amending order9

70013 of 24 April 1970, granting special power to the Head of State regarding the10

appointment, downgrading or changing in rank of active officers of the national army,11

considering decree 03001 of 23 March 2003, having to do with the appointment of the12

Prime Minister, head of government, considering decree 03006 of 31 March 200313

regarding appointment of members of the government, upon the proposal of the Minister14

of National Defence, the minister responsible for restructuring the army and disarmament,15

it is hereby ordered that the following officers, whose names are shown below, are16

promoted to the rank of brigadier-general."17

MS DOUZIMA LAWSON:  (Interpretation)  If we could please move to the next page?18

PRESIDING JUDGE STEINER:  It was not yet the second page.  It was the bottom of the19

first page.20

THE WITNESS:   (Interpretation)  "Colonel Gambi Antoine, 6621990, Support and21

Services Battalion."22

THE INTERPRETER:  Message from the interpreters:  The interpreter may have missed23

one item in the previous paragraph.24

The witness also read out the previous name on this list, Colonel Bamaka-Soui.25
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MS DOUZIMA LAWSON:  (Interpretation)  We don't have the second page on the1

screen just yet, your Honour.2

Q.   Could you read out the date for us, Witness?3

A.   "Done in Bangui, 31 May 2003, Divisional General."  This date is 31 May 2003.4

Q.   Thank you, sir.  Sir, I had you review this official government order for one very5

simple reason.  Last week I asked you, according to your report, it was General -- it was6

the divisional -- I beg your pardon, the Brigadier-General Gambi who was giving orders7

to Commander Moustapha and you confirmed that point, and then I showed you8

government -- the government order appointing 16 January 2003 and you said that that9

was a confirmation that he had been appointed to that position.  Now, after reading this10

particular government order, do you continue to maintain that it was General Gambi who11

was commanding the MLC troops?12

A.   Thank you, Counsel.  Well, I have to point out that you've shown me three13

different documents.  The first one that you showed me, Counsel, was a document that14

dated back to November 2002, and of course it showed that the brigadier-general was15

giving instructions to Commander Moustapha.  After that, you showed me a second16

government order in which President Patassé appointed not even to the position, because17

that is different, but rather to the -- there seems to be some sort of mistake in the French,18

there's a typo, and you see an administrative document of this importance cannot -- has19

to be taken very seriously.  The document reads "Appointed to a pote," P-O-T-E, instead20

of "... to a poste," P-O-S-T-E, so one really has to wonder about such a document within a21

military administration.22

The other point I wanted to make is that, whether you like it or not, Mr Gambi was the23

Chief of Staff of the Central African Republic army under the leadership of Mr Ange-Félix24

Patassé, as odd as that may appear.  The most important -- the first -- the primary25
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important measures, the appointing of people to these high-ranking positions, General1

Bozizé, one of the people he was fighting against only months previous, is now being2

appointed to a high-ranking position?  This is quite odd.3

I would prefer to say that, since all these documents were provided to you by the Office of4

the General Secretary of the CAR, I really do wonder about this sort of document in an5

administration.  I really, really have concerns.  I really wonder about these documents.6

Patassé was no longer there to say the contrary, particularly since this was just after a war,7

which François Bozizé had won, and the administration came under the control and it was8

the Office of the General Secretary now reporting to the victor of the war to issue such a9

document?  Perhaps the word "likeness" is a bit much, but they seem to be taking these10

documents in a very light-mannered way; such a mistake to put "pote," rather than11

"poste."12

Q.   What is your answer to my question?13

THE INTERPRETER:  Overlapping speakers.14

THE WITNESS: (Interpretation)  I really wonder perhaps the Court should ask for15

another expert to come and appear, perhaps a handwriting expert or something like that,16

to look at these documents, because a document with a mistake like this really makes me17

wonder?  I really -- I really can't speak about the actual text, or the actual document, but I18

really do wonder.  That is my reply.19

Q.   Well, were you wondering about the document that you just read out; namely, the20

government order of 31 May 2003 promoting General Gambi - Colonel Gambi, rather - to21

the position of brigadier-general?22

A.   Counsel, let me reiterate.  I really don't have the information or the knowledge to23

say whether or not this document is proper, but I really do wonder.  Mr Antoine Gambi24

was the Chief of Staff appointed by Ange-Félix Patassé, the one who was fighting against25

ICC-01/05-01/08-T-240-Red-ENG WT 10-09-2012 6/65 WN TICC-01/05-01/08-T-240-Red2-ENG WT 10-09-2012 6/65 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0059

10.09.2012 Page 7

François Bozizé, because François Bozizé who was leading the rebel forces was fighting1

the national army, the institutional army under the leadership of Patassé, and Gambi was2

the Chief of Staff of that army.  So I'm just observing that after François Bozizé took3

power, one -- if I read this date March/April, one of the most important measures that he4

took initially was to promote the man that he had been fighting only a few months5

beforehand to the level of brigadier-general at a time when the institutions were getting6

back on track?  Because, you see, the war had just ended in March, and this is why I'm7

saying to you that I really wonder, Counsel.  I really wonder.  I really do wonder about8

this document.9

I think people are entitled to wonder, or have concerns, about this sort of thing.  Perhaps10

you should have some kind of expert, a handwriting expert for example, come in and look11

at these documents?  I really can't comment on the problems of the CAR government12

administration.13

Now, you tell me that these documents were provided by the General Secretary of the14

CAR government.  Now, according to the document, the Chief of Staff is issuing15

instructions, so how am I to comment on these documents from the CAR government?  I16

really -- I'm really at a loss.  Thank you.17

PRESIDING JUDGE STEINER:  Mr Witness - sorry to interrupt, Maître Douzima - the18

interpreters are asking you please to respect the five-seconds golden rule.  Thank you.19

THE WITNESS:   (Interpretation)  Thank you, your Honour.20

THE INTERPRETER:  Many thanks from the interpreters.21

MS DOUZIMA LAWSON:  (Interpretation)22

Q. I would like to ask, or rather I would like to point out that I never said that I23

received these documents from the Office of the General Secretary of the CAR24

government, but I said that those documents could be found there at that source.25
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Now, Counsel, you have just said that General Bozizé promoted Colonel Gambi to the1

position of brigadier-general, and you read the date, 31 May 2003.2

And you continued, you continued to say that the document whereby General3

Gambi -- and this is document CAR-D04-0003-0327, you say that this document was the4

one showing that he was leading the MLC.5

Expert, do you continue to say that General Gambi was the Chief of Staff, the one who6

was giving the orders to the MLC troops?  Do you know when General Gambi was7

appointed by President Patassé, when he was appointed Chief of Staff Joint Services?8

A.   Thank you, Counsel.  I'm afraid that we are focusing too much on the person of9

Mr Gambi himself.  That is not my point of view of interest.  I focused on the command10

of the General Staff of the Central African Armed Forces, whatever the names.  I do not11

know General Gambi.  I am interested in the command of the General Staff of the Central12

African Armed Forces.13

This is what I said, and I will repeat:  The troops of the armed forces of the MLC, and I'm14

insisting on that word "armed" forces, because these were recognised by the Lusaka15

agreement and I would like to insist on that, that is the armed forces of the Congolese16

Liberation Movement.  This is what I said.17

The armed forces of the MLC were placed at the disposal of the political and strategic18

authorities of the Central African Republic.  And within that context, which was both19

political and military, the military command was mostly responsible for the operational20

aspects.21

Let us look at the various periods.  There is a first period when General Betibangi was22

the Chief of Staff and, for health reasons that we have already talked about, General23

André Mazi was the interim Chief of Staff until the time that Mr Gambi was appointed24

Chief of Staff.25
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So what I'm saying is whether it was Betibangi, Mazi or Gambi, the MLC troops, which1

had been placed at the disposal of the Central African Republic General Staff, they had2

become operational troops under Central African command.  This means that they were3

receiving their orders from the Central African Republic General Staff.  They were the4

ones responsible.  They gave them uniforms, provided food, and gave them operational5

and tactical orders.6

So they became soldiers under their command.  This means that in, in that armed conflict,7

the orders came from the command, and they were the ones in charge of the operational8

decisions.  Whether it was General Gambi or someone else, I am not focusing on the9

individuals, but at the level of the institution, the MLC troops were under the instructions10

or command of the commander-in-chief of the Central African Republic forces.  I think11

that is what we have to focus on.  We should not be looking at the individuals,12

particularly General Gambi.  I do not know him, so I am staying at the theoretical and at13

the institutional level.  Thank you.14

Q.   Sir, I don't want to insist on this, but I would like to say that I did not invent15

anything.  On page 2 of your report, 0003-0113, you are the one in that report, page 12,16

who said that Colonel Moustapha who was commanding the MLC forces was17

implementing the orders of the Chief of Staff of the Central African Republic army,18

General Antoine Gambi, or his subordinates.  I presented to you a document signed on19

25 November 2002 by General Gambi.20

You stated -- and your Honour we have just received the edited version of the transcript21

this morning because there were technical problems on Friday, so I will provide the22

references later.23

You stated that the document proves that it was General Gambi who was commanding24

the MLC troops through Colonel Moustapha, and I asked you whether General Gambi25
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was indeed appointed in November 2003, and you accepted.  Mr Witness, you have said1

that President Patassé is now deceased, and anyone can say anything about him, but2

General Bozizé is still there.  You have also said that the decree that you just read was3

one of the first decrees signed by General Bozizé, you yourself read that; and Mr Gambi4

was not brigadier-general, he was a colonel, and he was promoted to the rank of general5

by President Bozizé in May 2003.6

Did you ask yourself any questions about this document signed by a certain General7

Gambi commanding MLC troops in November 2002?8

A.   Thank you, Counsel.  I do remember that you presented these documents to us.9

This means that you think they are important.  Another thing that an expert in the theory10

of military issues, another question that an expert can ask himself is, how is it possible11

that a Head of State, who has military and strategic advisers, how is it possible that a12

colonel was appointed Chief of Staff of the Joint Services in a situation where you had13

generals, and so on?14

So what I'm saying is that one can wonder about these things.  Were there no documents?15

How is it possible that a colonel can become commander, because the military structure16

has its own very specific hierarchy which is very important and respected.  If you look at17

military sociology, you will understand that.18

However, I do not dispute the decisions relating to the international functioning of the19

Central African State, but I am asking myself questions because these are documents that20

you are presenting to us, Maître Douzima, and so what I'm saying is that I'm wondering21

what happened at this level and, on the other hand, I also asked myself questions.22

This is a situation in which people were just coming out of a war, that is barely two23

months after the end of the war.  General Bozizé entered Bangui on 15 March 2003 after24

having been victorious, and then he took over power.  He had fought against and25
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defeated the Central African Republic armed forces, who were under the supreme1

command of Ange-Félix Patassé.  Gambi had been appointed Chief of Staff by2

Ange-Félix Patassé and, if you look at military conflict, one of the most important3

decisions was the promotion of Mr Gambi to the rank of general.4

That is why I did not want to focus too much on the ins and outs of the internal5

functioning of the administration in the Central African Republic, as indicated by the6

documents, but it is clear that after 15 March 2003 the people who were in power in the7

CAR were not -- no longer favourable to Ange-Félix Patassé.  And I would like to add8

that Ange-Félix Patassé is no longer there to say the contrary, but he has collaborators,9

who were there with him and who are still alive, but within this context who can say the10

contrary?  It is not simple at all.11

I have given you an example.  Look at the decree signed by Mr Patassé.  The decree12

itself says, "Appointed to the pots" P-O-T-S, instead of "the following posts," P-O-S-T-S.13

It seems as if people were in a hurry, they were rushing.  That is why I have said that I'm14

wondering about those documents.15

Now, you have -- this text signed in 2003 could have been corrected.  The word "pots"16

P-O-T-S, could have been corrected to "posts."  Don't you think there is a problem with17

the lack of seriousness in this document?18

PRESIDING JUDGE STEINER:  Mr Witness -- if you allow me, Maître Douzima.19

Mr Witness, if we could together try to be more concise and objective in your answers,20

because otherwise we will not advance.  And we know that you want to go home as soon21

as possible, and I can see that we are again kind of lost and going back and forth to the22

point that you are sometimes making some guess exercises.  Let's try to avoid it and just23

answer the questions in a more concise and objective way as possible.  Okay?  Thank24

you.25
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Yes, Mr Witness.1

THE WITNESS:   (Interpretation)  Thank you, Madam President.  I have said, and I2

will repeat, that the answers depend on the questions put to me.  So far I have insisted on3

telling Maître Douzima not to focus on individuals.  I deal mostly with the institutions.4

I have told her that I am wondering about those texts, but I did not wish to go into the5

internal functioning of the Central African Republic administration, with texts that were6

produced that seemed to have been produced in a careless manner, because such a serious7

text cannot be produced with the errors that we have there.  So the text that she is8

showing to us do not mean anything.9

A decree that says someone is appointed to a "pote" and not a "poste" means that there10

should have been a document - another document - to correct it.  So I am wondering -- I11

am asking myself questions about this text.  So what I'm telling Maître Douzima is that I12

don't want to comment too much on these documents that come from the13

Secretariat-General of the Central African Republic, but if she insists I will answer.  I'm14

here to answer questions.  I prefer not to comment on the issues relating to these texts15

from the CAR, because I'm asking myself questions.16

Thank you, your Honour.17

PRESIDING JUDGE STEINER:  Let's try again, Maître Douzima, or let's try moving18

forward.19

MS DOUZIMA LAWSON:  (Interpretation)  That is precisely what I was going to do,20

your Honour.  I believe that if I insist I will never have an answer to my question, and I21

fully understand the expert who does not have any answer to my question.22

Q.   Sir, in your document CAR-D04-0003-0418, page 20, that is of your report, you23

stated that, "If acts of violence against civilians were perpetrated by MLC soldiers, that24

cannot be the political or strategic responsibility of Mr Jean-Pierre Bemba." In the course25
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of your research, did you come across abuses perpetrated by MLC soldiers against1

civilians?2

A.   Thank you, Counsel.  In any military conflict, there are always acts of violence and3

abuses.  I did not focus too much on the legal characterisation of the facts.  I allowed4

that to the jurists.5

And coming back to my domain I have said that, even if those abuses were perpetrated by6

MLC soldiers, that cannot be the political or strategic responsibility of Mr Jean-Pierre7

Bemba for a simple reason.  Political decisions in a State are taken by the senior political8

authorities of that country.  Mr Jean-Pierre Bemba was not the President of the CAR.9

He was not the Prime Minister, or a member of government, in the CAR.  He was not a10

member of the supreme command of the Central African forces.  So, as I have explained,11

the political and strategic level is made up of members who are political and military12

leaders.  Mr Jean-Pierre Bemba was not a political authority in the CAR, so he cannot be13

liable for these acts.14

I also explained at the strategic level that the MLC troops had been placed at the disposal15

of the political and military authorities of the Central African Republic, no one can dispute16

that, and given that the troops were placed at the disposal and therefore came under17

Central African Republic command, it was the Central African Republic authorities who18

were their bosses, so the Central African Republic authorities could do with them what19

they wished.20

The soldiers were fighting under the CAR flag, as part of the Central African Republic21

institutional forces.  They were wearing CAR uniforms.  This means that -- if the troops22

were placed under the command of the CAR, it means that if those MLC soldiers23

perpetrated abuses there are two things.24

Mr Jean-Pierre Bemba, as I've told you, was not a military or strategic authority in the25
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CAR, so he cannot be liable for those abuses and it is the political military leaders of the1

CAR who are responsible.2

I suppose that the MLC soldiers had been taken and used in that context but, since these3

are adults, the Central African Republic could have referred the cases to the police, or to4

the gendarmerie.  The soldiers responsible would or should have been arrested and5

prosecuted in that country, so I believe the issue here is responsibility and specifically the6

political and strategic responsibility which cannot be attributed to Mr Jean-Pierre Bemba,7

but rather to the political and strategic authorities, including the military in the Central8

African Republic, because the troops were being used by them in their military activities.9

Thank you, Counsel.10

Q.   Sir, as the Presiding Judge told you a short while ago, I appeal to you to answer my11

questions precisely and directly.  The question was simple:  Did you, "Yes" or "No," in12

the course of your research on the documents you received come across abuses13

perpetrated by MLC soldiers?  Of course, in your opinion if there were abuses it is not14

the responsibility of Jean-Pierre Bemba, but in the hearing of 4 September 2012, lines 15 to15

16, Maître Kilolo asked you whether you had looked into the issue of the withdrawal of16

the MLC forces.  You answered that the withdrawal of the MLC forces had been17

scheduled.  By whom?18

A.   Thank you, Counsel.  To begin with I would like to point out that, as far as I'm19

concerned, I cannot answer questions by "Yes" or "No."  I want to insist on that.  These20

are questions that require explanations and I have to provide those explanations, because21

what I did was an expert assignment and one has to provide explanations.  It is not a bad22

thing to be repetitive, because it enables people to better understand.  I produced this23

report in order to shed light for better understanding by the Chamber, so I am here to give24

explanations because a report can only be so many pages and, like every human25
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endeavour, a report may include errors and I'm here to provide explanations and1

clarifications.2

So I believe that I cannot be told to answer with a "Yes" or "No."  I'm not here to say "Yes"3

or "No."  I'm here to provide explanations and clarifications for the better understanding4

of everyone.5

Q.   Can you kindly answer my question, please?6

A.   In answer to your question regarding the scheduled withdrawal of the MLC forces, I7

have said that that could only have been part of the overall departure of the CEN-SAD8

troops.  Given that the CEN-SAD troops had to withdraw, the MLC forces also had to9

withdraw because all these forces had come in to reinforce the Central African Republic10

armed forces.  I said that that withdrawal had to be progressive.  Thank you.11

Q.   Does it mean that it was CEN-SAD that decided on the withdrawal of the MLC12

forces?13

A.   Do not confuse things.  You had CEN-SAD troops from a certain number of14

countries and then you have -- you had the MLC troops, and the withdrawal could only15

be decided as part of an overall decision from the political and strategic authorities of the16

CAR and other partners, because the arrival of those troops, including the CEN-SAD and17

MLC troops, was decided after consultation with the other partners, including the18

Secretariat-General of the United Nations.  All that was done with the knowledge of the19

representative of the Secretariat-General of the United Nations, so this was a collegial20

decision taken in consultation with all the partners, starting of course with the beneficiary21

country.22

PRESIDING JUDGE STEINER:  Maître Douzima, I just want please a clarification.23

Mr Witness, it's not the first time that insists in that the -- the sending of CEN-SAD troops,24

that was supervised or analysed or authorised by United Nations, include the MLC.25
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From the documents we analysed last week, we said that CEN-SAD, La République1

Centrafricaine, le CEMAC, le représentant des Nations Unies, in the Protocole d'Accord,2

this protocol, Khartoum protocol, and in the other one we could not see the reference to3

MLC, but from troops from other countries, including CEN-SAD, organised by -- in4

Khartoum by Colonel Qadhafi and with the support of President Bashir and avec5

la -- under the co-ordination of the President of Central African Republic and6

representative of United Nations.7

Where is MLC here, that I couldn't see?8

THE WITNESS:   (Interpretation)  Thank you, your Honour.  We must look at things9

from two positions.  The document, or should I say the Khartoum meeting, assigns a10

mission to the president, President Patassé, for co-ordination of withdrawal from the11

country. That was the purpose of the Khartoum meeting; namely, that the mission was12

for President Ange Patassé and the Secretary-General of the United Nations to co-ordinate13

that activity.14

What does this mean?  This means that President Patassé is not limited in that15

co-ordination, and it is for that purpose that he works towards the security of the whole16

transaction, and from my point of view, mindful of what was obtaining on the ground,17

President Patassé would then revert to the MLC and obtain reinforcement in terms of18

troops.19

Now, when the MLC troops arrived on the Central African territory, it was clearly visible20

to all and sundry.  The representative of the Secretary-General of the UN must have seen21

them.  He must have seen them.  Now, except -- except I am not aware of it, I believe22

that the representative of the Secretary-General of the UN -- I did not see any document in23

which the United Nations condemned.24

PRESIDING JUDGE STEINER:  Mr Witness, I'm not -- please, pay attention to what I'm25
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saying, because you just said, page 19, on line 8, that the political and strategic decision to1

send other partners to Central African Republic, from CEN-SAD and MLC troops, was2

decided after consultation with United Nations.  This was my question.3

So the decision of including MLC was not a decision after consultation with the United4

Nations' representative.  It was a decision taken by President Patassé.  This is such a5

simple point.  If you could just clarify this point in five seconds.6

THE WITNESS:   (Interpretation)  Thank you, your Honour.  I am not in a position7

here and now to tell you whether or not President Patassé consulted the United Nations.8

However, what I say is that flowing from the Khartoum meeting, which was organised9

under the auspices of the representative of the Secretary-General of the United Nations,10

gave President Ange-Félix Patassé authority to co-ordinate matters of security pertaining11

to the sovereignty of the Central African Republic.12

My analysis leads me further to say, and to wonder whether President Patassé had those13

tools for security in his hands.  That is why I say that in that context President Patassé14

contacted the MLC to reinforce his own troops, and given that the Secretary-General of15

the United Nations or, rather, his representative was there, and that the co-ordination also16

involved him, and mindful of the fact that the arrival of the MLC was not condemned or17

opposed to by the United Nations, what conclusion can you come to?18

PRESIDING JUDGE STEINER:  You don't need to say anything.  I understood.19

Maître Douzima.20

THE WITNESS:   (Interpretation)  Thank you.21

MS DOUZIMA LAWSON:  (Interpretation)  Madam President, thank you.22

Q.   Mr Witness, I'll have to wrap up here by putting two or three small questions to you.23

Reference CAR-D04-0003-0414, page 16, once again, and I rely on what you have written24

black on white, you state that Jean-Pierre Bemba was never on the battle-front, nor in the25
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Central African Republic.1

Where do you get that information from?2

A.   Thank you, Counsel.  When I say Jean-Pierre Bemba was never at the battle-front, I3

mean that he was never at the battle-front where the fighting was taking place in the4

Central African Republic.  That is what should be understood.  Jean-Pierre Bemba was5

never present at the battle-front.  That is where the fighting took place in the Central6

African Republic.  That is my answer.7

Q.   I repeat my question:  What is the source of your information?8

A.   In order to carry out my assignment, I at least had a number of documents to work9

with, and some oral discussions, and except you can prove to me that you saw somewhere,10

or you heard someone say, that Jean-Pierre Bemba was at the battle-front, that is at the11

battle-front where the fighting was actually taking place, then, if you say so, fair and well.12

Q.   Indeed, sir, a military expert, and you have already said that military matters are not13

your field of expertise, but a military expert appeared before this Court, reference14

transcript French edition, edited version of 16 August 2012, T-231, from lines 11 to 13.15

This is what the witness said:  "Bemba visited his troops at PK12 and was able to have16

discussions with the ALC troops on the ground."17

What are your remarks or your comments to that, sir?18

A.   Thank you.  Thank you, Counsel.19

PRESIDING JUDGE STEINER:  Mr Witness?  Yes, Maître Kilolo.20

MR KILOLO:  (Interpretation)  Madam President, this question, as couched, may21

mislead the expert to the extent that the question was in relation to possible visits by22

Mr Jean-Pierre Bemba to the battle-front yet what Counsel is referring to is part of a23

statement or a testimony which referred to the possible presence of Mr Jean-Pierre Bemba24

at PK12 in Bangui town, and not at the battle-front.  If that clarification were not made to25
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the witness, it would be unfair to him.1

PRESIDING JUDGE STEINER:  Maître Kilolo, it appears that you wanted to give the2

answer on behalf of the witness but, in any case, Maître Douzima, if you could maybe3

rephrase your question.4

MS DOUZIMA LAWSON:  (Interpretation)  Madam President, this question was5

allowed by the Chamber, it was authorised by the Chamber, and I read it exactly as6

drafted and authorised by the Chamber.7

Let me recall to my learned colleague that PK12 just happens to be one of the8

battlegrounds.  Victims from PK12 have appeared before this Chamber to testify in that9

regard.  That is why I believe that the question normally is a follow-up from the previous10

question, because PK12 was a battle-front.11

From 2010, to this day, we have been told many things about fighting at PK12 and I12

therefore want to ask the expert in strategic matters the following question:13

Q.   What is your reaction to this statement by the military expert to the effect that14

Jean-Pierre Bemba visited his troops at PK12 and was able to have discussions with the15

ALC troops on the ground?16

A.    Thank you, Counsel.  What I would like to say simply is that, and I want to be17

specific, is that the military operations, or the field of military operations that I talk about,18

is the battle-front.  That is what I'm referring to.19

Jean-Pierre Bemba, in his capacity as a political authority, can, as he goes through the20

Central African Republic, visit his troops.  That falls within the ordinary activities of an21

administrative visit, whereby a political authority, when going through an area where his22

troops are involved in a conflict, can visit them.  So that is proper and it is normal, within23

administrative functions, but this has nothing to do with operational orders.  It has24

nothing to do with combat orders, which call for other considerations.25
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And let me take a very simple example.  If the troops of a country, let's take one of the1

major countries of this world, for example, there might be French, British, and other allied2

forces on a particular -- in a particular country, in war circumstances.  Now, if the3

American Head of State or French Head of State were to go through that area --4

MS DOUZIMA LAWSON:  (Interpretation)  Madam President, may I interrupt the5

witness?  May I interrupt the witness, Madam President?6

The president has authorised me to interrupt you.7

Mr Witness, once again, I am not inventing anything.  I am simply referring to what you8

wrote, black on white, that Jean-Pierre Bemba was never at the military ground, nor in the9

CAR, in your own words.  I have asked you the question and I note that you have not10

answered the question.11

And, Madam President, that will be all.  I thank you.12

PRESIDING JUDGE STEINER:  Thank you very much, Maître Douzima.13

Mr Witness, now you will be questioned by Maître Zarambaud, legal representative of14

victims, also authorised by the Chamber to put some questions to you.15

Maître Zarambaud, you have the floor.16

MR ZARAMBAUD:  (Interpretation)  I thank you, Madam President.  Thank you, your17

Honours.18

QUESTIONED BY MR ZARAMBAUD:  (Interpretation)19

Q.   Sir, my name is Zarambaud Assingambi, usually a lawyer of the Central African Bar.20

Here, I am one of the two legal representatives of victims before this Court.  I have been21

authorised by the Chamber to put a number of questions to you.  I will have some22

follow-up questions in relation to your testimony here in the courtroom.23

Sir, I understand that the work of experts, as you have said particularly in relation to24

expertise in your area, is work that is done by people who are not present at the time of25
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the events.  What they bring is a contribution of their thought to the events after the fact.1

You also said that it is useful for the expert to visit the area to cross-check a number of2

issues, and that is what you did to the extent that for the DRC -- and on 3 September 2012,3

page 10, lines 15 to 24, in that transcript you stated the following:  That you went to the4

CAR in 2009 to deal with highway robbery issues, and that for the DRC you went there to5

interview some people who had been part of that war.6

Now, my question is why did you deem it necessary to go to the DRC to question people7

about something that took place in the CAR?  Why did you not deem it necessary to8

travel to the CAR to interview people as well?9

A.   Thank you, Counsel.  I would like to remind Counsel that I travelled to the DRC10

not necessarily in relation to people who had participated in the war.  My trip was11

mainly with a view to understanding the Lusaka agreement; the Lusaka agreement which12

provides the framework and gives a status to the MLC.  So I wanted to meet those who13

were involved in the politics of the time and also, if possible, to talk to some military14

officials of the MLC who directly or indirectly were party to that war either on the ground,15

or from their General Staff headquarters.  That is a specific point I would like to make.16

But let me go on to say that I had already become aware of a number of pieces of17

information on Central Africa, and for that reason, knowing that there were other sources18

elsewhere, I felt that it was no longer useful for me to or necessary for me to go to the19

Central African Republic, particularly because what we were looking for, specifically in20

relation to my own assignment, was that I needed sources that would enable me to deal21

specifically with my assignment, and not with issues relating for example to the acts of22

violence that may have taken place on the ground, if that is the question you are asking.23

I thank you.24

Q.   Thank you, sir.  You went to the DRC mainly to look at the Lusaka agreement and25
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how it affected the Congolese party, but there was also the Khartoum agreement which1

involved the Central African Republic.  You had that agreement with you.  Why did2

you not go to the Central African Republic, just as you went to the DRC, since you had3

that agreement in hand?4

A.   Thank you, Counsel.  My methodological choices in relation to the analysis of the5

situation are my choices.  They are expert choices, and it is I who determined whether it6

was timely or proper to proceed in that manner.  I could have gone to Khartoum, I did7

not have any particular problems with the Khartoum agreement, but about the Lusaka8

agreement I wanted to meet people who would provide further information and also9

obtain original documents with the signatures pertaining to that agreement.10

You see, some of the material available online, well, you all know the labyrinth that the11

internet is.  And so my opinion was that the Lusaka agreement was really the hub12

around which the politics of the Democratic Republic of Congo would evolve during that13

time when the MLC forces were involved in the Central African Republic.14

You also know that it is sometimes difficult to access information, and the Khartoum15

agreement was one that involved Heads of States, more than anything else, and their16

press releases were available to me and those enabled me to fully analyse the Khartoum17

agreement.  For that reason it was no longer necessary in my opinion to travel to the18

Central African Republic to meet those people, particularly given that the Khartoum19

agreement was not decided upon in the Central African Republic.  It was not signed in20

the Central African Republic.21

Thank you.22

Q.   If you relied on the place of signature of the agreement, was the Lusaka agreement23

signed in the DRC?24

A.   Your question is in order, Counsel, but I have already told you that each expert has25
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the right, depending on what he wants to do, to determine his choices.  If you want to do1

some work, you don't have to go all over the world just because you want to please2

yourself.  You have to target specific sources that can give you relevant information that3

enables you to shed light on the assignment that has been given to you.  You don't have4

to travel the world for that.5

You have to seek sources, written or oral sources, that enable you to move forward, and6

these could be persons who may have been directly involved in a particular transaction,7

or who may be relevant in the understanding of a phenomenon, and it is for the8

expert - for the researcher - to come to that determination as he makes the choices that9

underpin his or her methodology, depending on what they seek to establish.10

Thank you, Counsel.11

Q.   I thank you, sir.  Let me simply clarify one thing.  I did not ask you to travel the12

whole world.  I was simply suggesting that, since these events took place in the Central13

African Republic, you may have been interested in the battlegrounds, because you14

yourself said that those who are mainly responsible for these events are in Bangui and I15

would have felt that it would have also been relevant for you to travel to the Central16

African Republic, but I take it that you say that it was not necessary.  It was not relevant.17

Let me move on to ask you about the deployment of the MLC forces in the Central African18

Republic.  I refer to transcript 4 September 2012, page 28, lines 4 to 7, at which you say19

the following:  "To assist a neighbouring state to send troops was no longer a major20

preoccupation for a politician."  What did you mean?  Did you mean that this was a21

sheer act of altruism, with no particular interest for the MLC?22

A.   Thank you, Counsel.  This is what I said.  In the 2002/2003 time frame, and from a23

political perspective, going to the Central African Republic was no longer a major concern24

for a Congolese actor.25

ICC-01/05-01/08-T-240-Red-ENG WT 10-09-2012 23/65 WN TICC-01/05-01/08-T-240-Red2-ENG WT 10-09-2012 23/65 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0059

10.09.2012 Page 24

Now, what I meant is that a request had come on behalf of a solidarity agreement between1

two countries, and based on the Lusaka agreement, which referred to securing2

neighbouring countries, it was possible for the MLC in that context to send troops to work3

towards stabilising the situation and ensuring the sovereignty of the Central African4

Republic which had come under rebel attack.5

Now, destiny.  As I said, destiny or the life of a politician normally happens at the6

national level, and you understand that at that time the DRC was involved in high level7

political negotiations:  Sun City, Pretoria and what have you.8

So from a political point of view, according to me, the dispatching of MLC troops to the9

Central African Republic was not a major priority for a politician, but there was need to10

provide security in a neighbouring state and, therefore, the action was to send the troops,11

which would then be made available to that neighbouring country who now become tools12

that can be used for the manoeuvres that the foreign state determines, whereas the13

politicians continued to be involved primarily in the rebuilding of their state; an ongoing14

process.15

That is what I wanted -- that is what I said, Counsel.  Thank you.16

Q.   We will get to that.  We will get to that, but my question to you is to find out from17

you whether the sole purpose of sending troops was to provide security for the CAR18

without any special or particular interest for the MLC?19

A.   Thank you, Counsel.  MLC troops went to Bangui at the request of the Central20

African authorities.  The Central African authorities needed the troops to provide21

security for their country.22

Now, if the Central African authorities had other ideas, well, it is for you to say so.23

According to me, the purpose for which the MLC troops went to the Central African24

Republic was to provide security for the Central African Republic, whose sovereignty had25
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been attacked by the rebels, and once those troops came into the Central African Republic1

they were under the Central African flag and fought with the regular forces with a view to2

providing security for the Central African Republic.  That is what I said.3

Now, Counsel, if you have other reasons, other things that you want to say, well, that is4

for you.  If you are aware of any other reasons it is for you to say so to the Court, but that5

is not what I would say.  What I say is that the main reason for which the troops went6

was to provide security for the Central African Republic at the request of the Central7

Africa Republic authorities.8

Thank you, Counsel.9

Q.   Thank you, sir.  You have already stated that the troops went to provide security10

for the Central African Republic.  I do not challenge that.  Now, my question was to find11

out whether there was an interest in this situation for the MLC.  Did the MLC have an12

interest in sending the troops, that's the question, but you insist on answering only about13

the Central African aspect?14

I'll move on, but let me inform you that, as far as I am concerned, that was not the only15

issue.  There is a letter that Jean-Pierre Bemba sent to BONUCA, in which he stated that16

he sent his troops because his movement wanted as a pre-emptive move to protect their17

rear from threats that may come from a neighbouring country which shares a very long18

border with the DRC.  What is your reaction to that?19

A.   Thank you, Counsel.  If it is in that context, then I would say that the Lusaka20

agreement provides that parties to the agreement must ensure that their borders are21

secure, and we talked about this already, didn't we?22

We talked about this already, so it's not different.23

Security for the Central African Republic, by virtue of the Lusaka agreement, means24

security for the borders since there was also an issue of providing security at the borders25
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within the DRC, which was within the responsibilities of the various neighbouring states,1

but let me insist that the main purpose for the intervention of the MLC in Bangui was to2

provide security for the Central African Republic which had come under attack by rebel3

troops.4

It was the officials of the Central African Republic who made the request, and the request5

mentions providing security for a state which had come under attack, with a view to6

protecting its institutions, and that is why I say, and I insist, that the purpose was to7

provide security for the Central African Republic.  But it also flows, obviously, that since8

the MLC had control of the northern borders, according to the distribution that was made9

in the Lusaka agreement, that also is to be perceived as part of that security arrangement.10

Thank you, Counsel.11

Q.   Thank you.  In your opinion, the Lusaka agreement, now, did this agreement12

authorise the MLC to intervene in the Central African Republic?  Is this what you're13

saying?14

A.   Thank you, Counsel.  I don't want to hark back to the Lusaka agreement for a long15

period of time, I've explained that agreement, but I think you'll realise that certain articles,16

in particular Article 2 of the agreement, specifies that the goal is to ensure the security of17

the CAR and surrounding countries.  Correction, security of the DRC and surrounding18

countries.19

The CAR was a surrounding country and the MLC was a part of this collegial20

management of the Congo.  After the Lusaka agreement, from 1999 to 2003, for all21

practical purposes, these various parties were managing the country or running the22

country in a collegial manner together and the armed forces of the MLC, being recognised23

as such, and responsible for the northern border, at the request of the CAR authorities had24

no choice but to go and ensure the safety and the security of the CAR.25
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So the Lusaka agreement was clear about the security problems.  The Lusaka agreement1

was clear.  It didn't send the MLC to the CAR but it granted certain prerogatives to the2

MLC, not just to ensure the security of the DRC but also that of neighbouring countries.3

And since the neighbouring country was being shaken by attempts to destabilise the4

country, and since the neighbouring country made the request, well, what was the MLC5

to do?  It had that prerogative, and so the MLC did go and help ensure the security of6

that neighbouring country.7

Thank you, Counsel.8

Q.   Thank you, sir.  Now, in this regard, you've yourself stated, transcript of 39

September 2012, page 59, lines 20 to 28, you stated:  "How are we going to find solutions10

to the concerns of neighbouring countries if we are not in a position to intervene?  I11

asked myself that question and I think others are entitled to wonder."12

Now, in light of these security concerns in neighbouring countries, well, there's only one13

way to deal with that and that's to go in.  In your opinion, isn't it possible to find14

solutions to the security concerns of other nations just by avoiding entry into those15

neighbouring countries?16

A.   Thank you, Counsel.  In the system of ensuring the security, or in the17

peace-building operations, there are several methods.  For example, negotiations, the18

good offices, diplomatic measures, political measures.  Let us say diplomatic and19

political measures.  One can also use force, the military option, when the situation calls20

for it.21

In the case, in this particular case I see that the military option was necessary and in the22

request from the CAR authorities, those authorities said they needed -- they needed the23

MLC to provide troops to them in the field, to help the CAR armed forces that were24

weakened, weakened.25
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So they were needing the MLC troops to come in and help them ensure safety by way of a1

military option, and it was not a bad thing.  One can impose peace or, from a military2

point of view, one can help ensure the security of a country.  Help a country through3

negotiations as well.4

I think we have seen that at the political and diplomatic levels there were many efforts5

made afterwards in that area, so that's quite clear, but the situation in 2003 was such that it6

was necessary to impose, it was necessary to provide soldiers to help the country that was7

dealing with attempts to destabilise the country, thereby constituting an attack on8

democracy because after all the Head of State had been elected in that country9

democratically.10

Thank you, Counsel.11

Q.   I'll return to that particular point that you raised, and you tacked on a few things to12

your question.  Now, you have said that the sovereignty of the CAR was under attack.13

Was this sovereignty under attack from an external force or was it a rebellion; that is to14

say, a civil war being waged within the CAR?15

A.   Counsel, are we to encourage civil war or rebellion?  When troops, even if they are16

CAR citizens, of course let us not forget with the support, with the support of others,17

amongst these rebel troops, but I won't venture into that particular direction, but when18

they arrived to attack, or to attempt to assassinate, because when a coup d'état takes place19

there is usually an attempt to assassinate, when they try to assassinate a20

democratically-elected Head of State, so when they get up, and when they get up one fine21

morning, decide to take up a position somewhere in the bush and then go and attack the22

Head of State, do you think that kindred nations of the international community are just23

going to stand aside and do nothing, and say, "This is a problem that only has to do with24

the CAR?"25
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No, international solidarity requires peace-building, the imposition of peace, that requires1

the protection of human rights and democracy.  So even if they were CAR citizens, the2

institutions of the republic are represented by people and when citizens, who do not have3

the legitimacy or the legality, come in heavily armed and attack these institutions, one4

can't just let this sort of thing happen.  The international community is required to5

intervene, to stop what's going on or to ensure security.6

What's more, I think you'll see for yourself, and this was shown here, the military coup7

was condemned by the United Nations.  After 15 March the UN issued a text8

condemning the coup d'état, the violence and looting.  The UN called for restoration of9

the institutions of the republic.  That's quite clear.10

Thank you.11

Q.   I'd like to reassure you immediately, sir, that when I ask you a question that does12

not mean that I'm in favour of rebellions or coup d’état.  My question was this:  Was this13

a matter internal to the CAR or did the attack come from outside the country?14

Now, you have spoken at length about the consequences but that was not the question I15

put it to you.  I won't stress the point further, but you were talking about the16

consequences of the rebellion.  I just was asking you whether this was -- whether this17

was something domestic or whether the attack came from outside the country?18

A.   This is what I told you, Counsel.  This is what I told you, Counsel.  Be it an attack,19

even if it was CAR citizens leading the attack, all the same it was an attack upon the20

sovereignty of the Central African Republic embodied by the authorities in place.  I've21

been trying to explain this point so you can understand it better.22

Thank you.23

Q.   Thank you, sir.  I don't think I've had an answer to my question, but I shall24

continue.25
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On several occasions you have stated that you are distrustful of legal questions and that1

you're not a legal person or a lawyer, but you've spoken about the legal foundation2

several times, 5 September, page 11, lines 15 to 18.  In that transcript, you are quoted as3

saying that the Lusaka agreement was a political mechanism and formed, or provided4

rather, a legal framework, a legal foundation.5

Same transcript, at page 5, you said that the wording of the agreement provided a legal6

foundation.  And then on page 6, lines 4 to 7, you said that the Lusaka agreement7

provided those administering the transition within the DRC with the legal architecture for8

the building of the Congolese state and, similarly, you explained why the ALC forces9

went into the Central African Republic.10

So I would like to ask you this question.  Now, on the other side, what about on the other11

side, on the side of President Patassé?  Did you study the legal architecture that entitled12

him to call upon the MLC troops?13

A.   Thank you, Counsel.  Indeed, I am saying -- well, I'm not a lawyer, I don't have14

legal training, but this does speak to a number of legal issues; fundamental legal issues.15

But to say that subsequent to a political agreement that the agreement became the legal16

architecture, that is not going very far from a legal point of view.17

Now, what is law?  Law is a codification.  Law is a codification of standards of decisions18

that are taken at the political level.  Now, you are asking me whether on the other side19

whether I looked at the legal foundation, allowing President Patassé to call upon the ALC.20

My answer is a simple one.  President Ange-Félix Patassé was the President of the21

Republic, the supreme commander of the armed forces, and as such he was the boss - the22

leader - of the political/strategic framework of the CAR and as such he set the course.23

When the state or the institutions are attacked, he has a number of prerogatives,24

prerogatives to protect the state - to protect the state - by using the various tools at his25
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disposal, including diplomacy.  Thank you.1

Q.   Thank you, sir.  Regarding the powers of President Patassé, my learned friend2

opposite, Mr Kilolo, had you read out Article 21 from the constitution of the Congolese3

Republic that was prevailing at the time.  Now, this provision set out the various powers4

of the President of the Republic.  Then after that the Presiding Judge had you read out5

Article 28 of the constitution, which sets out various conditions whereby the President of6

the Republic can use special powers, and it would appear that he must ask the speaker of7

the National Assembly for his opinion and also the head of the constitutional court.8

Now, Mr Kilolo was asking you whether this provision was binding upon the President of9

the Republic and you said "No," but my question is as follows:  Is the President of the10

Republic obliged to ask for these two pieces of advice, or these notices, from these11

authorities?12

A.   Thank you.  Once again, I am saying that I really do not want to get involved in13

comments relating to legal issues having to do with the constitution.  I would merely14

point out that there was a special situation, namely a crisis; a special political situation.15

A crisis was underway.  The President of the Republic has a number of tools at his16

disposal that allow him to take measures to protect the state.17

Now, as for the rest, the other considerations, because this text -- well, this text was there18

at the right time, but considering this exceptional set of circumstances, this profound crisis,19

I think that the President of the Republic had political tools to attempt to ensure the safety20

and security of his country.21

Thank you, Counsel.  I really don't want to make too many comments about the22

constitution of the DRC.  I would prefer not to make comments on the constitution.  I23

would prefer to remain in my own area of specialty; that is to say strategy.  I understand24

what you're driving at.  You are a person with legal training, but myself I really would25
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prefer to avoid legal issues.  Please ask me questions that are within my own particular1

area of expertise.2

Thank you.3

Q.   Thank you.  Now, the Lusaka agreement, the CAC agreement, the Khartoum4

agreement, these are all legal instruments.  If you don't want to comment on them, very5

well.6

I will ask you this question:  You say that it was President Patassé who called upon the7

ALC.  Did you obtain the document whereby President Patassé called upon the ALC for8

assistance?9

A.   Thank you, Counsel.  Well, let me say this.  Can one imagine that the ALC got up10

one fine morning, or the leaders of the ALC got up one fine morning, and found11

themselves in the CAR just by chance?  No, I don't think so.  The MLC was called upon;12

was called upon by the authorities of the Central African Republic.13

Thank you.14

PRESIDING JUDGE STEINER:  Mr Witness, I think I understood the question put by15

Maître Zarambaud.  Apparently it was a quite simple question, whether you saw any16

document by which President Patassé called upon ALC for assistance.  Have you seen17

such a document, or not?  This is the kind of question that may be answered "Yes" or18

"No."  "I saw a document."  "I didn't see any document."19

THE WITNESS:   (Interpretation)  Thank you, your Honour.  Could we go into private20

session, please?21

PRESIDING JUDGE STEINER:  Court officer, please turn into private session.22

*(Private session at 10.52 a.m.) Reclasssified as Open session23

THE COURT OFFICER:  We are in private session, your Honours.24

PRESIDING JUDGE STEINER:  Yes, Mr Witness?25
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THE WITNESS:   (Interpretation)  Thank you, your Honour.1

I did not obtain a written document.  However, I was told. (Redacted)2

(Redacted)3

(Redacted)4

(Redacted) but I didn't see an actual written document.5

PRESIDING JUDGE STEINER:  Did he mention whether this appeal was made by6

telephone, by radio, or --7

THE WITNESS: (Interpretation) By telephone. If you don't mind, your Honour,8

(Redacted) so that is a source; an important9

source.  An important source.  Thank you, your Honour.10

PRESIDING JUDGE STEINER:  Can we turn back into open session, Maître?11

MR ZARAMBAUD:  (Interpretation)  Certainly, your Honour.12

PRESIDING JUDGE STEINER:  Court officer, please turn into open session.13

(Open session at 10.54 a.m.)14

THE COURT OFFICER:  We are in open session, your Honours.15

MR ZARAMBAUD:  (Interpretation)  Thank you, your Honour.16

Q.   What do you think of the fact that all the other troops that were in the Central17

African Republic came pursuant to international agreements that had been properly18

signed, and that only the MLC troops which were not representing a state came on the19

basis of a telephone call?20

A.   Thank you, Counsel.  Well, when I gave this example of a source, of a telephone21

call, very well.  If we return to this debate I think we should go back into private session,22

but what I mean or what I'm saying here is this.  I'll explain.23

The President of the Republic has a number of prerogatives when an exceptional situation24

occurs.  Now, we can all expect that no matter what, no matter what method may have25
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been used, well, I'm not saying that there wasn't a written document, but what I am1

saying is that myself, my -- when I did my work, I did not have access to any such2

correspondence, but I did have access to oral sources and I spoke about that in private3

session.4

Perhaps -- perhaps there was a written request which I did not have access to, but5

whether you like it or not - and this is my conviction, this is what I'm saying - the troops6

of the MLC went to the CAR at the request of the CAR authorities; at the request of the7

CAR authorities.8

Now, let us not overlook the fact that, in the world of politics, a phone call between Heads9

of State is not a trifling matter.  One must never lose sight of that.  Those are very, very10

high level diplomatic requests.  Thank you.11

MR ZARAMBAUD:  (Interpretation)  Thank you.12

Yes, indeed I see that it is time for the break.13

PRESIDING JUDGE STEINER:  Thank you, Mr Zarambaud.14

Mr Dioba, we are going to suspend for half-an-hour.  It's almost 11 o'clock.  We'll be15

back at 11.30.16

I ask, please, court officer to accompany the witness outside the courtroom.  In the17

meantime, we will suspend and resume at 11.30.18

(The witness stands down)19

THE COURT OFFICER:  All rise.20

(Recess taken at 10.58 a.m.)21

(Upon resuming in open session at 11.35 a.m.)22

THE COURT USHER:  All rise.  Please be seated.23

PRESIDING JUDGE STEINER:  Welcome back.24

Could, please, court usher bring the witness in.25
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(The witness enters the courtroom)1

PRESIDING JUDGE STEINER:  Mr Dioba, welcome back.2

THE WITNESS:  (Interpretation)  Good morning once again, your Honour.3

PRESIDING JUDGE STEINER:  Are you ready to continue?4

THE WITNESS:  (Interpretation)  Yes, your Honour.5

PRESIDING JUDGE STEINER:  Maître Zarambaud.6

MR ZARAMBAUD:  (Interpretation)  Thank you, Madam President.7

Q.   Mr Witness, a short while ago before the break, I asked you whether you had seen8

any document by which President Patassé called on the MLC troops.  You gave me a9

lengthy answer, and I understood that you did not see a document but that it is your10

conviction.11

A.   Objection, Madam President.  Counsel, that is not the conclusion that you can take.12

We discussed the answer in private session, I think the Presiding Judge authorised that, so13

I do not see how you would have arrived at such a conclusion, that it is simply my14

conviction.  That is not correct.  We went into private session to provide further15

clarification before reverting to open session.  Thank you.16

PRESIDING JUDGE STEINER:  Maître Zarambaud.17

MR ZARAMBAUD:  (Interpretation)  Yes, Madam?18

PRESIDING JUDGE STEINER:  What did you mean by "... but that is your conviction"?19

What you meant by that, because otherwise the witness is correct?  It is not exactly -- he20

said he didn't see any document, but he got information from an oral source.  This is21

what the witness said.22

MR ZARAMBAUD:  (Interpretation)  Yes, your Honour.  In the lengthy answer that23

the witness gave, there was that word "conviction."  That is why I simply repeated it.  I24

will simply move on to something else.25
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Q.   A short while ago, Mr Witness, I told you that Mr Kilolo had read out to you Article1

21 of the Central African Republic constitution, spelling out the list of prerogatives of the2

President of the Central African Republic.  You said that it confirmed your own3

statement, and the Presiding Judge asked you a question about Article 28.  She wanted to4

know whether to take certain important decisions the president had to consult with5

certain other authorities, including the Speaker of the National Assembly and the6

President of the Constitutional Court.  Mr Kilolo asked you whether the President of the7

Republic is compelled to follow the advice.  In transcript 4, page 16, your answer was8

"No."  So you have an opinion on this legal aspect.9

Now, my question to you is as follows:  Is the President of the Republic compelled to10

seek those opinions even if he does not take them into consideration?  And you said that11

you do not want to venture into legal matters.  Nevertheless, I'll ask you another12

question.  Transcript of 4 September 2012, page 12, lines 19 to 27, you gave your opinion13

on the powers of the President of the Republic, which can only be derived from the14

constitution.  So it is not possible to talk about the powers of the President without15

referring to the constitution.  In lines 19 to 27, you say that anything to do with16

agreements from the point of view of security, internally and externally, that should come17

from him because he is the supreme commander of the army, so that cannot be disputed,18

be it at the legal level, at the political level or at the strategic level.19

I wanted to read out another article, that is after the Article 21 that was read by the20

Defence, and Article 28 read out by the Chamber.  I would like to read Article 66 of the21

constitution and it is under Section 5, and reference is CAR-V28-0001-0049, and the page is22

0059.  It deals with international agreements and treaties.  "The President of the23

Republic shall negotiate, sign, ratify or denounce international treaties and agreement.24

The ratification or repeal can only be effected after the authorisation of the parliament,25

ICC-01/05-01/08-T-240-Red-ENG WT 10-09-2012 36/65 WN TICC-01/05-01/08-T-240-Red2-ENG WT 10-09-2012 36/65 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0059

10.09.2012 Page 37

particularly when it comes to peace, defence, trade and natural resources agreements, and1

everything that commits the finances of the State or that relates to human rights as well as2

the integrity of the territory."3

The next paragraph deals with changes in the territory.  I will focus on the first point;4

that is ratification or repeal can only happen after consultation.  As a strategist, in the5

course of your research did you try to find out whether the President of the Republic tried6

to obtain the prior authorisation of the parliament before calling in foreign troops to the7

Central African Republic?8

A.   Thank you, Counsel.  I understand that you are focusing on the constitution of the9

Central African Republic, but I would like to point out that President Patassé signed the10

Khartoum agreement.  I did not try to find out and so I do not know whether he obtained11

the authorisation of the parliament to sign the Khartoum agreement that would dispatch12

troops to ensure security in the Central African Republic.  That is more your domain.13

I do not know whether President Patassé had the agreement of the parliament, but what I14

know is that at the political level there was a summit in Khartoum and President Patassé15

signed.  The Khartoum agreement stipulated that he would co-ordinate all possible16

security operations for the stabilisation of the Central African Republic and it was within17

that context that the troops arrived.18

And since he had a free hand to take all necessary measures possible to ensure the19

security of the country, and this had to be done with the representative of the20

Secretary-General of the United Nations, he therefore had that tool, and so Mr Patassé, as21

Head of State of the Central African Republic, took the measures that he was able to take22

to call in troops.23

Now, regarding whether he obtained the approval of his parliament, this is not something24

that I looked into.  I was not interested in that part of the constitution of the CAR, but I25
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do realise that President Patassé signed the Khartoum agreement which gave him the1

powers to co-ordinate the measures to be implemented to ensure security in the CAR.2

Now you are familiar with the constitution, so you might know whether before going to3

sign the Khartoum agreement President Patassé had the approval of all those authorities,4

or whether he complied with all the texts before signing the documents that you have5

seen here.  Maybe you can give us that information?  Before he went to Khartoum, did6

he receive the agreement or the approval of the other institutions you have mentioned?  I7

do not know.  Maybe you have more information on that?  I only dealt with the issue at8

the political level right up to the arrival of the CEN-SAD and MLC troops.9

Thank you.10

Q.   Thank you.  The document that I read states that the President of the Republic can11

negotiate and sign treaties, but he can only ratify them after the agreement of the12

parliament.  There are written documents that can be consulted, but when it comes to13

oral requests it is difficult.14

Now, since you have been speaking about this Khartoum protocol, which is supposed to15

have authorised President Patassé to call on the MLC, is it this excerpt that you are16

interpreting to say that Patassé had authorisation to bring in MLC forces?17

I'll read the passage.  It is CAR-DEF-0001-0102, and the document states, "The summit18

decided to dispatch a CEN-SAD force to safeguard security and stability in the Central19

African Republic under the auspices of the guide of the revolution of Libya, Muammar20

al-Qadhafi, and President Hassan Al-Bashir of Sudan, with the co-ordination of the21

President of the CAR and the representative of the Secretary-General of the United22

Nations' organisation."23

Is it that sentence talking about the dispatch of the CEN-SAD forces under the auspices of24

Muammar al-Qadhafi and so on and so forth that you interpret to mean an authorisation25
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to President Patassé to call in MLC forces?1

A.   Thank you, Counsel.  Khartoum opened up the possibility for President Patassé to2

co-ordinate the security measures for the country.  The CEN-SAD troops and the Libyans3

arrived as part of this arrangement, but President Patassé had brought powers to protect4

his country.5

Furthermore, do not forget that in protocol agreements, for example, when people have to6

be sent, certain issues can arise, maybe at the level of the troops and at the level of7

equipment, and this may slow down things, but since President Patassé has to co-ordinate8

these measures to safeguard the security of the country, he called upon other people to9

come and support or reinforce the CEN-SAD forces on the ground, given that you had a10

formidable enemy on the other side.  And so it was logical for President Patassé to call on11

other forces to come and reinforce them, because this was an exceptional situation, a crisis12

situation, so President Patassé naturally called on other troops and these were troops from13

another country, troops that were recognised.14

Thank you.15

Q.   In that communiqué no mention is made of the MLC forces, and the same applies to16

the other documents referring to CEMAC forces.  Now, what you are saying, did you17

derive it from the documents, or is it simply a result of your analysis?18

A.   Thank you, Counsel.  I'm still asking myself this question.  Did the MLC troops19

just get up one morning and find themselves on Central African territory?  No.  What20

does that mean?  This means that there must first of all have been a political decision21

taken by the Central African Republic authorities calling in MLC troops to the Central22

African Republic.23

This means that even if the Khartoum document -- and I'm saying that the Khartoum24

document gave authority to President Patassé to co-ordinate the security of the country,25
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together with the representative of the Secretary-General of the UN.  If the MLC troops1

entered the country it was at the request of the Central African authorities, and I would2

like to point out, except I'm mistaken, that the president, or rather the presence of the3

MLC troops in the CAR was never denounced by the representative of the UN, of the4

Secretary-General of the UN, who was there.5

So you can see that at the political level there was a tacit acceptance of this fact.  The6

troops were arriving to restore security in the CAR and they arrived with the knowledge7

of everyone, particularly the observers who were there.  Even though there is nothing in8

the agreement that specifically mentions the DRC or the MLC, that agreement gives the9

authority to President Patassé to co-ordinate actions to restore security in the country.10

Thank you.11

Q.   I do not know, but I apologise because I'm going to have to repeat.  The summit12

decided that a CEN-SAD force would be dispatched, and the co-ordination in that text,13

according to the way I see it, relates to the co-ordination of CEN-SAD forces.  So what14

you're saying, is it just your analysis, or can you see it in the text somewhere?15

A.   Look at the entire document as a whole.  When a decision is taken to dispatch a16

CEN-SAD force it is stated that it would be under the co-ordination; that is the17

co-ordination of operations will take place under the authority of President Patassé and18

the representative of the Secretary-General of the United Nations, with the possible19

support elements to that agreement.  So you can understand that, if he is asked to20

co-ordinate and then there is a problem of troops, as a political player who is under threat21

he can call upon other forces to come and reinforce the CEN-SAD forces.  What is true is22

that the MLC troops were also there as reinforcements.  That is what I said.23

Q.   Thank you.  Article 2 of the CEAC mutual assistance pact states that "Any threat of24

aggression or any aggression from outside against any of the Member States shall25
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constitute an aggression against all the members of CEAC.1

Do you believe that General Bozizé's rebellion constituted an aggression led from outside2

the country?3

A.   Thank you, Counsel.  The assistance pact refers to armed attacks, or armed4

aggression, and I think we should avoid playing with words.  A state has come under5

attack, and I am not in a position to tell you whether those who carried out that attack6

came exclusively from the Central African Republic or some came from elsewhere.  Well,7

I will not tackle that.  What I'm saying is the CEAC pact refers clearly to armed attack, to8

an armed attack, an armed attack.  The Central African Republic was attacked by an9

armed rebellion group.10

PRESIDING JUDGE STEINER:  Mr Witness, do you know by chance what is the11

definition in international law of "aggression," what "aggression" means, according to12

international law?13

THE WITNESS:  (Interpretation)  Thank you, Madam President.  Quite simply, when14

the sovereignty of a state comes under attack, in very simple terms.15

PRESIDING JUDGE STEINER:  Sorry to interrupt.  Maybe you need to repeat your16

question, Maître Zarambaud.17

MR ZARAMBAUD:  (Interpretation)  Thank you, Madam President.18

Q.   I was stating to the expert that Article 2 refers to armed aggression or any19

aggression from outside against any of the States Parties, and I was asking him whether20

according to him General Bozizé's rebellion, or his rebels, amounted to an armed attack21

from outside?22

A.   Thank you, Counsel.  My answer will be very simple.  The CEAC pact refers to23

armed attacks or armed aggression.  The attack by the rebel troops was in any event, and24

regardless of its source, was an armed attack against the sovereignty of a state.  That's25
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simple.  Therefore, in those circumstances, the states had the choice of letting the Central1

African Republic go into a state of chaos because they were Central Africans?  No, no,2

that could not have been, because the president had the duty to protect the Central3

African Republic and that is what he did when he asked for help from other countries4

who are party to the mutual assistance pact.5

Now, if you insist on the external component, since these were Central African nationals,6

should the other states have abandoned Central Africa to drop into a state of chaos or civil7

war?  I don't think so.  The idea was that the Central African Republic had come under8

an armed attack by armed rebels.  It is for that reason, and from a political standpoint,9

that it was necessary to act in order to protect the institutions and to protect the country.10

Thank you.11

Q.   Thank you, sir.  As you have just said, it is the duty of the President of the Republic12

to take the necessary measures to protect the Central African Republic.  Now, does he13

have to do so pursuant to the instruments that govern the country and grant him that14

authorisation, particularly the constitution?15

A.   Thank you, Counsel.  The constitution is the foundation on which the state is built,16

and that constitution extended exceptional powers to the Head of State particularly in the17

area of security.  I have told you that I did not study the Central African constitution and18

for that reason I cannot delve into matters relating to the constitution.  I leave that to you,19

jurists and lawyers.  I focused on political issues relating to the deployment of the troops20

and what happened during that crisis.21

Now, if you keep asking about the Central African constitution, that is normal.  It is your22

area of expertise and you can go round and round within the constitution, but let me say23

that here we are dealing with an exceptional situation, exceptional circumstances,24

circumstances of crisis, and the President of the Republic does have some instruments that25
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he can use under such circumstances.1

For these reasons, therefore, I would rather not talk or delve into matters relating to the2

constitution of the Central African Republic, because I didn't study it.  Maybe you are3

focusing on one article, whereas there is another article which has another provision, and4

since I did not study the constitution we might be groping in the dark here.5

Thank you, Counsel.6

PRESIDING JUDGE STEINER:  Maître Zarambaud, if you allow me?7

Mr Witness, maybe I'm wrong, you presented yourself as an expert in political and8

strategical issues, and we understand you are not a specialist in law and you are not a9

specialist in military issues, but in a very general way the question that was put to you in10

your expert report was to bring some light in whether the presence of the MLC troops in11

the Central African Republic was legal or not, so necessarily it involves the analysis of12

whether the presence of those troops in the Central African Republic was something legal13

or illegal.14

How could you conclude on the legality without analysing the constitution?  You15

analysed at length the Lusaka agreement, the Khartoum agreement and other agreements,16

but in order to see whether it was legal or not in your view it was not necessary to analyse17

at least the prerogatives of the President of the Republic in accordance with the18

constitution?  This is the question.19

THE WITNESS:  (Interpretation)  Thank you, Madam President.  You have underlined20

the issue, and I said so myself, that I did not consider substantive legal issues.  I was21

asked to look into the legality, or the legitimacy, of the MLC intervention in the Central22

African Republic. I was fully aware that the Head of State is the supreme commander23

and that in that capacity he has prerogatives in the area of security which he can use to24

call on troops.  That is why I went first to the Lusaka agreement to determine whether it25
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was legally or legitimately possible for the MLC troops to intervene in the Central African1

Republic, and that is why my answer was "Yes" based on the Lusaka agreement and the2

status of the MLC.3

I say so because the Lusaka agreement gives the MLC and the two other components, or4

the two other parties, prerogatives in the management of the Democratic Republic of the5

Congo.  The Lusaka agreement is a political agreement which constitutes the foundation6

on which the Congolese state will operate, and that is why I went straight to that accord,7

or that agreement, which provides that the states, or each of the states, shall take decisions8

of general interest:  The MLC in the north; the RCD to the east; and in Kinshasa the9

AFDL.10

Article 2 of that agreement provides that the parties shall provide security for Congo and11

stability for the neighbouring countries as well, so going by those texts, those instruments12

and discussions with various persons I came to the conclusion that indeed the MLC was13

in its full legitimacy and acted legally when it intervened in the Central African Republic.14

Based therefore on that legitimacy in the area of management of security in their country15

and in a neighbouring country, it is on those grounds that the MLC ended up in the16

Central African Republic.17

I go from that premise to state that, since the President of the Central African Republic has18

power in such exceptional circumstances to call for foreign troops to assist him, it is in that19

context that he then called for the MLC to come to his aid, and that is the two-pronged20

approach whereby the president used his prerogatives and the MLC was authorised to do21

so by political agreements in the Lusaka agreement.22

So all these political agreements, or political provisions, provide the legitimacy for that23

intervention, and therefore it was no longer relevant for me in terms of understanding the24

political decisions that were taken to look into the specific instruments of the Central25
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African Republic.  You see, it was the Central African authorities, whether you like it or1

not, who invited the MLC.  Therefore, the Central African authorities must have thought2

about it before inviting the MLC.3

Now, whether the Central African constitution was respected or not, that is a matter for4

the Central African authorities, but they are the ones who invited the MLC into the5

Central African Republic and that is what I say in my report.6

Thank you.7

MR ZARAMBAUD:  (Interpretation)8

Q.   Thank you, Witness.  Well, I think that this is not a clear answer to my specific9

question, but let me put another question to you of a general nature.  Now, when one10

studies to become a political strategist, does one not study at least some basic concepts of11

war?12

A.   Thank you, Counsel.  When one takes law courses, one is not necessarily an expert13

in the law.  From time to time one may refer to the law and legal aspects of the law while14

talking about politics, and that is why I have told you that I cannot delve into an area15

where you are the specialist.  I don't want you to drag me into the law, which is your16

area of expertise.  I am not an expert in the law.17

You see, even you as a lawyer, when you study the law, you might also do political18

sciences and sociology and the philosophy of law, or the political science of law.  What I19

have said consistently is that I do not want to venture into the area of the law.20

Now, in strategic studies of course one does study some law, but I want to repeat that I do21

not want to follow you to that area of the law because I don't feel that I'm competent in22

that area.  But we have been talking here for about a week now.  We have not only been23

talking about political issues.  We have touched on the law, haven't we?  But what I am24

saying is that I do not want to delve into constitutional analyses, the legal aspects of the25
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constitution and what have you.  This is simply the point that I'm trying to make and I1

hope you can understand it.2

Thank you, Counsel.3

Q.   Thank you, sir.  One or two last questions.4

Several times you mentioned that an expert is not forbidden from making suggestions.5

My question to you is the following:  Is it forbidden for the expert to call on a specialist in6

an area which is relevant in determining whether or not the President of the Republic of7

Central Africa upheld the rules of the constitution when he invited a foreign troop?  Was8

he -- is it forbidden for an expert to consult a specialist in such an area?9

A.   Thank you, Counsel.  As an expert on political and strategic issues, it is not for me10

to look into those legal and judicial aspects.  The parties themselves can do that to make11

sure that each expert does the work in which he or she is specialised.  That is not my12

task.13

I work in a very specific area, and that is why I think that the parties can call a legal expert14

who will then talk to them about the Central African Republic constitution, or about the15

constitutionality of the decisions taken by the Central African Republic authorities.  I16

would rather delve on the strategic and political issues, as has been the case.17

Q.   My last question regarding the MLC.  You studied, or analysed, political and legal18

documents that enabled the MLC to intervene in the CAR, according to you.  Now, as for19

President Patassé, to determine now whether he single-handedly had discretionary power20

under the constitution to call the MLC to his aid it would have been necessary to read the21

constitution to determine what the conditions for such an invitation would be, but22

unfortunately you are not a legal expert, you did not read the constitution and you23

therefore have no grounds on which to say that President Patassé had the right to24

intervene or not, is that the case, or that he had the power to call on foreign troops?  I'm25
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sorry.1

A.   Thank you, Counsel.  Again, once again, we are in this grey area between the law2

and politics.  My simple observation is the following:  The MLC troops intervened in3

the Central African Republic.  They did not just get up and go into the Central African4

Republic by themselves.  We have talked about this, even in private session, and we5

agreed on that point.6

Therefore, when President Patassé calls on MLC troops to come into his country, I from a7

political and strategic standpoint see this as a situation wherein President Patassé8

respected the constitution of his country.  If he did not respect the constitution of his9

country, that is his business.  That is his business between him and his troops and his10

people.  That is not my business.  My business is to look at a foreign army that comes11

into a country.12

Now, whether that country observed its constitution or not, or respected its constitution13

or not, is a completely different issue.  What I note is that the troops came in to fight with14

the Central African Armed Forces.  Therefore, there was a political and strategic decision15

taken by the Central African authorities to invite those troops.  Now, whether the16

constitution was upheld or not, that is a different issue and that is a matter for the Central17

African authorities at the time and it is for them to answer whether or not they upheld the18

provisions of the constitution.19

Thank you.20

MR ZARAMBAUD:  (Interpretation)  I thank you, Witness.21

That will be all, Madam President.22

PRESIDING JUDGE STEINER:  Thank you very much, Maître Zarambaud.23

I'm informed that Judge Ozaki would like to put a follow-up question.  Judge Ozaki?24

JUDGE OZAKI:  Mr Witness, at the beginning of your testimony last week, you said25
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several times that you are not an operator, but you are a theorist.  For example, in the1

transcript on 3 September, page 6, lines 4 to 21, you said you are a strategist as a theorist.2

Do I understand correctly that your expertise is an academic one, rather than an3

operational one?4

THE WITNESS:  (Interpretation)  Thank you, your Honour.  In what is referred to as5

the "military domain," there are two phases: Theory on the one hand and practice on the6

other.  For military practical issues, I explained that those come under the purview of7

soldiers who are war professionals - trained war professionals - trained in warfare.8

Then there is the theory of military matters.  This is where the strategist comes in.  The9

strategist is not a tactician, but he is one who analyses military issues from a theoretical10

point of view and who can contribute to the theory of warfare and what have you, but11

also rely on practical issues in his or her analysis.  So very, very simply put, I am not a12

soldier and my analysis is academic, not field-based.13

Thank you, your Honour.14

JUDGE OZAKI:  Based on the answer you have just given, I'm looking at your CV15

contained in your report, CAR-D04-0003-0399.  Do you have any academic publication,16

either a book or an article in a purely theoretical or academic journal?17

THE WITNESS:  (Interpretation)  Thank you, your Honour.  Our research centre18

publishes a review or a publication which includes a number of our publications.  To this19

date I haven't published a book as such, I haven't published a book, because by the way20

the area in which we work, strategic studies, is a particularly new area in our context.21

Our centre is a very new recently created centre, which is barely six years old, which is22

looking into strategic issues and conflict within the Central Africa region, so we are23

working on these issues on a daily basis hopefully to publish in the future.  For now,24

most of what we do by way of research is published within the centre and resources25
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becoming available we will publish them and make them available to the entire world.1

Thank you.2

JUDGE OZAKI:  So far your written -- I mean researches and studies are within the limit3

of this research centre and it's not publicly available; am I correct?4

THE WITNESS:  (Interpretation)  Thank you, your Honour.  I can confirm that, yes, we5

do not have any publications, such as books that are open to the public or that are6

available to the public at large, but what I can say is that most of our work today is done7

within and for the centre.  To date, it is the only centre in Central Africa - French8

speaking Central Africa - which does this kind of work.  It is a young centre, and the area9

of work is such that we are exploring new areas for our region.10

I know that in times past and in other areas much has been done in the area of strategic11

studies, but if we look at our region there is only one centre at the Yaoundé II University12

which conducts these strategic studies for the Central African region.  We are working at13

it, we are going to publish, but as I said you know that it takes resources to publish, it14

takes working with publishers and we are gradually working towards publishing our15

material.16

Thank you, your Honour.17

PRESIDING JUDGE STEINER:  Now Judge Aluoch has some follow-up questions to put18

to the witness.19

JUDGE ALUOCH:  Thank you.  Mr Dioba, I want to ask you a few follow-up questions,20

particularly on this MLC military organisation 2002/2003, that chart.  Do you remember21

this chart?22

THE WITNESS:  (Interpretation)  Yes, your Honour.23

JUDGE ALUOCH:  I don't think we need to put it on the screen, do we?  These are24

simple questions that you can answer; I'm just reminding you of the chart.25
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Now, I'll be putting these questions to you emanating from your evidence, which you1

gave on 4 September, transcript, the English transcript edited, T-237.  This chart was2

attached to the evidence of General Opande; do you recall that?  And you made a lot of3

comments on this chart, and it is out of those comments that I would like to follow up one4

or two issues.5

I was particularly intrigued by a comment you made about -- do you remember when you6

were talking about G1, G2, G3, then you went up to G5; do you recall that, that evidence?7

Now, when I was considering that evidence, I then looked at the evidence of another8

military expert - we have had two military experts, two wise old men who are former9

military men - one was -- another one was General Seara.10

I have the transcript of General Seara's evidence, this is transcript 230, from pages -- from11

page 55, I have the transcript with me, I'll just -- I will assist you because you don't have it,12

but I'm bringing it out because it's a transcript of a military or a former military man.  So13

we've had two, General Seara and General Opande.14

Now, as you were giving your evidence about G1, or B1, G2, G3 up to G5, I'm just looking15

for your comment, I'm interested in this G5 that you came up with because I have not seen16

it in the evidence of General Seara and the evidence of General Opande, and I want to just17

go over what you said about this G5.18

This is your evidence given on 4 September, it's page 46, beginning at line 23.  This is19

what you said, I will read it slowly:  "But here, in this particular document, that is about20

the chart, there is something missing; namely, the G5.  The G5 are what we call21

psychological war.  The psychological aspect is always important during war so that is22

missing.  So this organisational chart here, to my mind, this chart just doesn't work."23

Now, this intrigued me because you have all along said you are not a military man, you24

are not a soldier, but we have had two military men, General Seara, General Opande.25
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None of them talked about this G5, so I want you to explain to us more explicitly, is it1

something that is relevant to your line or profession and not relevant to soldiers?2

I will leave it at that before I ask the next question.  Thank you.3

THE WITNESS:  (Interpretation)  Thank you, your Honour.  Indeed, I am a theorist,4

and I have been presenting theoretical items.  Now here, we are looking at the theory of5

the org chart of a General Staff of armed forces; namely, the armed forces of the MLC.6

That's the theoretical level.7

Within my own framework, I'm only touching upon, I'm only touching upon these8

compartments of the General Staff.9

Now, if, and I stress if, the military men did not think it was important to mention that,10

well, that is their kettle of fish, but myself, when I look at this and when I was in touch11

with the MLC officials of that time, I thought that that particular compartment had been12

forgotten on the document and that is why I said that this compartment was missing, it13

was not to be found on the org chart, and I'm speaking theoretically.  We are not talking14

about actual military matters or operations, we are speaking theoretically.15

So I'm mentioning theoretical matters, and I'm saying that there's a G1 in charge of16

administration, a G2 in charge of information, a G3 responsible for operations and a G417

responsible for logistics and then the G5, the psychological war, the person in charge of18

the psychological aspects of war.  That is why I mention that.19

But this is not something that is relating to military practice.  If it wasn't mentioned, why20

would I mention it?  I am just saying that something is missing here, a compartment is21

missing.  If a military man did not speak of it, no doubt he had his own reasons, and I22

wouldn't want to delve into those reasons, but I thought that from a theoretical point of23

view for this org chart to be complete there should have been a G5 as well.24

Thank you, your Honour.25
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JUDGE ALUOCH:  Thank you.  I'll just correct you and say not military man, but1

military men.  I believe one -- more than one is two.  There's General Seara and there2

was General Opande, so there were both -- but I understand your answer.  I'll go to my3

next question.  Can I?4

My next question is still on this chart.  Now, whilst giving your testimony on the same5

day, 4 September, the same transcript 237, you were talking of G1, G2, G3, G4, General6

Opande did put some names; you recall that?  There are some names there; you7

remember that?8

THE WITNESS:  (Interpretation)  Yes, your Honour.9

JUDGE ALUOCH:  Now, when you were giving your testimony on that day, I will not10

read the names but this is what your testimony was like.  A G1 here is the person in11

charge of administration in 2002.  2003 it was no longer this -- but rather it was so-and-so.12

Then you went -- you say the same of G2, G3, G4, do you recall that evidence without me13

reading the names, you will remember?  I believe you do, because you are nodding.14

Now, it is your conclusion that I found particularly interesting after you have15

given -- after you had given all that evidence, this is what you said, and I'll read it slowly.16

This begins from line 14 on page 47.  You then said:  "So when you look at the very17

structure here, there are a lot of weaknesses here.  It really seems quite false, and in terms18

of the actual people, the men in question, I do have questions about this document."19

First, when you say it really is quite false, is the document, the chart, false in respect of20

these names or did you mean the entire document from just -- from General Opande was21

false?  I'm not clear on that, to begin with.22

THE WITNESS:  (Interpretation)  Thank you, your Honour.  The first thing that I23

pointed out was that, well, that I had all due respect for the expert who presented that24

report.  Afterwards, I did say that there were some shortcomings.  First of all, first of all,25
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shortcomings with the org chart.  Was the org chart a diagram of the hierarchical links1

within a particular structure, and I said that this org chart was lacking, one compartment2

was lacking, in relation to my research.  I said that there was a -- you see, on the dotted3

line, which went directly from --4

JUDGE ALUOCH:  Mr Dioba, I carefully avoided that, because I don't have issues with5

that.  Your testimony to that effect was quite similar to that of General Seara.  I did not6

go to that.  I know that both of you have, reading your testimonies, both of you have the7

same comments on that.  That's why I came to this, the names, where you say this -- by8

this time, this was the one in G1, G2, G3, and then you appear to conclude that this seems9

quite false.  That is what I want you to clarify.10

THE WITNESS:  (Interpretation)  Thank you.  Well, the clarification that I'm making is11

that I indicated that on the basis of the org chart that it was not complete, that's what I12

said, and then there were the names.  If you don't have that particular information,13

naturally, you see, that the document is weak, that it has shortcomings, and so I14

concluded that it was false.15

If the right person is not shown, if another name is indicated instead of the name that16

should have been there, you see, it's no longer the same thing.  If an org chart shows a17

number of compartments, G1 to G4, well, that represents a weakness.  This document18

should have been complete so as to avoid any contradiction.  So in terms of the actual org19

chart, it was not complete, nor was it in complete in terms of the names; the names were20

not correct or proper.  The names were not the names of the people actually in charge, so21

one can conclude that the document is incorrect.22

Thank you, your Honour.23

JUDGE ALUOCH:  Thank you.  Now, for you to conclude that the chart to that extent24

was false, I suppose you and General Opande would have been looking at the same25
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documents.  Could it be possible that the documents you looked at were not the same as1

the documents that General Opande looked at for you to make that conclusion, that his2

chart is false?3

THE WITNESS:  (Interpretation)  Thank you, your Honour.  First of all, I don't know4

when General Opande did his work. He showed a particular document, and I also5

worked on the structure of the MLC and I was shown a document and I said that there6

were some shortcomings with that document.  There were shortcomings, and I listed the7

problems with this document even in relation to the actual people, the names.8

So I came to the conclusion that this document was not correct, because if one records9

other names, if one puts other names instead of the names of the people who are actually10

there, one is tempted to say that the document was not prepared properly.  Were the11

links shown correctly?  Was this document put to proper use?  So one really wonders,12

and at the same time recognising that this work that was done I reiterate my respect and13

due consideration for the other expert, but I had to conclude that there were shortcomings14

with this document, the org chart and the document -- correction, the names found on the15

documents.  So I don't agree with General Opande when it comes to a number of things.16

All the same, I do have due regard for this gentleman.17

Thank you.18

JUDGE ALUOCH:  What I found particularly disturbing is when you19

conclude -- shortcomings I can understand, but when you make a conclusion that "This is20

therefore false," it means that as a Chamber we have to look at what you relied on and21

what General Opande relied on to enable us to know whether your conclusion that this22

chart is false -- shortcomings I can understand, but it's this strong word "false" that I seem23

to have issues with.  Yes.24

THE WITNESS:  (Interpretation)  Thank you, your Honour.  I don't know what25
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General Opande based himself on.  Myself, I based my own work on a number of1

discussions with officials, including one of the main officials who was there to discuss the2

matter with me.  We discussed this in private session.  I gave the name in private3

session.  That is what I based myself on and that is how I came to the conclusion that this4

document seems to be incorrect.5

I think one has to realise here, when I say that it's false, one must realise that the org chart6

was not respected.  The names on the document are not correct, and so that is when I7

came to that conclusion.  Now, I can't really say what General Opande based himself on,8

because I wasn't there when that general was doing his work.  I didn't work with him.9

I don't even know him.  I don't know how he works either.10

Thank you.11

JUDGE ALUOCH:  Well, according to him, he relied on documents that were supplied to12

him by the Prosecution, so perhaps that falsity might be traced back to the Prosecution.13

All the same, I think you've answered the questions I've asked you.  Yes.14

PRESIDING JUDGE STEINER:  Thank you, Judge Aluoch.15

Maître Kilolo, I ask whether Defence intends to redirect?16

MR KILOLO:  (Interpretation)  Not at all, your Honour.17

PRESIDING JUDGE STEINER:  Maître Douzima?18

MS DOUZIMA LAWSON:  (Interpretation)  Your Honour, a few moments ago, when19

I was asking questions of the witness, I mentioned that we had a technical problem20

regarding a transcript for the 6th and I was going to provide some references for21

comments made by the witness last Thursday regarding a document.  I have found the22

reference.23

Thank you, your Honour.  The reference is -- I was talking about the comment made by24

the witness on document number 13 on the legal representatives' list.  This is25
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CAR-D04-0317 (sic), and this has to do with the total engagement of MLC's forces with1

FACA in counter-offensive operations dated 27 November 2002 and the reference was2

hearing of 6 September 2012, page 59, lines 3 to 20.3

The witness said that the document confirmed the orders to the MLC from the CAR4

headquarters, and that was led by General Gambi and that there was no challenge.  He5

also added on the next page, lines 1 to 7, he said that General Gambi, on the basis of that6

document dated 2002, showed that this gentleman was the Chief of Staff.7

There you have it, your Honour.8

PRESIDING JUDGE STEINER:  Maître Kilolo, we didn't have from the Defence yet the9

list of documents that the Defence intends to tender into evidence.  Are you ready to10

provide the Chamber with the list?11

MR KILOLO:  (Interpretation)  Yes, your Honour, we are making reference to the list12

that was updated quite recently and provided to all parties and participants.  Thank you.13

PRESIDING JUDGE STEINER:  So you are just reiterating what is in that list in terms of14

documents that you intend to tender into evidence; is that correct?15

MR KILOLO:  (Interpretation)  Yes, exactly, your Honour.16

THE INTERPRETER:  Interpreter correction --17

MR IVERSON:  Frankly, I'm a bit confused. I don't know if the Defence are submitting,18

for example, the expert's report into evidence at this time, or if they're just noting19

their -- the fact that they had put that down in their list of documents?  So I guess I don't20

know really what to respond to at this point, Madam President.21

PRESIDING JUDGE STEINER:  Maître Kilolo, I suppose the expert report is to be22

tendered into evidence, isn't it?23

MR KILOLO:  (Interpretation)  I confirm that point and all of that is shown clearly in the24

list that all the parties have received, including the OTP.25
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MR IVERSON:  Well, again, Madam President, the Prosecution's understanding of this1

procedure is that the Defence actually has to stand up and on the record say, "We submit2

this piece of evidence," or words to that effect, and not just rely on a list of documents that3

doesn't become part of the record, to my understanding of how we've done this so far in4

this case.5

PRESIDING JUDGE STEINER:  Please, Maître Kilolo, could you please give the6

numbers - the ERN numbers - of the documents you are tendering into evidence?7

MR KILOLO:  (Interpretation)  Could you grant me one moment, your Honour?8

(Defence counsel confer)9

THE INTERPRETER:  Interpreter correction:  The document mentioned by Ms Douzima10

Lawson was CAR-D04-0003-0137.11

PRESIDING JUDGE STEINER:  Yes, Maître?12

MR KILOLO:  (Interpretation)  Yes, your Honour.  The list of elements that the13

Defence intends to tender into evidence, that is the third list, CAR-D04-0003-0399; then we14

have the fifth document on the list, CAR-D04-0004-0056; then the 72nd document,15

CAR-DEF-0001-0110; and then finally the 85th document, CAR-D04-0003-0527.16

As for the 72nd document on the Defence list, just to correct the reference,17

CAR-D04-0001-0096.  Thank you.18

PRESIDING JUDGE STEINER:  Thank you.19

Mr Iverson?20

MR IVERSON:  The Prosecution has no objection, Madam President.21

PRESIDING JUDGE STEINER:  Is the Prosecution tendering any further document?22

MR IVERSON:  No, we are not.  Thank you, Madam President.23

PRESIDING JUDGE STEINER:  Thank you.  I just remind if legal representatives intend24

to tender any document, they must do it by way of an application to be decided upon by25

ICC-01/05-01/08-T-240-Red-ENG WT 10-09-2012 57/65 WN TICC-01/05-01/08-T-240-Red2-ENG WT 10-09-2012 57/65 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0059

10.09.2012 Page 58

the Chamber.1

Mr Dioba, now you've finished with your expert testimony and, in that respect, the2

Chamber would like to thank you very much for coming to The Hague and giving your3

assistance to the Chamber in assessing particular aspects of the evidence of this case.  So4

we just have to thank you for your contribution over the last few days.5

The Chamber still has some issues to discuss with you that are not part of your testimony6

any more, and the Chamber will do it in private session, but before we turn into private7

session we would like to ask you whether there is anything in relation to your testimony8

that you would like to address the Chamber?  For that purpose, you have the floor.9

THE WITNESS:  (Interpretation)  Thank you, Madam President.  Just a second, please.10

In the military -- I want to refer to a military aspect of a case that is relevant to what brings11

us here, the Dreyfus affair.  Dreyfus was a captain, a military leader, in the Alsace region,12

who was arrested in 1914 accused of having handed over secret documents to the German13

empire.  So there was a whole lot of activities on and off, and the injustice was so much14

that in 1918 Emile Zola, who was a French humanitarian, published in the Aurore15

Newspaper an article titled "J'accuse," and that document, that title was given by16

Clemenceau.  The title was "J'accuse," that is "I accuse."  And he put questions in that17

article that called into question a certain number of the allegations, and this article caused18

a hue and cry.  People disputed the article, others accused Emile Zola of being an19

anti-republican and of being biased, but the public generally realised that Emile Zola was20

correct because later it was realised that the guilty party had not been Dreyfus.  The real21

culprit was Commander Esterhazy, who was hiding in the General Staff at the time, so the22

justice system realised that the culprit was not Dreyfus.  He was rehabilitated.  He was23

given an amnesty and rehabilitated later on.24

Why am I saying this, your Honour?  It is because I submitted -- I submitted a report in25
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which I asked the real questions in this case, that is responsibility or liability.  Who was1

responsible for what?2

Emile Zola's article, of course, had some errors in it, because this was a human endeavour.3

I carried out my work.  I asked the real questions on responsibility, and this work of4

course is a human endeavour.  Even the greatest dissertations in the world include5

certain errors.6

Those who may disregard reality and consider me as biased, well, that is their prerogative,7

but I believe that I carried out an important assignment, I did something useful for the8

determination of the truth and also to shed light on the decisions to be taken by9

international justice, so I'm convinced that I did some useful work.  Thank you.10

PRESIDING JUDGE STEINER:  Thank you very much, Mr Witness.  I now ask, please,11

court officer to turn into private session.12

*(Private session at 1.07 p.m.) Reclassified as Open session.13

THE COURT OFFICER:  We are in private session, your Honours.14

PRESIDING JUDGE STEINER:  Thank you.  Mr Witness, just remind you that this is not15

part any more of your testimony.  The Chamber has some questions to put to you, but16

not as testimony.  You are not any more under oath.  The Chamber just wants to listen17

to your version of the facts in order to help the Chamber to decide whether the issues are18

to be followed, or not.19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

THE WITNESS:  (Interpretation) (Redacted)5

(Redacted)6

(Redacted)7

PRESIDING JUDGE STEINER: (Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

THE WITNESS:  (Interpretation) (Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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1
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3

4

5

6

7

8

9

10

11

12

Page 61 redacted.13

14

15

16

17

18

19

20

21

22

23

24

25
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1

2

3

4

5

6

7

8

9

10

11

12

Page 62 redacted.13
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20
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24

25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

PRESIDING JUDGE STEINER: (Redacted)12

(Redacted)13

THE WITNESS:  (Interpretation) (Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

PRESIDING JUDGE STEINER: (Redacted)21

(Redacted)22

THE WITNESS:  (Interpretation) (Redacted)23

PRESIDING JUDGE STEINER: (Redacted)24

(Redacted)25
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THE WITNESS:  (Interpretation) (Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

PRESIDING JUDGE STEINER: (Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

THE WITNESS:  (Interpretation) (Redacted)9

PRESIDING JUDGE STEINER: (Redacted)10

(Redacted)11

We can turn back into open session, please.12

(Open session at 1.24 p.m.)13

THE COURT OFFICER:  We are in open session.14

PRESIDING JUDGE STEINER:  Once again, thank you very much, Mr Dioba.15

Just informing Defence that tomorrow morning at 9 we will start with the status16

conference requested by Defence, ex parte, meaning only Prosecution and Defence, in17

closed session, which means that we'll turn into public session probably at 9.30, starting18

with the testimony of the next witness who is Witness?19

MR HAYNES:  60.20

PRESIDING JUDGE STEINER:  60.  So just for making it public that tomorrow morning21

we will resume at 9, but we resume in closed session ex parte, and that the regular hearing22

will start at 9.30.23

I thank very much Prosecution team, legal representatives of victims and Defence team,24

Mr Jean-Pierre Bemba Gombo.25
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Just one more question, please.  Court officer, invite VWU to be present at the status1

conference tomorrow at 9 o'clock.2

I thank very much interpreters and court reporters.3

I ask, please, court usher to accompany the witness outside the courtroom.  In the4

meantime, we will adjourn and resume tomorrow morning at 9.00.5

(The witness is excused)6

THE COURT OFFICER:  All rise.7

(The hearing ends in open session at 1.26 p.m.)8

RECLASSIFICATION REPORT9

Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and10

ICC-01/05-01/08-3038, the version of the transcript with its redactions becomes Public.11
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