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Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0516

International Criminal Court

Trial Chamber V(a) - Courtroom 1

Situation: Republic of Kenya

In the case of The Prosecutor v. William Samoei Ruto

and Joshua Arap Sang - ICC-01/09-01/11

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia and Judge Robert Fremr
Trial Hearing

Tuesday, 23 September 2014

(The hearing starts in open session at 9.46 a.m.)

THE COURT USHER: All rise.

The International Criminal Court is now in session.

Please be seated.

THE COURT OFFICER: Good morning. Mr President, we are in open session.
PRESIDING JUDGE EBOE-OSUJI: Thank you very much. Could you put the matter on the
record for today. Thank you.

THE COURT OFFICER: Situation in the Republic of Kenya in the case of the Prosecutor
versus William Samoei Ruto and Joshua Arap Sang, case number ICC-01/09-01/11.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Appearances, do they remain the same?

MR STEYNBERG: Your Honour, good morning. For the Prosecution Lucio Garcia joins us
this morning, otherwise the same as yesterday.

MR NARANTSETSEG: The same, your Honour. Thank you.

MR KIGEN-KATWA: Good morning, your Honours. For Mr Sang is myself Katwa Kigen;
Caroline Buisman; Logan Hambrick; and Mr Sang is present. Thank you, your Honours.

MR HOOPER: And we remain the same. Thank you.
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PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

And in Nairobi, I see the witness has joined us and Mr Karathe as well. Can you

hear us in Nairobi?

THE COURT OFFICER (via video link): Yes, Mr President, we can hear you.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. Thank you. Mr Karathe, a gentle reminder
we start at 9.30 over here, that would be, I think --

MR KARATHE (via video link): Mr President --

PRESIDING JUDGE EBOE-OSUJI:  --10.30 your time. Thank you.

Quickly in terms of scheduling --

MR KARATHE (via video link): Thank you.

PRESIDING JUDGE EBOE-OSU]JIL:  In terms of scheduling, counsel requested to know when
the next session starts and ends. We tell you that now. The session after the current one
will start on 17 November and would go on until 12 December, that is for the session after the
current one.

As for the current session, we would like to have the subpoenaed witnesses for this

session completed as indicated earlier in the existing schedule, but it's 2 October.

That is very much what we would like to see happen. If need be, we may go beyond

2 October, especially if we need to do that for purposes of accommodating Witness (Redacted)

in particular. We had mentioned that when a witness is ready we should take that
witness. And as for (Redacted), we had indicated that the parties should be prepared

to take that witness as soon as the witness can be scheduled in.

We can return to this later to discuss it, but let's not spend -- if there is any

observations we can make that at another time.

All right. Now we will continue with the testimony of the witness.

Mr Steynberg.
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MR STEYNBERG: Thank you, your Honours.

WITNESS: KEN-OTP-P-0516 (On former oath)

(The witness speaks Swahili)

(The witness gives evidence via video link)

QUESTIONED BY MR STEYNBERG:

Q. Good morning, Mr Witness.

A.  Good morning, Mr President.

Q. Allright. Mr Witness, we're in public session, we're going to start off in public session
this morning, so I remind you please to -- not to mention any information that may identify
yourself. Do you understand?

A. Yes, I have understood.

Q. And if you need to refer to any person or location that is on the PIS sheet, please refer to
them by the relevant number, okay? Do you understand?

A.  (No audible response)

Q. Mr Witness, did you hear me? Nairobi, can you hear me? Thank you.

A.  Yes, Mr President, I'm with you.

MR STEYNBERG: Madam Court Officer, can you confirm that the updated PIS has been
placed before the witness?

THE COURT OFFICER (via video link): Mr Steynberg, I confirm that the witness has page 2
of the PIS that I received this morning in front of him.

MR STEYNBERG: Thank you, madam court officer.

Q. Mr Witness, I'd just like to draw your attention to the first section headed "Locations".
You'll notice that I've added as 3 and 4 another two locations that you mentioned in your
evidence yesterday. Do you see that?

A. Yes, I can see that.

23.09.2014 Page 3



ICC-01/09-01/11-T-142-Red-ENG WT 23-09-2014 4/70 SZ T

Pursuant to Trial Chamber V(&) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 23 January 2015, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15
16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0516

Q.  So, again, if you need to refer to any of these places, please refer to the numbers on the
PIS. Allright.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg, what changed in the PIS?

MR STEYNBERG: Your Honours, the previous PIS read --

PRESIDING JUDGE EBOE-OSU]JI:  Can we go to the private session to deal with this?
*(Private session at 9.53 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

PRESIDING JUDGE EBOE-OSUJI: Thank you. Ihave a new -- another PIS in front of me.
I do see -- I do not see the difference between this and what --

MR STEYNBERG: Your Honour --

PRESIDING JUDGE EBOE-OSU]JI:  -- was given yesterday.

MR STEYNBERG: Your Honours, I draw your attention that locations 3 and 4 have been
added. These are two locations that were not anticipated would be necessary. And I've
removed the previous location 2 which used to read (Redacted) I thought

that was unnecessary (Redacted)

(Redacted)

PRESIDING JUDGE EBOE-OSU]JI:  All right. I see that now. ButI was also looking at the
personal information. There were some corrections the witness made yesterday. I do not
see that those have been reflected. Is that the case?

MR STEYNBERG: That is the case, your Honours. That portion has served its purpose as it
were. The witness's -- I've taken the witness through it and I didn't want to change it as well
because this is what was discussed with the witness. He's given his answers, and that's on
record.

PRESIDING JUDGE EBOE-OSUJI:  Yes, yes, but if we are going to introduce this document

as we should, shouldn't the correction be made, especially after you've taken the time to
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1 updateit? For instance, I notice (Redacted)
2  (Redacted)
3  (Redacted) things like that, so
4  that we -- when we introduce the material onto the record and use it later on, we don't have to
5 godigging into the transcript to see the difference between what's on the PIS that we
6 corrected and the transcript.
7 MR STEYNBERG: Your Honours, I note -- I note that observation. However, the difficulty
8 is that not all of the corrections -- well, some of the corrections are in dispute. And
9  perhaps -- perhaps it would be a little early to start making those changes until -- until further
10  questions can be put on these items in the way that we've done in the past.
11 PRESIDING JUDGE EBOE-OSUJI: Isee. Allright, I see.
12 Let's go back to the public then.
13  (Open session at 9.56 a.m.)
14  THE COURT OFFICER: We are in open session, Mr President.
15 MR STEYNBERG: Thank you.
16 Q. Mr Witness, when we broke off yesterday you had just began to explain to the Chamber
17  how you came to sign the statement KEN-OTP-0087-0031 that you identified yesterday. Do
18  you recall that you were doing that?
19 A. Canyou kindly repeat your question, please? Ididn't quite get it.
20 Q. Well, it wasn'tin fact a question. I was just reminding you where we left off yesterday
21 afternoon. Isit correct that you had confirmed that you had signed a statement in location 4
22  on 23 November 2012; is that correct?
23 A. Yes, it's correct.
24 Q. And you told the Chamber that you had been interviewed by the two persons named on

25 that statement. Iwon't name them in public session. You had been interviewed from 20 to
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23 November 2012. Is that what you said?

A. That's correct.

Q. And you had begun to explain how you came to sign that statement, and you had
mentioned that some things were -- when you arrived you found the statement and some
things in it were correct and some were incorrect. Do I recall correctly?

A. Yes. 1Ithink I said what I should not have said, that is I told some lies, and that is what
I corrected.

Q. Canyou please explain that, Mr Witness?

A.  This is what I'm saying, I made a correction. If -- yesterday I said something that is not
true, I would like to correct it, but I do agree that I did sign that statement.

Q.  What is it that you would like to correct, sir?

A.  You have just asked me a question in relation to my statement. There is a statement
which I have already corrected. And then yesterday we made some further corrections to
that statement.

Q. Allright. Irecall you corrected that you signed on the 23rd and not the 24th as you
originally said; is that what you are referring to?

A.  Yes, that is what I'm referring to. And we also corrected the location at which I used to
live.

Q. Allright. I'mnot talking about that. I'm going to read to you what you told the
Chamber yesterday. And for the record in the edited transcript it's page 65, lines 12 -- 11, 12
and 13. Tasked you:

"... at the end of that interview is it correct you signed a witness statement?"

Your answer was: "When I went to the place where the conversation was

held," - that's location number 4 - "there was a statement that included some things

that were true and some things that were false."
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Do you remember saying that?

A.  Yes.

Q. So whatI'd like you to do now, please is to explain exactly what happened when you
arrived at the interview location. Just tell us in your own words how you came about to sign
the statement that you identified yesterday?

PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, let's not do it that way. When you started
this yesterday, Mr Hooper objected. You were allowed to proceed a little because we
wanted to see what you had in mind. Now that you've done that, I think we have to return
to the usual manner of eliciting evidence. We can't presume that the exercise is about calling
your witness and putting the statement in upfront. I think we have to begin with the
evidence and if there's a need to do the other thing sobeit, but you have to ask the witness
questions about his testimony that you want him to give to the Court.

MR STEYNBERG: Very well, your Honour. But as I understood Mr Hooper's objection, he
wanted me to put the question I've just put. That was the basis of his objection, he wanted to
know what was the witness's explanation as I understood it.

PRESIDING JUDGE EBOE-OSUJI: Regardless of what you may have had in mind,

Mr Hooper that is, let's proceed in the usual manner and try to get the testimony of the
witness, and then if there is a need to bring up statement later we can do that in the usual
manner.

MR STEYNBERG: As the Court pleases.

Q. Allright. Mr Witness, I'm going to move away from the manner in which you made
your statement and just ask you about certain other matters relating to what happened in 2007
and 2008. You understand?

A. Yes, I understand.

Q. Now, you've been called to testify in this matter, which is a case against the accused,
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Mr William Samoei Ruto and Mr Joshua Arap Sang. I'd like to ask you firstly what you can
tell us about Mr Ruto and, in particular, positions that he held in 2007 and 2008.

A. Counsel, you have just asked me a question in relation to two years. Do you want me
to start answering from the year 2007?

Q. Yes. Let's take it with 2007 first, please.

A. In2007, I was a (Redacted) --

MR STEYNBERG: Private session, please.

PRESIDING JUDGE EBOE-OSUJI:  All right.

MR STEYNBERG: Please stop, Mr Interpreter.

*(Private session at 10.06 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MR STEYNBERG:

Q.  Allright, Mr Witness, I've stopped and asked to go into private session because
(Redacted) is something that may identify

you. Do you understand, so you please need to be very --

A. TI'vejustunderstood it now.

Q.  You please need to be very careful about mentioning that sort of thing in public session.
So we are in private session now. Please start again.

A. Let me begin by stating that (Redacted)

(Redacted)

(Redacted) Prior to that I was

not interested in politics, although I could have discussions with people around such topics,
and that is now I developed some public relations skills, and it is for that reason that I was
(Redacted)

(Redacted)
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1 (Redacted) Some of them ran for
2 PNU positions, KANU positions and for other parties which were active at that time.
3  (Redacted)
4  (Redacted)
5 (Redacted)
6 (Redacted)
7 Person number 4 --
8 PRESIDING JUDGE EBOE-OSUJI:  All right. Witness, I asked you to stop. First of all, I
9 want to remind you of the need to speak at a moderate pace, not too fast.
10  But more importantly, I want to remind you of what I had said to you yesterday, one
11  of those things I said, which was listen carefully, listen carefully to the question, to the
12 question that is asked of you and then answer just that question, that particular
13  question briefly and stop and wait for the next question.
14 The Prosecutor's question to you, as I recall it, was he wanted you to tell the Court
15 about Mr Ruto. He was more interested in particular positions that Mr Ruto held in
16 2007 and 2008. So the question was about Mr Ruto and what positions he held in
17 2007, up to 2008, and not (Redacted)
18 It may well be that the question about (Redacted)
19 (Redacted), but let it be a question that comes up when the
20  questioner specifically asks you those questions.
21  Right now can you tell the Court what you know about Mr Ruto and the positions he held, in
22  particular the positions he held beginning from 2007 to 2008?
23 MR KIGEN-KATWA: With your permission, Mr President, although this is a witness for my
24 colleague, may I have your permission to suggest that an inquiry be made to the witness if it

25  is possible for him to comprehend -- if he can comprehend the question in English and then
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answer in Kiswahili because I think he has some degree of comprehension of English,
probably expressing himself is the challenge that he has, and that could probably cut down on
misunderstanding that may arise in terms of the question asked.

PRESIDING JUDGE EBOE-OSUJI: Witness, the suggestion that has been made, and I believe
that advice was given to you yesterday, we may have to return to it, and that is the advice of
you listen to the question in English, but you can respond in Kiswahili if you like, but if you
think that responding in English, for instance, if it's a "Yes" or "No," something that simple
and you understood the question, you could also respond in English or Kiswahili as the case
may be.

But can we try you listening in English?

THE WITNESS: (Interpretation) Mr President, yesterday I desired to speak or to answer in
Swahili, which is my language, the language which I understand, the language I have used
over many years. So in order to avoid any confusion in relation to whatever needs to be said,
I would like to reiterate my request to continue testifying in Swahili.

PRESIDING JUDGE EBOE-OSU]JI:  That's all right. We do not want to prevent you from
testifying in Swahili, but the issue is can you understand English enough to listen to the
question in English but then you may respond in Kiswahili?

THE WITNESS: (Interpretation) Thank you. Iagree.

PRESIDING JUDGE EBOE-OSU]JI:  All right, let's go back to public session.

MR STEYNBERG: Your Honours, I wonder -- I know the witness has not answered the
question I had asked, but since we're in private session and since we've gone some way down
a road I would have had to go down in due course any way, I wonder if I might just finish up
on this topic. I'll try and do it briefly and then we can go back in to public session to return
to my original topic if I may.

PRESIDING JUDGE EBOE-OSUJI:  Which topic now? The one he's already talking about?
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MR STEYNBERG: Indeed, your Honour, the topic of (Redacted)

And I think he's almost at the -- I know we're almost at the end of that road. If I can just ask
one or two more questions we can wrap up that issue and go back to the question of

Mr Ruto's positions.

PRESIDING JUDGE EBOE-OSU]JI:  All right. But I wouldn't want a situation where that
happens again where you ask him one question and he answers another one and it coincides
with what you have to say down the line.

MR STEYNBERG: Iunderstand, your Honours, but for the purpose of efficiency and to
avoid having to go in and out of private session I would ask just to finish this one topic.
PRESIDING JUDGE EBOE-OSUJI:  All right, we'll stay in private session.

MR STEYNBERG: Thank you.

Q.  Mr Witness, you just --

PRESIDING JUDGE EBOE-OSU]JI:  But in the meantime, Mr Steynberg, whatever be the case,
what we also want to avoid, and this is where you come in to control it, is not -- we don't want
to sit and have huge swaths of narrative on the transcript. You need to come in and break it
up.

MR STEYNBERG: Yes, your Honours.

PRESIDING JUDGE EBOE-OSUJI:  Yes.

MR STEYNBERG: It becomes more difficult when you are dealing with an interpreter
because there is the problems of speaking at the same time, but I'll endeavour to do that.

Q. Allright. Mr Witness, back to you. You were just telling the Court that you had been
(Redacted) and you mentioned person number 4. What happened with

person number 4 and how did that affect your political affiliation? Please try to keep your
answer short.

A.  (Speaks English) Excuse me, sir. Excuse me, sir. There is something I want to ask
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you.
Q. Yes, go ahead.

A.  You asked me the question as to where I was in 2007 and 2008. Mr President -- rather, I
heard the President saying that I should not address that question, but rather to answer just
the questions that have been put to me. So I don't know what to do. You asked me about
2007 and 2008.  Are you asking me to speak about myself or to speak about Mr Ruto? That
is my question to you.

Q. Allright. Mr Witness, my answer is that what you need to do is listen to my questions.
Make sure you understand them and answer my questions, all right?

A. (Speaks English) Yep.

Q. I' going to ask my question again.

A.  (Speaks English) Yes.

Q. I'm asking you now please -- you've told us at one stage (Redacted)

(Redacted) Did that change? Did your political support change prior to the 2007 elections?
PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg --

THE WITNESS: (Speaks English) Yes.

PRESIDING JUDGE EBOE-OSU]JIL:  -- we're going all over the place. You said something
about person number 4 who is in that thing?

MR STEYNBERG: 1did, your Honour.

PRESIDING JUDGE EBOE-OSUJI:  All right. So that if you now want to ask him about his
political affiliation, I'm not saying that you may not ask that, and, Witness, the point is not
that you may not answer any particular question, my point to you is to listen carefully to the
question that has been asked and answer it.

If the question is about you, then you can answer it. If it's about somebody else, you can

answer it. But I want you to listen to the question that you have been asked and answer just
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that question so that we can all be on the same page, all right?

THE WITNESS: (Speaks English) Thank you, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

All right. Now, Mr Steynberg is asking you questions about -- Mr Steynberg, who do you
want to ask about now?

MR STEYNBERG: Your Honour, we're dealing with the issue of this witness's political
affiliations prior to elections.

PRESIDING JUDGE EBOE-OSUJI: ~ All right.

MR STEYNBERG: The two questions are both going to the same objective just approaching
from a different angle. Ijust thoughtI'd simplify it by asking the previous question, but I
can do it either way.

Q. Allright. Mr Witness, I'm going to go back to my earlier question. You mentioned
person number 4 on the witness list. Tell us who was person number 4 and (Redacted)
(Redacted) at that time prior to the 2007 elections?

A.  (Speaks English) This person in number 4 -- (Interpretation) The person at number 4

was a (Redacted)

(Redacted)

Q. Allright. Justa clarification: (Redacted) correct?
(Speaks English) Yes.

(Redacted)?

(Speaks English) Yes, sir.

o> 0>

All right. What happened then between you and person number 4?
A.  (Speaks English) (Redacted) as I've said earlier, that -- (Interpretation)
(Redacted)

(Redacted)
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1 (Redacted)
2  (Redacted)
3  (Redacted)
4  (Redacted)
5 (Redacted)
6 (Redacted)

7 Q. (Redacted)

8 A. (Speaks English) Yes, sir.

9 Q. (Redacted)
10 A. (Speaks English) (Redacted)
11 Q. (Redacted)
12 A. (Speaks English) Yes.

13 Q. (Redacted)
14  (Redacted)

15 A. (Speaks English) (Redacted)

16  (Redacted) -- (Interpretation) --

17 THE INTERPRETER: I'm sorry, Mr President, there was an overlap. In any event, the

18 witness answers: We -- there is an overlap, Mr President. We are unable to interpret.

19 MR STEYNBERG:

20 Q. Allright. Mr Witness, it's up to you whether you answer in English or in Swahili, but
21 it would be helpful if you didn't switch between the two languages in one answer. Do you
22 understand? That's confusing for the investigators, okay -- interpreters.

23 A. (Speaks English) Sorry for that, sir.

24 Q. So, please, can you repeat your answer: (Redacted)

25 (Redacted)
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1 A. (Speaks English) (Redacted)

2 Q. And from your earlier statement, I just want to understand clearly, is it correct at that

3 stage that you were (Redacted)

4 A. Ijoined the (Redacted) and I never returned to the (Redacted) again.

5 Q. Isee.

6 MRSTEYNBERG: Your Honours, may we go into public session.

7 PRESIDING JUDGE EBOE-OSUJI: We go back to the public session.

8 (Open session at 10.25 a.m.)

9 THE COURT OFFICER: We are in open session, Mr President.
10 PRESIDING JUDGE EBOE-OSUJI:  Witness, we're back in the open session. I'll remind you
11  again be careful. Do not when we're in public session mention identifying information.
12 Use that PIS in front of you if the information you will testify to is there, that is identifying.
13 Do you understand?
14 THE WITNESS: (Speaks English) Yes, Mr President.
15 MR STEYNBERG:
16 Q. Allright, Mr Witness, I'd like to then return to a question I asked you before we went
17  into private session and I had asked you if you could please explain to the Chamber the
18  positions that Mr Ruto held in 2007.
19 A. (Speaks English) In 2007, Mr Ruto was campaigning in the ODM party, and he wanted
20 to be a Member of Parliament at that time.

21 Q. For which area?

22 A. (Speaks English) For Eldoret North, please.

23 Q. AndIthinkit's -- everyone agrees that he was campaigning for the ODM, correct?

24 A. (Speaks English) Yes, yes.

25 Q. And he was also a member of the ODM Pentagon, the top leadership of the ODM party;
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is that right?

MR HOOPER: Well --

A.  (Speaks English) Yes, sir.

MR HOOPER: --Ithink -- I don't want to interrupt, I haven't, but are we going to lead the
witness? Idon't--

PRESIDING JUDGE EBOE-OSUJI: Is that in dispute, that proposition, was Mr Ruto not a
member of the Pentagon?

MR HOOPER: That's not the issue. The issue is this witness's knowledge.

PRESIDING JUDGE EBOE-OSU]JI:  The objection is overruled.

MR STEYNBERG:

Q. Thank you, Mr Witness. You can -- you've already answered the question, I see.

All right. Now, was Mr Ruto successful in his campaign as MP for Eldoret North in

2007 elections?

A. (Speaks English) Yes, sir.

Q. Allright. Now, besides Mr Ruto's political position as an MP, can you tell the
Chamber anything about Mr Ruto's position in Kalenjin society?

A.  (Speaks English) Repeat it again. Ididn't understand, please, sir.

Q. TI've heard you say that Mr Ruto was campaigning for a political office of Member of
Parliament, all right?

A.  (Speaks English) Yes.

Q. I'm asking you now about something else. Can you tell us about Mr Ruto's position
among the Kalenjin ethnic group? What positions, if any, did he hold among the Kalenjin?
A.  (Speaks English) There were a lot of leadership. So he holded and -- the part of the
leadership.

Q.  What part of the leadership did he hold?
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A.  (Speaks English) Idon't know his -- I know, but -- I know that -- sorry. Iknow that he
holds the leadership, but I don't know which part now. Ididn't know that -- which part, but
I know it is the leadership of the Kalenjin.

PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, one second.

Witness, you can listen to the question in English, but it may be better if you stayed
answering in Swahili.

THE WITNESS: (Speaks English) Sorry, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  Stay consistent with Swahili.

MR STEYNBERG:

Q. Allright. Can you explain to the Chamber when did Mr Ruto become a leader among
the Kalenjin? How did that happen?

A.  (Speaks English) Sir, I am not aware of that.

Q. And can you tell the Court anything about Mr Ruto's status or influence among Kalenjin
society?

A. 1did not understand you, Mr President.

MR HOOPER: Your Honour, may I respectfully ask that this witness has the question
translated into Swahili because the problem is when he's asked or listens in English, it's the
English that dictates the vocabulary and he's going to either -- he's naturally going to incline
to try and answer in English, which is perhaps not wholly adequate. I think melding the two,
Swabhili translated for him and then he answers, perhaps, actually might be the shorter route
in the long term as we're experiencing.

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, we have to -- it looks like that's what
will have to happen. Different views on this; Mr Kigen-Katwa wants English, and it looks
like we have to go with Mr Hooper's suggestion on this one.

Mr Steynberg, we will switch you to Swahili. We will switch you to Swahili. You
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1 will not be speaking it, of course, but if you sensed that there may be a
2  difficulty -- basically, we all have to be very keen to what's happening, if there may be
3 issues that didn't come through and we sense it, we may have to return to the
4  question, but we will now have the questions fed to the witness in Swahili.
5 MRSTEYNBERG: Thank you, your Honours. I think in the circumstances that might be
6 the best in the long run.
7 Q. Allright. I'm going to repeat my last question and ask that this and subsequent
8 questions be interpreted for you into Swahili. And the question was: Can you tell the
9  Chamber about anything about Mr Ruto's influence in the Kalenjin community?
10 A. Mr Ruto was the leader of the Kalenjins.
11 Q. And when did he become leader of the Kalenjins?
12 A. Idonotknow. Idonotknow atwhattime he became the leader of the Kalenjin.
13 Q. Areyou aware, sir, of an organisation called the Constituency Development Fund or
14  CDF?
15 A. Yes, I know.
16 Q. And who was the chairman of the CDF?
17 A. Hisname was Mr Maiyo.
18 Q. Mr Witness, can you repeat the name of that person? Iheard something different from

19 what was translated. In fact, can you spell the surname?

20 A. The spelling is M-A-I-Y-O, Maiyo.

21 Q. Thankyou. And where was Mr Maiyo from, which area?

22 A. Idonotknow.

23 Q. What can you tell the Chamber about the relationship between Mr Maiyo and Mr Ruto?
24 A. Asfar as I know, Mr Maiyo was the chairman of the CBF (sic) while Ruto was the

25 Member of Parliament for that area. All the money that Mr Maiyo was managing was under
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the responsibility of Honourable Ruto.

Q. Thank you. So you've told us about the two positions that they held. Are you able to
tell anything -- the Court anything else about their relationship? How was their relationship?
Was it good? Wasitbad? Was there no relationship? Please explain.

A. Idonothave any details about that.

Q. Allright. Let's move onto a different topic then, shall we? You've told the Chamber
in private session about your political activities, and I don't want you to repeat them in public
session, but I would like to ask whether in the period leading up to the 2007 elections,
whether you attended any political meetings, in particular ODM political meetings?

A. No.

Q. Have you ever attended any meeting, any public meeting at which Mr Ruto spoke prior
to the 2007 elections?

A. No.

Q. Have you ever attended any private meetings at which Mr Ruto was present or spoke
prior to the 2007 elections?

A. No.

Q. Do you know a person by the name of Farouk Kibet, K-I-B-E-T?

A.  Yes, I know that person. Isimply know him physically.

Q.  What can you tell us about Mr Kibet? Any positions he held, any political affiliations
he had, et cetera?

Mr Farouk Kibet was responsible for the road company -- or, rather, the road board.

In what area?

In Eldoret North. Iknow he was in the Eldoret North area.

And who appointed Mr Farouk Kibet to that position?

> O > O

I do not know whether it was a public appointment or whether it was Mr Ruto who
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selected him, but I know that he was responsible for the road board in Eldoret North. I
know that some of the companies or boards are managed by the state while others are
managed by the MPs.

Q. And what can you tell the Chamber about the relationship between Mr Farouk Kibet
and Mr William Ruto?

A. Idonotknow.

Q. Very well. Have you ever attended any meetings at which Mr Kibet spoke prior to the
2007 elections?

No.

Do you know about any such meetings held by Mr Farouk Kibet?

No.

Do you know which political party Mr Kibet supported prior to the 2007 elections?
No. He was living quite far away from me, very far away from me.

So, no, you don't know which political party he supported?

That's correct.

O N O O

All right. I'd like to get an idea, please, about your location and movements in the
period prior to and following the 2007 elections.

MR STEYNBERG: Your Honours, may I ask that we briefly go into private session for this
purpose?

PRESIDING JUDGE EBOE-OSU]JI: How long?

MR STEYNBERG: Iimagine it would be five minutes, approximately.

PRESIDING JUDGE EBOE-OSU]JI: Private session.

*(Private session at 10.45 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MR STEYNBERG:
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Q.

Now, where were you living during the period leading up to the 2007 elections? So for

the months of November and December 2007 where did you live?

I was living in (Redacted).

Q. (Redacted)
A. (Redacted)
Q. (Redacted)
A. Tdonothave any idea, (Redacted)
Q. Yousay you have noidea. Have you ever been to (Redacted)?
A. Yes. Iwentto (Redacted)
(Redacted)
Q. And how long does it take to drive from (Redacted) to (Redacted)?
A. (Redacted)
Q. How faris it from (Redacted) to (Redacted)?
A. (Redacted)
Q. (Redacted)
(Redacted)
(Redacted).
Q. (Redacted)
A. (Redacted).
Q. (Redacted)
A. (Redacted)
Q. (Redacted)
A. (Redacted).
Q. Allright. Now, we know, sir, that the presidential election results were announced on

30 December 2007. Where did you live -- where were you living from 30 November 2007
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until the end of January 2008?

A. In2007, I wasliving at (Redacted). After the elections and the post-election violence, I
moved to a location known as (Redacted), and it is in the (Redacted).

Q. Allright. I'm interested in the period from 30 December, 31 December through until
the end of January 2008. Let's take it day by day. On 30 and 31 December, were you still
living in (Redacted) or were you staying somewhere else?

A. Iwasin (Redacted).

Q. Allright.

PRESIDING JUDGE EBOE-OSU]JI:  Counsel, I don't mean to interrupt, but did the
location -- was it spelled? Do you have it? The location that was mentioned at line 20 in the
previous page.

MR STEYNBERG: In factIdon't --

PRESIDING JUDGE EBOE-OSU]JI:  Did he say (Redacted)?

MR STEYNBERG: Idon't believe we do have it.

Q. Mr Witness, can you please repeat for us and then spell the location near (Redacted)
where you moved after the post-election violence?

A. (Redacted) is spelled (Redacted)

Q. So would that be (Redacted)

A.  (Speaks English) Yes. Yes, sir.

Q. Allright. Thank you for that. Can you remember the date that you moved to
(Redacted)?

I went there in March. Ino longer remember the specific date.

Q. Allright. Returning then to January, where were you living in January 2007?
A. Iwasliving in (Redacted).
Q.  Were there any days during January 2007 where you spent the day and spent the night
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1 at anywhere other than (Redacted) at your home?

2 MRSTEYNBERG: Sorry correction --

3 THE WITNESS: (No interpretation)

4 MR STEYNBERG: Correction: January 2008. January 2008.

5 THE WITNESS: (Interpretation) Yes.

6 MRSTEYNBERG:

7 Q. Tellus, please, where did you go?

8 A. Thereis a police station nearby, and that is where I went.

9 Q. Whydid you go to the police station?
10 A. Iwent there because there is a road that runs through where I was living, and given that
11  there were people making a lot of noise, I was compelled to go there to hide.
12 Q. Which police station was this?
13 A. (Redacted) police post.
14 Q. And when did you go there, sir? Can you tell us how many days or weeks it was after
15 the announcement of the presidential election results?
16 A. Two days afterwards I went to (Redacted).
17 Q. Ithink perhaps you misunderstood my question -- oh, sorry you went to (Redacted)
18  police post; is that correct?
199 A. Yes.
20 Q. Allright.
21 MR STEYNBERG: Your Honours, I'm just trying to think whether we can go into public
22  session yet, but I note the time. Perhaps -- perhaps this would be an appropriate time.
23  PRESIDING JUDGE EBOE-OSUJI:  An appropriate time to stop it for now, you mean?
24 MR STEYNBERG: Yes, your Honour --

25 PRESIDING JUDGE EBOE-OSUJIL:  Yes.
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MR STEYNBERG: -- and take the morning break.

PRESIDING JUDGE EBOE-OSUJI:  All right. We will take our morning break now. We'll
come back in 30 minutes.

The Court will rise.

THE COURT USHER: All rise.

(Recess taken at 10.59 a.m.)

*(Upon resuming in private session at 11.35 a.m.) Reclassified as Open session

THE COURT USHER: All rise.

Please be seated.

THE COURT OFFICER: We are in private session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Mr Steynberg.

MR STEYNBERG: Thank you, your Honours. If I can just finish up one or two aspects in
private session and then I think we can go back to public.

Q. Mr Witness, you were just telling us that you had, I think it was two days after the
election results, proceeded to the (Redacted) police post; is that right?

A.  Yes.

Q. Isit correct that this is located (Redacted)

(Redacted)

A.  Yes, that is correct.

Q. (Redacted)

A.  Yes, thatis correct. You see, it is a small police station. Well, it isn't really a big police
station, as such.

Q. Allright. Now, Mr Witness, you mentioned that you went there because you had

heard a lot of noise. I'm going to ask you about what you observed that led you to go to the
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police station, and what I want to know is can we safely do that in public session, it's not
going to identify you?

A.  Iwould prefer to do it in private session.

MR STEYNBERG: Your Honours, I'm in the Court's hands.

PRESIDING JUDGE EBOE-OSU]JI:  We will go to public session.

Witness, we will go to public session. Try not to give identifying information in
your answer, but we will see if it becomes impossible to do that, then we will move
back into closed session. Do you understand?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSU]JI: = We go to public session.

MR STEYNBERG: Your Honours, perhaps just before we go, if I can just ask the witness
(Redacted)

(Redacted)

A. (Redacted)

Q. (Redacted)

A. (Redacted)

Q. (Redacted)

(Redacted)

A. (Redacted)

Q. (Redacted)

(Redacted)

A.  Yes.

MR STEYNBERG: Thank you, your Honours. That's all. Thank you.
PRESIDING JUDGE EBOE-OSUJI:  We go to public session.

(Open session at 11.41 a.m.)
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THE COURT OFFICER: We are in open session, Mr President.

MR STEYNBERG: Thank you.

Q. Now, Mr Witness, you had told us in private session before the morning break that as a
result of certain noise that you heard, you had left your home and proceeded to the police
post approximately two days after the election results. Now, my question is can you please
describe for the Chamber what it is -- describe the events which led to your proceeding to the
police post.

A.  The reasons for which I went to the police post are the same as what I told you before,
namely, that people were screaming and that there were problems in Turbo town. You see,
when the election results were announced, people started fleeing and houses were burnt
down.

From my window, I felt that things were no longer secure, and for that reason I went

to seek refuge at the police station or the police post.

Q. And were there any incidents that you experienced after the elections that led to your
going to the police post?

A. Please kindly elaborate on your question. I'm not sure I understood it.

Q. Allright. You've mentioned that you heard people making noise and that there were
problems in Turbo town, and I believe you said that there were houses that were burnt down.
My questionis: Did anything happen to you prior to your going to the police

station -- I beg your pardon, the police post?

A. AsItold you before, there was insecurity and for that reason I was forced to take my
children to go seek refuge at the police post. Under those circumstances, no one was able to
provide security for us and I took the personal decision to go to the police post.

Q. Allright. You mentioned that there was -- there were houses that were burnt. Who

was burning houses?

23.09.2014 Page 26



1CC-01/09-01/11-T-142-Red-ENG WT 23-09-2014 27/70 SZ T
Pursuant to Trial Chamber V(&) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 23 January 2015, the version of the transcript with its redactions becomes Public

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0516

1 A. Idonotknow. When the burning of houses started, I was not nearby, I was some 2
2  kilometres from Turbo town, and there is a wood or a forest between my location and Turbo
3 town. Solwas able to see, however, from a distance that some smoke was rising, and that is
4  why I was able to determine that some houses had been burnt.
5 Q. And you mentioned that people were making a lot of noise. Who was making a lot of
6 noise?
7 A. Itwasdifficult to know who was making those noises. There was screaming
8 everywhere. There were people on the roads shouting. People were screaming in Turbo
9 town. People were screaming all over following what had just been said.
10 Q. Ithink before the interpretation cut in I heard you used the word "nduru". Did you use
11 that word?
12 A. Yes, Iused the word "nduru".
13 Q. And what does that mean, "nduru"?
14 A. Nduru is screams that are uttered when someone feels that they are in danger.
15 Q. Anddoyou --are you able to tell the Chamber the ethnicity of the people that were
16  screaming?
17 A. Tamnot able to tell you, and I am not able to tell you the difference between the types of
18 screams or screaming uttered by various tribes. There are no specific words that are used,
19 but you can hear the yelling or the screaming and, therefore, it is difficult to distinguish what
20 type of screaming it was, but you might be able to determine who was chasing after whom
21  and who was fleeing.
22 Q. Areyou able to say who was chasing after who and who was fleeing at that time?
23 A. No.
24 Q. Letme ask you this then: After the announcement of the PNU candidate, Mr Kibaki, as

25 the winner of the presidential election, what was the atmosphere like among the Kalenjin
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community in the Turbo area?

A. Before the announcement of the results, things were not that way. It is after the
announcement of the results that things deteriorated, and it was also after Kibaki was
inaugurated as president of the republic that things deteriorated even further and people
started screaming and committing various abuses.

Q. My question, sir, was: What was the atmosphere like among the Kalenjin community?
What was the reaction of the Kalenjin community in your area to the results?

A.  The atmosphere was good, but after the election results were announced -- what I'm
saying is, before the announcement of the results of the elections, the atmosphere was good,
but the problem was that people listened to the radio and -- what I can say is that opposition
parties began to take some decisions and people started to flee while some were yelling and
screaming, but I did not understand why people were fleeing.

When I heard the screams, I decided to go to the police post for myself. Now, when

one hears screams and decides to stay in their house, that may amount to a mistake,

or a blunder, so I decided to go to the police post.

Q. Allright, Mr Witness. I'm going to please remind you of the advice that Mr President
gave you this morning about listening to the questions and answering that question.

Can you please tell us what was the reaction or the atmosphere in the Kalenjin

community? How did the Kalenjin feel about the announcement of President Kibaki

as the winner of the presidential elections? Can you answer that question, please?

A. (Redacted)

MR STEYNBERG: Private session, please.

PRESIDING JUDGE EBOE-OSU]JI:  Private session.

*(Private session at 11.54 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.
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1 MRSTEYNBERG: Allright.
2  PRESIDING JUDGE EBOE-OSUJI: Before you proceed, I do not note to what extent the
3 audio already had been on the record for purposes of broadcast, in the delayed broadcast, but
4 the mention of the word (Redacted) in the witness's answer, which has not yet been
5 interpreted, because Mr Steynberg rightly intervened, that reference in the audio should not
6 be broadcast in the delayed broadcast.
7 MRSTEYNBERG: Thank you, your Honours. I see that despite my intervention it was
8 indeed interpreted, so I ask that it be redacted from the record, too.
9 Q. Mr Witness, please, you need to be more careful. This is for your own good about
10  mentioning these locations on the PIS in public session.
11  So we're in private session now. And, please, can you repeat your answer. You had
12  mentioned that -- I'd asked you about how the Kalenjins felt about the announcement of
13  Mr Kibaki as president and you started to say, "(Redacted)
14 (Redacted)" -- and then I interrupted. Can you please complete your answer?
15 A. Thisis whatIwas saying: At location number 3, people live there who come from
16  various ethnic groups. From Turbo town to that location, there is a distance of about (Redacted)
17  (Redacted) within which you find people from one ethnic group, but beyond that point you
18  find people from various ethnic groups. So, as I said before, when I got to that location I
19 heard people screaming in Turbo, and so you could also hear people screaming in other areas.
20  People were fleeing as well.
21 Q. Allright. Now, Mr Witness, if you don't know the answer to a question, feel free to say
22 "I don't know" or "I don't remember.", but please do listen to the question and do try to
23  answer that question and not talk about other things.
24 Are you able to tell us what the reaction was in the Kalenjin community to the

25 announcement of Kibaki as the presidential winner? How did the Kalenjin feel
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about that in your area?

A. (No audible response)

Q. Canyou give us an answer please, Mr Witness?

A. Idonot know, no.

Q. And do you know what the -- how -- what the relationship was like between the
Kalenjin and the Kikuyu communities in your area after the announcement of the presidential
election results?

A.  After the announcement of the results of the elections, the Kikuyus went to the refugee
camp, they left Turbo.

Q. Why?

PRESIDING JUDGE EBOE-OSU]JI:  Can we go to public session? Public session.

(Open session at 12.00 a.m.)

THE COURT OFFICER: We are in open session, Mr President.

MR STEYNBERG:

Q.  Youjust told the Chamber that after the announcement of the election results, Kikuyu in
your area went to the IDP camp, the refugee camp, left Turbo and went to the refugee camp.
My question is why did they go to the refugee camp?

A. Ididn't understand why they went there.

Q. Allright. Let me ask you another question: = After the announcement of the election
results, what was the relationship like between ODM supporters and PNU supporters?

A.  After the results were announced -- you see, I really no longer know why the PNU
supporters went to the IDP camp. Some houses had been torched. You could see smoke
from far away, and what I do remember is that we went to the police post and there was no
one, there was no one who could help.

Q. So are you telling me that you don't know how the ODM supporters felt about PNU
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supporters after the election results? Do I understand you correctly?

A.  Well, I can explain what I mean. It wasn't the first time that such a conflict occurred.
In my opinion, these disturbances were caused -- had caused a climate of uncertainty amongst
the various communities, the ethnic communities. Some people went to the IDP camp,
others stayed where they were. Some people went and burnt down houses, and when they
did that there were no people in the houses because the owners of those houses had already
left and gone to the IDP camp. So, you see, there were no direct clashes.

Q. Areyou aware of any instances where PNU supporters experienced difficulties due to
their political support for the PNU after the elections?

A. Thaven't understood your question. Could you ask me your question again?

Q. Yes. We're talking about the relationship between ODM supporters and PNU
supporters after the election. My questionis: Do you know of any instances where after
the elections PNU supporters encountered difficulties or problems as a result of their support
for the PNU?

A.  Yes.

Q. Please tell us about that.

A.  After that I learned that the PNU supporters had lost their cows. The ODM supporters
had taken those cows.

Q. Mr Witness, when you say you learnt of that, is that something you witnessed yourself,
or was it something you heard from another person or persons?

A. It was told to me (Redacted)

(Redacted)

Q. (Redacted)

(Redacted)

A. (Redacted)
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1 (Redacted)
2 Q. (Redacted)
3  (Redacted)
4 A. (Redacted)
5 (Redacted)
6 (Redacted)
7 (Redacted)
8 (Redacted)
9 Q. (Redacted)
10 (Redacted)
11 A. (Redacted)
12 (Redacted) Ididn't know where they were, or where they went
13 to,and I didn'task. Well, I didn't ask the question of the person who had told me that
14 information.
15 Q. Allright. Let me move onthen. You said that you and your family went to the police
16  post two days after the announcement of the results. How long did you stay at that police
17 post?
18 A. Westayed there until the end of the war.
19 Q. And approximately how many days or weeks was that?
20 A. Iwould estimate it was one week. We went there at night, and we went back home the
21  next morning during the day because that place was not far from my home.
22 Q. Letme understand you correctly, are you saying that every day during the daylight
23 hours you would spend at home and every evening for that period you would go and spend
24 the night at the police post; is that correct?

25 A, Yes.
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And at the end of that week did you return to your home?

Yes, the place where I live even up to now.

Now, while you were at the police post, were there any other people sheltering there?
Yes.

And who were the other people who were there?

There were some children and women.

And what was the ethnicity of the people who you say were there?

There were Luhya people, some Kikuyu people and some Kalenjin people.

o> 0 > 0 > 0 » O

All right.  One last question before I move onto a different set of questions. You
mentioned earlier that --

PRESIDING JUDGE EBOE-OSU]JI:  Can we stop here for a minute and go into private
session.

*(Private session at 12.14 p.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

I do not know if anyone is preparing a request for redaction from delayed broadcast,
but the witness's reference that indicate (Redacted) should not be broadcast

in the delayed broadcast, and that begins with his testimony to the effect that he was
(Redacted) Right from there to

other answers he gave to the question as to why that was the case clearly indicate (Redacted)
(Redacted) That should not be broadcast.

We'll go back to public session.

(Open session at 12.15 p.m.)

THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
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MR STEYNBERG: Thank you, your Honours.

Q. Mr Witness, just one point of clarification, you mentioned before the morning break
when I was asking you about a person named Mr Farouk Kibet that he lived far away. Do
you know where Mr Farouk Kibet lived, in what area?

Yes. Iknow where he came from, but I don't see that place on the PIS form.

That's all right. You can tell us where that place was.

Chepsaita.

Please spell that for the record.

(Speaks English) C-H-E-P -- C-H-E-P-S-A-I-T-A.

Thank you. And have you ever been to Mr Kibet's house in Chepsaita?

> o » O » 0O »

No.

Q. And do you know where Mr William Ruto's house was in that area
in that area?

Yes.

Tell us where that is, please.

Kosachei.

Spell again, please.

(Speaks English) K-O-S-A-C-H-E-L

And have you ever been to that house, sir?

> o > O »

I beg your pardon?

Q. Have you ever been to Mr Ruto's house in the area you've just mentioned, particularly
in 20077

A. No.

Q. Allright. Let'smove onthen. Now, you've told the Court that at the time of the

elections and the following violence you were staying at location number 3. And I'd like to
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1 return then to your meeting with the investigators in November 2011 -- 2012, I beg your

2 pardon. My questionis: Did you ever tell the investigators that you were staying at a

3 different location in 2007?

4 A. Repeat your question. Ihaven't understood.

5 Q. When you met the investigators in November 2012, did you tell them that you were

6 living in location number 3 in 2007, or did you tell them that you were living in a different

7 location?

8 A. No.

9 Q. Soif we were to look at your statement, Mr Witness, would it reflect that at the time of
10  the elections in 2007 you were staying in location number 3?
11 A.  Yes.
12 Q. Can we then have a look at your statement to confirm that.
13 And I ask the court officer to please provide, if he hasn't already got it, the witness --
14 MR HOOPER: I'm not sure of the process actually that we're entering into at this point. It's
15 not a reminding, it seems, exercise. It's a plain cross-examination exercise.
16  PRESIDING JUDGE EBOE-OSU]JI: Is that an objection?
17 MR HOOPER: Yes, and that's an objection. I'm sorry, I should rather --
18 PRESIDING JUDGE EBOE-OSU]JI: The objection is sustained.
19 MRSTEYNBERG: Your Honours, there are matters that the witness has testified to -- there
20 are matters that the witness has testified to which do not correspond with the version I have.
21  We've not reached the stage yet of making an application in the nature of the witnesses that
22 have preceded this, but I would like at this stage to point out the certain discrepancies and ask
23  the witness to comment on them without cross-examining the witness on the content.
24  PRESIDING JUDGE EBOE-OSUJI: The point being made by the objection was if you do not

25 want to -- you either cross -- you are either cross-examining a witness or you're refreshing
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1 their memory. If you're not cross-examining at this stage, which involves pointing out

2  previous inconsistent statement, it needs to be refreshing their memory, and in which case

3 that needs to be established that that is what is going on.

4 MR STEYNBERG: Allright.

5 Q. Thank you, Mr Witness. You've told the Court that as you sit there today you say that

6 you told the investigators in 2012 that you had been staying in location number 3 during the

7 2007 election period?

8 MR HOOPER: Well, is this really a fair way to approach the difficulty? It's hardly a

9 memory-refreshing exercise if you ask someone where they were living and they give a clear
10  and plain answer, as this witness has in his testimony as to where he was living, and then to
11  put to him a question relating to what he said, or might have said, or thought he'd said, or
12 understood that he'd said to investigators two years ago. Again, this is not a
13 memory-refreshing exercise, truly. His evidence has been plain and if the --
14  PRESIDING JUDGE EBOE-OSU]JIL:  Is it really that plain, Mr Hooper? If you remember --
15 MR HOOPER: Well, it --
16  PRESIDING JUDGE EBOE-OSUJI: Remember now interpretation has got into it, has got in
17  the middle, and that makes it difficult to assert plainness of question and answer with great
18 authority, and the -- but beyond that -- it's the question I'm looking for where, if you look at
19 page 41, for example, beginning at line 9, and the answer that came you may see what I'm
20 talking about. The question at line 9, at page 41.
21  "When you met the investigators in November 2012, did you tell them that you were living in
22 location number 3 in 2007, or did you tell them that you were living in a different location?"
23  The answer is "No."
24 So what is the plain proposition there?

25 MR HOOPER: Well, you're asking someone, with his attendant difficulties in language and
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the like, to reflect on what he said or might have said two years ago. I'd submit it's a rather
artificial approach. I'm not going to conduct my friend's examination-in-chief for him, but
wouldn't a more straightforward question be: Did you ever live at, for a start, and progress
from there.

PRESIDING JUDGE EBOE-OSU]JIL:  Let us do this. Mr Steynberg, in view of difficulties
we've seen or experienced, we have experienced that with interpretation, and I say let's be
careful, let's try and explore whether there is certainty in the answer to that question or
whether it's a matter of somebody not remembering something, rather than stated as a direct
proposition, either from your end or from Mr Hooper's end, that the witness has said clearly
or hasn't said that clearly. Let's try and establish what is going on with the witness --

MR HOOPER: Can I just emphasise also there is no interpreter present at this interview.
The gap for interpreter just has "N/A," not applicable. There is no interpreter provided in the
course of this interview. And when he comes back and he signs something, he's signing not
something in Swahili, he's signing something in English.

PRESIDING JUDGE EBOE-OSUJI:  What's the point?

MR HOOPER: Well, that given the difficulties that we've already met with this witness,
quite plainly, and honestly presented difficulties on the part of the witness, in my submission,
he is disadvantaged, and it would be inappropriate perhaps for my friend to necessarily
approach this matter perhaps in the same way as he might with someone who is not so
disadvantaged. Idon't know why they didn't have an interpreter for the interview, and
particularly when it came to reading it and going over it.

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, one second. Of course, this is a matter
that's best - I emphasise the word "best" - taken up in submissions but, again I say "best," but
we also need to be aware of certain matters as well so that when observations like that are

made to take that into account, and also look at page 23 of the witness statement, the
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acknowledgment that appears there. I'm not sure what it is saying about language or not
saying. I'llleave it at that. Isay no more.

MR STEYNBERG: Well, your Honours, the witness is obviously free to raise issues like my
learned friend has raised if he feels it's necessary when we get to that stage, but for the
Prosecution's side, if an interpreter wasn't used, my submission is that's because -- it is
because the witness didn't need one, or said he didn't need one, but that is perhaps a matter
which we can -- we can argue.

But the point that I'm exploring here is not so much where the witness now says he

lived at the relevant time, but what I want to know is what did he tell the

investigators, and I submit that that is a relevant aspect for the Prosecution to explore.
PRESIDING JUDGE EBOE-OSU]JI: Proceed then. Proceed.

MR STEYNBERG: TI'll first confirm that, and then if necessary, we will go to the second stage.
Q. Now, Mr Witness, when you met the investigators in November 2012, did you tell them
that you lived at location number 3 in 2007?

A. Ttold them that Ilived at location number 1.

Q. Allright. And when you told them that you lived at location number 1 in 2007, was
that true or was that not true?

THE INTERPRETER: From the Swahili booth, could the witness be asked to kindly repeat
his answer?

MR STEYNBERG:

Q. Please can you repeat the answer, Mr Witness.

A. It was not correct.

Q. And why did you tell an untruth to the investigators about where you were living in
2007?

A.  Well, you know, when I went to make the statement, someone asked me to say what I
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had to say in my statement.

Q. Without mentioning the name at this stage, the someone you are speaking of who told
you what to say in your statement, was that a member of the Prosecution or was that a private
individual?

A. It was a third party who was not of the Prosecutor's office.

Q.  Was that third party present when you made your statement?

A. No.

MR STEYNBERG: Your Honour, I'd just like to ask for the name. If we can go into private
session just for one moment to ask that and then we can come back immediately.
PRESIDING JUDGE EBOE-OSU]JI: Private session.

*(Private session at 12.35 p.m.) Reclassified as Open session

THE WITNESS: (Interpretation) Mr President, I would like to say something.

THE COURT OFFICER: We're in private session, Mr President.

MR STEYNBERG: I'm sorry, Mr Witness, we were going into private session. What is it
that you would like to say?

THE WITNESS: (Interpretation) I wanted to speak to the person who is next to me who
will then tell you what I wanted to say. The person seated next to me.

PRESIDING JUDGE EBOE-OSUJI:  Witness, you have to say -- tell us what you want to say.
The person seated next to you is not allowed to be receiving your testimony and then telling
us.

THE WITNESS: (Interpretation) Nature calls, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: That's understandable. You will be excused to attend to
that and then come back. We will wait.

THE COURT OFFICER (via video link): Yes, Mr President.

MR STEYNBERG: Your Honours, it goes without saying that the witness should not speak
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1 toanybody else during that break.
2  PRESIDING JUDGE EBOE-OSUJI: Indeed.
3 You will not speak to anybody outside the room there, okay? Proceed.
4 THE WITNESS: (Interpretation) I do understand that, Mr President.
5 (The witness exits the video-link room)
6 PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, while we wait for the witness to return, this
7  might be a good time to ask you how much time you expect to spend with this witness.
8 MR HOOPER: Perhaps that's a little premature at the present time because I'm not sure
9  quite yet where we're going with this witness. Perhaps my friend could give me an
10  indication how long he thinks he'll be and I'll tailor my response, perhaps, accordingly and in
11  the light of what he says. If he can give me some idea of the extent of the material that I may
12 or may not have to deal with.
13 PRESIDING JUDGE EBOE-OSU]JI:  Plus mine before you answer, Mr Hooper, and see if
14 they're different questions. How much time? How much longer?
15 MR STEYNBERG: Well, your Honour, it's also a little difficult for me, but it now seems
16  fairly clear the direction we're heading if there was ever any doubt. It seems that the next
17  exercise I'll be constrained to conduct is then to go through the statement and to find out
18  which parts of it are in fact correct and which parts of it are not correct, as we've done with
19 the prior witnesses, and the explanation of the witnesses for any matters that are false. If
20  that's what he told the Prosecution, if there is any interpretation difficulties, whatever his
21  explanation is.
22  Now, this statement is 23 pages long. I expect given his version today that he was
23  not at certain places, we will be able to skip over certain parts without going into each
24  and every paragraph, but that is nonetheless going to be a fairly lengthy process. I

25  expect that will -- that process alone will take us until the end of the day and probably
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1  to the end of the first session in the morning, where I expect the normal application to
2 follow. What happens after that, I would expect, will not take very long, maybe
3  another session.
4 Solexpect at this stage, my best guess, would be approximately the lunch-break tomorrow.
5 PRESIDING JUDGE EBOE-OSUJI: To complete the exercise, if all goes as you have mapped
6 it out; is that it?
7 MRSTEYNBERG: Ihope so, yes, your Honour. If not, then by the end of the day at the
8 latest, I would say.
9 PRESIDING JUDGE EBOE-OSUJI: That's a picture that we can work with.
10  Mr Hooper, did you say you have another question beyond that or be side that?
11  (The witness enters the video-link room)
12 MR HOOPER: Well, there is still a particular hurdle that the Prosecutor is going to have to
13 jump in this case, and he's approaching that hurdle perhaps on a rather different ground,
14 less-firm ground than he was able to --
15 PRESIDING JUDGE EBOE-OSUJI:  Okayj, let's --
16 MR HOOPER: --in the last -- with the last witness.
17  PRESIDING JUDGE EBOE-OSU]JI:  Let's stop it there now. Thank you. We can't be
18 arguing about the strength of the ground for the Prosecution on this. We're just trying to get
19  anidea of the time frame so that we can plan where we go from here, especially in light of
20 what I had said earlier about the scheduling that announced and that we have an interest in
21  getting an idea of where we stand and how long we stand there. Okay. Thanks.
22  Witness, I see you're back. We will go back to public session.
23 MR STEYNBERG: Your Honours, if I may, we went to private session just to get the name of
24  acertain person. Ihaven't yet got that name.

25 PRESIDING JUDGE EBOE-OSUJI:  Oh, yes, indeed.
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MR STEYNBERG: I'd like to deal with that.

PRESIDING JUDGE EBOE-OSUJI:  Yes. Yes, okay.

MR STEYNBERG:

Q. Now, Mr Witness, if you can please bear with me while I just find my spot again.
PRESIDING JUDGE EBOE-OSU]JI:  Witness, the question the Prosecutor asked you was this:
What is the name of that third person not associated with the OTP, who it was you say that
told you what to say in your statement? What is the name of that person?

THE WITNESS: (Interpretation) Those persons are number 1 and 3 under the list of
persons.

MR STEYNBERG: Allright. So it does so happen that those two people are on the PIS
sheet.

Q. Mr Witness, we're going to go back into public session. Please don't mention the
names of these people, refer to them by the numbers as you've done quite properly now.
MR STEYNBERG: Thank you, your Honours. Public session, please.

PRESIDING JUDGE EBOE-OSU]JI:  We will go to public session.

(Open session at 12.43 p.m.)

THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  Witness, we're back in open session. And what you did
with that last answer was a good way to doit. So if when we're in public session, if the
information that is required in your answer, if that information appears in the PIS in front of
you, then you refer to the information by the number. That was a good thing you did.

Mr Steynberg, proceed, please.

MR STEYNBERG: Thank you.

Q. Mr Witness, so you were just at the point of telling the Chamber that prior to giving

your statement, I understand, you had been told what to say in your statement by persons
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1 number 1 and number 3 on the protected information sheet. Please explain to us how that
2  happened?
3 A. All this started with person number 3 who told person number 1 that there were some
4  people who were sort of wanted or being searched for. Person number 1 told me about it
5 and we went to talk to number 3 about this issue and they explained to me what it was all
6 about. Solwasmisled, and I agreed to make the statement accordingly.
7 Q. And who is it that was looking for people as you've just described?
8 A. The names of those persons do not appear on the list. With your leave, I may be able to
9 answer that question, Mr President.
10 Q. Well, let me just ask you this: Were these private individuals or were they individuals
11  working for any particular organisation?
12 A. Mr President, in order to answer this question I need to provide further explanations by
13  providing the names of those persons and providing the circumstances or further details on
14 the circumstances in which I made the statement. It was a remember lengthy process that
15 led to that statement being given as such.
16  PRESIDING JUDGE EBOE-OSUJI:  We'll go into private session and take the witness's
17  answer to that question in private session then and come out.
18  *(Private session at 12.47 p.m.) Reclassified as Open session
19 THE COURT OFFICER: We are in private session, Mr President.
20 MR STEYNBERG:
21 Q. Thankyou, Mr Witness. Please tell us then who are these other two people you were
22  referring to?
23 A. TIllbe--Tlbebrief. After the elections, as I told you, person number 1 belonged to the
24 same group as myself as I have previously stated, so we had been working together. And for

25 that reason I got to know person number 3. Person number 1 and person number 3 were
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part of a (Redacted), but I didn't know person number 3, although person number

1 and number 3 had known themselves previously and had been working on a (Redacted)
(Redacted) together.

So when I was (Redacted) with person number 1, that person told me everything

about the (Redacted), and so I went to see those who were working in

(Redacted) office and had a discussion with one of them. But then (Redacted)

(Redacted). And one year after we still did not know what was going to happen.

Later on, person number 1 came to tell me that they knew person number 3 and that it
was important for us to go see person number 3 in Eldoret. So person number 1 and

I went to see person number 3 in Eldoret. And person number 3 told me how they

knew everything about what was going on.

Person number 3 then sent in my name, and I was called to provide a statement at an
interview.

Q. Allright. Juststop there for a moment. Let's just clarify a few things. Firstly, when
you said (Redacted)

(Redacted)

A.  Yes.

Q. And you mentioned a person called (Redacted) that --

PRESIDING JUDGE EBOE-OSU]JI: I heard (Redacted)

MR STEYNBERG: Ibeg your pardon. My mistake.

Q. Theard you mention a person called (Redacted). Who is that person?

A.  Ndiyo.

Q. Whois that person?

A. Atthattime, well, I don't know very, very clearly, but person number 1 had close ties

with some victims. I'm not able to really explain this -- this point, but all I know is that
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person number 1 was (Redacted), and I don't know

whether this had anything to do with (Redacted). All I can say is that person

number 1 called me because (Redacted)

(Redacted).

Q. Allright. And you mentioned that person number 1 and person number 3 were in a
(Redacted)

A. Later onIlearned that it was a (Redacted). Person

number 1 belongs to (Redacted), whereas person number 3 belonged

to another organisation known as (Redacted)

However, (Redacted). And person number 1 reported, so

to speak, to person number 3.

I did not know person number 3. It is only later on that we became acquainted with

each other.

Q. Do you know who or which organisation was (Redacted) that

you've just mentioned?

A. Inolonger remember. Iwould need tolook that up, because these things happened a
long time ago, and I have forgotten.

Q. Allright. You then said that after person number 1 took you to see person number 3 in
Eldoret, person number 3 told me they knew everything about what was going on.

What did that mean?

A.  What I meant is that person number 3 and person number 2 both belonged to the same
organisation, an NGO known as (Redacted), along

with person number 1; whereas persons number 2 and 3 belonged to another group called
(Redacted). So person number 3 and person number 2 -- or

person number 3 and person number 1 belonged to the same group, but I don't know about
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person number 2. What I finally learnt is that those people knew themselves because they
had been (Redacted) even previously.

Q. Allright. Well, you've now introduced person number 2. We're in private session
just to confirm. That is (Redacted); is that right?

A.  Yes.

Q. And which organisation do you say he worked for at the time?

A.  What number are you referring to, person number what?

Q. Person number 2, who we've just been speaking about.

PRESIDING JUDGE EBOE-OSUJI: Did he not say he worked with (Redacted)? That's what I
heard the witness say.

MR STEYNBERG: He did, your Honour. But thereafter it became a little unclear as to
whether that was in fact the case. Ijust want to confirm that.

Q. CanI confirm with you then did person number 2 work with (Redacted)? Is that correct?
A. Yes. WhatIsaid is that the two people, that is person number 3 and person number 2,
they both belonged to (Redacted). ButIdo

not know whether person number 1 also belonged to (Redacted)

(Redacted)

Q. Allright. Now --

PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg, we might as well put on record the actual
names of -- I don't know if we've done it for person number 1.

MR STEYNBERG: No, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Certainly person number 3, since we are in private
session, so let's have them in here on the record.

MR STEYNBERG: Very well, your Honours.

Q. Please confirm, Mr Witness, that person number 1 is (Redacted), correct?
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A. Do you want me to read out all the names?

Q. No. Iwantyou to please listen to the question and just confirm that person number 1
you've been referring to is (Redacted); is that right?

A.  Yes.

Q. And person number 3 you've been referring to is a (Redacted), correct?

A. Yes, thatis correct. (Redacted)

MR STEYNBERG: Thank you, your Honours.

MR HOOPER: I think I heard the witness say (Redacted)

(Redacted)

MR KIGEN-KATWA: Mr President, I also heard the witness say, "Could I say the full names
of person number 1," not whether I should read the full names of person number 1, and with
your permission probably should be allowed to say the names as opposed to reading the
names of person number 1.

PRESIDING JUDGE EBOE-OSUJI:  The witness clearly was referring to person number 1,
person number 2, person number 3. And I think that we've got that on the record. We can
move on now.

Mr Steynberg, please proceed.

MR STEYNBERG:

Q. Last question then I think before we'll have to take the break, you said at page 52, line 14,
"Person number 3 then sent in my name, and I was called to provide a statement at an
interview."

The questionis: To who -- to whom did person number 3 send your name?

A. Person number 3 did not tell me about this later on. Well, we met at a hotel in Eldoret.
I went with person number 1 to meet person number 3 in Eldoret at a hotel. Person

number 3 explained things, and I understood. He told me that my name had been sent to
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Eldoret by computer.

Q. My question was: Do you know to whom he sent your name? You can answer that
with a "yes" or a "no." And then if necessary you can give further explanation, but just
answer that question alone.

A. Idon't remember the name of that person. We went to Eldoret. We met at an Internet
cafe, and the information was sent from there.

Q. And to whom was the information sent from the Internet cafe in Eldoret?

A. Idon't know.

MR STEYNBERG: Your Honour, I think maybe we should take the break at this stage.
PRESIDING JUDGE EBOE-OSU]JI: Yes. Witness, we will take our lunch-break at this time,
and you will join us again in one-and-a-half hour’s time. During the break you will not
discuss your testimony with anybody. Do you understand?

THE WITNESS: (Interpretation) Iunderstand, your Honour.

PRESIDING JUDGE EBOE-OSUJI: Thank you. The Court is adjourned.

THE COURT USHER: All rise.

(Recess taken at 1.03 p.m.)

(Upon resuming in open session at 2.41 p.m.)

THE COURT USHER: All rise.

Please be seated.

THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Witness, welcome back. Mr Steynberg, will continue his questions to you.

Mr Steynberg?

MR STEYNBERG: Yes, thank you, your Honour.

Q.  Mr Witness, before the luncheon adjournment you had told us that, prior to
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your interview with members of the Prosecution, persons 1 and persons 3 on the PIS
had told you what to say. When did this happen? How long before the interview?
Was it one day, two days, a week? How long was it?

A. TItwasin October. October 2012. I don't remember the date, but I do know

I was called three weeks later. Three weeks later, or three-and-a-half weeks later.
You were called three-and-a-half weeks later by whom?

(Speaks English) Yes, sir.

Listen to the question, please. Who called you three-and-a-half weeks later?

(Redacted)

o > 0 > 0O

All right. Without mentioning names, the person who called you was from
which organisation?

PRESIDING JUDGE EBOE-OSU]JI:  Let's stop here for a minute and go into private
session for something.

*(Private session at 2.44 p.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Was that a name that the witness mentioned?

MR STEYNBERG: Your Honour, I believe it was, but let me clarify that. Idon't
want to put words in his mouth.

Can you repeat who it was that called you and from which organisation he was?
I was called by the person who interviewed me.

All right. You're referring to (Redacted), correct?

Yes.

o > 0 > 0O

All right.  When we go back into public session if I could ask you please to

refer to him as "the male investigator" and, if you need to refer to the other lady who
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was involved, (Redacted), you can refer to her as "the female investigator." Have
you got that?

A.  Yes, now lunderstand. Sorry for what happened.

Q. Allright.

PRESIDING JUDGE EBOE-OSU]JI:  It's all right. At least we know it was not
somebody else that called.

All right. We will go back to the public session.

(Open session at 2.47 p.m.)

THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MR STEYNBERG:

Q. Allright. So torecap, you met with persons number 1 and 3 in October, when
they told you what to say in your interview, and three or three-and-a-half weeks later
you were contacted by a male investigator from the OTP; is that correct?

A.  Yes, I was called by an investigator after three-and-a-half weeks. He called me
and we spoke for a long time and later we sat down together and we had a
discussion.

Q. Allright. Now, Mr Witness, I notice you're giving me extra information that
I'm not asking you in your question. You just need to be careful about that in that
doing so you don't inject any personal information, or dates, or locations.
PRESIDING JUDGE EBOE-OSU]JI: Let me -- let me come in now.

Witness, I have to remind you again. It's often the case that sometimes witnesses
forget the advice that I give, but from time to time I have to remind them - and I do so
to you now - to again listen carefully to the question that has been asked and answer

just that question and no more and then stop. If there is additional information that
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1 isneeded, the questioner will ask for the additional information.
2  Part of the reason why it is important for you to answer only the question that has
3  been asked is because the person who is asking you the question while we're in public
4 has an idea of the kind of answer they might expect from you and they have an idea
5 that such an answer may not reveal your identifying information. So they ask
6 for -- they ask you the question.
7 If you start answering more than they have asked you, there may be the risk of you
8 putting identifying information in your answer that the questioner has not called for.
9 That's another important reason why you should just listen carefully to the question
10  and answer only that question and stop.
11 Do you understand?
12 THE WITNESS: (Interpretation) Yes, I've understood you, your Honour.
13 PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, please continue.
14 MR STEYNBERG: I'm grateful, your Honour.
15 Q. Allright. We'll get back to your conversation with this investigator and your
16  subsequent meeting. I'd like to focus now on the meeting you had in October when
17  persons 1 and 3 told you what to say in your statement. Where did this meeting take
18 place? Is this also in Eldoret?
19 A. Could you put your question again? I haven't understood.
20 Q. Yes. When you met with persons numbers 1 and 3 in October 2012, the
21  meeting when they told you what to say in your statement, where did you meet
22  them?
23 A. Do you want me to answer your question? Remember you told me I wasn't
24 allowed to give names, so do you want me to answer that question?

25 Q. Mr Witness, I've asked you for a place, not a name. If you tell me that the place
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is going to -- is going to identify you then say so, but if not you can answer the
question.

A.  Eldoret.

Q. Yes, thank you. And it was at, if I understand you correctly, this meeting
where you were told what to say in your statement? Do I have it correctly?

A. Repeat your question, please.

Q. Do Iunderstand you correctly that it was at this meeting where persons 1 and 3
told you what to say in your statement?

Yes.

What time did this meeting take place?

It was in the afternoon, but I don't exactly remember the exact time.

And how long did the meeting last approximately?

> O > O

Three hours.

Q. And was it on this same occasion that the email was sent from the internet café
that you were telling us about, or did this happen on a different day?

A. We sent it after the discussion.

Q. Was it on the same day after the discussion or was it on a later date?

A. The same day. After the discussion, we sent that email.

Q. Okay. Thankyou. Now, during this three-hour meeting with persons 1 and 3,
what did they tell you to say in your statement?

A. They asked me to say -- if I could, I'd like to speak to my lawyer if you don't
mind. I'd like to ask him a question.

PRESIDING JUDGE EBOE-OSUJI:  We will go to private session for now.

*(Private session at 2.57 p.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.
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PRESIDING JUDGE EBOE-OSU]JI:  Witness, we're now in private session and

the -- before you started testifying, the Chamber had taken a certain decision and the
Prosecutor had also given an undertaking. That decision and the undertaking are
that nothing you say while you're testifying will be used against you, directly or
indirectly, in any proceeding against you as long as it is the truth that you are telling
the Court. So we require you to tell the truth. I thought I should remind you of
that.

If your concern is that the answer you give will incriminate you, the answer to the
question that the Prosecution -- that the Prosecutor has just asked you, you can say
that and then we will decide whether or not you will have to answer the question on
the basis of that undertaking and the decision the Chamber has already given. Do
you understand?

THE WITNESS: (Interpretation) I understand.

PRESIDING JUDGE EBOE-OSUJI:  So you may -- this is not normal for us to allow
witnesses who are testifying to break and talk to their lawyer, but on this occasion
you will be allowed briefly to talk to Mr Karathe so Mr Karathe can tell us whether
there is a concern about self-incrimination and then he can speak to it. So you may
talk to Mr Karathe. You don't have to -- you can whisper to him.

I do not know whether we can, court officer, cut the audio? Can you cut the audio?
All right.

THE COURT OFFICER (via video link): Mr President, the audio can be cut.
PRESIDING JUDGE EBOE-OSU]JI:  Yes, you can.

THE COURT OFFICER (via video link): So I can just --

PRESIDING JUDGE EBOE-OSUJI: Please proceed. Sever the audio between

Nairobi and the courtroom.
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1 (Pause in proceedings)
2 THE COURT OFFICER (via video link): Mr President, the consultation is over and
3  the counsel of the witness wishes to address you.
4  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
5  Mr Karathe, did you consult with the witness?
6 MRKARATHE (via video link): Yes, Mr President. We are very grateful. Ihave
7 had a short discussion.
8 PRESIDING JUDGE EBOE-OSU]JI: What is the situation? Is that a matter of
9 self-incrimination concern?
10 MR KARATHE (via video link): Ihave been -- yes.
11 PRESIDING JUDGE EBOE-OSUJI: I did not --
12 MR KARATHE (via video link): Ihave explained to him again. He is prepared to
13  goon, he's ready to go on and we are very grateful for the opportunity.
14  PRESIDING JUDGE EBOE-OSUJI: Thank you very much, Mr Karathe.
15 We will go back to public session.
16  (Open session at 3.04 p.m.)
17 THE COURT OFFICER: We're in open session, Mr President.
18  PRESIDING JUDGE EBOE-OSUJI: Thank you.
19 Mr Steynberg?
20 MRSTEYNBERG: Thank you, your Honour.
21 Q. So before that short break, Mr Witness, I had asked you whether during
22 the -- was it during the three-hour meeting -- no. In fact, let me start again. My
23 question was: During your three-hour meeting with persons 1 and 3, what did they
24 tell you to say in your statement?

25 A. We talked about different things during the three-hour period. First of all, we
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talked about the case, and then we discussed how I was going to give testimony
against Ruto and Sang so that I should receive some money. And then we had to
change the names and I received a promise to be relocated in a foreign country.
Regarding the statement, I had to include some events that never took place so as to
give it more credibility.

Q. Allright. Let's clarify a couple of matters there. Who promised you, without
mentioning names, who was it that promised you at this meeting that you would be
relocated to a foreign country?

A. It was person number 3. During the interview or the discussion, the person at
number 1 was also present.

Q. Allright. Again, Mr Witness, you are giving additional detail that I wasn't
asking, so please be careful about that.

Secondly, you said there was discussion about the case. What case are you referring
to?

A. I'm talking about this case; this case in which I am testifying.

Q. And what did you discuss about this case?

A. It was necessary to come up with a written statement that would be credible
and after that I would receive the benefits that been promised to me.

Q. SoifIunderstand you correctly, the discussions about the case were relating to
the statement you were planning to give to the Prosecution; is that right?

A.  Yes.

Q.  So let's turn then to the details of what you were asked to say. You said that
you were told to include certain events that never took place. What events were
those that you were asked to include in your statement?

PRESIDING JUDGE EBOE-OSU]JI: Let's -- hold off on that answer, Witness.
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What exactly did the witness say on this, Mr Steynberg, that is the springboard from
which you leap now?

MR STEYNBERG: Your Honours, I was reading from the record, but I'll go back to it.
Page 65, line 4 and 5, I'm told, "Regarding the statement, I had to include some events
that never took place so as to give it more credibility."

PRESIDING JUDGE EBOE-OSUJI:  Did he say he was told to do that, or did he

say -- or "[ had to include some events that never took place"? Is that a neutral
information that requires further question as to the origins of that?

MR STEYNBERG: Your Honours, I can clarify of course, but I do point out that it
was in response to my question "What did they tell you to say in your statement?"
that he gave that answer. All right.

Q. Let'sjust clarify that. Mr Witness, when you said earlier, and I'll use your
exact words, "Regarding the statement, I had to include some events that never took
place so as to give it ...", the statement, "... more credibility." Whose idea was that to
include those events? Was that your idea, or was this something you were told by
persons 1 or 3?

A. AsIhave told you before, when we met for a period of three hours we talked
about the content of my statement.

Q.  So my question, Mr Witness, is: During that discussion were you told to
include certain events, or did you decide to include those events?

A.  Yes, they told me that I would have to add those events in my statement.
Those who had had interviews before --

THE INTERPRETER: From the Swahili interpreter: Could the witness be asked to
repeat the last part of his answer because the interpreter did not quite understand?

MR STEYNBERG:
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Q.  Mr Witness, I'd like you to repeat your answer please. You -- the interpreter
last heard the words, "Those who had been interviewed before ..." If you can please
complete that sentence for us?

A. Kindly repeat, please. Idid not quite understand.

Q. Mr Witness, we're asking you to repeat. Can you please repeat your last
answer? The interpreters didn't catch it. I'll read back to you what the record has
and you can take it from there. If the Court will bear with me? The record reads,
"Yes, they told me that I would have to add those events in my statement. Those
who had interviews before from the ...", and that's when the answer ends. Can you
please repeat that answer?

A.  What I was saying is that there were people who had been interviewed by the
investigators before and those investigators also wanted to interview me. In the
course of that interview I was given the content of the discussion, so I was prepared
to have that discussion with the investigators.

Q. Allright. Mr Witness, we're going to discuss in due course what

happens -- happened when you eventually met with the investigators, but my
questions now pertain to the three-hour meeting in October that you had with
persons 1 and 3. Do you understand?

A.  Yes.

Q. Allright. What -- well, let me ask you this question. When you're referring to
persons who had given statements before you, are you referring to persons 1 and 3, or
are you referring to other Prosecution witnesses?

A.  I'mtalking about person number 3 because number 1 had not yet been -- had
not yet interviewed me. The number 3 was with me all the time and he knew what

had been happening. They discussed with number 1. So number 1 and myself, we
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went and met with number 3 to have a discussion.

Q. Allright. Again you're injecting new information, so let me clarify that. Dol
understand you correctly that, when you met in Eldoret with persons 1 and 3, person
number 3 had already made a statement? Is that right? You can confirm that "Yes"
or "No."

A. I'msorry, I wanted to repeat what I had said because I believe that you had not
understood what I said before.

Q. Mr Witness, I will ask the questions to clarify, if you don't mind. Can you just
for the moment --

MR HOOPER: Well, no, he's saying he doesn't think he's being understood and I'm
not sure, listening to the translation, that it was clear to the translator either.

MR STEYNBERG: Yes, your Honours. Iheard what he said and I'd like to put
simple questions to try and elicit the information I need, rather than let him ramble
on.

PRESIDING JUDGE EBOE-OSU]JI:  Let's have him say briefly.

Witness, can you briefly say what it is you were saying which you say you don't
believe had been understood? Can you now say it, what you said -- what you had
said before which you believe was not clearly understood? Let's have it now.

THE WITNESS: (Interpretation) I did not think that we had understood each other
and that is why I wanted to explain myself in a few words.

PRESIDING JUDGE EBOE-OSUJI:  Go ahead.

THE WITNESS: (Interpretation) In a nutshell, this is what I said. Person number
1 and person number 3 knew each other. I did not know number 3. Number 1 and
number 3 already knew each other. Number 3 knew number 1, but number 3 did

not know me. So together with number 1 I went to see number 3 because I did not
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1 know number 3, but the two of them had already discussed the matter and they were
2  very familiar with it. On that day, I met number 3 for the first time and we
3 discussed the matter. That is what I said.
4  PRESIDING JUDGE EBOE-OSU]JI:  All right. That we've understood, but the
5 Prosecutor's question is this: You said that during that meeting you had with
6 number 1 and number 3 they told you to include in your statement certain
7 information. Do you understand?
8 THE WITNESS: (Interpretation) Yes, I understand you, Mr President.
9 PRESIDING JUDGE EBOE-OSUJI: That information they told you to include in your
10 statement, was it information about what happened or was it information that was
11 made up in the sense that those things did not happen?
12 THE WITNESS: (Interpretation) This was fabricated information to make my
13  statement look credible.
14  PRESIDING JUDGE EBOE-OSUJI:  All right. At the time that that fabricated
15 information -- at the time the three of you, according to you, decided to put the
16  fabricated information in your statement, who came up with the story? Who came
17 up with the fabricated story?
18 Iwant you to understand the difference I'm making now. It is one thing to say, well,
19 hereis a story we're looking at, put it in his statement. It is another matter for
20 somebody to be the one that came up with that story to begin with that needed to be
21  putin the statement.
22 5o what I want to understand from you now is who -- whose idea was it? Who came
23 up with the fabrication?
24  THE WITNESS: (Interpretation) It was person number 3. However, person

25 number 1 was also involved, but to a lesser extent.
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1 PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, you can take it from there.
2 MRSTEYNBERG: Yes. Thank you, your Honours.
3 Q. Mr Witness, I want to clarify one slightly different issue that I was trying to get
4 toearlier. You referred in your evidence to persons who had given statements
5 before you, and what I was trying to find out from you was, was it persons number 1
6 or was it person number 3 who had given these statements before you, or were you
7 referring to other people who had given statements before you?
8 A. Iwasnotaware of any other people. Ionly knew number 3.
9 Q. Allright. Sothen between persons number 1 and persons number 3, had
10  either of these people given statements before you to the Prosecution in this case?
11 A. Kindly repeat, please.
12 Q. Yes. Please listen carefully. WhatI want to know is when you met with
13  persons number 1 and 3 in Eldoret for three hours, at that stage had either of these
14  witnesses already given a statement to the Prosecution, according to you?
15 A. Thatis what it seemed like, because based on how they explained it to me, I had
16  a feeling that they knew what was going on.
17 Q. Well, what did they -- did they tell you anything about having given statements
18  or was this something you deduced?
19 A. They did not tell me anything about their statements; however, they told me
20  about how my statement would be produced so that it should look credible. They
21  also directed me about how to be -- to get in contact with the investigators.
22 Q. Allright. Letme come back to a question I asked you earlier, and that was that
23  you told us you were told to include certain incidents that didn't happen. What
24 specifically were you told to include in your statement?

25 A. When we were talking to one another, they wanted us to talk about meetings.
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I was supposed to mention those meetings as if I had gone to them, and I was also
supposed to say that I had been a witness, that I had seen things go on while the
conflict was under way.

Q. Allright. Let's start with the meetings. What meetings were you supposed to
tell the investigators about in your statement?

A.  Mr Prosecutor, could you give me a copy of my statement?

Q. We will come to your statement in a moment, but are you not able to recall as
you sit there what you discussed in that three-hour meeting with persons 1 and 3 as
regards meetings you had attended or supposedly attended?

A. Ibegyour pardon. Imight forget some information, but if I refer to my
statement, I can refresh my memory. But -- do you want me to go on?

Q. No, not for the time being. I will give you an opportunity to refresh your
memory, Mr Witness. What I'm asking you now is can you recall -- I'm interested in
your recollection -- can you recall what you were told -- what meetings you were told
to tell the investigators about?

A. Yes, I --1remember.

Q.  What meetings were those?

A.  Those meetings that I mentioned in my statement, the meetings that had to do
with the preparations for war as mentioned.

MR STEYNBERG: Allright. Sorry, Mr Interpreter, it's sometimes hard for me to
know when the answer is completed. I'm not sure if it's possible to give me an
indication, but let me take it from there.

Q.  Mr Witness, besides telling you -- well, did the persons 1 and 3 give you details
of these statements you were supposed to mention like dates and places and people

who attended?
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A.  Yes.

Q. And why were these details important; do you know?

A. Thaven't understood you.

THE INTERPRETER: Message from the interpreters: We interpreters also find it
difficult to determine when the reply has ended.

PRESIDING JUDGE EBOE-OSUJI: It's all right, interpreters. You must not add
anything to the witness's testimony that he has not said, even by editorials. So you
don't have to put markers for us to tell us when the witness has finished. We have to
try and figure it out ourselves. That also allows room for the pause in any event.
Proceed, Mr Steynberg.

MR STEYNBERG: All right.

Q. Yes, so my question was: Why was it important to include all of these details
in your statement, the place of the meeting, the time of the meeting and the persons
present at the meeting and so forth?

A. Aslsaid earlier, I was promised something and that is why I went and said
everything that I said to the investigators and my account had to be credible so that
I would be entitled to the money. As they told me that --

THE INTERPRETER: The Swahili interpreter requests that the witness repeat the
last part of his answer.

MR STEYNBERG:

Q.  Mr Witness, kindly repeat your answer.

A. Iwassaying this -- please could you repeat the question. I'm somewhat tired.
Q. Yes. My question was will you repeat your last answer. I will read back what
you said and ask you to complete. You said, from line 11, "As I said earlier, I was

promised something and that is why I went and said everything that I said to the
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investigators and my account had to be credible so that I will be entitled to the money.
As they told me that ..." and I asked you to complete or repeat what you said
thereafter. As they told you what?

PRESIDING JUDGE EBOE-OSUJI:  And Mr Steynberg, can you also give him back
the question that he was answering there.

MR STEYNBERG: Certainly, your Honours.

Q. My question was: Why was it important to include all of the details in your
statement regarding the place, time and persons who attended the various meetings?
A. It was necessary to give those names so that my account would appear credible.
If, for example, I were to give the name of a particular place because I'm from that
place and I know that place. And we were supposed to give all those details to show
that what I was telling them was truthful and in that manner we would get the money
and relocation in a foreign country. That's what I said -- that's why I said everything
I said.

Q. And, Mr Witness, when you say "we" plural, "We were supposed to give those
details", who were you referring to?

A. Aslsaid before, we were with number 1 and number 3. And number 3 had
not yet given the testimony. I didn't know person number 3, but I do know that
number 3 had not yet given the testimony, so all that to say that number 3 was talking
to 2, myself and number 1 with whom we went to see them.

Q.  When you say that number 3 had not yet given testimony, what are you
referring to? Are you talking about testimony in Court or are you referring about
giving a statement to the Prosecution?

A. Thaven't understood you, Mr Prosecutor.

Q.  Your answer was translated as "Number 3 had not yet given the testimony."
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1 Canyou please try and explain again what do you mean by "given the testimony"?
2  Areyou talking about giving evidence in Court like you are now, or are you talking
3 about giving a statement like you did in November 2012?
4 A. Ibeg your pardon if I said the word "testimony"”. I meant "statement" to the
5 investigators.
6 Q. Sodolunderstand the evidence you are now giving is that at the time you met
7 with persons number 1 and 3, that person number 3 had not yet given a statement to
8 theinvestigators? Is that correct?
9 A. That'sright.
10 Q. Canyou explain, Mr Witness, I had understood you earlier to say that from
11  what you understood, that he had in fact given a statement. Isn't that what you told
12 us earlier?
13 A. [Isaid that he had already given a statement because according to what he had
14 told me, I could understand that he had already met with the investigators because he
15 said what was supposed to happen and we were supposed to go by what he said.
16  Everything that had to do with the money, the relocation, every
17  three-hour -- correction, all three of the hours were used to talk about these matters
18  but he was the one in contact with the people who were going to be asking questions
19 ofus.
20 Q. Allright. Sir, I'm going to ask you just one last time for absolute clarity. At
21  the time you had this three-hour meeting, had person number 3 in fact made a
22  statement to the investigators or not?
23 MR HOOPER: I'm sorry it's a bit -- it's a bit difficult. Iknow it's time and all that,
24 but my friend should bear in mind the screening note as well which, in that particular

25 case --
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1 MRSTEYNBERG: Your Honours, if we're going to debate this I request that we do it
2  the absence of the witness. My learned friend should know better than this, Mr
3  Witness, please.
4 MRHOOPER: No. If we're talking about the meeting, which is the phrased that's
5 being used, meeting investigators, then it would be mistake to take the witness down
6 the wrong path --
7 PRESIDING JUDGE EBOE-OSUJI:  Okayj, let's --
8 MRHOOPER: --in those circumstances. Quite clearly.
9 PRESIDING JUDGE EBOE-OSUJI: Let's leave it at that.
10 MR HOOPER: I can give you the reference of that screening note.
11 MR STEYNBERG: Ihave that reference.
12 MR HOOPER: All right.
13 MR STEYNBERG: It's not necessary.
14 MR HOOPER: Well, then.
15 MR STEYNBERG:
16 Q. Iwould still like clarity, Mr Witness, so that we don't have to come back to this
17 tomorrow. At the time you had your meeting with persons number 1 and 3, had
18 person number 3 made a statement to the investigators or had he not made a
19 statement to the investigators?
20 PRESIDING JUDGE EBOE-OSUJI: Do you know that, Witness?
21 THE WITNESS: (Interpretation) Your Honour, when I met number 1, we went to
22 number 3 and we met in a hotel and there we talked. I don't really remember
23  whether he had already given his statement, but the way that he was speaking I could
24 see that he knew what the investigators were looking for. I'm not sure. He was

25 telling us what we were supposed to say, and I said to myself, how did he know that?
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How did he know what the investigators were looking for and what we were going to
get? ButIcan't tell you exactly whether he had already given his statement, but the
way he was speaking was such, and given that that person put me in contact with the
investigators, because of all of that, I conclude that he knew -- he knew how things
were and what they were. I'm not a hundred per cent sure whether he had already
given his statement or not, but going by my judgment, I understood that this person
knew things that we didn't know about. I could say that the person knew something.
I can say that.

MR STEYNBERG:

Q. Allright. Thank you. In the remaining time I'd like to move to -- quickly to a
different topic and I'd like to discuss then what happened when you met with the two
Prosecution investigators, the male and female investigators, at location number 4
from 20 to 23 November 2012. Do you understand what I'm talking about?

A.  Yes.

MR KIGEN-KATWA: Mr President, may I request for your permission?

At page 78, line 5, Mr President, it says that "I don't really remember whether he had
already given his statement." Iheard the witness specifically say, "I can't say for a
fact whether he had given a statement." The distinction is between whether it was a
question of recollection or a question of an assessment of where the position was.

MR STEYNBERG: Your Honour, I think the answer was clear. He says further
down, "I'm not a hundred per cent sure whether he gave a statement or not." I'm
prepared to leave it at that. My learned friend can clarify it when his turn comes if
he wishes.

PRESIDING JUDGE EBOE-OSUJI: Thank you. So we will move on then.

MR STEYNBERG: Thank you.
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Q.  So, Mr Witness, turning to your statement, your meeting and your interview
with the investigators in location number 4, which commenced on 20 November, is it
correct that you travelled to location 4 prior to 20 November; is that right? You don't
have to give us the whole history, you can just confirm whether that's correct or not.
A. Yes, I did travel there.

Q.  This was before the 20th; is that right? Was it the day before, two days before?
A.  Inolonger recall, but I do know that I had travelled before the 20th.

Q. Allright. And on yesterday afternoon, when I first mentioned or questioned
you about signing a witness statement, you answered as follows and I'd just like to
clarify this. The reference is page 65, line 12 and 13. Your answer was, "When I
went to the place where the conversation was held, there was a statement that
included some things that were true and some things that were false." Now, my
question is: What do you mean that "When I went to the place ... there was a
statement"? Can you explain that?

A.  Yes, that day I made a statement. In that statement, there were some things
that were true and others that were false.

Q. Okay. SoifIunderstand you correctly, you made that statement? The
information in that statement came from you; is that right?

A.  That's right.

Q. And what you told the investigators when you gave that statement, I just want
to make sure I understand properly the source of your information. What you told
you the investigators is that what you discussed in the three-hour meeting with
persons 1 and 3, or is there also information that came from you?

A.  Some information I provided to number 1 and to number 3. There was some

information that came from number 1 and number 3 and some information came
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1 from myself.
2 Q. Isee. Andjusttoagain geta -- an understanding of times, you said that it
3  was -- there was three to three-and-a-half weeks. It was three to three-and-a-half
4 weeks after your three-hour meeting that you were contacted by the male investigator.
5 Do you remember that?
6 A. Pleaserepeat your question, Mr Prosecutor.
7 Q. Allright. I'mjustrepeating your evidence. Do you recall that you told us
8 that it was approximately three to three-and-a-half weeks after your meeting with
9 persons 1 and persons 3 in Eldoret that you were contacted by the male investigator?
10  That's right, isn't it?
11 A. Yes, that's what I said.
12 Q. Somy question is how long after you were contacted by the male investigator
13  did you meet him and his colleague at location number 4 on the 20th?
14 A.  When I met number 1 and number 3, three weeks had gone by so that I could
15 get to place number 4.
16 Q. Letme askyou--
17 THE INTERPRETER: "Three-and-a-half weeks," corrects the
18  Swahili -- "Three-and-one-half weeks," corrects the Swahili interpreter.
19 MR STEYNBERG:
20 Q. Mr Witness, when you first spoke to the male investigator was that at location 4,
21  or had you spoken to him previously by other means, for instance telephone?
22 A. Attheinternet café we -- through the telephones, and then after three
23  weeks -- during three-and-a-half weeks we spoke to one another and I had been in
24 touch with that investigator.

25 THE INTERPRETER: "At the internet café we sent an email," corrects the Swahili
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interpreter.

MR STEYNBERG:

Q. Allright. Now between the time that you met with persons 1 and 3 and you
sent an email, which you said was on the same day, when did you first speak -- when
did you first speak after that to the male investigator from the Prosecution?

A. Inolonger remember, but I remember the period of three-and-a-half weeks.
However, I cannot be very specific. 1no longer remember. During those
three-and-a-half weeks we spoke.

Q.  Just to be clear, who spoke? Who did you speak to during those
three-and-a-half weeks?

A.  The investigator whose name I have given you.

MR STEYNBERG: Thank you, your Honours. I see we are past the time.
PRESIDING JUDGE EBOE-OSU]JI:  Well, let's see if we can -- Witness, you said that
you spoke to the investigator. Can you remember how soon after you spoke with
him that you actually met him at location 4?

THE WITNESS: (Interpretation) Mr President, I no longer remember.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much. We will leave it at that.
The Court will adjourn and we will reconvene tomorrow at 9.30.

Witness, we will adjourn now. You will bear the advice I gave you earlier, rather the
caution in fact I gave you earlier, in mind. You are not to discuss your testimony
with anybody during the period that the Court is not sitting, when you are not before
us. The only time we want you to discuss your testimony with anybody is when
you're back in the process and you're talking to us. Do you understand?

THE WITNESS: (Interpretation) Mr President, I have understood.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you. We will see you again tomorrow.
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1 The Court is adjourned.

2 THE COURT USHER: All rise.

3 (The hearing ends in open session at 4.04 p.m.)

4  RECLASSIFICATION REPORT

5  Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September
6 2013, and the instructions in the email dated 23 January 2015, the version of the

7  transcript with its redactions becomes Public.
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