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1 International Criminal Court
2  Trial Chamber V(a) - Courtroom 1
3  Situation: Republic of Kenya
4 In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap Sang
5 -ICC-01/09-01/11
6 Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia
7 and Judge Robert Fremr
8 Trial Hearing
9 Tuesday, 16 September 2014
10  (The hearing starts in open session at 9.43 a.m.)
11  THE COURT USHER: All rise.
12 The International Criminal Court is now in session.
13  Please be seated.
14  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
15 Court officer, the case please.
16 THE COURT OFFICER: Thank you, Mr President.
17  The situation in the Republic of Kenya, in the case of The Prosecutor against William
18  Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11.
19  We are in open session.
20 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
21  Appearances?
22 MR STEYNBERG: Good morning, your Honours. For the Prosecution appearances
23  remain the same.
24 MR NARANTSETSEG: Good morning, your Honours. The same, thank you.

25 MR KIGEN-KATWA: Good morning, your Honours. Mr Sang's team remains the
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1 same.
2 MRKHAN: Mr President, your Honours, good morning. The Defence team of
3  Mr Ruto remains the same.
4  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
5 Mr Kigen-Katwa, you requested additional time.
6 MRKIGEN-KATWA: Mr President, I had very kindly requested for an additional
7 15 minutes. There are two areas which I very much thought I needed to cover and I
8 have every expectation to be able to cover them within 15 minutes. Iknow I have
9 given an indication of a much shorter time. I unfortunately underestimated how

10  much time I needed. I very kindly request for your accommodation.

11  PRESIDING JUDGE EBOE-OSUJI: Allright. Try and do it in ten minutes.

12 And, Mr Mutai, I note your presence as well. Ihad forgotten to recognize you

13 during the appearances, but I note you are present in Nairobi with us, with the

14 witness.

15 MR MUTAI (via video link): Thank you, Mr President.

16 PRESIDING JUDGE EBOE-OSU]JI: And, Witness, welcome back.

17 Mr Kigen-Katwa will finish up his cross-examination of you.

18 WITNESS: KEN-OTP-P-0604 (On former oath)

19 (The witness gives evidence via video link)

20 THE WITNESS: Thank you, Mr President.

21  QUESTIONED BY MR KIGEN-KATWA: (Continuing)

22 Q. Good morning, Mr Witness.

23 A. Good morning, Mr Kigen.

24 Q. Iwill -- the first thing I want to do is to go back to the audio that we played

25 yesterday of 25 December 2007, which is at tab 12, and I would like to play time
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1 stamp 21.32 to 22 just so that we can confirm who read the number plates of the
2  motor vehicle. The ERN number is KEN-D11-0013-0028.
3  Mr President, and your Honours, my interest -- your Honours will see at page 579
4 that Mr sang said something, then Mr Tarus said something and read a few vehicles,
5  which we did yesterday, then subsequently Mr Sang interjects and the impression
6 that transcript creates is that Mr Sang read the rest of the number plates. Ijust want
7  to go onrecord that, in fact, it was not Sang who read the other 20 number plates.
8 I will play the audio.
9 (Playing of the audio excerpt KEN-D11-0013-0028)
10 MR KIGEN-KATWA:
11 Q. Mr Witness, in yesterday's questioning you confirmed that you can hear
12 Mr Sang's voice, but could you confirm if it is Mr Sang who is reading those number
13 plates?
14 A. Itisnot Mr Sang.
15 Q. Now I would like to move on to a different issue.
16  PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa, your point being that the
17  transcript is not as accurate as it should be?
18 MR KIGEN-KATWA: That's exactly the point, Mr President.
19 Q. Now, Mr Witness, I want to show -- I want to take you to tab 36 of Ruto's
20 bundle of documents and this is a document that was also in the bundle belonging to
21  the Prosecution and it is KEN-OTP-0117-1059. Mr President, for purposes of these
22  questions I would request that we go to closed session briefly.
23  PRESIDING JUDGE EBOE-OSUJI:  Closed session -- private session, rather, sorry.
24 MR KIGEN-KATWA: Tapologise. It's private session.

25 PRESIDING JUDGE EBOE-OSUJI:  That's all right. Did you say tab what?
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MR KIGEN-KATWA: Tab 36 of Ruto's bundle, Mr President.

THE COURT OFFICER (via video link): MTr Kigen, could you please repeat the ERN
number.

MR KIGEN-KATWA: The ERN-number is KEN-OTP-0117-1059.

*(Private session at 9.49 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MR KIGEN-KATWA:

Q. Now, Mr Witness --

PRESIDING JUDGE EBOE-OSU]JI: One second. Tab 36. What do we have at tab
36 of --

MR KIGEN-KATWA: Mr President, that would be an investigator's report of 20 July
2013.

PRESIDING JUDGE EBOE-OSU]JI:  That is not --

MR KIGEN-KATWA: Mr President, you could probably be looking at our bundle.
I am talking of Ruto's bundle, tab 36.

PRESIDING JUDGE EBOE-OSUJI:  All right. Where is it in the Prosecutor's
bundle?

MR STEYNBERG: Tab 21, your Honours, in the Prosecution bundle.

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Mr Steynberg.

Mr Kigen-Katwa, is that the document?

MR KIGEN-KATWA: Yes, it is an investigator's report of 20 July 2013 prepared by
one Peter --

PRESIDING JUDGE EBOE-OSU]JI: I think we -- we --

MR KIGEN-KATWA: Mr President, may I apologise. Igotitnow. May I

apologise. It is actually tab 36 of the Prosecution's bundle.
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PRESIDING JUDGE EBOE-OSU]JI:  All right. Good.

Now, I note we have been in private session for some time now.

MR KIGEN-KATWA: I think I just requested a moment ago to go to private, we
were in public session, Mr President, and the questions I propose to ask would
preferably be done in private session.

PRESIDING JUDGE EBOE-OSUJI: Yes. What I'm saying is you know the normal
procedure, so when we move into private session the court officer normally
announces that and simultaneously it also appears on the transcript, but we basically
kept going and the court officer didn't have the time to announce that we are in
private session, or did she?

MR KIGEN-KATWA: She did.

PRESIDING JUDGE EBOE-OSUJI: She did. Oh, sorry. Allright. Thank you
very much. So here we are.

MR KHAN: But, Mr President, just for the transcript at page 4, line 13, it said

"Mr President kill egg." That's obviously a transcript mistake.

PRESIDING JUDGE EBOE-OSUJI:  Yeah, these things happen, Mr Khan.

So we will proceed. We are in private session.

MR KIGEN-KATWA:

Q. Now, Mr Witness, you said -- I have a report from the Prosecution which
suggests that you had a conversation with the investigators on (Redacted) 2013 and the
general substance of those conversations was that (Redacted), whom

we have been discussing, was assaulted. Do you recall making such a report?

A.  Yes.

Q. Now do you recall -- I will just ask you a series of questions just to put it in

context the issue. Was it -- did you make -- was this conversation made on
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(Redacted) 2013?

A. Idon't remember the day.

Q. And do you recall who ensured the call as to whether it is the Prosecution who
called you or you called them?

A.  Before that this (Redacted) who called me and told me the story that the
(Redacted) had been assaulted. (Redacted)

Q. Okay. Okay, may Istop you, please. I will come to that, Mr Witness. If you
could just -- I would like to read into the record what the report says and you confirm
that is the content of what you discussed.

It says that, "On (Redacted) 2013 at 16:30, investigator (Redacted) spoke with ..."
yourself "...using ... "a"... phone. This call was in response to ... " your call. You
"... stated that the previous evening (Redacted), who were known to ...(Redacted)
(Redacted), went to his house asking for her whereabouts. " (Redacted) replied
that he did not know where she is. (Redacted)... was an

ICC witness and 'wanted our man injail'. They then beat ...(Redacted)

with sticks. (Redacted) reported the assault to

the police and then went to hospital to be treated."

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Do you recall that conversation, Mr Witness?

A. Yes.

MR KIGEN-KATWA: Mr President, probably I should spell these names. The

transcript seems to have gotten all the names right.

16.09.2014 Page 6



ICC-01/09-01/11-T-137-Red-ENG WT 16-09-2014 7/92 SZ T
Pursuant to Trial Chamber V(&) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0604

1 Q. Now, Mr Witness, you were explaining that it is -- could you confirm that you

2  actually called the Prosecution first of all?

3 A, Yes.

4 Q. Now you are trying to explain that prior to your calling the Prosecution

5 something else had happened. Could you -- could you explain yourself. I

6 interrupted you in your explaining.

7 A. Yes, thankyou. Iwas saying that if the conversation was on (Redacted), that means

8 on (Redacted) morning I was called by (Redacted), and she told me that she

9 had been called by (Redacted) and explained what had happened, (Redacted) went
10  there, that they wanted to ask whereabouts of (Redacted), and when (Redacted) refused,
11  she told me that those (Redacted) people beat -- beat him.
12 So (Redacted) told me that I should inform the Prosecution because she was not in a
13  position to inform them because she was not allowed to speak with (Redacted)
14  using the phone. So she told me to assume that I was there and I have seen what
15 had happened so that I can inform the Prosecution so that they can look for some
16  security measures.
17 Q. Now, the first thing I want to ask you, Witness, is in the first -- in the third line
18  of the report I just read it is stated that you said that (Redacted) "... that the previous

A

19 evening (Redacted) went to his house ..." That's one.
20 (Redacted)

21 (Redacted)

22  (Redacted)

23  (Redacted)

24 A.  Yes.

25 Q. Are these in the statement the impression -- the impression created is that you
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1 were present and saw all these events. Did you witness them yourself, Mr Witness?
2 A. No,Ididn't witness.
3 Q. Anditisyour testimony that you in fact presented this report to the
4  investigators exactly as told to you by (Redacted)?
5 A. Yes.
6 Q. Now, investigations, we did investigations and confirmed that in fact no report
7 was made to the immediate police station (Redacted). What do you have
8 tosay about that?
9 A.  Yes, Ican't argue it because it is just something I was -- it is just thing that were
10  putin my mouth so that I can pass it to the Prosecution.
11 Q. Wealso checked at the hospitals and there is no report of any situation where
12 (Redacted) went for treatment. What do you have to say?
13 PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa --
14 MR KIGEN-KATWA: Iwill ask a different question.
15 Q. Did this incident take place at all, Mr Witness, to the best of your knowledge?
16 A. Idon'tknow if it took place because I even never investigated to know
17  when -- if it took place or not.
18 Q. Now, I would like us to go to public session, Mr Witness, but whenever I make
19  reference to "the lady" I want you to assume that I am making reference to (Redacted). Is
20  that okay?
21 A, Yes.
22 MRKIGEN-KATWA: Thank you.
23  Mr President, I request to go to public session.
24  PRESIDING JUDGE EBOE-OSUJI:  Public session.

25 (Open session at 9.59 a.m.)
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THE COURT OFFICER: We are in open session, Mr President.

MR KIGEN-KATWA:

Q. Now, Mr Witness, you were taken in the course of cross-examination by the
Prosecution through various conversations that you had with a lady to whom you
have made reference and identified in private session. Do you recall that line of
cross-examination?

A.  Yes.

Q. Now, from the statement that was availed to the Defence, I notice that in all
instances she is the one who called you as opposed to you calling her. Could you
confirm if my understanding from the statement is correct?

A.  You are correct.

Q. Do you know why she initiated all these calls?

A. No.

Q. Now, you said at a certain point or more specifically in an affidavit that she is
the one who recruited you. You went on to tell us that she's the one who explained
to you the substance of what you are supposed to capture in your statement if you are
to qualify as a witness. You recall that?

Yes.

Did you have the impression that in fact the Prosecution trusted her?

Yes.

Did she seem to be aware what other witnesses had said?

> 0 > O

Yes.
PRESIDING JUDGE EBOE-OSU]JI:  Witness, what gave you the impression that the
Prosecution trusted her? Can we go into private session for that question to be

answered? Don't answer it yet. We'll go into private session.
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*(Private session at 10.02 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR KIGEN-KATWA:

Q.  Mr Witness, the question that had been put to you is what made you think that
the Prosecution trusted the lady, (Redacted)?

A.  Yes, one is that on many occasions if she called me and we talk and maybe I had
a request to the Prosecution I could tell her, then within a very short time I will be
called by the Prosecution.

Two is that in any meeting that was planned for me to meet with the Prosecution, she
could tell me a week earlier, even before the Prosecution informed me that they
wanted to know me -- to meet me. Already she could have had the information and
then she tells me that "Next week you'll be meeting the Prosecution," but in the course
of the week surely I will be called by the Prosecution and informed and be told the
same thing I had been told by (Redacted).

Then as we were talking, she could ask me about if she can get the -- that the
Prosecution still needed some more witnesses and she could ask me if I could provide
some names for the people. And, again, there are some people when we were with
the Prosecution I told them the names. Then the following day she could call me
asking me about those people.

So I came to understand that she was there, she could talk with the Prosecution and
she could be given the information I had given to them.

Q. Thank you, Mr Witness. Now --

PRESIDING JUDGE EBOE-OSUJI:  Now, if you don't have any follow-up question,

we'll go back to public.
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MR KIGEN-KATWA: Not on that issue.

PRESIDING JUDGE EBOE-OSUJI:  Not on this.

All right, we will go back to public session.

(Open session at 10.04 a.m.)

THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  Thank you.

Mr Kigen?

MR KIGEN-KATWA:

Q. Now, could you confirm whether you had the impression -- okay, let me ask
you, first of all, did you know whether this lady whom we have been referring to was
co-ordinating and networking the witnesses for the Prosecution?

A.  Yes.

Q. Now, you told us that she advised you on a number of things that you needed
to notify the Prosecution. May I ask you is there anything that she requested you to
do in your relationship with the Prosecution that you expressly refused, that you
would not do?

A. Sorry?

Q.  You've told us that at various points she would intervene either to tell you what
to say or how to conduct yourself, including initiating the call that we went through a
month ago, and my question is: Are there instances when you declined either what
she advised you to say or declined what she had advised you to do?

A.  Yes.

Q. Could you give the Court an illustration of one instance? And probably before
you answer the question we could go to private session.

PRESIDING JUDGE EBOE-OSU]JI:  We will go to private session and you have been
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at it for 20 minutes.

*(Private session at 10.06 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

PRESIDING JUDGE EBOE-OSUJI: = Thank you.

MR KIGEN-KATWA:

Q. Now, Mr Witness, I had asked you if you can cite one of the issues either in
terms of what you needed to say or needed to do that you declined after (Redacted) had
requested you. Could you give us one instance?

A.  Yes, one instance is the one I said the other day, that she had told me to inform
the Prosecution (Redacted). Then I refused to comply with

what she had told me to inform the Prosecution, that if I tell the Prosecutor that (Redacted)
(Redacted) her life there will not be good.

Q. Ihave three last questions for you. The first one I want to ask you is you
already told us a moment ago that you had the impression that she co-ordinated
witnesses and that she asked you to assist to recruit witnesses. Could you give us
any names, if you have any recollection of any names that were discussed for
purposes of either becoming Prosecution witnesses or being considered to be
witnesses?

Yes, we have one who called (Redacted).

Only that or any other?

Yes, there was another one called (Redacted).

That's all?

Yes. Idon't remember others.

Okay.

> o » O » 0O »

I'm sorry, sorry. You have somebody called (Redacted).
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Q. Okay, I'll move on. And the issue of the diary has been extensively discussed
and it's not come out clearly to me at least. Were the Prosecution investigators
present when the diary was being filled up according to you?

A.  Yes.

Q. Lastly, did you give the Prosecution your telephone number?

A.  Sorry?

Q.  You have a mobile number, isn't it, that you use to make calls and receive calls,
isn't it?

A.  Yes.

Q. Did you give it to the Prosecution?

A. No. They justcalled me. Idon't know who gave them my number.

Q. Now, we -- I have already asked you questions about your discussions with
(Redacted) and the fact of her initiating the calls and our supposition about her
relationship with the Prosecution. Do you have an objection if Prosecution was to
get a printout of your telephone conversations with (Redacted) with a view to establishing
who initiated the calls and all the other related issues?

A. Idon't have.

MR KIGEN-KATWA: Mr President, I would like to rest my cross-examination there.
Thank you so much for your patience to allow me to complete.

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Mr Kigen-Katwa.

Mr Steynberg, how much time did you say you are looking at?

MR STEYNBERG: Your Honours, I should be able to -- I will finish by the morning
break at 11.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Before you start, we have a ruling to make.
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This is the Chamber's oral ruling on the Prosecution request to add 11 more items to
its list of evidence.

On 3 September 2014, the Chamber granted a Prosecution application to add 80 items
relating to Witnesses 604 and 495 to the Prosecution list of evidence.

On 11 September 2014, the Prosecution filed a confidential supplementary request
seeking to add 11 additional items relating to Witnesses 604 and 495 to the
Prosecution list of evidence. The additional items comprise the underlying audio
recordings of previously disclosed transcripts and translations plus a related report
on the audio recordings. The Prosecution advised that formal disclosure of the
redacted audio recordings would occur on 15 September 2014.

However, the Prosecution submits that permitting it to add these items to its list of
evidence will result in little or no prejudice to the Defence given the prior disclosure
of the transcripts and translations.

The Prosecution submits, relying on the prior ruling of the Chamber relating to
witness interviews, that it had not anticipated being required to disclose the original
audio recordings.

The Prosecution states that where transcripts have been disclosed, it has not disclosed
audio recordings, save where specifically ordered by the Chamber or where the
Defence has provided, quote, unquote, "good cause" prima facie basis for why they
considered the audio recordings relevant to the preparation of the Defence.

In relation to the relevance of the audio recordings, the Prosecution relies on the
submissions in its prior application which was ruled upon by the Chamber on

3 September 2014.

In respect of the report, the Prosecution contends that the report was only finalised on

4 September 2014 on the basis of information provided by the (Redacted).
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However, the Prosecution submits that an earlier version of the report (Redacted)
(Redacted) was disclosed to the Defence on 28 August 2014.

The Prosecution states that formal disclosure of the final report was to be effected on
12 September 2014. The Prosecution submits that the report establishes (Redacted)
(Redacted)

(Redacted).

The Chamber directed that any responses to the Prosecution's supplementary request
should be filed by the 12 of -- by 12 noon on Monday, 15 September 2014.

On 15 September 2014, the Sang and Ruto Defence teams each filed responses
opposing the request. Courtesy copies were made available to the Chamber.

The Sang Defence concedes that the relevance of the 11 items in the Prosecution's
supplementary request has been determined by the ruling of the Chamber on

3 September 2014. However, the Sang Defence submits that the request should
nonetheless be rejected, amongst other things, because of the Prosecution's failure to
previously disclose these materials.

The Sang Defence submits that the Prosecution's prior approach to such disclosure
has not followed a clear or consistent policy, but that the Prosecution should have
known or foreseen that timely disclosure of the audios would be required, especially
given that they deal with contentious issues going directly to the witness's credibility.
(Redacted)

(Redacted)

(Redacted)

The Sang Defence additional submits that the Prosecution has completed its
examination-in-chief of Witness 604. It is now too late to admit those audio

recordings to the list of evidence.
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The Ruto Defence submits that there should be some finality to disclosure,
particularly where the items in question have no direct bearing on the main charges.
It is submitted that while recantation provides the justification for presenting the
additional material, such additions of material would not have been required had the
Prosecution properly investigated the case at the outset. It submits that it is being
required to investigate a "shadow case", quote, unquote, the parameters of which are
constantly evolving?

Moreover, the Ruto Defence argues that fairness dictates original audio recordings
being played (Redacted) to confront a

witness.

The Ruto Defence also contests the usefulness of the report, noting that the transcripts
themselves do not identify (Redacted). The Ruto

Defence states that the record is also not clear regarding (Redacted)

(Redacted). Finally, the Ruto Defence expressed concern

regarding delays in effecting disclosure of Article 70 material.

The Chamber notes that certain of the submissions made by the Ruto Defence are
matters which were previously considered and ruled upon in the Chamber's decision
of 3 September 2014. In particular, regarding the relevance of the 11 items, the
Chamber adopts its prior reasoning from that decision.

The Chamber recalls that in the context of witness interviews, it has previously ruled
that, in principle, underlying audio recordings need not be disclosed where
transcripts of those recordings have been disclosed. However, the Chamber notes
that this is only a general rule in principle and the circumstances of each particular
case must be considered.

Moreover, and in particular, different factors may govern the necessity of or -- the
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necessity or desirability of disclosing underlying audio recordings (Redacted)
(Redacted). Such factors include the higher

probability of the material being contested.

In the circumstances, the Chamber considers that the Prosecution should have
anticipated that disclosure would have been required in this instance. However,
noting that this was a matter on which the Chamber has not specifically ruled
previously, the Chamber does not consider that such failure to disclose should
preclude the Prosecution's present application, which concerns placing the additional
items on the Prosecution's list of evidence.

Additionally, the Chamber notes that transcripts and translations of the audio
recordings have been previously disclosed to the Defence and pursuant to the
Chamber's ruling of 3 September 2014, were admitted to the Prosecution's list of
evidence. Consequently, the Chamber finds that additional prejudice does not arise
from the admission of the underlying audio recordings onto the list of evidence.
Similarly, regarding the report, the Chamber notes that a courtesy copy of an earlier
version of the report (Redacted) was disclosed to the

Defence in the form of a courtesy copy on 22 August 2014 and formally on

28 August 2014. The updated version of the report (Redacted)

(Redacted) was provided to the Defence on 4 September 2014.

The Chamber considers that the timeline of such disclosure only provided limited
time to the Defence to consider the report. Nonetheless, the Chamber notes that the
report comprises only two pages consisting primarily of (Redacted)

(Redacted). The Chamber therefore does not

consider that undue prejudice arises in this instance.

For the foregoing reasons, the Chamber grants the Prosecution's request.
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However, the Chamber emphasises that this ruling concerns only the admission of
these 11 items to the Prosecution's list of evidence and not their potential use at trial
or admission into evidence.

That concludes the ruling.

MR STEYNBERG: As the Court pleases, your Honour.

PRESIDING JUDGE EBOE-OSUJI:  With that out of the way, Mr Steynberg, you may
now proceed with your re-examination. We are in private session and we wanted to
remain in private session while delivering that oral ruling. Now shall we emerge?
MR STEYNBERG: Public session, please, your Honour.

PRESIDING JUDGE EBOE-OSUJI:  Yes, we'll go to public session.

(Open session at 10.22 a.m.)

THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

QUESTIONED BY MR STEYNBERG:

Q. Good morning, Mr Witness.

A.  Good morning.

Q. I'djustlike to follow up very quickly on one issue that my learned friend for
Mr Sang raised this morning regarding a Kass FM broadcast that was played to you
yesterday. Your Honours, I'm referring to the transcript at tab 12. Do you recall --
PRESIDING JUDGE EBOE-OSU]JI:  Whose tab 12?

MR STEYNBERG: Ibeg your pardon, the Sang Defence tab 12. The ERN is
KEN-D11-0014-0568 and for the time being I'm interested in page 0579.

Q. Do you recall, Mr Witness, that you were asked to confirm that Mr Sang only
read out one registration number and that the rest were read out by his -- a caller; is

that right?
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1 A Yes.
2 Q. Didyou also hear --
3 MRKIGEN-KATWA: Mr President, I object to that. Probably my learned
4 colleague could take us to the transcript where Mr Sang read even a single number
5 plate. My position is that he didn't read any whatsoever.
6 MRSTEYNBERG: My learned friend is correct. I withdraw that. In fact,
7 Mr Tarus read -- read the -- a number plate, there was an intervention from Mr Sang
8 and then Mr Tarus continued to read the rest of the number -- of the number plates; is
9 that correct?
10 MR KIGEN-KATWA: Thank you very much.
11 MRSTEYNBERG: Yes.
12 Q. Did you hear Mr Sang say just prior to that, and I'll read out the English
13  transcript from the third paragraph of tab -- of ERN-0579, the English translation is
14  given as follows, "Nonetheless, since he has issued a signed press statement and
15 spoken in his own words, read to us the vehicles' registration, just in case people have
16  seen them - whether or not they are really ..." -- "... whether they are really there or
17 not." Did you hear Mr Sang say that?
18 A. Yes.
19 Q. Sowould it be correct to say that Mr Tarus read out these various registration
20 numbers in response to a request to do so by Mr Sang?
21 A.  Yes.
22 MR STEYNBERG: Your Honour, I refer to page 0577 of the same bundle where in
23  the last paragraph there is similar -- similar statements made by Mr Sang that
24  Mr Tarus would come and read out the numbers, but I don't think we need to

25 traverse it with the witness.
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Q. Thank you, Mr Witness. I'd like to move on to another subject. Perhaps we
can call up again the investigator's note that my learned friend for Mr Sang put to you.
The ERN is KEN-OTP-0117-1059. It's RO2, lesser redacted version.

Your Honours, it's at tab 36 of the Prosecution bundle. I mistakenly said it was at tab
21 earlier. I apologise for that.

THE COURT OFFICER (via video link): MTr Steynberg, the document is before the
witness.

MR STEYNBERG: Thank you, Madam Court Officer.

Q. Mr Witness --

PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, hold your question. Just a little
matter of -- to make life easier for everyone, to all parties. When you compile
bundles, please place cover pages on each front, the first basically cover page on each
bundle, either run into series, so you can say Prosecution bundle volume 1, volume 2
so that -- we are now looking at bundle here, we have to figure out who it is that did
this and -- or it was the Ruto Defence. We should be having cover page saying "Ruto
Defence bundle volume" whatever. Thank you.

MR STEYNBERG: Thank you, your Honours. As regards the Prosecution bundle,
it's in a hard folder. It should appear on the spine of the folder.

PRESIDING JUDGE EBOE-OSUJI:  In addition to the spine, also -- do it on the spine
if you are using that kind of binder that allows a spine to be had, but also on the first
cover page inside there needs to be the same.

MR STEYNBERG: Noted, your Honour. Thank you.

Q.  Mr Witness, this concerns a report that you provided to a Prosecution
investigator regarding the incident --

Your Honours, I think we dealt with this in private session. Perhaps we can go back
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into private session?

PRESIDING JUDGE EBOE-OSU]JI: Private session.

*(Private session at 10.28 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MR STEYNBERG:

Q.  This deals with the incident, Mr Witness, regarding the alleged assault on (Redacted)
(Redacted); is that correct?

A.  Yes.

Q. And you told my learned friend that your intention was to give the story to the
people and claim that you were present. Did I understand you correctly?

A. Not really present, but that -- that incident happened.

Q. Isee. Because what I was going to put to you is that nowhere in this report
does it appear that you were present and personally witnessed this incident. Would
you agree with that?

A.  Yes.

Q. And in fact if we read the last sentence on the second paragraph, it reads, "The
meeting went ahead (Redacted). P-604.." that's you "... is aware

that ..." and various people are listed that they attended. "...is aware that..." so it
doesn't state that you were present at that meeting. You agree with that?

A.  Yes.

Q. Thank you. Ican move on then.

PRESIDING JUDGE EBOE-OSU]JI:  Still in private?

MR STEYNBERG: Your Honours, we may move to public session.

PRESIDING JUDGE EBOE-OSU]JI: Public session.

MR STEYNBERG: [would also ask the court officer to give us the floor to play a
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1 video, please.
2  PRESIDING JUDGE EBOE-OSUJI:  Yes, open session, please.
3  (Open session at 10.30 a.m..)
4 THE COURT OFFICER: We are in open session, Mr President.
5 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
6 MRSTEYNBERG: Madam Court Officer, can you please confirm when we have the
7 floor?
8 THE COURT OFFICER: You do have the floor, Mr Steynberg.
9 PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, while the video's being set up, is
10  there a transcript somewhere we should be going to in the meantime?
11 MR STEYNBERG: Your Honours, I imagine there is a transcript in the Defence
12 bundle, but I'm not interested in the words, only the pictures.
13 PRESIDING JUDGE EBOE-OSUJIL:  All right.
14 MR STEYNBERG: So we don't need to look at the bundle.
15 I'm afraid we have a technical issue here. The screen has just got a screen saver on it.
16  Perhaps we could get some assistance.
17 Q. While that's being done, Mr Witness, perhaps I can just ask you: You were
18 played a video of a -- let me just pause there for a moment.
19 (Pause in proceedings)
20 MRSTEYNBERG: Your Honour, it does not seem that this is going to be solved in
21  the next couple of minutes. I think I should move on to another point and maybe we
22  canresolve it in due course.
23  PRESIDING JUDGE EBOE-OSUJI: Would it be easier if the Court Registry played
24 the video instead of yielding the system to you?

25 MR STEYNBERG: Your Honours, we have tried that.
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PRESIDING JUDGE EBOE-OSU]JI:  All right, okay.

MR STEYNBERG: Unfortunately, due to the size of the video, it doesn't play in
e-Court, certainly not smoothly.

PRESIDING JUDGE EBOE-OSUJI:  All right.

MR STEYNBERG: The Defence was kind enough to help me -- to help us with a
copy.

PRESIDING JUDGE EBOE-OSU]JI:  Right.

(Viewing of the video excerpt)

PRESIDING JUDGE EBOE-OSUJI:  Is that what you wanted?

MR STEYNBERG: Thank you, your Honour. We have resolved the problem. Can
we just go back to time stamp 00.43? Thank you. Your Honours, can I confirm that
you have the image?

PRESIDING JUDGE EBOE-OSU]JI:  Yes, we do.

MR STEYNBERG:

Q.  Mr Witness, can you see that image?

A. Thave not been shown.

PRESIDING JUDGE EBOE-OSU]JI:  All right, one second.

Yes, you may proceed.

MR STEYNBERG: Madam Court Officer in Nairobi, can you please give the witness
access to this image which is being broadcast?

THE COURT OFFICER (via video link): Mr Steynberg, we can see the image.

MR STEYNBERG: Thank you.

Q. Mr Witness, you see that now?

A.  Yes.

Q. And can you confirm that this is the same video that was played to you by the
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Defence for Mr Ruto last week, or earlier this week I think it was?

A.  Yes, it was last week.

Q. And you were shown a photograph in the Defence bundle.

And perhaps I can ask that this be called up briefly? It was KEN-D09-0038-0072.
Can we call that up, please?

PRESIDING JUDGE EBOE-OSUJI: Do you remember where it is in the bundle itself?
MR STEYNBERG: Yes, your Honours. It's at tab 7 of the Ruto Defence bundle;
that's the one in the soft binders.

THE COURT OFFICER (via video link): Mr Steynberg, the image is being shown to
the witness.

MR STEYNBERG:

Q. Mr Witness, you can confirm I believe that, as we can all see, Mr Ruto in this
picture appears to be wearing the same clothing, at least the same jacket, shirt and cap,
as in the video; is that right?

A. Yes.

Q. Iwould like you to look behind Mr Ruto. What is that you see in the
background?

A. Tam seeing people seated.

Q. And above the people that are seated there's a brown object. Is it not correct
that that is a large marquee tent?

A. Yes.

Q. And take a look at the people as they are seated, a large number of people
seated behind Mr Ruto. You've noted that?

A.  Yes.

MR STEYNBERG: Thank you, Madam Court Officer. Can we have the floor again
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1 for the video? I'm going to play this video a bit -- a bit longer and I'm going to ask
2  you to look whether you can see any such a tent behind Mr Ruto.
3  (Viewing of the video excerpt)
4 MRFAAL: Mr President -- Mr President, what's happening here is --
5 PRESIDING JUDGE EBOE-OSUJI: Mr Faal, no, no. Let Mr Steynberg continue.
6 MRFAAL: Thank you, Mr President. Much obliged.
7 MR STEYNBERG:
8 Q. Whatdo you see in the background of that picture, Mr Witness?
9 A. Iam seeing plants.
10 Q. Plants, trees and there are a couple of people just visible on the right-hand side;
11  is that right?
12 A, Yes.
13 Q. Allright. Now, a couple of related questions. Would you agree that the
14 campaigning period prior to the 2007 elections was quite short? It was only a few
15 weeks or a couple of months, if I'm not mistaken; is that right?
16 A. Yes.
17 Q. And would it be correct then that politicians who were hoping to get elected
18 would have to make the most of the time available to campaign as widely as possible,
19  correct?
20 A. Yes.
21 Q. And would it be common for politicians who are campaigning to visit more
22  than one event on a day?
23 A. Sorry?
24 Q. Would it be possible or was it -- or was it common to your knowledge for

25 politicians during that campaign period to attend more than one event on the same
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day?

A.  Yes.

Q. Can you exclude the fact then that Mr Ruto dressed in those clothes attended
more than one event on that day?

A. Itis possible.

MR FAAL: Mr President, may I at this stage raise my objection?

MR STEYNBERG: Your Honour, what I want to --

PRESIDING JUDGE EBOE-OSU]JI: Mr Faal, no. You can deal with this in
submissions. I --

MR FAAL: Allright. Thank you, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MR FAAL: No problem.

MR STEYNBERG:

Q. Mr Witness, did you ever see on television or -- well, let's stick to television.
Did you ever see television or reports of Mr Ruto arriving at political rallies by
helicopter to much fanfare?

A. Theard.

Q. Did you say "you had" or "you heard"?

A. Theard.

Q. Okay. Soyouheard about Mr Ruto travelling around the country by
helicopter to attend rallies; is that right?

A.  Yes.

Q. And are you aware, Mr Witness, that when travelling by helicopter you can
travel from Nairobi to Mr Ruto's house in Sugoi in-between 67 and 84 minutes?

MR STEYNBERG: And, your Honours, the source for this is KEN-OTP-0092-0917 at
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0920.

Q. Would you dispute that?

A. Twon't

Q. Allright. Soyou would agree then, Mr Witness, that the fact that a politician
attends a rally at one place on a particular day does not exclude the fact that he might
attend another rally at a different place?

PRESIDING JUDGE EBOE-OSU]JIL:  The question is overruled. That's
argumentative.

THE WITNESS: Yes.

PRESIDING JUDGE EBOE-OSUJI:  Witness, when I say "question overruled" you
don't answer the question.

MR STEYNBERG: As the Court pleases.

I'd like to move on then to, can we call up photograph also at tab 7, Defence
photograph, if you will bear with me, KEN-D09-0038-0052.

PRESIDING JUDGE EBOE-OSU]JI:  Tab 7, you say?

MR STEYNBERG: Tab 7, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Of the same bundle?

MR STEYNBERG: Of the same bundle.

PRESIDING JUDGE EBOE-OSU]JI:  Of photographs?

MR STEYNBERG: Correct, your Honour.

THE COURT OFFICER (via video link): Mr Steynberg, the photograph has been
shown to the witness.

MR STEYNBERG:

Q.  You identified this when asked by -- when requested by my learned friend for

Mr Ruto whether this was at location D and you agreed. Do you recall that?
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1 A Yes.
2 Q. Whatis it about this photograph that tells you that this is location D?
3  PRESIDING JUDGE EBOE-OSU]JI: Private session.
4 MRFAAL: Mr President, at this stage perhaps I should make my objection. The
5 witness was shown a series of photographs, not just this photograph, and I recall he
6 wasshowed at first a photograph --
7 PRESIDING JUDGE EBOE-OSU]JI: Mr Faal, you can argue about these things in
8 your submissions.
9 MRFAAL: I'm sorry.
10 PRESIDING JUDGE EBOE-OSUJI: We don't have to cover everything when a
11  witness is on the stand.
12 MRFAAL: But, Mr President, all I was trying to suggest is that learned counsel
13  should be fair to the witness and not just showed him a particular piece of evidence
14 taken in isolation from everything that he was shown. He is being trapped in order
15 to say something that may be incorrect. He should be given the same material on the
16  basis of which he made a particular statement and not just things taken out of context
17  orinisolation. He should be fair to the witness.
18 PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, proceed.
19 MR STEYNBERG: Thank you, your Honours.
20 Q. Canyou answer the question, sir?
21 PRESIDING JUDGE EBOE-OSUJI:  Sorry, I said we would go into private session.
22 MRSTEYNBERG: Oh, I thought you were there already.
23  PRESIDING JUDGE EBOE-OSUJI: I noticed we have not. Thank you.
24 *(Private session at 10.43 a.m.) Reclassified as Open session

25 THE COURT OFFICER: We are in private session, Mr President.
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MR STEYNBERG: Thank you, your Honours.

Q.  So, Mr Witness, is there anything in this photograph - this particular
photograph - that you can identify as being at location D?  That's the only question
I'll ask you at the moment.

MR FAAL: Mr President, again I raise the same objection.

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, your objection is noted and I said you
will deal with this in closing submissions.

MR FAAL: Much obliged, Mr President.

PRESIDING JUDGE EBOE-OSUJI: = When the Prosecution wants to make the point
for which it asks that question, you can make your argument.

MR STEYNBERG:

Mr Witness, did you hear the question?

Yes, I heard.

Is there anything in this photograph that identifies this as being location D?

Yes.

o > 0 > 0O

What is that?

A. Besides Mr Ruto that person seated, I think on my right is the deputy principal,
(Redacted), and behind him I recognized a parent from the locality.

Q.  Soyou can recognize those faces from that photograph?

A.  Yes.

MR STEYNBERG: Very well. We move on to another one. Can we please have
from the same bundle KEN-D09-0038-0024?

THE COURT OFFICER (via video link): MTr Steynberg, the photograph is being
shown to the witness.

MR STEYNBERG: And, your Honours, I think we can go into -- well, perhaps we
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should stay in private just for the safe -- to be on the safe side.

Q. Mr Witness, you were asked what it was that Mr Ruto was doing by my learned
friend and you stated that he was writing his name in the visitors' book. Do you
recall that?

A.  Yes.

Q. Now, you weren't present when this took place; is that right?

A. Yes, I was not present.

Q. How do you identify that book that he's writing in as the visitors' book from this
photograph?

A. Thad been shown before about a visitors' book which resembles that one which
Mr Ruto is writing.

Q. Are you referring to being shown an exhibit in this courtroom?

A.  Yes.

Q. And I believe the exhibit you're referring to is at tab 9 of the Defence -- second
Defence bundle. For is record it's KEN-D09-0088-0277. Mr Witness, that document
that you were shown, it's --

PRESIDING JUDGE EBOE-OSU]JI: Mr Steynberg, one second. I do not want

to -- the witness said he had been shown before. Can we ask him what he meant by
he had been shown before?

MR STEYNBERG: Your Honours, I believe I have clarified that already. He stated
that he was shown by the -- in the courtroom.

PRESIDING JUDGE EBOE-OSUJI: No, no, no. I want it be --let it be an open
question in fairness to the witness.

MR STEYNBERG: Yes.

Q.  Mr Witness, when were you shown this document before or this book before?
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A.  Yes, last week when Mr Faal was speaking to me, he showed me two books:
One was a log-book and another one was visitors' book. So that was the time I was
shown the book.

Q. And these documents were called up on the computer screen? You saw them
on the computer; is that right?

A.  Exactly.

Q. Soyou've never seen the actual physical book; is that right?

A. Yes, I have never.

Q. How did you then identify what Mr Ruto is writing in as being the same
document you were shown by Mr Faal?

A.  One is the shape, the shape of the book, then two is the cover, the outer cover,
which looks somehow red - yeah, I think it is red or something like that, yeah - and
then thirdly was the dressings that Mr Ruto had on that day.

Q. Yes. The --just to confirm, the cover of the book that was shown to you on the
computer, that was in black and white, was it not, or was it in colour?

MR FAAL: Mr President, if my recollection is right, that was in colour.

MR STEYNBERG: As the Court pleases.

PRESIDING JUDGE EBOE-OSUJI:  Shall we go to public now?

MR STEYNBERG: Yes, your Honour, we may.

PRESIDING JUDGE EBOE-OSU]JI: Public session.

(Open session at 10.49 a.m.)

THE COURT OFFICER: We are in open session, Mr President.

MR STEYNBERG: Thank you, Madam Court Officer.

Q. I'dlike to move on to the log-book that you mentioned earlier. That is at tab

8A of the Ruto Defence first bundle, KEN-D09-0038-0498, and I'd ask the court officer
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to call up page 0665.

THE COURT OFFICER: Mr Steynberg, would you please repeat the page you
would like to be published?

MR STEYNBERG: 0665, please.

THE COURT OFFICER: Thank you.

THE COURT OFFICER (via video link): The page is being shown to the witness,
Mr Steynberg.

MR STEYNBERG: Thank you, Madam Court Officer.

Q.  Mr Witness, I refer to the second entry dated 9 May 2007. TI'll just read it out for
the record, "A visit by Honourable MP Eldoret ..." I believe it should be "... North
Constituency Honourable William Ruto with other guests, i.e., Area Counsellor

Mr Mutai and CDF chairman Eldoret North Mr Maiyo."

I'd just like to confirm with you is that the same Mr Isaac Maiyo you spoke of in your
evidence?

A.  Yes.

Q. That's the same Mr Isaac Maiyo who you say --

PRESIDING JUDGE EBOE-OSUJI: Now, wait, wait, wait. Did he speak in private
or public about the gentleman you referred to?

MR STEYNBERG: When I get into details of the contact with the witness I think we
would have to go into private. Perhaps it would be safer just to do it just for two
questions just to go into private session, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Private.

*(Private session at 10.52 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MR STEYNBERG:
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1 Q. (Redacted)
2  (Redacted)
3  (Redacted)
4  (Redacted)
5 A. (Redacted)
6 Q. (Redacted)
7 (Redacted)
8 A. (Redacted)
9 MRSTEYNBERG: Thank you.
10  Public session, please, your Honour.
11 PRESIDING JUDGE EBOE-OSUJI:  Public session.
12 (Open session at 10.53 a.m.)
13 THE COURT OFFICER: We are in open session, Mr President.
14 MR STEYNBERG: Thank you, your Honours.
15 Could I ask you, please, to call up, Madam Court Officer, of the same series page 0652?
16 0652.
17 THE COURT OFFICER (via video link): MTr Steynberg, page 0652 is being shown to
18 the witness.
19 MR STEYNBERG: Thank you, madam.
20 Q. Mr Witness, can you please note the date of the third entry, 1 August 2006. Do
21  you confirm that?
22 A.  Yes.
23 Q. And do you confirm that the next entry appears to be 5 September 2006 and
24 opens with the words "The school opened with a good number of students," et cetera?

25 Do you see that?
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1 A Yes.

2 Q. The gap between 1 August and 5 September, would that correspond with the

3 normal school holidays, mid-year holidays?

4 A. Yes.

5 Q. And would you agree then that during the holiday time there were no entries

6 made in the log-book?

7 A, Yes.

8 Q. Would you say that's normal in schools in Kenya?

9 A. Yes, itisnormal.
10 Q. And on that point I don't think we need to go to each of these pages, but at page
11 0655 we have a last entry of 8 November 2006 and on page 0656 the following entry is
12 dated 9 January '07 and again starts with the words, "The school opened officially
13  with a few students reporting." That would be consistent with the Christmas break,
14 correct?
15 A. Correct.
16 Q. And at page 0673 we again see a break from 1 August 2007 to 4 September 2007.
17  Again the mid-year break, correct?
18 A. Correct.
19 Q. And then at the end of 2007, page 0687, the last entry appears to be dated
20 6 November 2007 which describes a chemistry practical; at page 0688 there appears to
21  Dbe an incorrect entry dated 6 November 2008 which is crossed out; and on the next
22  page we have 2008 Term 1, page 0689. So, again, no entries over the Christmas
23  holidays. You would agree that that is normal?
24 A. Yes.

25 Q. Thankyou. Do you recall being shown by my learned friends a board of
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governors -- the minutes of a board of governors meeting of the --

PRESIDING JUDGE EBOE-OSUJI: We are in public session.

MR STEYNBERG: Your Honours, I am aware.

Q. Oflocation D. Iwon't mention any names.

PRESIDING JUDGE EBOE-OSU]JI:  Tab?

MR STEYNBERG: Your Honours, I will just find it quickly. It's dated September.
21 September. It's at tab 16, your Honours, KEN-D09-0038-0427.

Q.  And at 0428 the minutes record the discussion of a harambee and I will just read
it out. It says, "The members suggest to go and see Mheshimiwa Ruto." Who does
that refer to, "Mheshimiwa Ruto," to your knowledge?

A.  Itis Honourable Ruto who was the MP.

Q. Honourable William Ruto, correct?

A.  Yes.

Q. And then there are three members who are named to do this task and a fourth
member was to book an appointment with the MP. Is it correct from this that we can
infer that, as of September 2007, the institution at point -- at location D was planning
another harambee at which Mr Ruto -- well, Mr Ruto was going to be consulted about?
I think we can put it at that level. Would you agree with that?

A. Itis possible, yes.

Q. Now, the date that you've given in your statement for the harambee was

19 November, correct?

Yes.
Q. Would that fall during the school holidays?
A. Itis towards the closing.
Q. We have seen the last entry of the log-book in 2007 as being 11 November and I
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showed you that; is that correct?

A.  Yes, you showed me.

Q. And the previous year we saw that the school closed on 8 November, remember
that?

A.  Yes.

Q.  So 19 November is well past both of those dates; isn't that right?

A. Ttisright.

MR STEYNBERG: Thank you. Letme move on.

Your Honours, I see the time. I'm afraid with the technical issues and the Court's
judgment I will probably need another 15 minutes.

PRESIDING JUDGE EBOE-OSUJI:  We will take our morning break now and come
back in 30 minutes.

Court will rise.

THE COURT USHER: All rise.

(Recess taken at 11.01 a.m.)

(Upon resuming in open session at 11.43 a.m.)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

And, Witness, welcome back.

Mr Steynberg, we are in public session.

MR STEYNBERG: Thank you, your Honour. We can continue so for a few
minutes.

Q. Mr Witness, welcome back. You were asked various questions by my learned

friend for Mr Ruto relating to the composition of the board of governors of location D.
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1 Yourecall that?
2 A Yes.
3 Q. Canyou help the Court, please, Mr Witness: Is it a legal requirement in Kenya
4  for a school to have a board of governors?
5 A Yes.
6 Q. Andisitcorrect then at all names there should be persons available to fulfil that
7 function?
8 A. Yes.
9 Q. We'venoticed from documents that were shown to you by my learned
10 friends -- and I don't think we need to call it up. I'll refer to them for the record. It's
11 KEN-D09-0038-0080, KEN-D09-0038-0426 and 0038-0427 and finally 0038-0429.
12 They're at tabs 11, 15, 16 and 17 respectively of the Ruto Defence second bundle.
13 Mr Witness, you recall that those documents established that the board of governors
14 of location D had expired already in 2007. In fact, from the first document at tab 11 it
15 appears it expired already in July 2007. Do you accept that?
16 A. Yes.
17 Q. And attab7 --at tab 16 we see that the board -- despite the fact that their term
18 had expired, the board of governors met again on 21 September. You recall that?
199 A. Yes.
20 Q. And thelast document that was shown to you is at tab 20. It's
21  KEN-D09-0038-0435, where -- which appoints -- which purports to appoint a new
22 board of governors, including the two persons whom you mention in your statement.
23 Yourecall that?
24 A, Yes.

25 Q. And according to this document the term ostensibly began on 1 April 2008,
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correct?

A.  Correct.

Q.  Soin the documentation we have a gap between September 2007 and
September 2008 where we don't know who the individuals are from the
documentation who are acting as a board of governors; is that correct?

MR FAAL: Mr --

THE WITNESS: It is April, not September.

MR FAAL: Mr President, that is definitely not our understanding of the record and I
do not think that my learned friend is getting things correctly. Perhaps he should
put the documents to the witness and then the witness answers the question, but
certainly we don't think that is correct.

MR STEYNBERG: Firstly if I can I correct, when I misspoke I meant between
September 2007 and April 2008.

Your Honours, the documents speak for themselves.

PRESIDING JUDGE EBOE-OSU]JI:  That's really what I was thinking. We -- and
what I said to Mr Faal, who wanted to object to some of your questions, also applies
to you.

MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  Counsel should be discerning in knowing what is
more appropriate to do in submissions at the end of the day, versus keeping a witness
on the stand and dragging him through every argument counsel may see fit to make
in a case.

MR STEYNBERG: Your Honours, duly noted. The purpose of approaching this
with the witness was to firstly establish that there must have been a board of

governors and, secondly, to establish that he had no further knowledge other than
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what is contained in these documents and I think we can then move on.

Q. I'dlike to move then to your questions that were asked to you by my learned
friend for Mr Ruto regarding the women and youth meetings that are contained in
your diary and described in your second statement to the Prosecution. That is
KEN-OTP-0109-0071, at 0076.

Your Honours, I understand this is indeed at tab 21 of the Prosecution binder. Yes.
Mr Witness, at paragraph 30 of that statement -- well, let's start with paragraph 32.

You mentioned that the women's event at Mr Ruto's house was a yearly event; is that

right?

A.  Yes.

Q. Soit wasn't just something which happened in election years, correct?

A.  Yes.

Q. And what was the purpose of those annual meetings?

A. No, I believe it was just a -- for -- just for because of happiness. Then people

meet and talk.

Q. And did it have anything to do with the time of year at which you say this took
place on 26 December?

A. Itdidn't have a specific time of the year.

Q. Isee. Letme then take you to paragraph 30 and I'll read it out to you. Thisis
to do with the youth rally. You say, "The rally for the youth at Ruto's home is a
yearly event where Ruto gives out money for Christmas." Is that right? Is that
what you told the investigators, firstly?

A.  Yes.

Q. Isthat correct that this is a yearly event and it is to do with Christmas?

A. No.
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Q.  What is wrong about that?

A.  What is wrong is that the -- the youth -- the youth meetings were -- is not yearly,
it is once in a while.

Q.  So let me understand you correctly, the women's meetings are yearly, but you
say the youth meetings -- I'll rephrase.

In your statement when you say the women's meeting was a yearly event, that's
correct; you confirm that?

A.  Yes, at that time, yes.

Q. And in the same statement when you say the youth meeting was a yearly event,
that was incorrect; is that what --

A.  Yes.

Q. --you're saying?

A.  Yes.

Q.  Yousee, I put to you, Mr Witness, that, in fact, what you told the investigators
was correct, these were not political events, but these were events held yearly at about
Christmas time; isn't that right?

MR FAAL: Mr President --

THE WITNESS: Yes.

MR FAAL: --that's argumentative and there's no basis for the -- for that assertion to
be put to the witness.

MR STEYNBERG: Il leave it at that, your Honours.

Q. Now, you have spoken a lot -- we're in public session, but you've spoken a lot
about the lady and her circumstances and her involvement with the Prosecution; is
that right? You know who I'm talking about?

A. Yes.
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MR STEYNBERG: And, your Honours, may I go into private session for a few
questions on this point?

PRESIDING JUDGE EBOE-OSUJI: Private session.

*(Private session at 11.52 a.m.) Reclassified as Open session

THE COURT OFFICER: We are in private session, Mr President.

MR STEYNBERG:

Q. Now, you've mentioned, and correct me if I'm wrong, but you mentioned that
when -- that (Redacted)

(Redacted). Is that -- is that

what you told the Court?

A. Yes.

Q. (Redacted)

(Redacted)

A.  Sorry?

Q.  Well, let me put it to you like this: I putit to you, sir - and I'll give the
reference in a moment - I put it to you that, in fact, (Redacted)

(Redacted)

A. (Redacted)

Q. (Redacted)

A.  Yes, from the information I have and from the locality where I come from,
(Redacted)

Q. (Redacted)

A. (Redacted)

MR STEYNBERG: If the Court will bear with me, please. Your Honours, I refer to

Defence bundle tab 87, the reference is KEN-OTP-0129-0546_R01. I'm not going to
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show it to the witness, but that is the basis for my submissions.

Q. (Redacted)

MR FAAL: Mr President, I think this question is unfair to the witness. He has
explained what he knows. (Redacted)

(Redacted) That is a matter for the submissions of the Prosecution at the relevant
time. (Redacted)

(Redacted) That's what he knows. That's what he can testify about. If the Prosecution
believes that that testimony is wrong on the basis of evidence they have, they can
bring it during submissions. That's as --

MR STEYNBERG: Your Honours, if that was all he said, I would be happy to leave
it at that, but I think he's gone a bit further to say that to his knowledge (Redacted)
(Redacted)

PRESIDING JUDGE EBOE-OSU]JIL:  Objection overruled for now. Mr Steynberg, it
doesn't mean you have to pursue --

MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSUJI:  -- the question.

MR STEYNBERG: Your Honour, I'll put one more proposition and I'll leave it at
that.

Q. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

A. (Redacted)

PRESIDING JUDGE EBOE-OSUJI: No, no.
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Let's put it this way: What's your reaction to that, Witness? You say yes, you

dispute that; is that it?

THE WITNESS: Yes.

MR STEYNBERG:
(Redacted)
A. (Redacted)
Q. (Redacted)
A. (Redacted)
Q. (Redacted)
A. (Redacted)
Q. (Redacted)
(Redacted)
A. (Redacted)
Q. (Redacted)
A. (Redacted)
Q. (Redacted)
A. (Redacted)
(Redacted)
(Redacted)
(Redacted)

Q. Would it surprise you then - and I refer to Defence bundle tab 86 - (Redacted)

(Redacted)

(Redacted)

PRESIDING JUDGE EBOE-OSUJI:

MR STEYNBERG: Yes.

16.09.2014
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1 matters left to do, and while we're in the private session, I would like to move to
2  Defence exhibit at tab 68.
3 PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, we would like you to wrap this
4 thing up in five minutes.
5 MRSTEYNBERG: Iwill endeavour to do so, your Honours. IbelieveIcan. Tab
6 68, the ERN is KEN-OTP-0136-0094.
7 Q. Mr Witness, you recall that my learned friends discussed with you the contents
8 of (Redacted) and questions were put to you about the fact that you were
9 staying in -- at home when you were supposed to be staying in (Redacted). Do you
10  recall that?
11 A, Yes.
12 Q. Now, for further context I can tell you that the other person in this -- or, the
13 other number involved in this conversation (Redacted)
14  (Redacted). You understand?
15 A.  Yes.
16 MR STEYNBERG: And the reference, your Honours, is in the witness's second
17  statement, KEN-OTP-0109-0071 -- I beg your pardon, cancel that, that's the wrong one.
18 It is the third statement, KEN-OTP-0071-0109, at paragraph 21, 1022, is where you
19 gave us (Redacted).
20 PRESIDING JUDGE EBOE-OSUJI:  Where is the tab?
21 MRSTEYNBERG: It's tab 38, your Honours. I would like to call up of the same
22 transcript page 0099.
23  So the full reference is KEN-OTP-0136-0099, Madam Court Officer.
24  THE COURT OFFICER (via video link): Mr Steynberg, can you please repeat the

25 ERN of the first page of the document.
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MR STEYNBERG: It is KEN-OTP-0136-0094 and it is at page 0099. Do you have
that?

THE COURT OFFICER (via video link): No. I'm looking for it.

MR STEYNBERG: I see the problem. It's 0136-0094.

PRESIDING JUDGE EBOE-OSUJI: And where is the tab?

MR STEYNBERG: Your Honours, it's tab 68 of the Defence binder, the last Defence
binder.

Do you have that, madam?

THE COURT OFFICER (via video link): No, sir. Part of the Sang Defence list or the
Ruto Defence list?

MR STEYNBERG: This is on the -- this is a Ruto Defence document, it was part of
their bundle, but it's a -- sorry, it's a Prosecution document part of the Ruto Defence
bundle. TI'll read the ERN number again. KEN-OTP-0136-0094.

THE COURT OFFICER (via video link): Ihave it.

MR STEYNBERG: Thank you. Can you call up page 0099.

THE COURT OFFICER (via video link): MTr Steynberg, page 099 is in front of the
witness.

MR STEYNBERG: Thank you.

Q.  Just from the context from the previous page, 0098, the two participants are
discussing (Redacted)

(Redacted)

The one who we say is (Redacted) says: "Which one?"

(Redacted)

(Redacted) "Someone told me for sure."

And then this is where it gets interesting;:
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(Redacted): "I know very well that it is (Redacted). Iknow his number. He is
benefiting from both parties."

Can you comment there on what mister -- what (Redacted) is talking about
"benefiting from both parties"?

A. TIcan't comment because I don't know which -- these two parties they were
talking about.

Q.  Atline 115, (Redacted) says, "You know the guy was not clever, you know that he is
not a clever chap ... because he was with both parties."

And then at line 120, "All his statements have been forwarded, yet he is switching off
his phone. (Redacted)

A. Tdon't know now whom they were talking about.

Q. Iputto you, Mr Witness, that in fact you were dealing with (Redacted)

that in fact --

MR FAAL: Mr President, may I -- we think in the first instance that this does not
arise out of cross-examination. The document was used, but the issue did not arise
out of cross-examination, so my learned friend is taking liberties and expanding what
he is allowed to do in re-examination. Thank you.

MR STEYNBERG: Your Honours, the law is clear that if a Defence -- if the Defence
introduces a document, the opposing party may cross-examine on the contents of the
document. We are not limited only to -- otherwise, my learned friends could put in
anything, focus on a very small portion and prevent the opposing party from
exposing the truth.

PRESIDING JUDGE EBOE-OSUJI:  Who introduced the document, Mr Steynberg?
MR STEYNBERG: The Defence introduced the document, your Honours.

MR FAAL: Mr President, this is a Prosecution document.
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MR STEYNBERG: Your Honours, there's a concept which is known as opening the
door.

I was prevented in the evidence in-chief from addressing the issue of the (Redacted)
because of the Defence objection that we had not disclosed the underlying audio. 1
note that my learned friend had absolutely no difficulty putting this document to the
witness not only without the audio, but without even putting to him the Kalenjin
translation.

Now my learned friend, Mr Khan, likes to use the phrase, "What's sauce for the goose
is sauce for the gander."

PRESIDING JUDGE EBOE-OSUJI:  Objection is overruled, but it doesn't mean you
don't have to wrap up, Mr Steynberg.

MR STEYNBERG: Yes, I am trying to wrap up, your Honours, but unfortunately
these interjections are slowing things down.

Q. Iwas putting to you my final proposition on this point, sir, which is that the two
parties that you were taking money from was on the one hand from the ICC, who was
paying you sustenance, but were you not also taking money from people who were
bribing you to withdraw your co-operation with the Prosecution? You deny that?
A.  Yes, Ideny.

MR STEYNBERG: Thank you.

We move back into public session please, your Honours, for one last issue.
PRESIDING JUDGE EBOE-OSU]JI: Public session. You do it in two minutes and
that's it.

MR STEYNBERG: Thank you, your Honour.

(Open session at 12.07 p.m.)

THE COURT OFFICER: We are in open session, Mr President.
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MR STEYNBERG: Mr Witness, my learned friends showed you a schedule of
payments that you received whilst you were under the care of the Prosecution. You
recall that?

A.  Yes.

Q. And it was put to you that there were no payments made to you over the period
of 6 to 8 July, or no payments recorded over the period 6 to 8 July 2013 when you
were interviewed by the Prosecution in the location you have mentioned. You
remember that?

A.  Yes.

MR STEYNBERG: Can I ask the court officer to call up the document

KEN-OTP-00 -- sorry, 0113-0296? Can you call up the redacted version of that,
please?

THE COURT OFFICER (via video link): Mr Steynberg, the redacted version of
document KEN-OTP-0113-0296 is presented to the witness.

MR STEYNBERG:

Q.  You see, is that your signature at the bottom of that document, sir?

A.  Yes.

Q. Now, is it correct that you were signing for receipt --

MR FAAL: Mr President, we unfortunately do not have that document displayed on
our screens.

MR STEYNBERG: Ibeg your pardon. Perhaps could we broadcast that document?
PRESIDING JUDGE EBOE-OSU]JI:  where is it in the tab?

MR STEYNBERG: Your Honours, this is a -- it's not in the Prosecution bundle. TI'll
ask it to be broadcast. This is in the -- in the -- this is rebuttal evidence,

your Honours.
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1 MRFAAL: MaylI--
2 THE COURT OFFICER: Mr Steynberg, we cannot find the document under our
3 eCourt. Could you please give us the ERN number of the first page?
4 MRFAAL: Mr President, may I also ask whether this material has been disclosed to
5 the Defence?
6 MRSTEYNBERG: Your Honours, to answer my learned friend's question first, it
7 was disclosed on 13 December last year. Madam --
8 MRFAAL: The question I meant to ask is whether this material has been included in
9  the Prosecution list of materials for use in this -- in this examination with the witness?
10 MR STEYNBERG: Your Honours, I will answer that question. This is rebuttal
11  material and goes directly to what we submit is an inaccuracy and a misleading
12 question put by my learned friend relating to the expenses over this period.
13 PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, we'll leave it at that. That's the
14 end of the -- let's stop the questioning there.
15 MR STEYNBERG: As the Court pleases.
16 PRESIDING JUDGE EBOE-OSU]JI: Yes, and that's the end of the examination.
17 That's what I meant.
18 MR STEYNBERG: Your Honours, there is one final issue, a matter of housekeeping,
19 and that is to assign a PIS number to the Prosecution PIS.
20 PRESIDING JUDGE EBOE-OSUJI:  Yes.
21  THE COURT OFFICER: The Prosecution PIS related to Witness KEN-OTP-P-0604
22 will bear the number KEN-PIS-0001-0073.
23  PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
24  MRFAAL: Mr President, we make the same request for the Ruto Defence PIS. We

25 do not propose to ask any questions of this witness.
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Thank you.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you, Mr Faal.

MR KIGEN-KATWA: With your permission, Mr President, there is a transcript of an
audio that we produced yesterday. The wrong transcript was putin. With your
permission, we would like to record -- to make the correction on record. We have
corresponded with the court officer and they ask that we do the -- we do the
correction on record, with your permission?

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.

MR KIGEN-KATWA: With your permission, your Honour, I would request my case
manager to read out the correct ERN number.

MS LANHAM: Your Honours, we apologise. We admitted the wrong transcript
yesterday, with reference to real-time transcript 136, page 116, lines 9 to 10, and page
118, lines 19 to 20.

The audio that was admitted concerning 25 December 2007, KEN-D11-0013-0028,
admitted as EVD-48 for the Sang Defence, we admitted as EVD-49 the wrong
transcript. On the record the -- transcript currently admitted as EVD-49 is
KEN-D11-0014-0209. However, we would request that EVD-49 instead be
KEN-D11-0014-0568, sir.

PRESIDING JUDGE EBOE-OSUJI:  Where is the tab again?

MS LANHAM: That will be tab 12, sir. It's the transcript for 25 December 2007.
PRESIDING JUDGE EBOE-OSU]JIL:  Prosecution, do you have any observation on
that?

MR STEYNBERG: Your Honours, I'm informed that what my learned friend

for -- the case manager says is correct. We have no objection.

PRESIDING JUDGE EBOE-OSU]JI:  So the correction is effected.
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THE COURT OFFICER: The document KEN-D11-0014-0568 will bear the number
EVD-T-D11-00049. And I take this opportunity to inform you that the PIS of the
Defence for Mr Ruto, related to Witness KEN-OTP-P-0604, will bear the number
KEN-PIS-00010078.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

And, Mr Kigen-Katwa, Mr Faal had indicated he had no wish for further questions for
this witness. Is that the same with you?

MR KIGEN-KATWA: Yes, the same with us, your Honour.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

And to the parties is there any reason why the witness should not be discharged from
his subpoena? Prosecutor?

MR STEYNBERG: None that I can think of, your Honour.

MR FAAL: Same here, Mr President.

MR KIGEN-KATWA: None on our part, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Witness, thank you very much for staying part of the proceedings all these days with
those questions from counsel and we thank you very much for attending to answer
the questions asked of you.

We know it is difficult sitting, or as the case may be, having everyone asking you
questions, including the Judges as well from time to time. Thank you for answering
them. The Chamber will assess your testimony alongside the other evidence in the
case when the time comes.

You are discharged from the stand as a witness and also you are discharged from
your subpoena. You've done your job.

Mr Mutai, I thank you --
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THE WITNESS: Thank you.

PRESIDING JUDGE EBOE-OSUJI:  -- Mr Mutai for again on your part sitting
patiently and assisting the witness.

MR MUTAI (via video link): Thank you, Mr President, and thanks to the Court too.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you. You will now be escorted from

the -- out of the room, the video-link location.

THE COURT OFFICER (via video link): Yes, Mr President. I will escort Mr Mutai
and the witness out.

PRESIDING JUDGE EBOE-OSUJI:  Thank you.

THE COURT OFFICER (via video link): And I will confirm when they are out of the
room.

(The witness and his counsel are excused)

THE COURT OFFICER (via video link): Mr President, the witness and Mr Mutai
have left the video-link room.

PRESIDING JUDGE EBOE-OSUJI:  Thank you. And is it the case that the next
witness is on standby?

THE COURT OFFICER (via video link): Yes, Mr President, the next witness is on
standby.

PRESIDING JUDGE EBOE-OSUJI: And I understand that the next witness has
counsel. Is that the case?

THE COURT OFFICER (via video link): Yes, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  All right. The counsel may be brought into the
room.

THE COURT OFFICER (via video link): Okay, Mr President. For logistical matters,

I would just request that we have a few minutes for the next counsel to come in.
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PRESIDING JUDGE EBOE-OSU]JI:  All right.

THE COURT OFFICER (via video link): Thank you.

MR STEYNBERG: Your Honours, perhaps if I can inquire, while this is being taken
care of, will it be possible to start with the next witness before the luncheon
adjournment? If so, we just need to do some rearranging on this side.

PRESIDING JUDGE EBOE-OSUJI:  No, we will not be starting with the next witness.
We will -- what we propose to do will be to, once the counsel comes in, we will attend
to the submissions that may engage -- may be engaged in the proceedings.

MR STEYNBERG: Thank you, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

Mr Steynberg, there is a pending application, isn't there, for in-court protective
measures?

MR STEYNBERG: Your Honours, my learned friend, Mr Garcia, will speak to that.
PRESIDING JUDGE EBOE-OSU]JI:  All right.

(Counsel for Witness KEN-OTP-P-0495 enters the video-link room)

THE COURT OFFICER (via video link): Mr President, the counsel of the next
witness is present in the video-link room.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Welcome, sir. Could you please state your name for the record?

MR NJUGUNA: Thank you, sir. Mr President, your Honours, my name is James
Njoroge Njuguna.

PRESIDING JUDGE EBOE-OSUJI:  Kindly spell it for the record.

MR NJUGUNA: James is J-A-M-E-S, Njoroge is N-J-O-R-O-G-E and Njuguna is

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much, Mr Njuguna, for joining
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us. The Chamber has been advised that you have been provisionally put on the list
of counsel entitled to represent persons before the Court, is that the case --

MR NJUGUNA: That's the case, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  -- in this matter to represent or to appear in the
interest of Witness 495?

MR NJUGUNA: That is true, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  We also understand that you have had an
opportunity to review the -- any statements made by Witness 495?

MR NJUGUNA: That is also true, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  We will note that your role in this matter is
purely to represent the interest of the witness where there is the possibility of
self-incrimination engaged when a question has been asked of the witness, and it is
not your job to participate in the substantive testimony of the witness on the main
issue. Do you understand that?

MR NJUGUNA: Iunderstand that, Mr President.

PRESIDING JUDGE EBOE-OSUJI: Okay. You have the right from time to time,
when you feel that matters of self-incrimination has been engaged, you have the right
to intervene at the appropriate juncture and inform the Court of that. Do you
understand?

MR NJUGUNA: Iunderstand that, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  Is it also the case that you have met with Witness
495 and you've advised him of the provisions of Rule 74?

MR NJUGUNA: Ihave done so, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  As you know, Rule 74(3)(c) also refers to Articles

70 and 71 of the Rome Statute. Did you advise --
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1 MR NJUGUNA: Iknow, sir.
2  PRESIDING JUDGE EBOE-OSUJI: Did you advise the witness of the provisions of
3 those Articles?
4 MR NJUGUNA: Yes, I have taken him through the Articles, Mr President.
5 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
6 The Chamber notes that the Prosecution has not originally identified any specific
7 issues of self-incrimination likely to arise.
8  Prosecutor, you would have the opportunity to discuss that and it will be appropriate
9 to do that in the presence of Mr Njuguna so he knows.
10 MR STEYNBERG: I can do that, your Honours, although my learned friend
11  Mr Garcia will take the witness.
12 The position is that from the information the witness has provided us, there is no
13 reason -- the Prosecution has no reason to believe that any of the answers he may give
14 will incriminate him in any of the post-election violence. However, there are certain
15  matters which --
16  PRESIDING JUDGE EBOE-OSUJI:  All right. One minute. Maybe we should go
17  into private session now.
18  *(Private session at 12.23 p.m.) Reclassified as Open session
19 THE COURT OFFICER: We are in private session, Mr President.
20 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
21 MR STEYNBERG: Thank you, your Honours. Taking up from where I left off,
22 there is reason to believe that certain questions that may be put to him might expose
23 him to the risk of prosecution under Article 70(1)(c) of the Rome Statute or under
24 similar legislation in Kenya under the International Crimes Act of Kenya. The

25 Prosecution is prepared to give the normal undertaking in this regard that none of the
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1 evidence he gives in this courtroom on Article 70-type offences he may have

2  committed prior to him entering the courtroom will be used against him in any

3  prosecution or will be provided to any other authority for use in prosecution.

4 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

5 Any observations from Defence counsel?

6 MRKIGEN-KATWA: On our part none, Mr President.

7  MRHOOPER: I'veonly --Ihave no observations on that matter, just one

8 observation. When it's been confirmed by Mr Mjugana -- Njuguna, sorry, that he's

9  had the opportunity to review statements made by the witness, 495, am I correct in
10  understanding that that includes transcripts and the other material that's connected
11  with that witness, including (Redacted)?
12 MR STEYNBERG: Your Honours, the procedure in terms of the witness preparation
13  protocol is that prior statements of the witnesses -- that Prosecution is required to put
14 to witnesses any prior statements they may have made. As far as I'm aware, all of
15 the witness's prior statements, including the transcript of the statement made earlier
16  this year, have been provided and I presume have, therefore, been perused by -- by
17 the counsel.
18 PRESIDING JUDGE EBOE-OSUJI: What you're saying is that you gave all of those
19 to VWU?
20 MRSTEYNBERG: Yes. Yes, your Honour, but what we have not done is provide
21  every statement of every witness that might have referred to this person. The issue
22 here is about self-incrimination, and it is on that basis that we provided that material.
23  PRESIDING JUDGE EBOE-OSUJI:  All right. We'll leave it at that, Mr Hooper.
24 Now, let's also take submissions at this stage on the in-court protective measures.

25 MRSTEYNBERG: Thank you, your Honours. With the leave of the Court, I'll hand
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over to Mr Garcia.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MR GARCIA: Good morning, your Honours. Basically on the question of in-court
protective measures, the Prosecution will rest on its earlier submissions on the matter.
Basically we're asking for the standard protective measures so as to not expose the
witness to any risk. Also for the record there is a filing that was done by the VWU
where it -- wherein it basically endorsed and supported the Prosecution in its request
and asked for the implementation of the same standard protective measures for the
witness. So that -- those are my submissions on the matter.

PRESIDING JUDGE EBOE-OSU]JI:  Defence?

MR KIGEN-KATWA: Two observations on our part, Mr President: The first one is
that we would have very much wished that the witness himself is asked whether he
has any concerns for his security.

The second one is that looking at the filing done by the Prosecution, the entirety of the
alleged risk that this witness stands is founded on the allegations (Redacted)
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted) For those reasons, your Honour, we submit that

the starting point should be an inquiry from the witness himself whether he has any
concerns about his security.

PRESIDING JUDGE EBOE-OSU]JI:  What is your understanding of what the VWU
does, Mr Kigen-Katwa? Isn't that what they do?

MR KIGEN-KATWA: They did not do that in this case, your Honour, at least on the
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face of it. All they have done is that they have said that because the Court has no
control over the environment and the circumstances under which this witness will
testify, then the standard in-court protective measures should be applied. They do
not purport to have had a specific meeting with this witness and made a specific
assessment of his security situation, your Honour.

MR HOOPER: Yes, well, we okay that submission and perhaps the witness -- it can
be inquired of the witness whether the witness feels that he requires these measures.
That's the only submission I have to make.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you very much.

Prosecution, any -- sorry, Mr Narantsetseg?

MR NARANTSETSEG: Thank you very much, Mr President, your Honours. As for
the victims, we support the Prosecution's application. In our view, the limited use of
the usual protective measures recommended by the VWU as requested by the
Prosecution are justified and proportionate, at the same time necessary, your Honour.
Thank you.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Any more?

MR GARCIA: Just one last matter, your Honour. Given the fact, obviously, that
Rule 74 might come into play, there are some -- that would -- that would seem to
indicate, in our view, the Prosecution's view, that protective measures are even more
necessary because, depending obviously on what the witnesses -- witness comes to
say, the Chamber might have to implement other protective measures, sealing of the
record, in-camera sessions, depending on his testimony, so once again, that's a factor
that should be taken into consideration.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.
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1  The Chamber will adjourn briefly and then we will revert in less than ten minutes for

2 aruling.

3 THE COURT USHER: Allrise.

4 (Recess taken at 12.32 p.m.)

5 (Upon resuming in open session at 12.40 p.m.)

6 THE COURT USHER: All rise.

7 Please be seated.

8 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

9  The Chamber renders its rulings first on the matter of Rule 74 assurances for Witness
10 495 and also on the matter of restrictions and contact for the duration of the witness's
11  testimony.

12 The Chamber notes that an issue of self-incrimination may arise in the context of the
13 anticipated testimony of Witness 495. The Chamber has heard from the Prosecutor
14 on this matter and the Prosecution's undertaking and the Chamber now renders the
15  ruling as follows.

16  Where issues of self-incrimination arise the Chamber may, having consulted in

17  particular with the Prosecution, provide an assurance pursuant to Rule 74 of the Rules
18  of Procedure and Evidence of the Court in order to enable the witness to testify

19  truthfully without fear of the consequences of self-incrimination.

20  Such an assurance would, as specified in Rule 74(3)(c), be with regard to maintaining
21  the confidentiality of the witness's testimony and providing an assurance that the

22  testimony would not be used directly or indirectly against the witness in any

23  subsequent prosecution by the ICC.

24 ltis recalled that the Court cannot provide any guarantee against prosecution in the

25 domesticjurisdictions. However, in order to give effect to the assurances that the
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Court may give, measures can be adopted including the hearing of the testimony in
camera, the protection of the identity of the witness and the placing of relevant
transcripts under seal. It is noted that an assurance under Rule 74 will not ordinarily
cover any offence indicated or provided for in Article 70.

In relation to Article 70(1)(a) and (b), provided the witness tells the truth before the
Chamber and does not present false or forged evidence, the witness need not fear in
carrying liability under those provisions.

Article 70(1)(c) of the Statute relates, amongst other things, corruptly influencing a
witness. In this instance, the Chamber notes that the Prosecution has undertaken
that any evidence provided by the witness before the Chamber in this case will not be
used against him for purposes of subsequent prosecution under Article 70(1)(c).
Accordingly, the Chamber rules that information provided by the witness during his
testimony before this Chamber may not be used in any subsequent prosecution
against him pursuant to Article 70(1)(c).

In hereby granting the Rule 74(3)(c) assurances to this witness, on the understandings
and with the modifications just applied, the Chamber has been mindful of the factors
specified in Rule 74(5).

In order to give effect to the assurance, the Chamber orders that for any part of the
testimony of this witness where issues of self-incrimination arise the following
measures will apply:

(1) The evidence shall be given in camera, that is in private or closed session;

(2) The identity of the witness and the content of such confidential testimony shall
not be disclosed in any manner;

(3) Each of the accused, counsel in the case, both Prosecution and Defence counsel,

the parties, participants and court staff present or otherwise with access to the
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1 evidence are hereby specifically cautioned that breach of this order may result in

2 sanctions under Article 71 of the Rome Statute;

3 (4) Therelevant confidential transcripts of the evidence of this witness will be

4 placed under seal; and

5 (5) The Court will apply appropriate protective measures to any subsequent

6 decisions in order to give effect to this order.

7 It will be primarily the responsibility of the parties to ensure that all questioning

8  which may touch on aspects of the witness's evidence likely to give rise to issues of

9  self-incrimination is conducted in private or closed session.
10  The witness, or counsel appearing on his behalf, may in the same manner also request
11  private or closed session if it is anticipated that any answer to any particular question
12 may give rise to self-incriminatory testimony.
13 Counsel assigned to the witness is directed to ensure that the witness is fully
14 informed of and understands this ruling prior to the commencement of the witness's
15 testimony, and for that purpose the testimony of the witness will only start today
16  after the luncheon break, which is at 2.30 our time. That gives counsel ample time to
17  meet with the witness in order to apprise the witness of the ruling of the Chamber.
18  Finally, restrictions on contacts with witnesses during their testimony will apply in
19 respect of Witness 695 in particular for the duration of his testimony. Counsel for
20 the witness is only permitted contact with the witness on the conditions applicable to
21  thelegal representative of dual status witnesses. Accordingly counsel shall refrain
22  from holding any substantive discussions with the witness about the topics that are to
23  Dbe dealt with during his evidence, or the exhibits which may be produced, but
24 counsel assigned to the witness may give him advice at any time in matters relating to

25 Rule 74; that is matters of self-incrimination.
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Moreover, the basic principles for contact with witnesses are set out in the Witness
Reparation Protocol and they shall apply in respect of any contact, whether before or
during his testimony, including any contact with counsel. These principles prohibit
coaching, training or practising of testimony, as well as any attempt to influence a
witness to testify to factual events that the witness did not observe or perceive.

That concludes the ruling of the Chamber on the matter of Rule 74.

The next ruling concerns the in-court protective measures applied for by the
Prosecution.

On 28 August 2014 the Prosecution requested the usual menu of protection; that's
image and voice distortion; use of pseudonyms and in-camera sessions; and
redactions to public records where necessary to prevent identification.

On 5 September 2014, the VWU provided its observations supporting the
Prosecution'’s request.

As requested by the Chamber, the Defence for Mr Ruto and Mr Sang have registered
their observations, as well as the counsel for victims.

Having considered the specific circumstances of this witness, as well as the
observations provided by the VWU and the oral submissions of counsel, the Chamber
considers that the requested protective measures are necessary and therefore grant
them, in other words the use of pseudonym for the duration of the trial, voice and
image distortion, testimony to be given in private session for any identifying part of
the witness's testimony and should portions of the transcript be reclassified as public
redactions to be applied as necessary, and of course part of the circumstances the
Chamber took into account are matters pertaining particularly to Rule -- to the Rule
74 assurances given earlier.

That concludes the ruling of the Chamber on the matter of in-court protective
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1 measures.
2 Inote now that it is 10-minutes-to-1. This will be an appropriate time for us to take
3  our lunch-break and then we will come back with the witness on the stand.
4 The Court rises.
5 THE COURT USHER: All rise.
6 (Recess taken at 12.52 p.m.)
7 (Upon resuming in open session at 2.43 p.m.)
8 THE COURT USHER: All rise.
9 Please be seated.
10 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
11  Nairobi, you're with us?
12 THE COURT OFFICER (via video link):  Yes, Mr President, we're with you.
13  PRESIDING JUDGE EBOE-OSUJL:  All right. Thank you.
14 Witness 495 is on the stand -- is on the witness seat in Nairobi?
15 WITNESS: KEN-OTP-P-495
16  (The witness speaks Swahili)
17  (The witness gives evidence via video link)
18 THE WITNESS: (Interpretation) Yes, I'm here in Nairobi.
19 PRESIDING JUDGE EBOE-OSUJI: Thank you. Can the court officer please administer the
20 solemn declaration to the witness.
21 THE COURT OFFICER (via video link): Yes, Mr President.
22 THE WITNESS: (Interpretation) I solemnly declare that I shall tell the truth, the whole
23  truth and nothing but the truth.
24  PRESIDING JUDGE EBOE-OSUJI:  Thank you.

25 And, Mr Njuguna, we again recognise your presence for the record.
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MR NJUGUNA (via video link): Thank you.

PRESIDING JUDGE EBOE-OSUJI:  Witness, thank you very much for joining us and
welcome to the ICC and to the proceedings. Even though you are joining us by video link,
we still welcome you. And I say joining us --

THE WITNESS: Asante.

PRESIDING JUDGE EBOE-OSUJI:  --in the courtroom, it's a little awkward to say joining us
in the courtroom, but I must say that. Normally other witnesses have been here with us in
The Hague, and I tell them that the courtroom belongs to them as it does to each one of us in
the courtroom. I do not know how much of us you do see from where you are, but take it
that you are very much a part of the proceedings like anyone else participating in it. You are
a member of international community to which this Court belongs, so this is your court as
well.

The whole idea is to encourage you to feel at home giving your -- during your

testimony. There is no need to feel unduly stressed by the experience of giving

testimony before the Chamber.

The lawyers on both sides of the case will take their turns in asking you questions,
beginning with the Prosecution lawyers, who required you to attend the Court and

give testimony. They will begin asking you questions in what we call
examination-in-chief, generally speaking examination-in-chief.

The Defence then will take over when the Prosecutors are done asking you questions.

The Defence lawyers will take over and ask you their own questions in

cross-examination. And it is all about questions, they asking you questions and you
needing to answer those questions.

I'd like you to keep in mind, please, at all times that the lawyers who are asking you

these questions are simply doing their work. The questions may be difficult at times.
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At other times the questions may seem to you pointless, but I will ask you still to

answer them to the best of your ability, unless the Chamber tells you not to answer

any particular question.

It's important to not get too concerned with whether or not the questions you are

being asked are fair to you or not. We will worry about that, the Judges in the

courtroom. It is a major part of our work to ensure that witnesses are not treated

unfairly because they are sitting down and made themselves available to answer
questions. We do not want the lawyers to abuse their situation and ask unfair

questions to witnesses. That's why I tell you do not worry about the fairness of the
question, just concentrate on the answer you have to give to particular questions.

If we tell you not to answer questions, then you will not answer those questions.

And if the need arises for us to do that, you can rest assured that this is something we

have no difficulty doing. We try to protect witnesses and make sure that they're

treated in a dignified and fair manner.

To assist us in doing our work and also to make it easy for you, it is important that

you listen to the question that is being asked at any particular time. Listen to the

question one at a time. Make sure you understand the question that has been asked

of you.

Once you've understood the question, please answer it as directly as possible and to the point
and stop and let the person who asked you the question ask you another one or ask you a
follow-up question. Do not try to use the one question you've been asked to tell too many
stories that links into every different angle of the story. Answer one question at a time and
let the lawyer who asked you the question ask you the next one.

Be truthful in your answers to the questions. That is very important. You've

already sworn to do that or given your solemn declaration to tell the truth. That is
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all that we ask of you. Please tell the truth at all times.

In doing that it may be the case that you have not understood the question. Do not
be shy to say that, to say you do not understand the question. In also telling us the
truth, it may be the case that you may not remember the answer, you tell the
questioner or the Court that.

It may also be simply that you do not have an answer. You do not know the answer
to the question. It's all right also to say that, and we leave it to the lawyer to see
whether they can try and assist you in remembering, or jogging your memory, or
pointing to you some information that may help you answer the question better. But
it is important, again, to just listen to the question, understand it and answer it. Do
not try to guess at an answer. If you must guess at an answer, it helps you if tell us
that that is a guess-work. But try to avoid guess-work.

Also try to avoid drawing inferences unless you must draw them. When I say
"inferences" it means answer something that is not obvious but you only arrive at it
when you put two things or three together, you say, "Well, if this plus this, then the
third thing must be right.", and you give us that third thing. Try to avoid that. The
example I use is mathematics. We're all taught in school that one plus one equals
two. So that two equals to either inference you draw. Try not to give us that. We
are more interested in your one plus one and then let the lawyers and the Chamber
work out the mathematics whether it equals two or not.

Now, there is one important aspect of our work, your work now, that I need to draw
your attention. When I say "your work," it means you've come here to tell us a story,
to answer the question, if you've got the answers to the questions. It is important
that whatever you tell us, it's rightly understood by everyone and the record of it is

made and kept by the Court.
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1 To do that, we have a team of court staff who are helping us. They're very much
2  part of the work. Without them we cannot do this successfully. They are the
3 interpreters and the court reporters.
4 You will not see them from where you are, but they hear you only through the use of
5 their headphones. They're connected to the audio system in the courtroom. So
6 they need to hear you clearly and correctly. To do that it is important that we do not
7 have two people overlapping on the microphone. So if you are talking at the same
8 time as I am talking, or the Prosecutor is talking at the same time you are talking, we
9 try to avoid that.
10 In order to help us avoid that, we've come up with what we call the five-second rule.
11  Because we're hearing you by video link, it is particularly important that the
12 five-second rule be observed. The five-second rule is counting up to five in your
13  mind before you start answering a question that has been asked. So you wait until
14 the questioner has finished asking you the question and then you count to five in
15 your mind, and then you start answering, so that while you're counting to five there
16  is a pause that is created. During -- that pause helps to clear the microphone to
17  ensure that two people are not talking at the same time. So when you now start
18 answering the question we would have heard you from the beginning of your answer
19 to the end of it, and the person asking you the question also knows to wait for five
20 seconds after you are done answering to ask you the next question, again, to avoid
21  overlapping speakers on the microphone.
22 Do you understand?
23 THE WITNESS: (Interpretation) Yes, I understand.
24  PRESIDING JUDGE EBOE-OSUJI: It is very, very important, please, to keep this in mind.

25 Itis also important for you to speak at a moderate pace. Do not speak too fast. The reason
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for that is also to help the interpreters. You know, you are speaking in Kiswahili and what
you are saying is being interpreted by an interpreter, and the court reporter would have to
record all that, so if you speak too fast the interpreter may not be able to follow you easily.
So it is for that reason that you need to speak at a moderate pace. Not too slow, but not too
fast. Just pace yourself in a way that allows somebody who is interpreting you to capture
what you are saying. We will try to remind you from time to time, but help us with also
keeping all that in mind.

Now, we understand that Mr Njuguna has informed you that it is an offence at the

ICC to tell a lie deliberately when you are giving your testimony. We also

understand he has told you that it is an offence at the ICC to give evidence which you
know to be false or to be forged.

I remind you please to keep all that very clearly in mind. I also need to briefly

inform you that you are required to not be disruptive during your testimony and to

follow the directions given to you by the Chamber because failing to do that, follow

the direction of the Chamber, may result in certain sanctions against you which may
include even a fine. So far that has not happened with any witness who has testified

and we hope that you will not be the first.

We also understand that Mr Njuguna has advised you that you have a right to object,

and he is there to help you with that, but also keep that in mind. If any question you

are asked may lead to you incriminating yourself, Mr Njuguna was specifically

retained by the Court to assist you with such objections.

There are some measures that -- when such objections are made, the Chamber may

still require you to answer the questions after giving certain assurances, which we've
already given. Mr Njuguna was in court when we made a ruling earlier today

granting certain assurances to you, and we've also outlined in that ruling the
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measures that the Chamber has indicated in order to give effect to the assurances we

have put in place or we've given.

So with all that in mind, the first questioner to you would be Mr Garcia, one of the

lawyers for the Prosecutor. Once more, thank you for joining us. And listen

carefully and answer the questions. Thank you.

MR GARCIA: Good afternoon, your Honours. Just, if I may, before I start my questioning
of the witness, one simple observation is that I've noticed that in the several interactions
between the witness and the OTP, the witness has expressed himself in English during
statement taking and interviews, and I know that, if my recollection is correct, for another
previous witness -- I understand that there is an interpreter who is present, maybe it can be
suggested to the witness whether he is able -- it seems from the material that I have in front of
me that the witness is able to express himself in English and should he encounter some
difficulty along the way, with anything that he wishes to express more clearly, there is an
interpreter on hand and he can -- we can resort to the interpreter.

So I leave that in the Court's hands, obviously.

PRESIDING JUDGE EBOE-OSUJI: That is indeed a good matter to raise.

Witness, we note that you --

THE WITNESS: (Interpretation) I understand you.

PRESIDING JUDGE EBOE-OSU]JI:  Witness, what we -- we note that you now so far have
been speaking to us in Kiswahili and there is interpretation going on. Of course, I
understand why you want to speak in Kiswahili. If it is the case that that is the language that
is more native to you, even though you can also speak English, that is, say, the concern is
understood, people who are testifying in court want to retain control of the language they will
use in communicating, that's all right, but it's often the case that witnesses are also able to

speak English very proficiently. We would prefer in those circumstances that such witnesses
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do testify in English.

The reason for that is it helps to reduce some arguments about whether the

interpretation that was given of what was said was correct or not. So it is best that

the witness starts in English, in this case, and if as the testimony progress, if there is a

real need from time to time for the witness to express themselves in Kiswahili we will
accommodate that.

Do you understand?

THE WITNESS: (Interpretation) Yes, I can understand you very well, but I would like to
request that I be allowed to testify in Kiswahili.

MR KIGEN-KATWA: Mr President, I had hoped to say something, before the witness could
respond, to the effect that we would, on our part, as the Defence, particularly Mr Sang's
Defence, we would be happy that the witness tries to speak in English and if it becomes
difficult we can revert back to Kiswahili. That's what I had wished to say.

PRESIDING JUDGE EBOE-OSUJI:  Let's go to private session.

*(Private session at 3.05 p.m.) Reclassified as Open session

THE COURT OFFICER: We're in private session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Hooper, do you have any observations in that regard?
The Prosecutor has indicated that matter and we've heard from Defence counsel for Mr Sang.
MR HOOPER: Ihave no observations. Thank you.

PRESIDING JUDGE EBOE-OSUJI:  All right. Mr Njuguna, it is -- the Chamber will have the
witness start in English. Let's start in English and then if it becomes too difficult to proceed
we will revert to Kiswahili.

MR NJUGUNA (via video link): I'm guided, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

Witness, we will have you speak in English for now. We will be alive to your
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preference to speak in Kiswahili, but let's start, let's begin with English and see how

we do, okay?

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR GARCIA: Your Honours, I wish to start in private session for about five minutes with
questions regarding the PIS, or the CV, of this witness.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

MR GARCIA: Iunderstand we are in private session. We can remain.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MR GARCIA: I'djust ask if the PIS can be shown to the witness, please?

THE COURT OFFICER (via video link): Mr Garcia, the PIS has been shown to the witness.
QUESTIONED BY MR GARCIA:

Q. Now, Mr Witness, the document that you have before you is what we call here in the
court a PIS document - and if you'll notice it has two pages - and on this PIS there are -- there
is obviously protected information. There is information regarding locations.

I'll ask you to look at page 2. Now at the top of the page you'll see that there are

locations and there are four locations that are designated there, there are also a theme

with individuals and there are 18 people - 18 different individuals - that are named

there, and finally there are two organisations at the end of the page starting on the

next page.

Now it might occur that for certain parts of your testimony we will be doing them in

public session, which means that if you are to refer to any of these locations or

individuals or organisations and that there is a risk that this might identify you, I'd

ask that you refer to these locations, individuals or organisations using the number

that is attributed to them.
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Do you understand that?

WITNESS: KEN-OTP-P-0495

(The witness now speaks English)

THE WITNESS: Yes, I understand.

MR GARCIA:

Q. SojustI'd ask you to bear that in mind, and obviously when I am -- when I am going to
be questioning you I'll alert you to that as well and I'll ask you to refer to your PIS document
and select the number that corresponds to the person or the location or the organisation
you're speaking about.

I'd ask you now to look at the last page on this PIS document, page 4. Do you have

that before you?

A. Yes. Paged4, yes.

Q. Now, if you look at the top of this page the header is "CV/Personal Information,” so this
is basically personal information that we have on you that we've retrieved from your
statements to the Prosecution and information you would have given to the Prosecution in the
past. The exercise I am just going to embark on is very brief and I'm just going to ask you
some questions to confirm the information on this. First of all, I notice that your name is at
the top obviously. That's correctly spelled?

A.  Yes.

Q. Ethnicity. You're of Nandi ethnicity, of Kalenjin ethnicity; is that correct?

A. Nandi, yes.

Q. Now, it says here that the languages - and I imagine these are the languages that you
speak and understand - are Nandi, Kiswahili and English. Is that correct as well?

A.  Yes.

Q. And in personal background information it says here that you were born on (Redacted)
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(Redacted) in (Redacted) and presently you're (Redacted). Is

that information correct as well?

A.  Correct.

Q. Now, regarding your education, I might have a couple of questions for you just so that
we can complete the information here. It says here that you (Redacted)

(Redacted); is that correct?

A. Yes.

Q. Italso says that you completed (Redacted) and it's (Redacted)

and we don't have the date on which you completed (Redacted). Are you in a position
to give us that date?

A. Approximately in '(Redacted).

Q. Just to be clear, I understand that it's (Redacted) and it

says that you started in (Redacted). When would you have completed? In what year?
A. No, Icompleted in (Redacted), not started in (Redacted).

Q. Thank you. Soyou completed in (Redacted). Now, there is -- (Redacted).

I'm sorry about the pronunciations.

PRESIDING JUDGE EBOE-OSU]JI:  Can we wait one second. Watch your pace, Mr Garcia,
but let's -- has he put on record that he did indeed -- he said he completed (Redacted).
So you did go to -- you did attend (Redacted)

(Redacted), is that it?

THE WITNESS: Yes.

PRESIDING JUDGE EBOE-OSUJI:  Okay.

MR GARCIA:

Q. Now, if we just follow, the (Redacted) is - and I'm sorry for the

pronunciation - (Redacted). Is that information correct as
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well?

A. Yes, correct.

Q. Now, just to finish off this section, we have that you (Redacted) in (Redacted),
(Redacted). We don't have the dates. Would you be able to give us the dates at this time?
A.  Icannot remember.

PRESIDING JUDGE EBOE-OSUJI: Did you (Redacted)?

THE WITNESS: Yes.

MR GARCIA:

Q.  Just one question on that matter, Mr Witness. Did you -- did you (Redacted)
(Redacted)?

A.  Yes.

Q. Now, let's move on to your work experience. We have information that you -- you
have been (Redacted). Is that your present occupation, or do you have

another occupation?

A.  Still the same occupation.

Q. Italso says here that you're -- that you were or presently are (Redacted)

(Redacted). We have the start date -- start year of (Redacted). Are you still working as a
(Redacted)?

A. No, I'm no longer working with (Redacted).

Q. Canyou tell the Court, Mr Witness, in what year - and if you have a month obviously
and a specific date it would also be helpful - did you cease working as (Redacted)
(Redacted)?

A. It was (Redacted). (Redacted).

Q. Now, just before I move on to questions regarding (Redacted), can you just

explain -- could you explain to the Court briefly what is (Redacted)?
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1 A. (Redacted)

2  (Redacted)

3  (Redacted)

4  PRESIDING JUDGE EBOE-OSUJI:  (Redacted)

5 THE WITNESS: (Redacted)

6 (Redacted)

7 MR GARCIA:

8 Q. And I understand, Mr Witness, that this is (Redacted)?

9 A. Yeah,it's (Redacted).
10 Q. Now, if you can help us as well, you say that you were (Redacted)
11 (Redacted). Iunderstand that it goes by (Redacted). Can you tell us
12 exactly what (Redacted)?
13 A. (Redacted)
14  (Redacted)

15 Q. Now, (Redacted)?

16 A. (Redacted)

17 Q. Canyou give the name of that (Redacted) to the Court?

18 A. (Redacted)

19 Q. Now, was there someone (Redacted)?

20 A. Yeah, (Redacted).

21 Q. Now, is the name of that person -- look inside your PIS document. Is the name of that

22  person on page 2 under "Individuals"?
23 A. Page?2? Yeah number] --
24 MR HOOPER: Your Honour, can I just indicate that this area of (Redacted) is a contentious area

25 andI'd ask my friend to frame his questions in the light of that observation.
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Thank you.

MR GARCIA: Duly noted, your Honour. I'll frame my questions accordingly. Ididn't
think it was a contentious area, but that's fine.

PRESIDING JUDGE EBOE-OSUJI:  The witness did indicate that the person is number 1.
MR GARCIA:

Q. Now, Mr Witness, thank you for that response. And in the future, as you've just done
right now, when there is a question regarding a name which could potentially identify you,
I'd ask you to look at page 2, actually, and I'll ask the court officer to help in that regard so
that you can give us the number of the person.

Now, you've said that person - the person who was number 1 - was (Redacted)

(Redacted). Could you briefly tell the Court what were (Redacted)

(Redacted) at the time?

A.  Actually, (Redacted).

Q.  Tjust want to make sure, Mr Witness. I understand that you worked there from (Redacted)
(Redacted). Are you telling us you're not able to tell the Court what (Redacted)
(Redacted) at the time?

A. Yeah, (Redacted)

(Redacted)

(Redacted)

Q. Letme ask you this, Mr Witness. When you were working as (Redacted), what were
exactly (Redacted), as you say, (Redacted)

(Redacted)? What would you do in those circumstances?

A. Inormally (Redacted)

(Redacted)

Q.  And just so that I can understand better what exactly you were doing (Redacted), did
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you (Redacted)

(Redacted)?

A. No, I don't have (Redacted)

(Redacted)

(Redacted)

Q. Ijust want to make sure for the record, Mr Witness, did you ever (Redacted)
(Redacted)?

A. (Redacted)

(Redacted)

Q.  And now you say that you started in (Redacted). Do you remember the month in which you
started working (Redacted)? What month in (Redacted)?

MR HOOPER: Can I just indicate that it's not accepted that this witness did start in (Redacted).
It's a contentious matter.

MR GARCIA: Your Honour, I do believe that the Defence will have the opportunity to
cross-examine the witness on the statement of the witness, what he's -- what he's stated in
court, so I don't quite understand the objection.

MR HOOPER: Well, the witness himself hasn't stated in court that he started in (Redacted). If
one reviews the questions you'll see that that may have been stated by counsel for the
Prosecution, but it hasn't been actually stated specifically by the witness and that's a
contentious matter, I've already highlighted that and I just make it doubly plain that's the
position. So my friend can ask his questions on that, but please not leading with dates and
suggestions of (Redacted) and the like.

MR GARCIA: Well, just to clarify that matter, the witness has indeed confirmed that. He's
confirmed the information is correct on the CV. And if one looks at page 88, lines 5 to 11, the

witness does confirm. In fact, I put it to him that he had started on (Redacted). So that matter has
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already been --

MR HOOPER: Well --

MR GARCIA: -- confirmed by the witness.

MR HOOPER: -- unfortunately, I don't want to take up time, it was a compound question
and he gave you an answer to the latter part of it. But I've made it plain, we do not accept --
PRESIDING JUDGE EBOE-OSUJI: Mr Garcia, you will have to -- you now have the witness
on the stand. Yes, you will have to revisit that matter. And there have been some
compound questions. If you remember, I even intervened to claw back certain parts of
questions. So let's keep an eye out for those.

MR GARCIA:

Q. Now, Mr Witness, we're just going to clear up this matter, actually.

I'd ask the -- page 4 of the PIS to be shown once again to the witness.

THE COURT OFFICER (via video link): Page 4 is presented to the witness.

PRESIDING JUDGE EBOE-OSUJI: Witness, what year did you start working (Redacted)?
A. Ican't remember specifically, but it was (Redacted).

PRESIDING JUDGE EBOE-OSUJI: Mr Garcia, you can take it from there.

MR GARCIA:

Q. TI'll ask you this question, Mr Witness, just so we can get some clarity, if we can, on this
issue. Do you remember if you started working (Redacted)

(Redacted)?

A. I'm not getting your -- what you are asking.

Q. I'll put the question to you again, Mr Witness. The elections in Kenya in 2007, we all
know that the voting was on 27 December and that the results were published on 30
December 2007. Were you already working (Redacted)?

A. Yes.
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Q. Now, Mr Witness, are you able to recall --

MR HOOPER: Now, that's a leading question. You know, having done my best and
utmost to indicate that this was a contentious area, that question should have been put in a
more neutral manner.

PRESIDING JUDGE EBOE-OSU]JIL:  The objection is overruled. Proceed.

MR GARCIA:

Q. Now, Mr Witness, do you recall, are you able to recall today whether it was (Redacted)
(Redacted)?

A. Tcan'trecall

Q. Now, you mentioned, Mr Witness, a person known as -- a person named (Redacted).
Could you tell us exactly what (Redacted)?

A. Talso don't know (Redacted).

Q. Allright. Are you saying that to this date in 2014 you have no idea of what (Redacted)
(Redacted)?

A. Tknow (Redacted).

Q. And are you able to recall any (Redacted) at the time as

(Redacted)? What was (Redacted)?

A. Probably (Redacted).

Q. And can you tell us why exactly (Redacted)? For what reason or on what
circumstances (Redacted)?

PRESIDING JUDGE EBOE-OSU]JIL:  Before -- before that, before that, Witness, you said
"probably". Do you remember what I advised you, that think about the answer to the
question and answer it. Try to avoid guesswork. And this is a classic example of what we
would call guesswork when you say "probably."

Are you able to tell us whether you know that (Redacted)?
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THE WITNESS: No, I don't know.

MR GARCIA:

Q. Now, Mr Witness, in your work (Redacted), did you know any other
(Redacted)?

A. No.

Q. Do you know the name of (Redacted)

(Redacted) until the time you left?

A. No.

Q. Maybe you'll be able to help us, Mr Witness, but did you (Redacted)
(Redacted) during your work there for -- from (Redacted) 'til (Redacted)?
A. Tdon't understand what -- what you are asking.

Q. Tunderstand that you were working (Redacted) from (Redacted) to (Redacted). Did
you (Redacted)?

A. Yeah, I would (Redacted).

Q. Now, apart from (Redacted), did you ever (Redacted)

(Redacted)

in those years, (Redacted) to (Redacted)?

A.  Yeah, we could speak with number 1, who was mentioned, number 1.
Q. Now, when you say "we could speak," I'm assuming that you're saying you would
speak with number 1?

A.  Yeah, I would speak with number 1.

Q. And on what matters would you speak with number 1 about?

A. WhenI (Redacted)

(Redacted)."

Q. Isthere any other reason related to the work (Redacted) that you would speak to
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person number 1?

A. No.

Q. Now, apart from person number 1, did you (Redacted)
during those years?

A. No.

Q. AndIunderstand from -- from your testimony today is that you don't know (Redacted)
(Redacted) during that period, the period

of -

Yes.

-- (Redacted) to (Redacted)?

Yes.

Now, (Redacted), were you (Redacted)?

No. It was (Redacted).

O T S e

And just one last question for the moment, because I might come back on this, on your
work (Redacted), but was this (Redacted)?

A. Itwasn't (Redacted). It was not (Redacted).

Q. Now, Mr Witness, if we look at the bottom, the last entry regarding your work
experience, it says here that you (Redacted) and it says

here (Redacted). Is that information correct?

A.  Yes.

Q. Now, can you tell the Court briefly what (Redacted)?

A. (Redacted)

(Redacted)

(Redacted)

Q. Now, Mr Witness, I'd like to ask you a question in reference to the time before the 2007
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1 elections and during the post-election violence. Where were you living at that time?
2 A. Pardon? Pardon?
3 Q. Yes. I'mnotsureyou -- you heard me on that one, Mr Witness. I'm going to repeat.
4 During that period of 2007 during the election period and during the post-election violence,
5 where exactly were you residing? Where were you living at that point in time while this was
6 going on?
7 A. Iwasathome.
8 Q. And where was home at the time? Was it a village, a location?
9 A. (Redacted) location.
10 Q. Now, was there a particular village within (Redacted) location where you were living at the
11  time?
12 A. (Redacted).
13 Q. Now, just for the future, Mr Witness, since we are in private session for the moment, if
14 youlook at page 2 -- and if we can show the witness page 2 of his PIS -- the first location
15 indicated there is (Redacted) village. So in the future, Mr Witness, should we be in public
16  session and you want to refer to the village where you were residing, just give the number of
17 the location.
18 PRESIDING JUDGE EBOE-OSUJL:  You mean the number of the village?
19 MR GARCIA: The number of the village, indeed.
20 Q. Now, Mr Witness, you've spoken about (Redacted) location. So the village, (Redacted)

21  village, is within (Redacted) location. Is that within a specific ward?

2 A. Yes.

23 Q. And what ward -- which ward would that be?

24 A. (Redacted) ward.

25 Q. And can you tell us whether (Redacted) ward included other locations at the time? I'm
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speaking about 2007/2008.

A. Yes, it included (Redacted).

Q. Now, (Redacted) I notice is spelled correctly, (Redacted) as well. (Redacted) is (Redacted).
We've had that before. And the last name that you mentioned, could you please give us a
spelling for that?

A. Isit the word -- had -- had -- I had (Redacted) locations, not (Redacted) locations: (Redacted),
(Redacted).

Q.  Now, Mr Witness, am I correct in stating that the (Redacted) ward at the time was within the
parameters of the (Redacted) constituency? Is that correct?

A.  Yeah, it was in (Redacted) constituency.

Q. And your specific village, village number 1, can you tell us what was the predominant
ethnic group in that village?

PRESIDING JUDGE EBOE-OSU]JI:  Before you answer that question, let's go back to line 6.
Did the witness actually say "(Redacted) constituency" or "(Redacted) constituency?"

MR GARCIA: Theard the witness say "(Redacted) constituency."

THE WITNESS: (Redacted) constituency.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR HOOPER: I don't want to interrupt my friend, but can I just place on record the
observation made by myself and others that the image that we're receiving is unclear. Itis
not -- it is not as clear as it's been, I understand, with other witnesses. There is a -- morphing
features. It's quite difficult, if not impossible, to, as it were, make observations in respect to
the image. I can hear quite well, but not the image.

PRESIDING JUDGE EBOE-OSU]JI:  From my own observation, the image I'm getting now is
not as clear as some of the images received from time to time with the last witness, but it is

not worse than images of the last witness at some other times as well. So, yes.

16.09.2014 Page 83



ICC-01/09-01/11-T-137-Red-ENG WT 16-09-2014 84/92 SZ T

Pursuant to Trial Chamber V(&) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0495

MR HOOPER: (Microphone not activated)

PRESIDING JUDGE EBOE-OSU]JI: It may be is --

MR HOOPER: (Microphone not activated)

PRESIDING JUDGE EBOE-OSU]JI: It has not been as clear so far as it has been sometimes
with the last witness.

MR HOOPER: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  All the point is it's not within the -- beyond the bounds of
what I'll call the norm from the last witness.

MR HOOPER: (Microphone not activated) But it may not permit an essential quality, or
feature, or aspect of video imaging for courts and that is in serving to illustrate demeanour.
That's -- that's the difficulty.

PRESIDING JUDGE EBOE-OSU]JI: I do understand --

MR HOOPER: Yes, I know you fully understood my point.

PRESIDING JUDGE EBOE-OSU]JI:  -- the point, yes.

MR HOOPER: But its limitations, I think, conform with that -- with that observation, with
that criticism. That'sall. ButI--

PRESIDING JUDGE EBOE-OSU]JIL:  Definitely we do not have high-definition pictures here.
That's the point. We've never had it, but we have to make do with what we have.

MR HOOPER: Yes, but in fact we've had better quality pictures, and it might be that the
technicians might be able to raise the standard of the image.

PRESIDING JUDGE EBOE-OSU]JI:  That point is noted.

MR HOOPER: Thank you.

PRESIDING JUDGE EBOE-OSU]JIL:  Also the technicians will see what they can do to improve
the quality, if possible, but with -- without it on the record we can proceed.

MR GARCIA:
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1 Q. Now, Mr Witness, during that period of time prior to the elections of 2007, what -- what
2  party were you a supporter of? What political party?
3 A. Iwas(Redacted).
4 Q. Thank you, Mr Witness. Now, Mr Witness, I'd like you to bring you to the -- the day of
5 the elections, the day where people had to cast their votes in the election, Kenyan election in
6 2007, that was the 27th of December. Can you tell us where exactly you went to cast your
7 vote on that day?
8 A. Iwould cast my vote in station 2.
9 Q. Canyou tell us what the atmosphere was like there at the -- at that voting station on 27
10  December?
11 A. The atmosphere was cool.
12 PRESIDING JUDGE EBOE-OSU]JI:  Witness, when you say "station 2," are you speaking
13 about location 2 on the PIS?
14 THE WITNESS: Yes.
15 MR HOOPER: Isee we're still in closed session. I don't know if that's necessary with the
16  reference to the numbers.
17 MR GARCIA: We can go back into public session, your Honour.
18 PRESIDING JUDGE EBOE-OSUJI: We will go back to public session.
19  Witness, we will be going to public session, and when we are in the public session do
20  take care to not reveal identifying information, information that identify -- or, might
21  identify you, your name, names of relatives and close friends, or the address where
22 youlived or live.
23 It's also important to avoid giving out in public session information that are unique, so unique
24 that anybody else who may also know about that information could begin to put things

25  together to say -- to figure out it is you who is testifying.
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Such information, including identifying information, you may still have to give to the
Court, but we will go back into private session for you to give such information. Do
you understand?

THE WITNESS: Yes, I understand.

PRESIDING JUDGE EBOE-OSU]JI:  Yes. We will now go back to public session.

(Open session at 3.44 p.m.)

THE COURT OFFICER: We're in open session, Mr President.

And I take this opportunity to remind the Prosecution to be careful with his PIS.

MR GARCIA: Thank you, court officer.

Q. Now, Mr Witness, just be mindful of the fact we are back in public session now. There
is a question that remained unanswered from our private session, and the question is the

following: I asked you in regards to location number 1, on page 2 of your PIS, whether

you --
A.  Yes.
Q.  -- whether you can tell us what is the -- or, what was the predominant ethnic group at

location number 1 during the elections and post-election violence time?

Kalenjins.

Were there any other ethnic groups residing in location number 1 at that time?
Yes.

Which ones?

> O > O

There were Luos, Kikuyus -- Luos and Kikuyus and even Luhyas.

Q. Now, Mr Witness, if you're able -- would you be able to tell us in terms of -- roughly in
terms of percentage how many -- what percent -- what part of -- what percentage of the
population was Kikuyu at the time?

A. I cannot estimate.
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Q. Letme ask you this: Would you say that it was more or less than 10 percent of the
population?

A. Isayldon't--Icannot -- I cannot be able to estimate.

Q. Now, Mr Witness, prior to this election date, 27 December 2007, did you ever have the
occasion of attending any political rally?

A. No.

Q.  Just so that it can be clear on the record, are you telling the Court that at no time during
the campaign period of 2007 did you attend any political rally, whether it be ODM or PNU or
other political party?

A. Yes, I never attended.

Q. And, Mr Witness, did you ever attend any meeting in this period of time during the
campaign period of 2007, any meeting with other people regarding the elections?

A. No.

Q. Andas--

PRESIDING JUDGE EBOE-OSU]JIL:  For the record, Mr Garcia, did the witness say "No" two
times or once?

MR GARCIA: TI've heard him say "No" twice, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Twice.

MR GARCIA: TI'll be -- I stand correct --

PRESIDING JUDGE EBOE-OSU]JI: What I mean is look at lines 24. It crosses over to line 2
on the second page. This might become important later. That's why it's important that

we get the -- | heard the witness say no only once to your last question, so I might -- and I did
not hear him say "No" and "No" before you finished the question. Was I wrong?

MR GARCIA: Your Honour, I'll just -- I'll ask the question again so we can be sure and it can

be clear on the record, there will be no --
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PRESIDING JUDGE EBOE-OSU]JI:  No, it's not about him having said "No" to the question;
it's whether he interrupted you before you finished to say "No" and repeated the "No" after
you finished. I only heard him say "No" once after you finished.

MR GARCIA: That was same for me, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

MR GARCIA: Ionly heard him say once "No." Ididn't hear two "No's.

PRESIDING JUDGE EBOE-OSUJI:  Thank you. So let's leave it at that and proceed.

MR GARCIA:

Q. Now, Mr Witness, to your knowledge, at the time during that campaign period 2007,
did you hear of any -- any rallies, political rallies going on in -- in your location or near your
location?

A. Yeah. Icould hear, butInever attended.

Q. And can you tell the Court where exactly you heard that these rallies had been held
during the campaign period?

A.  Icould hear the rallies were held in Eldoret, in Nairobi, and other parts of the country.
Q. Now, let's just go with the -- what you heard regarding a rally having occurred in
Eldoret. Do you remember in what month, what date this rally would have been held?

A. No.

Q. Areyou able to recall today, Mr Witness, for what political party this rally was held at
the time?

A. Tcan't recall.

Q. Do you recall, Mr Witness, whether you gave the Prosecution this type of information
regarding a rally when you met with them initially?

A. Pardon?

Q. Do you recall, Mr Witness, whether you ever spoke to the Prosecution about a rally in
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Eldoret?

A. No, I never mentioned anything to do with Eldoret.

Q. Allright. Justso that we have that clear on the record, you've never mentioned to any
member of the OTP anything about a rally in Eldoret during the campaign period of 2007;

is -- is that your testimony today?

A.  Yes.

Q. Now, Mr Witness, do you remember today while you're testifying having attended any
meeting -- political meetings --

A. Idid not attend --

Q.  -- during the campaign period? Just wait -- Mr Witness, wait. Iknow I'm taking a
pause, but it's for the benefit of the people who are translating what I'm saying. But just wait
until I complete my question and you'll have the time to answer it.

Do you remember having attended any meeting, any political meeting, in your region

or nearby your region during the 2007 campaign?

A. Inever attended any political meeting.

Q. Now, during that same period, during 2007 campaign period prior to the elections, did
you ever attend any meeting where there would have been talk about the elections?

A. No.

MR GARCIA: Could we possibly go into private session, your Honour, for a couple of
minutes?

PRESIDING JUDGE EBOE-OSU]JI:  Private session.

*(Private session at 3.55 p.m.) Reclassified as Open session

THE COURT OFFICER: We're in private session, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MR GARCIA:
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1 Q. Now, Mr Witness, do you remember -- do you recall today having met with the
2 members of the OTP from 8 to 11 November 2012? Do you remember that?
3 A. Ican't remember properly.
4 Q. Letme askyou this, Mr Witness: Do you remember ever having made a statement to
5 the OTP and signed a document, 17 pages, initialising every one of the pages and signing the
6 last page as your statement to the OTP? Do you remember that happening in the year --
7 A. Iremember --
8 Q. --2012?
9 A. Iremember the -- the -- signing the statements, but whatever contains in that statement
10  was not from me, but it was from the OTP.
11 Q. Canyou explain that to us, please?
12 A. Ican't be able to explain in English. That's why I requested Swabhili.
13 Q. TIlask--T1askyou this, Mr Witness: You've said that the information did not come
14 from you in this statement. Am I correct in understanding you that way?
15 A.  Yes.
16 Q. Sowho did the -- from where did this information that's in this 17-page statement come
17  from?
18 A. Ifound the statement already there in the -- with the OTP.
19 MR GARCIA: I'm mindful of the time, your Honour. I think it would be useful to show the
20  witness the statement and ask him more questions in that regard, but in light of the time, I
21  think that it might be a good place to stop for the day and continue tomorrow morning.
22  PRESIDING JUDGE EBOE-OSUJI:  So there's nothing we can do in 3 minutes?
23 MRHOOPER: I'd--
24 MR GARCIA: We can -- we can, your Honour. If the Court officer can show him the first

25 page of the statement 0084-0236, and it's at tab 7 of the Court's binder.
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1 PRESIDING JUDGE EBOE-OSU]JIL:  Before you proceed, Mr Hooper is on his feet.
2 MRHOOPER: We'rein private session. Is that necessary? We've been in private session
3 for anumber of these questions, but they have no identifying aspect.
4 MR GARCIA: The fact of the matter is, your Honour, I have no idea what the witness is
5 going to be saying, and from the way he started, I have no idea of how he's going to continue
6 either, so I think it would be a good precautionary measure to continue in private, at least
7 until we understand what he is going to be saying, the crux of what he's going to be stating to
8 wus.
9 PRESIDING JUDGE EBOE-OSUJI:  Yes, but what I meant from my part was, I can
10  understand the questioner saying, well, I do not want to bring up a document towards the
11  close of the segment, towards the close of the day, but then there could be a question
12 somewhere else that could be asked on a discrete topic so that when we come back the next
13 day we'll start with the document. That's what I had in mind, but given the time it will take
14 to bring up the statement and go through it now -- but if you don't have any other question
15 ready to go, we might as well adjourn.
16 MR GARCIA: For the moment, your Honour, given that we are dealing with this statement,
17  Ithink it would be best if we continue on that line of questions.
18 PRESIDING JUDGE EBOE-OSU]JIL:  So you -- well, we will then adjourn now and reconvene
19 tomorrow at 9.30.
20 Court is adjourned.
21 THE COURT USHER: All rise.
22 (The hearing ends in private session at 3.59 p.m.)
23 RECLASSIFICATION REPORT
24 Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September

25 2013, and the instructions in the email dated 8 January 2015, the version of the
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