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International Criminal Court1

Trial Chamber V(a) - Courtroom 12

Situation:  Republic of Kenya3

In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap Sang4

- ICC-01/09-01/115

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia6

and Judge Robert Fremr7

Trial Hearing8

Monday, 15 September 20149

(The hearing starts in open session at 9.38 a.m.)10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, the case please.15

THE COURT OFFICER:  Thank you, Mr President.  The situation in the Republic of16

Kenya, in the case of The Prosecutor against William Samoei Ruto and Joshua Arap17

Sang, ICC-01/09-01/11.18

We are in open session.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.20

Appearances?21

MR STEYNBERG:  Thank you, your Honours.22

For the Prosecution the appearances remain the same, save that Jasmina Suljanovic23

replaces Grace Goh as case manager.24

MR NARANTSETSEG:  Good morning, your Honours.25
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On our side our appearance remains the same.1

Thank you.2

MR KIGEN-KATWA:  Good morning, your Honours.3

Mr Sang's team remains the same.4

MR KHAN:  Good morning, Mr President, your Honours.5

Mr Ruto's team remains the same.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.7

And in Nairobi, Mr Mutai we -- I see that you are present.8

MR MUTAI (via video link):  Yes, Mr President.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much, with the witness.10

Mr Faal, the witness -- you will continue with the witness, but before that again give11

us an indication of what we except in terms of time for the completion of the exercise?12

MR FAAL:  Mr President, my aim is to finish as at the end of this first session.  In13

the event that is not possible, I would not take more than 20 minutes of the second14

session.15

PRESIDING JUDGE EBOE-OSUJI:  And Mr Kigen-Katwa?16

MR KIGEN-KATWA:  Mr President, I still propose to complete within one session of17

one-and-a-half hours.18

PRESIDING JUDGE EBOE-OSUJI:  So far, Mr Steynberg, do you see a need to19

re-examine thus far?20

MR STEYNBERG:  Your Honours, there are some isolated aspects I do intend to21

return to which may involve calling up some Defence exhibits.22

I'll try to be as efficient as possible.  I expect maybe 15 to 20 minutes.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you.24

Mr Faal -- witness, welcome back.  Mr Faal will continue asking you questions.25
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WITNESS: KEN-OTP-P-0604 (On former oath)1

(The witness gives evidence via video link)2

THE WITNESS:  Thank you, Mr President.3

PRESIDING JUDGE EBOE-OSUJI:  We are now in open session.4

Mr Faal, we remain here in open?5

MR FAAL:  Yes, Mr President.6

QUESTIONED BY MR FAAL: (Continuing)7

Q.   Good morning, Mr Witness, and welcome back.8

A.   Good morning and thank you.9

Q.   May I remind that you are still under oath.  Do you understand?10

A.   Yes.11

Q.   And please be -- also remember the advice the President had given you to listen12

carefully to the questions asked before you answer the request.  Do you understand?13

A.   Yes.14

Q.   Mr Witness, when we closed on Friday we were talking about the ODM rally in15

Kapkatet on 21 December in which Honourable Raila Odinga was said to have16

arrived at 2 p.m. and accompanied by Honourable William Ruto among others.  Do17

you remember that?18

A.   Yes.19

Q.   This morning I wish to first talk about the youth rally you mentioned in your20

diary as having taken place at Honourable Ruto's house on 24 December 2007.  Do21

you remember that?22

A.   Yes.23

Q.   And in your second statement - that is tab 2 in your Honours' binders and OTP24

Exhibit 133, paragraph 29 - there you stated that, "I have entered at 24 December 200725
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in my diary ...", and then certain events that I would not read out.  And then you1

continued by saying that "... a youth rally at Ruto's home," and then you went on to2

say, "I entered this in my 2007 diary some time before this date and I later transferred3

this to the 2008 diary.  I entered the youth rally at Ruto in the 2008 diary in that same4

day in the evening.  I entered youth rally at Ruto's home in my 2007 diary perhaps a5

few days later."6

That is what you told the Prosecution.  Do you remember that?7

A.   Yes.8

Q.   So in your statement to the Prosecution there was a youth rally on9

24 October -- 24 December, rather, at Honourable Ruto's house in 2007?  That's what10

you said, wasn't it?11

A.   Yes.12

MR FAAL:  Mr Witness, I would like to play a video for you and then I'll follow it up13

with question.14

Could you kindly play KEN-D09-0020-0009?  It's a document that's been MFI'd15

previously, it's MFI-T-D09-00040, and the translation is contained in tab 37 of your16

Honours' binder and it's KEN-D09-0020-0031.17

THE COURT OFFICER:  Mr Faal, is the video public?18

MR FAAL:  Yes, it is public.19

THE COURT OFFICER:  Thank you.20

(Viewing of the video excerpt KEN-D09-0020-0009)21

MR FAAL:  You may stop it there.22

Q.   Mr Witness, this video was shot on 24 December 2007 and this was the last23

ODM rally before the election.  Ruto was in Nairobi in this function and not at his24

home holding a youth rally.  What do you say to that?25
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A.   I accept.1

MR FAAL:  Mr President, this is a document that had been seen previously and we2

admitted it together with several newspapers which showed the date of the rally.  I3

do not want to -- wish to go over that point because it's a matter that's had previously4

been dealt with and I can just cite the ERN numbers for your Honours' reference later,5

but I just want to leave this point at that and move on.6

Q.   Mr Witness, before I move further, could you tell us why you accept?7

A.   Because in my diary I had said that I wrote it last year, so it was not true.8

Q.   At the time you spoke to the Prosecution, were you in fact aware that on9

24 December 2007 Honourable William Ruto and ODM members were holding their10

final rally in Nairobi?11

A.   I was not aware.12

Q.   And that's why you lied about that date?  Was it the reason?13

A.   Yes.14

MR FAAL:  Mr President, just for the record, the document I talked about is the15

Daily Nation Article of 25 December 2007.  It is KEN-D09-0020-0006.16

Mr Witness, I would now move on, but perhaps before I do that I should -- this17

document, too, has just been -- had been previously MFI'd.  This time around,18

Mr President, perhaps I should ask that it be exhibited.  The video speaks for itself.19

It's KEN-D09-0020-0009 together with the transcript, but let's first start with the video.20

MR STEYNBERG:  Your Honours, my learned friend has not laid any basis for a21

change in the status of this video based on the three seconds he's played for this22

witness.  The witness wasn't at that rally, he can't comment.23

MR FAAL:  That's a fair observation, Mr President.  Perhaps I just assumed that it24

shouldn't be a difficult --25
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Q.   Mr Witness, did you -- did you see any images of the ODM final rally held at1

Nyayo Stadium?2

A.   No.3

MR FAAL: Thank you, Mr Witness.4

Mr President, since the document had been previously MFI'd, I would not ask for5

anything to be done with it any further since I do agree that the objections with6

regard to exhibiting it is a valid point.7

Excuse me, Mr President.  Let me consult.8

Mr President, my colleagues have just suggested to me to raise the concern that the9

Prosecution has had this video for seven months, or more, and the relevant10

newspapers that support the assertions contained in this video, yet they did not11

bother to investigate this and decided to lead evidence which directly runs afoul to12

this particular video, but that said I'll move on to the next issues.13

Q.   Mr Witness, the other issue you talked about in your diary was at 26 November14

(sic) woman visit to -- Honourable Ruto at his home in Sugoi (sic).  Do you recall15

that?16

A.   Yes.17

Q.   And this is contained in paras 31 and 32 of your diary -- of the statement, excuse18

me.  And do you recall telling the Prosecution that a woman died during the19

stampede at Honourable Ruto's house on this day?20

A.   Yes.21

PRESIDING JUDGE EBOE-OSUJI:  What statement now?22

MR FAAL:  The second statement, Mr President.  It's tab 2 of your binder, Exhibit23

133 of the Prosecution exhibits and it's KEN-OTP-0109-0071.24

Q.   And, Mr Witness, you said in describing this event you "... heard that a woman25
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was accidentally crushed to death in the crowd at [Honourable] Ruto's home," there1

was a stampede.  Do you recall that?2

A.   Yes.3

Q.   And, Mr Witness, it's your -- it's your evidence that Honourable Ruto used to4

hold this event on a yearly basis.5

MR FAAL:  Mr President, perhaps for the record, there is a correction that needs to6

be made it is 26 December -- on page 7, line 6, 26 December and not 26 November.7

Q.   Mr Witness, are we together?  I am talking about 26 December, an event you8

said took place at Honourable Ruto's home.  Do you remember that?9

A.   Yes.10

Q.   And it's your evidence that Honourable Ruto used to hold this event on a yearly11

basis, right?12

A.   Yes.13

Q.   Mr Witness, I want to play a video for you and then I would follow it up with14

some questions.  It's KEN-D09 --15

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal --16

MR FAAL:  Yes, Mr President.17

PRESIDING JUDGE EBOE-OSUJI: -- when you say it was it is his evidence, do you18

mean --19

MR FAAL:  I mean in his statement, Mr President.  I must have misspoke.  In his20

statement.21

PRESIDING JUDGE EBOE-OSUJI:  Okay.22

MR FAAL:  Thank you, Mr President.  May I play this video, KEN-D09-0036-0065.23

And the translation, Mr President, is contained in tab 38, that is KEN-D09-0036-0066.24

Kindly play the video.25
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(Viewing of the video excerpt KEN-D09-0036-0065)1

MR FAAL:2

Q.   Mr Witness, this was the only women's meeting at Honourable Ruto's house in3

2007 and this took place in October. What do you say to that?4

A.   I will agree.5

Q.   And, Mr Witness, are you aware that in Kenya it is unlawful to hold a political6

meeting, a political rally two days before the election?  Are you aware of that?7

A.   Yes.8

Q.   Are you aware of that, Mr Witness?9

A.   Yes.10

Q.   And 26 December 2007 would have been one day before the election of 2007,11

correct?12

A.   Yes.13

Q.   And, Mr Witness, if Honourable Ruto had held a women's meeting in his home14

of such a size that there was a stampede in which one woman died, such an event15

would have been reported in the press, would it not?16

PRESIDING JUDGE EBOE-OSUJI:  Disallowed.  That's an argumentative question.17

MR FAAL:  Mr President, I missed what you just said.18

PRESIDING JUDGE EBOE-OSUJI:  That was an argument.19

MR FAAL:  All right.  Thank you, Mr President.  I will rephrase the question.20

Q.   Mr Witness, you agree that if Honourable Ruto had held --21

PRESIDING JUDGE EBOE-OSUJI:  There you go again, Mr Faal.  Always the signal22

is the "if".23

MR FAAL:24

Q.   Mr Witness, there was no report of this event in the newspapers, was it?25
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A.   I don't know.1

Q.   I put it to you, Mr Witness, that the event you talked about did not take place at2

all.  What do you say to that?3

A.   I agree that it never took place at all.4

Q.   And where did you get this story from about a woman killed in a stampede at5

Ruto's home?6

A.   It was my own creation.7

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, the question shouldn't have been asked.8

The witness said he heard according to this statement.  Do we need to ask him where9

he got it from?10

MR FAAL:  I mean about the stampede.  He heard that a woman died and -- but, I11

guess, your observation was a fair one, Mr President.  And the witness did answer12

the question, in any case.  I'll move on, Mr President, if that is all right.13

Q.   And, Mr Witness, the other thing you talked about in your statement was the14

powers of Honourable William Ruto.  I am refer --15

PRESIDING JUDGE EBOE-OSUJI:  Do we have your microphone?16

MR FAAL:  Yes, it's on.  It is on, Mr President.17

PRESIDING JUDGE EBOE-OSUJI:  All right.  Now I can hear you.18

MR FAAL:  Thank you very much, Mr President.19

Mr Witness, I would -- perhaps before I move on, I should ask that this video be20

admitted into evidence.  Mr President, it is a news video, it was a news item by NTV21

and that, by itself gives sufficient indicia of reliability.  It was not produced for the22

purposes of litigation; it was contemporaneous with the events, Mr President, and on23

that basis we ask that it be admitted into evidence.  It is KEN-D09-0036-0065.24

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?25
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MR STEYNBERG:  No objection, your Honour.1

MR KIGEN-KATWA:  We have no objection, your Honour.2

PRESIDING JUDGE EBOE-OSUJI:  The video will be admitted as the next Ruto3

Defence exhibit.4

MR FAAL:  And, Mr President, may I also ask that the transcript --5

PRESIDING JUDGE EBOE-OSUJI:  Let her finish.6

MR FAAL:  Oh, yes.7

THE COURT OFFICER:  Thank you, Mr President.  The document8

KEN-D09-0036-0065, public, will bear the number EVD-T-D09-00258.9

MR FAAL:  And, Mr President, may I ask that the transcript contained in tab 38,10

KEN-D09-0036-0066, be also admitted into evidence?11

MR STEYNBERG:  No objections, your Honours, subject to the normal caveat.12

MR KIGEN-KATWA:  We have no objection, your Honour.13

PRESIDING JUDGE EBOE-OSUJI:  Admitted as the next Ruto Defence exhibit.14

THE COURT OFFICER:  The public document KEN-D09-0036-0066 will bear the15

number EVD-T-D09-00259.16

MR FAAL:17

Q.   And, Mr Witness, do you realise that when you gave your statement to the18

Prosecution, after talking about your biographical information, your diaries and your19

motivation, the next thing you talked about without even discussing the PEV was20

Honourable William Ruto.  Do you -- do you realise that?21

A.   Yes.22

MR FAAL:  That would be paragraph 20, Mr President.23

Q.   And, Mr Witness, why did you do that?24

MR STEYNBERG:  Your Honours, I wonder if this is a fair question, bearing in mind25
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that this is a statement which was taken by OTP investigators and I doubt the1

investigators would have been putting questions to the witness? The structure of the2

statement is not something of the witness's making.3

MR FAAL:  Mr President, the statement is not just taken out of the blue.  It is taken4

on the basis of the existence of certain facts.  That is what the witness is telling the5

Prosecution.  The witness was the person who was present in that interview.  My6

learned friend opposite was not present, neither was I.  He should be able to explain7

how and why that happened, only that we find it odd that that is what happened.8

The witness is in a position to explain why that happened.9

PRESIDING JUDGE EBOE-OSUJI:  But the Prosecutor objected on the basis of10

certain expertise he would have about how things are done in the OTP and how11

lawyers do things in fact when they take information from a witness and for purposes12

for litigation and arrange it a certain way.13

MR FAAL:  Mr President, fortunately I also have that same expertise and from both14

angles, from the investigative angle and from the Prosecution angle, and I find this15

odd.  Perhaps the witness could be given an opportunity to explain why he just16

suddenly went to talk about William Ruto without even talking about the PEV.17

What was the motivation?  Was there any particular reason?18

PRESIDING JUDGE EBOE-OSUJI:  The objection is sustained.19

MR FAAL:  I'll move on, Mr President.  Thank you very much.20

Q.   Mr Witness, you indicated to the OTP that Honourable William Ruto was21

referred to as "Kirgit," which means -- which literally means "bull" in Kalenjin and22

you also said it meant "king."  Do you remember that?23

A.   Yes.24

Q.   Mr Witness, as far as you know, do Kalenjins have kings?25
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A.   They don't have.1

Q.   And even though you are aware that Kalenjins don't have kings, you referred to2

Honourable Ruto as king?3

A.   Yes.4

PRESIDING JUDGE EBOE-OSUJI:  Now, where are you looking at?5

MR FAAL:  I am looking at paragraph 21 of -- 20 or 21 of his first statement,6

Mr President.7

PRESIDING JUDGE EBOE-OSUJI:  Paragraph 20?8

MR FAAL:  Yes, paragraph 20, Mr -- just a moment, Mr President.9

PRESIDING JUDGE EBOE-OSUJI:  It is at paragraph 20?10

MR FAAL:  Yes, paragraph 20, Mr President.11

Q.   And why did you do that?12

A.   It was to show that William Ruto was so influential.13

Q.   And you supported -- you supported that assertion by giving an example of a14

politician who won elections because of Honourable Ruto's support in 2002; is that15

right?16

A.   Yes.17

Q.   Mr Witness, in 2002 didn't Honourable Ruto campaign or led the campaign for18

Honourable Uhuru Kenyatta under the KANU ticket?19

A.   Yes, he led.20

Q.   Did Honourable Kenyatta win the elections?21

A.   No.22

Q.   What do you mean by no?  He lost, didn't he?23

A.   Yes, he lost.24

Q.   And, Mr Witness, do you know a person called Isaac Maiyo?25
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A.   Yes, I know him.1

Q.   Did he contest in the last elections, the URP nominations, are you aware?2

PRESIDING JUDGE EBOE-OSUJI:  Can you hold off on that and return to that3

question later, But do we have information as to how well Honourable Uhuru4

Kenyatta fared in the Rift Valley region in the polling of 2002?5

MR FAAL:  I did not have that information, Mr President, and that's the reason why6

I just moved away from it.7

PRESIDING JUDGE EBOE-OSUJI:  Yes, but that should have been there, shouldn't8

it?9

MR FAAL:  I agree, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  Yes.11

MR FAAL:  My understanding is that Kibaki was leading in the Rift, but --12

PRESIDING JUDGE EBOE-OSUJI:  You need to put the question.13

MR FAAL:  I agree, Mr President.  I did not have the information.  Perhaps I14

should not have put in that question.  Thank you, Mr President.15

Q.   Mr Witness, do you know a person called Isaac Maiyo? Do you?16

A.   Yes, I know him.17

Q.   Did he contest for the URP nomination for parliament?18

A.   Yes.19

Q.   Do you know whether Isaac Maiyo received the support of Honourable William20

Ruto, or not?21

A.   I don't know.22

Q.   And do you know Honourable Busienei Elisha?23

A.   Yes, I know him.24

Q.   And do you know whether Busienei received the support of Honourable Ruto?25
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A.   I don't know.1

Q.   Well, Mr Witness, I put it to you that Honourable -- that Ruto supported Isaac2

Maiyo and he lost.  What do you say to that?3

A.   I don't know, but I know Isaac Maiyo lost.4

Q.   Do you know --5

PRESIDING JUDGE EBOE-OSUJI:  What -- what seat now?6

MR FAAL:  It's the nomination for the URP party for the member of parliament for7

Turbo.8

MR STEYNBERG:  Sorry, your Honours, in which election?  Are we still talking9

about 2002?10

MR FAAL:  No, we're talking about 2013 elections.11

Q.   And do you know Dr Julius Bitok?12

A.   Yes, I know him.13

Q.   Do you know his relationship with Honourable Ruto?14

A.   I don't know.15

Q.   Do you know that Dr Julius Bitok contested against Honourable16

Jackson Mandago for the URP nomination for governor of Uasin Gishu in 2013?17

A.   Yes, I know.18

Q.   And you are not aware, Mr Witness, that Dr Julius Bitok received the support of19

Honourable William Ruto?20

A.   I was not aware.21

Q.   But you are aware that Honourable Jackson Mandago won that election?22

A.   Yes, I'm aware.23

PRESIDING JUDGE EBOE-OSUJI:  Can you spell the names?  Bitok, for instance,24

the spelling in the transcript, can you spell it?25
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MR FAAL:  Bitok, B-I-T-O-K. Dr Julius Bitok, Bitok, B-I-T-O-K, and Honourable1

Jackson Mandago. Mandago is spelled M-A-N-D-A-G-O.2

Q.   And, Mr Witness, you know Honourable David Koros, don't you?3

A.   I have heard of him.4

Q.   And are you aware that he was a member of parliament for Eldoret South while5

Honourable Ruto was member of parliament for Eldoret North?6

A.   Yes, I'm aware.7

Q.   And are you aware that Honourable David Koros was friends with Honourable8

William Ruto?9

A.   No, I don't know.10

Q.   And are you aware that Honourable David Koros lost the ODM nomination in11

2007 to Honourable Peris Simam?12

A.   Yes, I know.13

Q.   And, Mr Witness, I'll give you other examples.  Honourable Musa Sirma was a14

very close friend of Honourable William Ruto. Are you aware of that?15

A.   Yes.16

Q.   Are you aware that in 2007 he received the support of Honourable William17

Ruto?18

A.   Yes.19

Q.   And Honourable Musa Sirma lost to Honourable Moses Lesonet in the Eldama20

Ravine 2007 ODM nomination.  Are you aware of that?21

A.   Yes.22

Q.   And, Mr Witness --23

PRESIDING JUDGE EBOE-OSUJI:  Watch the transcript, Mr Faal.24

MR FAAL:  Yes.  Eldama Ravine. Paragraph -- sorry, page 17, line 25, Eldama25
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Ravine is E-L-D-A-M-A R-A-V-I-N-E, Eldama Ravine, and Lesonet is L-E-S-O-N-E-T.1

Q.   And, Mr Witness, you know Honourable Joseph Lagat, do you?2

A.   Yes, I know.3

MR FAAL:  David Koros, line 15, is Koros, K-O-R-O-S.  And David Koros, David4

Koros lost to Honourable Peris Simam, P-E-R-I-S, Simam, S-I-M-A-M.5

Q.   And moving, Mr Witness, you know Honourable Joseph Lagat, don't you?6

A.   Yeah, I know him.7

Q.   And he was member of parliament together with Honourable William Ruto,8

correct?9

A.   Yes.10

Q.   And they are friends, aren't they?  Are you aware of that?11

A.   I don't know if they are friends.12

Q.   Are you aware that in 2007 the nominations for ODM member of parliament for13

Eldoret East, that Honourable William Ruto supported Honourable Joseph Lagat, are14

you aware of that?15

A.   Yes.16

Q.   And Honourable Joseph Lagat lost to Honourable Margaret Kamar.  Are you17

aware of that?18

A.   Yes.19

MR FAAL:  Kamar is K-A-M-A-R.20

Q.   So, Mr Witness, when you told the Prosecution that Kalenjins would support21

the person Ruto told them to support, you were lying to the Prosecution, weren't you?22

A.   Yes.23

Q.   In fact, Mr Witness, for most of the time candidates that Honourable Ruto24

comes out to openly support often lose; is that right?25
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A.   Yes, it is right.1

Q.   So, Mr Witness, it was false to call him king of the Kalenjins, was it not?2

A.   Yes, it was false.3

Q.   Now, Mr Witness, let us look at all the things -- the main things you told the4

Prosecution.  You told them about the nomination for ODM on 15 November 20075

and that was false, correct?6

A.   Yes.7

Q.   You told them about the 19 November harambee at location D that never took8

place; that was false?9

A.   Yes.10

Q.   And the identities or the person you identified as the principal and the people11

you identified as members of the board of governors who organised the rally, that too12

was false, correct?13

A.   Yes.14

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, don't do that. If you've already put15

those things on the record, let us not do the recapping.  You can do that for your16

argument.17

MR FAAL:  Much obliged, Mr President.18

Q.   Mr Witness, why did you state all these lies to the Prosecution?19

PRESIDING JUDGE EBOE-OSUJI:  Do you want him to say for the hundredth time20

that he cooked it up?21

MR FAAL:  Yes, Mr President.22

PRESIDING JUDGE EBOE-OSUJI:  Don't ask that question.  Move on.23

MR FAAL:  All right, thank you.24

Q.   Mr Witness, you first came into contact with the Prosecution on 27 June 2013,25
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correct?1

A.   Sorry?2

Q.   You first came into contact with the Prosecution on 27 June 2013; is that right?3

A.   I am not sure of the date.4

Q.   According to the records, Mr Witness, that is the first meeting you had with the5

Prosecution.  Do you recall that conversation with the Prosecution?6

A.   I had said that I don't remember the first date that we talked with them.7

Q. (Redacted)8

A. (Redacted)9

Q. (Redacted)10

A. (Redacted)11

Q. (Redacted)12

(Redacted)13

PRESIDING JUDGE EBOE-OSUJI:  Now, let's stop there.  Private session.14

*(Private session at 10.19 a.m.) Reclassified as Open session15

THE COURT OFFICER:  We're in private session, Mr President.16

PRESIDING JUDGE EBOE-OSUJI:  And the reference to (Redacted)17

(Redacted) will need to be removed from the delayed broadcast.18

Mr Faal, proceed.19

MR FAAL:  Mr President, may I ask that we go back to public session please?20

PRESIDING JUDGE EBOE-OSUJI:  Back to public session.21

MR FAAL:22

Q.   And, Mr Witness, we now know -- Mr Witness, life was a struggle for you,23

wasn't it?24

PRESIDING JUDGE EBOE-OSUJI:  Wait, wait, wait.25
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THE COURT OFFICER:  Mr Faal, please.  We're still in private session.1

MR FAAL:  Oh, I'm sorry.2

(Open session at 10.20 a.m.)3

THE COURT OFFICER:  We're in open session.4

MR FAAL:  Thank you.5

Q.   Mr Witness, am I correct to say that life was a struggle for you?6

A.   Yes.7

Q.   And, Mr Witness, it is the case that the only land you have is your share in your8

family land and nothing more?9

A.   Yes.10

Q.   And, sir, your financial situation as a whole is a very difficult one, is it not?11

A.   It is.12

Q.   And this is, sir, the reason why the person you called "the lady" or her promises13

of money and better life for yourself and your children seduced you to give false14

evidence?  Is that the case?15

A. Yes.16

Q.   And, Mr Witness, I note that your first substantive interview took place from17

July 6 to 8 in 2013.  Do you remember that?18

A.   Yes.19

Q.   And did you receive any money from the Prosecution, during this period you20

were meeting with them, for accommodation and travel or for whatever purpose?21

A.   Yes.22

Q.   Do you recall how much you received, sir?23

A.   No, I don't recall.24

Q.   You were paid cash, were you not?25
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A.   Yes, I was paid cash.1

Q.   And after the meeting, after spending or after expenditures, you had2

some -- some amount left, correct?3

A.   Yes.4

Q.   Do you recall how much was left?5

A.   No, I don't recall.6

Q.   Did you have to provide the Prosecution with any receipts for these payments,7

sir?8

A.   No.9

MR FAAL:  Thank you, Mr Witness.10

Your Honours, we're looking at tab 90, that is KEN-OTP-0138-0059, and I note that11

there is no mention in this --12

PRESIDING JUDGE EBOE-OSUJI:  One second.  Tab what?13

MR FAAL:  Tab 90.14

PRESIDING JUDGE EBOE-OSUJI:  Nine-zero?15

MR FAAL:  Yes, Mr President.16

We note -- we note, Mr President, that in tab 90 there is no record of payments made17

to this witness with respect to his meeting with the Prosecution from 6 to 8 July 2013.18

So, Mr President, we apply that this document, the OTP witness-related expenses, be19

admitted into evidence.20

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?21

MR STEYNBERG:  Your Honours, I have no objection to the admission of this22

document.23

MR KIGEN-KATWA:  Your Honour, I have no objection.24

PRESIDING JUDGE EBOE-OSUJI:  The document will be admitted as the next Ruto25
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Defence exhibit.1

THE COURT OFFICER:  The confidential document KEN-OTP-0138-0059 will bear2

the number EVD-T-D09-00260.3

MR FAAL:  Thank you, Madam Court Officer.4

Q.   Now, Mr Witness, let me move on to another meeting you had with the OTP,5

and we understand that the interview date was 13 November 2013 and you were6

interviewed from 11.45 a.m. to 9 p.m.  Do you accept that, Mr Witness?7

A.   Yes.8

Q.   In fact, this is the subject of your statement contained in tab 38; that is9

KEN-OTP-0117-1019.  And, Mr Witness, did you -- did the Prosecution give you any10

money with respect to that meeting for accommodation, allowances or other11

expenses?12

A.   Yes.13

Q.   Do you recall how much you were given, Mr Witness?14

A.   No.15

Q.   Was it -- did you have anything left after expenses?16

A.   Yes.17

Q.   Do you recall how much?18

A.   No.19

Q.   Did you have to provide receipts to the OTP?20

A.   No.21

MR FAAL:  Your Honour, we again note that the payments to the witness for the22

13 November interview are missing in the schedule that was provided.  The23

schedule has just been admitted into evidence, so perhaps we can ask Mr Steynberg24

to --25
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PRESIDING JUDGE EBOE-OSUJI:  What tab did you refer to?1

MR FAAL:  Mr President, tab 90.  The document that had just been admitted into2

evidence is the schedule of payments by the OTP to the witness.  Not VWU, but3

schedule of payments by the OTP.4

PRESIDING JUDGE EBOE-OSUJI:  At tab 90?5

MR FAAL:  Yes, Mr President.  A perusal of it would not show this payment that6

the witness talked about.  That is the -- his meeting with the Prosecution on7

13 November 2007.8

MR STEYNBERG:  Your Honour, I may just point out that the 13 November 20079

interview was an interview in the Article 70 investigation that would in normal10

circumstances have been captured on a separate schedule, but I'll have a look into that11

and see what's going on.12

MR FAAL:  Mr President, we believe that that is something that should have been13

disclosed at least to the Defence.14

PRESIDING JUDGE EBOE-OSUJI:  The Prosecutor said he will look at the matter15

and see what he can find.  Let's proceed.16

MR FAAL:  Thank you, Mr President.  We'll move on.17

Q.   Mr Witness, I note from your affidavit, that is paragraph 11 of your affidavit18

contained in KEN-OTP-0135-1135, (tab 55, Mr President), you -- that in19

September 2013 OTP investigators told you to relocate from where you lived to20

Nairobi due to security reasons.  Do you recall that?21

A.   Yes.22

Q.   Mr Witness, you made complaints to the OTP about your security situation or23

risk you were facing during that period, did you?24

A.   Yes.25
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Q.   Mr Witness, was it true that you were facing any security issues in1

September 2013 or prior to that?2

A.   I was only fearing that if the name be disclosed it would not be good.3

Q.   Mr Witness, isn't the truth that you did not have any security issues which4

required you to move?5

PRESIDING JUDGE EBOE-OSUJI:  Don't answer the question now, Witness.  We'll6

go into private session.7

MR FAAL:  Thank you, Mr President.  I was going to move into private session if8

he said "Yes," but this is a good time to go into private session.9

*(Private session at 10.30 a.m.) Reclassified as Open session10

THE COURT OFFICER:  We are now in private session.11

Mr Faal, please wait until I have confirmed that we are in private session please.12

Thank you.13

PRESIDING JUDGE EBOE-OSUJI:  Proceed, Mr Faal.14

MR FAAL:  Thank you, Mr President.15

Q.   Mr Witness, the truth is that you did not have security issues which required16

you to move, did you?17

A.   Yes.18

Q.   So you lied to the Prosecution when you told them you had security issues,19

didn't you?20

A.   Yes.21

Q.   Mr Witness, your -- in your affidavit you also stated that in paragraph 13 that22

between September 2013 and April 2014 you were receiving approximately23

70 -- 77,000 Kenya shillings every two weeks.  Is that the truth, Mr Witness?24

A.   Yes.25
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MR FAAL:  Mr President, may I ask that we go into public session.1

PRESIDING JUDGE EBOE-OSUJI:  Public session.  Proceed with care, Mr Faal.2

MR FAAL:  Thank you very much, Mr President.3

(Open session at 10.32 a.m.)4

THE COURT OFFICER:  We're in open session, Mr President.5

MR FAAL:6

Q.   So, Mr Witness, just to confirm, you were receiving approximately 77,000 Kenya7

shillings every two weeks, correct?8

A.   Yes.9

Q.   The Prosecution has disclosed to us that they were paying you a sum of more10

than 900 US dollars twice a month between December 2013 and April 2014 just for11

subsistence allowance, that is more than 82,000 Kenya shillings twice a month for12

subsistence allowance, Mr Witness, for the relevant period of December to April 2014;13

that is correct, isn't it?14

A.   Yes.15

Q.   And for the month of January 2014, the Prosecution tells us that they paid you16

subsistence allowance totalling to 1,868 this is about 165,000 Kenya shillings for the17

month of January for subsistence allowance.  Do you agree?  It's 1,868 US dollars18

which is about 165,000 Kenya shillings for January.  Do you agree?19

A.   Yes.20

Q.   And can you help us understand, Mr Witness, does this include monies for rent,21

school fees, or was that separate?22

A.   It includes.23

Q.   And, Mr Witness, an amount of over 165,000 shillings that you received for24

January alone, is that -- that is what you would earn for over a period of two years,25
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Mr Witness, in your previous situation?1

MR STEYNBERG:  Objection --2

THE WITNESS:  Yeah.3

MR STEYNBERG: -- argumentative.4

MR FAAL:  The math is there to be done, but the witness has answered.  I'll move5

on.  And looking -- the witness said "Yes."6

Q.   And looking at the records provided to us by the Prosecution, we see that in7

April 2014 alone you received the sum of US dollars 3,015 which is about 267,0008

Kenya shillings; is that right, Mr Witness?9

A.   No.10

Q.   Well, the Prosecution documents indicate that this is what you received,11

$3,015.77 which is about --12

PRESIDING JUDGE EBOE-OSUJI: Well, you see, the thing is you're asking13

compound questions.  Maybe one at a time.  I realise you want to finish quickly, but14

still.15

MR FAAL:  Yes, I would break it up.16

Q.   The Prosecution told us that you received 3,015 US dollars, equivalent to 267,00017

Kenya shillings?18

PRESIDING JUDGE EBOE-OSUJI:  So let's take it -- did he receive dollars or shillings?19

One at a time.  All this conversion --20

MR FAAL:  Yes, okay.21

PRESIDING JUDGE EBOE-OSUJI: -- may be complicating matters.22

MR STEYNBERG:  Your Honours, if I can maybe just assist.  The witness obviously23

would have received the -- the local currency of wherever the expenses were incurred.24

For reasons of not identifying the locations or various meetings, they are converted25
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into dollars for the purposes of the schedules at the prevailing exchange rates at the1

time of the payment, so the exchange rates, today's date might not be the same.2

MR FAAL:3

Q.   Mr Witness, did you receive 267,000 Kenya shillings in April or thereabout?4

A.   I don't remember.5

Q. Sir, we only have records of payments made by the Prosecution.  We do not6

know the total amounts you have received from the Victims and Witnesses Unit.  Do7

you understand me?8

A.   Yes.9

Q.   And from the records provided to us by the Prosecution, it shows that between10

December 2013 and April 2014 the amount of money that has been given to you, as11

subsistence allowance only, amounts to 5,186 US dollars, or equivalent to 460,00012

Kenya shillings in five months.  Do you accept that, Mr Witness?13

A.   Yeah, I believe it is true.14

Q.   In addition to the subsistence allowance, did the Prosecution or VWU give you15

monies for any other purpose?16

A.   No.17

Q.   Would you agree with me, Mr Witness, that for the standards that you are used18

to and the lifestyle you have, which the Prosecution accepts was a struggle for you,19

such sums of money is exorbitant; would you agree?20

MR STEYNBERG:  Objection.  Argumentative, your Honour.21

MR FAAL:  Mr President, I think the witness is able to answer for himself whether22

this is exorbitant or not.23

PRESIDING JUDGE EBOE-OSUJI:  Objection sustained.24

MR FAAL:  Thank you, Mr President.25
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PRESIDING JUDGE EBOE-OSUJI:  If you can reformulate it in a way that is not1

argumentative you may take a shot at it, but that question was.2

MR FAAL:3

Q. Mr Witness, were you surprised at the amounts of money you were being paid?4

A.   Yes.5

Q.   And it is this kind of money, sir, that you described in your testimony earlier as6

fantastic and wonderful, monies which led you to tell lies against Honourable7

William Ruto?8

A.   Yes.9

Q.   Sir, we were told by the Prosecution -- excuse me, let me reformulate.  Were10

you told by the Prosecution or the VWU that they would assist you to set up life after11

you testified; for example, to assist you to set up a business?  Were you told that?12

A.   Yes.13

Q.   Were you asked to provide a business plan or a proposal to set yourself up in14

life?15

A.   No.16

Q.   This assistance they were to give you after your testimony, do you recall what it17

entails?  Could you tell the Court?18

A.   Yes, I was told that they were going to assist me as I look for -- for an option in19

life that will make me meet my requirements and they were ready to assist me in20

any -- in any plan that I -- I was to propose to them.21

Q.   Did you eventually propose a plan to them?22

A.   No.23

Q.   Sir, I look at paragraph marked 1 -- sorry, may I refer to Defence bundle, tab 85,24

KEN-OTP-0138-0062, specifically at page 63.25
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And, Mr Witness, I look specifically at the paragraph marked 1.  It could be1

displayed for the witness, but not broadcast out of the transmission room, please.2

It's KEN-OTP-0138-0063.3

And, sir, this is -- this is what it says --4

THE COURT OFFICER (via video link):  The document is being presented to the5

witness.6

MR FAAL:  Thank you, Madam Court Officer.7

Q. And paragraph 1 says: "VWU did not clear the 28,000 [Kenya shillings] ... at the8

hotel where ...", dash, dash, dash, "... stays with his family.  Instead... ", dash, dash,9

dash, "... received a phone call from [redacted] and then from [redacted] inviting him10

[to] a meeting.  He only received 3,000 [Kenya shillings] for his trip to ..." --11

PRESIDING JUDGE EBOE-OSUJI:  Hold on, Mr Faal.  Hold on.  Private session for12

a quick moment.13

*(Private session at 10.43 a.m.) Reclassified as Open session14

THE COURT OFFICER:  We're in private session, Mr President.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Just so the record makes sense, is16

there any reason why reference could not be made to P-0604, Mr Steynberg, in public?17

MR STEYNBERG:  Are you referring, your Honours, to the witness number, P-604?18

No, there's no reason, your Honours.19

PRESIDING JUDGE EBOE-OSUJI:  That's what appears on the document.20

MR FAAL:  Yes, I was just being overly cautious.21

PRESIDING JUDGE EBOE-OSUJI:  I know, but I just wanted to --22

MR FAAL:  Thank you.23

PRESIDING JUDGE EBOE-OSUJI: -- check so that you can refer to P-0604 as stated24

in the text.25
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MR FAAL:  Thank you, Mr President.1

PRESIDING JUDGE EBOE-OSUJI:  Back to public session.2

(Open session at 10.43 a.m.)3

THE COURT OFFICER:  We're in open session, Mr President.4

MR FAAL:  Thank you, Madam Court Officer.5

Q.   And, Mr Witness, the document reads, "VWU did not clear the 28,000 [Kenya6

shillings] bill at the hotel where P-0604 stays with his family.  Instead, P-06047

received a phone call from [redacted] and then from [redacted] inviting him for a8

meeting in [redacted].  He only received 3,000 [Kenya shillings] for his trip to9

[redacted] nothing else."10

So, Mr Witness, can you explain what that was about and why the VWU did not pay11

your claimed hotel bill of 28,000 Kenya shillings and only gave you 3,000 Kenya12

shillings?13

PRESIDING JUDGE EBOE-OSUJI:  Witness, hold on.14

We go to private session.15

*(Private session at 10.45 a.m.) Reclassified as Open session16

THE COURT OFFICER:  We are in private session, Mr President.17

PRESIDING JUDGE EBOE-OSUJI:  Thank you.18

Witness, you may now answer that question.19

Mr Faal, can you repeat the question for him.20

MR FAAL:21

Q.   Mr Witness, can you explain why was it the case that VWU did not pay your22

claimed hotel bill of 28,000 Kenya shillings and only gave you 3,000 Kenya shillings?23

A.   I don't remember.24

Q.   Mr Witness, were you trying to defraud VWU?25
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A.   No, I don't remember.1

PRESIDING JUDGE EBOE-OSUJI:  Okay.  We can now go back to public session.2

MR FAAL:  Thank you, Mr President.3

(Open session at 10.46 a.m.)4

THE COURT OFFICER:  We are in open session, Mr President.5

PRESIDING JUDGE EBOE-OSUJI:  Continue, Mr Faal.6

MR FAAL:  Thank you, Mr President.7

Q.   Mr Witness, and looking at point 3 of the same document it says -- perhaps for8

this, Mr President, I should just go back to private session.9

PRESIDING JUDGE EBOE-OSUJI:  All right.  Private session.10

*(Private session at 10.47 a.m.) Reclassified as Open session11

THE COURT OFFICER:  We are in private session, Mr President.12

MR FAAL:  Thank you, Madam Court Officer.13

Q.   Mr Witness, point 3 states that, "P-604's wife still has to pay (Redacted)14

(Redacted).  This has been discussed15

with VWU; they said that the reimbursement of (Redacted) was approved, so P-604 does16

not understand why it has not been paid yet."  Could you see that, Mr Witness?17

A.   Yes, I have seen.18

Q.   Now, Mr Witness, (Redacted), was it not?19

A.   Yes.20

Q.   And this was (Redacted) before your first contact with the OTP, wasn't it?21

A.   Yes.22

Q.   And, Mr Witness, was (Redacted)?23

A.   Yes.24

Q.   Did you provide documentary proof of (Redacted) to the OTP or to VWU?25
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A.   No.1

Q.   They just took your word for it, didn't they?2

A.   Yes.3

Q.   Do you recall who paid it?  Was it the OTP or was it the witnesses unit?4

A. I didn't understand between the VWU and the OTP, but I received the money.5

Q.   Mr Witness, tell the Court honestly and truthfully, was this money (Redacted)6

(Redacted)?7

A.   Yes.8

Q.   So, Mr Witness, between June 2013 to date, can you tell the Court, apart from9

your subsistence allowance and (Redacted)10

(Redacted), for what purposes the ICC has paid you money?  What are11

the purposes they've paid you money?12

A.   Sorry?13

Q.   Apart from paying --14

PRESIDING JUDGE EBOE-OSUJI:  Can you hold off on that question.  This would15

be a good time to clear up what (Redacted) is about.16

Witness, you've testified certain -- at least we now have on the record you said in17

(Redacted)?18

THE WITNESS: (Redacted)19

(Redacted)20

PRESIDING JUDGE EBOE-OSUJI: (Redacted)21

(Redacted)22

THE WITNESS: (Redacted)23

PRESIDING JUDGE EBOE-OSUJI: (Redacted)24

THE WITNESS: (Redacted)25
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PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.1

Mr Faal, continue.2

MR FAAL:  Mr President, for the next set of questions on this topic we can go into3

public session.4

PRESIDING JUDGE EBOE-OSUJI:  Public session.5

(Open session at 10.51 a.m.)6

THE COURT OFFICER:  We are in open session, Mr President.7

MR FAAL:  Thank you, Madam Court Officer.8

Q.   So, Mr Witness, we just want you to give an estimate.  Between June 2013 to9

date, can you tell the Court, apart from subsistence allowance and (Redacted)10

(Redacted), did you receive any other monies from the ICC?11

A.   No.12

Q.   Are you able to estimate from the time you came into contact with the13

Prosecution to date, that is 27 June to date, what is the total sum of money you have14

received from the ICC, be it Prosecution or VWU, the sum total you have received?15

A.   I can't estimate that now.16

Q.   Rough idea?  Hundreds of thousands of shillings?  Million?17

A.   Should be hundreds.18

Q.   Hundreds of thousands you mean to say?19

A.   Yes.  Yes.20

Q.   And you were surprised by those payments, weren't you?21

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, do you have figures you can put to the22

witness?23

MR FAAL:  Mr President, we cannot tell.  The -- we have put to the witness what's24

been disclosed to us, and that's -- the sum total I recall was about 6,000 -- 5,186, that is25
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for subsistence allowance -- that is for subsistence allowance alone.  In US dollars,1

5,186 which is 460,000 Kenya shillings for five months.  There are other payments of2

course we which we do not know about, and VWU payments are not included.3

PRESIDING JUDGE EBOE-OSUJI:  Why don't you start with that, see what the4

witness says for that figure.5

MR FAAL:6

Q.   Mr Witness, I had asked you previously that between December 2013 to7

April 2014, according to the documents provided by the Prosecution, you were paid8

only for subsistence allowance the sum of 5,186 United States dollars, which is9

equivalent to at least 460,000 Kenya shillings.  What do you say to that?10

A.   Yes, it can be true.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, can you explain what's in subsistence12

allowance, what is contemplated by that, through questioning of the witness?13

MR FAAL:  Yes.14

Q.   Mr Witness, can you explain what these sums of money were intended for?15

And please remember we are in public session?16

A.   Yes, it was for accommodation and, yeah, daily activities.17

Q.   Did it include school fees?18

A.   I don't know if it included school fees.19

Q.   Actually, according to the disclosure by the Prosecution, it involved transport,20

food and beverage; is that right?21

A.   Yes.22

Q.   Communication; is that right?23

A.   Yes.24

Q.   Accommodation?25
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A.   Yes.1

MR FAAL:  Hold on, Mr President.  Let me just consult with my colleagues.2

MR STEYNBERG:  Your Honours, I think my learned friend is mistaken.3

According to the schedule, where it says "transportation, food, beverage,4

accommodation", these would normally be expenses for when the witness had to5

travel for meetings to meet with the OTP.  The subsistence allowance covers the6

witness's daily living expenses in his relocated location.7

MR FAAL:  Mr President, actually if you look at the disclosure, the amounts8

expended on this witness amounted to 11,406 US dollars by both the VWU and the9

Prosecution, and the sums I had cited relate only to subsistence allowance.10

So occasionally it says "subsistence allowance in relocation" so those are the only11

sums that I have mentioned, but the total sums, according to the OTP disclosure,12

expended on this witness would amount to 11,406 US dollars.  Perhaps I can move13

on, Mr President.14

PRESIDING JUDGE EBOE-OSUJI:  Yes.15

MR FAAL:16

Q.   So, Mr Witness, I would now move on to other issues.17

Mr President, perhaps before I do so, this is a convenient time to stop.  Perhaps18

I would have to go back on my promise.  I still have a few issues to -- to address and19

I had also spoken to Mr Katwa Kigen that between the two teams we can share the20

rest of the time for the next session and hopefully we would be able -- well, at least,21

I would -- I think I should be able to finish in 30 or 40 minutes at the moment.  Thank22

you, Mr President.23

MR STEYNBERG:  Your Honour, yes, perhaps I can just correct - sorry, this24

monitor - correct my learned friend.  The schedule -- there was a second schedule25
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disclosed on the 28 August relating to the Article 70 expenses including the interview1

on 13 November 2013.  The reference is KEN-OTP-0138-0509.  My learned friend2

can perhaps familiarise himself with that over the break.3

PRESIDING JUDGE EBOE-OSUJI:  And while we're with that, in light of the time4

pressure, or timed questions, do you anticipate that we will start with the next5

witness today?6

MR STEYNBERG:  Your Honours, I've been informed by the VWU that it would not7

be possible to start with the witness today.8

PRESIDING JUDGE EBOE-OSUJI:  All right.  Then let's leave it at that.  So that9

may give you more time to explore what you need to explore after you've seen the10

material that the Prosecutor has just brought to your attention.11

MR FAAL:  Much obliged.12

PRESIDING JUDGE EBOE-OSUJI:  We will adjourn and come back in 30 minutes.13

THE COURT USHER:  All rise.14

(Recess taken at 10.59 a.m.)15

(Upon resuming in open session at 11.51 a.m.)16

THE COURT USHER:  All rise.17

Please be seated.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.19

My apologies for the delay.  I needed to finalise an opinion in another case.20

Thank you.21

Mr Faal, please proceed.22

MR FAAL:  Thank you, Mr President.  I would ask just one question in private -- in23

public session.  Then I will move on to private session.24

Q.   Mr Witness, when you testified on Thursday, 4 September, and I am referring to25
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the transcript at page 77, line 25, to page 78, lines 2, this is what you told the Judges1

that one of the reasons you gave a false statement to the Prosecution, and I quote, "...2

was because I have been against Ruto from the beginning naturally, so that hatred3

I had on Ruto also provoked me to give false statement."  Do you recall that,4

Mr Witness?5

A.   Yes.6

MR FAAL:  Mr President, may I ask that we go into private session?7

PRESIDING JUDGE EBOE-OSUJI:  Private session.8

*(Private session at 11.53 a.m.) Reclassified as Open session9

THE COURT OFFICER:  We're in private session, Mr President.10

MR FAAL:11

Q.   Mr Witness, you know a person called (Redacted), don't you?12

A.   No.13

Q.   How about a person called (Redacted)?14

A.   Yes, I know him.15

Q. (Redacted)16

(Redacted)17

A.   Correct.18

Q.   He was a member of the ODM, wasn't -- of the PNU, excuse me, wasn't he?19

A.   Yes, he was a member of PNU.20

Q.   And he (Redacted), didn't he?21

A.   He did.22

Q.   And he (Redacted), correct?23

A.   Correct.24

Q.   And you know this person called (Redacted), correct?25
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A.   Yes, I know him.1

Q.   What party did he support in 2007?2

A.   I believe it was PNU.3

MR FAAL:  And (Redacted).4

Q.   How about (Redacted)?5

A.   Yes, he was a PNU supporter.6

Q.   In 2007, wasn't it?7

A.   Yes, yes.8

Q.   And did he have a position in (Redacted); are you aware of that?9

A.   Yeah, sometimes he used to tell me that he was a member of (Redacted), but I10

don't know the position he had.11

Q. (Redacted)12

A.   Correct.13

Q.   How about (Redacted)?  Do you know him?14

A.   Yes, I know him.15

Q.   And which party did he support in 2007?16

A.   Yes, I saw him.  He was an agent for the PNU.17

Q.   Whereabout?18

A. I think it was at (Redacted).19

Q.   And this (Redacted), do you know whether he has any relationship -- any20

relations with (Redacted)?21

A.   Yes, I know.22

Q.   What is their relationship?23

A. (Redacted)24

Q.   And that would mean that (Redacted), correct?25
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A. Correct.1

Q.   And (Redacted), do you know him?2

A.   Yes, I know him.3

Q.   He is, in fact, a friend to you, isn't he?4

A.   Yes.5

Q.   Which political party did he support in 2007?6

A.   He supported PNU.7

Q.   And, Mr Witness, could you tell the Court whether or not these PNU supporters8

liked Mr Ruto?9

A.   Yes, the PNU supporters in general never liked Mr Ruto.10

Q.   Would you say that these people I have mentioned, all of them hated Mr Ruto;11

is that right?12

A.   Yes.13

Q.   You told the Court that you were in frequent communication with (Redacted)14

(Redacted).  Do you remember that?15

A.   Yes, I remember.16

Q.   Do you recall what job he was doing in 2007?17

A.   Yes.18

Q.   Could you tell the Court, please?  We are in private session.19

A. (Redacted)20

Q. (Redacted)21

A. (Redacted)22

Q. (Redacted)23

A. (Redacted)24

Q. (Redacted)25
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A. (Redacted)1

(Redacted)2

PRESIDING JUDGE EBOE-OSUJI:  Do we need to stay in private?3

MR FAAL:  Mr President, simply because I was mentioning names of particular4

individuals.5

PRESIDING JUDGE EBOE-OSUJI:  All right.6

MR FAAL:  Perhaps we should clarify that it's (Redacted).7

Q. (Redacted)8

(Redacted)9

A. (Redacted)10

(Redacted)11

Q.   Thank you, Mr Witness.  This (Redacted), he's your friend, isn't he?12

A.   Yes.13

Q.   Is he aware that you provided false information to the Prosecution?14

A.   Yes, he's aware.15

Q.   And is he aware that you provided this false information to benefit from a better16

life from the ICC Witness Protection Programme?17

A.   Yes.18

Q.   And so (Redacted) wanted you to continue to provide false evidence against19

Honourable Ruto to the ICC; is that what you're saying?20

A.   Yes, he wanted that way.21

Q.   Do you know why?22

A.   I believe it is because of that hatred he too had on Honourable Ruto.23

Q.   And, Mr Witness, is it true that whilst you were claiming monies from the ICC24

for rent (Redacted), you were in fact at home in (Redacted)25
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(Redacted)?1

A.   Sorry?2

Q.   Is it true, Mr Witness, that you were claiming rent from the ICC while you were3

still living in (Redacted)?  You were claiming rent as if you were living in (Redacted) when4

you were in fact living in (Redacted)?  Tell the truth.5

A.   I -- I was on and off.6

Q. So for periods that you were supposed to be in (Redacted) but were in fact in (Redacted),7

you were claiming rent, correct, for (Redacted)?8

A.   I was saying that I could come to (Redacted) for one week, then I go home for three9

weeks.10

Q.   And for those periods, how often did that happen, one week in (Redacted) and11

three weeks in (Redacted)?12

A.   Yes.13

Q.   How often did that happen?14

A.   Several times, yes.15

Q.   And during those periods the OTP was meant to believe that you were living in16

(Redacted), correct?17

A.   Yes.18

Q.   And for those periods you claimed rent, correct?19

A.   Yes.20

Q.   For (Redacted)?21

A.   Yes.22

Q. And --23

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, you may have to move on.24

MR FAAL:  Thank you, Mr President.25
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Q.   And those claims were fraudulent, correct, Mr Witness?1

A.   Yes.2

Q.   Mr Witness, we had been provided with (Redacted)3

(Redacted), so I just want to confront you with what4

is alleged (Redacted) had said about you and I just want you to comment.  We5

are not suggesting that it is true or false.  We just want to put that to you and ask6

you to comment.7

And, Mr President, I am referring to tab 68 of the Defence bundle.  The document is8

KEN-OTP-0136-0094.  In particular, I am looking at pages 98 to 100.9

And this is in a sense what is said.  Sir, (Redacted) suggests that you were10

receiving 100,000 shillings every month and that you were squandering this money.11

PRESIDING JUDGE EBOE-OSUJI:  Sorry, what page did you say?12

MR FAAL:  Page 100, Mr President.13

PRESIDING JUDGE EBOE-OSUJI:  At what lines?14

MR FAAL:  The particular lines 134 to 153.  I will perhaps read the direct quotes,15

Mr President, from the document.16

Q.   And (Redacted) said, "Do you know that he receives 100,000 every month?  Did17

you know about that?"18

And the (Redacted) said, "Ah, no."19

And then (Redacted) said, "Squandering money, the guy is even getting fat nowadays."20

The other person says, "He has gained weight."21

And then (Redacted) went on to say, "He was claiming that he had rented a house in22

(Redacted)."23

And the other person said, "Okay."24

Then (Redacted) went on, "... yet the guy is at home and continuing with his (Redacted)25
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job."1

The other guy said, "Really?"2

And then (Redacted) said, "They used to send him over 100,000."3

Mr Witness, what do you say to that?  Is it correct that you were receiving this over4

100,000 and still living in your -- in your home, squandering money?5

A.   Yes.6

Q.   And, Mr Witness, just a little further down at line 153 (Redacted) said, "Why does7

he continue receiving funds and yet he is not here for the deal?"  Mr Witness, what8

was the deal?9

A.   Maybe you can repeat again.10

Q. (Redacted) asked this question, "Why does he continue receiving funds and yet he11

is not here for the deal?"  D-E-A-L, deal.  Could you tell the Court what this deal12

was?13

A.   I don't know what he meant by that word "deal."14

Q.   Did you enter into an agreement with the ICC that with these payments you15

would become a witness?16

A.   Is it a written agreement or a spoken agreement?17

Q.   Whatever, whether written or spoken.18

A.   I don't remember.19

Q.   What arrangement did you enter with the ICC that -- which made you to give a20

statement?21

A.   Yes, that they will support me and offer me good life and then I'll testify,22

become a witness.23

Q.   And, Mr Witness, just to conclude at that point is you were doing exactly what24

(Redacted) said, you were giving -- you were squandering money and making25
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false claims; is that right?  You said "Yes" earlier.1

A.   Yes.2

Q.   I would move on.  Do you know this person, (Redacted)?3

A.   Yes, I know him.4

Q. (Redacted)5

A. (Redacted)6

Q.   He is also your friend, isn't he?7

A.   Yes, he is my friend.8

Q.   You all hail from the same neighbourhood, correct?9

A.   Yes.10

Q.   And, Mr Witness, I would just list out a few people and I would want you to11

confirm whether you know them and whether they live in the same neighbourhood12

with you. (Redacted)?  You know her?13

A.   Yes, I know her.14

Q. (Redacted), you know him?15

A.   Yes, I know.16

Q. (Redacted).  You said earlier you knew him?17

A.   Yes.18

Q. (Redacted)19

A.   Yes.20

Q. (Redacted)21

A.   Yes.22

Q. (Redacted)23

A.   Yes.24

Q. (Redacted)25
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A.   Yes.1

Q. You are all from the same neighbourhood?2

A.   Yes.3

MR FAAL: Mr Witness, I would like to put a sketch up the screen.4

Mr President, this is contained in tab 94 of the Defence bundle.  We just,5

Mr President, want to show the proximity of these people to one another, how close6

they live to one another.  This is not to be broadcast outside the courtroom.  In any7

case, we are in private session.8

Could you put it up the screen for the witness please?9

MR STEYNBERG:  Your Honours, I wonder if my learned friend could lay the basis10

for this first, bearing in mind the status of this witness.  The sketch that I have seen is11

very suggestive.  It's not produced by this witness.  It is produced by another12

Defence witness, so I wonder whether the basis could be laid.13

MR FAAL:  Mr President, what we propose to do is to ask the witness to confirm14

whether or not from his knowledge of the area these people live in the areas that are15

indicated in the sketch.  We just want approximations.  What we want is for the16

Judges to appreciate how close these people lived together and the -- the things that17

are common to all of them.  That is the purpose.  It's not -- it's not -- it doesn't have18

to be accurate.  In any case, the witness would know where he lives.  He would19

know where his friends also live.  So he's not our witness, so therefore we could not20

have had him draw a sketch of these locations.  So -- so all we want is for him to21

identify these locations to see whether they are correct or not.  If he doesn't know he22

would say he doesn't know.23

PRESIDING JUDGE EBOE-OSUJI:  First of all, why don't you try and get a24

description, the approximation of distances and co-ordinates, physical co-ordinates, if25
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possible?1

MR FAAL:  I am guided, Mr President.2

PRESIDING JUDGE EBOE-OSUJI:  Then we will see whether there is a need to do3

more than that.4

MR FAAL:  Thank you, Mr President.5

Q.   Mr Witness, you said you know (Redacted), correct?6

A.   Yes.7

Q.   Do you know where he lives?8

A.   I don't know the exact place, but I know the area where he comes from.9

Q.   Which area is that?10

A.   An area called (Redacted).11

Q.   Is that near (Redacted)?12

A.   Yes, it is near.13

Q.   And how about (Redacted)?14

A.   She also comes from that area near.  She is nearer to -- to (Redacted) than15

(Redacted).16

Q.   And how far is her home from (Redacted)?17

A.   I estimate it to be 1 kilometre.18

Q.   Walking distance, is it?19

A.   Yeah, walking distance.20

Q.   And how about (Redacted)?21

A. (Redacted) is next to (Redacted), just walking distance from (Redacted) to -- to22

(Redacted) home.23

Q.   How about (Redacted)?24

A. (Redacted) is my neighbour.25

ICC-01/09-01/11-T-136-Red-ENG WT 15-09-2014 45/104 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session)                   ICC-01/09-01/11
Witness: KEN-OTP-P-0604

15.09.2014 Page 46

Q.   How far is he from you?1

A.   It is less than a kilometre.2

Q.   And how far are you from (Redacted)?3

A.   It is a bit far.  Around possibly six -- 5 or 6 kilometres.4

Q.   And how about (Redacted)?5

A.   Yeah, it is not far from -- from my home.  It's about possibly 1 kilometre.6

Q.   And (Redacted)?7

A. (Redacted) the same distance with (Redacted). They are neighbours with (Redacted)8

(Redacted).9

Q.   How about (Redacted)?10

A.   Yeah, (Redacted) again is -- is a neighbour to (Redacted) and (Redacted).11

Not far from my home.12

Q.   So all of you come from the same neighbourhood, correct?13

A.   Yes.14

Q. (Redacted)15

A. (Redacted)16

Q. (Redacted)17

A.   Yes.18

Q.   Now, Mr Witness, I would discuss this issue of the lady --19

PRESIDING JUDGE EBOE-OSUJI:  Can we explore why "hate?"20

MR FAAL:21

Q.   Can you explain to the Court, from your knowledge, why these people hate22

Honourable Ruto?23

PRESIDING JUDGE EBOE-OSUJI:  No, no, how he knows that and why?24

MR FAAL:25
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Q.   How do you know that honourable -- these people hate Honourable Ruto,1

Mr Witness?2

A. (Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

Q.   You talked about 2002.  Who was the head of the party Ruto belonged to at the13

time, 2002?14

A.   It was Uhuru Kenyatta.15

Q.   And you did mention "retired president."  In 2002, who was the retiring16

president you were referring to?17

A.   It was Daniel Arap Moi.18

Q.   You earlier said "retired President Kibaki."19

A.   Yes.20

Q.   Which is the correct one, Moi or Kibaki?21

A. Yes, when I was talking I said that -- that in 2002 (Redacted) were supporting Kibaki22

and then Ruto was supporting Uhuru Kenyatta, then 2007 still (Redacted) were supporting23

Kibaki and Ruto was supporting Honourable Raila Odinga.24

Q.   And, Mr Witness, the learned Judge wanted to know how you came to know25
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that these people hated Ruto.  Could you address that?1

A. (Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

Q.   Now moving on, Mr Witness, I would talk about the lady you said recruited8

you.  Do you recall that?9

A.   Yes.10

MR FAAL:  And, Mr President, I am going to refer to tab 38, that is document11

KEN-OTP-0017-1019, tab 38 of the Prosecution binder.12

Q.   Mr Witness, in paragraphs 11 onwards, you indicated that in June 2013 (Redacted)13

told you that she was in the ICC Protection Programme; is that the truth?14

Specifically paragraph 13.15

A.   Yes, it is true.16

Q.   Did she tell you what she was getting out of being in the ICC Protection17

Programme?18

A.   Yes, she told me.19

Q.   Could you tell the Court what she said?20

A.   She told me that she was receiving some money from the ICC every month and21

also that (Redacted) children that she had were in a good school in (Redacted) and the ICC22

were paying for her and she said that even ICC was willing to assist her to pursue an23

extra mile in education.24

Q.   When you testified on Tuesday, 9 September, about the lady providing false25
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information regarding the school (Redacted) children attended, do you recall that,1

Mr Witness?2

A.   Yes, I remember.3

Q.   Do you know how that information was false, Mr Witness?4

A.   Sorry?5

Q.   Do you know how that information was false?  What about it is false?6

A.   Yes, in fact she's the one who told me that the ICC (Redacted)7

(Redacted)8

(Redacted)9

(Redacted) and that she was10

receiving some money for school fees on behalf of the children, (Redacted)11

(Redacted).12

Q. (Redacted)13

A. (Redacted)14

Q. (Redacted)15

A. (Redacted)16

Q. (Redacted)17

A. (Redacted)18

(Redacted)19

Q. (Redacted)20

A. (Redacted)21

(Redacted)22

(Redacted)23

Q. (Redacted)24

A. (Redacted)25
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Q.   And do you know which schools these children were attending at the time?1

A. (Redacted)2

(Redacted)3

Q.   And, Mr Witness, do you know, the primary schools you were told about, were4

they private or public, primary schools in (Redacted)?5

A.   They were public.6

Q.   And, Mr Witness, correct me if I am wrong, public schools in Kenya, do they7

pay fees?8

A.   No, they don't pay.9

Q. So these schools are free, correct?10

A.   Yes, you just pay very small amount of money maybe for appointing11

assist -- assistant teachers.12

Q. So, Mr Witness, would you agree that both you and (Redacted) were in a fraudulent13

scheme to defraud the ICC of money?14

A.   Yes.15

MR FAAL:  I have no further questions for this witness, Mr President.16

PRESIDING JUDGE EBOE-OSUJI:  All right, Mr Faal, thank you very much.17

Witness, Mr Faal has finished his cross-examination.  Mr Kigen-Katwa will next18

examine you.  Again, remember the advice to you.  Listen carefully, understand the19

question and answer it.  Take care to avoid overlapping between you and20

Mr Kigen-Katwa.  For that reason, we will ask you to remember to pause for five21

seconds before starting answering your question after the question has been asked.22

Do you understand?23

THE WITNESS:  Thank you, Mr Witness -- Mr President.  I understand.24

PRESIDING JUDGE EBOE-OSUJI:  Now, Mr Kigen-Katwa, we'll go to public?25
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MR KIGEN-KATWA:  Yes.  Yes, Mr President, please.1

PRESIDING JUDGE EBOE-OSUJI:  We will go to the public session.2

MR KIGEN-KATWA:  Mr President, I would request for the assistance of the court3

officer.4

(Open session at 12.25 p.m.)5

THE COURT OFFICER:  We are in open session, Mr President.6

MR KIGEN-KATWA:  I'm sorry, I was requesting for the assistance of the court7

officer to distribute the binders.  Thank you.8

QUESTIONED BY MR KIGEN-KATWA:9

Q.   Now, how are you, Mr Witness?10

A.   I am fine, Mr Kigen.11

Q.   Now, I will ask -- I will start my cross-examination with what you said in the12

course of your testimony on 8 September 2014 at page 81 to page 84 at which you13

described your relationship with Mr Sang.  Now, the first question I wish to ask you14

is whether you know Mr Sang?15

A.   No, I don't know him.16

Q.   And have you ever listened to any of his programmes?17

A.   No.18

Q.   And could you be in a position to recognize his voice if you heard it?19

A.   Yes, I can recognize.20

Q.   Okay, we will come back to that.  Now, I want to ask you a little about the21

history of your being identified for purposes of being a Prosecution witness.  I am22

aware that we are in a public session so I will be careful with my questions.  I would23

request that you do the same in your answers.24

Could you confirm that it is your testimony that your first encounter with the25
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Prosecution was on 27 June 2013?1

A.   I had said that I don't remember exact date that we started speaking with the2

OTP.3

Q.   However, you will recall that you testified that you had a telephone4

conversation sometime before you went into an interview with them face to face, isn't5

it?6

A.   Yes.7

Q.   And do you recall, Mr Witness, that you met them approximately a month after8

the telephone conversation, isn't it?9

A.   Yes.10

Q.   Now, could you confirm that, in fact, in the initial telephone interview that you11

had with the Prosecution you had not made any mention of Mr Sang?12

A.   I really don't remember that.13

MR KIGEN-KATWA:  Mr President, I will request to make reference to this -- I14

would request that we go briefly to the -- to a private session.15

PRESIDING JUDGE EBOE-OSUJI:  Private session.16

*(Private session at 12.29 p.m.) Reclassified as Open session17

THE COURT OFFICER:  We're in private session, Mr President.18

MR KIGEN-KATWA:19

Q.   Now, Mr Witness, I will want -- I will request the court officer in Nairobi to pull20

out to you the screening notes of 27 June 2013 and the ERN number is21

KEN-OTP-0106-0965.22

Your Honours, that is at tab 8 of our binder.  The same was subsequently marked as23

an MFI-OTP-00138.24

THE COURT OFFICER (via video link): Document KEN-OTP-0106-0965 is25
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presented to the witness.1

MR KIGEN-KATWA:2

Q.   Now, Mr Witness, I had asked you whether you recall that the first contact you3

had with the Prosecution was on 27 June 2013 and you said you couldn't recall.  Can4

you say -- can you see on the face of that document that it was on that same -- on the5

date I have just stated, 27 June 2013?6

A.   I have seen.7

Q.   Now, Mr Witness, it is a short document.  I have gone through it several times8

and I know for a fact that there is nowhere Mr Sang is mentioned.  Would you agree9

that that is the true position, that there is no mention of Mr Sang in that initial10

interview?11

A.   Yes.12

Q.   Now, Mr Witness, I would like you to juxtapose that with your subsequent13

interview in the first meeting you had with the Prosecution which was on 8 July 2013.14

And, your Honours, I am making reference to tab 9.  It is KEN-OTP-0109-0019 which15

was marked as an exhibit, EVD-T-OTP-00136.16

Mr Witness, for now -- we will come back to the statement, but for one -- for now I17

just want you to confirm that you, in fact, met the Prosecution approximately a month18

after the screening notes, isn't it, from 27 --19

A.   Yes.20

Q. -- June to 14 July, isn't it?21

A.   Yes.22

MR STEYNBERG:  Sorry, your Honours, there were two meetings in July.  The first23

was from the 6th to the 8th and the second was the 14th, so if the proposition is that it24

was a month between the screening note and the first meeting, that's not correct.  It's25
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approximately ten days.1

MR KIGEN-KATWA:  I am sorry, Mr President.  What the Prosecution has said is2

true.3

Q.   Mr Witness, I would like to take you -- before we come to the fist statement that4

you made on 8 July 2013, I would like to take you to the second statement that you5

recorded on 14 July 2013 which is at tab 10 of our binder, KEN-OTP-0109-0071 and6

which was exhibited as EVD-T-OTP-00133.7

Now, Mr Witness, you recall that in the course of the second statement you gave the8

Prosecution two diaries, isn't it?9

A.   Yes.10

MR KIGEN-KATWA:  Your Honour, the two diaries are EVD-T-OTP-00134, being11

the diary of the year 2007 and that is at tab 22 of the Prosecution's binder, and the12

second diary is EVD-T-OTP-00135, being the diary of 2008.13

Q.   Now, Mr Witness, could you confirm that in the second statement you made no14

mention of Mr Sang?15

A.   Let me check.16

MR KIGEN-KATWA:  In that case I would request the court officer to pull the said17

second statement.  The ERN number is KEN -- sorry, KEN-OTP-0109-0071.18

PRESIDING JUDGE EBOE-OSUJI:  Where is it in your binder?19

MR KIGEN-KATWA:  It is in tab 10, Mr President.20

MR STEYNBERG:  Your Honours, if it assists my learned friends, the Prosecution is21

prepared to stipulate that there is no mention of Mr Sang in this statement which22

dealt with the two diaries.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Mr Steynberg.24

Now, Mr Kigen-Katwa, take it from there.25
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MR KIGEN-KATWA:1

Q.   Mr Witness, you have heard the Prosecution confirming that, in fact, you made2

no mention of Mr Sang in the second statement, isn't it?3

A.   Yes.4

Q.   Could you also confirm that the statement was meant to hand over the two5

diaries, the diary for the year 2007 and the diary for the year 2008?6

A.   Yes.7

Q.   Could you confirm also that in those two diaries from page -- from the first page8

to the last page of both diaries you have made no mention whatsoever of Mr Sang?9

A.   Yes.10

Q.   Now, in your first statement, which was on 6 to 8 July 2013, and which was11

produced as evidence KEN-OTP-0109-0019, you made reference to Mr Sang at12

paragraph 47 and subsequently at paragraph 179 to 184, isn't it?  Anyway, you do.13

Mr President, may I apply to go back to the open session now?14

PRESIDING JUDGE EBOE-OSUJI:  Back to open session.15

(Open session at 12.36 p.m.)16

THE COURT OFFICER:  We're in open session, Mr President.17

MR KIGEN-KATWA:18

Q.   Now, Mr Witness, I want us to look at what you said at paragraph 47 of your19

statement about Mr Sang and the reference is KEN-OTP-0109 at page 026 (sic).  And20

this is what you said.  Mr Witness, would you like to have that paragraph pulled out21

to you first before I read?22

A.   You can just read.23

Q.   Thank you.  Now, this is what you said, "Tirop" --24

PRESIDING JUDGE EBOE-OSUJI:  We are -- we are in the open session, you know25
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that?  I'm just warning you that you --1

MR KIGEN-KATWA:  Yes, Mr President.  It has nothing that is revealing there,2

Mr President.3

PRESIDING JUDGE EBOE-OSUJI:  All right.4

MR KIGEN-KATWA:  I have considered that.  Thank you.5

Q.   Mr Witness, you have mentioned two names.  I'll just -- out of an abundance of6

caution I will not say their names.7

One person and then the second one "... announced the rally through a loudspeaker8

on a vehicle which travelled around the area.  It is possible that the rally was also9

advertised through Kass FM but I did not hear.  At that stage, I was not really10

listening to Kass FM anymore, because I did not like the provocative statements and11

the incitements against the Kikuyu and the PNU supporters ... by Mr Sang."  Can12

you see -- you recall saying that, Mr Witness?13

A.   Yes.14

Q.   Now, the first question I want you to confirm for the record of the Court is that15

in fact it is your position that you actually did not hear this meeting being announced16

through Kass FM?17

A.   Yes.18

Q.   Now, you have proceeded to give an explanation as to why, according to you,19

you did not hear.  You say it is because, and I quote what you said, "... I did not like20

the provocative statements and ... incitements against the Kikuyu and the PNU21

supporters ... by Mr Sang."  Mr Witness, do you still maintain that is the reason why22

you did not hear the announcement of this rally, if at all it was made?23

A.   No.24

Q.   Could you explain, in your own words, what explanation there is for the25
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unlikelihood of you having heard, if it was advertised at all?1

A.   One is that that meeting was not there, so saying that it was being advertised by2

a vehicle was false.  So I can -- I can confirm that the likelihood of it that it was3

broadcasted in Kass FM is -- is not there because that meeting in fact was not there.4

Q.   Thank you, Mr Witness.  Your position is that that rally was not there and so5

could not have been advertised.  However, whatever broadcast was being made in6

December 2007, could you have heard them, Mr Witness?7

A.   No.8

Q.   And what is the reason, Mr Witness?9

A.   Sorry?10

Q. What would be the reason why you would not have heard any -- anything11

broadcast by Kass FM in the period December 2007, which is the period relevant to12

that paragraph 17?13

A.   I had said earlier that I was a fan of Radio Citizen, so most of the time when I14

could tune on my radio I would go direct to -- to Radio Citizen.  I -- I didn't -- I was15

not a fan of Kass FM.16

MR KIGEN-KATWA:  Now, I would like you to be shown the subsequent17

paragraphs that I want to deal with:  Paragraph 187 to paragraph 184 -- paragraph18

179 to paragraph 184, and those run from KEN-OTP-0109-0047 to19

KEN-OTP-0109-0048.  If the court officer in Nairobi could kindly pull it up.20

THE COURT OFFICER (via video link):  Mr Sang (sic), paragraph 179 is being21

shown to the witness.22

MR KIGEN-KATWA:23

Q.   Now, Mr Witness, I will -- I am sorry, I will ask the court officer to take you to24

page 04 -- 0048, which reflects paragraph 181 to paragraph 188.25
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THE COURT OFFICER (via video link):  Mr Sang (sic), the witness can see1

paragraph 181.2

MR KIGEN-KATWA:  Okay, thank you, but my name is Kigen not Sang.3

THE COURT OFFICER (via video link):  My apologies, Mr Kigen.4

MR KIGEN-KATWA:  That's okay.  Thank you.5

Q.   Mr Witness, you can see that at the bottom of that page we are dealing with6

page 30 of 32, isn't it?  You can see that, Mr Witness?7

A.   Yes.8

Q.   Now, Mr Witness, you will agree that the issue of Mr Sang was captured in the9

last part of your statement to the Prosecution, isn't it?  It was the last item you10

discussed with the Prosecution?11

A.   Yes.12

Q.   Now, may I ask you the issue of Mr Sang was it you -- how did it come -- how13

did you end up discussing it?  Was it the testimony that you had carried with you?14

Under what circumstances did it come up?15

A.   Yes, I had said earlier that when we were discussing that lady, she told me that16

when presenting your testimony you should at least mention Mr Sang so that it will17

carry more weight because it will be now dealing -- it will be a case for the -- for the18

two; that is, Mr Ruto and Mr Sang.  So I had to -- to look on my own means of19

actually mentioning about Mr Sang.20

Q.   So the importance of mentioning Mr Sang is at the instance of an advice given to21

you by the person who identified you as a --22

A.   Yes.23

Q. -- potential Prosecution witness, isn't it?24

A.   Yes.25
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Q.   And in your affidavit you refer to that relationship between yourself and that1

lady as being a situation where she recruited you, isn't it?2

A.   Exactly.3

Q.   Now, my question -- I would like to still ask you that question more directly4

and more pointedly, Mr Witness. At this meeting where you gave this statement,5

and we've already mentioned the date which I do not want to mention in public, you6

were seated with investigators, isn't it?7

A.   Yes.8

Q.   Was the lady present in that meeting?9

A. She wasn't.10

Q.   So was it yourself who initiated the subject of Mr Sang, or how did it come up in11

the course of that interview?12

A.   After discussing about Ruto, the -- the investigators asked me what I could say13

about Mr Sang.14

Q.   So --15

A.   And that is what I told them.16

Q.   So it is your testimony that the subject of Mr Sang was at the instance of the17

investigators that, "Please, say something about Mr Sang."?18

A.   Yes.19

Q.   And the -- after asking you to say something about Mr Sang, did they proceed20

to ask you -- you have approximately -- you have done that at paragraph 179 to21

paragraph 184, approximately six paragraphs.22

Were the details that you have featured in those paragraphs also a result of questions,23

or it is you who narrated -- who narrated them without the intervention of questions?24

A.   It was mostly questions.25

ICC-01/09-01/11-T-136-Red-ENG WT 15-09-2014 59/104 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                   ICC-01/09-01/11
Witness: KEN-OTP-P-0604

15.09.2014 Page 60

Q.   Now, Mr Witness, you have, at paragraph 179 to paragraph 181, discussed1

issues that relate to Kass FM in the period 2005.  You have subsequent to that, at2

paragraph 182 to 184, discussed issues that relate to period of 2007 and I would like to3

ask you specific questions about what you say at paragraph 182 to 184, but could you4

confirm:  Do you stand by what you said at paragraph 179 to 181 of the statement?5

A.   (No audible response)6

Q.   Should I ask the question again?7

A.   Yes, I was going through --8

PRESIDING JUDGE EBOE-OSUJI:  Yes, is there any particular proposition in it, you9

want to put to him to see if he confirms it?10

MR KIGEN-KATWA:11

Q.   Mr Witness, on the Court record - and I have particular reference to what you12

said on 8 July 2014, at page 81 to page 83, transcript number 131 - you had said that13

you were not listening to Kass FM and you've repeated that this morning, isn't it?14

A.   Yes.15

Q.   You also said that you didn't listen to Kass FM since its inception, isn't it?16

A.   Yes.17

Q.   And so the things that you've said in paragraph 179 to 181 being things that you18

allege you heard from Kass FM, are they things that you personally heard and are19

aware of?20

A.   No.21

MR KIGEN-KATWA:  Mr President, I had avoided asking a direct proposition22

because of your order that we should -- we should be circumspect in asking leading23

questions.24

PRESIDING JUDGE EBOE-OSUJI:  Proceed.25
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MR KIGEN-KATWA:  If the transcript at page 69, line 12, could be corrected.  I had1

said you didn't listen to Kass FM.  I think the transcript didn't get that.2

Q.   Now, just before I deal with paragraph 182 to 184, I want you to look at3

paragraph 181.  Can you see that, Mr Witness?  I will request the court officer to4

assist you -- point out to you paragraph 181.5

A.   Yes, I have seen.6

Q.   Mr Witness, you have said -- I am interested in the last four lines, but let me7

just -- the line starting with Chamgei, can you see where you said "Chamgei is owned8

by a Kikuyu, Wachira Waruru, as previously mentioned the Kikuyu were supporting9

the Banana ..."  Can you see that, Mr Witness?10

A.   Yes, I have seen.11

Q.   Mr Witness, you said that when you are recording the statement as a statement12

of fact, isn't it, as something you know personally, isn't it?13

A.   Yes.14

Q.   Do you know whether in fact Chamgei is owned by one Mr Wachira Waruru?15

A.   I don't know the owner of Cham --16

MR KIGEN-KATWA:  Mr President, as the witness is considering the answer, could17

I spell the name of this person who is said to own this station.  Wachira is18

W-A-C-H-I-R-A.  Waruru is W-A-R-U-R-U.19

Q.   Mr Witness, my question again is whether you know whether in fact20

Mr Wachira Waruru owns Chamgei FM Station?21

A.   I cannot confirm now if it is Wachira Waruru, or -- or Macharia.22

Q.   You say you don't know whether it is owned by Mr Wachira Waruru or Mr --23

A.   Somebody called Macharia who owns Royal Media.24

PRESIDING JUDGE EBOE-OSUJI:  Can you spell the last name, Macharia?  Is that25
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what you said?1

THE WITNESS:  Yes, M-A-C-H-A-R-I-A.2

PRESIDING JUDGE EBOE-OSUJI:  Thank you.3

MR KIGEN-KATWA:  And the spelling of Chamgei station is C-H-E-M-G-E-I (sic).4

Mr President, I am sorry.  The spelling is C-H-A-M-G-E-I.5

Q.   Now, Mr Witness, at paragraph 182 to 184 you make two main allegations6

against Mr Sang.  At paragraph 182 you said this.  I will read from the second7

sentence, "After the referendum Mr Sang started using Kass FM for the ODM8

campaign, especially in 2007.  He often raised political issues on his Lene Emet show.9

He was negative about PNU side.  He went as far as listing all district commissioners10

to cabinet ministers and senior government officials.  He was comparing the amount11

of Kikuyu against other tribes.  He noted that Kibaki was ..." -- "He noted that since12

Kibaki was president, only Kikuyu had been Minister of Finance.  He was giving the13

point of view that Kibaki and PNU were promoting ethnicity."  You can see that,14

Mr Witness?15

A.   Yes, I have seen.16

Q.   So your first allegation against Mr Sang is that he was holding out PNU17

negatively as being ethnic, isn't it?18

A.   Yes.19

Q.   Now, the second allegation you make about Mr Sang, just before we start20

responding to it, is at 184 where you say this and I am reading the last two lines, "He21

actually alerted people that there was a lorry leaving Eldoret heading to Kisumu and22

gave the number plate.  He said that this lorry was carrying fake ballot boxes.  I23

heard that this truck was burned."  Can you see that, Mr Witness?24

A.   Yes, I have seen.25
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MR KIGEN-KATWA:  Now, just -- Mr President, I request for five minutes private1

session and then when we come back I can do public session kindly, Mr President?2

PRESIDING JUDGE EBOE-OSUJI:  Private session.3

*(Private session at 12.55 p.m.) Reclassified as Open session4

THE COURT OFFICER:  We're in private session, Mr President.5

MR KIGEN-KATWA:6

Q. (Redacted)7

(Redacted)8

A. (Redacted)9

Q. (Redacted)10

A. (Redacted)11

Q. (Redacted)12

A. (Redacted)13

Q.   Now, when we come back, when I will take you back to cross-examination, I14

will take up from there, but I want to ask you do you recall that there were allegations15

about fake ballot boxes being -- having been procured for use by PNU?  Do you16

remember?  And I'm not saying it is true.  I'm just saying are you aware of those17

allegations in the open public circles in Kenya?18

A.   Yes, I heard.19

Q.   Could you also confirm, if you recall, that the general line was that the fake20

ballot boxes were supposed to be used by -- or the assistance of administration21

policemen would be sought to assist in using those fake ballot boxes?  Do you recall22

that?23

A.   Yes.24

Q.   And, lastly, do you recall that it was also the general conversation that the25
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administration police would use transport from public transport companies; namely1

Citi Hoppa and Kenya Bus Services?2

A.   Yes.3

MR KIGEN-KATWA:  Mr President, I am ready to proceed, but I don't know if -- it4

would seem like time doesn't allow.  I can proceed afterwards with a --5

PRESIDING JUDGE EBOE-OSUJI:  Yes, I think we can take our lunch-break now6

and then you will continue after.  One second, please.7

(Trial Chamber confers)8

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will take our lunch-break now9

and then we will come back at 2.30.10

THE COURT USHER:  All rise.11

(Recess taken at 12.59 p.m.)12

(Upon resuming in open session at 2.38 p.m.)13

THE COURT USHER:  All rise.14

Please be seated.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.16

Witness, welcome back.17

Mr Kigen-Katwa, please proceed.18

MR FAAL:  Mr President, perhaps before Mr Kigen takes the floor, I just forgot to19

put in the PIS that I used.  If it is not too late, I would ask that it be put in.20

PRESIDING JUDGE EBOE-OSUJI:  Well, let's do that after Mr Kigen-Katwa finishes.21

MR FAAL:  Thank you, Mr President.22

MR STEYNBERG:  Your Honour, I made the similar omission.  It may be helpful if23

we keep the documents in the same order, so perhaps my PIS could be put in first24

followed by the Ruto Defence PIS.25
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PRESIDING JUDGE EBOE-OSUJI:  That's why it's always best to put these things at1

the time when these things -- the material is first referred to.2

After Mr Kigen's re-examination -- Mr Kigen, do you have a PIS as well so we don't --3

MR KIGEN-KATWA:  No, I do not.4

PRESIDING JUDGE EBOE-OSUJI:  You don't.5

MR KIGEN-KATWA:  Yes.6

PRESIDING JUDGE EBOE-OSUJI:  So we don't have to worry about you and PIS.7

Please proceed.8

MR KIGEN-KATWA:9

Q.   Hello, Mr Witness.10

A.   Hello, Mr Kigen.11

Q.   Now, you recall that I told you that at paragraph 182 to 184 you had made two12

allegations against Mr Sang, one is that he had -- he was -- he was negative towards13

PNU and the second one is that he had alleged that fake ballot boxes were being14

transported.  Do you recall that?15

A.   Yes.16

Q.   Now, I want to deal with the first issue where in your original statement you17

said that Mr Sang was negative towards PNU and was promoting ethnicity.  May I18

observe that this is something you said at paragraph 182 and at paragraph 47.  And19

in asking you questions in relation to that issue, do you recall that an audio was20

played to you by the Ruto Defence and the -- and the video was KEN-D09-0018-09821

and at page -- in the Court's transcript of 12 September 2014, transcript number 135, at22

page 45 to 48, after listening to the audio, you were asked a question to summarise,23

and I will read the Court's record of what you said.  Are we together, Mr Witness?24

A.   Yes.25
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Q.   This is what you said:  "Yes.  I have heard the speaker who is Mr Ruto talking1

about ethnicity, that to be born in a certain tribe is not a mistake, but it will be a2

mistake if now people divide themselves on tribal lines."  Do you recall that audio,3

Mr -- that video, Mr Witness?4

A.   Yes, I recall.5

Q.   Now, I want to take you to the transcript of the video.  I will not play the video,6

I will just want you to identify what Mr Ruto had said.7

And I will request for the assistance of the court officer in Nairobi to pull out8

KEN-D09-0038-0695, being the translation and transcription of what9

Mr -- Honourable Ruto had said at page 0699 and particularly line 120 to 126.10

PRESIDING JUDGE EBOE-OSUJI:  What's the tab again?11

MR KIGEN-KATWA:  Mr President, I'm sorry, it is tab 7.  Tab 7.12

THE COURT OFFICER (via video link):  Mr Kigen, the document is being presented13

to the witness at page 699.14

MR KIGEN-KATWA:  Thank you, court officer.15

Q.   Now, Mr Witness, one of the things you had said very specifically at paragraph16

182 was this:  That Mr Sang - I'm reading the second last line, Mr Sang noted -- I'm17

quoting you, "... noted that since Kibaki was President only Kikuyu have been18

minister[s] of finance." Do you recall that, Mr Witness?19

A.   Yes.20

Q.   You also went on to say that, "He went as far as listing all ... district21

commissioners to cabinet ministers and senior government officials;" you recall that?22

A.   Yes.23

Q.   Now, may I ask you as a matter of fact, is it true that since Kibaki was president,24

only Kikuyu have been ministers of finance?  Is it a fact?25
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A.   No.1

Q.   Do you recall anybody who was a minister of finance and who was not from the2

Kikuyu community in the period of the presidency of Mr Kibaki?3

A.   Yes.4

Q.   Could you mention the name.5

A.   We have somebody who was called Mwiraria.6

Q.   Mwiraria you will confirm is spelt as M-W-I-R-A-R-I-A, isn't it?7

A.   Yes.8

Q.   Could you inform the Court where he comes from?9

A. I think he comes from Meru.10

Q.   Now, I want to -- I want you to look at what has just been shown to you, being11

the transcript, line 120 to 126, page 0699.  If you could confirm that what I am12

reading is the correct -- the correct fashion of what you can read at page -- line 120 to13

126.14

WR, which is William Ruto, says something which is intelligible then goes on "... from15

Nyandarwa ..." --16

PRESIDING JUDGE EBOE-OSUJI:  You mean something which is unintelligible.17

MR KIGEN-KATWA:  Mr President, I apologise.  It should be unintelligible, "...18

from Nyandarwa, the Assistant Minister is called Peter Kenneth who is from19

Murang'a.  Permanent secretary is called Mr Kinyua from Meru.  The Governor of20

Central Bank is called Mr Ndungu from Kiambu."21

And then the crowd says, "Yes.  From Mount Kenya.  Mount Kenya."22

Then William Ruto goes on to say, "The Director General of ... Kenya Revenue23

Authority, who collects all taxes, Mr Waweru, is from Murang'a.  Now, is that24

tribalism or not?"25
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Can you see that, Mr Witness?1

A.   Yes, I am seeing it.2

MR FAAL:  If I could give spellings of the names for the -- Peter Kenneth is Peter3

and the next word is Kenneth, K-E-N-N-E-T-H.  Finance secretary -- then the next4

name is permanent secretary is called Kinyua, K-I-N-Y-U-A, from Meru.  Meru,5

M-E-R-U.  Then Mr Ndungu of Centre Bank, N-D-U-N-G-U.  And then director6

general of the Kenya Revenue Authority, Mr Waweru, W-A-W-E-R-U, from Murang'a,7

M-U-R-A-N-G-'-A.8

Q.   Now, Mr Witness, you would recall that this transcript is an address by Mr Ruto9

on 23 November 2007 at least as per the audio we listened to the last time.  Do you10

recall that, Mr Witness?11

PRESIDING JUDGE EBOE-OSUJI:  Does he recall -- does he really -- was the date12

apparent?13

MR KIGEN-KATWA:  May I rephrase the question, Mr President.14

Q.   Mr Witness, would you recall that the date of the audio was 23 November 2007?15

A.   Yes.16

Q.   Now, Mr Witness, you would agree from the observations of Honourable17

William Ruto as reflected in the audio and as I've read from the transcript that the18

discussion about tribalism in the government line-up was a common thing, isn't it?19

A.   Yes.20

Q.   Now, I also want to play for you an audio of events of 25 -- 24 December 2007,21

being what was broadcasted at Kass FM.  And before I play that, I would like to ask22

you, you said that you have not met Mr Sang and you never listened to his23

programme.  You recall that?24

A.   Yes.25
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Q.   You, however, went on to say that you would recognize the voice of Mr Sang.1

Could you explain to us how you would recognize his voice in view of the fact that2

you are not listening to his programmes.3

A.   Yes, when Kass FM was launched, I -- I took some -- around let's say one week4

or less than a week listening to -- to Kass FM and also -- it doesn't mean that since5

I was not a listener of Kass FM -- sometimes you may be walking in your own -- or,6

wherever you are -- you are, some people may be listening to Kass FM, and even if7

you're a passer-by, you will still hear what somebody is saying, or you may be8

travelling in a -- in a car and the -- the driver is tuned to Kass FM and then that is how9

I knew the -- the voice of Mr Sang.10

Q.   So the distinction you draw is between consciously and deliberately turning on11

to listen to Mr Sang, which you say you weren't doing, vis-à-vis a situation where you12

would stumble on a programme being run by Mr Sang from time to time and at13

various places?14

A.   Yes.15

MR KIGEN-KATWA:  Now, Mr President, I request to play an audio which is at tab16

4.  It is audio KEN-D11-0013-0053, that's the audio. The transcription and the17

translation is KEN-D11-0014-0193.  And I propose to play two minutes, 13.05 to 15.13,18

and that is at page 0197 to 0198.19

PRESIDING JUDGE EBOE-OSUJI:  Did you say tab what?20

MR KIGEN-KATWA:  Tab 4, Mr President, for the transcript and the translation,21

please.  Tab 4, Mr President.  It is possible you're looking at somebody else's binder.22

PRESIDING JUDGE EBOE-OSUJI:  The binder says Sang Defence P-604 cross23

materials.  Is that it?24

MR KIGEN-KATWA:  Yes, Mr President.  Yes, Mr President.  And tab 4 should25
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contain transcript and translation KEN-D11-0013-0053.1

PRESIDING JUDGE EBOE-OSUJI:  What I have at tab 4 is 0014-0193.2

MR KIGEN-KATWA:  That is exactly it, Mr President.3

PRESIDING JUDGE EBOE-OSUJI:  All right.  Proceed then.4

MR KIGEN-KATWA:5

Q.   Mr Witness, you're ready to listen to the audio, isn't it?6

A.   Yes.7

Q.   Okay, we will play it.8

(Playing of the audio excerpt KEN-D11-0013-0053)9

MR KIGEN-KATWA:10

Q.   Mr Witness, do you recognize the voice, or you would rather it is played a little11

more so that you can recognize that voice?12

A.   I have recognized.13

Q.   Whose voice is it, Mr Witness?14

A.   It is the voice of Honourable Raila Odinga.15

Q.   Okay.  We will start again the audio and then we will ask you to get -- make a16

brief summary of what he has said.17

(Playing of the audio excerpt KEN-D11-0013-0053)18

MR KIGEN-KATWA:19

Q.   Mr Witness, you said you recognise the voice of Honourable Raila being the20

main speaker.  Did you hear that there was a second party in that conversation?21

A.   Yes, it is --22

Q.   Now, I -- go on, Mr Witness.23

A.   Yes, I was saying that it was Mr Sang.24

Q.   Okay, thank you.  I just wanted to be sure you can -- now, could you please25
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give us a summary of what you heard?1

A.   Okay.  I heard Honourable Raila Odinga saying that in the year 2002 Kenyans2

voted -- many Kenyans voted for President Kibaki hoping that he was going to bring3

the changes they were expecting, that one of the changes they were expecting is that4

Kenyans were expecting a -- a new constitution to be in place which he said that5

President Kibaki failed.6

(2)  He has talked of distribution of resources equally among all the peoples, all7

regions in Kenya, and he was saying that President Kibaki has not done it.8

(3)  He talked of corruption, that Kenyans were expecting that after Kibaki assuming9

to power he could trim corruption to its lowest.10

And then (4) he has talked of tribalism, that in key government appointments you11

find that it is only people from one region, and he end up by saying that the12

government of Kibaki fired tribes -- people from different tribes.  Like he talked of13

the Kalenjins, he talked of the Luos, he talked of the Luhyas and the Kambas.14

Q.   Thank you, Mr Witness.  I will read we just --15

PRESIDING JUDGE EBOE-OSUJI:  One second, Mr Kigen.16

At line 25, the word appearing inaudible there should be "trim."17

MR KIGEN-KATWA:  Thank you very much, Mr President.  I think that is18

being -- Mr President, if I could now read into the court record the translation in19

respect to the issue of tribalism which starts from the last line at the bottom of page 5,20

starting with the word "Raila."21

Q.   Mr Witness, I will read it and you confirm if what I read is a fair reflection of22

what you heard he, Mr Raila, say in Kiswahili.23

A.   Okay.24

MR KIGEN-KATWA:  Mr President, I -- Mr President, I'm looking at page25
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KEN-D11-0014-0197 to 198 and this is what it says, "RAILA: There has been a lot of1

tribalism.  You find that in the government ministries only one tribe is being2

deployed." (sic)  And then there is, "SANG: ..." --3

PRESIDING JUDGE EBOE-OSUJI:  Is that "deployed?"4

MR KIGEN-KATWA:  I will read again and I am sorry, Mr President,  "There has5

been a lot of tribalism.  You find that in the government ministers only one tribe is6

being employed."  Then he goes on, "There have ..." been "... sacked so many people7

especially from the Kalenjin, Luo, Luhya and even the Kamba community and so on.8

Four, is about economy ..."9

Q.   Mr Witness, I was interested in the question of tribalism which you said10

Mr Sang placed at the station.  Do you first of all confirm that what I have just read is11

a fair translation of what Honourable Raila said in respect to the question of tribalism12

when he was at Kass FM station?13

A.   Yes.14

Q.   Now, Mr Witness, you confirm that in fact -- who was -- who was Honourable15

Raila Odinga in the period 2007?16

A.   He was the presidential aspirant of the ODM party.17

MR KIGEN-KATWA:  Now, I want to play for you from time stamp 00 to time18

stamp 01 for purposes of the date.19

(Playing of the audio excerpt KEN-D11--0013-0053)20

MR KIGEN-KATWA:  Mr President, I'll come back on that issue of the date.  I'll21

move on to something else in the meantime.22

Q.   Now, Mr Witness, I put it to you that in fact the discussion about tribalism in23

the regime of Honourable Kibaki's presidency was an issue in the public domain and,24

as we can see, Honourable Ruto and Honourable Raila were discussing it in the open.25
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Would you agree with my proposition?1

A.   Yes.2

MR KIGEN-KATWA:  Mr President, I'd like to move on to something else.3

Q.   Mr Witness, you had also said that the other allegation you have against4

Mr Sang is that he said that -- he issued an alert that there were lorries and trucks that5

were carrying fake ballot papers.  You recall that, Mr Witness?6

A.   Yes.7

Q. You also recall, or could you confirm, that in fact the discussions around the8

issue of ballot -- fake ballot papers was discussed simultaneously with the allegation9

that it was intended to use administration policemen to -- as agents and to plant the10

fake ballot papers into the ballot boxes for purposes of assisting the PNU in the 200711

elections?12

A.   Yeah, it was true.13

Q.   Could you also confirm that that discussion went as far as saying that the14

transport that was used was mainly the transport relating to a company called City15

Hopper and Kenya Bus Services, KBS?16

A.   Yes, it was that way.17

MR KIGEN-KATWA:  Now, I would like you to be shown what -- some newspaper18

cuttings on that subject and I request -- that is at tab 5, being -- if the court officer in19

Nairobi could pull out KEN-D11-0010-0125.  Your Honours, it is at tab 5.20

PRESIDING JUDGE EBOE-OSUJI:  That should be a public document, isn't it?21

MR KIGEN-KATWA:  Yes, it is a public document, Mr President.22

THE COURT OFFICER (via video link):  And the document is being presented to the23

witness.24

MR KIGEN-KATWA:25
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Q.   Now, Mr Witness, I would like you to look at the first page, KEN-D11-0010-0125,1

at the top left-hand corner, and if you could tell the Court which newspaper it is, if2

you can see it?3

A. It is The Standard for Wednesday, December 26, 2007.4

Q.   Now, I would like you to confirm that what I am reading is what you can see5

encircled in a black box, that the heading is, "Our undercover crew witness at least 206

bus-loads of suspected AP officers being ferried from AP headquarters in7

various ..." -- "... to various destinations in a mysterious mission just a day to poll8

day."  Can you see that, Mr Witness?9

A.   Yes, I have seen.10

Q.   Could you confirm that the meaning of "AP" as commonly known in Kenya11

would be "administration policemen?"12

A.   Yes.13

Q.   Now, I will read the second part of the heading together with the first14

paragraph, "Agents in the night," and this is what it states, "With the elections only15

hours away, at least 20 civilian buses drove out of a high security facility in Nairobi16

on Monday night as The Standard and KTN undercover reporters and crew were17

watched."  Can you see that, Mr Witness?18

A.   Yes.19

Q.   Mr Witness, in your paragraph 184 these are the things you said very20

specifically, that on 26 December 2007 Sang told the people to come out in large21

numbers and then went on to alert people about a lorry and a -- a lorry and a truck22

that was burnt.  Do you recall having said that, Mr Witness?23

A.   Yes.24

Q.   You also said number plates were read out by Mr Sang?25
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A.   Yes.1

MR KIGEN-KATWA:  Now, I want you to look at the second page of the report, that2

is KEN-D11-0010-0126, at the first column, the third paragraph.  I will want to read it.3

If the court officer could show you page KEN-D11-0010-0126, the first column of that4

report, the third paragraph?5

THE COURT OFFICER (via video link):  The first column of page 0126 is being6

shown to the witness.7

MR KIGEN-KATWA:8

Q.   Mr Witness, can you see a paragraph starting with the words "Two - Citi Hoppa9

KAW ..."?  Can you see that, Mr Witness?10

A.   Yes.11

Q.   Now I'll read and please confirm if that's what it states, "Two - a Citi Hoppa12

KAW 055W and a KBS registration KAX 040C - drove into Homa Bay in the morning13

with one group.  On alighting, the officers quickly mingled and freely chatted with14

the locally based APs, locals said."  You can see that, Mr Witness?15

A.   Yes.16

PRESIDING JUDGE EBOE-OSUJI:  Can you spell Citi Hoppa.17

MR KIGEN-KATWA:  Citi is C-I-T-I and then Hoppa is H-O-P-P-A.18

Q. Now, Mr Witness, you already confirmed to the Court that this newspaper is for19

26 December 2007.  You remember that?20

A.   Yes.21

Q.   And this is the same day that you say Mr Sang was reading out the number22

plates of the vehicles, isn't it?23

A.   Yes.24

Q. Would you confirm that you can actually see that The Standard newspaper was25
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reporting the same story?1

A.   Yes.2

MR KIGEN-KATWA:  Now, I want to take you to page D11-0010-0127, and I will be3

requesting you to look at the second-last column -- the second-last column, the third4

paragraph.  For the court officer again, the page is KEN-D11-0010-0127.5

THE COURT OFFICER (via video link):  Mr Kigen, the document is being shown to6

the witness.7

MR KIGEN-KATWA:8

Q.   Now, Mr Witness, can you see the third paragraph of the second-last column9

starting with the words "Last Saturday, K -- Last Saturday, KTN ran an exclusive10

story ..."  Can you see that?11

A.   Yes, I have seen.12

Q.   I'll read and please confirm if this is what the newspaper says.  "Last Saturday,13

KTN ran an exclusive story how some 2,500 AP's were being trained to interfere with14

tomorrow's General Elections, drawing a furious response from the government and15

earning the station a date with a newly constituted Media Council of Kenya after the16

Information Permanent Secretary, Dr Bitange Ndemo, lodged a complaint.17

This was after a whistle-blower leaked information to the station that some police18

officers were allegedly marking ballots at the AP Commandant's house in Embakasi19

and at the fourth floor of Harambee House.20

Meanwhile, a KTN reporter, who was part of their undercover crew, has received21

threatening calls urging him to 'go slow on the story or face ...'" it.22

Can you see that, Mr Witness?23

A.   Yes, I have seen.24

MR KIGEN-KATWA:  Spelling of Embakasi, Mr President, is25
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E-M -- E-M-B-A-K-A-S-I.  Harambee House is Harambee is H-A-R-A-M-B-E-E, and1

then "house" is the normal "house."  And the name of Dr Bitange Ndemo is Bitange is2

B-I-T-A-N-G-E, Ndemo is N-D-E-M-O.3

Q.   Now, Mr Witness, we have already seen that this newspaper is a report of 264

December 2007.  You can see that that report says that these reports had already5

been aired by a place called KTN last Saturday.  You've seen that from what I've just6

read, Mr Witness?7

A.   Yes.8

Q.   Could you tell the Court what is KTN?9

A.   Yes, KTN, it is a -- a television station here in Kenya that broadcasts news10

and -- and other things.11

Q.   Now, I have worked backwards to the last Saturday before 26 December and it12

brings us to 22 December 2007.13

Mr Witness, you would confirm that by the time you're saying Mr Sang was referring14

to these motor vehicles on the 26th, it was already public knowledge from KTN and15

other sources that there were allegation of vote rigging and fake ballot paper, isn't it?16

A.   Yes.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, do you have the masthead for18

the page appearing at 0217?  You know what I mean?  And you see what's missing19

there, don't you?20

MR KIGEN-KATWA:  Yes, Mr President.  You can see the immediate page before21

that is page 2, Mr President.  It is a continuous set of three pages.  We actually have22

the whole -- first of all, in anticipation of the concerns the Prosecution addressed the23

last time, we produced the complete article.  We, however, have the whole24

newspaper in case it is necessary to either file it to the Court or to register it in ERN.25
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But as it were, Mr President, the article we produced is complete in itself.1

I admit on the face of it, Mr President, owing to photocopy, page 0127 is not very clear,2

but I can indicate that it is a continuous report from page 2 into page 3, and it goes on3

for another two pages, Mr President.4

You can see overly this page 4, which is the same story.  Page 5 which is the same5

story, Mr President, from --6

PRESIDING JUDGE EBOE-OSUJI:  You don't need to be explaining now.  At the7

time you want to do something with this, we'll see if the Prosecution would have an8

issue with that.  I'm just alerting you that --9

MR KIGEN-KATWA:  Mr Steynberg --10

PRESIDING JUDGE EBOE-OSUJI: -- we don't see this date.  We do not see the date11

on top of 0127, and that becomes important if in the report it is telling us "Last12

Saturday..." and you make something out of "last Saturday," quote and unquote.13

But you can proceed.  If you have the whole -- the whole article itself, you may be14

prepared to show it at the right time.15

MR STEYNBERG:  Your Honours, perhaps I can indicate that we have perused this16

article.  We are satisfied that it is a continuous article and it is all on the same date.17

PRESIDING JUDGE EBOE-OSUJI: Fair enough.  So that helps us there.18

Proceed.19

MR KIGEN-KATWA:  May I, before I proceed, may I express my gratitude to my20

learned colleague.21

Mr President, probably I could just also mention at page 2 you can see a series of22

photographs, one, and then there is three --23

PRESIDING JUDGE EBOE-OSUJI:  That's all right.24

MR KIGEN-KATWA:  Okay, okay, Mr President.25
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PRESIDING JUDGE EBOE-OSUJI:  The Prosecution has said they have no issue, so1

let's proceed.2

MR KIGEN-KATWA:  Thank you.3

Q.   Mr Witness, lastly on that issue, if you could look at the last paragraph of what I4

read, you will see that is column 2, the last paragraph.  Can you see, "Yesterday, a5

source told The Standard that each of the officers on the 'strange mission' was given6

anything between 21,000 and 62,000 Kenyan shillings according to their rank."  Can7

you see that?8

A.   Yes.9

Q.   And the yesterday of the 26th would be the 25 December 2007, isn't it?10

A.   Yes.11

Q.   And that is one day before you say Mr Sang had incited people by12

reflecting -- by alleging that vehicles were being used to ferry -- to ferry fake ballot13

papers, isn't it?14

A.   Yes.15

MR KIGEN-KATWA:  Now, I'll request the court officer to show you a different16

article, which is at tab 6 of our binder, Mr President.  It is KEN-D11-0014-0211.17

PRESIDING JUDGE EBOE-OSUJI:  Public again?18

MR KIGEN-KATWA:  Mr President, it is public.19

THE COURT OFFICER (via video link):  Mr Kigen, this document is presented to the20

witness.21

MR KIGEN-KATWA:  Mr President, before I ask the witness the questions relevant,22

may I correct what is at page 88, line 12, where I read that the person -- that the -- this23

is what I had read.  "Meanwhile a KTN reporter, who was part of the undercover24

crew, has received threatening calls urging him to 'go slow on the story or face25
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death.'"1

The way it had been transcripted was probably inaccurate.2

Q.   Now, Mr Witness, could you tell the Court what you can see before you, that3

document I've just availed to you.4

A.   Yes, I'm -- I'm seeing people who are queuing.  I suppose they're going to vote.5

Q.   Mr Witness, I mean, that is a newspaper cutting, isn't it?6

A.   Yes.7

Q.   Could you tell the Court what newspaper it is and which date is the report.8

A.   The newspaper is The Standard of Thursday, December 27, 2007.9

Q.   Now, before I ask you questions related to that, does the date 27 December 200710

stand out as significant to you and why if?11

A.   Yes, that is -- that was the day when people -- or when the general election was12

held in the year 2007.13

Q.   Now, I would request the court officer there to take you to the second page,14

which is KEN-D11-0014-0212.15

THE COURT OFFICER (via video link):  Page 212 is before the witness.16

MR KIGEN-KATWA:17

Q.   Now, Mr Witness, with the assistance of the Court, I will request that you be18

taken to the second column of the first report on top headed "Calm restored in19

Nyanza."  Can you see that, Mr Witness?20

A.   Yes.21

Q.   Now, the third -- the second column, the last paragraph starts with the words22

"The police had to evacuate ..."  Can you see that?23

MR KIGEN-KATWA:  Mr President, probably to assist the witness, I will just read24

the -- it is not a very long document and I have interest in the whole of it.  With your25
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permission, may I read it?1

Q.   Mr Witness, please listen and confirm what I'm reading is what is contained in2

that newspaper.3

"Police moved to restore peace" --4

PRESIDING JUDGE EBOE-OSUJI:  One second.  Let's first of all make sure he is5

there with you.6

MR KIGEN-KATWA:  Okay, I can do that, Mr President.7

Q.   Mr Witness, can you see that item headed "Calm restored in Nyanza.  Two APs8

killed by mob over allegations they would be used to rig today's election."  Can you9

see that?10

A.   Yes.11

Q.   And it is reported by Standard Team.  You can see that?12

A.   Yes.13

Q.   Now, I will read what it says.  "Police moved to restore peace in some parts of14

Nyanza and North Rift where three people, two of them Administration Policemen,15

were killed in election-related attacks.  Calm was quickly restored yesterday after16

riot police used teargas to battle unruly mobs.17

In Nyanza, one of those killed was a civilian identified as Wilson Ouma, who was18

shot by police at Sindo.19

Two vehicles, a bus and matatu, were burnt at Awasi and Oyugis during the protests.20

The two APs were killed in Mbita and Sindo towns. Documents recovered from the21

victims showed they were Administration Police officers."22

PRESIDING JUDGE EBOE-OSUJI:  Okay, wait.  Can we have spelled, this all goes23

by -- it's as a matter of practice always better to spell the word when it occurs so it is24

easier for the court reporters instead of having to have them struggle backwards to fill25
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it in.  There's been a number of names mentioned without the spelling.1

MR KIGEN-KATWA:  I will do that, Mr President.2

PRESIDING JUDGE EBOE-OSUJI:  Yes.3

MR KIGEN-KATWA:  The first one is Nyanza, which I think is familiar, it is4

N-Y-A-N-Z-A.  And then the paragraph says "One of those people killed was a5

civilian identified as Wilson Ouma."  Wilson is the normal Wilson.  Ouma is6

O-U-M-A.  And "... who was shot by police at Sindo."  Sindo is S-I-N-D-O.7

"Two vehicles, a bus and a matatu were burned at Awasi …", Awasi is A-W-A-S-I, "…8

and Oyugis …", Oyugis is O-Y-U-G-I-S, "… during the protests.  The two APs were9

killed in Mbita ..." Mbita is M-B-I-T-A and Sindo, S-I-N-D-O, Mbita and Sindo towns.10

"Documents recovered from the victims showed they were Administration Police11

officers.  One of them, booked at the Tausi Hotel." Tausi is T-A-U-S-I.  "One of12

them was booked at Tausi hotel, was identified as Corporal Peter Gitau Mwangi from13

Embu."14

Gitau is -- Peter is the normal Peter.  Gitau is G-I-T-A-U, Mwangi is M-W-A-N-G-I15

from Embu.  Embu is E-M-B-U.16

"Homa Bay … -- "In Homa Bay, another officer identified as Anthony Njoroge …",17

Njoroge is N-J-O-R-O-G-E, "… was admitted at the local district hospital in serious18

condition."19

PRESIDING JUDGE EBOE-OSUJI:  Don't forget your pace.20

MR KIGEN-KATWA:  Yes, Mr President.21

Q.   Mr Witness, I want you to listen to this keenly.  The "Police had to evacuate 1022

seriously injured APs.  The officers were found with letters signed by23

President Kibaki appointing them PNU election agents.  They were also found with24

PNU posters."  Can you see that, Mr Witness?25
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A.   Yes.1

Q.   Okay, I'll read a little more and then I'll ask you questions.  I'll skip the next2

paragraph and go to the next one which starts with "In North Rift ..."  Are you there?3

A.   Yes.4

Q.   "In North Rift, thousands of ODM supporters kept vigil at Eldoret police station5

for the whole day following reports that a bus had delivered marked ballot papers6

allegedly to be used in rigging today's elections.  They chanted ODM slogans and7

waved placards, blocking the main road.  They [were] forced …" -- "They also forced8

some drivers to flash the ODM salute before being allowed to proceed." Mr Witness,9

you can see that, isn't it?10

A.   Yes.11

Q.   Now, there's mention of one President Kibaki at paragraph -- at the column 212

into column 3.  Could you tell the Court who President Kibaki was in relation to13

PNU in the period 2007?14

A.   He was the presidential flag-bearer of PNU.15

Q.   And from these reports, Mr Witness, you will confirm that the intention you16

had at paragraph 184 of your statement in saying Mr Sang read out the names -- read17

out -- alerted people and read out number plates on 26 December 2007 was in actual18

fact an issue that was very much in the public domain, isn't it?19

A.   Yes.20

Q.   You will also agree that this is an issue that had been going on since 2221

December 2007, as I read?22

A.   Yes.23

MR KIGEN-KATWA:  Now, I want to play three audios of what was said in Kass in24

direct response to the question as to whether or not it is actually true that it was25
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Mr Sang who read out the number plates of the bus.1

PRESIDING JUDGE EBOE-OSUJI:  Do we have a tab?2

MR KIGEN-KATWA:  Yes, Mr President. Mr President, it is tab 12, and it is3

KEN-D11-0014 -- I'm sorry, Mr President, I want to start with tab 4, not -- I will go to4

that tab, but I will start with tab 4, which is what we just had a moment ago, and5

I would like to go to time stamp 29.50 to 36.00, at tab 4 is KEN-D11-0013-0053.6

PRESIDING JUDGE EBOE-OSUJI:  That is the audio, isn't it?7

MR KIGEN-KATWA:  It's the audio, yes, Mr President.8

PRESIDING JUDGE EBOE-OSUJI:  And where are you on the transcript?9

MR KIGEN-KATWA:  Mr President, I'm at page 020 to 0203.10

THE COURT OFFICER:  Mr Kigen-Katwa, what is the level of confidentiality of the11

audio?12

MR KIGEN-KATWA:  It's public, court officer.  Sorry.13

(Playing of the audio excerpt KEN-D11-0013-0053)14

MR KIGEN-KATWA:15

Q.   Mr Witness, the first question I want to ask you is if you recognize the voices of16

the people involved in that audio.  Do you?17

A.   Yes, I've recognized.18

Q.   Would you say who they were, Mr Witness.19

A.   Yes, it is Mr Sang and Honourable Raila Odinga.20

Q.   Could you give us a brief summary of what you heard Mr Raila21

say -- Honourable Raila say?22

A.   Yes.  Honourable Raila, he's talking about claims that there were plans to rig23

the general elections and he say that the plans were to -- to use the APs, who are the24

administrative police officers, to go and vote after obtaining I -- ID, identification25
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cards of -- from other people so that even if Raila could win, could get many votes1

countrywide, but in the constituency that was representing Lang'ata, he will be2

defeated there, so that he does not meet the constitutional requirement that a3

president at that time must become an MP of a certain constituency in Kenya and that4

there were some -- there were -- there was tension in ODM strongholds of such5

claims.6

Q.   Thank you, Mr Witness.  Now, before I read into the court record the7

translation, I would like you to confirm if in fact you heard Honourable Raila8

specifically mention names of people he -- according to him, are responsible for9

planning the use of administration police to rig the elections?10

A.   Yes.11

Q.   Could you confirm that the first person is one Kinuthia Mbugua?12

A.   Yes.13

Q.   And who is he?14

A.   He said he was the AP commandant in the APTC.15

MR KIGEN-KATWA:  And his name is -- the spelling, Mr President, is16

K-I-N-U-T-H-I-A, and Mbugua is M-B-U-G-U-A.17

Q.   So that we -- it doesn't become controversial, did you hear him say Kinuthia18

Mbugua?19

A.   Yes.20

Q.   The next one is one Mr Gitwai, who according to him is permanent secretary in21

the office of the president.  Do you recall that?22

A.   Yes.23

Q.   Mr President, the spelling of Gitwai is G-I-T-W-A-I.  Mr Witness, the other24

names he mentioned are Mr Karume, Mr Michuki and Chief Justice Mr Gicheru; do25
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you recall that?1

A.   Yes.2

MR KIGEN-KATWA:  Mr Karume spelling is K-A-R-M-E (sic), Michuki is3

M-I-C-H-U-K-I, and chief -- Gicheru is C-I-C-H-E-R-U (sic).4

With your permission, Mr President, I'll read into the record the translation.5

PRESIDING JUDGE EBOE-OSUJI:  You mean G-I-C-H-E-R-U, for Gicheru?6

MR KIGEN-KATWA:  I apologise, Mr President.  It should be G, not C.  I'm sorry.7

Q.   We start with Mr Sang at page 201 where he says, "Yes, dear listeners you are8

listening to Kass FM broadcast to you live from Nairobi city and if you are abroad,9

you can get us on" --10

PRESIDING JUDGE EBOE-OSUJI:  Don't forget, Mr Kigen-Katwa, you need to watch11

the pace.  Please.  Thank you.  I saw you took off with speed.12

MR KIGEN-KATWA:  I will slow.  And I'm sorry, Mr President.  I will slow.13

"... dear listeners, you are listening to Kass FM broadcasting to you live from Nairobi14

city and if you are abroad you can get us on www.kassfm.co.ke or karibu15

online.com."16

Spelling of Karibu is K-A-R-I-B-U.17

Honourable Raila Odinga is -- "Honourable Raila Odinga who is the presidential18

candidate for ODM held a big campaign rally at Nyayo stadium to mark the close of19

their campaigns and ..." the  "... and this evening he has found it necessary to come20

here and talk with you before 27th, the day after tomorrow.  The day you will be21

voting.22

Honourable Raila" -- "Honourable Raila, are evaluating your campaign activities and23

there are so many things that are bound to happen.  The issue of administration24

police being used and rigging.  I don't know if this has any effect because we have25
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seen many people being worried especially in your constituency.  There is a scheme1

that even if you get votes for presidency.  You will not go through the parliamentary2

one and therefore will be locked out because the laws states that you must be a3

member of parliament for you to be president."4

Then Mr Raila answers:  "Yes Mr Sang, we are aware that there is a deal to rig5

because these guys are worried that they will not win unless they rig.  That is why6

we have seen the administration police being used this time.  They have been7

forwarded from up country to Nairobi.  Some are at the headquarters in8

Embakasi ..."9

Embakasi spelling is E-M-B-A-K-A-S-I.10

Raila:  "... they are being marshaled by administration police, Kimani Mbugua ..."11

And, Mr Witness, you said you heard the name Kinuthia Mbugua, not Kimani12

Mbugua, isn't it?13

PRESIDING JUDGE EBOE-OSUJI:  Well, we have Kimani Mbugua now.  Can you14

proceed, please.15

MR KIGEN-KATWA:  Yes.  Thank you, Mr President.16

Q.   "... the permanent secretary in the office of the president, Mr Gitwai but the17

ministers who are behind this are Mr Karume and Mr Michuki.  They want to take18

them to Langata so that they can vote there."19

Spelling of Lang'ata is L-A-N-G-A-T-A.20

"You know what has been happening is that they have been buying the identification21

cards and voting cards so that they can go and copy the numbers for both cards …22

once they have done that, they will go and make a new card with that number ... and23

therefore they will put a photo on that particular officer who will vote on your behalf.24

The officer person will go earlier to the polling station before you.  Your name and25
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number are in the register already but the photo is of that police officer who will vote1

very early in the morning before you ..." -- "... before you so that when you come to2

vote you will be told that you already voted and you may even be arrested for that.3

That is the deal.  They will vote before others vote.  This is bound to happen even in4

other regions and that is why I am calling upon our supporters to be at the polling5

stations very early and if possible youths can spend a night there because they want6

to have an excuse of locking Raila out for not giving up ..." -- "... for not living up to7

the constitution by saying that he has not one parliamentary seat and so cannot be8

president and, therefore, will allow Kibaki to continue because Raila will not have9

fulfilled the constitutional requirement.  The deal has also been endorsed by the10

Chief Justice, Mr Gicheru."  You can see that, Mr Witness?11

A.   Yes.12

Q.   And that's a fair translation of what we heard in the audio, isn't it?13

A.   Yes.14

MR KIGEN-KATWA:  Now, Mr Witness, if the court officer could take you to15

KEN-D11-0014-0201, the second-last paragraph, please?16

THE COURT OFFICER (via video link):  Page 0201 is being presented to the witness.17

MR KIGEN-KATWA:18

Q.   Mr Witness, if you can see the transcript, it says at the first paragraph -- the19

second-last paragraph, "Yes [dear] listeners you're listening to Kass FM broadcasting20

to you live from Nairobi city and if you are abroad you can get us on21

www.kassfm.co.ke or karibu online.com  Honourable Raila [Odinga] who is the22

presidential candidate for ODM held a big rally at the Nyayo stadium to mark the23

close of their campaigns [and] this evening ..."  You can see that, Mr Witness?24

A.   Yes.25
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Q.   And "... has found it necessary to come here and talk with you before 27th, the1

day after tomorrow."  You can see that?2

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, can you read that again from3

"Honourable Raila Odinga ...", because the way you read that doesn't -- I'm not sure it4

is what I see.  I'm not saying you're wrong, but just read it again please.5

MR KIGEN-KATWA:6

Q.   Mr Witness, I would like to -- I would like your assistance to establish the date7

of this audio from what I'm reading and so if you could listen to it closely.  I will8

start from the second line in that paragraph.  It starts, "Honourable Raila Odinga9

who is presidential candidate for ODM held a big campaign rally at Nyayo stadium10

to mark the close of [their] campaigns and this evening he has found it necessary to11

come here and talk with you before 27th, the day after tomorrow.  The day that you12

will be voting."  Can you see that, Mr Witness?13

A.   Yes.14

Q.   And from that we can deduce that this audio belongs to 25 December 2007, isn't15

it, Mr Witness?16

A.   Yes.17

MR KIGEN-KATWA:  Sorry, the 24th.18

I want to play the last audio to you and that is at tab -- Mr President, that is at tab 12,19

it is KEN-D11-0014-0568 and I will start with time stamp 10.02 to 10.5 for one20

minute -- approximately one minute.21

THE COURT OFFICER:  Mr Kigen-Katwa, is that last audio also public?22

(Playing of the audio excerpt KEN-D11-0014-0568)23

MR KIGEN-KATWA:  The translation for that, Mr President, is at24

KEN-D11-0014-0569.25
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PRESIDING JUDGE EBOE-OSUJI:  Before you proceed, Mr Kigen-Katwa, how much1

more time do you anticipate spending with this witness?  You may have spent more2

time than you promised, am I wrong?3

MR KIGEN-KATWA:  Yes, I apologise for my wrong estimation of the time.4

Mr President, could I promise to finish it within this session -- the next?5

PRESIDING JUDGE EBOE-OSUJI:  Within?6

MR KIGEN-KATWA:  Within this session.  I can see I have about 20 minutes.7

PRESIDING JUDGE EBOE-OSUJI:  That leaves you 15 minutes' time.8

MR KIGEN-KATWA:  Yes, Mr President.9

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?10

MR STEYNBERG:  Your Honours. since I last gave an estimate there have been a11

number of issues that have been raised this morning in Mr Faal's cross-examination,12

as well as a few by Mr Katwa's examination.  I will not be able to finish my13

re-examination today.14

PRESIDING JUDGE EBOE-OSUJI:  All right.  And do you know how things are15

looking for tomorrow morning with a new witness?16

MR STEYNBERG:  I haven't received any further updates, your Honours. My17

understanding from the last communication from -- from the VWU was that he would18

be ready to commence tomorrow.19

PRESIDING JUDGE EBOE-OSUJI:  Tomorrow morning?20

MR STEYNBERG:  Tomorrow morning, so --21

PRESIDING JUDGE EBOE-OSUJI:  I see the -- the court officer is nodding, it looks22

like.23

MR STEYNBERG:  Very well.24

PRESIDING JUDGE EBOE-OSUJI:  Okay.  Well, now we know.25
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Proceed, Mr Kigen-Katwa.1

MR KIGEN-KATWA:2

Q.   Mr Witness, could you confirm from the very short script that I -- that you3

listened to that this is what he said, "Thank you very much Kalenjin people.  It is4

Tuesday 25th of December 2007."  Do you recall hearing that, Mr Witness, from the5

Kalenjin version?6

A.   Yes.7

Q.   Could you tell us what -- whose voice you heard?8

A.   Yes, it is Mr Sang's voice.9

MR KIGEN-KATWA:  Now, I want to -- Mr President, I would like to play next time10

stamp 17.35 to 19.27.11

(Playing of the audio excerpt KEN-D11-0014-0568)12

MR KIGEN-KATWA:  Mr President, that is at page KEN-D11-0014-0576 of the13

transcript itself.  It is page 8 and it is the last paragraph.  The transcript -- the14

translation is the last paragraph at the bottom if we could start again, Mr Witness.15

(Playing of the audio excerpt KEN-D11-0014-0568)16

MR KIGEN-KATWA:17

Q.   Now, Mr Witness, you already said you can recognize that voice - did you say18

that - as being the voice of being Honourable Raila Odinga?19

A.   Yes.20

Q.   Could you summarise what he said?21

A.   Yes, he was still talking about the claims that at that time he had sources which22

he trusted that the -- the police officers from the AP have been deployed to his23

constituency and other constituencies so that they can assist in rigging the elections24

and they'll also cause chaos at the polling station after the voting has -- had been25
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completed.1

Q.   Now --2

A.   And that he --3

Q.   I'm sorry?4

A.   And that he had gone to his -- to meet the -- the election officer at Lang'ata, and5

in that place he said that he confirmed that from the officer that they had been sent6

there to -- to assist in rigging the -- the votes.7

Q.   Now, Mr Witness, I would read what the English translation and if you could8

confirm if it's a fair translation:9

"We are reliably informed that AP police officers have been hired by PNU for the10

purpose of trying to steal votes.  Those officers left Embakasi yester night travelling11

in City Hopper and Kenya Bus Service buses.  They have been transported to12

Rift Valley, Western and Nyanza provinces.  Their job is to be Kibaki's agents.  They13

will report tomorrow then they will take part in elections on 27.  Their aim is to14

cause chaos during voting or when the votes are being counted, so that people do not15

vote because of chaos or that the election results are spoilt because of the chaos that16

they will have started.  We have also received reports that they will be armed, and17

we want to condemn such actions in [the] strongest terms.  What we are talking18

about are not just allegations or propaganda but confirmed reports.  We stated19

that ..." -- "We stated that this morning I went to see the officer in charge of elections20

in my constituency -- Lang'ata, and while I was in his office, two of those AP officers21

talked to my officers and they personally confirmed that they had been sent to do that.22

We are stating that this is unlawful, because the law and the constitution do not allow23

public servants to participate in elections as agents.  They can only vote like24

everyone else but they are not allowed to be employed as agents by any party because25
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they are public servants who are being paid by [the] government to protect all1

citizens -- those on the sides of ..." and then it goes on.2

Is that a fair translation, Mr Witness?3

A.   Yes.4

MR KIGEN-KATWA:  Mr President, for the record I have read page 576 into page5

577.6

Q.   Now, Mr Witness, could you confirm that Honourable Raila says in three7

instances in what I've just read and what you heard that what he's saying are not8

allegations of propaganda, but confirmed reports?9

A.   Yes.10

MR KIGEN-KATWA:  Now, I would like to play another time stamp for you, which11

is time stamp 19.28 to 20.28 which is at page 577 to page 578.12

(Playing of the audio excerpt KEN-D11-0014-0568)13

MR KIGEN-KATWA:  Mr Witness -- with your permission, Mr President, could I14

just read this one instead of asking him to interpret?15

Q.   Mr Witness, could you confirm that -- do you recognise the voice of the person16

in the audio?17

A.   Yes, it is Mr Sang.18

Q.   Now, could you confirm this is what he says:  "Thank you very much.  That19

was Prime Minister Raila ... Odinga.  Dear listener[s], he says he has proof" that he is20

speaking -- he has proof "of what he is speaking about.  We even saw on KTN TV21

these vehicles transporting those papers, transporting equipment and recruits who22

had recently been in training in Embakasi.  They have been taken to go and work for23

PNU in the areas mentioned so that if you are not sure of whom to vote for, you vote24

for them.  That is one way of stealing.25
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That is why we are here today, dear listener[s], to discuss - we are not saying that1

someone is stealing but according to these statements, and you also know - are there2

new people who have been brought to you?  Is what we [are] hearing true?3

Mr Tarus was also there and he has the statement made by" Honourable Raila4

Odinga -- "Honourable Odinga (or rather ODM); so we want him to read out the5

numbers of those vehicles so that people can tell us if they have seen any of them, or6

if what we are hearing is propaganda."7

Mr President, with your permission, I'll play the last time stamp which is 20.298

to -- just briefly about one minute.9

PRESIDING JUDGE EBOE-OSUJI:  What is the question for the witness?10

MR KIGEN-KATWA:  The first question, Mr Witness, is:  Could you confirm that11

that's a fair translation of what you heard Mr Sang say in Kalenjin?12

A.   Yes.13

Q.   Could you also confirm that he has invited people on two propositions:  The14

first one is to invite people to say whether they have seen new people brought to their15

neighbourhoods to assist in elections.  Can you see that?16

A.   Yes.17

Q.   The second is the question as to whether what has been said about the use of18

administration police is true or untrue, isn't it?19

A.   Yes.20

Q.   And he also says that we're not saying that someone is stealing but according to21

these statements you also know he is saying that he's not saying that it is stolen, but22

he's asking people to make their input, isn't it?23

A.   Yes.24

Q.   And lastly he has said that one Mr Tarus will read out the number plates of the25
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vehicles that ODM had listed in their press statement, isn't it?1

A.   Yes.2

Q.   Now, I want to play for you the last part of that -- the last part that I want to3

play on that audio, then we -- we finish on that issue.4

MR KIGEN-KATWA:  Mr President, I'm playing time stamp 20.29 for about a5

minute.6

PRESIDING JUDGE EBOE-OSUJI:  Page?7

MR KIGEN-KATWA:  Mr President, it is page 0578 to 0580.8

(Playing of the audio excerpt KEN-D11-0014-0568)9

MR KIGEN-KATWA:  Mr President, in fairness I do not think I need to have all the10

number plates as the Court will see the list of the number plates runs from page 57911

to 580.  I think I can make my proposition with what has already been read.12

Q.   Mr Witness, I want to read the English translation of what you heard and ask13

you to confirm if it is a fair translation, but before I do that you've heard some two14

voices.  Did you hear two voices in that audio, or how many?15

A.   Yes, two.16

Q.   Now, you had already said you could recognise the voice of Mr Sang.  Did you17

hear Mr Sang's voice?18

A.   Yes.19

Q.   And do you recognise the voice of the other person with Mr Sang?20

A.   I have heard sometimes Mr Sang saying -- talking about somebody called Tarus.21

Q.   But you recognise his voice?22

A.   No.23

Q.   So you are presuming it is Mr Tarus because Mr Sang has made reference to Mr24

Tarus, isn't it?25
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A.   Yes.1

Q.   I'll read what he said:  "Thank you very much, Araap Sang.  We are in a press2

conference with presidential candidate Raila Odinga and you have heard what he had3

to say - that [is] his voice you just listened to.  He also issued a press statement, as is4

done usually during a press conference, in which he has provided the same5

information and included more information that he did not mention in the press6

conference, including ... various public transport vehicles belonging to different7

companies operating within Nairobi. Vehicles he says were going to ... places ..."8

The vehicles were carrying people?  "The vehicles were carrying people?", asked by9

Mr Sang.  "What do these vehicles do?"10

And then the answer from Mr Tarus, "The vehicles were transporting people from11

Nairobi - APs who were being trained in Embakasi - going to areas they have been12

assigned..."13

And then the question is:  "Are they agents?"14

And then the answer is:  "They are PNU agents.  That is according to [PNU] (sic)15

presidential candidate, but we have not confirmed those reports."  Then Sang says --16

PRESIDING JUDGE EBOE-OSUJI:  No, is that -- that is according to who?17

MR KIGEN-KATWA:  I'll read it again.18

Q.   Mr Witness, according to Tarus he answers -- the question asked by Mr Sang,19

"Are they agents?"20

The answer is this:  "They are PNU agents.  That is according to ODM presidential21

candidate, but we have not confirmed those reports."22

Then Mr Sang says, "Nonetheless, since he has issued a signed statement and spoken23

in his own words, read to us the vehicles' registration, just in case people have seen24

them - whether they are really there or not."25
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Then Tarus starts:  "The vehicles ... mentioned are, KAZ ... belonging to KBS ...", and1

so on.2

Could you confirm, Mr Witness, that that's what you heard from the audio played?3

A.   Yes.4

PRESIDING JUDGE EBOE-OSUJI:  And, Mr Kigen-Katwa, you said that you didn't5

want to read the whole, and that's understandable, all the vehicle numbers indicated,6

but one could see that at least we're looking at at least 20 -- 20 vehicle numbers7

mentioned, at least that much; is that correct?8

MR KIGEN-KATWA:  Yes, Mr President.9

PRESIDING JUDGE EBOE-OSUJI:  Yes.  Yes.10

MR KIGEN-KATWA:11

Q.   Mr Witness, the first question I want to ask you is:  Could you confirm that12

Mr Tarus says this is what ODM presidential candidates said but they have not13

confirmed?  Can you say -- confirm that is what you heard him say?14

A.   Yes.15

Q.   Could you also confirm that they -- somebody started reading the number16

plates of motor vehicles?17

A.   Yes.18

Q.   Who -- was the person reading the number plates Mr Sang?19

A.   No.20

MR KIGEN-KATWA:  Mr President, at this point, I will request to put in the21

documents I have referred to, and I would like to kindly request to start with the22

newspaper -- the newspaper articles that I referred to.  The first one is23

KEN-D11-0010-0125, being a Standard newspaper article of 26 December 2007, and I24

pray -- in tab 5, and I pray to produce it as an exhibit.25
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MR STEYNBERG:  No objection, your Honour.1

PRESIDING JUDGE EBOE-OSUJI: Document admitted as the next Sang Defence2

exhibit.3

THE COURT OFFICER:  The document KEN-D11-0010-0125 will bear the number4

EVD-T-D11-00044.5

MR KIGEN-KATWA:  The next one is the newspaper -- the Standard newspaper6

article of 27 December 2007, KEN-D11-0014-0211.7

MR STEYNBERG:  No objection, your Honour.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I remember I -- I realise I didn't ask your9

views on the last one.10

MR FAAL:  (Microphone not activated)  No objections to both documents,11

Mr President.12

PRESIDING JUDGE EBOE-OSUJI:  All right.  Okay.  Admitted again as a next in13

the Sang Defence exhibits.14

THE COURT OFFICER:  Mr Kigen-Katwa, I have a question about the ERN number:15

is it 0010, or 0014?16

MR KIGEN-KATWA:  It is KEN-D11-0014-0211.17

THE COURT OFFICER:  Thank you very much.18

The public document KEN-D11-0014-0211 will bear the number EVD-T-D11-00045.19

MR KIGEN-KATWA:  The next is audio of 24 December 2007, from which we played20

two audios, and it is KEN-D11-0013-0053 being the audio itself, and its transcription21

and translation D11-0014-0193.22

Mr President, we pray that the audio be allowed in on the premises that it is relevant23

to the issues to which Mr Sang had to respond to.  It has an indicia of reliability and,24

on the face of it -- sorry, Mr President, it is part of the items that were captured in the25
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affidavit sworn by mister --1

PRESIDING JUDGE EBOE-OSUJI:  Mr Lamaon?2

MR KIGEN-KATWA:  Yes, Mr President.3

MR STEYNBERG:  Your Honours, the Prosecution objects to this.  We've been4

through this dance before and the affidavit of Mr Lamaon is not admitted.  When5

Mr Lamaon comes and testifies and authenticates his documents at that time they can6

go in, but at this stage we request that they be MFI'd.  The evidence of the witness is7

that he didn't hear any of the items put to him, any of the audio clips.  He's unable to8

identify them or in any way authenticate them.  The only clip which he says he did9

hear, that's the clip of 26 November, where Mr Sang allegedly mentioned that there10

was a truck carrying ballot boxes, was not put to him, interestingly, but he was unable11

to identify anything that was put to him.  So we say that they should be MFI'd.12

MR FAAL:  Mr President, the Ruto Defence has no objection to the admission of the13

document.14

MR KIGEN-KATWA:  Mr President, we pray that the Court considers admission of15

this document, this audio and together with the transcription and the translation.16

We submit, Mr President, that the audio answers very directly a proposition that the17

Prosecution had made in terms of alleged criminal actions on the part of Mr Sang, and18

the only way he could be able to answer those allegations is to bring an audio that is19

very proximate to the allegation, and that is what he has done, Mr President.20

PRESIDING JUDGE EBOE-OSUJI:  What did we do on the last occasion with these21

audios?22

MR STEYNBERG:  Your Honours, we MFI'd it, I believe.23

MR KIGEN-KATWA:  Mr President, this is what you said:  "We will admit the24

audio and the translation, the -- and the witness's clarification that there is an identity25
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of concepts between what he testified to be before in the sense of Kass FM being a1

cow is sufficient to warrant admission of evidence at this stage."2

What had happened, Mr President, in that instance is that it was acknowledged that3

the witness could not recall.  However, in his statement to the Prosecution he had4

said that Mr Sang had used the word "a cow" and he had given it a negative5

interpretation to suggest that Mr Sang had committed a crime.6

And we said in the totality of all the audios that were in the custody of Kass, that was7

the only audio which had reference to "a cow," and it was the nearest proximation8

that we had to answer the question as alleged by the Prosecution.9

PRESIDING JUDGE EBOE-OSUJI:  But did we not -- one second.  It was also the10

case, was it not, that the admission was on the -- also based on the fact that you said11

that you will be producing Mr Lamaon--12

MR KIGEN-KATWA:  I reiterate that undertaking, Mr President, that we'll produce13

Mr Lamaon to authenticate his affidavit and I will authenticate the audios.  And we14

are very happy to have the audio admitted on that condition, Mr President.  Actually,15

I must admit that that was the condition under which you admitted it, that it was16

conditioned on Mr Lamaon coming.17

PRESIDING JUDGE EBOE-OSUJI:  We will do the same on this occasion, we will18

admit it on that basis.19

THE COURT OFFICER:  The public document KEN-D11-0013-0053 will bear the20

number EVD-T-D11-00046.21

The public document KEN-D11-0014-0193 will bear the number EVD-T-D11-00047.22

PRESIDING JUDGE EBOE-OSUJI:  I take it, of course, Mr Kigen-Katwa, that this23

material is also covered in the affidavit of Mr Lamaon, is that the case?24

MR KIGEN-KATWA:  Yes, Mr President.  May I mention that the audio of the 24th25
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is item number 48 in his affidavit. And the next item, the next audio which I pray to1

have admitted is item number 15, is an affidavit, it is the audio of 25 December 2007,2

the audio is KEN-D11-0013-0028.  The transcription and the translation is3

KEN-D11-0014-0209.  We pray that it be admitted as Sang's Defence exhibit, and we4

submit that it is relevant.  And we also undertake that its admission can be5

conditional on our availing Mr Lamaon to establish the authenticity of both the audio6

and his affidavit.7

MR STEYNBERG:  Your Honour, the Prosecution renews its objection.  In my8

submission, the purpose of MFIing documents is to make a note on the record that9

they've been shown to the document -- to the witness subject to subsequent proof,10

which is exactly what the Prosecution is proposing on this occasion.11

The Prosecution objects also on the basis that we've been trying to arrange a meeting12

with Mr Lamaon now for some five months and he's not yet agreed to meet with him13

to discuss the -- where these audios came from, what is the provenance of it and to try14

and get some confirmation about their authenticity.  We've been unable to do so.15

We renew our submission that only once that has been done should they be admitted.16

For the moment they should be MFI'd.  My understanding is that -- my recollection,17

your Honours, is that one of the previous audios, one of the many audios that has18

been put to witnesses was admitted into evidence due to a connection with that19

particular witness, but for the rest, the fact that they were on Mr Lamaon's affidavit20

was not deemed to be sufficient for their admission into evidence.  That's my21

recollection.22

I recall that a lot of them were only MFI'd and this is certainly not the first audio that's23

been played.24

PRESIDING JUDGE EBOE-OSUJI:  What I seem to recall, there has been so many25
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materials produced in this matter, what I seem to recall was that in the beginning1

there was no affidavit of Mr Lamaon, and at some point the affidavit of Mr Lamaon2

came in.  I seem to recall that that's what happened.3

MR STEYNBERG:  Your Honours, that is my recollection.  But my recollection is4

that it was not on the basis of the production of an affidavit that it was admitted.  It5

was because of the connection between the audio and that particular witness that6

the -- that the audio went in.7

PRESIDING JUDGE EBOE-OSUJI:  All right, let's do this.  The difficulty was that8

that appeared to have been resolved at some point, was that affidavit be produced,9

that indicated that somebody else will come later.  Of course, some rulings were10

premised on that.  So let's do the same on this occasion.11

We will admit it again on the basis that it was -- it is covered in the affidavit and12

Mr Lamaon will happen later.13

MR KIGEN-KATWA:  Thank you so much, Mr President.14

PRESIDING JUDGE EBOE-OSUJI:  That's not of course to say that's the only reason.15

Mr Steynberg is right that there had been a connection between the testimony and the16

witness's -- and the audio or the material, but it isn't always the case that that is17

enough to bring the material in in certain circumstances.18

MR STEYNBERG:  Indeed, your Honours.  What -- I'll be frank about what is19

concerning me at this stage about admitting them in this fashion is that, come the end20

of the Prosecution's case, the difference between MFIing a document and admitting it21

might be quite substantial when it comes to considering what evidence is to be taken22

into account in support of a no case to answer submission by the Defence.  So if these23

documents come in but they've not yet been authenticated, what is the status of those24

documents?25
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PRESIDING JUDGE EBOE-OSUJI:  You can argue it at that point.1

MR STEYNBERG:  As the Court pleases.2

THE COURT OFFICER:  The document public KEN-D11-0013-0028 will bear the3

number EVD-T-D11-00048.4

The document KEN-D11-0014-0209 will bear the number EVD-T-D11-00049.5

Both documents are public.6

MR KIGEN-KATWA:  Mr President, may I start by correcting what is contained at7

page 116, line 8, which should read that it is item number 50, five zero, not 15, not one8

five.9

Mr President, I see time has expired.  I also admit that I am way outside the time that10

I have requested for and extended.  I very earnestly pray for another 15 minutes,11

Mr President.  I know I am stretching it a bit, but I very kindly request it.  There are12

just two other issues I want to cover and then I'm done, Mr President, not13

necessarily --14

PRESIDING JUDGE EBOE-OSUJI:  Not now.  It will not happen today anyway.15

So let's take it up tomorrow if you want to make that request and we will think about16

it then.  You've posted the issue for us, so we will think about it, but we must17

adjourn.18

MR KIGEN-KATWA:  Thank you so much.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.20

MR KIGEN-KATWA:  Thank you so much, Mr President.21

MR STEYNBERG:  Thank you, your Honour.  Just before your Honours rise,22

perhaps you might want to have a look into it, my record is that the affidavit of23

Mr Lamaon was not EVD'd, so that is not on the record.  In fact, I'm told that it24

wasn't even MFI'd.  So I'm not sure how that affidavit, which is not before the Court,25
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can provide the basis for the admission of all of these audios, but that is perhaps1

something that your Honours might want to look at overnight.2

PRESIDING JUDGE EBOE-OSUJI:  The Court will adjourn now.3

THE COURT USHER:  All rise.4

(The hearing ends in open session at 4.19 p.m.)5

RECLASSIFICATION REPORT6

Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September7
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