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In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap Sang4
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Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia6

and Judge Robert Fremr7

Trial Hearing8

Wednesday, 10 September 20149

(The hearing starts in open session at 9.06 a.m.)10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, the case, please.15

THE COURT OFFICER:  Thank you, Mr President.  The situation in the Republic of16

Kenya, in the case of The Prosecutor against William Samoei Ruto and Joshua Arap17

Sang, ICC-01/09-01/11.  We are in open session.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.19

Appearances?20

MR STEYNBERG:  Good morning, your Honours.  For the Prosecution the team21

remains the same.22

MR NARANTSETSEG:  Good morning, your Honours.  The composition of our23

team remains the same.  Thank you.24

MR KIGEN-KATWA:  Good morning, your Honours.  Mr Sang's team remains the25
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same.  Caroline Buisman will join us shortly.  Thank you.1

MR KHAN:  Mr President, your Honours, good morning. The Defence team for2

Mr Ruto remains the same as yesterday.3

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.4

And, Mr Mutai, I acknowledge your appearance as well from Nairobi with the5

witness.6

And, Witness, welcome back.7

WITNESS:  KEN-OTP-P-0604 (On former oath)8

(The witness gives evidence via video link)9

THE WITNESS:  Thank you, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  Yesterday we could not continue with your11

testimony because of interruption in the video link system, but now we're back on so12

we are all happy to have you back.  Mr Steynberg will continue his questioning.13

Mr Steynberg, you will have to finish this in 30 minutes.14

MR STEYNBERG:  Thank you, your Honours.  I'll do my best.15

Your Honours, I have two short questions in public session and then as I indicated16

yesterday I will have to ask to go into private session for most of the remainder of my17

questions.18

QUESTIONED BY MR STEYNBERG:  (Continuing)19

Q.   Good morning, Mr Witness.20

A.   Good morning.21

Q.   My first question is, Mr Witness, can you tell the Chamber what is the English22

meaning of the Kalenjin word "tyoong'iik"? I will spell that, T-Y-O-O-N-G-'-I-I-K.23

A.   (No audible response)24

Q.   Can you help us with that, please?25
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PRESIDING JUDGE EBOE-OSUJI:  It looks like the link has disconnected.1

(Pause in proceedings)2

THE COURT OFFICER (via video link):  We're back.3

PRESIDING JUDGE EBOE-OSUJI:  Nairobi, we're back?4

THE COURT OFFICER (via video link):  Yes, Mr President.  We are back.  We can5

hear you and see you clearly now.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.7

Witness, did you get that question from Mr Steynberg?8

THE WITNESS:  Mr President, I was requesting that he spell for me.9

MR STEYNBERG:10

Q.   Yes, I will do so.  It's T-Y-O-O-N-G-'-I-I-K, tyoong'iik.11

A.   The tyoong'iik that I know is T-I-O not T-Y.12

Q.   Very well.  What does that mean?13

A.   It means animals.14

Q.   Can it mean a wild animal or also a monster depending on the context?15

A.   Yeah, it is a general name for any, both wild and -- and domestic animals.16

Q.   Thanks.  I'll come back to that.  Mr Witness, can I just ask you are you afraid17

of anything that might happen to you if you give evidence incriminating the two18

accused?19

A.   Sorry?20

Q.   Are you afraid that anything bad might happen to you if you give evidence21

before this Court which incriminates the two accused?22

Yes, we --23

A.   I'm not --24

Q. Sorry, please answer.25
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A.   I was saying that -- one is that I don't have any evidence against the two, and1

then, two, I don't fear anything, but as I had said I don't have anything that I think2

can be an evidence to -- to implicate the two on the post-election violence.3

MR STEYNBERG:  Thank you, your Honours.  May I ask that we move into private4

session for approximately 15 minutes?5

PRESIDING JUDGE EBOE-OSUJI:  Private session.6

*(Private session at 9.13 a.m.) Reclassified as Open session7

THE COURT OFFICER:  We're in private session, Mr President.8

MR STEYNBERG:  Thank you.9

Q.   Mr Witness, I just want to get some details about certain individuals you may be10

able to -- or, you may know.  Firstly, you've already told us that you know (Redacted)11

(Redacted); is that correct?12

A.   Yes, I know him.13

Q.   And you've told us that you know one (Redacted).  My question is:  Is it14

correct that his middle name is (Redacted)?  Do you know him by15

that name, too?16

A.   (No audible response)17

Q.   Did you hear the question, sir?18

PRESIDING JUDGE EBOE-OSUJI:  The video appears frozen.  Is Nairobi with us?19

It looks like the line's been disconnected again.20

(Pause in proceedings)21

THE COURT OFFICER (via video link):  We are back again.22

PRESIDING JUDGE EBOE-OSUJI:  Nairobi, we are reconnected, are we?23

THE COURT OFFICER (via video link):  Yes, Mr President, we are reconnecting.24

We apologise for the issue but we are having problems again with the -- with the25
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connection.  I hope we will have -- it will not happen again, but just -- it has1

happened twice.  We hope that the link will be up and running, but we hear you2

loud and clear now.3

PRESIDING JUDGE EBOE-OSUJI:  That's all right.  There's no need to apologise.4

We have to persevere and keep going.  It's not your fault.5

Mr Steynberg, can you --6

MR STEYNBERG:  Thank you.7

Q. Mr Witness, did you hear my last question which was whether you know (Redacted)8

(Redacted); is that correct?9

A.   Yes, I know him.10

Q. (Redacted)11

A.   Yes.12

Q. (Redacted)13

(Redacted)14

A.   I know somebody called (Redacted).  I don't know if the middle name is15

(Redacted).16

Q.   And who is (Redacted)?17

A. (Redacted)18

Q.   For which party?19

A. (Redacted)20

(Redacted)21

Q.   And when last did you speak to (Redacted)?22

A.   I believe it is some times last year.  It -- he is somebody whom we don't23

really -- we are not so close.  I don't have his phone number, but sometimes I usually24

meet him in (Redacted).  We just greet each other.  We don't talk.25
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Q.   All right.  And is it correct that you also know (Redacted),1

(Redacted); is that right?2

A.   I know (Redacted).3

Q.   Surname (Redacted)?4

A.   Yes, (Redacted).5

Q.   I see.  And is this person a friend of yours?6

A.   Yes, he is my friend.7

Q.   How long have you known him?8

A.   More than 15 years ago.9

Q.   Is he someone that you can trust?10

A.   For sure I -- I can't say I trust him or I don't trust him.  He just became my11

friend.12

Q.   Is he someone that you might confide in, share things with, share personal13

things with?14

A.   Not so much.15

Q.   I see.  And it's correct, is it not, that you are aware that (Redacted)16

(Redacted) at the moment?17

A.   Yes, I am aware.18

Q.   And is it also correct that you have been in telephone contact with (Redacted)19

quite regularly up until very recently; is that right?20

A.   He used to be calling me most of the time.21

Q.   And you called him as well; is that right?22

A.   No.23

Q.   So you are saying he has called you, but you've never called him?24

A.   Yeah. (Redacted) most of the time he25
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usually calls me.1

Q.   And were there times when you would flash him and he would call you back?2

A.   Yeah, sometimes when we talk he could tell me that, "When you just want to3

talk to me, you just flash."4

Q.   And for the record "flashing" means you would make a phone call and then5

hang up before -- before the other person answers and then that person knows to6

phone you back; is that right?7

A.   Yes.8

Q.   All right.  And, in fact, you reported to the OTP investigators on more than one9

occasion that you had been in contact with (Redacted) up to as recently as (Redacted) July; is10

that right?11

A.   Yeah, he has been calling me.12

Q.   All right.13

PRESIDING JUDGE EBOE-OSUJI:  What year?14

MR STEYNBERG:  I beg your pardon, (Redacted) July 2014.15

Q.   Is that right?16

A.   Yes.17

Q.   Now, the telephone you used to contact the OTP, is it correct you have been18

using that same phone line, same phone number, since the first time that the OTP19

investigators called you?  You have been using the same phone; is that right?20

A.   I have been using different.21

Q.   Leaving aside the fact that you may have had more than one phone, is it correct22

that OTP investigators have been contacting you on one number at least, maybe more23

than one but at least one number for well over a year?24

A.   Yes.25
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Q.   And the same phone that you have been in contact with the OTP is that the1

phone that you received calls from (Redacted)?2

A.   Sometimes.3

Q.   And did you in fact show your phone to OTP investigators so that they could4

see calls you had made to (Redacted) and others?5

A.   Yes.6

Q.   Okay.  I'll come back to that, but one last question.  Do you know (Redacted)7

(Redacted)?8

A.   Yes, I know him.9

Q. (Redacted)?10

A. (Redacted)11

Q.   And do you know anything about any connection between (Redacted) and12

the Prosecution of the ICC?13

A. (Redacted)14

(Redacted)15

Q. (Redacted)16

(Redacted)17

A. (Redacted)18

Q.   And as a Prosecution witness yourself, how did that make you feel?19

MR KHAN:  Your Honour, I do object.  Perhaps before that question is asked20

questions should be put to the witness does he know or have any information about21

whether or not those reports are true before you jump the gun, so to speak, and ask22

how did it make the witness feel, and also of course anything about any information23

he has as to (Redacted) so the context is24

properly put.25
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PRESIDING JUDGE EBOE-OSUJI:  Objection overruled.1

Witness, answer.2

THE WITNESS:  Yes.  When I heard -- or, when I -- (Redacted), because no3

one knew that I was a witness, I didn't have to -- to worry because no one had ever4

approached me or talked to me that you are a witness or hinted to me that you are a5

witness.6

MR STEYNBERG:7

Q.   I see.  And coming back to your telephone calls with (Redacted), can you8

recall that shortly after you heard that a summons had been issued against you to9

appear at the ICC you had a telephone discussion with (Redacted) concerning that?10

In fact, I'll give you the date.  It was on (Redacted).  Would you agree with that?11

A.   I really don't remember because we have been talking so much with him.12

Q.   But you wouldn't dispute that, would you?13

A.   I don't know the date, but he has been -- (Redacted) has been constantly telling14

me that please come to -- to come to the ICC to testify. (Redacted)15

(Redacted) He told me that -- he told16

me several goodies about what is going to happen there in the ICC.17

Q.   You say "several goodies."  What sort of goodies are you referring to?18

A. (Redacted)19

(Redacted)20

(Redacted)21

Q. (Redacted)22

(Redacted)23

(Redacted)24

A.   Yes.25
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Q. (Redacted)1

(Redacted)2

MR STEYNBERG:  The procedure, your Honours, I intend to adopt, since we have3

limited ability to show multiple exhibits to the witness is I will ask the court officer to4

call up the Kalenjin transcript and ask the witness to follow along as I read the5

English translations of the portions I am interested in.6

So, Mr Court Officer --7

PRESIDING JUDGE EBOE-OSUJI:  Do we have a bundle?8

MR STEYNBERG:  Yes, your Honour.  I was going to read them out as I -- they are9

in the bundle from tab 57 onwards.  The order is, they are in date order with the first10

document being the English translation followed by the Kalenjin transcript and then11

the same with the second, third and fourth document.12

Mr Court Officer, while the members in the courtroom are finding these documents,13

can I please ask you to call up KEN-OTP -- KEN-OTP-0136-0055 and at 0056?14

For the record, your Honours, this is a transcript (Redacted)15

(Redacted), but I will only be referring to one or two portions16

that I think are relevant.17

PRESIDING JUDGE EBOE-OSUJI:  Where did you say this appears again?18

MR STEYNBERG:  Your Honours, the document I have just read out is at tab 58.19

The English translation I will be reading from is at tab 57.  I would suggest your20

Honours would follow on the English translation from page 1.  For the record, the21

ERN of the English translation is KEN-OTP-0136-0109, page 1 is 0111.22

Mr Court Officer, is the document up?23

THE COURT OFFICER (via video link):  Yes, the first page of the document24

0136-0055 is being presented to the witness.  If there is a specific page, could you25
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please let me know?1

MR STEYNBERG:  Yes, thank you.  Can you call up the next page, 056 – 0056?2

Q.   And, Mr Witness, I would like you to please read from line 20. I'm going to3

read the English and try and follow in the Kalenjin and I will ask you at the end if you4

agree or have any comments on the translation.5

MR KIGEN-KATWA:  Mr President, I have an issue to raise in respect to that.6

Mr President, on our part it is our preference that the audio itself be played as7

opposed to reading the transcript; the Kalenjin transcript.8

MR KHAN:  And, your Honour, the other point for Mr Ruto, the Prosecution now is9

in cross-examination mode.  It's a document the witness hasn't seen before.  It's10

only fair that he is given a chance to read the document in its entirety before he is11

taken to certain bits, otherwise we run the danger of taking things out of context.12

Your Honour, in relation to the other matter we agree with my learned friend,13

Mr Katwa Kigen.14

MR STEYNBERG:  Your Honour, I submit that the procedure I have proposed is15

more efficient.  As my learned friend points out, I am in cross-examination mode at16

present and I would like to get the witness's spontaneous response to certain of the17

contents here.  My learned friends are most welcome in their cross-examination to18

take the witness through to other portions which they think might be relevant to the19

context, but I'm not going to pick out one or two words out of context.  I will ask the20

witness to read through portions which I believe are relevant.21

PRESIDING JUDGE EBOE-OSUJI: The --22

MR KHAN:  Your Honour, can I just say?  It is not about the witness can't be23

confronted and certain extracts put to him, but your Honour the Prosecution in other24

cases have been very keen they say to talk about, "It's a matter of fairness. It's25
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fairness."1

Your Honour, this is a document that the witness is being confronted with.  He has2

said under oath he has spoken very regularly with the individual concerned.  Your3

Honour, if it is important to get to the truth, we say the witness can read the4

document.  After reading the document, he can be taken to certain parts and my5

learned friend can ask questions and confront him and cross-examine him.  Your6

Honour, that's the first aspect.7

In relation to the merits of my learned friend, Mr Katwa Kigen, your Honour, we say8

it is important that the audio is played because the manner and tone of the9

conversation may be issues that are revealing and may be of assistance to the10

Chamber.  Your Honour, those are my submissions on the issue.11

MR KIGEN-KATWA:  Your Honour, I could let Mr Mutai go first.12

PRESIDING JUDGE EBOE-OSUJI:  Yes, Mr Mutai?13

MR MUTAI (via video link):  Mr President, my preference as counsel for P-604 is for14

the audio recording to be played.  Reading transcription is very difficult even for me15

who is a Kalenjin because the way it is transcribed may not necessarily be accessible16

to the witness.  So the audio recording is to be preferred.17

MR KIGEN-KATWA:  Mr President, I also wish to make the observation that we, as18

has already been brought out in evidence, there are ten subtribes in the Kalenjin.19

The person who did the translation is not -- we don't have on the face of it who it was20

that did translation and whether that person belongs to either the subtribe that the21

witness comes from or the other party on the other end of the conversation and the22

best way of having an appreciation of what was engaged in the conversation is to23

play the audio itself, your Honour.24

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, what is the purpose of -- what do25
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you have in mind to do?1

MR STEYNBERG:  I'm not sure I follow the question.  Do you mean what evidence2

am I aiming at or what procedure do I intend to adopt?3

PRESIDING JUDGE EBOE-OSUJI: (Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

MR STEYNBERG: (Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

PRESIDING JUDGE EBOE-OSUJI:  No, no, it is not a matter of directing your12

attention.  Even if you want to put in context, we can't just do it at large.  If we13

follow that, all kinds of things would come on to the record.  Is there a proposition14

you put to the witness --15

MR STEYNBERG:  Well --16

PRESIDING JUDGE EBOE-OSUJI: -- which the witness has answered but you want17

to contradict that?18

MR STEYNBERG:  In one situation, yes, your Honour.  It was the proposition I put19

to the witness about whether he was scared of anything and scared of testifying.20

That is one issue, but there is also certain information contained in these21

(Redacted) relating to other people and the witness's knowledge of what happened22

to other people which the Prosecution will argue is relevant to the determination of23

the circumstances under which he came to make a second affidavit and hence the24

credibility of it.25
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PRESIDING JUDGE EBOE-OSUJI:  All right.  We'll go one element of contradiction1

you want to go for.  Why don't we take it one at a time so that we don't have all sorts2

of things coming in.  If you ask the witness a question and the witness answers it in a3

manner that makes it unnecessary to argue about what manner of procedure to follow,4

whether a video or whatever, then we would have got somewhere, but if the witness5

answers it in a way that tells you, "Well, this is not consistent with something else I6

have, " and then we argue how that thing else that you have should come in, isn't that7

the way to go?8

MR STEYNBERG:  Your Honours, yes, if I understand you correctly it will soon9

appear from the witness's answers whether the precise meanings or details or10

interpretation may be relevant to his answers and perhaps we can proceed on that11

way and if necessary we can play the audio.  I just submit that will be a far more12

inefficient way of doing things.13

PRESIDING JUDGE EBOE-OSUJI:  Come again?14

MR STEYNBERG:  I submit then that I would like to proceed the way your Honours15

propose.  If it becomes necessary we can revisit the issue of playing the audio.16

PRESIDING JUDGE EBOE-OSUJI:  Yes, yes.17

MR STEYNBERG:18

Q.   So, Mr Witness, can I just ask you then to read through lines 22 to -- 20 to 33 of19

the document in front of you.  Tell me when you're finished.  If you feel the need,20

you can read even from the beginning of the page.21

MR KHAN:  Mr President, can I just note the document is not on our screen.22

Should it be on the screen?  Is it being put up, because I don't see it on this monitor?23

MR STEYNBERG:  It's -- I have no idea, but it's visible to the witness clearly as the24

court officer has confirmed.  It should be available to all the parties in their binders.25
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MR KHAN:  Your Honour, just we have one binder between all of us, so it's useful1

sometimes if -- I would like to see what the witness is seeing and I think that's only2

fair.  I think it's on now.  I'm grateful.3

MR STEYNBERG:4

Q.   You've read that, have you?5

A.   Yes, I have read.6

MR STEYNBERG:  Mr Mutai, would you like to place on record, I think you had7

something to say to the witness?8

MR MUTAI (via video link):  There was -- I was just requesting if line 34 could also9

be shown.10

MR STEYNBERG:  Yes, I don't think there is a line 34.  It goes on to the next page.11

The answer is "Yes", in Kalenjin "Woiy".12

MR KHAN:  Sorry, Mr President, can I just record for the record I do object.  I do13

say that it's impermissible and unfair for the Prosecution to use a transcript in14

circumstances where they've refused to disclose the tape.15

A document is being tendered and put to a witness that has been prepared by the16

Prosecution, and as opposed to normal interview transcripts, the underlying17

recording which appears to be available the Prosecution have refused to disclose to18

the Defence and as such, we have not had the opportunity of verifying the accuracy of19

the transcript that we say we should be entitled to do.20

Your Honour, this is all rather strange, it's novel, and it's the first time I've seen it21

where the Prosecution are using a transcript and they have refused to disclose the22

tape.  The question is why.  We have that right, we say.  It's evidence that's23

disclosable.  It's an important safeguard if one is to check the veracity and accuracy24

of a transcription from Kalenjin into Kalenjin, never mind the English.  And, your25
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Honour, in those circumstances we say the Prosecution's conduct on this matter1

is -- falls short of procedural fairness.  So I do object.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?3

MR STEYNBERG:  Your Honours, it's not a case of refusing.  The normal procedure,4

I submit, is that we use transcripts in the court, especially when we're dealing with5

recordings in a language other than a language of the Court.6

The audio is available.  It can be provided.  The reason why we don't do it certainly7

without a request is because there are technical issues about applying redactions to8

audio recordings.  These are multiplied when the redactions have to be applied in a9

language which is not the language of the Court.10

(Redacted)11

(Redacted)12

(Redacted)13

If my learned friend says we've refused to do it, well, that's simply inaccurate because14

we've never been asked.  It can be done.  It can't be done immediately, but it can be15

done in due course.16

MR KHAN:  Your Honour, the email was sent by Ms Lawrie on 5 September. I17

have a copy of the email on Ms Lawrie's screen.  It was requested of the18

Prosecution -- on the 4th and the response of the Prosecution was on 5 September.19

So it's not before me, it's on Ms Lawrie's screen.  It was requested -- sorry, we20

requested it on the 5th and the Prosecution declined.21

And, your Honour, I don't accept for the record that it's the case that because of22

agreement between the parties and with the consent of the Bench transcripts are used23

as a short-cut, but that in every other case where witnesses have transcripts we are24

entitled to the recording when we request them, so that's -- so we can verify that we25
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are in agreement that the transcript can be used.  And so for my learned friend to say1

that's not normal is not borne out by this reality of this courtroom's practice in many2

cases over many years.3

MR KIGEN-KATWA: (Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

MR KHAN: (Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Trial Chamber confers)14

PRESIDING JUDGE EBOE-OSUJI: (Redacted)15

MR STEYNBERG: (Redacted)16

(Pause in proceedings)17

MR STEYNBERG: (Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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But I'm in your Honours' hands.  We can, if necessary, play extracts from the -- from1

the audio, that can be done.  There are certain redactions to these audios which mean2

that I can't disclose the whole thing or play the whole thing, but I can certainly play3

the relevant extracts.4

PRESIDING JUDGE EBOE-OSUJI:  The difficulties with this is that first the Defence5

complain that they had not received the audio disclosure.  You've explained the6

difficulties you have in your office with making that disclosure, but that should not be7

an argument against disclosure, especially in the circumstances of this particular8

matter.9

(Redacted) That compounds the10

difficulty we have.  In those circumstances, the Chamber will not allow you to11

proceed with this transcript.  If you want to mark it for identification, you may do12

that, but for now the manner of proceeding it's very problematic for fairness of the13

procedure.14

MR STEYNBERG: (Redacted)15

(Redacted)16

(Redacted)17

PRESIDING JUDGE EBOE-OSUJI:  That document will be marked as the next in the18

Prosecution documents for identification.19

MR STEYNBERG: Your Honours, if I may just add it's R01.  It's the20

redaction -- redacted version.21

THE COURT OFFICER:  The confidential document KEN-OTP-0136-0109_R01 will22

bear the number MFI-T-OTP-00141.23

MR STEYNBERG:  Thank you, your Honours.  The next document is the Kalenjin24

transcript of the same date.  Just bear with me.  It's KEN-OTP-0136-0055_R01-Conf.25
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PRESIDING JUDGE EBOE-OSUJI:  That document will be marked for identification1

for the Prosecution.2

THE COURT OFFICER:  The confidential document KEN-OTP-0136-0055_R01 will3

bear the number MFI-T-OTP-00142.4

MR STEYNBERG: (Redacted)5

(Redacted)6

MR KHAN: (Redacted)7

(Redacted)8

(Redacted)9

MR STEYNBERG: (Redacted)10

(Redacted)11

(Redacted)12

MR KHAN: (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

PRESIDING JUDGE EBOE-OSUJI:  The document will be marked for identification,17

the document ending 0103, you said, R01?18

MR STEYNBERG:  Correct, your Honours.19

PRESIDING JUDGE EBOE-OSUJI:  Will be marked for identification next for the20

OTP.21

THE COURT OFFICER:  The confidential document -- document22

KEN-OTP-0136-0103_R01 will bear the number MFI-T-OTP-00143.23

MR STEYNBERG:  Your Honours, the Kalenjin transcript of (Redacted)24

(Redacted), KEN-OTP-0136-0050_R01.25
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PRESIDING JUDGE EBOE-OSUJI:  The document will be marked for identification1

for the Prosecution.2

THE COURT OFFICER:  The confidential document KEN-OTP-0136-0050_R01 will3

bear the number MFI-T-OTP-00144.4

MR STEYNBERG:  Thank you, your Honours.5

The third English translation is dated (Redacted).  The ERN is6

KEN-OTP-0136-0116_R01.7

PRESIDING JUDGE EBOE-OSUJI:  The document will be marked for identification8

for the Prosecution.9

THE COURT OFFICER:  The confidential document KEN-OTP-0136-0116-R01 will10

bear the number MFI-T-OTP-00145.11

MR STEYNBERG:  And the Kalenjin transcript of (Redacted),12

KEN-OTP-0136-0060_R01.13

PRESIDING JUDGE EBOE-OSUJI:  Will be marked for identification for the OTP.14

THE COURT OFFICER:  The confidential document KEN-OTP-0136-0060_R01 will15

bear the number MFI-T-OTP-00146.16

MR STEYNBERG:  Your Honours, in respect of the last document, it has come to my17

attention that there are in fact no redactions to this document that have been applied,18

there would therefore be no barrier to taking the Defence up on their suggestion in19

respect of this document and playing the entire audio to the witness if the Chamber20

would so permit.21

MR KHAN:  Your Honour, I do object in fact because the Prosecution shouldn't22

profit from their refusal to comply with their statutory obligations.  The audio is not23

in the list of evidence.  They did not seek to rely upon the audio.  And because of24

their refusal to do that which the Statute requires of them and when they are in25
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difficulties in court they shouldn't then be allowed to play an audio which they have1

hitherto refused to disclose to the Defence.2

In these circumstances, your Honour, the Prosecution should take it as a proper3

lesson about discharging their obligations and they must be confined to the items that4

are on their list of evidence, that doesn't include the audio, and therefore they should5

not be allowed to play that either.6

PRESIDING JUDGE EBOE-OSUJI:  Do we need the paternalism in your argument?7

MR KHAN:  Well, your Honour, I can remove it.8

MR KIGEN-KATWA:  Your Honours, we object on the same grounds, a failure to9

disclose and failure to list it in their list of documents.10

PRESIDING JUDGE EBOE-OSUJI:  Reply?11

MR STEYNBERG:  Your Honours, the Prosecution seeks to rely on the transcripts12

and translations, official transcripts and translations which have been provided.  The13

playing of the audio, with respect, is for the benefit of the witness so that the witness14

may follow and understand in his -- in his home tongue, in his mother tongue.  I15

submit that in these circumstances the Chamber should permit this to be done.16

PRESIDING JUDGE EBOE-OSUJI:  Was it disclosed to the Defence?17

MR STEYNBERG:  It was not, your Honour.18

PRESIDING JUDGE EBOE-OSUJI:  Why wasn't it?19

MR STEYNBERG:  It appears to have been an oversight, your Honour.  My20

understanding was that these documents were -- had redactions and it is only now21

that I am reading out the ERNs that I see that this one has not been redacted.22

(Trial Chamber confers)23

PRESIDING JUDGE EBOE-OSUJI:  The ruling of the Chamber is that the audio to the24

extent that it was not disclosed should not be used as well, so we will proceed on the25
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same basis as before on the other matter.1

MR STEYNBERG:  As the Court pleases.  I, therefore, request the MFI of the English2

translation of (Redacted).3

PRESIDING JUDGE EBOE-OSUJI:  Will be marked for identification for the4

Prosecution.5

THE COURT OFFICER:  The document KEN-OTP-0136-0122 will bear the number6

MFI-T-OTP-00147.7

MR STEYNBERG:  And the final document will be the Kalenjin transcript of the8

(Redacted), KEN-OTP-0136-0065.9

PRESIDING JUDGE EBOE-OSUJI:  Will be marked for identification for the10

Prosecution.11

THE COURT OFFICER:  The document KEN-OTP-0136-0065 will bear the number12

MFI-T-OTP-00148.13

MR STEYNBERG:  Thank you, your Honours.14

I'd like to then just put certain propositions to the witness for his comment if he15

wishes.16

Q.   Mr Witness, did you ever fear being thrown to the tyoong'iik, the animals or the17

monsters, as a result of your summons to testify before this Court?18

A.   Sorry?19

Q.   Did you ever fear that by being summonsed and compelled to testify before this20

Court you would be thrown to the tyoong'iik, thrown to the monsters or thrown to21

the animals?  Did that fear ever cross your mind?22

A. (Redacted)23

(Redacted)24

Q.   Did you ever express a fear that you might end up in the same way as (Redacted)25
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(Redacted)?1

A.   Not at all.2

Q.   So it's not that you don't remember, you dispute that you ever expressed such a3

fear?4

A.   I had said that (Redacted) we could say several5

things, so I can't remember everything that we talk, and also our talkings depend on6

the kind of conversation we had at that particular time.7

Q.   Are you still in contact with (Redacted)?8

A.   Yes, (Redacted) is my neighbour.9

Q. (Redacted)10

A.   No.11

Q. (Redacted)12

A.   Yes.13

Q.   Do you consider that you have a lot of enemies in Kenya?14

A.   No, I don't have.15

Q. (Redacted)16

A. (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

Q.   Do you recall Mr (Redacted) warning you to be careful of (Redacted)21

because he could get you into trouble?22

A.   I don't remember him warning me.23

Q.   Is it correct, Mr Witness, that you're aware that (Redacted) is24

involved in locating and bribing Prosecution witnesses?  Are you aware of that?25
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A.   I just heard from (Redacted) himself.1

Q.   And have you heard that he's the person that got (Redacted)?2

A.   I don't remember if he is the one (Redacted).3

MR KIGEN-KATWA:  With your permission, your Honours, I have an issue to raise.4

To enable the Defence make an effective cross-examination on that subject, we would5

like to know what trouble is being referred to, (Redacted)6

(Redacted).7

MR STEYNBERG:  Very well.8

Q. (Redacted)9

A.   Am I the one to answer?10

Q.   All right.  You referred earlier in your evidence to reading and hearing that11

(Redacted)12

(Redacted)13

A.   Yes.14

MR KHAN: (Redacted)15

MR STEYNBERG:16

Q. (Redacted)17

A.   Yes.18

Q. (Redacted)19

(Redacted)20

A. (Redacted)21

Q. (Redacted)22

(Redacted)23

MR KHAN: (Redacted)24

MR STEYNBERG: (Redacted) And for the record, I'm referring to25
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KEN-OTP-0136-0122, at 0124, line 21, tab 63.1

Q.   Mr Witness, is that correct?2

A.   I don't remember.3

Q.   Do you remember telling (Redacted)?4

A.   No, I don't remember.5

Q.   Did you hear about the reason why (Redacted)?  Do you know6

anything about that?7

A.   I have never heard why (Redacted).8

MR STEYNBERG:  Finally, if I can find the right page, I am now referring to9

KEN-OTP-0136-0103, at 0107.10

Q.   Did you ever discuss with (Redacted) anything about crossing over to the other11

side?  Do you remember discussing anything like that -- sorry, with (Redacted), I12

beg your pardon?13

A.   No.14

Q.   All right, thank you.  You see, Mr Witness, I'd just like to put certain15

propositions to you for your comment if you wish to, if you have no comment, please,16

just say so.17

I put it to you, sir, that if your first statement was indeed a deliberate falsification in18

order to fix the accused, it would have had far more incriminating information and19

far less irrelevant details?20

MR KHAN:  Your Honours, objection.  Argumentative.21

PRESIDING JUDGE EBOE-OSUJI:  Sustained.22

MR STEYNBERG:  Very well.23

Q.   I put it to you, sir, that your first statement and the two subsequent statements24

to the OTP are correct and true and that you have been induced to falsely recant those25

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 25/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 25/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session)                    ICC-01/09-01/11
Witness: KEN-OTP-P-0604

10.09.2014 Page 26

statements.  Do you dispute that?1

A.   Sorry?2

Q.   I put it to you that you have been induced through payments -- payments or3

improper interference to falsely recant your statements to the Prosecution?4

MR KHAN:  Your Honour, can I also note, by way of objection, that when a5

cross-examining party puts a proposition there needs to be some evidence and there's6

no evidence of such payments, no smoking gun and no evidence of such payments,7

and so the basis has not been established by the Prosecution.  So to put that line of8

questioning we say is improper.9

PRESIDING JUDGE EBOE-OSUJI:  Well, you hinted at that point yesterday and10

indeed in certain national jurisdictions it is a matter of professional ethics that counsel11

may not put a proposition to a witness unless there is a reasonable solid basis to do12

that, either as a matter of evidence or a reasonable inference to be drawn, regardless13

of the -- whether or not the Prosecutor invoked a smoking gun.  At this Court, where14

the confluence of different legal traditions, I am not sure that that proposition is15

that -- that point of ethnic has so clearly been established that we can state it so16

positively.  Nevertheless, the point is taken and I'm sure Mr Steynberg knows what17

we're talking about.  There comes a point where we have to be very careful with18

these things.19

MR KHAN:  I'm grateful and, your Honour, linked to that of course is the point that,20

again, it's absolutely permissible to say an original statement or previous account is21

false, but ordinarily what a cross-examining party would do is to show by way of22

objective evidence videos, newspapers, other intrinsic -- extrinsic evidence that the23

previous account is false.  You don't just simply say because it is inconvenient that24

the first account is true without actually showing why it's true.  And the Prosecution25
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haven't gone into that at all, and I note that for the record, and it goes to the probity of1

the way cross-examination is being conducted without actually challenging or the2

witness's account in relation to the falsity of the initial statement to the Prosecution.3

Your Honours, I'm grateful.4

MR KIGEN-KATWA:  With your permission, your Honour, may I request that we5

go to the public.  I do not know why Mr Karim preferred to say that in closed6

session.7

PRESIDING JUDGE EBOE-OSUJI:  The question arose in closed -- in private session8

and Mr Khan took his objection in private session, so if Mr Steynberg wants to emerge9

now and go to the public session and I don't see why not.10

MR STEYNBERG:  No, your Honours, I have no objection, but I am just about to11

wrap it up anyway.12

PRESIDING JUDGE EBOE-OSUJI:  Yes, we will go to public session.13

(Open session at 10.15 a.m.)14

THE COURT OFFICER:  We're in open session, Mr President.15

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, you were about to wrap it up.16

MR STEYNBERG:  Well, your Honours, I was going to respond to my learned17

friend's objections unless they are overruled.18

PRESIDING JUDGE EBOE-OSUJI:  Go on.19

MR STEYNBERG:  Your Honours --20

MR KHAN:  Sorry, your Honour, would it help in that case if I just repeat my21

objection in the public session so context can be placed?22

PRESIDING JUDGE EBOE-OSUJI:  No need to repeat.23

MR KHAN:  I'm grateful.24

MR STEYNBERG:  Your Honour, in the first instance, the Prosecution has been25
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trying to put on record evidence which we say points towards the proposition I put to1

the witness.  The Prosecution -- the Defence has objected, it has been MFIed, the2

Prosecution will prove it in due course.3

The witness has also confirmed being in contact, when I discussed the contents of his4

third affidavit, with certain persons whom the Prosecution will prove --5

PRESIDING JUDGE EBOE-OSUJI:  All right, let me stop you right there,6

Mr Steynberg.  I had not sustained the objection.  I merely said -- I noted -- I know7

what you are saying, and I have that at the back of my mind.  What I said, be careful,8

we proceed, keep it in mind.  That's all.9

MR STEYNBERG:  Thank you, your Honours.  The -- succinctly then, the10

Prosecution believes it has a reasonably objective basis for putting that proposition.11

Your Honours, yes, I was about to wrap it up.12

MR KHAN:  Your Honour, perhaps the objection wasn't clear in that case.13

The point is no evidence has been led, no evidence has been led, by the Prosecution14

that this witness has recanted because of bribes or inducements.15

PRESIDING JUDGE EBOE-OSUJI:  All right, let me stop you there, Mr Khan, so that16

the point -- let me spell it out.  The point is this:  Is it -- what you were raising was17

really a point of ethics, more than forensic, really, and in the question of if a matter is18

one of ethics then we may have to look at other things apart from the four corners of19

the record.20

We know that the Prosecution was trying to put in certain material and we overruled21

that cause because they had not made the disclosure to the Defence.22

I'm not sure that that takes you to the point of solidly arguing that there was no basis23

at all objectively or by inference to put that question.  Those are two separate realms24

of consideration.25
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MR KHAN:  Your Honour, that's right in part, but perhaps it is a little bit nuanced as1

well and maybe I didn't expression it properly.2

Of course it's an issue of ethics, it is, but in addition it is an issue of fairness.  We say3

that it is not right to impugn the credibility of a witness, never mind your own4

witness, in circumstances where you haven't laid a basis.  The Prosecution have5

repeated scores of times the first account was true without seeking to show it was true.6

It's very important.7

The second aspect is the Prosecution have said you have been bribed and you have8

been induced because they don't like the new account in which the witness says it9

was all a pack of lies because it hurts the Prosecution's case, but the Prosecution10

notably have not led evidence of bank account, money transfers, M-Pesa transfers.11

PRESIDING JUDGE EBOE-OSUJI:  That you can argue at the end of the day --12

MR KHAN:  Indeed, your Honour.13

PRESIDING JUDGE EBOE-OSUJI: -- but it's not -- you invoked the ethical question14

and that was the basis upon which the observation was made.  Let's not argue the15

matter.16

MR KHAN:  So be it.  I'm grateful.17

MR STEYNBERG:  Your Honours, I have no further questions.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Mr Steynberg.19

Witness, the Prosecution has finished asking you their question, Prosecution counsel20

has finished asking you his questions.  Now I will hand you over to the Defence21

counsel.  Who will go first?  Mr Faal, you?22

MR FAAL:  Yes, Mr President, I'll go first.23

PRESIDING JUDGE EBOE-OSUJI:  All right.24

MR FAAL:  Mr President, kindly grant me a minute to organise myself and prepare.25
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PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, you should be prepared to go, not waste1

time.  I mean, we should always be ready to go.2

MR FAAL:  But, Mr President, I ask for only one minute so that I can organise myself,3

at least put a dais on top and get my material.  So I will be ready to go in a few4

seconds.5

PRESIDING JUDGE EBOE-OSUJI:  Hurry it up, please.  Next time we don't want to6

be granting you a minute.7

QUESTIONED BY MR FAAL:8

Q.   Good morning, Mr Witness.9

A.   Good morning.10

Q.   My name is Essa Faal.  I am a member of the Defence team for the Honourable11

William Ruto and I will be asking you questions on behalf of his Defence team.  Do12

you understand?13

A.   Yes.14

Q.   May I first remind you that you are still under oath and, therefore, we expect15

that you would answer truthfully to questions posed to you.  Do you understand?16

A.   Yes.17

Q.   And please remember the guidance you were given by the President of the18

Court that you would listen carefully to questions asked before you answer and in the19

event that you do not understand a question asked, please ask me to repeat the20

question.  Do you understand?21

A.   Yes.22

Q.   Mr Witness, I would endeavour to do a lot of my questioning in public session.23

You have been provided, or you would be provided with a Defence PIS, that is, the24

Protected Information Sheet, and in the event that you need to mention names of25

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 30/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 30/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                      ICC-01/09-01/11
Witness: KEN-OTP-P-0604

10.09.2014 Page 31

individuals in circumstances which you think would make you identifiable, in that1

case, I ask you to look at the PIS sheet to see whether that name has been mentioned2

in the sheet and, if it is, you would or should use the pseudonym that's been assigned3

to that person or location.  Do you understand?4

A.   Yes.5

Q.   Sir, very early on in your testimony you told the Court that you provided a false6

account during your interview with the OTP investigators in July 2013; is that correct,7

sir?8

A.   Yes, it is correct.9

Q.   You also stated that the events you wrote in your diary were there to support10

the false account that you gave to the Prosecution investigators; is that correct?11

A.   Very correct.12

Q. You also told the Court that you made the entries in the diary while you were in13

a foreign country during your meeting with the representatives of the Office of the14

Prosecutor; is that correct?15

A.   Yes, it is correct.16

Q.   Mr Witness, you have before this Honourable Court stated that the original17

account that you gave to the Prosecution implicating Honourable William Ruto in the18

PEV was in fact a fabricated account.  You cooked it up.  Do you still maintain that19

evidence?20

A.   Yes, I still maintain.21

Q.   Mr Witness, what I seek to do now is to try to bring out evidence that would22

help the Judges to assist -- to assess the truthfulness of what you are saying here23

today.  Do you understand?24

A.   Yes.25
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Q.   Mr Witness, at the outset of your interview with the Office of the1

Prosecutor -- Mr President, I am looking at tab 1 of the Defence bundle, that is the2

statement the witness had given to the Prosecutor.  It is document3

KEN-OTP-0109-001 -- 0019, excuse me.  0019.  That is the statement you had given4

to the Prosecution.  Is that right, Mr Witness?5

MR STEYNBERG:  Sorry, may we have the tab -- tab, please?6

MR FAAL:  I said tab 1 of the Defence bundle, also tab 1 of the Prosecution bundle.7

Q.   That is the statement you had given to the Prosecution, Mr Witness.  Do you8

recall that?9

A.   I have not seen the statement.10

MR FAAL:  Could it be put up the screen, court officer?11

THE COURT OFFICER (via video link):  Yes, could you please repeat the ERN12

number?13

MR FAAL:  KEN-OTP-0109-0019.14

THE COURT OFFICER (via video link): The document is being presented to the15

witness.16

MR FAAL:17

Q.   Mr Witness, you had been shown this document before.  Do you recognise it as18

the statement you had given to the Prosecution?19

A.   Yes.20

Q.   May I take you to paragraph 18 of that statement? It is contained at page 002221

of the document.22

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, this is already an exhibit, isn't it?23

MR FAAL:  Yes, Mr President.  Yes, it has been exhibited.24

PRESIDING JUDGE EBOE-OSUJI:  Isn't it easier for the record if you merely referred25
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to the exhibit number?1

MR FAAL:  Yes, Mr President, that would be the best thing to do.  The reference is2

EVD-T-OTP-00132.3

PRESIDING JUDGE EBOE-OSUJI:  That is Prosecution Exhibit 132, isn't it?4

MR FAAL:  Yes, Mr President.  May I ask that the witness be taken to paragraph 18,5

please?6

THE COURT OFFICER (via video link):  The witness is currently viewing the page at7

paragraph 18 as requested.8

MR FAAL:  Thank you, court officer.9

Q.   Mr Witness, you would agree with me that immediately after giving your10

biographical information to the Prosecution investigators you talked about having a11

diary in which you recorded information pertaining to the PEV; is that right?12

A.   Sorry?13

Q.   Soon after you provided your biographical information to the investigators, you14

straightaway went to talk about having a diary in which you recorded relevant15

information; is that right?16

A.   Yes, I said that I had a diary, but I didn't say that I recorded the PEV -- things17

that happened during the PEV.18

Q.   Let me read out what is contained, what you said in this statement, and this is19

what it says, sir, and I quote, "I also used to have a diary from 2002 to 2008.  I wrote20

in this diary the meetings that I attended and several other events related to the 200721

political campaign and the Post-Election Violence ... I have explained to the22

investigators that I have left this diary at home by mistake.  I will be able to provide23

it to them at a later date.  For this reason, I will not be precise or sure on dates of24

events that I describe in this statement because I will like to check them ..." -- "... to25
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check them first in my diary," unquote.1

Mr Witness, all I am trying to say --2

PRESIDING JUDGE EBOE-OSUJI:  "... to check my diary first."3

MR FAAL:  "I would like to check my diary first."4

Q.   So, Mr Witness, what I am trying to say is that even before you started talking5

about what happened in the area you come from, you informed the investigators that6

you had a diary which contains the dates of the events you would like to talk about; is7

that right?8

A.   No.9

Q.   All right.  We would proceed.  From the outset of your interview with the10

Office of the Prosecutor, you wanted to make your diary as a very important element11

of the statement you were going to give them; is that right?12

A.   Sorry?13

Q.   At the outset of your interview with the Office of the Prosecutor, you wanted to14

make your diary a very important piece of the information you were going to provide15

them; is that right?16

A.   Yes.17

Q.   And correct me, Mr Witness, if I am wrong, you did this because you wanted18

your diary to support the story that you were going to provide the Office of the19

Prosecutor; is that right?20

A.   Yes.21

Q.   Mr Witness, I have examined the diaries that you provided and I have noticed,22

sir, that you recorded the PEV-related events not in -- not just in one diary, but in two23

diaries; is that right?24

A.   Yes, it's right.25
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Q.   And can you help us, Mr Witness?  What were you trying to achieve by1

recording the information in two diaries?2

A.   Yes, the other diary is for the year 2007 and the other one is for the year 2008.3

So since the diary is -- you acquire a diary in the beginning of the year.  And the4

post-election violence and the campaigning period started before the end of 2007.  So5

it was to fill the 2007, and then when I get the diary of 2008, I also filled -- I fill it.6

Q.   I understand the process, but what I am driving at is why did you feel it was7

necessary to record the same information in two diaries?  Why?8

A.   I don't have a clear reason.9

Q.   Mr Witness, was it --10

MR STEYNBERG:  Your Honours, I am sorry to interrupt, but I think my learned11

friend should perhaps clarify his question or his proposition.  He's -- the proposition12

he put to the witness is that he recorded the post-election violence in both his diaries13

in the month which overlapped.  What he hasn't put to the witness is that it is not14

only the post-election violence that is copied in both diaries.  In fact, all the15

information contained in that month, including his (Redacted) dates, et cetera, has been16

copied across to both diaries.  So it seems that it would be fair to the witness to17

mention that fact.18

MR FAAL:  Mr President, I was only interested in the PEV-related events that are19

contained in the diary, but if that clarification is desired I could ask the witness.  But20

our interest really is mainly what is mentioned in the diaries about post-election21

violence and we stand guided by your Honours' decision.22

PRESIDING JUDGE EBOE-OSUJI:  Why don't you ask the clarifying question so23

there is no confusion or cause for argument later when the witness is not on the stand.24

MR FAAL:25
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Q.   Mr Witness --1

A.   I see.  I have a point.2

Q.   Please go ahead.3

A.   Yes.4

PRESIDING JUDGE EBOE-OSUJI:  One second.  Before you make that point, let's5

go into private session.6

*(Private session at 10.36 a.m.) Reclassified as Open session7

THE COURT OFFICER:  We are in private session, Mr President.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, we were in public session.  You9

were talking about the witness being a (Redacted). That will be deleted, the reference10

to (Redacted) will be deleted --11

MR STEYNBERG:  I apologise, your Honour.12

PRESIDING JUDGE EBOE-OSUJI: -- from the delayed broadcast, of course, I meant13

to say.14

And, Witness, go on.  You said you have --15

THE WITNESS:  Thank you.  That was the point, Mr President.16

PRESIDING JUDGE EBOE-OSUJI:  That was your concern?17

THE WITNESS:  Yes, Mr President.18

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will go back to public session19

then.20

(Open session at 10.38 a.m.)21

THE COURT OFFICER:  We are in open session, Mr President.22

MR FAAL:23

Q.   Mr Witness, I put it to you that you recorded the events that occurred during24

2007 and 2008 in your two diaries because you believed that by presenting two diaries25
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containing the same events your story would be more believable.  Is that the case?1

A.   Yes.2

Q.   Now, Mr Witness, let us examine the entries that is contained in your diaries3

and see whether in fact they accord with reality, whether they are in fact true.  Is that4

all right with you?5

A.   Yes.6

Q.   And the first observation I would wish to make, having examined your diary, is7

that all the PEV-related events seem to have been written in the same handwriting; is8

that right?9

A.   Yes, it is right.10

MR FAAL:  And I invite your Honours to at the appropriate time examine the two11

diaries.12

Q.   But, Mr Witness, can you confirm that in fact all those events were written using13

the same pen; is that right?14

A.   Yes, it is right.15

Q.   I'm sorry.  And, Mr Witness, these things were written in the same pen almost16

at the same time; is that right?17

A.   Yes, it is right.18

MR STEYNBERG:  Your Honour, at this point I must rise and make one objection.19

Your Honour has made a certain finding relating to this witness.  Now, of course my20

learned friend is cross-examining, but there are certain limits, in my respectful21

submission, which should be placed upon a party cross-examining a witness who the22

Chamber has already made findings about, shall we say, to whom the witness is23

adverse and to whom he is not.24

And I also make the observation that in these circumstances, if my learned friend25
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simply is going to give evidence from the Bar and have the witness confirm "Yes, yes,1

yes," the value of any evidence this witness may give will, in my submission, be2

extremely limited, and perhaps in those circumstances my learned friend may be3

well-advised to craft his questions in such a way that we might get information from4

the witness, rather than him simply mirroring the answers of the propositions put by5

counsel.6

MR FAAL: Mr President, my understanding of what I am supposed to be doing is to7

cross-examine the witness.  This is not a Defence witness.  He is a Prosecution8

witness even though he's been declared hostile.  There is no other way that I know to9

question the witness in cross-examination other than to ask closed and leading10

questions.11

At certain instances I may wish to probe, but at this time I am putting the Defence12

case to the witness, and if the Prosecution wants me to lead the witness as if I am13

examining him in chief, I think that would be inappropriate.  But at the same time,14

here we have professional Judges.  They are able to assess the weight of whatever15

evidence is brought out and therefore there should not be any prejudice to the16

Prosecution for the Defence to cross-examine the witness in the proper way.17

Thank you, Mr President.18

PRESIDING JUDGE EBOE-OSUJI:  What Mr Steynberg is saying is that he is clearly19

hinting at that exception to the rule that, yes, the cross-examiner may or should ask20

leading questions, but he is saying there is an exception to that rule, there may well be21

a point where a cross-examiner is required to ask neutral questions.  We may not22

have got to that point yet, but he's only saying you watch it.23

MR FAAL:  I stand guided by you, President, but perhaps when it comes to that24

stage, my learned friend would be so kind enough to show us his authorities which25
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show that -- which say that there is an exception to the rule that the cross-examining1

counsel --2

PRESIDING JUDGE EBOE-OSUJI:  There is.  There is an exception.3

MR FAAL:  But I would wish that authorities were -- were produced, but all the4

same, I stand guided by your Honour's decision.  Thank you, Mr President.5

Q.   Mr Witness, I would now move on to examine the entries that are contained in6

the diary and also the evidence you provided in your original account about what7

happened in 2007 and 2008.  Are we together?8

A.   Yes.9

Q.   And, Mr Witness, the first relevant entry in your diaries pertain to the primaries10

that took place in December -- in November 2007 and specifically you mentioned11

15 December 2007.  Mr President, I am looking at tab 2, tab -- yes, I am looking at tab12

2, that is the second statement of the witness.  It's EVD-T-OTP-00133.13

That is your second statement in which you explained the entries in your diary and14

the first relevant entry is 15 November 2007.  Do you see it, Mr Witness?15

A.   I haven't seen.16

MR FAAL:  Court officer, could you kindly put it up the screen for the witness?17

THE COURT OFFICER (via video link): Yes, could you kindly indicate the ERN18

number of the document?19

MR FAAL:  The ERN number is KEN-OTP-0109-0071, specifically at page 0074.20

THE COURT OFFICER (via video link):  Is there a paragraph in particular?21

MR FAAL:  Yes, it's paragraph 19.  Has the witness been shown the paragraph?22

THE WITNESS:  Yes, I have seen.23

MR FAAL:24

Q.   And you agree, Mr Witness, that that paragraph talks about the entries you25
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made regarding 15 November 2007?1

A.   Sorry?2

Q.   That paragraph talks about an entry you made on 15 November 2007, correct?3

A.   I don't know if it is entered in the -- in the diary, the same thing.4

Q.   Mr Witness, this is the statement you had given to the Prosecution and you had5

earlier on confirmed that this is the statement you had given.  The same entry is6

contained in the diary.  Would you wish to see the diary, or would you just confirm7

that, yes, in fact this is the statement that you gave and that there is this 15 November8

entry in your diary?9

MR STEYNBERG:  Your Honours, I believe it's 19 November not the 15th.10

MR FAAL:  It is 15 November.11

MR STEYNBERG:  I beg your pardon, I am looking at the wrong paragraph.  My12

apologies.13

MR FAAL:14

Q.   So, Mr Witness, what would you wish to do?  Do you want to read the15

paragraph again, or do you want to also see the diary?  This talks about16

15 November 2007, there having been an ODM primary which took place in17

Eldoret -- in North Rift Valley.  I am not mentioning any particular location.  You18

can read it.  What do you say?  What do you want us to do?19

A.   Yes, I acknowledge that there were primaries in that month of November, but20

the exact -- the exact date I'm not sure.21

Q.   Mr Witness, in your diary you have on that particular date noted it as the day22

on which ODM held its primaries.  What do you say to that?23

A.   Yes, I accept that that is what I told the investigators and that is what we filled24

in the diary.25
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Q.   I recall, Mr Witness, you indicated earlier that contrary -- that, in fact, these1

diaries were filled when you were meeting the OTP investigators in that foreign2

country in 2013.  Do you still stand by that?3

A.   Yes.4

Q.   But, Mr Witness, do you realise that there was no ODM primary on5

15 November 2007?  What do you say to that?6

A.   I had said that I don't know the exact date, but the primaries were there, but the7

date I am not sure.8

Q.   In your statement to the Prosecution, specifically paragraph 19, you stated that,9

"This is my handwriting ..." referring to what is contained in the diary, "... and ...", I10

quote, "... I made [the] entry on the evening of the same day."  Is that statement11

correct?12

A.   No.13

Q.   So when you stated to the Prosecution that you made the entry that the 15th14

was the ODM primary that was a falsehood; is that right?15

A.   Yes.16

Q.   And, Mr Witness, I would wish to show you a particular newspaper and then I17

would ask you some few questions about that, all right?  Are we together?18

A.   Yes.19

MR FAAL:  Can you, court officer, kindly put up the screen document20

KEN-D09-0038-001 (sic)?21

This would be tab 3 of the Defence binder, Mr President.22

Court officer, kindly put it up the screen please.23

THE COURT OFFICER (via video link):  The document as referred to by counsel at24

page 0001 is being presented to the witness.25
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MR FAAL:  Thank you, court officer.1

Q.   Mr Witness, take a look at this document.  Would you agree with me that this2

is the Saturday edition of the Nation newspaper?3

A.   Yes.4

Q.   Would you also agree that it is -- it was published on November 17, 2007?5

A.   Yes.6

Q.   Do you recall ever seeing this newspaper, Mr Witness?7

A.   No, I don't recall.8

Q.   But, Mr Witness, do you have any reason to doubt that this is in fact the Nation9

newspaper that was published in Kenya on this date?10

A.   I don't have any reason.11

Q.   And may I -- Mr Witness, you'd agree with me that the headlines talk about12

confusion and violence marring party nominations; is that right?  "Confusion and13

violence mar party nominations"; is that right?14

A.   Yeah, it is right.15

Q.   And may I take you to the first paragraph.  It's to the right-hand side of the16

document and it reads, "Chaos, violence, delays and claims of vote-buying yesterday17

marred the nomination of parliamentary and civic candidates by the three main18

parties contesting the December 2007 General Election."  Do you see it?19

A.   Yes, I have seen.20

Q.   Mr Witness, I put it to you that in fact all the major parties, PNU, ODM and21

ODM-K, held their party primaries on the same day on 16 November 2007.  What do22

you say to that?23

A.   I don't have any objection.24

Q.   I would now move on to show you another document.25
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Court officer, kindly -- kindly put up the screen document ERN number1

KEN-D09-0038-0002.2

That would be in tab 4 of your Honours' binders.3

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, at this point I will need to ask you -- we4

are about to get to the morning break time. How much -- how much time do you5

intend to spend with this witness so we know how we plan?6

MR FAAL:  Thank you, Mr President.  I hope to spend three days with the witness.7

Today being first, I would spend hopefully Thursday and Friday with the witness.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, and you?9

MR KIGEN-KATWA:  I would require one session, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will take our morning break now11

and, Mr Faal, you will need to think very carefully about hoping to spend three days12

with this witness.13

MR FAAL:  I would --14

PRESIDING JUDGE EBOE-OSUJI:  The Court will adjourn.15

THE COURT USHER:  All rise.16

(Recess taken at 10.58 a.m.)17

(Upon resuming in open session at 11.38 a.m.)18

THE COURT USHER: All rise.19

Please be seated.20

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.21

Mr Faal, please continue.22

MR FAAL:  Thank you, Mr President.23

Mr Witness, before we left I asked that we -- you be showed a particular newspaper24

and this is The Saturday Standard newspaper, KEN-D09-0038-0002.25
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Court officer, kindly put it up the screen please.1

THE COURT OFFICER (via video link):  The witness is being shown the document2

as requested.3

MR FAAL:4

Q.   Mr Witness, could you kindly confirm that this is a copy of The Standard5

newspaper of 17 November 2007? Could you kindly enlarge the date section, please?6

It is the top-right corner of the document. Mr Witness, can you see it?7

A.   Yes, I have seen it.8

Q.   And could you confirm that this is the Saturday edition of The Standard9

newspaper, published in Kenya?10

A.   Yes, I confirm.11

Q.   Could you also confirm that it's dated 17 November?12

A.   Yes.13

Q.   And, Mr Witness, looking at the headlines especially, "Primaries in city kick off14

despite delays."  Could you see that?15

A.   Yes, I have seen.16

Q.   And would you agree with me, Mr Witness, that this deals with the17

primaries - party primaries - that took place in Kenya in November of 2007?18

A.   Sorry?19

Q.   Would you agree with me that this newspaper deals with the party primary20

nominations that took place in Kenya in November 2007?21

A.   Yes, I agree.22

Q.   Mr Witness, I draw your attention to the photograph that is now on your screen23

and in particular the -- the words written immediately below the photograph.  Can24

you see it?25
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A.   Yes, I'm seeing it.1

Q.   And, Mr Witness, it reads as follows, "Parliamentary aspirant for Westlands2

constituency, Mr Amin Walji Jnr, restrains his supporter from roughing up a3

presiding officer, Mr Duncan Konyando along Waiyaki Way as rigging claims rocked4

ODM primary elections ..." -- "... parliamentary elections ...," excuse me, "... in the area5

yesterday."  Can you see that?6

A.   Yes.7

Q.   Excuse me, I beg your pardon, "... ODM parliamentary nominations in the area8

yesterday."  Can you see that?9

A.   Yes, I have seen.10

Q.   And would you agree, therefore, that the ODM parliamentary nominations11

exercise was held on 16 and not 15 November 2007?12

A.   Yes, I accept.13

MR FAAL:  I would also show you another newspaper.  It is the Sunday edition of14

the Nation newspaper, published on 18 November 2007.15

Court officer, could you kindly put up the screen the following document:16

KEN-D09-0038-0003 -- oh, excuse me, 0716 please?  0716.  Mr President, this should17

be tab 5 of your binder.18

THE COURT OFFICER (via video link):  There you go.19

MR FAAL:  Yes.20

Q.   Mr Witness, could you confirm that this is the Sunday edition of the Nation21

newspaper?22

A.   Yes.23

Q.   Could you also confirm that it was published on November 18, 2007?24

A.   Yes.25

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 45/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 45/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                      ICC-01/09-01/11
Witness: KEN-OTP-P-0604

10.09.2014 Page 46

Q.   And, Mr Witness, let me read out from the third paragraph, starting with1

the -- with the words, "The nominations, which started on Friday ..." Can you see it?2

It is on the left-hand side of the document.  Court officer, could you move the3

document to show the first paragraph which is on the left-hand side of the document?4

A.   Yes, I have seen.5

MR FAAL:  Thank you.  Do you see the third paragraph starting with the -- could6

you, court officer, push the document a bit to the right so that we could see all of what7

is contained on the first paragraph -- excuse me, the first column?8

Mr President, the way the document is now presented seems to show that there are a9

few words or letters missing, but I would read out what is contained in mine and,10

Mr President, you can confirm from what is contained in the binders what exactly is11

contained in the document because this seems to be a technical problem which we12

cannot seem to solve at the moment.  I stand guided by your Honours.13

PRESIDING JUDGE EBOE-OSUJI:  Keep going.  If there is an objection,14

Mr Steynberg will let us know.15

MR FAAL:  All right.  Thank you very much, Mr President.16

Q.   Mr Witness, this is what it says and I read, "The nominations, which started on17

Friday and were still going on in some areas yesterday, were marred by violence in18

which several people were injured, claims of rigging, lack of voting material and19

disorganisation in most of the parts of the country." Could you see that,20

Mr Witness?21

A.   Yes.22

Q.   And would you agree that by this newspaper the nominations started on23

Friday?24

A.   Yes.25
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Q.   And that date would be Friday, 16 November 2007, correct?1

A.   Yes, correct.2

Q.   And do you recall hearing information about these nominations when they3

occurred in Kenya?4

A.   Yes, I remember.5

Q.   Would you again agree that the entry in your diary suggesting that the6

nomination took place on 15 November was wrong?7

A.   Yes.8

Q.   Would you also agree that, if you had entered details of this nomination in your9

diary on the actual day the events took place, you would not have had the date10

wrong?11

A.   Yes.12

MR FAAL:  Mr President, I now wish to move on to another topic.  In the meantime,13

before I do that, I would like to request that the three documents that have been14

shown to the witness be admitted into evidence as exhibits and these are the15

following documents:  KEN-D09-0038-0001, that is the Saturday edition of the16

Nation newspaper of 17 November 2007.17

The second document is KEN-D09-0038-002, that is the Saturday edition of The18

Standard newspaper, 17 November 2007.19

And the third and final document is KEN-D09-0038-0716, that is the Sunday Nation of20

18 November 2007.21

Thank you, Mr President.22

PRESIDING JUDGE EBOE-OSUJI:  One at a time.23

First document you say you want to admit is what?24

MR FAAL:  KEN-D09-0038-0001, the Saturday edition of the Nation newspaper of 1725
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November 2007.1

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?2

MR STEYNBERG:  Your Honours, the Prosecution has no objection, only to note that3

the -- the papers do not seem to refer to the specific location mentioned by the witness4

in his statement, but as far as the truth of what is contained here the Prosecution does5

not dispute it.6

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?7

MR KIGEN-KATWA:  We do not oppose, Mr President.8

PRESIDING JUDGE EBOE-OSUJI:  The document is admitted as the next in the Ruto9

Defence exhibits.10

THE COURT OFFICER:  Document KEN-D09-0038-0001, public, will bear the11

number EVD-T-D09-00224.12

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, your next document.13

MR FAAL:  Mr President, the next document is KEN-D09-0038-0002, the Saturday14

Standard, dated 17 November 2007.15

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?16

MR STEYNBERG:  The Prosecution adopts the same position with this document,17

your Honours.18

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?19

MR KIGEN-KATWA:  We do not oppose, Mr President.20

PRESIDING JUDGE EBOE-OSUJI:  The document is admitted as the next in the Ruto21

Defence exhibits.22

THE COURT OFFICER:  The public document KEN-D09-0038-0002 will bear the23

number EVD-T-D09-00225.24

PRESIDING JUDGE EBOE-OSUJI:  Thank you.25
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Mr Faal, next.1

MR FAAL:  Mr President, the next document is KEN-D09-0038-0716, Sunday Nation2

newspaper, 18 November 2007.3

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?4

MR STEYNBERG:  Your Honours, the Prosecution has one concern about this5

document in that if one looks at the top of the column it appears this is a continuation6

from another page, so the extract is incomplete, and in that regard we don't have a7

complete picture of what the newspaper's reported, but subject to that objection I'll8

leave that in the Court's hands.  We have no other basis for objection.9

PRESIDING JUDGE EBOE-OSUJI:  Is that an objection, or is it an observation?10

MR STEYNBERG:  Your Honour, it is an objection.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?12

MR KIGEN-KATWA: We have no objection, Mr President.13

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal?14

MR FAAL:  Mr President, I think that was more of an observation than an objection.15

Be that as it may, what we are interested in here is when it is stated that the16

nominations took place; and there is no ambiguity in what is contained in the17

paragraph we are relying upon.  If my learned friends think differently, that is a18

matter for an argument at some other date.  Thank you, your Honour.19

PRESIDING JUDGE EBOE-OSUJI:  Where is the complete picture?  Are you not20

able to produce the first page?21

MR FAAL:  Mr President, we can produce the entire newspaper at a later date.  We22

don't have it at the moment, but it's available.  We can produce the entire newspaper23

if that is desired.24

MR STEYNBERG:  Your Honour, my learned friends have on more than one25
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occasion objected to the admission of documents on the basis of incompleteness.1

The documents I intended to produce this morning, that was one of the bases they2

objected.3

I suggest that we MFI it at this stage and my learned friends can complete the picture4

at their leisure.5

MR FAAL:  May I -- Mr President, may I just say something about that?  It would6

be a bit unwieldy if because of the electronic nature, the way the electronic -- the use7

of electronic materials, it will be difficult to have a complete newspaper put in the8

electronic system.  It will take ages for us to go through the newspapers, that's why9

we mainly flag the relevant paper, but if it is desired we can later produce the whole10

newspaper.11

MR STEYNBERG:  Your Honours, that was not the suggestion.  We don't want the12

whole newspaper, just the whole article.  It is part two of a two-part series, it seems.13

We just want to see part one, that's all.14

PRESIDING JUDGE EBOE-OSUJI:  The document will be marked MFI.  Mr Faal,15

there's no need to bloat up the issue in that way.  Mr Steynberg has said he wants to16

see page 1 from where what we now see continued.  So let's just do that, begin with17

that.  If there is any argument about producing the entire newspaper, we'll take it at18

that point.19

MR FAAL:  Much guided, Mr President.20

THE COURT OFFICER:  The public document KEN-D09-0038-0716 will bear the21

number MFI-T-D09-00226.22

MR FAAL:  Thank you.23

Q.   Mr Witness, I would now want to move on to another topic and this concerns24

the -- the entries in your diary dealing with the 19 November 2007 harambee at25
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location D.  And kindly take a look at the PIS - Defence PIS - you have been1

provided for a reference to the place known as location D.2

Court officer, could you kindly provide it to him please?3

THE COURT OFFICER (via video link):  Mr Witness, this is the PIS, people, locations4

-- locations.5

MR FAAL:  Location D, please.6

THE COURT OFFICER (via video link):  The witness has been shown location D.7

MR FAAL:8

Q.   And, Mr Witness, you would recall that you testified about a harambee which9

you entered in your diary as having accord at location D on 19 November 2007.  Do10

you recall that?11

A.   Yes.12

Q.   And in tab 2, that is the second statement you had given to the Office of the13

Prosecutor, that is Exhibit 133, a Prosecution exhibit, in paragraph 21 you made14

entries in your diary about this harambee.  Do you recall that?15

A.   Yes.16

Q.   And this is what is stated in your statement at paragraph 21, so I would17

substitute the location that is mentioned with location D. Is that okay with you,18

Mr Witness?19

A.   Yes.20

Q.   I read this paragraph and this is what it says, "This is my handwriting and I21

made this entry on the evening of the same day.  I referred to this harambee at22

paragraph 35 in my previous statement."23

I would not read the next few lines.  The next sentence then --24

PRESIDING JUDGE EBOE-OSUJI:  You say this is what the paragraph says, but you25
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took your reading from the second sentence, is that correct, of the paragraph?1

MR FAAL:  Yes, Mr President.2

PRESIDING JUDGE EBOE-OSUJI:  All right, just so the record is clear on what3

you've just done.4

MR FAAL:  Yes, thank you very much, Mr President.  And I would also skip the5

next sentence in the paragraph and just move on to say, "100,000 z means that Ruto6

donated 100,000 shillings as I mentioned in my previous statement.  324,5687

means ..." -- "z," rather, "... means 324,569 Kenyan shillings, which was the total8

amount raised that day."9

This is what you told the Prosecution.  Do you remember that?10

A.   Yes.11

Q.   And you also said that this harambee took place at location D; is that correct?12

A.   Yes.13

Q.   And details of what occurred in that harambee you said are contained in14

paragraphs 35 to 44 of the statement you gave the Prosecution.  Do you recall that?15

A.   Yes.16

Q.   And, Mr Witness, I would want us to take a look at what you said in paragraphs17

35 to 44.  In order to save time I would just give you a description of what is18

contained in those paragraphs and then you can confirm whether that is what you19

said or not.  Are we together?20

A.   Yes.21

MR FAAL:  And statement 1, your Honour, is Exhibit 132 and that would be22

contained in tab 1 of the Prosecution -- of the Defence bundle and also tab 1 of the23

Prosecution bundle as well.24

Q.   Essentially, Mr Witness --25
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PRESIDING JUDGE EBOE-OSUJI:  Is the witness looking at the paragraphs you've1

referred to?  Paragraph 35 to 44, I think you said?2

MR FAAL:  Yes, Mr President.  What I propose to do is to just give a summary of3

what is contained in there for the witness to confirm or not, just in order to save time,4

Mr President, but it could be put up for the witness to see if that is necessary. The5

ERN number of the document is KEN-OTP-0109-0019 and paragraphs -- relevant6

paragraphs would be 35 to 44 at 0025.7

THE COURT OFFICER (via video link):  For the record, the witness is looking at8

those paragraphs, 35 onwards, of the document referred to by counsel.9

MR FAAL:  Thank you, court officer.10

Q.   And, Mr Witness, you would confirm that in these paragraphs you said there11

was a harambee at location D on 19 November 2007, and that harambee was12

organised by members of the Board of Governors, and you mentioned the chairman13

and the vice chairman, who we have listed as person L and person M, respectively, in14

the Defence PIS.  Do you agree with that?15

A.   Yes.16

Q.   And you have also mentioned that the master of ceremony --17

PRESIDING JUDGE EBOE-OSUJI:  One second.  Was the witness shown the PIS,18

court officer?  Did he -- was he shown PIS so that he could have seen -- did you say19

persons L and M?20

MR FAAL:  Yes, Mr President.21

PRESIDING JUDGE EBOE-OSUJI:  Court officer, was the witness shown --22

THE COURT OFFICER (via video link):  Mr President --23

PRESIDING JUDGE EBOE-OSUJI:  Yes, before he answered that last question, was24

he shown the PIS?25
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THE COURT OFFICER (via video link):  He's being shown the PIS again and pointed1

out persons L and N.2

PRESIDING JUDGE EBOE-OSUJI:  My question was before he answered the last3

question, had he already -- did he have the PIS and was looking at persons L and M?4

THE COURT OFFICER (via video link):  No, Mr President.  He's only being5

presented the PIS now.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you.7

Mr Faal, continue.8

MR STEYNBERG:  Your Honours, may I just observe at this stage that this simply9

illustrates the danger of the objection I raised earlier of placing leading questions to a10

witness such as this where the witness agrees with propositions when he didn't even11

have the document in front of him.12

MR FAAL:  Mr President, we think that's a bit unfair.  The witness had previously13

seen the PIS, so we don't know --14

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, continue, continue.15

MR FAAL:  Thank you, Mr President.16

Q.   Mr Witness, looking at the Defence PIS, can you confirm that the person you17

had mentioned as chairman of location D -- of location, yes, of the -- of the board of18

governors of location D is the person mentioned as person L; correct?19

A.   Yes, correct.20

Q.   And that the vice-chairman is the person mentioned in the Defence PIS as21

person M?22

A.   Yes.23

Q.   And in your statement, specifically paragraph 37, you indicated that there was a24

master of ceremony during the harambee and that person was the school principal25
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who we have listed in the Defence PIS as person N.  Could you take a look at the PIS1

and confirm that person N is the person you had indicated was the master of2

ceremony of that occasion.3

A.   Yes.4

Q.   Also in paragraphs 36, 39 and 40 to 44, you indicated that Honourable Ruto was5

present and addressed that harambee.  Do you recall that?6

A.   Yes.7

Q.   And in paragraphs 42 of the statement you indicated that Honourable Raila8

Odinga -- that Ruto requested that people support Honourable Raila Odinga.  That's9

what you told the Prosecution; correct?10

A.   Yes.11

Q.   You also indicated at paragraph 41 that the press was present during the12

harambee, but Honourable Ruto asked them to leave at a certain stage.  Do you13

recall that that is what you told the Prosecution?14

A.   Yes.15

Q.   And, finally, that Honourable Ruto donated 100,000 shillings and the total16

amount that was collected that day was 324,569 shillings -- Kenya shillings.  Do you17

recall that is what you told the Prosecution?  It's contained in paragraph 44.18

A.   Yes.19

Q.   Now, Mr Witness --20

MR STEYNBERG:  Sorry, your Honour, I think my learned friend may have been21

incorrect there.  Paragraph 44, as far as I can see, only refers to the 100,000 shillings.22

The other amount was contained in the second statement after he checked the diary.23

I believe I'm correct.24

MR FAAL:  You are correct, Mr President.25
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Q.   And I make that correction that in paragraph 44 you stated that1

Honourable Ruto donated 100,000 shillings and in your diary you indicated that the2

total amount collected was 324,569 Kenya shillings, correct?  Are we together,3

Mr Witness?4

A.   Yes, we are together.5

Q.   Do you confirm that in paragraph 44 you indicated that Honourable Ruto6

donated 100,000 shillings during that harambee?7

A.   Yes.8

Q.   At the outset, Mr Witness, let me say that we do not dispute that there was a9

harambee at location D that was held for both the primary school and secondary10

school.  Do you understand that?11

A.   Yes.12

Q.   We also acknowledge that Honourable Ruto attended a harambee at location D13

in 2007.  Do you understand that?14

A.   Yes.15

Q.   In fact, Mr Witness, we have photographs which we say depict a harambee at16

location D attended by Honourable Ruto, and we wish to show you photographs of17

that harambee and ask you a few questions.  Are we together?18

A.   Yes.19

MR FAAL:  Court officer, I would ask that certain photographs be shown to the20

witness and these photographs should not be broadcast out of the courtroom or out of21

the location where the witness is presently located.22

Court officer, can you kindly put up the screen the following document:23

KEN-D09-0038-006?24

This is contained in tab 6 of your Honours' binder.25
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THE COURT OFFICER (via video link):  The photograph is being presented to the1

witness, and for the record of the case the witness has also in front of him at the same2

time the PIS form so he can consult it whenever he wants.3

MR FAAL:  Thank you very much, court officer.  Court officer, could you kindly4

enlarge the photograph please?5

Q.   Mr Witness, you confirm that the person in the front of the people shown in this6

photograph is Honourable William Ruto, person --7

A.   Yes, I --8

Q. -- in the red tie?9

A.   Yes, I confirm.10

Q.   Mr Witness, from your knowledge of the area and your knowledge of this11

particular school, would you say that this is a photograph that was taken at location12

D?13

MR STEYNBERG:  Your Honour, how -- how can the witness answer that from this14

photograph?15

MR FAAL:  Mr President, it so happens that these people are wearing school16

uniforms and that's why I ask that from his knowledge of the area, but if that is an17

unfair question, I can remove this picture and show him other pictures.18

MR STEYNBERG:  I withdraw the objection, your Honour.19

MR FAAL:  Thank you, Mr President.20

Q.   Mr Witness, could you confirm -- could you tell us whether this photograph21

depicts a place in location D?22

A.   Yes, it is location D.23

MR FAAL:  May I ask, Mr Court Officer, to put up the screen another photograph24

which is KEN-D09-0038-0030? It is also contained in tab 6.  Court officer,25

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 57/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 57/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                      ICC-01/09-01/11
Witness: KEN-OTP-P-0604

10.09.2014 Page 58

KEN-D09-0038 -- and kindly enlarge the photograph please.1

THE COURT OFFICER (via video link):  The photograph ending in 0030 is being2

presented to the witness.3

MR FAAL:4

Q.   Mr Witness, would you say that this is a photograph depicting Honourable5

William Ruto at location D?6

A. Yes.7

Q.   Mr Witness, would you --8

A.   Yes, yes.9

MR FAAL: What's your answer?  You said "Yes," right?  All right, thank you.10

I would also show you another photograph, KEN-D09-0038-0052.11

Could you kindly put that one up the screen, please?12

THE COURT OFFICER (via video link):  The photograph is being shown to the13

witness, last digits 0052.14

MR FAAL:  Court officer, could it also be put up the screen please? Thank you.15

Q.   Mr Witness, would you agree that this is a photograph showing Honourable16

Ruto addressing a gathering at location D?17

A.   Yes.18

Q.   Mr Witness, we say that this is a harambee that took place at location D on 419

July 2007.  What do you say to that?20

A.   I don't have any objection.21

PRESIDING JUDGE EBOE-OSUJI:  Do you mean you agree? I know you have been22

listening to lawyers making objections and all that, so do not absorb their language.23

If the questioner asks you a question in that way where they put a proposition to you,24

you can tell them you agree with them or you don't agree with them.  So the25
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question --1

THE WITNESS:  Thank you, Mr President.2

PRESIDING JUDGE EBOE-OSUJI:  Yes.3

THE WITNESS:  Okay, I agree.4

MR FAAL:5

Q.   Mr Witness, we say that this -- these pictures show a harambee that took place6

at location D attended by Honourable Ruto on 4 July 2007.  What do you say to that?7

A.   I accepted that it took place on location D, but I am not sure of the date.8

Q.   Thank you, Mr Witness.9

MR FAAL:  I would like to show the witness another document and this is contained10

in KEN-D09-0038-0084.  This is contained in tab 8.11

Mr President, this is a rather bulky document, so I would ask the court officer to just12

show the witness various pages of it, just three, four pages, and then I'll ask a few13

questions regarding that.14

PRESIDING JUDGE EBOE-OSUJI:  0084 you say?15

MR FAAL:  00498. 498, Mr President.16

THE COURT OFFICER (via video link):  The document ending in 0084, which17

contains 193 pages, has been shown to the witness, the first four pages, handwritten18

document.19

MR FAAL:  Thank you, Mr President.20

Q.   Mr Witness --21

PRESIDING JUDGE EBOE-OSUJI:  Wait, wait, wait.  Are we on the same page?22

Are we looking at the same document?  Did you say 0084, or 00 -- 0498?23

MR FAAL:  0498.  It was my mistake, Mr President.24

PRESIDING JUDGE EBOE-OSUJI:  All right.25
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MR FAAL:  0498.1

PRESIDING JUDGE EBOE-OSUJI:  The court officer indicates that he uploaded2

what?3

THE COURT OFFICER (via video link):  Yes, Mr President.  I was under the4

impression that it was 0084.5

PRESIDING JUDGE EBOE-OSUJI:  Yes.6

THE COURT OFFICER (via video link):  I will now look for document 0498.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.8

MR FAAL:  I must apologise for having misled him.  We changed the document9

and that is why there's a -- there is a difference in the ERN numbers.10

THE COURT OFFICER (via video link):  The document KEN-D09-0038-0498,11

containing 187 pages, handwritten document, was shown to the witness for the first12

four pages.13

MR FAAL:  Thank you very much, court officer.14

Q.   Mr Witness, you know that schools in Kenya do keep records of events that15

occur in the school?  Do you agree with that?16

A.   Yes.17

Q.   And sometimes one of the records they keep is called a log-book; is that right?18

A.   Yes, it is right.19

Q.   And can you tell the Court what would be the purpose of a log-book kept by20

schools?21

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, your question is that this witness knows22

all of that in relation to all schools in Kenya?23

MR FAAL:  Some schools I would say, Mr President, because I am not confident of24

saying that all schools would do that because I'm not sure that is the case.25
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PRESIDING JUDGE EBOE-OSUJI:  I thought that was your question, more or less.1

At least that was what was implied in it.2

MR FAAL:  Let me clarify that, Mr President.3

Q.   Mr Witness, would -- would you say that some schools in Kenya keep4

log-books?5

A.   Yes.6

Q.   And can you kindly inform the Court what would be the purpose of such7

log-books?8

A. (Redacted)9

(Redacted)10

(Redacted)11

Q.   Kindly take a look at the document that you've been presented with, and12

especially looking at the first four pages, and then I would ask you some questions13

about that.14

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan -- Mr Faal, at this point I need to put15

your team on notice - and the Prosecution as well - when we come back after lunch16

we will have to argue that matter that the Prosecution notified earlier that at some17

point you may -- we may have to consider whether you should be permitted to keep18

on asking this witness leading questions in cross-examination.  Be prepared to argue19

the matter when we come back.  You don't have to do that now.  The Prosecutor's20

concern was that the witness has been agreeing with all your propositions and, yes,21

we do have to take up that matter after lunch.22

MR FAAL:  Much obliged, Mr President.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you.24

MR FAAL:25
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Q.   Mr Witness, could you kindly take a look at the first four pages and then I'll ask1

you questions about that?  Just go through it quickly, please.2

A.   I have seen.3

Q.   Can you kindly tell the Court what you make of the document that has been4

placed before you?5

A.   Sorry?6

Q.   Can you tell the Court what in your view is this document that has been placed7

before you?8

A.   Yes, this is a school document that -- it has been recorded I believe by the9

principal, or the headteacher.10

Q.   And would this be a document you would also call a log-book?11

A.   I believe it is the one.12

Q.   From your knowledge of the area, would you say that this is a log-book for13

location D?14

A.   Yes.  Considering the places that have been mentioned there, it is possible that15

it is for location D.16

Q.   Thank you, Mr Witness.  Taking a look at the first entry, you would agree with17

me that this book -- this entry -- well, it says that the first entry was made on 518

September 1994?19

A.   Yes, it says so.20

MR FAAL:  Court officer, could you kindly take it to the last page which would be21

in -- which would be -- which would be -- could you take it to KEN-D09-0038-0675,22

please?23

THE COURT OFFICER (via video link):  0675 is not the last page, but I will take it to24

that page.25
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MR FAAL:  Yes, please.1

THE COURT OFFICER (via video link):  Page 0675 is being presented to the witness.2

MR FAAL:3

Q.   And, Mr Witness, could you tell us the date of the last entry on this page?4

A.   7 October, the year 2007.5

MR FAAL:  Thank you, Mr Witness.6

Court officer, could you -- could you put up this screen for the witness another7

document in that -- no, could you kindly put page KEN-D09-0038-0687 up the screen8

please?  The first page of that document would be 0685 and this would be tab 8A.9

PRESIDING JUDGE EBOE-OSUJI:  8A, or 8B?10

MR FAAL:  8B.  8B, Mr President.  There are two documents in tab 8.  The first11

one is the one we just examined and the second one is this one we're about to see.12

THE COURT OFFICER:  Mr Faal, could we have the ERN number of the first page of13

that second document please?14

MR FAAL:  It is KEN-D09-0038-0685.15

THE COURT OFFICER (via video link):  The document is being presented to the16

witness at page 0687.17

MR FAAL:18

Q.   And, Mr Witness, could you confirm that -- could you kindly tell this Court19

where the entries on this page -- the date the entries on this page -- the first entry is20

made?  The date for the first entry on this page?21

A.   It is 25 October 2007.22

Q.   And, Mr Witness, could you take a look at the date of the last entry on this page23

and tell us what's the date written on it?24

A.   It is on 6 November 2007.25
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MR FAAL:  And, court officer, could you put up the screen the next page please?1

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, how many more pages are we going to2

see before you make your pitch?  There seems to be a long wind-up to it.3

MR FAAL:  Yes, Mr President.  This would have been -- this was going to be the4

last page I was going to call up with regards to this document.  Mr President, of5

course the problem is that the witness does not have a document.  He's looking at it6

up the screen and that slows things down a little bit.7

PRESIDING JUDGE EBOE-OSUJI:  That's not the point.  The point is how many8

pages do you need to put before you ask the question you have in mind?9

MR FAAL:  This was the last page I was going to put, Mr President.10

THE COURT OFFICER (via video link):  Page 0688 is being presented to the witness.11

MR FAAL:12

Q.   And, Mr Witness, am I right in saying that the last entry on this page was on 613

November 2008?14

A.   You are right.15

Q.   Mr Witness, we say that these two documents constitute the log-book for the16

location -- for location D for the period 1994 -- September 1994 all the way to 2008.17

What do you say to that?18

A.   I agree.19

MR FAAL:  And, Mr Witness, I wish to draw your attention to an entry in the20

log-book and the actual page number would be KEN-D09-0038-0251.  Can you21

kindly put that up the screen, please?  This is a different document I would like to22

put to the witness.23

THE COURT OFFICER:  Mr Faal, could you please provide us with the ERN number24

of the first page of this document?  Thank you.25
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MR STEYNBERG:  And the tab, if I may ask?1

MR FAAL:  Mr President, just give me a minute please.2

Yes, I wanted the witness to be referred to this document:  KEN-D09-0038-0665.3

The first page -- the first page in that document would be KEN-D09-0038-0498.4

That's the first page of the document.  The page I want is 0665.5

THE COURT OFFICER (via video link):  Page 0665 is being presented to the witness.6

MR FAAL:7

Q.   Mr Witness, do you see that there is a stamp on the document which refers to8

location D?  Do you see that?9

A.   Yes, I have seen.10

Q.   And, Mr Witness, there is an entry dated 9 May 2007 on the middle of the page.11

Do you see it?12

A.   I have seen.13

Q.   And it says that this was "A visit by Honourable MP Eldoret North14

Constituency, Honourable William Ruto with other guests;" that is "area councillor," I15

will not call the name, "and CDF chairman," I will not call the name. "They came to16

pay us a courtesy call and deliver a CDF cheque to the school.  The day was very17

successful."  Do you see that?18

A.   Yes, I have seen.19

Q.   And, Mr Witness, you agree, do you not, that when dignitaries visit schools in20

Kenya they are often given a Visitors Book to sign; is that right?21

A.   It is right.22

Q.   And I will show you a document which we say is the Visitors Book for location23

D, and we would ask you a question about it.24

MR FAAL:  Court officer, could you kindly put up the screen document25
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KEN-D09-0038-0277?1

Mr President, it is contained in tab -- tab 9.2

THE COURT OFFICER (via video link):  The document is being presented to the3

witness, first page.4

MR FAAL:5

Q.   And, Mr Witness, could you confirm that this first page states "Visitors Book,"6

correct?7

A.   It is correct.8

MR FAAL:  May I ask that the witness be shown the page KEN-D09-0038-0316?9

THE COURT OFFICER (via video link):  Page 0316 is being shown.10

MR FAAL:11

Q.   And, Mr Witness, you will agree with me that there is a date recorded on the12

left-hand column of the page saying "9 May 2007" and Honourable Ruto's name is13

written in the -- in the -- in the page, "Honourable William" something "Ruto, MP14

Eldoret North."  Do you agree with that?15

A.   I agree.16

Q.   I think it is "William Arap Ruto, MP Eldoret North." Mr Witness, we say17

that -- we say that this entry in the Visitors Book correlates with the entry in the18

log-book showing that Honourable Ruto has visited this school or this location,19

location D.  What do you say to that?20

A.   It relates.21

Q.   Mr Witness?22

A.   I agree.23

Q.   Now I -- I had previously showed you some photographs of a harambee which24

you confirm accord or took place at location D.  I would now show you an entry in25
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the log-book of -- of the place we say is location D and I'll ask you a question about1

that.2

MR FAAL:  Kindly show the witness -- kindly show the witness the entry of -- of this3

date -- or rather kindly shown the witness ERN number KEN-D09-0038-0671 and the4

first page of the document is KEN-D09-0038-0498.5

THE COURT OFFICER (via video link):  Page 0671 is being shown to the witness.6

MR FAAL:7

Q.   And, Mr Witness, take a look at the entry in the middle of the page and tell us8

what you have seen written there.9

A.   That is on 4 July 2007.  It reads, "Guests -- guests started arriving as from 11.0010

a.m.  The main guest, Honourable Ruto, arrived late at around 4.30 p.m.  Activities11

of the day began.  Officiation opening of the library" -- "Official opening of the12

library.  Meeting at the harambee site.  Total amount raised 290,000 cash, 10013

and ..." --14

MR FAAL:  I think we have lost the sound.15

PRESIDING JUDGE EBOE-OSUJI:  We seem to have a video.16

THE WITNESS:  "Total" -- "total amount 290,000 shillings" and (indiscernible) to17

what, then "Cash" is "109,081 shillings and" the "pledges were 181,000" stroke18

"cheques.  The day was very successful."19

MR FAAL:  Thank you, Mr Witness.  I would like to show you some more photos of20

the harambee at location D and ask you to comment on them.21

Mr Court Officer, kindly put up the screen document KEN-D09-0038-0017.22

PRESIDING JUDGE EBOE-OSUJI:  What tab, again?23

MR FAAL:  It is tab 6, Mr President.24

THE COURT OFFICER (via video link):  The photograph is being shown to the25
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witness ending in 0017.1

MR FAAL:2

Q.   Mr Witness, would you say that this document shows Honourable Ruto cutting3

a ribbon?4

A.   Yes.5

Q.   Would you say that this depicts a picture taken at location D?6

A.   Yes, I recognised that person aside there -- to come from that place, so it is7

location D.8

Q.   And you would agree with me, Mr Witness, that this photograph is dated 49

July 2007 -- or perhaps it is not too clear.  Does it appear to read "4 July '07" to you?10

A.   Yes, 4 July.11

Q.   Mr Witness, I would like to --12

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan -- Mr Faal, where is the "July"?13

MR FAAL:  It is '07 -- 4/07, 4/07 -- 7/04 -- 7/4/07 rather.  That's what he says.14

PRESIDING JUDGE EBOE-OSUJI:  Where is the first "7"?  That's what I'm trying to15

find out.16

MR FAAL:  It is not too clear in this one.  It's been very clear in the others that I had17

shown previously.  I'll perhaps show that one to the witness.18

PRESIDING JUDGE EBOE-OSUJI:  No.  I'm interested in this particular one.  The19

witness agreed with your proposition.20

MR FAAL:  Mr President, let me read the witness's answer.  He says, "Yes, 4 July."21

That's what the witness says.  And it is in line 13 of page 80.22

PRESIDING JUDGE EBOE-OSUJI:  All right.  Carry on.23

MR FAAL:  Thank you, Mr President.24

Mr Witness, I would wish to show you another photograph just to establish the date.25

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 68/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 68/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                      ICC-01/09-01/11
Witness: KEN-OTP-P-0604

10.09.2014 Page 69

Kindly show the witness KEN-D09-0038-0030.  We had seen this document before.1

THE COURT OFFICER (via video link):  The photograph is being presented to the2

witness.3

MR FAAL:4

Q.   Mr Witness, can you tell the Court what is the date stamp on this document?5

A.   It is 4 July 2007.6

MR FAAL: And thank you very much, Mr Witness.  I would also show you one7

last photograph before we move on. Kindly show the witness document8

KEN-D09-0038-0024.9

THE COURT OFFICER (via video link):  The photograph is being shown to the10

witness ending in 0024.11

MR FAAL:12

Q.   Mr Witness, taking a look at this photograph, could you tell us what you see13

Honourable Ruto doing, or what he appears to be doing?14

A.   He appears to be writing in the Visitors Book.15

Q.   I would now take you back to the Visitors Book and ask you a question.16

MR FAAL:  And, please, kindly put up the screen for this witness document number17

KEN-D09-0038-0277 and in particular page KEN-D -- 0038-0322.18

THE COURT OFFICER (via video link):  Page 0322 is being shown to the witness.19

MR FAAL:20

Q.   And, Mr Witness, can you tell us what you have seen written on this page?21

A.   I have seen the -- the column of the date, it is 4 July 2007, then the names22

"Honourable William Arap Ruto MP," and then I've seen the signature down there.23

MR FAAL: Thank you, Mr Witness.24

I would now wish to take the witness to another document to take a look at.  This is25
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contained in tab 11 of the -- of the Defence bundle, and -- and the document is ERN1

number KEN-D09-0038-0080.2

THE COURT OFFICER (via video link):  The document is being presented to the3

witness.4

MR FAAL:  And, court officer, could you kindly enlarge the top part of the5

document?6

THE COURT OFFICER (via video link):  Top part, first page, enlarged.7

MR FAAL:8

Q.   Mr Witness, could you read the top part of this document for us?9

A.   Yes, it is "Joint BOG/PTA meeting on 6th July 2007.  In the library."10

Q.   Mr Witness, based on your knowledge of the area, could you look at the names11

that have been listed below what you have just read as members present and tell me12

whether this -- this information that -- and tell us whether you know which institution13

this may relate to in your area?14

A.   Yes, I have seen the names of those members present.  It shows that these15

people are from the location D.16

Q.   And kindly go to the entry under the heading "MIN.22/07, Review of Fund17

Raising," at the second half of the paper -- of that page.  Second half of that page,18

please.19

A.   Yes, I have seen.20

Q.   Could you kindly read that paragraph for us, please, the paragraph starting21

with "Members gave …"?22

A.   "Members gave their suggestions that the fundraising was very successful.23

Members made their contributions well for the success of that day.  Apart from the24

evening when the [guests]..." -- "... when the guest was being fed - some group of25
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people tried to disrupt the programme.  Otherwise all was well.  Other members1

suggest that next time we should try to reduce the number of guests as we2

over-estimated."3

MR FAAL: Thank you, Mr Witness.4

Could you take the witness to the next page in the document, KEN-D09-0038-0082?5

PRESIDING JUDGE EBOE-OSUJI:  Before we do that, I note that we are five minutes6

away from lunch-break.  Private session for a minute.7

*(Private session at 12.55 p.m.) Reclassified as Open session8

THE COURT OFFICER:  We are in private session, Mr President.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you.10

Mr Faal, this document, was it displayed to the public?11

MR FAAL:  Mr President, I recall at the very beginning suggesting -- well, no, I -- I12

revoke that.  This document should not be showed to the public.  I may have -- I13

should have, perhaps, indicated that.  My apologies, Mr President.14

THE COURT OFFICER:  Mr President, I hereby confirm that the document was15

broadcast in the courtroom but not outside of the courtroom.16

PRESIDING JUDGE EBOE-OSUJI:  All right, thank you.17

Still let us be very careful as what attracted my attention was this -- when I saw this18

document on screen and your question was about "your area," noting that there have19

been a series of photographs with school children in uniform - I do not know if all20

schools have the same uniform as the ones we saw --21

MR FAAL:  No --22

PRESIDING JUDGE EBOE-OSUJI: -- and certain personages as well.23

MR FAAL:  Indeed, Mr President, I recall asking the court officer not to broadcast24

the photographs outside the courtroom.25
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PRESIDING JUDGE EBOE-OSUJI:  All right.1

MR FAAL:  Thank you, Mr President.2

PRESIDING JUDGE EBOE-OSUJI:  Thank you.3

THE COURT OFFICER:  Indeed, Mr President, none of the documents published4

during the second session of this hearing has been broadcasted outside of the5

courtroom.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you. Thank you.7

Mr Faal, we might as well stop it there for the lunch-break.8

MR FAAL:  Much obliged, Mr President.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you.10

Witness, we will take our lunch-break now and we will meet you again in11

one-and-a-half hours.12

And, Mr Faal, you have to really move along.  It's taking quite --13

MR FAAL:  I'm guided.14

PRESIDING JUDGE EBOE-OSUJI: -- an extraordinarily slow pace.15

MR STEYNBERG:  Your Honours, perhaps may I suggest that if we are to argue the16

issue your Honours raised before -- well, after the lunch adjournment, perhaps the17

bringing back of the witness could be delayed while we argue that issue.18

PRESIDING JUDGE EBOE-OSUJI:  Indeed, but I do not propose that we spend more19

than five minutes, at the outside 10, arguing that matter.20

MR STEYNBERG:  As the Court pleases.21

PRESIDING JUDGE EBOE-OSUJI:  Yes.22

MR FAAL:  And, Mr President, if it helps, perhaps we could just have a one-hour23

lunch-break in view of the fact that -- I mean, I -- we would want to wrap this up as24

quickly as possible, but if we have to spend time arguing other issues, perhaps maybe25
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in order to save time we could recommence, say, after one hour, 2 o'clock.1

(Trial Chamber confers)2

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, we will take the normal lunch-break and3

come back in one-and-a-half hours. You simply have to work within the time4

frame --5

MR FAAL:  Much obliged.6

PRESIDING JUDGE EBOE-OSUJI: -- and consider questions you ask and how long7

you spend on matters.8

The Court will adjourn.9

THE COURT USHER:  All rise.10

(Recess taken at 12.59 p.m.)11

(Upon resuming in open session at 2.36 p.m.)12

THE COURT USHER:  All rise.13

Please be seated.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  Welcome back.15

Mr Mutai, we note that the witness is not in court for this short segment of the proceedings.16

The Chamber excused him so we could have the legal arguments of counsel.17

I have been informed that we're in open session.  Indeed, we are.18

Mr Steynberg, you had engaged an objection, you had posted it early on and Mr Faal19

said that he wasn't satisfied as to your authority.  Can you speak to the matter in five20

minutes?21

MR STEYNBERG:  Yes, your Honour, I believe I can.  The starting point in my submission22

is, as was correctly pointed out by my learned friend Mr Khan on Friday, that in common law23

the general position is one may not cross-examine one's own party or a party favourable to24

oneself.25
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Now, of course, de jure this is a Prosecution witness.  The Prosecution has called him1

and he's on the Prosecution's witness list.  In my respectful submission, the Court2

needs to, in appropriate circumstances, lift the veil and look behind the legal position3

at what is the de facto position.4

Your Honours have ruled on the Prosecution request to have this witness declared5

hostile and your Honours' ruling is contained at edited transcript number 131 from6

page 95 onwards -- 94 onwards.  And at page 95 over to 96, your Honours list7

various items which the Chamber took into account.  The fourth in this list was "…8

whether the witness has become systematically adverse against the calling party -- by9

not only deliberately impugning the credibility of the case of the calling party, but10

also by appearing systematically to support the case of the party opposed in interest11

to the calling party."12

Now, your Honour was understandably reticent about making too firm a findings as13

to the credibility of the witness at this stage, but if I may offer a few observations on14

the witness's testimony this morning.  In the Prosecution's submission, it is very15

apparent that this witness is prepared to accede to almost any proposition which the16

Defence has put to it.17

We've noticed already that the witness has agreed to the fact that witnesses' names18

mentioned were names L and M on the PIS when in fact the document was not even19

in front of him.20

We've noticed that the witness has agreed to a date put to him on a photograph when, as your21

Honour pointed out, the date was at least not clear on the photograph.22

I've noticed, your Honour, that when the witness was asked -- shown a picture of23

Mr Ruto, the picture reflects Mr Ruto writing in a book.  He's asked what he sees.24

The witness says Mr Ruto is writing in the Visitors Book.25
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There's no way which the witness could have known from that photograph that what1

Mr Ruto was doing was writing in the Visitors Book, and there are a number of other2

occasions.  Another one which I recall is it was put to the witness that he was writing3

with the same pen when he wrote in his diaries.  The basis for Mr Faal's suggestion4

that he was writing with the same pen was not put, but the witness nonetheless5

agreed with that.6

So this is a witness which, in my respectful submission, is de facto a witness7

supportive of the Defence.8

PRESIDING JUDGE EBOE-OSUJI:  And your law?9

MR STEYNBERG:  Your Honours, I submit that this position is analogous to the position that10

one often encounters in a criminal trial where there are multiple accused where one accused11

calls a Defence witness and the second accused wishes to question that witness.  It is a12

similar circumstance because in many instances such as that, the witness called by the one13

Defence -- the one accused will also be favourable to the other accused in circumstances14

where there is no dispute between the accused each implicating the other.15

And in that respect I refer your Honours to the case of the Prosecutor versus Bagosora.16

It is a judgment of Trial Chamber I in the ICTR.17

I have copies for the Bench and the parties, if the legal officer -- if the court management could18

please assist.  Court officer?19

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, remember, I said we don't want to20

spend --21

MR STEYNBERG:  Yes.22

PRESIDING JUDGE EBOE-OSUJI: -- ten minutes in this argument.23

MR STEYNBERG:  Your Honour, this will be brief.24

And I would simply -- this was a situation where the Prosecution sought the25
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Defence -- the Bench to limit the Defence's cross-examination of other Defence1

witnesses.  And I refer simply to paragraph 6, where the Chamber refers to the2

principles of being able to limit cross-examination and then from the second sentence,3

"To some extent, Defence teams other than the one calling a witness will be allowed to4

elicit evidence in its favour, even if this is not 'cross-examination' [within] the narrow5

sense of the word.  However, such evidence will only be admitted if it is relevant,6

contributes to the ascertainment of the truth and does not lead to needless7

consumption of time ..." and I will skip the reference to the Statute.8

Over the page, most importantly, this was the directions to the counsel in that case:9

"It is expected that when eliciting such evidence, Defence counsel will avoid asking10

leading questions to the witness as this will undermine the credibility of such11

testimony, and avoid ..." repetitious -- "... repetitive questions.  The exact ... manner12

of questioning permitted ... will depend on the nature of the testimony ..." and they13

say that they will then determine it on a case-to-case basis.14

So, your Honour, I submit that it is trite that this Chamber has a wide discretion to15

limit the nature of cross-examination, the nature of presentation of any evidence16

indeed.17

I do not dispute the Defence's right to question this witness and to challenge the18

witness, but I do respectfully submit that there should be limits placed on that19

cross-examination.  In particular where the Defence seeks to establish a fact on20

record, that fact should come from the mouth of the witness.  It should not simply be21

a case of the Defence puts the fact in and asks the witness to confirm it.22

Ultimately it's an issue of whether or not any such evidence can be given weight by this23

Chamber, and if we are to proceed in that manner, whether we are indeed efficiently using24

the court time.25
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And in this regard I refer to a precedent of case of R versus Hardy.  I'm quoting from1

South African law of evidence but is in fact an English case.2

In the words of the learned judge in that case, his observation was to counsel, "I think if you3

will examine the witness so that we may have his own answer instead of echoing your words,4

it will have ten times more effect for the jury."5

PRESIDING JUDGE EBOE-OSUJI:  And what is the citation for R v Hardy?6

MR STEYNBERG:  It is R v Hardy (1794), 24 State Tr 199 at 659.7

PRESIDING JUDGE EBOE-OSUJI:  Was that admonition given in the context of8

cross-examination or examination-in-chief?9

MR STEYNBERG:  Your Honour, the introductory portion is it's a reference to IRCJ and it10

was to Defence counsel who was questioning a well-disposed Prosecution witness.  So it's11

directly in point.12

Your Honour, this is not a novel proposition.  I do not seek to prevent13

cross-examination.  All I'm saying is that in the circumstances of this witness, there14

should be -- the Chamber should be alert to the limits which it ought to, with respect,15

permit cross-examination to be conducted.16

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, is that you to speak?17

MR KHAN:  Mr President, with your leave, and the only reason is this is a matter that's been18

raised for the first time, and it's the flip side effectively of the application of the Prosecution to19

declare their own witness hostile, and the Court kindly gave me leave to make submissions20

on that issue.21

Your Honour, the starting point, it is a novel proposition in the present context.  The22

Defence accept that the Bench have a broad discretion and that shouldn't be fettered23

unnecessarily.  So your Honours ultimately must decide what is fair regarding the24

manner of questioning.25
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But, your Honour, the starting point as far as basic propositions should be that, as far1

as I'm aware, both in the Limaj case that was previously referenced when Prosecution2

witnesses were declared hostile and in the Lubanga case that was referenced3

previously, on both occasions very strong, we say, Trial Chambers did not seek to4

curtail the Defence right to cross-examine.  In the Limaj case it was a strong Bench,5

Judge Parker, Judge Christine Van den Wyngaert and Judge Thelin, and with many6

Prosecution witnesses the Defence were not curtailed in their right to cross-examine.7

Your Honours, in the Lubanga case, His Honour -- the Trial Chamber --8

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, just so we can get to the point, the question is9

not whether or not the Defence may cross-examine.  The matter is that as a general10

proposition, cross-examiner has a right in asking their questions to put leading questions to11

the witness, but where the cross-examiner merrily leads the witness down the garden path of12

too much sympathy, apparent sympathy, with the case for the cross-examiner, the Chamber13

may or the Court may exercise a discretion in the search for the truth to say, "All right, let's14

have some restraints on the right or privilege of putting leading questions to such a witness in15

cross-examination without regard to the right to conduct cross-examination."16

MR KHAN:  Your Honour, if I could be allowed to put it a bit differently.  The case of17

Hardy, which I haven't read but based upon what my learned friend has presented, really was18

a caution - probably a very wise caution, if I can say so - to Defence counsel that if they wish19

to lead a witness up the garden path, so to speak, it may have consequences as to weight.20

And the Judge, it seemed to me from what was presented, was advising counsel, "Be a21

little bit wary because by leading the witness in this manner the jury ...", of course a22

jury trial, "... may give less weight to the answers than would otherwise be the case."23

So, your Honour, Defence counsel would be well-cautioned to bear that in mind.24

I can say I spoke to my learned friend, Mr Faal, and he said, "We will try to ask open25
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questions where possible," but your Honours in relation to the jurisprudence and1

what my learned friend said, it's the first time in this context where the argument of2

the distinction between de jure and de facto has been raised.  The jurisprudence that3

the Prosecution themselves --4

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, this case has turned out to have everything in5

it.6

MR KHAN:  Yes.7

PRESIDING JUDGE EBOE-OSUJI:  There is no issue known to criminal litigation that hasn't8

more or less been raised.9

MR KHAN:  It is.10

PRESIDING JUDGE EBOE-OSUJI:  Yes.11

MR KHAN:  Your Honour, we're enriched by the case and it's fascinating.12

But, your Honour, in relation to the Lubanga case that was prayed in aid by the13

Prosecution previously, the Bench unanimously in their decision of 1 February 201014

stated, "It would be unfair ..." -- I'm just taking a piece out of context, or of the15

paragraph, paragraph 19, "It would be unfair on the accused to refuse to permit the16

witness to continue his evidence, or to force the Defence to make him one of the17

accused's witnesses."18

So the Prosecution premise, effectively that because the witness is unfavourable to the19

Prosecution it seems that he is a Defence witness, was contradicted in fact we say by20

the Lubanga jurisprudence.  In fact the Bench unanimously went on at paragraph 21,21

when dealing with the issue of hostility --22

PRESIDING JUDGE EBOE-OSUJI:  I get your point.  I get your point.  The difficulty with23

that is this:  The Lubanga authority you're citing does not engage the proposition whether24

there comes a point where the Chamber may exercise a discretion to limit leading questions.25
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MR KHAN:  And, your Honour, I've said the restriction -- a Bench should be slow we say to1

intervene, to put itself in the position of counsel, when counsel run the jeopardy if they2

pursue leading questions for any evidence to be given less weight, which is Hardy.3

In Lubanga, on the facts, the Bench made a ruling in the decision, paragraph 21,4

"Otherwise, questioning by the Defence and the participants will follow its usual5

course."6

Now, your Honours, my learned friend has stated that the witness something -- there7

was something inappropriate or unfair to the truth seeking purpose of the Court to8

ask the leading questions that my friend did, and I've already given an undertaking9

that we can ask more open-ended questions.10

But, your Honour, it's an unfair reflection of what transpired because the initial11

questions were not even in dispute.  The witness had said -- in relation to the12

statement and utterances in the statement, he had said under oath to the Prosecution13

that that was his statement and he told the Prosecution what was contained therein.14

Of course, he later on said it was false.15

So for my learned friend, Mr Faal, to then lead and say, "You said this, didn't you?",16

it's neither here nor there.  It's not in dispute and it was something that the witness17

had previously confirmed.  It was simply trying to move matters along.18

Your Honour, the important bit is this.  Whilst again emphasising we'll try to ask19

open-ended questions, we are not going to be able to ask only open-ended questions20

because what we are trying to do is contradict the Prosecution's assertion that the21

original statement is false and what my learned friend -- that the original statement is22

true.  And we're trying to show by way of objective evidence, newspapers and look23

at the diaries and other open source material and investigations, that the original24

account he gave to the Prosecution was indeed false.  And, your Honour, in order to25
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bring that relevant evidence to the attention of the Bench, we'll have to be permitted1

to ask leading questions to put the documents -- certain documents and certain2

propositions to the witness.3

Your Honours, I'm not seeking to limit the authority or the discretion of the Chamber4

to instruct parties to ask questions in a particular manner.  I accept that.  The5

question is if in this case it should be allowed.6

I don't accept that the witness -- my learned friend was quick to latch on to your7

Honour's question, but your Honour the witness did not confirm in relation to the8

first photograph that was shown that it was July 2007.  In fact, the answer was clear.9

He only gave the date - the portion of the date - that was visible in the photograph.10

But, your Honour, we have also looked at the transcript, for example, page 40, line 5,11

and page 40, line 25.  The witness did not say -- he didn't accept the proposition that12

he had said to OTP investigators that he had entered in his diary PEV-related events.13

You know, he didn't agree and then Mr Faal put the question again in certain other14

ways.15

So -- and there were several questions, page 48, line 1, page 48, 19 and 20, page 69,16

line 20 to 21, where the witness did not agree, for example, that photographs17

presented to him were taken at location D. He wasn't sure of the date.  He did not18

know.19

So, your Honours, things need to be taken in totality.  We say that, whilst the Bench20

does have that discretion, it shouldn't be exercised now.  The Bench can keep it21

under review.  We will -- and my learned friend, Mr Faal, who has conduct of this22

witness, we will ask more open-ended questions, we'd ask that the Court just delay a23

firm decision on it with that undertaking and hopefully your Honours will be in a24

good position at the end of that process to distinguish -- to make a25
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determination - and that's the key bit - whether or not the first statement of the1

witness is true or false.  The witness says, "It's false."  The Prosecution, who have2

impugned his credibility, says "No, the first statement is true." We're trying to do3

that which the Prosecution manifestly failed to do, which is to put objective evidence4

in the record to controvert the statement --5

PRESIDING JUDGE EBOE-OSUJI:  All right.6

MR KHAN: -- that the Prosecution have exhibited.7

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, let's leave it there.8

MR KHAN:  I'm grateful.9

PRESIDING JUDGE EBOE-OSUJI:  The point you made -- I mean, the reason for the10

litigation on the matter was because, when the issue was first raised by Mr Steynberg, Mr Faal11

seemed to question that there was no authority in law to recognise an exception to asking12

leading questions in cross-examination, but that is not your position?13

MR KHAN:  Well, your Honour, in the ICC, under the ICC regime, it's very clear we say that14

the general proposition is a matter for the Bench, but your Honour the practice certainly15

which could inform the exercise of discretion, albeit that there will be case differences, seems16

to suggest that quite some latitude should be given to the parties and definitely a curtailment17

on the right of leading questions should be -- a Bench should be very slow to intervene.18

I think parties are often well-advised to take certain comments of the Bench on board19

when it goes to weight, but your Honours there's no unfairness and that's why we20

make the submission that we do.21

PRESIDING JUDGE EBOE-OSUJI:  So you do not dispute that authority exists?22

MR KHAN:  No.23

PRESIDING JUDGE EBOE-OSUJI:  So we'll leave it at that.24

MR KHAN:  I will.25
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It seems to me that at least in the English system, as far as I'm aware of it and my1

learned friend Mr Hooper, we haven't encountered a position previously in many2

Commonwealth countries where there is such a restriction on a -- for example, on the3

Defence when the Prosecution -- a Prosecution witness has been declared hostile.  I4

think American law is a little bit different and -- both to the scope of5

cross-examination and its approach in these circumstances.6

Your Honour, dealing with the regime we have to apply, the Statute, your Honours of7

course are masters of the procedure.  We say it should be applied, of course, fairly.8

That's what the Bench are trying to do.9

Given the undertaking we've said, that we'll try to ask open questions, we'd simply10

say the matter should be kept under review and that's our request.11

PRESIDING JUDGE EBOE-OSUJI:  All right, let's do this.  We will move on.12

MR KHAN:  I'm most grateful.13

PRESIDING JUDGE EBOE-OSUJI:  As to the -- just so all parties are guided on the matter,14

Mr Khan, you have engaged Commonwealth authorities and -- on the matter here.  We have15

the Evidence Act of Australia, the Commonwealth of Australia, in 1995, where Section 4216

captures the rule succinctly and well and it says this at subsection (1):17

"A party may put a leading question to a witness in cross-examination unless the18

Court disallows the question or directs a witness not to answer it.19

(2)  Without limiting the matters that the Court may take into account in deciding20

whether to disallow the question, or give such a direction, it is to take into account the21

extent to which (a) evidence that has been given by the witness in22

examination-in-chief is unfavourable to the party who called the witness and ...", we23

can skip (b) and go to (c), "... (c) the witness is sympathetic to the party conducting the24

cross-examination either generally, or about a particular matter."  I will leave it at25
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that.1

The point is it's a note of direction.  This is a wise rule, in our view, and we -- in our2

view that should guide the conduct of the cross-examination of this particular3

witness.4

MR KHAN:  And, your Honour, Mr President, we're most grateful for the guidance.5

PRESIDING JUDGE EBOE-OSUJI:  We will move on.6

Mr Steynberg?7

MR STEYNBERG:  As the Court pleases.8

Your Honour, may I just say that my learned friend spoke about putting to the9

witness his previous statement and saying things like, "You said this, you said that,10

didn't you?"  I have absolutely no problem with that sort of question when it's11

dealing with what he said in his statement, or what's recorded in his book.  It's12

where the counsel are introducing new facts and seeking the witness to confirm them13

that my concern lies.  I just wanted to clarify that.14

PRESIDING JUDGE EBOE-OSUJI:  We will bring back the witness.  Let's not argue this15

matter any more.  We will bring back the witness and continue.16

MR KIGEN-KATWA:  Mr President, does the ruling bind us also?17

PRESIDING JUDGE EBOE-OSUJI:  It binds you as well, yes.18

MR KIGEN-KATWA:  Mr President will recall that we weren't given a chance to say19

something.20

PRESIDING JUDGE EBOE-OSUJI:  That's all right, Mr Kigen-Katwa.  There are times when21

it is not necessary to do that and this is one of those instances.22

(The witness enters the video-link room)23

THE COURT OFFICER (via video link):  Mr President, the witness is back in the24

transmission room.25
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PRESIDING JUDGE EBOE-OSUJI:  Court officer in Nairobi, what did you say?1

THE COURT OFFICER (via video link):  Mr President, I said that the witness is back in the2

transmission room.3

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much. Thank you very much.4

We will now continue, Mr Faal.5

MR FAAL:  Thank you very much, Mr President.6

Q.   Mr Witness, you would recall before we took the lunch-break I had showed you two7

books.  Do you recall that?8

A.   Yes.9

Q.   Could you tell the Court which organisations the entries in those two books relate to, if10

you recall?11

A.   They relate to schools.12

Q.   Do you know to schools in which area?  Remember to refer to the PIS, if necessary.13

A.   Sorry?14

Q.   My question was to schools in which area?  Could -- and please refer to the PIS, if you15

must.16

A.   Yes, schools in we are talking of location D.17

Q.   Thank you very much, Mr Witness, and you would recall that when we examined those18

two books we saw recordings of events.  Do you recall what type of events those were?19

A.   Yes.20

Q.   And could you tell the Court, please?21

A.   Yes, we were looking at -- there was an event -- there was an harambee, a fund-raiser.22

Q.   And we showed you, if you'll recall, an entry.  It's in what you termed as a log-book,23

showing or recording some visits by a particular person, correct?24

A.   Yes.25

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 85/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 85/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                      ICC-01/09-01/11
Witness: KEN-OTP-P-0604

10.09.2014 Page 86

Q.   And which person was that?1

A.   It was the area MP, who was Honourable William Ruto.2

Q.   Yes.  And how many entries in this log-book did we examine, if you recall?3

A.   Concerning Mr Ruto?4

Q.   Yes, Mr Witness.5

A.   Yeah, there were two.6

Q.   And to just recap on the dates of those entries, you will recall that those dates were 97

May 2007 and 4 July 2007.  Do you recall that?8

A.   Yes, I recall.9

Q.   And, Mr Witness, I would want to play a video for you and ask that you listen carefully10

to what you hear on the video and then I would ask a follow-up question.  And the video is11

KEN-D09-0038, and the transcript is contained -- sorry, 0038-0419, and the transcript is12

contained in tab 21 of the Defence bundle, and it is KEN-D09-0038-0420, tab 21, please.13

(Viewing of the video excerpt KEN-D09-0038-0419)14

MR FAAL:  Thank you.  Thank you.  Mr President, we say that the transcript of what15

Honourable Ruto said is contained in tab 21.16

Q. Mr Witness, could you tell this Court what you have learned from that video?  What17

you have seen in that video?18

A.   I have seen Mr Ruto speaking about -- that the systems that ODM were using to select19

the flag-bearer in the presidential election of 2007.20

Q.   Thank you, Mr Witness.  I'll just read out from the transcript what we heard the news21

anchor said.  And it says, "Heated contest for the ODM presidential candidacy is still on and22

the big question is, which method is best for choosing the party's flag bearer.  ODM23

presidential hopeful William Ruto is now calling on the party's candidates to prepare for the24

delegates system as efforts to use consensus appears to be failing."25
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Does that reflect what we have just heard from the video?1

A.   Yes.2

Q.   Mr Witness, I would wish to -- I will reword that.3

At this stage, at the time of this video, did ODM have a presidential candidate, a4

flag-bearer for the ODM as a presidential candidate at that time?5

A.   They didn't have.6

Q.   At this stage, Mr Witness, you are saying that ODM did not have a presidential7

candidate and, yes, at that stage, they did not have presidential candidate for the elections in8

2007?  That's what you say, right?9

A.   Yes.10

Q.   I would wish to show you photographs and tell us whether these photographs depict11

what you have seen in this video.12

MR FAAL:  And these photographs are contained in tab 7, Mr President.13

Court officer, the ERN number is KEN-D09-0038-0072.14

THE COURT OFFICER (via video link):  The photograph is being shown to the witness,15

0072.16

MR FAAL:  Thank you, Mr Court Officer.  Could it also be displayed up the screen, please?17

Could you kindly displayed it up the screen, or is it there already?  Thank you very much.  I18

could not see it on my screen.19

Q.   Mr Witness, does this photograph -- take a look at the photograph and what20

Honourable Ruto is wearing.  Do you recognise this location?21

A.   (No audible response)22

Q.   Mr Witness, the question is:  Do you recognise the location?23

A.   Yeah.  I was still watching it closely.  And I believe it should be location B.24

Q.   But do you recognise the event?25
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A.   No.1

Q.   I would ask that the video that we have just seen be played again.2

MR FAAL:  Court officer, can we kindly play the video again?3

(Viewing of the video excerpt KEN-D09-0038-0419)4

MR FAAL:  Court officer, could you kindly pause the video there and kindly show the5

photograph again to the witness, photograph KEN-D09-0038-0072?6

Q.   Mr Witness, we have seen the video.  We have seen this photograph.  Does this7

photograph remind you of any event?8

MR STEYNBERG:  Your Honour, at this point I would like to object.  If -- well, I won't9

suggest in front of the witness what I think my learned friend is driving at, but I notice10

significant differences in the background to the video to the background of this photograph,11

and I don't want to preempt my learned friend's -- what he is trying to get out of the witness,12

but I would urge caution in any suggestion that's being put to the witness.13

MR FAAL:  (Microphone not activated)14

PRESIDING JUDGE EBOE-OSUJI:  Could the video be brought back? It was freeze-framed,15

wasn't it, at a point? Is it possible to get back to the frame that was frozen before we switch16

to the photo?17

MR FAAL:  Mr President, the problem for the people on the other side, I believe, is to put18

both on -- the same on the screen.19

Court officer, if it is possible to play the video and at the same time show the witness the20

photograph that would be helpful.21

THE COURT OFFICER (via video link):  Mr President, just for the record, the photograph22

will always be available to the witness and he has always been seeing the photograph.  The23

video will be played directly from the Courtroom 1 and it will be seen also by the witness.24

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.25
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MR FAAL:  Good.  Court officer, kindly play the video again please.1

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, do you remember where you freeze-framed it2

the last time?3

MR FAAL:  I did not pay much attention to the time stamp, Mr President.4

PRESIDING JUDGE EBOE-OSUJI:  All right.5

MR FAAL:  Could you continue playing the video, please?6

(Viewing of the video excerpt KEN-D09-0038-0419)7

MR FAAL:  Could you proceed to -- could you kindly fast forward it to the next frame8

showing Honourable Ruto?9

(Viewing of the video excerpt KEN-D09-0038-0419)10

MR FAAL:  Thank you.  You can pause it there.11

Q.   Mr Witness, do you see a similarity between the -- excuse me, Mr President, let me12

consult. Mr Witness, take a look at this photograph that you have seen on this video.13

Could you point out the similarities that you have seen?14

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, let's not do that.  Let's not do that.  Put your15

proposition and let's move on.  This --16

MR FAAL:  Thank you very much.17

PRESIDING JUDGE EBOE-OSUJI: -- is something that can be argued at the time.18

MR FAAL:  Thank you very much, Mr President.19

Q.   Mr Witness, would you agree that the event depicted in this video is the same event as20

the one in the photographs that you have been shown?21

A.   (No audible response)22

Q.   Mr Witness, did you hear my question?23

A.   No.24

Q.   The question I have just asked is, taking a look at the photograph I have just shown you,25
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whether the event depicted in the photograph is the same event depicted in the video.1

A.   Yes, it is the same.2

MR FAAL:  I will now show you another photograph and this is contained in3

KEN-OTP -- sorry, excuse me, KEN-D09-0038-0069.4

Kindly put that one up the screen, please.5

THE COURT OFFICER (via video link):  The photograph is being shown to the witness6

ending in 0069.7

MR FAAL:8

Q.   And take a look at this photograph, Mr Witness.  Would you -- would you say that this9

photograph also depicts the same event?10

A.   Yes.11

MR FAAL:  And, Mr President, just to dispose the matter, I would like the video to be played12

again so that we can really see the people who are seated under the tent, to see whether in fact13

it's the same as what is reflected in this photograph, in particular the garland, Mr President,14

which Honourable Ruto appeared to have been wearing at the very beginning which is now15

on the table.  So I'd ask that the video be played again so that that could be seen.  Just16

continue playing the video.  You can -- you can push it forward to the second segment.17

(Viewing of the video excerpt KEN-D09-0038-0419)18

MR FAAL:  Mr President, here we can see Mr Ruto wearing the garland.19

Q.   And, Mr Witness, looking at the photograph, would you say it is this garland that is on20

the table?21

A.   Yes, it is.22

Q.   And look at the shirt Honourable Ruto is wearing.  Would you say that the shirt is the23

same?24

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, let's move on.25
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MR FAAL:  Thank you very much, Mr President.1

Court officer --2

PRESIDING JUDGE EBOE-OSUJI:  You can make these arguments at the right time.3

MR FAAL:  Thank you very much, Mr President.  I'm much guided.4

Could we go back to this photograph KEN-D09-0038-0069? Please put it up the5

screen, please.6

Q.   Mr Witness, looking at the bottom of the photograph, there is some writing, some7

figures within there.  Could you read out what that is?8

A. It's 7 13 07.9

Q.   Would you say that is 13 July 2007?10

A.   Yes, it is 13 July 2007.11

Q.   From your knowledge of the politics in Kenya, would you say that in July 2007 ODM12

was searching for a flag-bearer?13

A.   Yes.14

Q.   May I now take you back to your statement.  In paragraph 42 of your statement --15

MR FAAL:  Court officer, let's put that up the screen please.  It's document16

KEN-OTP-0109-0019 at paragraph 42, which is on page 0026 -- 25, rather, 25.  And it spills17

over to the next page, 26.  Could you put it up for the witness to read it, please?18

THE COURT OFFICER (via video link):  The witness is currently reading paragraph 42 of the19

referenced document, reading two pages.20

MR FAAL:  Thank you very much, court officer.21

Q.   Have you read it, Mr Witness?22

A. Yes, I have read.23

Q.   And from this statement, Mr Witness, you told the Prosecution that at the time of the24

meeting you talked about, Honourable Ruto was telling the people that they should vote Raila25
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Odinga; is that right?1

A.   Yes.2

Q.   And, Mr Witness, in July of 2000, Honourable William Ruto was also a candidate -- 2007,3

July 2007, Honourable William Ruto was also a candidate for the flag-bearer for the ODM4

party.  Do you agree with that?5

A.   Yes.6

Q.   So it follows, Mr Witness, that the meetings that we have seen Honourable Ruto attend7

at location D would not be the meeting that you discussed with the Prosecution from8

paragraph 35 to 44, correct?9

MR STEYNBERG:  I'm sorry, your Honour, has this witness stated that these meetings were10

at location D?  I understood he said it was location B.11

MR FAAL:  No, we are talking -- you are talking about a different one.  That is the12

photographs that we had showed him, the last set of photographs we had showed him.  That13

would be in location B.  The question relates to the information showed the witness about14

the other meetings that Honourable Ruto attended, which he says could possibly be location15

D.16

MR STEYNBERG:  Are we referring to the harambee, your Honours?  I'm a bit lost.17

MR FAAL:  Yes, harambee is the same as meeting.18

Mr President, may I?19

PRESIDING JUDGE EBOE-OSUJI:  Proceed.20

MR FAAL:  Thank you.21

Q.   Let me restate my question, Mr Witness, that your statement to the Prosecution22

contained in paragraphs 35 to 44 speaks of a harambee in November 2007, correct?23

MR FAAL:  Mr President, it seems that the photo -- the video is frozen.24

Can you hear me, Mr Witness?25
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PRESIDING JUDGE EBOE-OSUJI:  Court officer in Nairobi, are you with us?1

Disconnected?2

(Pause in proceedings)3

PRESIDING JUDGE EBOE-OSUJI: All right.  The report is that there appears to be4

power failure and that hopefully it's not the same situation as at this point yesterday,5

but I see that we are having an incoming call connected.6

All right.  I do see Nairobi.7

THE COURT OFFICER (via video link):   Yes, Mr President, we can see you and hear you.8

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  Thank you.9

Mr Faal, we're back.10

MR FAAL:11

Q.   Thank you, Mr Witness.  The question I had asked was that your statement12

dealing -- contained in paragraph 35 to paragraph 42 talks about a harambee at location D on13

19 November 2007.  That's right, isn't it?14

A.   Yes.15

Q.   In view of that, would you agree that the harambees that we discussed earlier as having16

taken place in July would not be the harambee that you talk about in your statement?17

A.   Yes.18

Q.   While we are on that particular issue about presidential candidates, you would agree,19

when you testified last week, you said that Honourable Ruto had to follow the Kalenjin20

people.  Do you recall saying that?21

A. Yes, I remember.22

Q.   Can you kindly explain to the Court what you meant by that?23

A.   I meant that earlier on in 2007, Mr Ruto was not decided whether to -- to -- to support24

Raila Odinga or another candidate or he goes on his own.  So the people themselves decided25
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and said that Raila was the best candidate, even before they went for consensus or for1

choosing the flag-bearer.2

Q.   And was Mr Ruto aware of that?3

A.   I don't know now if he was aware.4

Q.   But how did he then have to follow what the Kalenjin people said?5

A.   Sorry?6

Q.   How would he then have to follow what the Kalenjin people said?7

A.   The Kalenjin people were already in ODM as their party and now there was the8

problem of choosing the flag-bearer.  So in that process the people in the ground had seen9

Honourable Raila as the favourite candidate for the ODM, so on the ground people10

were -- yeah, word was going around that Raila was the best candidate, whereas on the other11

side Mr Ruto and the others were still -- were still fighting to get that post.12

Q.   In the end, who did the Kalenjin people support?13

A.   At the end of it, they supported Raila Odinga.14

Q.   Thank you very much, Mr Witness.  Now, back to this harambee.  I have showed you15

two books earlier and we agreed that one was a log-book and the other was a Visitors Book,16

and when we resumed this afternoon you said that those books recorded visits or meetings17

attended by Honourable Ruto.  Do you remember that?18

A.   I remember.19

Q.   Mr Witness, we have examined the rest of those books and there is no record of a20

harambee in this institution for the rest of 2007.  What do you say to that?21

A.   Sorry?22

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, before you reput that question, you need to23

explain what you mean by "we" so there is no confusion on the record and in the witness's24

mind as well.25
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MR FAAL:  Thank you very much, Mr President.1

Q.   Perhaps I should rephrase the question and say that I have showed you two books this2

morning, and you have examined both books and you told the Court that one was a log-book3

and the other was a Visitors Book, and when we resumed this afternoon you told the Court4

that those two books recorded visits or meetings attended by Honourable Ruto.  Do you5

remember that?6

A.   I remember.7

Q.   Mr Witness, I have examined both books and I can tell you that there is no other event8

recorded in those books post-July 2007 about a harambee or a visit by Honourable Ruto.9

What do you say to that?10

A.   I will agree on what you are saying.11

Q.   Mr Witness, you don't have to agree with me.  Could you explain why you agree with12

me and say it if you don't?13

A.   (No audible response)14

Q.   Perhaps I should make it -- I should make the question a bit easier.  What I was saying,15

Mr Witness, is that we have examined the books of location D and there is no record of16

another harambee that took place at location D after July 2007.  Does that surprise you, Mr17

Witness?18

A.   No.19

Q.   Why not?  Why does it not surprise you in view of what you told the Prosecution?20

A.   It is because you have provided the records of the school and there is nowhere in those21

records where -- at which it shows that there was an harambee at a later date.22

Q.   What does that say about your account, Mr Witness, that there was a harambee at the23

school - at the location - on 19 November 2007?24

A.   It says that that date was false.25
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MR FAAL:  Mr Witness, I want to show you another document.1

Court officer, please don't broadcast this document out of the courtroom.  It is2

KEN-D09-0038-0427.3

PRESIDING JUDGE EBOE-OSUJI:  Tab?4

MR FAAL:  It's tab 16, Mr President.5

THE COURT OFFICER (via video link):  The document is being shown to the witness ending6

in 0427, first page.7

MR FAAL:8

Q.   Mr Witness, just look at the heading and don't read it out.  Would you agree that it9

purports to emanate from location D?10

A.   Yes, it comes from location D.11

Q.   And could you read out the heading please; the heading that is on the top of the12

document immediately after the date?13

A.   It is, "Executive B.O.G. Meeting on 21/09/2007 in the library."14

Q. And BOG, what would that stand for?15

A.   Board of Governors.16

Q.   And looking at the persons listed in the document as present, do you recognise these17

names considering that you are from the area?18

A.   Yes, I recognise some.19

MR FAAL:  Please don't read out the names, please.20

Could the document be moved a bit to the right, please?  A bit to the right, please?21

It seems that is not possible due to technical difficulties.22

Q.   I'll move on, Mr Witness.  Mr Witness, you can see some of the names under23

"Apology" -- under the head "Absent with Apology."  Do you recognise any of these names?24

A.   Yes, I recognise.25
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Q.   Would -- could you explain how you recognise them?  And please do not mention the1

names.  What about these names do you recognise?2

A.   Yes, I know them.3

Q.   You mean that you know these persons who are mentioned under the head "Absent4

with Apology;" is that right?5

A.   Yes, I know them.6

Q.   Based on your knowledge of the area, would you say that this to you looks like a record7

of location D?8

A.   Yes.9

MR FAAL:  And may I ask that you be showed the next page, which is KEN-D09-0038-0428,10

please?11

Q.   Mr Witness, could you take a look at minute -- the section written "MIN.29/07:12

Harambee"?  Could you look at that?13

A.   Yes, I have seen.14

Q. And kindly tell the Court what you make of what you have read in this part?15

A.   That the BOG members were suggesting that they held an harambee and a team was16

selected to go and see Mr Ruto.17

Q.   And, Mr Witness, what is the date stated at the top of the document; the first page of the18

document?19

A.   It is 21 September 2007.20

Q.   So from this, Mr Witness, can I say that we learn that the BOG members decided that or21

agreed that they should hold a harambee; is that right?22

A.   Yes.23

Q.   And it was suggested that the members should go and see Mheshimiwa Ruto; is that24

right?25

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 97/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

ICC-01/09-01/11-T-133-Red-ENG WT 10-09-2014 97/103 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                      ICC-01/09-01/11
Witness: KEN-OTP-P-0604

10.09.2014 Page 98

A.   Yes, it is right.1

Q.   Mr Witness, do you know whether a harambee did take place after this date or not?2

A.   I'm not sure if it took place, or it never took place.3

Q.   Why do you say that?4

A.   I was saying I'm not sure if it took place, or not took place.5

Q.   Thank you very much, Mr Witness.  Your evidence to the Prosecution is that the6

harambee did take place on 19 November 2007 at location D.  Do you remember that?7

A.   Yes, I remember.8

Q.   Mr Witness, do you recall -- I mean, earlier on we looked at or we -- I showed you some9

newspapers talking about chaos in the nomination, the primaries.  Do you remember that?10

A.   Yes, I still remember.11

MR FAAL:  I would now show you another newspaper and this is contained in tab 22.  It's12

KEN-D09-0038-418.13

Court officer, kindly put it up the screen please.14

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, while -- sorry, Mr Faal.  While that is being15

done, at 0428, a reference, what is that to?16

MR FAAL:  0418 I said, Mr President.17

PRESIDING JUDGE EBOE-OSUJI:  No, no, no, no.  I'm taking you back to the document we18

looked at about the harambee.  In the expression, what does it say?  Mheshimiwa?19

MR FAAL:  Mheshimiwa, mheshimiwa, meaning honourable.  Mheshimiwa.20

PRESIDING JUDGE EBOE-OSUJI:  All right, yes.  Proceed.21

MR FAAL:  Thank you, Mr President.22

Court officer, could you kindly put up the screen document KEN -- yes, it is -- it is up23

the screen.  Could you kindly expand the first paragraph -- the first column, rather,24

on the left?25
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Q.   Mr Witness, in fact, perhaps before that, could you take it to the top right-hand corner of1

the document, please.  Mr Witness, what is this document?2

A.   It's a Daily Nation newspaper.3

Q.   Of what date?4

A.   Of 20 November 2007.5

Q.   Do you recall earlier on you said that the nomination - the ODM nomination - exercise6

occurred on 16 November 2007; do you remember that?7

A.   Yes, I remember.8

Q.   And do you remember that one of the newspapers we saw -- or you saw stated that9

there was chaos during the nomination exercise?  Do you recall that?10

A.   Yes, I remember.11

Q.   Now I want to read out for you what is contained in this newspaper and ask you to12

comment on it.  And it says -- it's on the left-hand corner of the document, the first column.13

Could you kindly show the first column, please.14

And, Mr Witness, it reads as follows, "Leaders of the main political parties were yesterday15

locked in meetings to defence ..." -- "... to defuse the nightmare of parliamentary and civic16

nomination results.  ODM presidential candidate Raila Odinga and his high command spent17

the entire day in a meeting at Pentagon House in Lavington seeking to solve a stream of18

complaints from aspirants who were threatening to quit the party."19

And then two paragraphs below it says, "Sources at the Pentagon House meeting20

which was attended by Mr Odinga, running mate Musalia Mudavadi and Pentagon21

members William Ruto, Najib Balala and Joseph Nyaga and members of the elections22

board said they were compelled to reinstate some aspirants whose nominations had23

been altered."  Do you see that, Mr Witness?24

A.   Yes, I have seen.25
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Q.   And this paper, you said, was dated -- or is dated Tuesday, November 20, 2007, correct?1

A.   Yes, it is correct.2

Q.   So when the paper said leaders of the political parties where yesterday locked in3

meetings, that would be referring to 19 November 2007; is that right?4

MR FAAL:  Mr President, it looks like it's frozen again.5

PRESIDING JUDGE EBOE-OSUJI:  Yes, the screen says -- said "call disconnected."  So we've6

been disconnected.  We will wait a little while.7

We've been reconnected.8

MR FAAL:9

Q.   Mr Witness, can you hear me now?  I apologise.10

A.   Yes.  Yes, I hear you.11

Q.   Mr Witness, can you hear --12

A.   Yes, I --13

Q. -- me now?14

A.   Yes, I hear you.15

Q.   And, Mr Witness, when the paper dated Tuesday, November 20 2007, said in the first16

paragraph that leaders of the main political parties were yesterday locked in meetings, that17

would be referring to -- locked up in meetings, that would -- locked in meetings, rather, that18

would be referring to 19 November 2007, would it not?19

A.   Yeah, it refers to 19th.20

Q.   And, Mr Witness, the paper also said that the ODM presidential candidate Raila Odinga21

and his high command spent the entire day in a meeting at Pentagon House in Lavington.22

Do you see that?23

A.   Yes, I've seen.24

Q.   It also says that at the meeting those present were -- were Mr Odinga, running mate25
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Musalia Mudavadi and Pentagon members William Ruto, Najib Balala and Joseph Nyaga and1

members of the elections board.  It means Mr Ruto too was present at this meeting on 192

November locked in the entire day in Lavington, Nairobi.  Would you agree with that?3

A.   Yes.4

MR FAAL:  Correction to the -- to the transcript, line 17 should be Lavington, not Lovington,5

Lavington, L-A-V-I-N-G-T-O-N, Lavington.6

Q.   And, Mr Witness, having seen this newspaper which says that Honourable Ruto was7

locked up in meetings in Lavington in Nairobi for the entire day on 19 November 2007, what8

do you now say about your testimony, your statement to the Prosecution about the harambee9

having taken place at location D on 19 November 2007 attended by Honourable Ruto?  What10

do you say to that?11

A.   I say that harambee never took place on 19 November at location D.12

Q.   So why does your diary state that on 19 November a harambee took place at location D13

on 19 November 2007 attended by Honourable Ruto?14

A.   I had said earlier that it was to concur with the statement I had given to the -- to the15

investigators.16

Q.   Was it true what you told the Prosecution?17

A.   It was not true.18

Q.   What you wrote in the diary, was it true?19

A.   No.20

MR FAAL:  Mr President, in view of the time, perhaps I can leave it at that for the day?21

PRESIDING JUDGE EBOE-OSUJI:  Indeed.  And, again, can you indicate how much time22

we're expecting to spend with you on this witness?23

MR FAAL:  Mr President, I am trying as much as possible to comply with your guidance,24

with your directions, which is to ask more leading questions and -- sorry, more open25
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questions and to refrain from leading in certain areas, and that really makes it a little more1

difficult, especially when the witness does not know the material that I'm going to present to2

him.  That makes it a little difficult.3

And I also note that when I said that I needed three days, that the reaction of the4

Judges did not seem that I would be so accommodated.  So I will do my utmost to5

finish say in two days and a half if your Honours indulge me, because there is a lot of6

material that we need to put together to bring out to really show that the original7

account was indeed a lie.8

I mean, there is a lot of objective material out there which we believe that if the9

Prosecution had looked at, they would have seen that this initial account was indeed10

a lie.  Case in point, this newspaper shows Honourable Ruto was locked up in a11

meeting the whole day.12

These are the kind of things we would have to bring out.  Unfortunately, we will13

have to do the job for the Prosecution.  In that case, I crave your Honours'14

indulgence to allow me a little more time.  Two days and a half I will wrap it up15

with this witness.  I will do my utmost to reduce it, and as I go along, I'll make that16

decision.  If some things are not necessary, I will put them aside, but for now --17

PRESIDING JUDGE EBOE-OSUJI:  If you're asking for two-days-and-a-half, that18

doesn't -- that tells us you're back to your three days when I asked you the question how19

many days you said, you said three days, and you're now making it as if --20

MR FAAL:  No.21

PRESIDING JUDGE EBOE-OSUJI: -- you have subtracted something.22

MR FAAL:  Two-days-and-a-half in total.  I have -- I have reduced it by half a day.  So it23

means I have a day-and-a-half left.24

PRESIDING JUDGE EBOE-OSUJI:  Again, look at your materials, and yes, of course, you do25
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have your right to cross-examine and as you also know, cross-examination can be curtailed on1

the basis of prolixity.  So look at the materials, see how quickly you can get to your point and2

move on, and whether you need -- how much of it you really want to do as well.  That's not3

telling you you should not do what you feel necessary, but there always is that requirement to4

do what is necessary in the most efficient and speedy manner.5

MR FAAL:  I am well-guided, Mr President.6

PRESIDING JUDGE EBOE-OSUJI:  Yes.  We will rise and reconvene tomorrow at the usual7

time.8

(Trial Chamber confers)9

PRESIDING JUDGE EBOE-OSUJI:  Yes, yes, yes, at 2 o'clock as we -- sorry, that was my10

mistake.  We reconvene at 2 tomorrow.  Thank you.11

THE COURT USHER:  All rise.12

(The hearing ends in open session at 4.00 p.m.)13
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