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International Criminal Court1

Trial Chamber V(a) - Courtroom 12

Situation:  Republic of Kenya3

In the case of The Prosecutor v. William Samoei Ruto4

and Joshua Arap Sang - ICC-01/09-01/115

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia and Judge Robert Fremr6

Trial Hearing7

Monday, 8 September 20148

(The hearing starts in open session at 9.36 a.m.)9

THE COURT USHER:  All rise.10

The International Criminal Court is now in session.11

Please be seated.12

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.13

Court officer, please announce the case.14

THE COURT OFFICER:  Thank you, Mr President.15

The situation in the Republic of Kenya, in the case of The Prosecutor against16

William Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11.17

We are in open session.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.19

Appearances?20

MR STEYNBERG:  Good morning, your Honours.  For the Prosecution appearances remain21

the same.22

PRESIDING JUDGE EBOE-OSUJI:  Thank you.23

MR NARANTSETSEG:  Good morning, your Honours.  The victims24

participating in the case today are represented by myself, Orchlon Narantsetseg, and my25
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colleague, James Mawira.  Thank you.1

PRESIDING JUDGE EBOE-OSUJI:  Thank you.2

MR KIGEN-KATWA:  Good morning, your Honours.  Mr Sang's team remains the same.3

Mr Sang is present.  Thank you.4

MR KHAN:  Mr President, your Honours, good morning.  The team for Mr Ruto, who is5

present in court, remains the same.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.7

Nairobi, we note the presence of Mr Mutai with the witness on the stand.8

Witness, welcome back.  Mr Steynberg, the Prosecutor, will continue his9

examination-in-chief.10

Mr Steynberg?11

MR STEYNBERG:  Thank you, your Honours.  May I ask that we go into private session for12

one or two questions?  I shouldn't be more than three or four minutes.13

PRESIDING JUDGE EBOE-OSUJI:  Private session.14

*(Private session at 9.39 a.m.) Reclassified as Open session15

THE COURT OFFICER:  We are in private session, Mr President.16

WITNESS:  KEN-OTP-P-0604 (On former oath)17

(The witness gives evidence via video link)18

MR STEYNBERG:  Thank you, your Honours.19

QUESTIONED BY MR STEYNBERG:  (Continuing)20

Q.   Good morning, Mr Witness.21

A.   Good morning.22

Q.   Mr Witness, I just wanted to get a couple more details about something you discussed23

with us on Friday, and that relates to this meeting you were told about by (Redacted)24

(Redacted).  Do you recall that?25
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A.   Yes.1

Q.   This was a meeting at which you said that (Redacted) was -- or certain members of2

the Kalenjin community demanded that (Redacted)3

(Redacted); is that right?4

A.   Yes.5

Q.   What I wanted to clarify was are you aware of other members of the community, other6

(Redacted) who were also requested or taken before meetings (Redacted)7

(Redacted)8

A.   Sorry?9

Q.   Besides (Redacted), are you aware of other10

(Redacted) who were, shall we say, approached by the Kalenjin community (Redacted)11

(Redacted)12

A.   Yes.13

Q.   And were these just one or two or were there a number of such people?14

A.   I know only of two.15

Q.   And who are they?16

A. (Redacted)17

Q.   Can you spell those names for the record, please?18

A. (Redacted)19

(Redacted)20

Q.   Thank you.  And what would be the consequences for these people you've named if21

they did not (Redacted) What -- what would the community -- what attitude22

would the community have taken towards them?23

A.   I -- I didn't know what they could do if they (Redacted)24

Q.   Do you think these people would have been welcome in the Kalenjin community in25
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their local villages?1

A.   I don't know by now what could have happened.2

Q.   And do you think it would have been good or would it have been bad what might have3

happened?4

A.   I believe it could be not good.5

Q.   So bad then?6

A.   Yes.7

Q.   Very well.8

MR STEYNBERG:  Thank you, your Honours.  We can go back into open session.9

PRESIDING JUDGE EBOE-OSUJI:  Public session.10

(Open session at 9.43 a.m.)11

THE COURT OFFICER:  We are in open session, Mr President.12

MR STEYNBERG:  Thank you, your Honours.13

Q.   So, Mr Witness, I'd like to then return to where we left off on Friday afternoon, and we14

had been discussing Mr Ruto's influence and we ended off at paragraph 29, where I read to15

you the following:  "Those who are against Ruto are considered ... outcast.  They are16

considered by the community ..." -- "They are considered by the community and ... can't get17

involved in any activity within the community."  That's as it's written.  "They are verbally18

abused regularly by ... other members of the community, which could lead to mental torture.19

Sometimes they are victims of physical aggression.  And this is what happened to all PNU20

supporters in 2007-2008 and I will talk about it in detail later."21

Now, you denied that that was true; is that right?22

A.   Yes.23

Q. (Redacted) the other three persons you have named24

after the violence in 2008?25
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A.   There it is saying all PNU supporters.  I said it is not all.1

Q.   I see.  But it happened to some PNU supporters, is that --2

A.   Yes, some.3

MR KHAN:  Mr President, I am trying not to object and I noted leading questions, but your4

Honour I think in fairness the witness was asked originally regarding PNU supporters in5

general and now the leading question was put to him in relation to a section of the statement6

where he's referring to Mr Ruto in general.  So they are rather different matters and it would7

have been fairness to say -- to put the questions rather differently, not lead him in that manner8

and conflate two perhaps separate issues or overlapping issues that are not necessarily9

materially identical.10

Your Honour will see that the question -- the section in the paragraph is -- that was11

put to him was about Mr William Ruto.  The first questions were just about PNU12

supporters.13

MR STEYNBERG:  Your Honours, if your Honour reads the paragraph, you will note that14

the witness himself makes the connection.  It's the same paragraph he talks about what15

became of people who were against Ruto, as he calls him, who were considered outcasts, and16

then he ends off by saying, "And this is what happened to all PNU supporters."  So there is a17

connection in the paragraph, your Honours, and I submit that there is nothing unfair about18

the questions.19

MR KHAN:  Well, your Honour, the paragraph is not in evidence.  What my friend was20

asking first were some initial questions regarding PNU supporters.  He's then seeking to go21

into the statement.  But, your Honour, we say that number one we're not at that point yet to22

allow leading questions, but even if he is there should be a bit of a separation and a23

preliminary question should have been asked before you seek to confuse two issues; PNU24

supporters as a group and then the issue of Mr Ruto which is quite separate.25
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MR STEYNBERG:  May I just note, your Honours, that this doesn't really seem to have1

anything to do with declaring the witness hostile.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, proceed.  Proceed.3

MR STEYNBERG:  Thank you.  I think we'd pretty much reached the end of that, if I can4

just see whether there was an answer before I was interrupted.  If the Court will bear with5

me, please?  Yes, in fact there had been an answer and so we can move on.6

Very well.  Mr Court Officer, can you kindly call up KEN-OTP-0109-0024?  I'm7

sorry, I should say 001 -- 0019 at 0024.8

THE COURT OFFICER (via video link):  The document --9

PRESIDING JUDGE EBOE-OSUJI:  Did you mean 0109 at 0024?10

MR STEYNBERG: No, your Honours, I meant 0109-0019 at 0024.  The document is11

KEN-OTP-0109-0019.12

PRESIDING JUDGE EBOE-OSUJI:  All right.13

MR STEYNBERG:  A bit confusing, but that's the first page.14

Mr Court Officer, do you have it?15

THE COURT OFFICER (via video link):  Yes, I have it and at this moment it is being shown16

to the witness at paragraph 30.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, it may be a matter of detail, but let's18

understand this thing so that there is no confusion.  It should be 0109 at 0024, isn't it?19

MR STEYNBERG:  Your Honours, it's customary obviously to call up the first page of the20

document.21

PRESIDING JUDGE EBOE-OSUJI:  Yes, yes.22

MR STEYNBERG:  Yes.23

PRESIDING JUDGE EBOE-OSUJI:  So the first page is the page?24

MR STEYNBERG:  Yes.25
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PRESIDING JUDGE EBOE-OSUJI:  0019 is the page?1

MR STEYNBERG:  Yes.2

PRESIDING JUDGE EBOE-OSUJI:  And 0024 is also the page?3

MR STEYNBERG:  Yes, your Honour.4

PRESIDING JUDGE EBOE-OSUJI:  All right.5

MR STEYNBERG:  But they're all pages in the series --6

PRESIDING JUDGE EBOE-OSUJI:  Yes.7

MR STEYNBERG: -- 0109.8

PRESIDING JUDGE EBOE-OSUJI:  All right.  That's what I meant.9

MR STEYNBERG:  Yes.10

PRESIDING JUDGE EBOE-OSUJI:  So we're on the same page.11

MR STEYNBERG:  Yes.12

PRESIDING JUDGE EBOE-OSUJI:  It is just that we don't want to confuse the --13

MR STEYNBERG:  Sorry, just in case there is any confusion about how I normally read the14

references, I will read out the full reference once and then the second reference just the last15

four digits, because that's the only thing that changes throughout the document.16

PRESIDING JUDGE EBOE-OSUJI:  Yes, yes.  Good.17

MR STEYNBERG:18

Q.   Thank you, Mr Witness.  Do you -- can you see that in front of you from paragraph 30?19

A.   Yes.20

Q.   Let's just start off with asking you -- you describe in these paragraphs, 30 through to 34,21

going over to the next page, a rally which was held prior to the 2005 referendum in November22

at Besiebor, and my question is:  Is that correct, or is that incorrect?  Did you attend such a23

rally?24

A.   I didn't attend.25
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Q. So what's contained in these chapters -- in these paragraphs, I beg your pardon, about1

the rally, where does that information come from?  Did you make that up?2

A.   Sorry?3

Q.   If you didn't attend this rally, Mr Witness, where does the information that is written in4

these five paragraphs come from?5

A.   It is a make-up story.6

Q.   So you made it up?7

A.   Yes.8

MR STEYNBERG:  Very well.  Can you please call up the following page, Mr Court Officer,9

that's from the same series, page 0025?10

THE COURT OFFICER (via video link):  Page 0025 at paragraph 35 onwards is being shown11

to the witness.12

MR STEYNBERG:  Thank you.13

Q.   Now, Mr Witness, do you see the heading there which says "Harambee at Kaptebee14

Secondary School 19 November 2007"?  Do you have that?15

A. (Redacted)16

(Redacted)17

MR STEYNBERG:  Very well.  Your Honours, the witness is uncomfortable.  We can go18

into private session.  I don't believe it's necessary, but --19

PRESIDING JUDGE EBOE-OSUJI:  For how long?20

MR STEYNBERG:  That rather depends on the witness's answer to my next question, but I21

don't imagine it will be more than three or four minutes I suspect.22

PRESIDING JUDGE EBOE-OSUJI:  Well, let's go in and see what the witness's answer to23

your next question says and then we will see if we need to remain in open -- in private session24

or come out.25
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Private session.1

MR STEYNBERG:  As the Court pleases.2

*(Private session at 9.52 a.m.) Reclassified as Open session3

THE COURT OFFICER:  We are in private session, your Honours.4

MR STEYNBERG:  Thank you.5

Q. Mr Witness, the first question then is did you in fact attend a harambee at6

Kaptabee Secondary School on this date at which Mr Ruto spoke?7

A.   I didn't attend.8

Q.   So, again, where does this information come from?  Is this also something you made9

up?10

A.   Yes.11

Q.   And what was the purpose of you making up these stories regarding the Besiebor rally12

we've just spoken about and now regarding this karambee -- harambee?13

PRESIDING JUDGE EBOE-OSUJI:  Before you answer, Witness, Mr Steynberg we should go14

out now to the public.15

MR STEYNBERG:  Very well.16

Q.   Mr Witness, since this incident never took place and you say you never attended such a17

gathering, there is no danger of you identifying yourself by talking about this.  Is that fair?18

A.   Okay, yes.19

PRESIDING JUDGE EBOE-OSUJI:  Mr Witness, we are going to public now.  Please be20

careful not to -- in answering your question, any question asked of you, to insert identifying21

information.  We'll go out now to the public.22

(Open session at 9.54 a.m.)23

THE COURT OFFICER: We're in open session, Mr President.24

MR STEYNBERG:  Thank you.25
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Q.   Mr Witness, you just told the Chamber in private session that you in fact never attended1

any harambee at Kaptabee Secondary School on this date and that in fact you'd made up what2

is contained in your statement in that regard; is that correct?3

A.   Yes.4

Q.   So my question was:  For what purpose did you invent this incident and tell it to the5

OTP investigators?6

A.   It was to show that Mr Ruto incited the public against the Kikuyu community.7

Q.   Was this part of the plan then to fix Mr Ruto, as you put it?8

A.   Yes.9

Q.   And in order to fix Mr Ruto, what did you tell the investigators then about this10

harambee?  I see you are looking at your statement.11

A.   Yes.12

Q.   Can you remember what you told the investigators to fix Mr Ruto?13

A.   Yes, that Mr Ruto said that all PNU supporters should -- should be hospitalised, or14

should be taken to hospital.15

Q.   All PNU supporters should be taken to hospital, I see.16

A.   Yeah, from their region.17

Q. "... from their region," is that what you said?18

A.   Yes, from that area, Kaptabee.19

Q.   Right.  Now, you give quite a lot of detail about this supposed harambee.  Let me just20

understand you.  Are you saying that there was no such event that took place?  There was21

no such harambee?  This is a figment of your imagination?22

A.   The harambee was there, but I didn't -- I never attended.23

Q.   So what is contained here about the events at the harambee, I think you've already said24

that was from your imagination?25
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MR KHAN:  Your Honour, I do object.  My learned friend has been leading and, in my1

respectful submission, there was merit in the procedure that was being followed last week.2

The witness of course said that the statement is a combination.  Some parts are true.  Some3

parts are false.4

Your Honour, it seems to me that it would be of assistance to all parties and especially5

the Trial Chamber to know which parts are true and which parts are false.  This is a6

case in point.  The witness was taken in broad terms to the statement that dealt with7

an harambee, your Honour the witness wasn't taken to the contents of the statement8

so to speak, and it would be helpful in my respectful submission for the Prosecution9

to go through and so we can find out which parts are true and which parts are false.10

The fact that Mr Ruto was not there and that the witness wasn't there of course are11

key, but your Honour the witness has also said the harambee itself was organised.12

So it would be useful, we say, to go through it methodically so at the end we can put13

the testimony of the witness as against the statement that's before you.  That would14

help clarify and assess the credibility of the witness and it also would be an important15

step, we say, to the assessment of overall credibility.16

Your Honour, otherwise if the witness isn't taken to particular parts of the statement,17

never mind to refresh his memory, we'll get confusion.18

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, I think I've got your point.19

MR KHAN:  I'm grateful.20

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?21

MR STEYNBERG:  Well, your Honours, if the witness -- if the witness's version -- and it22

seems to be changing, but if the witness's version is that he simply made all of this up and it's23

a figment of his imagination, there is no need then to go through the contents because by24

definition it's all false.  That flows.  But now he seems to be saying that such an event did25
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take place, so perhaps I need to explore it a little bit further.1

PRESIDING JUDGE EBOE-OSUJI:  Yeah, but even before that you had actually asked the2

witness that there is a lot of details here and why did he -- so you were interested in those3

details.  So, yes, if you're accepting Mr Khan's offer as he made it last week, it's up to you to4

do that.5

MR STEYNBERG:  In the current circumstances I'm happy to do it, your Honours, but if in6

fact it transpires that an event was a complete fabrication then I wouldn't want to waste the7

Prosecution's time going through the details of it.8

Q.   So, Mr Witness, let me just understand you correctly.  If this harambee did in fact take9

place, how did you -- and you weren't there, how did you find out about it?10

A.   Sorry?11

Q.   It's a simple question, Mr Witness.  Please -- please listen.  If this harambee did not12

actually take -- sorry. I'll start again.  I'm confusing myself now.13

You say you did not attend this harambee, correct?14

A.   Yes.15

Q.   But you say that such an event did take place; is that right?16

A.   Yes.17

Q.   So how did you find out about it?18

A.   I didn't ask anybody, but I just fabric -- or, formulated my -- my words since I knew the19

area well, I knew the leaders, so I had only to -- to put -- to combine the -- the story and make20

it up.21

PRESIDING JUDGE EBOE-OSUJI:  The Prosecutor wanted to know how you learnt that the22

harambee did in fact take place.  Never mind now the story you made up to supply details to23

that harambee you said you did not attend, but if you knew that the harambee did in fact24

occur, how did you know that?25
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THE WITNESS:  Your Honour, I don't know the exact date that the harambee took place, but1

it was that month of November.2

PRESIDING JUDGE EBOE-OSUJI:  All right.  How did you learn that the harambee took3

place in that month of November, whatever date it might have been?4

THE WITNESS:  Yes.  I -- I heard from the locals when they were preparing.5

PRESIDING JUDGE EBOE-OSUJI:  Thank you.6

Mr Steynberg.7

MR STEYNBERG:  Thank you, your Honours.8

Q.   But if I understand you correctly, apart from the fact the event took place, everything9

else recorded here is words that you made up ; is that what you said?10

A.   Yes.11

Q.   All right.12

MR KHAN:  Your Honour, my objection is the same.  As my learned friend said there is a13

lot of detail in the statement.  The witness has said there are parts true and part false.  It's14

up to my learned friend, but it may be relevant and I reserve my right to raise it, the fair thing15

to do would be to go through that detail and say which parts are true, which parts are false,16

and the bits that are true why does he believe it to be true?  Did he hear it from other people17

or what not.  But, your Honour, that way we'll have a clear record.  But I apologise for18

having to object again, but I have no other option.19

PRESIDING JUDGE EBOE-OSUJI:  Now, this is a matter that's purely an offer you're making20

to the Prosecution.  It is up to the Prosecutor on this one to accept it or reject your offer.21

Mr Steynberg, do you accept Mr Khan's offer to you to proceed in that way?22

MR STEYNBERG:  Your Honours, to the extent that -- that such an offer is necessary, I'm23

content to ask one or two further questions, but I respectfully submit that the witness has now24

clearly stated that everything contained here is a figment of his imagination.25
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PRESIDING JUDGE EBOE-OSUJI:  It's up to you, Mr Steynberg.1

MR STEYNBERG:  Yes.2

PRESIDING JUDGE EBOE-OSUJI:  If you say you do not accept it, I will overrule the3

objection immediately and then allow Mr Khan to explore those details during his4

cross-examination.  But if you want to accept his offer, then you may proceed.  That's all I'm5

saying.6

MR STEYNBERG:  Thank you, your Honours.  I'll accept his offer it a limited extent and7

deal with one or two selected items.8

PRESIDING JUDGE EBOE-OSUJI:  Then proceed.9

MR STEYNBERG:  Thank you.10

Q.   Mr Witness, in the first paragraph under the section paragraph 35, you mention that you11

attended this harambee, which started at 3 p.m. on 19 November in order to raise funds to12

build a science laboratory for the school.  Was that in fact the purpose of the harambee as13

you understood it?14

A.   Yes, that was the purpose.15

Q.   Now, you say that it was organised by the Board of Governance, chaired by a Mr Kirui,16

and the vice chair was Joseph Barsulai; is that correct or was that something that you made17

up?18

A.   I'm not -- I'm not sure of that.19

Q.   So if you're not sure, is that something you put down of your own accord?20

A.   Yes.21

Q.   "There were maybe 600 people ..." in "... attendance, including primary school22

children," ... "secondary school children and their parents."  Is that correct, or is that23

something you made up?24

A.   It is not correct.25
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Q.   So it's something you made up?1

A.   Yes.2

Q.   "The main speakers were Ruto, Dennis Murey, Kirui and Barsulai"; is that correct, or is3

that made up?4

A.   No, it's not correct.5

Q.   I see.  You then go through various details of the procedure there, which I'll assume6

was also made up by you.  And then you start giving details of the speech by Mr Ruto.  Is7

there any truth in what you've recorded here about Mr Ruto's speech?8

A.   No.9

PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, can you spell the word, the name10

appearing at line 9 of the previous page.11

MR STEYNBERG:  (Microphone not activated)12

PRESIDING JUDGE EBOE-OSUJI:  I don't think your microphone was on, was it?13

MR STEYNBERG:  I beg your pardon.  Kirui is K-I-R-U-I.  Joseph Barsulai is correctly14

spelt.15

Your Honour, I think that that is all I need to cover at this stage and, if necessary, I can return16

to this issue later.  Thank you, your Honours.17

Q.   Mister -- one last aspect regarding the date of this meeting.  You gave the date as18

19 November 2007.  If I understand your evidence you didn't know the exact date of this -- of19

this harambee; is that right?20

A.   Yes.21

Q.   So where did you get the date from?22

A.   It was my own making.23

Q.   I see.  And if we were to turn to your two diaries for 2007 - well, it will only be in the24

2007 diary presumably - will we find this date recorded in your diary?25
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A.   I don't know.1

Q.   If it is recorded in your diary, would that be correct or incorrect?2

A.   It is incorrect.3

Q.   And when would that recording have been made in your diary?4

A.   Past year, July.5

Q.   More specific -- can you be more specific?  At what occasion did you make it?6

A.   When I met the investigators.7

Q.   And I think you've told the Chamber already last week that you inserted dates in your8

diary in order to correspond with your statement; is that what you said?9

A.   Yes.10

MR STEYNBERG: All right.  If the Chamber will bear with me, please. And we11

don't have to call it -- we don't have to call it up but, in fact, at KEN-OTP-0109-0082,12

at page 0142, we in fact see an (Redacted)13

(Redacted)14

(Redacted)15

Q. Would that be the corresponding entry, Mr Witness?16

A.   Yes.17

Q.   Yes.  Very well.18

Moving on then to the next page, and ask I ask the court officer to please call up from19

the statement series 0109-0019, to call up page 0026.  Specifically paragraphs 4520

onwards.21

PRESIDING JUDGE EBOE-OSUJI:  Private session.22

*(Private session at 10.11 a.m.)Reclassified as Open session23

THE COURT OFFICER:  We're in private session, Mr President.24

PRESIDING JUDGE EBOE-OSUJI:  Thank you.25
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(Redacted)1

MR STEYNBERG:  As court pleases, your Honour.2

Perhaps while we're in private, I might ask one or two questions about that.3

Q. (Redacted)4

A.   No.5

Q.   Thank you.6

MR STEYNBERG: Nothing further.7

PRESIDING JUDGE EBOE-OSUJI:  Public session now.8

(Open session at 10.12 a.m.)9

THE COURT OFFICER:  We are in open session, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you.11

MR STEYNBERG:  Thank you.12

Mr Court Officer, can you confirm when that page is up.13

THE COURT OFFICER (via video link):  I confirm the page 0026 is being presented to the14

witness at paragraph 45 onward.15

MR STEYNBERG:  Thank you very much.16

Mr Court Officer, you should know your microphone is a bit low.  It's sometimes hard to17

hear you.18

Q.   Mr Witness, these paragraphs leading onto -- right up to paragraph 63 purport to19

describe a rally at Turbo in early December 2007.  The first question is -- well, the first line20

reads, "I attended a rally in Turbo in early December 2007 sometime.  The exact date must be21

in my diary.  The rally took place at St Columban's Primary School.  I have drawn a map of22

the area ..." surrounding "... the school."23

Did you in fact attend such a rally?24

A.   No.25
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Q.   Are you aware that such a rally in fact took place?1

A.   No.2

Q.   So let's start at the beginning then.  The -- the very fact and existence of this rally is that3

something you made up, or is that something you heard about?4

A.   I made it up.5

Q.   I see.  And the events described in the paragraph that -- paragraphs that follow, again,6

are these -- is this something you made up?  I suppose it follows.7

MR KHAN:  Mr President, I apologise to rise but it's the way it's being done.  Your Honour,8

reference is being made to paragraphs.  The witness doesn't have a hard copy.  It's not clear9

that he's read the paragraphs but, your Honour, be that as it may, at the very least, we should10

tell the witness are we talking about an ODM rally or a PNU rally.11

MR STEYNBERG:  Your Honours, I'm -- I'm really at a loss for the reason, legitimate reason12

for these constant interruptions.  My learned friend has the statement in front of him.  He13

knows exactly what type of rally the witness is talking about.  I wasn't there.  I only know14

what the witness tells me.  So why it is that I should be telling the witness about a rally he is15

testifying about is, quite frankly, beyond me.16

PRESIDING JUDGE EBOE-OSUJI:  Objection is overruled.17

MR STEYNBERG:  Thank you, your Honours.  And once again, I note that this appears to18

have nothing to do with the question of declaring a witness --19

PRESIDING JUDGE EBOE-OSUJI:  Objection has been overruled, Mr Steynberg.20

MR STEYNBERG:  As the Court pleases.21

Q.   Mr Witness, the question which I asked -- I posed before the objection was whether or22

not the paragraphs -- and you don't need to read them because you should be able to tell us23

this.  If there was no such rally, where does all this information come from that is recorded in24

this statement?25
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A.   I'd say that I made it up.1

Q.   All right.  You mentioned at paragraph 45 that this rally was in early December 20072

but that the exact date must be in your diary.  And if we turn to your diary, will we find this3

reference there too?4

A.   I don't know if it -- if it is there.5

Q.   If it is there, when would it have been recorded?6

A.   It should be last year.7

Q.   And remind us again of the purpose for recording the dates in your diary as you met8

with the investigators.9

A.   It was to concur with -- with the statement that I had made.10

Q. Very well.  I'd like then to at this stage have a look at your diary.11

And if I can ask the court officer to call up from the series KEN-OTP-0109-0082, kindly call12

up 0146.13

And while that's being called up, Mr Witness, can I just ask you then, this -- this rally14

you were talking about in your mind, were you describing a PNU rally, a KANU rally,15

an ODM rally?  What -- what type of rally were you describing?16

A.   An ODM rally.17

Q.   And where -- where was this rally you described supposedly held?18

A.   I wasn't there.19

Q.   Yes, but according to what you told investigators, where was it held?  Was it Besiebor?20

A.   At St Columban's primary Turbo.21

Q.   In Turbo, very well.22

A.   Yes.23

MR STEYNBERG:  Mr Court Officer, is the page up yet?24

THE COURT OFFICER (via video link):  Yes, the page is up.  It's document25
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KEN-OTP-0109-0082 at page 0146.1

MR STEYNBERG:  Thank you very much.2

Q.   Mr Witness, do you see the entry at 21 December on the right-hand side towards the3

bottom?4

A.   Yes, I have seen.5

Q.   It reads, "ODM Rally - Turbo"; is that right?6

A.   Yes.7

Q.   Is that the rally you were talking about in your statement, this supposed rally?8

A.   Yes.9

Q.   So the first question is, according to your statement, this rally took place in the early part10

of December, December 2007.  Why is it recorded here that the entry is recorded under11

the 21st?12

Yes, we're waiting.13

A.   I don't know why.14

Q.   It doesn't seem to concur with your statement, does it?15

A.   Yes.16

Q.   You can't explain why if the reason was to fill in dates to concur with your statement17

that this date should be different?18

This is a long pause.  Do you have an answer?19

A.   I think I've forgotten.20

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, can you look at the 15th.21

MR STEYNBERG:  Yes, your Honour.  That refers to a rally from a -- from a different party.22

PRESIDING JUDGE EBOE-OSUJI:  All right.23

MR STEYNBERG:  The witness clearly said it was an ODM rally.24

Your Honour, I have gone through both statements and I'm unable to find any references in25
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the early first half of December for any ODM rallies, in fact any other ODM rallies other than1

this one.2

Q.   Now, at the time when you handed over these diaries to the investigators, did you sign3

any other statements regarding the details in these diaries?4

A.   I can't remember.5

Q.   Let's try and refresh your memory then.6

MR STEYNBERG:  Mr Court Officer, can you please call up KEN-OTP-0109-0071.  I believe7

it is RO1 at the front page, the one I've just read out.  Yes, confirm R01.8

Your Honours, it's at tab 21 of the binders.9

THE COURT OFFICER (via video link):  The document is being shown to the witness, the10

first page, 0071.11

MR STEYNBERG:12

Q.   Do you see, Mr Witness, that the document bears your name and appears to bear your13

handwritten name and signature at the bottom and the date 14/07/2013.  Does that refresh14

your memory?15

A.   Yes.16

Q.   Is this in fact the statement you gave to the investigators when you handed the diaries17

in?18

A.   Yes.19

MR STEYNBERG:  Mr Court Officer, can you please call up page 0076 of that same20

document, specifically paragraph 21.  Confirm when it's up, please.21

THE COURT OFFICER (via video link):  Paragraph 21 is at page 0074, and it's being shown22

to the witness.23

MR STEYNBERG:  I beg your pardon.  That is my mistake.  It's paragraph 28 dated24

21 December.25
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THE COURT OFFICER (via video link):  Paragraph 28 is being shown to the witness.1

MR STEYNBERG:  Thank you, Mr Court Officer.2

Q.   Let's just read through that, shall we?  There is nothing identifying here.3

"At 21 December 2007 ..." referring to your diary now, "... I have entered in my 2007 diary4

'ODM Rally - Turbo', and in my 2008 diary I have entered 'ODM Rally - Turbo, Besiebor".5

This is my hand writing and I made the entry in my 2008 diary in the evening of the same day.6

I entered this in my 2007 diary a while later.  I have no explanation why I left out 'Besiebor'7

from my 2007 diary.  I referred to these rallies in my previous statement at paragraph 45 as8

having taken place in early December.  I now see after checking my diaries that these took9

place on 21 December 2007."10

Do you remember telling that to the investigators?11

Mr Witness, it's been half a minute now.  Are you having difficulties?12

A.   No.  I was still reading that -- that paragraph.13

Q.   Do you now recall whether or not you told this to the investigators?14

A.   I can't recall.15

Q.   Do you dispute that if it's contained in this document?  I see your initials -- what16

appear to be your initials at the bottom of this page, just -- I won't read them out because17

we're in public session.  Do you confirm those are your initials?18

A.   Yeah, that -- those are my initials.19

Q.   All right.  Do you accept, Mr Witness, that this is what you told the investigators?20

A.   I can't recall by now if I told them that.21

Q.   All right.  If you hadn't told them that, Mr Witness, can you explain -- do you have any22

explanation why this should have been recorded in the manner that it is if the purpose was23

for your diary to correspond with your earlier statement as you told the Court last week?24

A.   Sorry?25
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Q. Let me take you it through simply.  You told the Court last week that you went to fetch1

you diary, you brought it back and sat with the investigators and added entries in order that2

your diary would correspond with the statement you had given earlier the previous week; is3

that right?4

A.   Yes.5

Q.   So my question then is if you were busy fixing the diary, if we can call it that, why is6

there this discrepancy between the date that you actually recorded in the diary and the7

version you gave the investigators in your previous statement?8

A.   I think previously, because all this was something that was cooked up, I had said early9

December, and then when we met with the investigators, I don't remember why we had to10

push it to 21 December.11

Q.   As you were making these entries in the diary, did you have your statement with you?12

Did the investigators have your statement with you --13

A.   Yes.14

Q. -- to check that there was correspondence?15

A.   They had.16

Q.   And you can't recall why it is recorded the 21st then?17

A. Yes.18

MR STEYNBERG:  Thank you, Mr Court Officer.  I would like then to return to the original19

statement, back to -- I'll read out the ERN again.  It's 0109-0019 and if we can please call up20

0027, from paragraph 48 onwards.21

THE COURT OFFICER (via video link):  Page 0027 is being presented to the witness,22

paragraph 48 onwards.23

MR STEYNBERG:  Thank you.24

Q.   I draw your attention to paragraph 49 and I'll read it out.  It says, "There were many25
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people in town that day because it was a market day, which means" that "it was either a1

Tuesday or a Saturday.  Most of the people in town came to the rally.  There were maybe2

2,000 people there."3

Any of that true?4

A.   No.5

Q.   Again, what interests me, Mr Witness, is you say in your original statement that it was6

either a Tuesday or a Saturday.  Why is it that you picked a Friday?  21 December is a7

Friday.  Why was that day picked if it doesn't correspond with your statement?8

A.   (No audible response)9

Q.   Mr Witness, it's a very short paragraph, only two-and-a-half lines.  Do you have an10

answer?11

A.   Maybe if I can go over the whole diary?12

Q.   How -- how do you think that would help you, Mr Witness?13

A.   Because I'm seeing there were some -- some contradictions.14

Q.   I don't understand how that would help you.  You've told the Court last week what the15

purpose was of filling in these dates and the purpose you told the Court was in order to16

correspond with your statement.  Can you not recall now -- this is approximately a year ago17

that this happened.  Can you not recall now why this was done; in other words why this did18

not correspond?19

A.   I wanted to check the PNU rally, the date that the PNU rally took place and the ODM20

rally, so that maybe when filling the diary we may have missed between the ODM and the21

PNU.22

MR STEYNBERG:  Can you please call up, Mr Court Officer, the diary 0109-0082 at 0145?23

THE COURT OFFICER (via video link):  Page 0145 is being presented.24

MR STEYNBERG:25
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Q.   Is that what you had in mind, Mr Witness, the entry on the 15th?1

A.   Yes.2

Q.   So what is your explanation then?3

A.   My explanation is that there was contradiction between the PNU rally and the ODM4

rally.5

Q.   Do you discuss this PNU rally in your statement?  Can you remember?6

A.   I can't remember now.7

Q.   I presume it's unlikely that Mr Ruto would be speaking at a PNU rally, would that be8

correct?9

A.   No.10

Q.   How is it that you could have confused these two occasions when you're talking about a11

rally at which Mr Ruto allegedly attended?12

A.   As I was saying, that because the diary was filled later on, I assume that maybe when13

we were filling the diary may have missed between the PNU rally and the ODM rally.14

Q.   That was very careless.  Very well, let's move on from the dates then.15

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, don't do that again.16

MR STEYNBERG:  As the Court pleases.17

Q.   Moving on from the dates, again what was the purpose of your inventing this story18

about the rally for the investigators?19

A.   To show that Ruto organised political meetings which was used to reignite the hatred20

between the Kalenjin and the Kikuyu.21

Q.   In the version you gave the investigators, did you tell them about words spoken by22

Mr Ruto at this rally?23

A.   Pardon?24

Q.   In this version that you gave the investigators in your statement about this rally, did you25
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tell them that Mr Ruto spoke at the rally?1

A.   I don't remember.2

MR STEYNBERG:  Mr Court Officer, can you please call up 0109-0019 at page 0028?3

THE COURT OFFICER (via video link):  Page 0028 is being presented to the witness,4

paragraph 58 onward.5

MR STEYNBERG:6

Q.   I'd like to focus your attention on paragraphs 60 and 61.  Let's just go through those.7

This deals with a speech allegedly given by Mr Ruto at this event.  You start off by saying,8

"[Mr] Ruto started talking about ..." -- in fact you say quote, "Ruto started talking about unity.9

He said that the western communities should vote as a bloc."  What did you mean, pausing10

there, "the western communities," Mr Witness?11

A.   I meant the communities which live in the western part of Kenya.12

Q.   Would that include the Kalenjin?13

A.   Yes.14

Q.   The Maasai?15

A.   Not really the Maasai.16

Q.   The Luhyas?17

A.   Yes, the Luhyas are found in western part.18

Q.   Anyone else?19

A.   Well, the Luos.20

Q.   The Luos.  Carrying on then, "He invited everybody to support Odinga, next time they21

will support him (Ruto) and the following time Mudavadi.  He suggested splitting Kenya in22

two; he said that in Kenya there are people who think they are more special than others.  I23

believe Ruto was referring to the Kikuyu who have been in power for [so] long."  I will just24

stop there for the moment.  Is all of this you agree that this is what you told the25
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investigators?1

A.   Yes.2

Q.   And what was the purpose of recording these details in your statement?3

A.   Sorry?4

Q.   What was the purpose of recording these details I've just read out?  Is there any reason5

specifically why you told this to the investigators?6

A.   Yes, it was to show that Ruto was anti-Kikuyus.7

Q.   Does it say that?8

A.   Sorry?9

Q.   What I've just read out, does it say that Ruto was anti-Kikuyu?10

A.   I'm not getting you.11

Q.   Let me read the rest of the paragraph and then I'll take that point up again.  So12

repeating the last sentence, "I believe Ruto was referring to the Kikuyu who have been in13

power for long.  Ruto also mentioned business opportunities.  He blamed the Kikuyu of14

holding almost all the businesses in Turbo.  He went on to say that when he will be in charge15

of the government, he will implement the Majimboism - which means that people from the16

region will practice business in their home town, and they will not allow people from ..." other17

regions "... to do it; they would be sent [home] ..." -- "... they would be sent back to their own18

area."  Is that what you told the investigators?19

A.   Yes.20

Q. Now, I just want to understand the last part and I'll read the last sentence, "He went on21

to say that when he will be in charge of the government, he will implement the22

Majimboism ..." and there's a dash and it goes on "... which means ..." I just want to23

understand clearly what's recorded here.  The words following "which means," is that your24

explanation of what majimboism means, or is that what you were attributing or attempting to25
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attribute to Mr Ruto?1

A.   That is what I was trying to -- to -- to formulate so that it can fit that Mr Ruto never2

wanted people from another region.3

Q.   I see, but you never told the investigators that Mr Ruto said that he would not allow4

people from another region to practise business in the Rift Valley?  He never said that,5

according to you, did he?6

A.   I've not understood your question well.7

PRESIDING JUDGE EBOE-OSUJI:  All right.  Witness, here it is.  In this paragraph, do you8

see the word "Majimboism" appears? Do you see that?9

THE WITNESS:  Yes, your Honour.10

PRESIDING JUDGE EBOE-OSUJI:  And after "Majimboism" there is an explanation there.11

The explanation is quote, "... which means that the people from the region will practice12

business in their home town ..." and so on and so forth.13

The question is:  This explanation that appears here, was it an explanation that you14

yourself supplied to explain to the investigators what majimboism means, or did15

according to you, according to this statement which you say was made up, are you16

saying that Mr Ruto according to the made up story had also explained this term17

"majimboism" in those way -- in that way?18

THE WITNESS:  Thank you, Mr President.  That -- those are my own words which I used.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.20

MR STEYNBERG:  Thank you, your Honours.21

Q.   Let's move on then to the next paragraph, 61, which states quote, "Ruto further said that22

if the votes were stolen in this election, then Kenya would not remain the same.  He did not23

specified what he wanted to mean, but at the time I understood it to be what in fact happened24

after the announcement of the election result:  Looting, burning of houses and eviction of25
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Kikuyu from the Rift Valley," unquote.  So again I want to be very clear that what you told1

the investigators what Mr Ruto said is simply that if the votes were stolen Kenya would not2

remain the same and the rest of the paragraph is your interpretation; is that right?3

A.   I didn't get you well.4

Q.   Read the paragraph please, Mr Witness, and when you're done tell us what part of that5

paragraph, according to your statement, is alleged to have been stated by Mr Ruto and what6

part is your own explanation and interpretation of what he stated?7

A.   Okay, thank you.  At first I'd say that this meeting - this political rally - never took8

place and I'd said that it was my own fabrication.  So everything there is purely what I9

fabricated.  There is nothing that is true there.10

Q.   Yes, we understand that, Mr Witness, but that wasn't the question.  What I'm trying to11

understand is when you told this fabrication to the investigators, what you -- what you were12

trying to convey to them.  In this paragraph you convey certain words that you attribute to13

Mr Ruto.  Do you understand that?14

A.   Yes.15

Q.   And then there appears to be an explanation of what you understood or you say those16

words mean.  Do you understand?17

A.   Yes.18

Q.   Looking at this paragraph, paragraph 61, which words did you intend to convey to the19

investigators as being words that Mr Ruto uttered?20

A.   Okay.  Thank you.  That -- Mr Ruto said the election -- the votes during the election,21

the votes will be stolen, and that "... if the votes were stolen ..." "then Kenya" [will] "not remain22

the same."23

Q.   That's it.  Is that it?24

A.   Yes.  Yeah.25
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Q.   So you never intended to convey that Mr Ruto had said anything about looting, burning1

of houses, or the eviction of Kikuyu from the Rift Valley?  That was your interpretation2

according to this?3

A.   Yes.4

Q.   All right.  Now, you've told the Chamber, Mr Witness, that your main purpose in all of5

this, in giving this statement, was in order to fix Mr Ruto as regards his alleged involvement6

in the post-election violence.  What part of these two paragraphs do you suggest would7

implicate Mr Ruto in the post-election violence?8

A.   The paragraph 61.9

Q.   That would be the words "... that if ..." "... votes were stolen... " "... Kenya would not10

remain the same."  That's it?11

A.   Yes.12

Q.   And how, in your estimation, would the uttering of those words implicate Mr Ruto in13

the post-election violence?14

A.   Yes, it is that Mr Ruto was sure that the ODM party was going to win the general15

election of 2007 and shows that Mr Ruto meant that some other groups were planning to steal16

the votes.  So I tend to -- to believe that when Mr Ruto added those words, that Kenya will17

not remain the same, showed that if the votes were going to be stolen, then the only option is18

to -- to -- to evict -- to evict those -- the targeted group.19

Q.   Did Mr Ruto in fact say those words?20

A.   No.21

Q.   So you could have chosen any words you wanted when you were fabricating this story22

and attributed those to Mr Ruto; is that right?23

MR KHAN:  Mr President.  Can I just ask, Mr President, of course this is a statement and24

we see that the interview was over three days.  Can I just clarify, is there a recording of that25
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interview that is available?  It hasn't been disclosed.  Is a recording available?  If1

clarification could be given.2

MR STEYNBERG:  I think my learned friend knows the answer to that very well.  If there3

were a recording it would have been transcribed and the transcription would have been4

disclosed in the ordinary course.  This was not a witness who was cautioned under5

Article 55(2), therefore, the provisions of the relevant Rule, I think it's Rule 115, do not apply6

to this witness -- 112, I beg your pardon.  Rule 112.7

PRESIDING JUDGE EBOE-OSUJI:  Proceed.8

MR STEYNBERG:9

Q.   So, again, if I can find where I was before the intrusion.  Yes.10

You could have chosen any words you wanted in making up this version; is that right?11

Again there is a long pause.  Do you understand the question?12

A.   Sorry?13

Q.   Let me put it this way.  If your purpose, as you've stated, was to fix Mr Ruto and to14

implicate him in the post-election violence, why did you choose words which are, at best,15

ambiguous and then put your own explanation to those words and not just attribute your16

explanation to Mr Ruto?17

A.   Okay.  I think those are the words that I could use at that time.18

Q.   What does that mean, those are the words that you could use at that time?19

A.   When I was explaining to the -- to the investigators.20

Q.   I still don't understand what you mean about "those" [were] "the words I could use at21

that time."  Why -- why did you choose those words out of all the words you could have22

chosen?23

A.   I can't give a reason.24

Q.   Very well.  We will then move on.25
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At the bottom of the page currently before you, you will see a heading which reads1

"Meeting at Ruto's home in Sugoi mid-December 2007."  And before we call up the2

next page, did you attend any such meeting at Mr Ruto's home in3

December -- mid-December 2007?4

A.   No.5

Q.   Have you ever been to a meeting at Mr Ruto's home?6

A.   No.7

Q.   Are you aware of any such meeting having taken place at Mr Ruto's home in8

December 2007?9

A.   I'm not aware.10

Q.   So the details which follow that you told the investigators, where did you get that11

information from?12

A.   It was my makeup.13

Q.   So before we read through the 24 paragraphs, do I understand you correct -- well, is14

there anything that you said about this meeting which is in fact true, or is it all made up?15

A.   It was all made up.16

Q.   And what was the reason why you made up this story about the meeting at Mr Ruto's17

house?18

A.   It was -- it was to show that Mr Ruto held meetings in -- a meeting in his home where19

the post-election violence was planned.20

Q.   And remind us again why you felt it necessary to invent such a story.21

A.   I've said it was to show that Mr Ruto held meetings in his home, whereby those22

meetings were used to plan how to attack the Kikuyus.23

Q.   And in giving this -- well, you've told us that you made this all up, so I presume you24

hadn't discussed this with any other person what details you should give about this meeting?25
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A.   Initially I said we had discussed.1

MR STEYNBERG:  Private session please, your Honours.2

PRESIDING JUDGE EBOE-OSUJI:  Private session.3

*(Private session at 10.54 a.m.) Reclassified as Open session4

THE COURT OFFICER:  We're in private session, Mr President.5

MR STEYNBERG:6

Q.   Discussed with whom, Mr Witness?7

A.   With (Redacted).8

Q.   And remind us what did (Redacted) tell you?9

A.   I'd say that she told me that my statement shall touch political rallies that was attended10

by Mr Ruto, meetings that Mr Ruto held in his home and those rallies, that if it was not11

attended by Mr Ruto himself was attended by the close friends of Mr Ruto, that it is assumed12

that if Mr Ruto was not there and these close allies were there, it will mean that mister -- they13

were representing Mr Ruto.14

Q.   Just on that point and while we're in, perhaps, in -- no, I can do that in public session.15

Can I ask the court officer, while we're in private session, just to call up the following16

page, please, 0029 from paragraph 64 onwards.17

THE COURT OFFICER (via video link):  The page is being presented to the witness.18

MR STEYNBERG:19

Q.   Now, you don't need to read it all through at the moment, but you mention a number of20

names throughout your description of the events at this alleged meeting.  Just in the first21

paragraph you mention (Redacted)22

(Redacted)23

A.   Yes.24

Q. (Redacted)25
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(Redacted)1

A.   Yes.2

Q. (Redacted)3

A.   Yes.4

Q. (Redacted)5

(Redacted)6

A. (Redacted)7

Q.   I see.  Further down that paragraph in the third last line, you say "I" -- well, you8

mention a person by the name of (Redacted)9

Is that correct, is there such a person?10

A.   Yeah, he's there.11

Q. (Redacted)12

A. (Redacted)13

Q. (Redacted)14

A.   Yes.15

Q.   Thank you.  And you mention a number of other names.  I don't think it's necessary to16

read them all, but are these all real people who you've incorporated into this story, or are17

some of them made-up names?18

A.   Yes, when we -- we were discussing with the lady, we discussed -- we shared all those19

people, the PNU -- the ODM supporters, all those friends of Mr Ruto so that in my statement I20

can mention them.  So I can say all those people are real people.21

Q.   Okay.  Let's just get some more detail there.  When you say discuss with the22

lady - we're in private session - are you referring to (Redacted)?23

A.   Yes.24

Q.   So are you now telling us that (Redacted) also gave you additional information about25
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various people you were to inject into your stories?1

A.   Yes.2

Q.   Let's try and draw a circle around this.  Is there any other information that you can3

recall (Redacted) having given you?4

A.   I cannot recall it now.5

Q.   Very well.  Bear with me, please.6

MR STEYNBERG:  Your Honours, I see the time.  Perhaps this would be an appropriate7

juncture.8

PRESIDING JUDGE EBOE-OSUJI:  We go to public session.9

(Open session at 10.59 a.m.)10

THE COURT OFFICER:  We're in open session, Mr President.11

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.12

Mr Steynberg, how much longer do you anticipate remaining with the witness?13

MR STEYNBERG:  Your Honours, as the Chamber has no doubt noticed, the procedure of14

going through the statement is a fairly tedious one.  I would hope that I would be able to15

finish that process by the luncheon adjournment.  I then anticipate renewing the application I16

made on Friday, and I would imagine that if the outcome is favourable I would require17

probably another two sessions.18

PRESIDING JUDGE EBOE-OSUJI:  You expect to finish the process in which you are now19

embarked by luncheon today?20

MR STEYNBERG:  It's probably a little bit of an optimistic assessment, but I do think that21

there are certain aspects in which I can move over more swiftly than the critical aspects I'm22

dealing with now.23

PRESIDING JUDGE EBOE-OSUJI:  And then did you say you'd "then anticipate" or that you24

"don't anticipate" renewing the application you had had made on Friday?25
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MR STEYNBERG:  I do anticipate, your Honours.1

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will adjourn now for our morning break.2

Witness, we will return in 30 minutes, and you remain under oath and also in the middle of3

your examination.  Do not discuss your testimony with anybody during the break, all right?4

THE WITNESS:  Okay.  Thank you, your Honour.5

PRESIDING JUDGE EBOE-OSUJI:  Yes.  We will adjourn.6

THE COURT USHER:  All rise.7

(Recess taken at 11.01 a.m.)8

(Upon resuming in open session 11.34 a.m.)9

THE COURT USHER: All rise.10

Please be seated.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, proceed.12

MR STEYNBERG:  Thank you, your Honours.13

Q.   Mr Witness, do you hear me?14

A.   Yes.15

Q.   Mr Witness, I think I can safely say this in public session, but you've lived in the Turbo16

area for some time; is that correct?17

A.   Yes.18

Q.   And the various names that you mentioned in your narrative about this alleged meeting19

at Mr Ruto's house, are these people known to you from the area?20

A.   Yes, I know them.21

Q.   And are you aware of their political affiliations?22

A.   Yes.23

Q.   Why was there any need for the lady whose name you mentioned in private session to24

give you a list of these people if they were all people whom you already knew?25
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A.   The main aim was to make my story -- my story -- to -- to look so real and acceptable.1

Q.   I can understand why then you would inject into your story the names of real people,2

but the question is why did the lady have to give you these names if you already knew the3

people yourself?4

A.   Yes, when we were discussing, we were discussing with her, so she could ask, "Do you5

know so and so?"  I tell them, "Yes, I know so and so."  Then it was a combination of ideas6

so that we could exhaust at least as much as possible those friends or close allies of Mr Ruto.7

Q.   So do I understand then that these people whose names you mentioned are all friends or8

close allies of Mr Ruto?9

A.   Yes, in one way or another.10

Q.   So let's start with Samuel Tangwar.  In what way is he a friend or close ally of Mr Ruto?11

A. Should I request for private session?12

PRESIDING JUDGE EBOE-OSUJI:  Private session.13

*(Private session at 11.38 a.m.) Reclassified as Open session14

THE COURT OFFICER:  We are in private session, Mr President.15

MR STEYNBERG:16

Q.   Yes, you may answer freely now.17

A.   Yes, I was saying that these people I mentioned or -- yes, these people I mentioned are18

friends of -- are close ally of Mr Ruto in one way or another.  What I meant is that if he is not19

a close ally directly to Mr Ruto, he is a close ally of that person who is close to Mr Ruto.  So20

Mr Tangwar is a close ally of Christopher Kisorio so -- and Christopher Kisorio is a close ally21

of Mr Ruto.22

Q.   In what way are Chris Kisorio and Mr Ruto close allies?23

A.   Mr Christopher Kisorio was a chairman of school management committee in Besiebor24

primary as well as being the village elder, so in that position that he held, when Mr Ruto was25
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the area member of parliament, when he comes, those were the leaders who would welcome1

him during functions.2

Q.   And Mr Kisorio, what was his politics vis-à-vis Mr Ruto, who was standing for MP of3

that area?4

A.   I have not seen Mr Kisorio being active in politics.5

Q.   You don't know whether or not he supported Mr Ruto?6

A.   From the look of things I believed he must have voted for him.7

Q.   What about (Redacted), who you name as being present at the8

meeting, is he a friend or close -- what's the word you used?9

MR STEYNBERG:  If the Court will bear with me.10

PRESIDING JUDGE EBOE-OSUJI:  Witness, these names being mentioned, why are you11

concerned that mentioning them in the public session might identify who you are?12

THE WITNESS: (Redacted)13

(Redacted)14

PRESIDING JUDGE EBOE-OSUJI:  Would you be the only one who might have known that15

they -- or you would be the only one or amongst a few people who may have known that16

these people are, as you say, at some point were either friends, allies or friends and allies of17

Mr Ruto or those related -- sorry, let me repeat.18

Would you be the only one or amongst a small number of people who would have19

known that those people were either friends of Mr Ruto or friends of friends of20

Mr Ruto?21

THE WITNESS:  They are other people who knows, Mr President.22

PRESIDING JUDGE EBOE-OSUJI:  So is it possible that when we discuss this in public,23

people may not really know that it is you who is testifying now, if it is the case that others24

may also have known of those relationships?25
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THE WITNESS:  Okay, yes, we can go in public session.1

PRESIDING JUDGE EBOE-OSUJI:  Think about it.  I don't want you to say because you2

think the presiding judge wants to be in public, therefore, you go to public.  I want you to3

think if you think this is something we can conduct in public without people really knowing4

that it is you who is talking.5

THE WITNESS: (Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

PRESIDING JUDGE EBOE-OSUJI:  All right.  We can go in public session.  We will take10

this part of your testimony in public, but still be mindful not to give information that are11

particularly identifying of who you are, not just telling us or giving information that anybody12

else could have given.  But we want you while in we're public to not put your name or13

names of people who are related to you in the story in a way that connects -- that makes14

people know who you are.  Do you understand?15

THE WITNESS:  Yes.16

PRESIDING JUDGE EBOE-OSUJI:  Public.17

(Open session at 11.44 a.m.)18

THE COURT OFFICER:  We're in open session, Mr President.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.20

MR STEYNBERG:21

Q.   Thank you, Mr Witness.  We are just discussing a few names that you injected into the22

story and exploring to what extent these people are friends or close allies of Mr Ruto.  So the23

next person I'm interested in is a (Redacted).  What was his relation with24

Mr Ruto, according to you?25
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A.   Yeah, one, he is a neighbour to -- to Mr Ruto.  And then, two, he was an active ODM1

member at that time.2

Q.   And what was his position in the ODM at that time?3

A.   I'm not sure the position that he was holding at that time.4

Q.   You mentioned elsewhere in your statement at paragraph 45 that (Redacted) in your5

words used to call himself a youth leader (Redacted)6

Was that correct or was that incorrect?7

A.   It is incorrect.8

Q.   Where did that information come from then?9

A.   It was of our own making.10

Q.   When you say "our own making," who are you referring to, being careful of names in11

public session?12

A.   It is me and the lady I told you we were discussing with.13

Q.   And are you aware of any other roles that (Redacted) held in the community?14

A.   No.15

Q.   All right.  The next individual I'm interested in is a person who you call Solomon,16

normal spelling, and Tirop, T-I-R-O-P, and also you in your statement, you refer to him by the17

name "Solo."18

PRESIDING JUDGE EBOE-OSUJI:  Private session.19

*(Private session at 11.47 a.m.) Reclassified as Open session20

THE COURT OFFICER:  We're in private session, Mr President.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.22

(Redacted)23

(Redacted)24

(Redacted)25
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MR STEYNBERG:  As the Court pleases, your Honour.  And perhaps while I'm at it if I can1

just explore one other issue which I don't think will be identifying but may be.2

Q.   The nickname "Solo," was that a nickname that only you or a few people used for3

Mr Solomon Tirop or was that a name by which he was widely known?4

A.   It is widely known.5

MR STEYNBERG:  Thank you, your Honours.  I don't think there is any need then to redact6

that.7

PRESIDING JUDGE EBOE-OSUJI:  Public session.8

(Open session at 11.49 a.m.)9

THE COURT OFFICER:  We are in open session, Mr President.10

MR STEYNBERG:  Thank you.11

Q.   So getting back then to Mr Solomon Tirop or Solo, what was his relationship with12

Mr Ruto?13

A.   In the year 2007 he was contesting to be a councillor of that ward, so since he was an14

ODM candidate he could freely meet with Mr Ruto.15

Q.   I see.  And you also mention at paragraph 45 of your statement that he considered16

himself to be a youth leader.  Was that correct or incorrect in relation to Solo?17

A.   It is incorrect.18

Q.   And Mr Murey and Mr Tirop (Solo) what was their ethnicity?19

A.   They are Kalenjins.20

Q.   Thank you.  And did he have any other role in the community, Mr Tirop (Solo)?21

A.   I don't remember if he had.22

Q.   Okay.  Moving on then, you also mention a gentleman by the name of Mr Farouk Kibet.23

K-I-B-E-T and Farouk is F-A-R-O-U-K.  Was he a friend or close ally of Mr Ruto's?24

A.   Yes.  By that time he was a nominated councillor, so he was among the leaders from25
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the region.1

Q.   For which party?2

A.   For the KANU.3

Q.   And what was the political relation, if any, between KANU and the ODM?4

A.   These leaders -- remember that time was prior to the general election of 2007, so these5

leaders were elected back in the year 2002 and the party that they were used -- they used was6

KANU.7

Q.   I see, but in 2007 what party was Mr Farouk Kibet supporting?8

A.   I don't know.9

Q.   I think it's common cause, but did Mr Ruto have a position in KANU back in 2002?10

A.   Yes.11

Q.   And did Mr Kibet have any position in the community; the Kalenjin community?12

A.   Yes, I had said he was a nominated councillor.13

Q.   No, I'm talking more about cultural position, rather than a political office?14

A.   I don't know.15

Q.   And finally of the people I'm interested in at this meeting, you refer to a certain Tai,16

T-A-I.  You don't give a first name.  Who is this person Mr Tai you refer to?17

A.   I was given the name by the lady that that man comes from near Mr Ruto's home.18

Q.   And what are you saying?  Do you know this man, or did you know this man before --19

A.   No, I didn't know.20

Q. -- you spoke to the lady?21

A.   I have just been hearing of him.  I had never met him.22

Q.   I see.  Do you know of any relationship between Mr Kibet and Mr Ruto?  I'm not sure23

that you answered that question.  Was he also an ally or a close friend of Mr Ruto's?24

A.   Yes.  I had said that because he was the nominated councillor by that time he was a25
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leader, and at -- at that position that he was holding it was automatic that he used to talk with1

Mr Ruto and initiate development projects.  So I believe he was a friend.2

Q.   I see.  And what was Mr Kibet's ethnicity?3

A.   A Kalenjin.4

Q.   All right.  Now, can you explain to the Chamber why you thought it was necessary5

when making up this version to go into so much detail as to the events that you were6

describing at this alleged meeting?7

A.   Yes, thank you.  So I had said before that I wanted my story to look as real as possible,8

so when we met with the lady we sat down.  Then we -- we added those names and I had to9

frame it so that, even if somebody could see or could read it, he will see it as if it is something10

that took place.11

Q.   Okay.  I'm not asking you about the names for the time being, but rather about the12

details of what happened and I want to get this very clear.  When you say that things13

happened in a certain order, is that something you made up or is that something that had14

been discussed with the lady?15

A.   I didn't get your last two words.16

Q.   Was that something you made up, or was that something that you had discussed with17

the lady we've been talking about?18

A.   We discussed with her.  Then I had to come and put it in my own words.19

Q.   I see.  So in fact are you saying then that it wasn't just the names that the lady gave you,20

but you discussed the whole sequence of events with her?  Is that what you're saying?21

A.   Yes, the nature.22

Q.   I see.  And this was I think you told us in April 2013 that you had this discussion; is23

that right?24

A.   Yes.25
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Q.   And I presume if there were other occasions where you discussed it you would have1

told us about that?2

MR KHAN:  Your Honour, I'm trying not to object to the massive leading, but perhaps the3

straightforward question can be put.4

MR STEYNBERG:  I'll reframe, your Honours.5

Q.   Besides April 2013, did you have any other discussions with the lady about the contents6

or the events at this supposed meeting?7

A.   Yes.8

Q.   Please tell us about these, when and where, being careful when you give locations not to9

reveal your identity?10

A.   Yes.  When it was nearing July, the lady was aware that I was going to meet the11

investigators and by that time the lady was out of the country.  So she could call me over the12

phone and we could talk for many hours, trying to tell me that, "When you go and meet the13

team, make sure you touch this.  Make sure you touch this.  Make sure you touch this."14

Q.   I presume you're referring to July 2013?15

A.   That will be June.16

PRESIDING JUDGE EBOE-OSUJI:  Of what year?17

THE WITNESS:  June 2013.18

MR STEYNBERG:19

Q.   I see.  So it seems then, from what you're telling me, that you had many long and20

detailed discussions with the lady about the contents of your statement?21

A.   Yes.22

Q.   Which again brings us back to the question, Mr Witness, of why none of this is23

mentioned in the affidavit that you gave attested to before Mr Mutai?24

A.   I answered on Friday that in the affidavit I wrote just a general -- general information25
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that -- and that I am withdrawing because of those reasons that I gave, but I never gave1

them -- gave it in details.2

Q.   But you told the Chamber, Mr Witness, that one of the -- one of the reasons why you3

gave this affidavit was to explain why it is that you gave an initial false statement.  Do you4

remember that?5

A.   Yes.6

Q.   And when I asked you why you gave the false statement on two occasions, the first7

thing you mentioned was that the lady we've been discussing had put you up to it; isn't that8

right?9

A.   Yes.10

Q.   And in fact you said that this was the primary reason why you gave a false statement,11

right?12

A.   I think I talked of in my affidavit there were to recruit and I said that recruitment now13

was a process that carried all these -- all these conversations and everything that was14

happening at that time.15

Q.   We'll get to your explanation in a moment, but just --16

MR KHAN:  Well, your Honours, I do object.  In fairness to the witness, it's not so simplistic17

as is being put forward.  The witness talked about the recruitment, he said about personal18

hatred of Mr Ruto and he also talked about promises of a luxurious lifestyle.  So just to take19

one and say that that is the reason for the narrative is not reflective of the testimony that your20

Honours have heard.21

MR STEYNBERG:  Your Honours, the witness stated on the record that this was the primary22

reason and, if your Honours give me a moment, I'll find the reference?23

PRESIDING JUDGE EBOE-OSUJI:  Do you need to deal with that now, or do you need to24

deal with that in submissions?25

ICC-01/09-01/11-T-131-Red-ENG WT 08-09-2014 45/106 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session)                         ICC-01/09-01/11
Witness: KEN-OTP-P-0604

08.09.2014 Page 46

MR STEYNBERG:  Your Honours, it's on the record.  It speaks for itself.  Perhaps I can1

move on.2

Q.   All right.  You mention, in your narrative about the supposed meetings, discussions in3

the presence of Mr Ruto regarding obtaining items which you described by the Swahili name4

bidhaa, B-I-D-H-A-A.  Do you remember telling the investigators that?5

A.   Yes.6

Q.   And for the record what does bidhaa mean in English?7

A.   Items.8

Q. In your statement you describe the word bidhaa as meaning tools.  Is that correct, or9

incorrect?10

A.   The word bidhaa does not mean tools.  It means items.11

Q.   All right.  You go on to say -- if I can refer you then to paragraph 76 perhaps.  Let's12

take you there.13

Mr Court Officer, please call up 0109-0019 at page 0031 and I'm interested in14

paragraph 76.15

THE COURT OFFICER (via video link):  The page requested is being presented to the16

witness, paragraph 76 onwards.17

MR STEYNBERG:  Thank you, Mr Court Officer.18

Q.   You'll notice there, Mr Witness, that the paragraph deals with a speaker, when Solomon19

Tirop was allegedly speaking, and he spoke about seeking authority "... to acquire20

'bidhaa' - which is a Swahili word for 'tools.'"  Why would you give that explanation in your21

statement if it weren't correct, Mr Witness?22

A.   Sorry?23

Q.   Why would you give that explanation of the fact that bidhaa meant tools if it is not24

correct?25
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A.   When I was explaining, I believe the investigator who was writing it put it to me "tools."1

Q.   So are you saying that's a mistake that the investigator made?2

A.   Yes.3

Q.   If your purpose were to fix Mr Ruto, is there any reason why you didn't just tell the4

investigators that the discussions were about weapons or firearms?5

A. When explaining and giving the story, you could -- I could not just say it was what they6

told us because I believe when people are planning something they cannot just say it openly,7

they have to at least say it in a different way.  So my aim was to -- to make the story look real8

by not mentioning that it was the weapons but using a different word.9

Q.   I'm not sure I understand your reasoning.  This meeting at Mr Ruto's house you were10

describing, was that a private meeting or a public meeting?11

A.   That meeting I was describing private, but I -- I -- I said that many people came.12

Q.   Very well.  Perhaps that's another matter I can leave for argument.13

Mr Witness, that wraps up the meetings at which you attribute statements to Mr Ruto.14

And you go on in your first statement to describe the events of the election day, I15

don't think we need to go through that, and the events of 29 December, I think we can16

skip over that.17

Now, I'd like you to then deal with the events of 30 December, the night of 30 December 200718

and, to start off with, I can ask briefly to go into private session because I'll be asking one or19

two questions about a relative of yours.20

Your Honour.21

PRESIDING JUDGE EBOE-OSUJI:  Private session.22

*(Private session at 12.07 p.m.) Reclassified as Open session23

THE COURT OFFICER:  We are in private session, Mr President.24

MR STEYNBERG:  Thank you, your Honour.25
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Q.   Mr Witness -- perhaps I can ask the court officer in the meantime to call up page 00351

from paragraph 98.2

While that's coming up, Mr Witness, you discuss a gathering of Kalenjin youth on the night of3

30 December 2007.  Did you witness such a gathering?4

A.   No.5

Q.   Did you hear about such a gathering from any other source?6

A.   No.7

Q.   So your description of the gathering in your statement, what is the source of your8

information?9

A.   Sorry?10

Q.   If you -- if it didn't happen and if you didn't hear about it, what is the source of the11

information that you recorded in this statement regarding such a gathering?12

A. (Redacted) on that 30th evening, on my way I met people coming or13

going towards Besiebor so I assumed that those people went and assembled.14

Q.   Okay.  So that part is from your observations.  But did you witness any such15

assembly?16

A.   I didn't.17

Q.   You don't know if it happened or -- and if it did, what -- -- what occurred?18

A.   Yes.19

Q.   So my question then is:  Your description of such a meeting, such an assembly, where20

did that information come from if it's not something you had heard about?21

A.   I cooked it on my own.22

Q.   So just to be clear, this is something you cooked on your own, not something you23

discussed with anyone else?24

A.   Yes.25
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Q.   All right.  Thank you.1

Mr Court Officer, do we have the page up?2

THE COURT OFFICER (via video link):    Yes we do; page ending in 0035, at paragraph 983

onwards.4

MR STEYNBERG:5

Q.   Thank you.6

And what caused us to go into private session was you start off by describing the incident7

(Redacted) on 29 December.  And you state at paragraph 98 that (Redacted)8

(Redacted)9

(Redacted)10

A.   Yes.11

Q. (Redacted)12

(Redacted)13

A. (Redacted)14

Q. (Redacted)15

(Redacted)16

A.   Yes.17

Q. (Redacted)18

(Redacted). Did that happen?19

A.   No.20

Q.   Is that something you made up?21

A.   Yes.22

Q.   At paragraph 99 you mention hearing some ululation -- "ululation similar to war cries";23

is that right?24

A.   Yes.25
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Q.   And "I saw people running towards Turbo police station"; is that right?1

A.   Yes.2

Q.   Tell the Chamber what happened there, please?3

MR STEYNBERG:  Your Honours, before we do that I think that perhaps by now we can go4

into public session.5

PRESIDING JUDGE EBOE-OSUJI:  Public session.6

MR STEYNBERG: (Redacted)7

(Open session at 12.12 p.m.)8

THE COURT OFFICER:  We're in open session, your Honours.9

MR STEYNBERG:10

Q.   You were describing Mr Witness some ululation that you heard and seeing people11

running towards Turbo police station.  What happened there?12

A.   Yes.  While I was still there, then all of a sudden I heard ululation, and then after13

ululation there were -- there was a shooting of guns to -- to -- which I came to -- to be told14

later on that the -- the Kikuyu were assembled in a different place, the Kalenjins were15

assembled in a different place, so the police suspected that these people may fight at any time,16

so decided to -- to dis -- to disrupt those meetings by shooting the gun so that these people17

can disperse.18

Q.   I see.  At paragraph 100 you mention - I think you've discussed this already - that a19

group of youths descended on Riverside police station; is that true?20

A.   Yes, it is true.21

Q.   You talk about 150 youths who "... had removed their shirts and ... were carrying22

branches."  Is that right?23

A.   It is approximately there.  Because I didn't count, I can't say they were 150.24

Q.   But they'd removed their shirts?25
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A.   Yes.1

Q.   You then say, "In our culture, taking a shirt off is a preparation for war."  Is that right?2

A.   It is not right.3

Q.   What is the correct situation?  What is --4

A.   Personally, I have not -- I have not seen people in my community preparing for -- to go5

for war, so I don't know if it is going shirtless or doing what.6

Q.   If you -- if you don't know, why is this something that you made up?7

A.   Yes, it was to -- to show that the youth were ready for -- for fighting.8

Q.   Is it correct that carrying branches is a sign of anger?9

A.   No.10

Q.   Do you know what it means to carry branches?11

A.   I've only seen workers or students in school when striking, they carry the branches, but12

for the Kalenjin I have not seen men moving with branches.13

Q.   Were these youths that you saw in fact carrying branches?14

A.   I don't know.15

Q.   Were they armed?16

A.   I don't remember if they were armed.17

Q.   And you then say they went to the police station and demanded "... the release of three18

youths who had been arrested ..."  Is that part correct?19

A.   Yes, it is correct.20

Q.   All right.  After you -- (Redacted) - and can I ask the court officer to call up the21

following page, 0036, from page 103 - (Redacted)22

(Redacted)23

A. (Redacted)24

PRESIDING JUDGE EBOE-OSUJI:  All right, let's stop there.  Let's stop there.  Let's go to25
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private session.1

*(Private session at 12.17 p.m.) Reclassified as Open session2

THE COURT OFFICER:  We're in private session, Mr President.3

PRESIDING JUDGE EBOE-OSUJI: (Redacted)--4

MR STEYNBERG:  Well --5

PRESIDING JUDGE EBOE-OSUJI: -- (Redacted)6

(Redacted)7

MR STEYNBERG:  Your Honour, perhaps it might indicate the general area.  Besiebor8

junction (Redacted)9

(Redacted), but I'm happy to -- to deal with this in private session.10

PRESIDING JUDGE EBOE-OSUJI:  Yes, let's deal with this in private.11

MR STEYNBERG:12

Q.   Did you in fact pass Besiebor junction (Redacted)?13

A.   Yes.14

Q.   And you mention then in your statement, at paragraph 103, that "There were many15

people gathered at this junction ... around 200 Kalenjin youth ... armed with bows, arrows,16

pangas and spears."  Did this happen or not?17

A.   I don't know if it happened but I had said that I met -- (Redacted), I met18

people coming towards that side.19

Q.   And please describe the people who you met who were coming towards that side?20

A.   I could not know them because it was dark.21

Q.   How many?22

A.   I -- I met them in -- in different -- in different positions, so -- in different places, so I can't23

count how many there were.24

Q.   Did you notice if any of them were armed?25
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A.   Yes, some had pangas.1

Q.   Anything else?2

A.   No.  I remember only pangas.3

Q.   All right.  And you say you can't recognise -- you couldn't recognise any of the people4

you passed?5

A.   Yes.6

Q.   So when at paragraph 103 you mention the names of Solomon Tirop, (Redacted),7

Christopher Kisorio, Dennis Murey and (Redacted), is that true or is that something you8

made up?9

A.   I made up.10

Q.   All right.  And then I don't think it's necessary to go through the rest because11

everything you say happened at that meeting you've told us you in fact invented; is that12

right?13

A.   Yes.14

Q.   Very well.  Just two last points on this issue and perhaps still dealing with going home.15

MR STEYNBERG:  So can you call up page 0038, paragraph 112, Mr Court Officer.16

THE COURT OFFICER (via video link):  Paragraph 112 is being presented.17

MR STEYNBERG:  Thank you.18

Q.   You mentioned that at paragraph 112, (Redacted)19

(Redacted)20

(Redacted)21

A.   Yeah, the second sentence is correct, but the first one is not correct.22

Q.   Let me just get this clearly.  What is incorrect about the first sentence?  I will read it23

out. (Redacted), I met some people and I tried to avoid talking to them."  Is24

that -- is that incorrect?25
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MR KHAN:  Mr President, I've seen --1

THE WITNESS:  That is incorrect.2

MR KHAN:  Your Honour, I've seen the Prosecution being very zealous, rightly so, when it3

comes to witnesses that give an account they say is true.  Of course, parties have an4

obligation, the Defence and the Prosecution, to be equally vigilant regardless of the nature of5

the testimony.6

Given what the witness said in relation to the second session -- I apologise.  It's7

completely my fault.  We are in private session.  It's completely my fault.  I8

thought we were in public.9

MR STEYNBERG:  Thank you, your Honours.10

Q.   So we're in private session, Mr Witness, you can speak freely.11

Moving on then to the second sentence, (Redacted)12

(Redacted) Is that correct?13

A.   Yes, it is correct.14

Q. (Redacted)15

A.   Yes.16

Q. (Redacted) "Even Kalenjin who supported the PNU17

were in danger." Did that happen?18

A.   Yes, she said.19

Q.   Did you believe that, that Kalenjin supporting the PNU were in danger?20

A.   Yes, I believed.21

Q.   In danger from whom?22

A.   From the community.23

Q.   All right.  Then in the next paragraph you speak about (Redacted) going up a24

hill (Redacted) to observe what was going on.  Did that happen?25
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A.   Yes.1

Q.   And you state, "From this hill, I could see houses burning in Turbo town" [and] "I also2

heard gunshots."  Is that right?3

A.   Yes.4

Q.   You then say "The ndurus," ndurus, N-D-U-R-U-S, "had stopped by that time."  What5

did you mean by this word "ndurus"?6

A.   It is their ululations.7

Q.   You also describe that as war cries, is that correct?8

A.   Yes.9

Q.   And from whom were these ndurus or war cries coming?10

A.   I could not know because it came from almost everywhere.11

Q. (Redacted)12

(Redacted)13

A.   Yes, it is correct.14

Q. (Redacted)15

(Redacted)16

(Redacted)17

A.   No, it is not correct.18

Q.   Why did you add that piece of information?19

A.   I cooked on my own.20

Q.   For what purpose?21

A.   That is what I thought at that time during the post-election violence.22

Q.   What is it exactly that you thought at that time?23

A.   When I was in the hill, and I saw houses at Turbo being burned, then something came in24

my mind that if maybe the PNU houses -- members, the PNU Kalenjin members, their houses25
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would be burned, (Redacted)1

(Redacted)2

Q. (Redacted)3

(Redacted)?4

A.   Yes.5

Q. (Redacted)6

A.   The community.7

Q.   Which community?8

A.   The Kalenjins.9

Q.   Thank you.  If I can move on then to the 31st very briefly.  We're still in private10

session.11

PRESIDING JUDGE EBOE-OSUJI:  Before you move on, Prosecutor, this might be a good12

time for me to ask the witness a question.  This has been on my mind for some time.13

Witness, you've now stated on the record that you had feared that the Kalenjin14

community (Redacted).  Now, earlier on you15

had also testified that after the elections, that some Kalenjins had (Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

THE WITNESS: (Redacted)21

(Redacted)22

(Redacted)23

PRESIDING JUDGE EBOE-OSUJI: (Redacted)24

THE WITNESS: (Redacted)25
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PRESIDING JUDGE EBOE-OSUJI:  Are you able to indicate approximately when it might1

have been, according to your own estimation, (Redacted)2

(Redacted)3

THE WITNESS: (Redacted)4

PRESIDING JUDGE EBOE-OSUJI:  And those friends you were talking about, would they be5

of what ethnicity?6

THE WITNESS:  I have the Kalenjins, the Luos and some Kikuyus.7

PRESIDING JUDGE EBOE-OSUJI: (Redacted)8

(Redacted)9

THE WITNESS:  Yes, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.11

Mr Steynberg, please proceed.  And you may of course ask follow-up questions from12

mine.13

MR STEYNBERG:  Thank you, your Honour.  One or two follow-ups.14

Q. (Redacted)15

(Redacted)16

A. (Redacted)17

(Redacted)18

(Redacted)19

Q. (Redacted)20

A. (Redacted)21

Q. (Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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A. (Redacted)1

Q. (Redacted)2

A.   Yes.3

MR STEYNBERG:  Thank you, your Honours.  I'm happy to move on.4

PRESIDING JUDGE EBOE-OSUJI:  Yes, we will. By the way, there's a word I believe5

missing.  It's at 66, line 4, attributed to me.  The word is "absolvent." Basically, "absolve"6

and E-N-T at the end of it, "absolvent."  We'll proceed.7

MR STEYNBERG:  Thank you, your Honours.8

Q. Moving on to the 31st, and we're still in private, you mention at paragraph 115 (Redacted)9

(Redacted).  That's the night of the 30th; is that correct?10

A.   Yes.11

Q.   And that you (Redacted) Turbo (Redacted)12

(Redacted)13

A. (Redacted)14

Q.   All right.  So when -- do you still have, do you have page 0038 in front of you,15

including paragraphs 115, 116 and 117?16

A.   Yes.17

Q.   So where it says at paragraph 116 that you (Redacted) Turbo (Redacted)," in18

fact you say (Redacted); is that right?19

A.   Yes, it is right.20

Q. (Redacted)21

A. (Redacted)22

Q.   Yes.23

A.   No.24

Q. (Redacted)25
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(Redacted)1

A. (Redacted)2

Q. (Redacted)3

A.   Yes.4

Q. (Redacted)5

A.   Yes, yeah.6

Q. (Redacted)7

A.   No.8

Q.   Is that something you made up?9

A.   Yes.10

Q.   And when we -- when you gave your evidence on Friday, you mentioned that on the11

31st you came across a group of armed youths.  Was that on your way into town or on your12

way back from town?13

A.   Sorry?14

Q.   Do you recall telling the Court on Friday that on this day, the 31st, (Redacted)15

(Redacted) you bumped into a group of armed youths?  Do16

you remember discussing that?17

A.   Yes.18

Q.   And you said that you couldn't recall -- you recognised some of them but you couldn't19

recall their names; is that right?20

A.   Yes.  Yes.21

Q.   What I'm asking you is when did you meet this group?  Was it on your way into Turbo22

town from your home, or was it on your way back (Redacted)23

(Redacted)24

A.   Yes, I said that I never reached Turbo (Redacted)25
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(Redacted).  So I saw that group when going back (Redacted).1

Q.   I see.  All right.  Returning to your statement then, you say that as you were walking2

in, according to your statement (Redacted), you saw a big3

gathering of youths at Besiebor.  Is that right?4

A.   No.5

Q.   Do you know about any such a gathering having taken place on this day?6

A.   I saw the.  I met them going towards Besiebor.7

Q.   All right.  And you stated that you recognised some of them, but could not remember8

their names.  If you read through paragraph 116, does that refresh your memory about who9

was in this group of people you met?10

A.   Yes.11

Q.   And who is it in fact then that you recognised in this group that you saw going towards12

Besiebor?13

A. (Redacted)14

Q. (Redacted).  What about the others you15

mention here:  Tirop - that's Solomon Tirop - (Redacted)16

Christopher Kisorio?17

A.   I never met them.18

Q.   You never met them on that day?19

A.   Yes.20

Q.   Why did you include them in your statement?21

A.   As I had said earlier, you can see Tirop and (Redacted).  Tirop is a close ally of -- I22

said that he was campaigning. He wanted to become the councillor and assuming by that23

position he was close to Mr Ruto.  And then (Redacted),24

so I'd say that Christopher Kisorio was a close friend of Mr Ruto.  So it was to show that25
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these people had connection with Mr Ruto.1

Q.   And what about this person, (Redacted)?  What's his connection?2

A.   I think that was a fictious name.  I don't know somebody called (Redacted).3

Q.   I see.  And who is this (Redacted) you on4

your way to Turbo?5

A.   That is also an imaginary name.  I don't know of somebody called (Redacted).6

Q.   Why did you feel it necessary to inject this person into your story (Redacted)7

(Redacted) and nothing else it seems?8

A.   I don't have a good reason.9

Q.   I see.10

MR KHAN:  Mr President, I wonder if we could have clarification because it's not clear from11

the transcript.  My learned friend was putting questions in relation to paragraph 116 that in12

the statement it says, "When we reached Besiebor, I saw a big gathering of youth on (Redacted)13

(Redacted)14

(Redacted), located nearby Besiebor Trading Centre."  And, your Honour,15

the witness said, as I recorded it, "That's not true," and then he said, "I met people."  Your16

Honour, it's not clear to me.  Is he accepting that account, or is he saying it's not true that17

there was "... a big gathering of youth (Redacted)?18

MR STEYNBERG:  Your Honours, I'll clarify.19

MR KHAN:  I'm grateful.  I'm so grateful.20

MR STEYNBERG:  I understand that -- in fact, he didn't answer the question.  When I asked21

him the question, he then replied by way of answer that he saw people approaching Besiebor22

I believe.23

Q.   Let's just clarify that then for the record.  Did you or did you not in fact see any youth24

gathered at a plot in Besiebor?25
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A.   I didn't see.1

Q. All right.  According to your statement, you say that (Redacted) you were referring to is "...2

(Redacted) located nearby the Besiebor Trading Centre."  Who is this3

person (Redacted)?4

A.   Sorry?5

Q. (Redacted)?6

A. (Redacted) is a resident of that area near Besiebor Trading Centre.7

Q.   And (Redacted) near Besiebor Trading Centre?8

A. (Redacted).9

Q. (Redacted)?10

A.   No, I don't know.11

Q.   You mentioned on Friday that one of the people (Redacted)12

(Redacted) Is there any relationship between (Redacted) that13

you know of?14

A.   No.15

Q.   All right.  What is the ethnicity of (Redacted)?16

A.   He's a Kalenjin.17

Q.   Thank you.  Now, besides this occasion that you mentioned passing groups of armed18

Kalenjin youth, did you see any other armed people on that day?19

A.   I didn't saw.20

MR STEYNBERG:  And if, court officer, can you please call up the following page, 0039?21

THE COURT OFFICER (via video link):  The page is presented to the witness.22

MR STEYNBERG:23

Q.   You describe a meeting with Christopher Kisorio at the bottom of the previous page and24

at the top of that page at 11 -- paragraph 118.  Did you in fact meet Christopher Kisorio on25
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that day?1

A.   No.2

Q. (Redacted)3

(Redacted)4

A.   Yes, that is correct.5

Q. (Redacted)6

(Redacted)7

(Redacted)8

A. (Redacted)9

Q. (Redacted)10

A. (Redacted)11

Q.   At paragraph 119 you say you "... again passed the youth; they were all shirtless ..."12

singing songs "... that warriors normally sing before a battle."  Is any of that correct?13

A.   No, it is not correct.14

Q.   That never happened?15

A.   It never happened.16

Q.   At paragraph 120, you described seeing approximately 50 Kalenjin at a place called17

(Redacted), at around 11 a.m.  Did that happen?18

PRESIDING JUDGE EBOE-OSUJI:  Hold it.  Do we need to remain in private?19

MR STEYNBERG:  For that purpose -- for this question, yes, your Honours, because20

apparently (Redacted) I think that would be identifying.21

PRESIDING JUDGE EBOE-OSUJI:  All right.  Okay, proceed.  Please take the question22

again Mr, Steynberg.23

MR STEYNBERG:  Thank you, your Honours.24

Q.   You can see what's written there at paragraph 120.  You describe meeting a group of25
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50 Kalenjin youth at (Redacted).  Did that happen?1

A.   It didn't happen.2

Q.   So everything you describe thereafter in that paragraph is incorrect?3

A.   Yes.4

Q.   And presumably then also paragraph 121 which deals with the same meeting.  At5

paragraph 122 --6

MR KHAN:  I'm sorry, is there a question in relation to paragraph 121?7

PRESIDING JUDGE EBOE-OSUJI:  Yes, indeed.8

MR STEYNBERG:  Your Honour, it was an observation.  Let's clarify then.9

PRESIDING JUDGE EBOE-OSUJI:  If you're not particularly interested in paragraph 121 we10

can move on, but if it is something of import to you then you need to give the witness a11

chance to look at it and then answer any question you may have.12

MR STEYNBERG:  Your Honour, it's not of particular interest to me because he's already13

denied that such a meeting took place.14

Q.   Just one piece of information.  You mention here that (Redacted)15

(Redacted)16

(Redacted)17

A. (Redacted)18

Q.   All right.  I'm interested more in paragraph 122.  You describe -- and I know you say19

that this meeting didn't happen, but you mention a person by the name of (Redacted)20

(Redacted)?21

A.   No.22

Q.   Do you know this person, (Redacted)?23

A.   Yes, I know him.24

Q.   Why did you say that he was (Redacted)?25
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A.   It was just my own make up.1

Q.   Does (Redacted) have a nickname?2

A.   I don't remember of any nickname.3

Q.   Well, I recall seeing somewhere, and I will maybe find the time to find it at one of the4

breaks, but can you describe whether there was anything about (Redacted) that you can5

recall?6

A. (Redacted)7

Q. (Redacted)8

A. (Redacted)9

Q.   I see.  Yes, the name I'm looking for is actually in a different statement I'll get to in due10

course, but you mentioned on another occasion, did you not, that he's also known by the11

name (Redacted) Does that refresh your12

memory?13

A.   Yes, some people call him that way.14

Q.   And what does that mean?15

A. (Redacted)16

Q.   And what is his ethnicity, (Redacted)?17

A.   He's a Kalenjin.18

MR STEYNBERG:  All right.  Can we please turn over then to page 0040?  Sorry, Mr Court19

Officer, if I didn't make that clear.  Could you please call up that page?20

THE COURT OFFICER (via video link):  The page 0040, paragraph 124 onwards, is being21

presented to the witness.22

MR STEYNBERG:23

Q.   And there's a reference at paragraph 124 to (Redacted)24

(Redacted)25
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A.   I'm not sure of that.1

Q.   You then go on to say, "Turbo was a no-go zone."  Was that true?2

A.   Yes, it was true.3

Q.   What did you mean by that?4

A.   I meant that since on 30th night I said that the houses were being torched so the5

business in Turbo was not normal.6

Q.   And why then was Turbo a no-go zone?  Why couldn't you go to Turbo?7

A.   Turbo town had all -- all -- all the tribes living there.  We had the Luhyas, we had the8

Luos, the Kalenjins and the Kikuyus.  So at that night, since there was that problem of9

torching the houses, so nobody could -- could risk going there because you could not know10

what could happen to you.11

Q.   Can I just go back for a moment to touch on one other aspect regarding (Redacted).12

(Redacted)13

A. (Redacted)14

Q. (Redacted)15

A. (Redacted)16

Q.   Thank you.17

At paragraph 125, you mention arriving at Elgon Estate and you say you met (Redacted)18

there driving (Redacted) Did that happen?19

A. No.20

Q.   You never met (Redacted) on that day?21

A.   Yes.22

Q.   And there's discussion of the fact that he and another youth by the name of23

(Redacted)24

(Redacted) Did that ever happen?25
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A.   No.1

Q.   Why did you tell this to the investigators?2

A.   This was to -- to -- to show that some looting took place.3

Q.   Did you, in fact, witness any looting during the course of January 2008 and4

December 2007?5

A.   I don't remember it now.6

Q.   So let me understand your answer correctly.  Are you saying you did -- didn't witness7

any looting, or you may have witnessed looting but you can't recall?8

A.   I'm saying even if I made -- I witnessed I can't recall it now.9

Q.   At the time you made your statement in July last year, could you recall witnessing any10

looting?11

A. No.12

Q.   I see.  So -- well, let me then deal with one other aspect of looting, but before we get13

there, you mentioning that there was torching of houses.  Which houses were being torched?14

Whose houses were being torched?15

A.   It was for the Kikuyus.16

Q. And who was torching the Kikuyus' houses?17

A.   I don't know.18

Q.   Did you ever find out who was responsible for the torching of the Kikuyus' houses?19

A.   I didn't find out.20

Q.   You never found out?21

A.   Yes.22

Q.   I see.  One last --23

MR KHAN:  Mr President, again, so we're not led up to the wrong conclusion, could it be24

clarified if my learned friend is alluding to individual named persons, or members of a certain25
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ethnic community, or political affiliation that he can't recall.1

MR STEYNBERG:  Yes, I think that's a very good question.2

Q.   Did you hear that question, Mr Witness?3

A.   You can repeat it for me.4

Q.   When I was asking you do you know who was responsible for the torching of the5

houses I wasn't referring to individual people.  What I was referring to is do you know6

which -- persons of which ethnicity were responsible for the torching of Kikuyu houses?7

A.   I can't say I know because I never see.8

Q.   But did you ever find out?9

A.   Later on I just heard people saying, so I never saw.10

Q.   What did you hear the people saying?11

A.   That the houses that were burned belonged to the -- to the Kikuyus.12

Q.   Yes, but my question was:  Did you find out who was responsible for burning the13

Kikuyus' houses?14

A.   Yes, I just heard people saying it was the ODM supporters.15

Q.   Thank you.  At paragraph 126, you refer to other incidents of looting by (Redacted)16

who you say took (Redacted) from his neighbour, a17

Kikuyu; is it correct or incorrect?18

A.   It is incorrect.19

Q.   You mention that he was being escorted by somebody called (Redacted), whose20

name I have already spelt, and that they told you they had luget.  Did that ever happen?21

A.   No.22

Q.   What does the word "luget," L-U-G-E-T, mean in Kalenjin?23

A.   It is very, very hard to explain in English.24

Q.   Try your best.25
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A.   Yes, during -- when there is, let's say, war or even when there is no war -- for example,1

we have the pastoral communities, so with the pastoral communities they go to the nearby2

pastoral communities and practice the cattle rustling, so that taking away is -- is that one now.3

Q.   So it refers to something that is being stolen?4

A.   Yes.5

MR STEYNBERG:  I see.6

Your Honours, I don't think it's necessary to stay in private session.  I've got one more -- just7

one more area to deal with before the break and then possibly one more area after we get8

back.9

PRESIDING JUDGE EBOE-OSUJI:  Could we go to public session.10

(Open session at 12.59 p.m.)11

THE COURT OFFICER:  We're in open session, Mr President.12

MR STEYNBERG:  Thank you.13

Q.   Mr Witness -- court officer, can you please call up the following page 0041, dealing with14

incidents on 2 January.15

THE COURT OFFICER (via video link):  The page is being presented, paragraph 13116

onwards.17

MR STEYNBERG:  Thank you.18

Q.   Now, I direct your attention to paragraph 132, Mr Witness, where you refer to another19

incident -- alleged incident of looting or witnessing looted goods, and you can read that in20

your own time, but did such an incident ever happen?21

A.   No, it didn't.22

Q.   What's recorded here then, where did that information come from?  Is that something23

you were told or something you made up, perhaps?24

A.   It is something I made up.25
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Q.   Okay.  I'm interested in why you chose to make up certain of these allegations, and I'll1

start in the beginning -- sorry, in the middle where you say, approximately line 4, "There was2

another man named Nicholas Tarus who was leading a pregnant Frisian cow."  Why did you3

think to tell the investigators that he was leading a pregnant Frisian cow?4

A.   This was to justify that with the looting it was on -- everything was to be taken away5

and most of the Kikuyus who were living around the Turbo area kept Frisian cows.6

Q.   Yes.  What I'm interested in is why the -- why the additional piece of information that7

this was a pregnant cow?  What made you -- what made you put that in?8

A.   That -- that was just my make up.9

Q.   And at the next line you then say, "There was also a man called Paul Kipkirui,"10

K-I-P-K-I-R-U-I, "who, to my amusement, was carrying a big dog."  That seems to be a11

strange thing to make up.  Can you explain why you thought you should put that in?12

A.   Yeah, some times back, after the post-election violence, I heard people talking about13

somebody who took a dog.14

Q.   I see.  So this is not something you made up of your own; it's something you say you15

heard from someone else?16

A.   Yes.17

MR STEYNBERG:  Your Honour, I note that I've gone over the time.  Perhaps this would be18

an appropriate juncture to break.19

PRESIDING JUDGE EBOE-OSUJI:  Yes, we will take our lunch-break now and we will come20

back in one-and-a-half hours.21

Witness, you, again, remember my advice to you that carries; do not discuss your22

testimony with anyone during the break.23

We'll meet again in one-and-a-half hours.  Thank you.24

The Court will adjourn.25
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THE COURT USHER:  All rise.1

(Recess taken at 13.03 p.m.)2

(Upon resuming in open session at 2.37 p.m.)3

THE COURT USHER:  All rise.4

Please be seated.5

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much and, Witness, welcome6

back.7

Mr Steynberg, please proceed.8

MR STEYNBERG:  Thank you, your Honours.9

Q.   Mr Witness, I am just going to go through two further areas.  And to start with10

perhaps I could just ask the court officer to call up the same page that we left on and11

that was page 0109-0017 at 0041.12

And while the court officer is calling it up, your Honours, may I ask that we go into13

private session briefly as the paragraph deals with someone well-known to the14

witness?15

PRESIDING JUDGE EBOE-OSUJI:  Private session.16

*(Private session at 2.38 p.m.) Reclassified as Open session17

THE COURT OFFICER:  We're in private session, Mr President.18

MR STEYNBERG:  Thank you.19

Q.   Mr Witness, do you know a person by the name of (Redacted)?20

A.   Yes, I know him.21

Q. (Redacted)22

(Redacted)23

A.   Yes.24

Q.   And therefore you were close; is that right?25
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A.   Yes.1

Q.   If you have a look at paragraph 131, which is being shown to you now, it2

mentions there that this (Redacted) urged you to go (Redacted) in order3

to (Redacted).  Did that happen?4

A.   It never happened.5

Q.   Otherwise (Redacted).  That6

didn't happen?7

A.   Yes.8

Q.   All right.  Was there ever any occasion when you sought (Redacted)9

(Redacted)10

A.   Sorry?11

Q.   Was there ever any time when (Redacted)12

(Redacted)13

MR KHAN:  Well, Mr President, I thought this had been covered previously.14

MR STEYNBERG:  Perhaps, but I am asking it in a -- in a different way if I may.15

Q.   Was there such a time when you (Redacted)16

A.   No.17

Q.   All right.  Let's just see if we can deal with this in public session.  The18

next -- second last theme I want to deal with is the version in your statement about19

your supposed trip to Kipkaren Salient, K-I-P-K-A-R-E-N, Salient, S-A-L-I-E-N-T.  Is20

there anything about this description that might identify you, this version you gave,21

or can we do this in public session?22

A.   We can do it in open session.23

MR STEYNBERG:  I am so guided, your Honours.  May we proceed back to open24

session.25
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PRESIDING JUDGE EBOE-OSUJI:  Public session.1

(Open session at 2.42 p.m.)2

THE COURT OFFICER:  We are in open session, Mr President.3

MR STEYNBERG:  (Microphone not activated)4

MR KHAN:  Microphone, please.5

MR STEYNBERG:  Thank you.6

Q.   Yes, we have 0041 up on the screen.  The last three paragraphs of the page7

under the heading "3 January" deal with the commencement of certain travels that8

you are alleged to have made during January 2008.  At paragraph 135 you mention9

going to a place which is named there.  Is there anything identifying about that, or10

can I mention that name?11

A.   Yes, it is.  It can identify me.12

Q.   All right.  Well, did you in fact go to that place on 3 January?13

A.   No, I didn't.14

Q.   Does it follow then that you didn't bump into the two gentlemen that are15

mentioned there, Mr -- in fact three gentlemen that are mentioned there?16

PRESIDING JUDGE EBOE-OSUJI:  Let's do this in private session.  Let's begin with17

it there and then ask questions.  In private session, Prosecutor, if you want you can18

read out that passage so that it is on the record and then if there are any questions, we19

can take those in open.20

MR STEYNBERG: Thank you, your Honour.21

*(Private session at 2.43 p.m.) Reclassified as Open session22

THE COURT OFFICER:  We are in private session, Mr President.23

MR STEYNBERG:24

Q. (Redacted)25
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(Redacted)1

A. (Redacted)2

Q.   So it didn't happen?3

A.   Yes.4

Q. (Redacted)5

(Redacted)6

A.   No.7

Q. (Redacted)8

(Redacted)9

A.   No.10

Q. (Redacted)11

(Redacted)12

A.   Yes.13

Q.   It never happened?14

A.   Yes.15

Q.   All right.  And at the bottom of the page you say, "I returned home and told16

my wife to stay with my parents ..." and that you were planning to go into hiding and17

you went to a place called Kipkaren Salient.  That's false?18

A.   Yes, it is false.19

Q.   How far is it -- is there such a place as Kipkaren Salient?  Does that place exist?20

A.   Yes, it exists.21

Q.   And how far is that from your home in (Redacted)?22

A.   It is around (Redacted).23

Q.   All right.  Your statement puts it at (Redacted).  Which -- which do you say is24

more accurate?25
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A. (Redacted)1

Q.   I see.2

Thank you, your Honours.  I believe we can go into public session now.  If I3

understand the witness's evidence, everything that follows --4

Well, perhaps let me ask you this.  From -- from 4 January onwards you spend just5

over four pages discussing events which you allege happened and you witnessed6

at -- while at Kipkelen -- Kipkaren Salient.  Where did that information come from?7

A.   I -- I made it on my own.8

Q.   You made it on your own?9

A.   Yes.10

Q.   So none of the events described in your statement then actually happened,11

correct?12

A.   Yes.13

MR STEYNBERG:  Your Honours, thank you.  We may go back into public session.14

PRESIDING JUDGE EBOE-OSUJI:  Public session.15

(Open session at 2.47 p.m.)16

THE COURT OFFICER:  We are in open session, Mr President.17

MR STEYNBERG:18

Q.   Thank you, Mr Witness.  You just told the Court in private session that the19

entire version you told the investigators about your supposed trip to Kipkaren Salient20

between 4 January and it says you returned on 14 January, for ten days, was all made21

up by yourself and is untrue.  Do you confirm that?22

A.   Yes.23

Q.   What I'd like to know, please, Mr Witness, is why -- why was it necessary for24

you to make up this version about a fake trip that you never went on?25
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A.   (No audible response)1

Q.   Again for the record we have a long pause, Mr Witness.2

A. Okay, yes.  I think we shall go for a little bit of private session.3

MR STEYNBERG:  I'm in the Chamber's hands, your Honour.4

PRESIDING JUDGE EBOE-OSUJI:  Private session.5

*(Private session at 2.48 p.m.) Reclassified as Open session6

THE COURT OFFICER:  We are in private session, Mr President.7

MR STEYNBERG:8

Q.   Yes, please go ahead, Mr Witness.9

A.   So I had said that (Redacted) -- on 30th, 30th night, (Redacted)10

(Redacted), there is a day I went to Kipkaren Salient to buy -- I went to11

(Redacted).  I didn't find what -- everything that I needed, so I had to go to12

Kipkaren Salient to buy those goods.  So when I was giving the testimony, I had13

to -- to exaggerate what -- what I saw at Kipkaren.  So at Kipkaren there were some14

people who were in the market centre who were making some arrows and bows, yes,15

and so when -- I remembered that when I decided to -- to create it to -- to look more16

bigger.17

Q.   I don't understand why you couldn't just tell the -- the investigators what you18

saw about people making -- making arrows.  Why was it necessary to expand this19

into a ten-day event?20

A.   Yes, I had said that when we were talking with the lady, she told me to -- to21

mention part of Eldoret town.  So those people at Kipkaren Salient were said that22

they were heading to -- to Eldoret town.23

Q.   And we are in private session.  Are you referring to (Redacted) when you24

say "the lady"?25
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A.   Yes, yes.1

Q.   So this then appears to be another area that you now say you discussed with2

(Redacted); is that right?3

MR KHAN:  Mr President, it's not fair.  The witness has said just now that the issue4

of Eldoret was discussed with (Redacted). But, your Honour, my learned friend hasn't5

asked whether or not mention of Kipkaren Salient came from that lady or whether or6

not that place and location was chosen himself as part of the narrative he was7

pedalling to the Prosecution.8

MR STEYNBERG:  Your Honour, I don't really understand the objection, but the9

point I am driving at is the what appears to be the ever-expanding role of10

(Redacted) and the fact that this is detail which the witness hadn't mentioned11

previously.12

MR KHAN:  Your Honours, on Friday the witness said that (Redacted) had13

mentioned the necessity of talking about violence in Eldoret and Turbo.  That is the14

clear record in the transcripts of this Court.  So, your Honour, to say now that it's a15

recent invention is to contradict the testimony that your Honours heard on Friday16

when the witness said very specifically that (Redacted) had emphasised the17

importance about speaking about crimes in Eldoret and Turbo.  So, your Honours, it18

is important, we say, not to mislead or misstate the evidence.19

MR STEYNBERG:  Perhaps I can take it from there.20

Q.   You recall telling the Court that on Friday that (Redacted) told you to talk about21

violence in Turbo and Eldoret?22

A.   Yes.23

Q.   Was that all she discussed with you or were there any further details that you24

didn't mention on Friday?25
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A.   Yeah, she -- we talked about the attacks that happened in Langas and Huruma1

and Kipkaren, and then she told me that if I can find a way to put it to the2

investigators that I witnessed planning for the people who went to attack Langas, to3

attack Kipkaren and to attack Huruma Estates in Eldoret, that could be good for me to4

present it to -- to the investigators so that I would have -- I would have touched5

Eldoret town.6

Q.   All right.  So it seems then that it was more than simply saying to talk about7

violence in Eldoret.  There were some specifics discussed as you have now said; is8

that right?9

A.   Yes.10

Q. Very well.  I will leave it at that for the time being.  Then perhaps I can move11

on to the last issue I intend to cover in relation to your original statement.12

And, Mr Court Officer, can you please call up page 0047?  The first paragraph is 175.13

I am interested in paragraphs 179 onwards.14

THE COURT OFFICER (via video link):  The pages requested at paragraph 179 is15

being shown to the witness.16

MR STEYNBERG:  Thank you.17

Q.   Mr Witness, you recall when we went through your -- and so I see we're still in18

private session.  I think that this can safely be done in public session.  But,19

Mr Witness, if you think that there is anything identifying, please let us know.20

PRESIDING JUDGE EBOE-OSUJI:  We will go to public session.21

(Open session at 2.55 p.m.)22

THE COURT OFFICER:  We are in open session, Mr President.23

MR STEYNBERG:  Yes, thank you.24

Q.   So I was saying that we discussed on Friday that in your affidavit of25

ICC-01/09-01/11-T-131-Red-ENG WT 08-09-2014 78/106 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0604

08.09.2014 Page 79

11 August 2014, paragraph 8, you told or you stated or swore that pursuant to the two1

investigators whom you name, pursuant to their requests and in consideration of the2

monetary inducement you had been promised, you falsely claimed, amongst other3

things, that "Words such as 'Kimurkelda' and 'Kamama' are used in Mr Joshua Arap4

Sang's program on Kass FM's 'Leen ne Emet'" -- which you spell L-E-E-N, new word5

N-E, new word E-M-E-T -- and that these "... were code words meant to identify and6

victimize members of the Kikuyu community."7

Is that according to your affidavit what you claimed in your statement?8

A. Yes.9

Q.   And why did you -- well, you say that this was false.  Why did you decide to10

include those allegations in your statement?11

A.   This was to victimize Mr Sang.12

Q.   Did you know Mr Sang personally at all?13

A.   No, I don't know him.14

Q.   Have you ever had any altercations or run-ins or quarrels with Mr Sang?15

A.   I have never seen him before.16

Q.   Why did you feel it necessary to falsely implicate Mr Sang in all of this?17

A.   Still when we were discussing with the lady, she said that because Mr Ruto was18

co-accused with Mr Sang, so it could be good -- my statement will carry more weight19

if I included the two in my testimony.20

Q.   I see.  And did you then to the best of your recollection make a statement such21

as you claim in your affidavit regarding the use of words like "kimurkelda" and22

"kamama"?  Do you understand?23

A.   Sorry?  Sorry?24

Q.   So did you then in your statement tell the investigators that Mr Sang used25
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words such as "kimurkelda" and "kamama" in his radio broadcasts?1

A.   Yes, I said.2

Q. Now, you can if you like have time to read through these paragraphs, it's the3

first two -- the last two paragraphs on the current page and the four paragraphs on4

the following page.  But I think you can take my word for it that nowhere in this5

statement are those words mentioned as being uttered by Mr Sang.  Any comment6

on that?7

A.   Sorry, a bit --8

Q.   I will repeat it.  Nowhere in this statement you made to the investigators do9

you in fact say that Mr Sang used the words "kimurkelda" and "kamama" in his radio10

broadcasts.  Why is that?11

A.   I have not seen.12

Q.   You've not seen what?13

A.   I have -- I have not seen from the -- the statement I gave to the investigators --14

Q.   You mean --15

A. -- if I wrote -- if I said Mr Sang used those words.16

Q.   You mean you haven't had a chance to read today now as you are giving17

evidence what you said in your statement?18

A.   I have not read it now.19

Q.   Would you like to have a chance to read it?20

A.   Yes.21

Q.   Have you read the two paragraphs that are in front of you now?22

A.   Yes, I have read them.23

MR STEYNBERG:  Mr Court Officer, can you please call up the next page so that the24

witness can read the next four paragraphs?  It is 0048.25
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THE COURT OFFICER (via video link):  Yes, the witness is reading at this moment1

paragraphs 181 onwards.2

MR STEYNBERG:  Thank you.3

Q.   Mr Witness, you will let us know when you are done, please?  Are you done?4

A.   Just a minute.5

Okay, I'm done.6

Q.   And do you see anywhere there any mention of Mr Sang using the words7

"kimurkelda" or "kamama"?8

A.   I have not seen.9

Q.   So why is it, Mr Witness, that in your affidavit you say that you make these false10

allegations that are not in fact contained in your statement?11

A.   As I had said earlier, that when I was giving -- when I was giving out my12

affidavit, I didn't have the statement at hand.13

Q.   Yes?14

A.   Yes.15

Q.   So is that your explanation and nothing else?16

A.   Yes.17

Q.   I see.  Were you in fact listening to Kass FM over the period of the violence, the18

election period and the period of the violence in Turbo and surrounds?19

A.   No.  I was listening to Citizen.20

Q.   And how were you -- I am just trying to understand the thought processes of21

how you were to incriminate Mr Sang if you weren't even listening to his radio show.22

Can you explain -- explain that to me?23

A.   Yes.  I could hear people saying, so I used what I heard people saying.24

Q.   Was there anything to stop you from saying that you had heard these things25

ICC-01/09-01/11-T-131-Red-ENG WT 08-09-2014 81/106 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0604

08.09.2014 Page 82

personally, rather than giving the hearsay evidence?1

A.   Sorry?2

Q.   If you were making this up, is there any reason why you didn't simply say you3

heard it yourself?4

A.   I'm not getting you.5

Q.   All right.  If I understand you correctly, one of your purposes in making the6

statement was to falsely incriminate Mr Sang in the post-election violence, to fix7

Mr Sang as well as Mr Ruto; is that right?8

A.   Yes, it is right.9

Q.   And how did you intend to fix Mr Sang?  What did you want to tell the10

investigators that Mr Sang did that would incriminate him falsely in the violence?11

A. I wanted to tell them that Mr Sang used his position as a radio presenter to air12

views which were against the Kikuyu community.13

Q.   And does your statement do that?14

A.   Yes.15

Q.   All right.  I think I will leave it there.16

MR KHAN:  Well, Mr President, it has been put to the witness as I understood it that17

if you were seeking to implicate Sang, Mr Sang, why didn't you say you listened to18

programmes?  That's what I understood.19

And, your Honour, you've got the terms of paragraph 180.  So what was being put to20

the witness is contradicted by the witness's false narrative that he gave the21

Prosecution when the statement was given, because there he does say that he listened22

to a programme and he purports to give an account as to what Mr Sang said.23

So, your Honour, as I understood it, the objection of my friend or the pretext is24

completely wrong in that it started from the proposition that mister -- if the witness25
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was seeking to implicate Mr Sang he should have said he listened to the programme.1

And, your Honour, my reading of 180 is that -- is exactly what he says, "I remember in2

November 2005 ...", so on and so forth.3

MR STEYNBERG:  Yes, my question was dealing with the election period, your4

Honours, not what happened two years earlier, but perhaps let me just ask the5

witness this:6

Q.   Were you or were you not listening to Kass FM over the election period in 20077

and during the violence in January 2008?8

A.   Sorry?9

Q.   Really, it's a simple question, Mr Witness.  Can you hear me?10

A.   Yes.11

Q.   Were you or were you not listening to Kass FM during December 2007, over the12

elections, and during January 2008 during the violence, the post-election violence?13

A.   I -- I didn't listen to -- to Kass FM.14

Q.   Yes, that's what I thought.15

And in fact at paragraph 47, we didn't turn there yet but I will read it out, the last two16

sentences of paragraph 47 you are talking about the rally in Turbo early17

December 2007, as you claimed it at that stage.18

PRESIDING JUDGE EBOE-OSUJI:  Paragraph 47 you said.19

MR STEYNBERG:  Forty-seven, your Honours, and for the record it is at 0026.  I20

will read it out.21

You say, "At that stage," this is early December 2007, "I was not really listening to22

Kass FM anymore, because I did not like the provocative statements and the23

incitements against the Kikuyu and the PNU supporters made by Sang."24

So according to that it confirms what you are saying today, you were not listening to25
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Kass FM over the elections and the violence.1

A.   But not because it was against other communities.  It was not my choice to2

listen to Kass FM.  That is why I said I was listening to Radio Citizen because I liked3

it.4

Q.   I see.  So it's false to say that you stopped listening to Kass FM because you5

didn't like provocative statements that were being broadcast?  Is that what --6

A.   Yes, I -- I -- I was not even listening since the -- the starting of it.7

Q.   You never listened to Kass FM since the opening of the broadcast?8

A.   Yes.9

Q.   I see.  You mentioned earlier that you had heard other people saying what they10

had heard on Kass FM.  What was that that you had heard?11

A.   (No audible response)12

Q.   Did you not understand the question, sir?13

A.   Yes.14

Q.   I am just finding the reference.  My question was:  "I am ... trying to15

understand the thought processes of how you were going to incriminate Mr Sang if16

you weren't even listening to the radio show.  Can you explain that to me?"   This is17

page 95, from line 10.18

Your answer was:  "Yes, I could hear people saying, so I used what I heard people19

saying."20

What is it that you heard people saying, sir?21

A.   Yes, I heard from (Redacted) PNU supporters, those whom we could meet and22

talk, saying that Mr Sang was telling people to vote unanimously for Raila Odinga23

and the -- and the ODM so that if ODM won we will be forming -- the Kalenjin24

community will be part of the government.25
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Q.   And you said that you used what you heard people saying.  Is that what you1

used to incriminate Mr Sang?2

A.   Yes, that -- I used those words I heard people saying.3

Q.   And how did that incriminate Mr Sang in the post-election violence, sir?4

A.   That -- that Mr Sang, as the radio presenter, could use that opportunity to -- to5

show the Kalenjin community that the Kikuyu community was evil-ish; for example,6

there is a paragraph I said that I heard people saying that Mr Sang could bring the list7

of the -- the ministers in the government and then we'll say that the Kikuyu8

community is not fair.  So that -- that would incriminate Mr Sang in a way that the9

people, the Kalenjin community, will be against the Kikuyu community because10

many of the Kalenjins I believe used to listen to Kass FM.11

Q.   And, sorry, just probably last question.  How in your mind did reading out12

lists of government ministers and their ethnicity, how would that lead to -- to the13

violence?  How was that connected to the post-election violence?14

A.   Yes, I was talking about that -- fairness, that I wanted to incriminate Mr Sang in15

that the Kikuyus were not fair in sharing out the -- the government opportunity, the16

government jobs, ministerial opportunities.17

Q.   Yes, I've heard you say that, but I wonder if you could answer the question.18

How is that linked to the post-election violence, sir?19

A.   Yes, that if the ODM was not going to form the next government it will mean20

that people are going to the same -- same regime and that will make people say "No"21

to -- to the government.22

Q.   Is that all you have to say on that subject?  Is there anything else?23

A.   I don't remember it now.24

MR STEYNBERG:  Thank you.25
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Your Honours, I believe we've reached the stage where I have exhausted the1

questions I can usefully put to this witness about his original statement, the truth of2

his original statement and, where false, the reasons why he had provided false3

accounts to the investigators.4

At this point, if I may, I would like to renew my application from Friday and perhaps5

as we did on Friday this could be done in the absence of the witness?6

PRESIDING JUDGE EBOE-OSUJI:  Indeed.7

Witness, there's some legal arguments the lawyers will have to make at this stage.  If8

you could step out of the room for now.  The court officer there will put you9

somewhere else, but remain on hand.  He will put you where you will be on hand10

for us to call you back.11

THE WITNESS:  Okay.  Thank you, Mr President.12

PRESIDING JUDGE EBOE-OSUJI:  Okay.13

(The witness exits the video-link room)14

THE COURT OFFICER (via video link):  Mr President, the witness has been escorted15

out of the transmission room.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much, court officer.17

Mr Steynberg, you have made -- I take it the application you made earlier stands, you18

just merely wish to bring it back; is that the case?19

MR STEYNBERG:  Indeed, your Honours.  I will not repeat all of the submissions20

we made -- I made on Friday, but perhaps I can just make a couple of -- a few21

additional observations.22

PRESIDING JUDGE EBOE-OSUJI:  How many minutes will you need?23

MR STEYNBERG:  Probably five minutes, your Honours.24

PRESIDING JUDGE EBOE-OSUJI:  Can we do that in two minutes?25
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MR STEYNBERG:  I think I can.1

PRESIDING JUDGE EBOE-OSUJI:  Yes, proceed.2

MR STEYNBERG:  Your Honours, I think it is apparent, the record will speak to3

itself that almost every material aspect of the witness's statement he has now resiled4

from, certainly every aspect which incriminates either of the accused in any5

significant way, every single meeting at which he testified about, or which he spoke6

about in his statement at which Mr Ruto was present, or spoke, or supposed allies of7

Mr Ruto spoke, has been denied.8

He has denied implicating Mr Sang even when he didn't in fact implicate Mr Sang.9

And, in fact, it's all become rather ludicrous, and if it wasn't so serious it might even10

be amusing.11

The witness, speaking of demeanour, I submit his demeanour has been very poor.12

He has frequently taken long pauses before answering questions, searching I submit13

for a credible answer.  I've on a few occasions placed it on record, but really it14

doesn't reflect the true indication of his demeanour as those in the courtroom would15

have experienced it.16

Your Honours, I submit that he's been evasive on a number of occasions.  For the17

record, I refer to the edited transcript, page 130, pages 80 to 81, where the same18

question had to be put to him three times, and that is just one example.19

Your Honours, he has failed to make concessions on number of occasions where a20

reasonable witness, I submit, would have made those concessions, and strikingly his21

evidence, particularly as regards to the reasons for his recanting and the source of the22

information of his recanting, has been evolving as his evidence has proceeded, in23

particular the role of the lady, who I will not mention in public session, from24

originally being a person who simply introduced him to the investigators, as per his25
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affidavit, she now becomes the primary source and the primary reason for his giving1

the false statement.  And the reference for that is, again, edited transcript number2

130, page 79, in particular lines -- well, I have unfortunately time stamps on mine,3

time stamp 13.04, but it's the second half of that page.4

Your Honour, I think that in two minutes that is approximately all I can cover.  He5

maintains, your Honour, obviously the version that he was induced by promises from6

OTP investigators to lie to falsely incriminate the accused which is, in itself, I submit,7

is a clear indicia of hostility, and everything which has come out of his mouth over8

the last two days, in my submission, reinforces what I submitted on Friday.9

PRESIDING JUDGE EBOE-OSUJI:  Mr Narantsetseg, quickly what's your position?10

Do you need to speak on this and do you wish to agree or disagree with the11

Prosecution or elaborate in any aspect?  Just quickly.12

MR NARANTSETSEG:  Mr President, thank you very much for this opportunity.13

Two issues, your Honour:  First, on legal points, we don't have anything to add on14

the legal requirements that Prosecution counsel had developed last time.  We agree15

with those criteria.16

On -- secondly, your Honours, on the facts, of course we as victims' counsel we were17

prepared in a way to assess this witness's testimony and from the beginning of18

this -- the testimony of this witness we also acknowledge the fact that he has19

significantly derogated all of the main points of the statement he had given to the20

Prosecutor's investigators, your Honour.21

Therefore, your Honour, we think that -- we firmly believe that the Prosecution22

counsel has gone as far as possible with the regular line of questioning.  I think it's23

time for your Honours to allow the Prosecution counsel to examine this witness, you24

know, within the ways that you your Honours would allow as far as goes closed and25
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leading questions that might be allowed, your Honour.  Thank you.1

PRESIDING JUDGE EBOE-OSUJI:  Thank you.2

Defence, who speaks first?  Mr Khan?3

MR KHAN:  Mr President, I'm grateful.  Of course the witness has derogated.  The4

witness said he told a pack of lies to the Prosecution and the Prosecution swallowed it5

hook, line and sinker.  That is not the point.6

PRESIDING JUDGE EBOE-OSUJI:  Two minutes, Mr Khan.7

MR KHAN:  Your Honour, we go back to the earlier starting point.  What is the8

Prosecution trying to achieve?  Originally it was for leading questions, but they've9

put consistently a river, a deluge of leading questions since your Honour advised10

them not to and, your Honour, we didn't really object, so they've had --11

PRESIDING JUDGE EBOE-OSUJI:  You did not object, yes.12

MR KHAN:  They've been given that opportunity.  So, your Honour, what more?13

We say that the common law position remains a good starting point, that at common14

law the reason for the opportunity to cross-examine was to neutralise damage that15

had been unexpectedly caused to a party who had called a witness believing the16

witness would say A when the witness said B.  Your Honour, I have previously said17

that this is not such a case.  The Prosecution had notice.18

But, your Honour, be that as it may, we also have said that if the Prosecution have19

objective evidence, for example, videos of rallies and newspapers, other evidence that20

they wish to put to the witness, I am not going to object irrespective of the labelling,21

whether it's called hostile, whether it's an indulgence to ask further leading questions,22

I'm not going to object because our interest is that your Honours be given an23

opportunity to get to the truth, not -- and in determining the truth, the question is not24

whether or not there has been departure from another story.  It's whether or not the25
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witness is attempting to tell the truth here in court.1

Now, your Honours, I'm not going to make submissions on that because any witness2

that has said he's told a pack of lies is in an awkward position, but your Honour, it's3

not as a simplistic position put forward by the Prosecution because repeatedly he4

is -- when he's taken to particular paragraphs, he is quite refined we say in5

distinguishing between aspects that are complete fiction which he inserted into his6

account and aspects that are true.7

And your Honour will have, for example, paragraph 113 that was put to,8

paragraph 124 that was --9

PRESIDING JUDGE EBOE-OSUJI: Mr Khan, one more minute.10

MR KHAN:  So, your Honours, the question is have the Prosecution established that11

the witness is not desirous of telling the truth?  We say no.  We say that the12

principle of common law has not been met.  The witness may not have come up to13

proof, but that is not the test.  That is not the acid test, the litmus test for establishing14

whether or not they should be allowed to go further and discredit and impeach the15

credibility of their own witness, particularly one that has been told in emphatic terms16

repeatedly that if he lies here under oath, Article 70 will attach to prosecute.  And,17

your Honour, that's another indicia that your Honours will no doubt keep into -- bear18

in mind when assessing it.19

So, your Honour, what are the Prosecution trying to do?  Why are they seeking to20

have this label of hostile?  It's not clear to me given that the primary application of21

my learned friend was to cross-examine.  Well, he's been doing precisely that.22

Accordingly, the application really doesn't have merit because he's been given the23

relief already that he requested.24

PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman, is that you?25
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MR KHAN:  And, Mr President, just one issue.  In relation to the lady, again on1

many occasions there's been attempts we say that have not completely represented2

the evidence, but he didn't say he had been introduced by the lady.  He said3

recruited.4

And in relation to the contention that he hasn't implicated Joshua Sang, I didn't get5

that point because I referred in a previous objection to 180 - paragraph 180 - Sang was6

inciting the people by insinuating those that wanted to vote yes should not be7

allowed to remain amongst the Kalenjin.  So that assertion which I didn't get that8

somehow he wasn't doing that which he said he did, namely trying to implicate Sang,9

is contradicted by the statement of the witness given to the Prosecution which he10

recants from.  So I didn't understand that point at all.11

So, your Honour, those are my submissions on this as to why the application really is12

moot now given that the relief has been given.13

MS BUISMAN:  Thank you, Mr President.14

Well, we share these observations and particularly the last, that we do not really15

understand the purpose at this stage.  I'm not sure how much is left of the16

examination-in-chief, but it seems we are nearing the end and the Prosecution has17

been able to use the statement to put it to the witness, to ask him his account, whether18

it's false or not false, and we've heard his answers.19

I know that this is not the position of the Prosecution and they do not like the answers.20

That, in our submission, does not make him an adverse witness.21

We are talking about demeanour and evasiveness.  Whether or not that is obviously22

your -- that's a subjective consideration and we trust you, the Judges, to give serious23

consideration to that, but when we speak about demeanour, we do have to look at the24

circumstances in which this particular witness finds himself.25
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First we are dealing with him through a video link.  It is not always clear to us even1

what the questions are meant to be, let alone to the witness.  We've heard our2

learned colleagues at the other side often say, "It is a simple question."  Well, maybe3

it is a simple question for the Prosecution.  It's not to us.  We do not always4

understand, let alone the witness.5

He's uncomfortable, he comes here, he knows and he has admitted before that he has6

lied to the Prosecution.  He's also being told if he's not telling the truth, he might be7

facing sanctions.  It's not a comfortable situation to be in.  And in our observations8

he has been giving answers and he has been giving the answers that he believes are9

the truthful answers.10

The standard is not that there are two different accounts.  We do know that there are11

two different accounts. But what is ultimately the principle is that the account that12

stands is the one he's given in court.13

I mentioned the other day I already referred to the Limaj case and I also referred to14

the fact that there they had admitted prior statements, but the whole -- and they also15

declared some of them hostile, but the whole purpose, even in declaring them hostile,16

they looked at the circumstances of his testimony, they looked at his demeanour, but17

they also looked at the fact that his prior account was given by video and so they18

could test the demeanour.19

And if you allow me to read out one passage, I have copies for you, and then I will20

close it after that.21

PRESIDING JUDGE EBOE-OSUJI:  One minute.22

MS BUISMAN:  Okay, but then shall I just read it out to you and then later on I will23

make sure that you have the -- so in paragraph 31 of a decision that's called "Decision24

on the Prosecution's motion to admit prior statements as substantive evidence," and25
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this is the Limaj case, 25 April 2005, and at paragraph 31 the Judges reiterate the1

principle of common law and they say as follows, "In accordance with long-settled2

common law principles, much more than some material difference between the oral3

evidence and a previous account was required before the conclusion could be reached4

by the Chamber that apparently a witness apparently was not prepared to tell the5

truth in his oral testimony.  Further ..." and this is very important in relation to what6

we are submitting "... the formality and thoroughness of the earlier interview by the7

OTP of each witness, and the care taken to record the previous interview in a way8

which greatly facilitated its evaluation by the Chamber, were also material matters9

that influenced the decisions that each of these witnesses was 'hostile'".10

And I am saying this, I am emphasizing this, because we do not know how this11

previous you statement came about.  We only have a statement.  We do not have12

the questions.  There could be very leading questions.  We have no idea.  All we13

know -- and that's why he's here to explain it to us.  That's the only way at this14

moment we can test his prior inconsistent statement.15

If the Prosecution has more to provide to you why you should rely on his earlier16

account rather than -- than the one that he should be -- has given in court, we -- we17

submit the common rule is that what he is submitting here remains truthful and it's18

because he's not shown not to be willing to tell the truth, he also should not be the19

declared hostile.20

PRESIDING JUDGE EBOE-OSUJI:  Thank you.21

MR STEYNBERG:  If I may reply briefly, your Honours, just on one or two points,22

less than a minute.  I just observe that the issue and jurisprudence relating to the23

declaration of witnesses hostile dates way back to the days of Wigmore, Blackmore24

and early jurists of common law jurisprudence and commentators going way back25
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into, you know, hundreds of years long before recorded testimony.  So my point is1

that it is not dependent on the fact that a witness's prior statement must have been2

recorded.  That is -- that is really not determinative.3

Just on the issue of paragraph 180, again I emphasise that that whole paragraph is4

referring to Mr Sang's conduct in 2005, not with his conduct at the time of the5

post-election violence.  And in my respectful submission, the counsel overlooked the6

fact that this is not just a simple not -- failure to come up to proof.  The witness has in7

terms recanted under oath and blamed the Prosecution as being the source of his false8

evidence, and this is, in my respectful submission, about as strong a case of being a9

hostile witness as one is likely to encounter in a courtroom.10

Thank you.11

(Trial Chamber confers)12

PRESIDING JUDGE EBOE-OSUJI:  We will render our ruling on the application of13

the Prosecution.14

On 4 September 2014, the Prosecution made an application for Witness 604 to be15

declared a hostile or adverse witness.16

On 5 September 2014, having heard the submissions of the parties, the Chamber ruled17

that the application was premature at that time and directed the Prosecution to18

continue to explore areas of critical interest from the statement of the witness.19

On 8 September, that is today, the Prosecution has renewed their application for the20

witness to be declared hostile and we have heard further submissions from the parties21

and the victims' counsel.22

As a preliminary matter, the Chamber notes that the mode of questioning witnesses23

before the Chamber is a discretionary matter falling within the power of the Chamber24

to fairly control the conduct of the proceedings.25
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A hostile or adverse witness is not merely a witness whose testimony has become1

unfavourable to the case of the party who called that witness.  The Chamber notes2

that a classic common law definition of hostile or adverse witness which has been3

adopted in some of the jurisprudence of the ad hoc tribunals, notably in the Limaj4

case, is that a witness - a hostile witness - is a witness who is not desirous of telling5

the truth to the Court at the instance of the party calling him."  This is a definition6

that has seen service in common law courtrooms as formulated in the Stevens Digest7

of Evidence.8

The Chamber considers that definition to provide useful guidance.9

But, the definition does call for some elaboration.  This is primarily because of this10

consideration:  To declare a witness a "hostile" or "adverse" witness to the calling11

party, on the basis of the formula that the witness is, quote, "not desirous of telling the12

truth to the Court at the instance of the calling party," unquote, may present13

uncomfortable concerns about premature findings of credibility made against a14

witness long before it is proper to make adverse findings of credibility.15

In the circumstances, the formula -- that a witness is not desirous of telling the16

truth -- is more meaningfully a matter of the complaint of the calling party.  An17

application founded upon that complaint is an instrument of justice; to the effect that18

without the remedy being sought, a criminal trial may never get at the truth.19

Upon receiving an application to declare one's own witness as hostile or adverse, on20

the basis of that complaint, the Chamber must then determine whether there is an21

objective basis for such a complaint.  In this regard, the Chamber may consider a22

number of factors, including:23

(1) whether the witness has been hostile in general demeanour;24

(2) whether there is any impression of evasiveness on the part of the witness;25
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(3) whether the testimony of the witness before the Court has been in whole or in part1

deliberately or systematically inconsistent with a prior statement; and2

(4) whether the witness has become systematically adverse against the calling3

party -- by not only deliberately impugning the credibility of the case of the calling4

party, but also by appearing systematically to support the case of the party opposed5

in interest to the calling party.6

Of course, there may be other factors, but these are enough for now.7

The Chamber emphasises that any such ruling by the Chamber is without prejudice to8

the Chamber's ultimate determination regarding the truthfulness of the testimony of9

the witness.10

The purpose of making such a ruling is to facilitate the calling party in further11

elucidating evidence which may assist the Chamber's ultimate determination.12

In the present case, the Chamber has noted the extensive degree to which the13

witness's testimony has diverged from the statement he originally provided to the14

Prosecution.  In the circumstances the Chamber considers it appropriate to permit15

the Prosecution to proceed to explore these area, and the cause of such divergence by16

cross-examination.17

The request is therefore granted.18

Indeed, if I may add, the Prosecution has to some extent done some of this as counsel19

for Mr Khan -- for Mr Ruto has observed.  Nevertheless, we will permit the20

Prosecution to explore further.21

MR STEYNBERG:  Thank you, your Honours.22

Perhaps again if I may ask just for some clarification?  I had intended to address23

certain topics beyond simply the discrepancies between his original statement and his24

prior version.  In particular, I would like to explore how it is that the witness came to25
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make his recanting affidavit and in particular the affidavit which makes serious1

allegations against the Prosecution and as expanded also against a Prosecution2

witness, and I submit that that is -- will be relevant to a determination of this witness's3

credibility.4

So, therefore, I ask that in my questioning I be permitted some latitude to go beyond5

simply the four corners of the witness's prior statement.6

MR KHAN:  Can I say, Mr President, there is no objections from the defence for my7

learned friend to do that, no objections at all.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?9

MR KIGEN-KATWA:  We had indicated that we would have no objection to that10

either.11

PRESIDING JUDGE EBOE-OSUJI:  Very well.  We will --12

MR NARANTSETSEG:  I have no objection, your Honour.  Thank you.13

PRESIDING JUDGE EBOE-OSUJI:  We will -- it looks like all parties are agreed that14

this may be done.  We will then bring back the witness.  We know we've almost got15

a quarter-of-an-hour or so to go, but within that time something can be accomplished.16

Court officer, please bring back the witness.17

THE COURT OFFICER (via video link):  Yes, Mr President.18

(The witness re-enters the video-link room)19

PRESIDING JUDGE EBOE-OSUJI:  Witness, welcome back.20

THE WITNESS:  Thank you.21

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg will continue his questions to you.22

Thank you.23

MR STEYNBERG:24

Q.   Thank you, Mr Witness.  I would like to move away for the time being from25
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your statement that you gave to the investigators in 2013 and return to the topic of the1

affidavit you deposed to in August this year.  Do you know what I am talking about,2

11 August this year?3

A.   Yes.4

Q.   Now, this affidavit is dated 11 August, and was it completed all on the same5

day, 11 August?6

A.   Yes.7

Q.   Can you explain to the Court, please, in your own words how you came about8

to attest to this affidavit at the offices of Mr Mutai on 11 August?9

A.   Sorry?10

Q.   Explain to the Court, please, how you came to make this affidavit for Mr Mutai11

on 11 August?  How did that come about?12

A.   Yes.  Since I knew my testimony or my statement that I had given to the Office13

of the Prosecutor was false, so I took some time thinking what I should do because at14

that time I was with the lady when we were discussing, but now it had reached a15

point that it was me and me alone.16

So I thought of it, and then I remembered Mr Mutai as being my friend for the last17

five years, so I went to him and spoke to him to assist me in -- in drafting the -- the18

affidavit and -- and to send it to the Office of the Prosecutor that I have recanted19

my -- my initial statement that I had given to the Office of the Prosecutor on the basis20

that part or most of the statement there was false and I had fabricated.21

Q.   When did you come to this decision?  How long before 11 August?22

A.   A few days before 11 August.23

Q.   And where were you when you made this decision?  Were you in Nairobi24

already, or were you still at home?25
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A.   I was still at home.1

Q.   And we're not going to say on the record in public session where your home is,2

but it's a long way from Nairobi; is that right?3

A.   Yes.4

Q.   Is it correct that you were due to travel to Nairobi to meet with the VWU that5

Sunday, that is 10 August, and depart for The Hague to testify the following day on6

11 August?7

A.   Yes, it was true.8

Q.   And is that why you were travelling to -- is that why you travelled to Nairobi?9

A.   No.10

Q.   Why did you travel to Nairobi?11

A.   Sorry?12

Q.   Then why did you travel to Nairobi?13

A.   When I was travelling to Nairobi I was going -- I had called Mr Mutai at home,14

and he had -- he had booked -- booked an appointment to meet me on that day.15

Q.   And why is it that you felt you had to travel all the way to Nairobi to meet with16

a lawyer?  Were there no lawyers close to home you could have spoken to?17

A.   Yes.  The main reason is that I had said that Mr Mutai has been my friend for18

the last four years.  And another point is that I didn't have money to go and hire a19

lawyer.  So Mr Mutai was my friend, and I could approach him so that I could pay20

him later on if -- and then I -- I asked for the pro bono charges.21

Q.   And what in fact was the result when you asked him for the pro bono charges?22

A.   Yeah, he accepted to assist me to an extent.  And then I told him that when I'm23

called to testify, I will request to the Court if it can assist me in paying my lawyer.24

Q.   And have you done that, requested the Court to assist you in paying your25
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lawyer?1

A.   I have not done yet.  I was to.2

Q.   And how do you -- we are now on the fifth day of this case where Mr Mutai has3

been sitting in court.  How do you know that that will be successful or not?4

A.   Yes, I had said that if it won't be successful, I will look at my own means on how5

I am going to -- to talk with him.6

Q. (Redacted)7

(Redacted)8

PRESIDING JUDGE EBOE-OSUJI:  Let's not -- let's move on now.  Private session.9

*(Private session at 3.49 p.m.) Reclassified as Open session10

THE COURT OFFICER:  We are in private session, Mr President.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg --12

MR STEYNBERG:  Yes, I can see that that could be identifying and probably is.13

PRESIDING JUDGE EBOE-OSUJI:  Yes.  And I seem to recall that that part of the14

discussion also had occurred in private session.15

MR STEYNBERG:  Yes.  Apologies, your Honour.16

Q. (Redacted)17

(Redacted)18

A.   Yes.19

Q.   Are you employed at the moment?20

A.   Yes.21

Q.   Doing what?22

A. (Redacted)23

Q. (Redacted)24

A.   Yes.25
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Q.   What is your monthly salary?1

A. (Redacted)2

Q. (Redacted)3

(Redacted)4

A. (Redacted)5

Q. (Redacted)6

(Redacted)7

A.   Yes.8

Q. (Redacted)9

A.   Yes.10

Q.   Would it be correct to say that you could not possibly afford legal fees of a11

senior advocate; not a Silk, but an experienced advocate like Mr Mutai?12

A.   Sorry?13

Q.   Would it be correct to say that you could not afford on that salary the normal14

fees charged by an experienced attorney like Mr Mutai?15

A.   That is why I told you that I talked with him to assist him and then I will see16

what to give him.17

Q.   I see.  You see, I'm wondering because when Mr Mutai first appeared on18

Monday last week I specifically invited him to place on record whether he was19

appearing for you on brief or pro bono and I would have expected --20

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, ask questions.21

MR STEYNBERG:22

Q.   Do you know why Mr Mutai did not tell the Chamber that he was appearing for23

you pro bono?24

MR KHAN:  Your Honour, I will leave it to the Bench if that is a proper question.25
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PRESIDING JUDGE EBOE-OSUJI:  No, no, no, no, Mr Steynberg.1

MR STEYNBERG:  Your Honour, I think it's a matter then that's on record and can2

be argued at the appropriate time.3

PRESIDING JUDGE EBOE-OSUJI:  Yes.4

MR STEYNBERG:5

Q.   Mr Mutai told the Court on Monday that he wished the matter to be postponed6

so that you could appoint a senior counsel - a Silk - to lead your legal7

represent -- your legal team.  Does that accord with your instructions to Mr Mutai?8

A.   Yes.9

Q.   And can you tell the Court how you intended to pay for the fees of a Silk in this10

matter?11

A.   Yes.  When -- if that could have happened, I had decided to go and speak with12

my parents so that I can dispose my share of land and then come and pay my -- the13

senior counsel.14

Q.   So you had in mind selling off your birthright in order to pay the legal fees?  Is15

that what you are telling us?16

A.   Yes.  Yes.17

Q.   Now, the duty counsel who was here in court on Monday that had been18

arranged by the Registry, did you appreciate that that counsel was available to19

represent you free of charge?20

A.   I didn't know he was going to represent me free of charge.21

Q.   Did you ask anybody about that?22

A.   No, I didn't ask.23

Q.   Right.  Did you think perhaps to ask somebody at the -- from the VWU or from24

the Court Services who were there in court on Monday who this person was that had25
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been brought all the way from --1

MR KHAN:  Mr President, I object actually because I am sure my learned friend's2

got better points than these.  Choice of counsel is a statutory right and it wasn't made3

on a frivolous basis.  The Court was involved.  The Counsel Support Section made a4

determination that counsel for the witness could be added to the list.5

Administrative -- and there's many cases, though my learned friend as a Prosecutor6

may not know it, where there is a gap between assignment of counsel and7

determination of indigency.8

But, your Honour, I wonder is this relevant, or perhaps my learned friend's got some9

more smoking gun or a key point that may shed light on this, but the choice of10

counsel in these circumstances really in my respectful submission is rather a waste of11

time and goes too close not only to lawyer and client privilege, but to the choice of12

counsel in the first place.13

MR STEYNBERG:  Your Honour, the issue is not so much the choice of counsel, but14

the cost of counsel.  Perhaps I will get more pertinently to it, but in my submission15

this is a very smoking gun and I will in due course relate what the Prosecution16

submits is the relevance.17

Q.   It's correct, is it not, that you have not yet submitted any forms to the Counsel18

Support Section requesting them to consider you as an indigent; that is a person who19

cannot afford counsel?  You haven't submitted anything like that, have you?20

A.   I haven't.21

Q.   Yes, I made those inquiries this morning.  And do you intend to do that at22

some stage perhaps?23

MR KHAN:  Your Honour, it's for my learned friend if he thinks running24

commentary is necessary and appropriate along with questions, but your Honour my25
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learned friend has alluded to certain inquiries.  I'd ask that any inquiries that have1

been made, there are obvious of course disclosure obligations.  I haven't received2

anything in relation to disclosure relating to the alleged inquiries my learned friend3

made.  So, your Honours, if there is inquiries, I think the fruits of those inquiries4

should be disclosed to the Defence.5

MR STEYNBERG:  Yes, in due course that can be done.6

MR KHAN:  Your Honours, that's not good enough.  Absolutely not good enough.7

If my learned friend is purporting to put questions based upon investigations, it is not8

good enough, as the Prosecution knows, to say it will be given later.  We have a right9

to disclosure and I would ask that that be given without delay.  It should have been10

given immediately.11

MR STEYNBERG:  Your Honour, these are of course inquiries which my learned12

friend is also free to make of the Registry.13

PRESIDING JUDGE EBOE-OSUJI:  One second.  One second.14

(Trial Chamber confers)15

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, you have been given -- you have16

been granted leave to conduct cross-examination.  As you know, this -- so far in this17

case I take it this would be your first formal experience as cross-examination in this18

case and others have cross-examined your witnesses in this case and you know we19

require them to do it with care with efficiency in mind.  We intend that the same20

should apply to you.  You need to consider what questions you are asking this21

witness and when it is enough to move on to something else.22

Now, we are at 4 o'clock.  We will adjourn now and by the time we come tomorrow23

you will have thought about that before proceeding.  How much time do you think24

you will need for this witness going forward from here?25
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MR STEYNBERG:  Your Honours, I said earlier this morning that I anticipated that I1

would need approximately two sessions.  I will stick to that.  We've already had2

about a quarter-of-an-hour, so before lunch-time tomorrow.3

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will --4

MR KHAN:  And, Mr President, could I just ask also -- of course my learned friend5

I'll speak to him about disclosure, but the other matter is there was a pending6

application and I think one orally made as well regarding our right of access to what7

the VWU has spent and I would be grateful for that before we start cross-examination,8

please.9

PRESIDING JUDGE EBOE-OSUJI:  We will give you a ruling tomorrow morning on10

that.11

MR KHAN:  I am most grateful.  Thank you so much.12

PRESIDING JUDGE EBOE-OSUJI:  And then you will discuss with your learned13

friend across about any issues you may have with disclosure.14

MR KHAN:  I will indeed.  Thank you.15

PRESIDING JUDGE EBOE-OSUJI:  All right.16

Witness, we have come to the end of our proceedings for the day.  You will rejoin us17

tomorrow at the same time.  Do not discuss your testimony with anybody, do you18

understand?19

THE WITNESS:  Yes, Mr President.20

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.21

The Court will adjourn.22

THE COURT USHER:  All rise.23

(The hearing ends in private session at 4.00 p.m.)24

RECLASSIFICATION REPORT25
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Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September1

2013, and the instructions in the email dated 8 January 2015, the version of the2

transcript with its redactions becomes Public.3
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