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1 International Criminal Court
2  Trial Chamber V(a) - Courtroom 1
3  Situation: Republic of Kenya
4 In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap Sang
5 -ICC-01/09-01/11
6 Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia
7 and Judge Robert Fremr
8 Trial Hearing
9 Thursday, 4 September 2014
10  (The hearing starts in open session at 9.44 a.m.)
11  THE COURT USHER: All rise.
12 The International Criminal Court is now in session.
13  Please be seated.
14  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
15 Court officer, please call the case.
16 THE COURT OFFICER: Thank you, Mr President.
17  Situation in the Republic of Kenya, in the case of The Prosecutor versus William
18  Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11. We are in open session,
19  your Honours.
20 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.
21  Appearances?
22 MRSTEYNBERG: Good morning, Mr President, your Honours. Prosecution, the
23  appearances are the same as on the last occasion, on Tuesday, with the exception of
24 our case manager, Ms Grace Goh, who will join us during the course of the morning.

25 MR NARANTSETSEG: Good morning, Mr President, your Honours. The victims
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1 participating in this case are represented today by myself, Orchlon Narantsetseg, and
2 my colleague, James Mawira.
3 Thank you.
4 MRKIGEN-KATWA: Good morning, your Honours. MTr Sang's team remains the
5 same. Mr Sangis present. In addition to the team is one Marie-Ange, who is a pro
6 bono member of our team.
7 Thank you.
8 MRKHAN: Mr President, your Honours, good morning. Mr Ruto, who is present
9  in court, is represented by myself, Karim Khan, Mr David Hooper of Queen's Counsel,
10  Mr Essa Faal of counsel, Dato' Shyamala Alagendra.
11  Your Honours, also I'm delighted to announce that Ms Leigh Lawrie is now working
12 as counsel - she's been admitted to the list, she's present in court - as well as our trial
13  support assistant, Grace Sullivan, at the back and then two pro bono interns, Clara
14  Gérard Rodriguez and also Mame Diarra Mbodj, M-B-O-D-J.
15 PRESIDING JUDGE EBOE-OSUJI: Thank you.
16  From Nairobi?
17 MR MUTAI (via video link): Mr President and your Honours, Gregory Mutai for
18  Witness P-0604.
19  PRESIDING JUDGE EBOE-OSUJI: Thank you.
20 Isee-- okay, all right. Okay, thank you very much.
21 THE COURT OFFICER (via video link): Mr President, the Registry's representative
22  isin Nairobi too.
23  PRESIDING JUDGE EBOE-OSUJI: Thank you very much. Inoticed that.
24  Before we proceed with the rest of the -- with the witness's testimony, we will -- I will

25 need to read the ruling -- the further reasons for our ruling partially postponing the
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testimony of Witness 604.

Before I do that, I wish to make one matter clear so that there is no confusion. In the
course of the litigation on postponement of the witness's testimony, references were
made by both the Chamber of course and counsel for the parties in the case,
references made to the statements of Witness 604 as well as the affidavit that he filed
disavowing his statement to the Prosecution. It needs to be stressed that those
materials are not on the record of the -- on the merits of this case. The statements of
the witness of which we spoke and the affidavit were merely on the record for the
procedure of litigating the postponement of his testimony.

So if parties in the course of the testimony of the witness want to do anything with the
statements and the affidavit, they will know how to go about it in the usual manner.
Having said that, we will now read the further reasons for postponing the testimony
of the witness partially:

On 2 September 2014, the Chamber partly granted Mr Mutai's request to postpone the
commencement of witness -- the testimony of Witness 604, P-604. We indicated on
that occasion that we would in due course provide fuller reasons for the
postponement decision. We now do so.

By way of procedural history, the following may be noted: Witness 604 was
required to appear on 1 September 2014 to testify before the Chamber by way of video
link. This was pursuant to a summons to appear sent on 1 August 2014, issued on
the basis of the decision of the Chamber dated 19 June 2014.

The record indicates that on 11 August 2014, the Prosecution received an email from
Mr Mutai, representing the witness, with an affidavit in which Witness 604
apparently recants the statement previously given to him -- by him to the Prosecution

and also announcing his withdrawal as a witness for the Prosecution in the present
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case. That affidavit was accompanied by a letter signed by Mr Mutai in which he
announced himself as the lawyer for the witness and similarly communicated the
disavowal apparently deposed to in the affidavit.

On 26 August 2014, Mr Mutai sent an email to the Prosecution seeking postponement
of the testimony of Witness 604 by 21 days in order to enable him to take instructions
from the witness.

On the same day, the Chamber, through the Registry, having before informed of

Mr Mutai's request, directed that the witness was required to appear in accordance
with the summons but that Mr Mutai may also appear on the date in question to
make any preliminary submissions on behalf of the witness. The idea was to give
not only Mr Mutai, but also parties and participants in the case, an opportunity to be
heard on the matter should the request be pressed during the Court session.

On 27 August 2014, Mr Mutai sent an email through which he sought reconsideration
of the Chamber's direction, submitting that he would require time to prepare.

On the same day, the Chamber, again, by email, rejected the request communicated
by Mr Mutai by email, the request for reconsideration.

On 29 August 2014, the Registry transmitted to the Chamber a further email from

Mr Mutai in which he repeated his request for a postponement of the witness's
testimony, and in addition to the ground previously raised, he submitted that the
health of the witness and a possible instruction of senior counsel in the matter also
warranted the requested postponement. A medical certificate was attached to the
email from Mr Mutai. The Chamber reiterated, by way of email transmitted by the
Registry, that the witness was required to attend in accordance with the summons but
that it would hear preliminary submissions from Mr Mutai regarding the requested

postponement before issuing a ruling.
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On 1 September 2014, the date scheduled for the appearance of the witness,

Witness 604, together with Mr Mutai and a standby duty counsel appointed by The
Registry at the direction of the Chamber, duly appeared before the Chamber by way
of video link. Having consulted with the witness, Mr Mutai indicated that he was
instructed to renew the request for postponement of the testimony.

Mr Mutai submitted five grounds for the requested postponement, namely: (1) the
health status of the witness; (2) that he had not been provided with a copy of any
statement of the witness and consequently was not in a position to advise and to
guide the witness during his testimony; (3) the possible appointment of lead counsel
to represent the witness in the matter and the need for the new lead counsel to take
instructions; (4) time required for the witness to obtain M-Pesa and telephone records
to support his testimony; and (5) that having had certain travel documents returned
to him only that morning, the witness was not in a good state to testify - mental state
to testify - believing that the actions had been taken to intimidate him.

The Prosecution, the Defence team for Mr Ruto and the counsel for victims opposed
the request for a 21-day postponement, but there appeared to be common grounds
that the testimony should not commence as scheduled on 1 September in the
circumstances. The Prosecution and the victims' counsel conceded that a two- or
three-day postponement would be adequate, and Mr Ruto's Defence counsel argued
that no more than one day's postponement was necessary. The Defence team for
Mr Sang indicated that, although they were ready to proceed, they were not opposed
to the request but suggested that a period of 14-day postponement may be sufficient.
Also on 1 September 2014, Mr Mutai, following the day's proceedings, was
provisionally included on the list of counsel and admitted to practice before this

Court.

04.09.2014 Page 5



ICC-01/09-01/11-T-129-Red-ENG WT 04-09-2014 6/100 SZ T

Pursuant to Trial Chamber V(&) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0604

On 1 and 2 September 2014, the VWU reported directly to the Chamber following a
vulnerability assessment of the witness, the parties and participants do not have
direct access to this report. In summary, it was advised that the witness had been
interviewed by a VWU psychologist who formed the view that the witness's
psychological condition is not such as would prevent him from testifying. The VWU
also arranged for the witness's physical condition to be medically assessed by a
physician.

On 2 September 2014, the Chamber made a ruling granting, in part, the application
for a postponement of the testimony of Witness 604 and directed that the testimony
would commence on Thursday, 4 September 2014, at 9.30 a.m., The Hague time, that
is today, which time is 10.30 a.m. in Nairobi. The Chamber explained that the
purpose of granting the postponement of a further two days was in order to enable
the VWU to complete its familiarisation process with the witness, as well as to enable
counsel to prepare. The Chamber also indicated at that stage that fuller reasons
would follow, which is what I'm doing now.

Subsequently, on 2 September 2014, the Chamber was notified that the witness had
indicated that he did not want to see the doctor arranged by VWU to perform a
physical medical examination on the witness. The witness said that he was ready to
testifty without such medical examinations.

Here now are the Chamber's consideration of the five grounds raised by Mr Mutai.
The first ground argued by Mr Mutai during the hearing of 1 September as
warranting the request was poor health of the witness. Regarding the health status
of the witness, the Chamber notes that in neither the 21-day postponement request
nor the request for reconsideration on that matter, as dated 26 and 27 August 2014

respectively, was the health status of the witness raised. In addition, poor health of
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the witness was not mentioned at all, nor mentioned as a cause for concern in the
witness's contacts with the VWU between 5 and 27 August 2014. Nor was there any
such indication in Mr Mutai's communication of 11 August 2014 asserting the
witness's apparent disavowal of his initial statement to the Prosecution. It was only
on 28 August 2014, following the Chamber's email rejection of Mr Mutai's own email
requests for postponement of the witness's appearance on 1 September 2014, that the
VWU was first informed of such health concerns and on Friday, 29 August 2014, in
the renewed request for a 21-day postponement attaching a medical certificate. It
was only then that this was brought to the attention of the Chamber by way of a
record.

It is noted that the medical certificate, which indicates that the witness has been under
the care of a doctor for approximately the past month, does not directly address the
question of fitness to testify, but advised that the witness should avoid stressful
conditions.

The Chamber wishes to emphasise that, as mentioned on 1 September 2014, we take
very seriously our duty to protect the safety and well-being of witnesses. The
Chamber has always made this a cardinal duty to manage the hearing of witness
testimony in a manner which will minimise, to the extent possible, any related stress.
There are in addition a number of practical measures designed to assist witnesses,
including in particular the witness familiarisation procedures conducted by the VWU.
The Chamber was also guided in this matter by the independent assessment provided
by the VWU which addressed the specific question of the witness's fitness to testify.
On this basis, the Chamber is satisfied that the health status of the witness is not such
as would prevent him from testifying in this case.

The witness's subsequent indication of readiness to testify and willingness to
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1 attend -- unwillingness - unwillingness that is, lack of willingness - to attend the
2  additionally scheduled medical appointment also confirms this assessment.
3  The Chamber will separately consider any specific recommendations of the VWU for
4 special measures to facilitate the testimony of the witness. It is also noted in that
5 regard that the Prosecution's request for in-court protective measures for this witness
6 isoutstanding and that the Chamber will also rule on that request once it has heard
7  submissions from each of the parties.
8 The Chamber turns now to the second ground relating to the provision of the
9 witness's statements to counsel. It is noted with effect from 1 September 2014 that
10  Mr Mutai was provisionally included on the list of counsel admitted to practise before
11  the Court and, pursuant to the direction of the Chamber, has since been provided
12 with access to the witness's statements.
13  Noting the scope of representation outlined in the Chamber's directions given orally
14 on 2 September, the Chamber did not consider that access to the statements on the
15 part of counsel constituted a prerequisite justifying a postponement; in particular of
16  the magnitude of postponement requested.
17  Mr Mutai's third ground regarding the possible appointment of lead counsel to
18 represent the witness in this matter was ruled upon by the Chamber on 2
19 September 2014.
20 Inrespect of the fourth submission, that time is needed for the witness to obtain
21  certain telephone and M-Pesa records, the Chamber considers that the necessity of
22 any such records can be considered as appropriate during the course of the testimony.
23  Asnoted in the oral submissions, the witness may put in motion an application for
24 access to such records now in order for them to be available as soon as possible when

25 needed. However, the Chamber will only consider this matter further should it
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become relevant during the course of the witness's testimony. In any event, the
Chamber does not consider that it warrants delay in the commencement of the
testimony to the extent requested by Mr Mutai.

Finally, in respect of Mr Mutai's submission regarding the witness's travel documents,
the Chamber notes that clarification of the circumstances of that matter was provided
during the course of the oral submissions. The Chamber did not consider that it
provided any impediment to the commencement of the testimony.

That is the -- those are the reasons for the partial grant of the request to postpone.
Now we will take submissions on protective measures requested by the Prosecution.
Ordinarily this -- these submissions are done in closed session, so we will go

into -- private session, rather. We will go into private session for the submissions to
be taken.

(Private session at 10.06 a.m.) * Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Prosecution?

MR STEYNBERG: May it please the Court, your Honours. As your Honours have
noted, the Prosecution filed its request, filing number 1470, on 28 August. We stand
by those submissions, your Honour.

In addition, I note that the VWU by way of email has indicated that they support the
Prosecution's request and highlight the fact that this witness, as with the remaining
summons witnesses, remain entirely outside the umbrella of protection offered by the
Court since they have broken off co-operation with the Prosecution and with the
VWU.

There is one addition --
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PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg, before you proceed, there is a
matter that I need to bring to the attention of counsel, including yourself, so you see
how you work that into your submissions if necessary.

In the assessment of the VWU, they indicated that the request had been made

that (Redacted)

(Redacted) -- the image of the accused is not shown on the screen in the course of
his testimony. That was a request that was received. You should have that.

Now proceed.

MR STEYNBERG: Thank you, your Honours.

The only other issue I intended to raise was the fact that your Honours have granted
this witness representation under Rule 74, cognizant of the fact that there is a risk of
self-incrimination.

Under Rule 54(7) (sic), which appears to be prescriptive, there are a number of steps
which the Chamber is enjoined to take, one of which under paragraph (e) is the use of
protective measures. So the particular status of this witness as a possible Rule 74
witness would, in my submission, also support the Prosecution's request.

As to the issue of the non-broadcast --

PRESIDING JUDGE EBOE-OSUJI: Did you say Rule, what? Rule 4(7)?

MR STEYNBERG: Rule 74, your Honours, the rule dealing with self-incrimination.
Rule 74(7).

PRESIDING JUDGE EBOE-OSUJI: ~ Oh, right. 74(7).

MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSU]JI: I thought you said 54(7).

MR STEYNBERG: Idon't believe so, but if I did I misspoke.

As for the image, your Honours, the Prosecution is -- we are prepared to leave this
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1 matter in the hands of the Court. The normal distortion of the image should
2 normally be sufficient, although looking at the feed one might observe that distortion
3  is hardly necessary, but be that as it may I have no objection if your Honours feel it's
4 necessary to protect the well-being of the witness to not broadcast the image at all.
5 Thatisall.
6 PRESIDING JUDGE EBOE-OSUJI: Now, as part of your initial request for image
7 distortion, did you not request that?
8 MRSTEYNBERG: Yes, your Honours. We maintain that request, but I understand
9 that the request of the witness goes further and, if I understood your Honours
10  correctly, he wants no image to be broadcast. If I misunderstood, was it just --
11  PRESIDING JUDGE EBOE-OSU]JI:  No, no, no, his request is that the image of the
12 accused person not be shown on the screen while he is testifying.
13 MR STEYNBERG: Ibeg your pardon. Imisunderstood the witness for the accused.
14 Yes, if that will assist him in his psychological well-being, then the Prosecution has no
15  objection to that request.
16 MR KIGEN-KATWA: On our part, your Honour, my initial submissions were that
17  the witness should be asked if he requires the protective measures, but it would seem
18 like he has expressed himself on that issue.
19  Your Honour, we would pray that you still consider and deliberate on whether or not
20  to allow his request for face distortion. On our part, we would very much like him
21  to be visible to ourselves. We can understand if he has an objection to his image
22  being available to the public, but on our part as the Defence we would really like to
23  have his face available.
24 Your Honour --

25 (Pause in proceedings)
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PRESIDING JUDGE EBOE-OSU]JI:  Mr Kigen-Katwa, the consultation I was doing
with the Court Registry is in relation to your request. I understand that that is not an
issue, that you will be seeing the witness's face during his testimony and that the
facial distortion will only happen in the ordinary manner; that is to the outside.

MR KIGEN-KATWA: Thank you.

Your Honour, I also notice that his concern about the face of the accused is in singular
and I'm just wondering which of the accused he's concerned not to see his face.

(Pause in proceedings)

PRESIDING JUDGE EBOE-OSU]JI:  Mr Ruto is the person indicated in the request.
Mr Ruto would of course be able to see the witness, so his request does not affect the
ability of Mr Ruto to see the witness.

MR KIGEN-KATWA: May I assume then that he can see Mr Sang?

PRESIDING JUDGE EBOE-OSU]JI:  There was no request particularly made in
relation to your client.

MR KIGEN-KATWA: Your Honour, anyway, we are serious on that submission that
if it were the case that it didn't specifically say he has a problem --

PRESIDING JUDGE EBOE-OSUJI:  All right, let's do this: Mr Mutai, you're in there?
Can you speak to this matter --

MR MUTAI (via video link): Yes, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  -- so that we --

MR MUTAI (via video link): Yes, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  Yes. Can you address it, clarify the record in
this matter? Is your client of the view that only Mr Ruto or both Mr Ruto and

Mr Sang that he's concerned about seeing on screen?

MR MUTAI (via video link): Mr President, that particular request appears to have
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been made by P-604 directly to VWU. Ihave no instructions in regard to that
particular issue.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. Okay. Hold on one second.

(Pause in proceedings)

PRESIDING JUDGE EBOE-OSU]JI:  Continue, Mr Kigen-Katwa. We will revert to
you on that.

MR KIGEN-KATWA: Yes, your Honour. And even as consultation procedure,
your Honour, we would submit on our part that if the Chamber were minded, we
would have been very grateful for the question to be put directly to the witness by the
Chamber so that he answers that question directly to you and is not subjected to any
degree of interpretation or judgment by VWU or any other party in -- in between.
PRESIDING JUDGE EBOE-OSUJI:  So that is the request you make?

MR KIGEN-KATWA: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  Yes, okay.

MR KIGEN-KATWA: Your Honour, in closing, we submit that it would be observed
that the identity of this witness was disclosed on 9 September 2013 to the Defence.

In the filing by the Prosecution from paragraph 10 to paragraph 22, (Redacted)
(Redacted)

The only explanation given for any difficulty he's had in -- relating with the
Prosecution and probably the Chamber, is reflected at paragraph 13, at which he says
(Redacted)

(Redacted)

And, therefore, your Honour, (Redacted)

(Redacted), we would have prayed that the protective measures sought

are not necessary.
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1  Your Honour, I'm alive to the fact that you've already made a determination in
2 respect to Article 70 and Article 74 issues. Your Honour, if it were possible to
3 contact the witness, we would even theoretically argue, your Honour, that if the
4  witness is not interested in the protection contemplated for purposes of any likely
5  Prosecution within the Republic of Kenya, then it should be possible to lift all the
6 protective measures that have been put in place.
7 Your Honour will recall that in the ruling made by the Chamber, at page 4 and page 6,
8  of the transcript of 2 September 2014, the concern of the Chamber was the risk of
9  Prosecution of this witness in the local jurisdiction where he's situated. And, your
10  Honour, it is an issue which we -- we very much think should have been put directly
11  to the witness. That's all I wish to say, your Honour.
12 MR KHAN: I'm grateful, Mr President, your Honours.
13 Largely we concur with the submissions put forward by my learned friend, Mr Katwa
14 Kigen, in relation to this issue. The starting point should be, in our respectful
15  submission, an inquiry from the witness, does he wish to have any protective
16  measures at all? Is he content to have his name and image broadcast? Only if he
17  has some concerns should the Court intervene, we say, and impose such protective
18 measures.
19 [I've said previously paternalism should be eschewed, particularly where it's not
20 requested by the witness. And so in those circumstances the views of the
21  Prosecution, which once again have been concurred with by the VWU on this issue,
22 should be subordinated to the own wishes of the witness himself.
23 Your Honour, on the issue of the image of Mr Ruto, your Honours, of course, if your
24 Honours deem it appropriate, Mr Ruto even can be excused for the next few days and

25 go back if that's such a concern. And I did raise, in fact, in my submissions opposing
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1 the Prosecution insistence that was rejected of continuous presence, that, indeed,
2 sometimes there may be cause for witnesses, they may actually be pleased that an
3 accused isn't actually in the courtroom.
4 But, your Honour, this particular case (Redacted)
5 vulnerable witness in my submission. This is not, for example, a victim of a rape or
6 acomplainant in a rape case, in which case sometimes there may be some discretion
7 to have some kind of protective measures between the accused and the complainant.
8 Your Honours, the evidence before the Chamber, in fact, is rather different. An
9 (Redacted)
10 (Redacted)
11  (Redacted)
12 (Redacted)
13 (Redacted)
14  Wesay it's -- in this case the case isn't made out as to why there should be any special
15 measures. We say just because it's video link testimony there's no reason to impose
16  special measures where the image of Mr Ruto is not broadcast.
17 Your Honours, if you think differently, what I would invite the Bench to do is rather
18  than -- is also to consider excusing Mr Ruto and let him go back to the duties he has
19 back in Kenya, but it has to be one or the other, and that's my submission. It hasn't
20 been made out by the witness, and I'd ask that it be rejected.
21 MR NARANTSETSEG: Thank you, Mr President, your Honours.
22 First of all, we support the Prosecution's application requesting the usual menu of the
23  protective measures. Your Honour, that's one thing.
24  We also noted the VWU recommended the same measures, but we have another issue

25 tobring to your attention, your Honour. Inthe VWU's recommendation, which was
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1 made last Friday, 29 August 2014, the VWU said that, I quote, (Redacted)
2  (Redacted)
3  (Redacted)
4 Your Honour, we take issue with this observation and we would like to bring to your
5 attention some information. And I think, if your Honours bear with me, these
6 submissions will be more relevant in light of the request this witness just had made.
7 Your Honours might know that Mr Nderitu he is one of the prominent lawyers who
8 has been practising in Kenya.
9 PRESIDING JUDGE EBOE-OSUJI: One second. You mean you agree with the
10 VWU assessment on the matter?
11 MR NARANTSETSEG: We do, but we have some concerns to express.
12 PRESIDING JUDGE EBOE-OSUJI: Against the VWU request?
13 MR NARANTSETSEG: It's not -- we are not -- it's not something we are against of --
14  PRESIDING JUDGE EBOE-OSUJI:  All right.
15 MR NARANTSETSEG: -- there's something that we want further considerations to
16  be taken into account by your Honours.
17 PRESIDING JUDGE EBOE-OSUJI:  All right, proceed. Okay.
18 MR NARANTSETSEG: (Redacted)
19 (Redacted)
20 (Redacted)
21 (Redacted)
22  (Redacted)
23  (Redacted)
24  (Redacted)

25 (Redacted)
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1 (Redacted)
2  (Redacted)
3  (Redacted)
4  (Redacted)
5 (Redacted)
6 (Redacted)
7 (Redacted)
8 (Redacted)
9 (Redacted)
10 (Redacted)
11  (Redacted)
12 (Redacted)
13 (Redacted)
14  (Redacted)
15 (Redacted)
16  Your Honour, therefore we urge your Honours -- your Honourable Chamber to take
17  into consideration these -- these factors when you rule on the Prosecution's request for
18  protective measures concerning not only this witness, for -- for also other witness
19 whose are about to come and testify before your Honours. (Redacted)
20 (Redacted)
21 (Redacted)
22 And lastly, I conclude that, your Honour, we also are in agreement with the
23  Prosecution that the request this witness just had made should be granted, especially
24 in the circumstances he's about to testify, as (Redacted)

25 (Redacted)
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(Redacted)

This concludes our submission. your Honour. Thank you.

MR KHAN: Mr President, can I just say very briefly --

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR KHAN: -- a few points?

PRESIDING JUDGE EBOE-OSU]JI: It is fair, indeed, that you and Mr Kigen-Katwa
should respond --

MR KHAN: I'm grateful.

PRESIDING JUDGE EBOE-OSU]JI:  -- to the observations made by VWU.

MR KHAN: Your Honour, the first is -- I'm grateful.

The first is this witness is not a client of my learned friend. That's not unimportant.
The client, the lawyer representing this individual is on our screen, and in my
respectful submission the legal representative of the victims should be cognizant of
their role. They're not parties to the litigation. And the fact that the Bench has been
quite indulgent to them shouldn't give them a rope that they feel is unlimited. Your
Honour, they have no standing, in our respectful submission, to step in to look after
this witness - it's not their client - when this witness has his own lawyer.

But, your Honour, be that as it may, this is the second video link hearing where this
witness has attended. My learned friend sat mute just a couple of days ago when
this issue was raised.

Thirdly, this issue has absolutely nothing to do with the application that's before your
Honours, nothing to do. It's a completely ancillary matter and he should, in our
respectful submission, have been stopped when he started embarking on
administrative decisions of the Registry which have been decided without

involvement of the Defence, by the Registrar himself.
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And, your Honour, it is not relevant at all to the application that your Honours were
inviting submissions of. It was highly improper in our submission and should not
have been allowed.

(Redacted)

(Redacted)

(Redacted)

Your Honour, my learned friend really should have sat where he was, and let me put
it like that, because it was an improper use of court time, once again wasting

Mr Ruto's attendance before this Court.

PRESIDING JUDGE EBOE-OSU]JI: Counsel of victims is an officer of the Court, isn't
he? Isn't he entitled, if he has concerns he deems serious, to raise it?

MR KHAN: Your Honour, number one the answer is no, not unlimited. Firstly,
he'snot a party. And the drafters of the Rome Statute made it clear there are two
parties and we have a third participant that is granted such rights of audience as the
Bench may permit. And for the system to work, they must confine themselves to
what was envisaged by the drafters of the Rome Statute.

But, your Honour, to the extent that there was an issue, to dress it up or to hide it, slip
it in as a pretended relevance to a substantive submission, is unworthy of a member
of the Bar.

PRESIDING JUDGE EBOE-OSUJI: I think he was actually -- my understanding of
his submission is that those are further considerations that militate in favour of
granting the request at a minimum. That seems to be what he was saying, the barest
minimum, grant the request made by the Prosecution and here are further reasons
why.

MR KHAN: Well, your Honour, with respect I took a very different understanding.
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(Redacted)

(Redacted)

(Redacted)

But, your Honour, if there was any merit in that submission, my learned friend has
access to computers. A filing could have been put in that the Registrar could have
responded to.

PRESIDING JUDGE EBOE-OSU]JIL:  So your understanding was that he was applying
for postponement yet again?

MR KHAN: (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted) Well,

your Honours, if we are not allowed to have access to certain information from VWU
and we're told they're independent officers of the Court, on a much more objective,
much more third party issue, namely logistics, parties should leave it to the Registrar
to decide and if they've got concerns let them be well-reasoned in writing in the
normal fashion. But, your Honour, I may have concerns about the air conditioning
of this courtroom, but your Honours would laugh me out of court if I say, "Let's
adjourn because I'm not happy with the lack of natural light."

PRESIDING JUDGE EBOE-OSUJI:  And that's a very good point, Mr Khan. It's all

relative, whether or not he was saying do not proceed with the hearing or not. Idid
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not understand that, but he's here. He will tell us.

As you rightly pointed out, (Redacted)

(Redacted) It's all relative, isn't it?

MR KHAN: Your Honour, yes, but my objection was different. It was
inappropriate to raise this matter at this time in relation to protective measures. If
there was merit as it dealt with an administrative decision of the Registrar, there are
protocols to follow. Your Honours could even be seized of the matter, but it's not
necessary to have wasted court time to raise a matter that is clearly within the
province and responsibilities that the Assembly of State Parties have given to the
Registry.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. We've heard you on that.

Mr Kigen-Katwa?

MR KIGEN-KATWA: Your Honour, I understood my learned friend to be saying
that he has concerns with (Redacted)

(Redacted) He very specifically mentioned and referred

to subsequent witnesses.

And, your Honour, at the end of it I submit he did not say what that risk is except to
say this: (Redacted)

(Redacted)

And, your Honour, we take offence at that kind of submissions. I understand my
learned friend to be referring to Mr Nderitu as being the fountain of that contention,
and your Honour must have seen that there is in fact decorum and civility amongst
Kenyans. The mere fact that they are (Redacted)

(Redacted), the mere fact of that

(Redacted) is not a risk in itself.
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PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, I think you're taking the
submission too far. Idon't believe -- I did not understand the witness to be saying
it's all about (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

And, Mr Narantsetseg, do not reply to that point when you get up.

Continue.

MR KIGEN-KATWA: Your Honour, even in terms of the illustration of the past
witness, it will be recalled that eventually the identity of that witness was never
known.

However, your Honour, I apologise if I seem to have been -- to have misunderstood
my learned friend, but I understood him to be merely saying this: (Redacted)
(Redacted) That's

the way I understood him, (Redacted)

(Redacted) Your Honour, we pray that you

completely disregard the submissions made by my learned friend.

MR NARANTSETSEG: Thank you, Mr President, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Were you applying for postponement of this
witness's testimony?

MR NARANTSETSEG: Mr President, your Honours, I think you have understood
exactly what I meant. What I said is what I said. The Defence counsel do not need

to put words in my mouth. What I said was --
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PRESIDING JUDGE EBOE-OSU]JIL:  All right, then let's leave it at that.

MR NARANTSETSEG: -- we want your Honours to take into account these
circumstances. We do not, your Honours, make these submissions and your
Honours (Redacted)

(Redacted)

PRESIDING JUDGE EBOE-OSUJI:  All right. Mr Narantsetseg, I think we've got
your point.

MR NARANTSETSEG: Right.

PRESIDING JUDGE EBOE-OSU]JIL:  You said we understood what you said --

MR NARANTSETSEG: Right. Thank you.

PRESIDING JUDGE EBOE-OSU]JI:  -- the way I've summarised it. You need say no
more.

We will adjourn to consider this application. It's not the usual one. We will
consider -- one second, please.

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI:  All right. We will adjourn now. We will
merge the adjournment somewhat with the morning break but not all of it. So we'll
reconvene at 11.15 and then continue until the lunch-break time.

THE COURT USHER: All rise.

(Recess taken at 10.37 a.m..)

(Upon resuming in private session at 11.22 a.m.) * Reclassified as Open session
THE COURT USHER: All rise.

Please be seated.

THE COURT OFFICER: We're in private session, your Honours.

PRESIDING JUDGE EBOE-OSU]JIL:  Okay, let's go to public session.
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(Open session at 11.23 a.m.)

THE COURT OFFICER: We're in open session, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

We will render a ruling on the request made by the Prosecution.

The Prosecution made a request for protection - in-court protective measures - for
Witness 604 by their filing of 28 August 2014. In their request they asked for image
and voice distortion, use of pseudonyms, in-camera sessions and redactions to public
records when necessary to prevent identification.

As requested by the Chamber, the Defence for Mr Ruto and Mr Sang, as well as
counsel for victims, made oral submissions this morning.

Having considered the special specific circumstances of this witness, as well as the
assessment provided by the VWU and the oral submissions by the parties and
participants, the Chamber considers that the requested protective measures are
necessary not only for the reasons ordinarily canvassed in the past, but also the
specific circumstances of this witness about which we've heard submissions in the last
few days.

The Chamber therefore grants the following protective measures: The use of
pseudonym for the duration of the trial; voice and image distortion; testimony to be
given in private session for any identifying part of the witness's testimony and should
portions of the private session become -- there should also be protection -- redactions
for private sessions and there will be classification of such material where necessary.
The special measure was also requested by the VWU, on behalf of the witness, asking
that the image of the accused not be broadcast on the screen during his testimony.
The Chamber does not accept that measure. We reject it.

That is the Chamber's ruling on the protection measures.
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Can we now bring the witness in.

THE COURT OFFICER (via video link): Yes, Mr President, I will bring the witness
in.

PRESIDING JUDGE EBOE-OSUJI:  Mr Mutai?

MR MUTAI (via video link): Mr President?

PRESIDING JUDGE EBOE-OSUJI:  Yes. As we said you may remain seated during
the course of the proceedings, but during the Chamber's ruling on the 2nd you were
advised to instruct the witness on the matter concerning self-incrimination and the
duty to tell the truth. Did you do that?

MR MUTAI (via video link): Yes, Mr President. Ihave advised him on the
provisions of Rule 74 of the Rules of the Court.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

MR STEYNBERG: Your Honour, perhaps while the witness is being brought in, may
I also remind the Chamber of the necessity to remind the witness of Article 70. As
the Chamber is aware the Prosecution has not had the opportunity to prepare this
witness, so we have not given any warnings as the witness refused to meet with us.
PRESIDING JUDGE EBOE-OSU]JIL:  That is part of what we're going to do anyway.
Thank you very much.

(The witness enters the video-link room)

PRESIDING JUDGE EBOE-OSU]JI:  Witness 604, thank you very much for joining us.
Court officer, can you administer the oath, please.

THE COURT OFFICER (via video link): Yes, Mr President.

You can proceed. Read loudly.

WITNESS: KEN-OTP-P-0604

(The witness gives evidence via video link)
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THE WITNESS: I solemnly declare that I will speak the truth, the whole truth and
nothing but the truth.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much, Witness, for joining us in
our search for the truth in this case.

I don't know whether you have been following the proceedings when it was in the
public session, but one thing that I tell every witness that comes to court is that this
court belongs to them. This is your courtroom. It belongs to the international
community of which you are a member. So we want you to feel completely at home
as if you were in your own home. This is yours.

The way we do the work is through questions and answers. There will be lots of
questions, hopefully not too much of it, but the way the proceedings work is through
questions and answers. The lawyers will be asking you the questions and you will
be doing the answering.

The questions begin with the Prosecution counsel, who would ask you questions in
examination-in-chief. The Defence counsel would also take turns asking you
questions in cross-examination. The Defence counsel in this case would be counsel
for Mr Sang, Mr Kigen-Katwa, and also counsel for -- led by Mr Kigen-Katwa, and
counsel for Mr Ruto led by Mr Khan. They will take turns asking you questions.
The victims' counsel normally, if they applied for opportunity to ask witnesses
questions, we will consider the matter at the time.

So the Prosecution -- at the end of the questions from counsel for Mr Ruto and for
Mr Sang, the Prosecution may also ask you questions in re-examination. Generally
that is how the matters go, but it is also from time to time in cases where a witness -- if
there's an application made in the course of a witness's testimony by the person who

is asking questions in-chief - in this case that would be the Prosecutor - if they have a
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reason to say, well, the witness is a hostile witness to them, and that is a special
terminology in law, then they may make an application then to cross-examine the
witness. So the person who called you may end up cross-examining you as the case
may be.

In the particular circumstances of your case, in light of the litigation or the arguments
that were made in the last few days, we do not know whether the Prosecution may
make that application, but it is something I thought I should point out to you as a
possibility.

In all of this, as I said, there will be questions from you -- from the counsel to you and
you have to answer them. The lawyers are doing their job. I thought I should
stress that. Their job is not here to abuse you. And when occasionally you watch
movies and you see courtroom dramas, you see how -- lawyers beating up on
witnesses, being very aggressive. That is in the movies. It doesn't happen in this
courtroom. We do not allow it. We do not allow lawyers to behave like that. So
we will make sure that you are treated respectfully by the lawyers who ask you
questions.

Do not get overly concerned about the fairness of the question, whether or not this
lawyer is being fair, whether they're attacking you unnecessarily personally. This is
part of our job in making sure that you are treated fairly and respectfully.

So listen carefully to the questions asked of you. Make sure you understand the
particular question that you have been asked. Think about the answer you need to
give to that question and give it, give that answer.

If you basically work with that as a guiding principle, you will be doing well and
reducing any stress to you. Just listen to the question, understand the question. If

you have the answer, you give it. If you don't have the answer, you say so.
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Now, you have been administered the oath by the court officer and you promised to
tell the truth and nothing but the truth. That is all really that we require of you. It's
just that simple. Tell the truth and nothing but the truth.

Try not to engage in guesswork. Do the math in the facts, one plus one equals two.
Your job is not to give us that two. Your job is to just give us the one and the one
and the one. At the end of the day, the lawyers will argue whether or not it adds up
to two or three or four and we will come to a conclusion on that. So try not to jump
and draw inferences if you can. Stick to what you know for a fact and let the
lawyers and the Judges do the interpretation of those facts at the end of the day.

We are more interested in what you perceive personally, either what you saw
yourself or what you heard directly that's relevant or what you -- it's about your
feelings, your own feelings what we want. We don't want you to, to the extent
possible, be bringing in hearsay, what others said and that sort of thing. Try to keep
those to the minimum.

Now, I'm sure the court officer has advised you that the Prosecution had applied for
special measures to be given to you, and we have granted those special measures.
Again, part of all that is to enable you feel at ease in testifying truthfully. We have
given you certain protection measures like your image, your face will not be
broadcast to the public. Your voice also will not be directly broadcast to the public.
So what happens is there is some technology we have in the courtroom that will
distort your facial image that people may see on TV, they may not. The idea is to
ensure that they don't -- people don't know who you are, that's of the public. The
same thing will happen to your voice. And we're not using your name directly.
We're using pseudonym Witness 604. No one knows, members of the public, that is,

that that is who you are, the name, the real name attached to the pseudonym 604.
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And we are in private -- we will go into private session for certain critical information
that may reveal your identity.

Now, the reason I'm telling you all of this is it's important for you also to watch out
because we will not be in private session all the time. There are times when we will
be in public session. That means members of the public will be hearing your
testimony.

When we're in that mode, it is important for you to not give out information that may
lead people in the public who may know who you are, it will make it easier for them
to identify who is testifying, or even if they don't know you, something that they can
put together to identify who you are, information of that nature, you should try to
refrain from giving -- giving when we're in the public session. It does not mean that
you will not give this sort of information. It only means that if it is necessary to give
it, you will need to let us know and we will go into private session for that.

And that brings us to something that's very important that we do here. There

are -- apart from the Judges you see and the lawyers who will be asking you questions,
we have interpreters and court reporters who are also helping to make -- to keep a
record of these proceedings. Without them we cannot do our work successfully, but
we also try to make it easy for them. Try to speak in a moderate pace. Do not
speak too fast, also not too slow. There is something we call the five-second pause.
That is a pause that we require of witnesses or anyone indeed who is speaking in
court, a pause that needs to be observed between the person who asks you a question
and you beginning to answer it.

MR KHAN: Mr President, I do apologise. Idon't know if the audio is being
relayed to Nairobi. The screens have frozen on our side and I just wanted to make

sure that they are working in Nairobi so the witness can hear what instructions and
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advice you're giving, but --

THE WITNESS: Yes, I hear --

MR KHAN: -- our screens - our monitors - are frozen on the video link.

THE WITNESS: Yes, I hear, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  You can hear the audio?

THE WITNESS: Yes, I am -- I hear you.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much. So what I was saying is
it is important for you to observe -- count in your mind five seconds, one, two, three,
four, five, something like that, before you start answering the question. Are you still
with me?

THE WITNESS: I am still with you, Mr President.

PRESIDING JUDGE EBOE-OSUJI: Thank you. The need for that is to avoid two
people speaking at the same time, because the court reporters and the interpreters
hear you and me only through their headphones. So it's only when one person is
speaking at a time that they're able to understand what is being said. If you have
two people jamming the microphone speaking at the same time, they will not be able
to do their work very well. So it's always important to free up that space, the
tive-second pause, before you start speaking. The lawyers also will be observing
that rule. It's a rule that we require. It is very, very important, and that's why I
spend so much time on the matter.

So generally this is the advice that I give every witness, but in your case I'm required
to also advise you of the provision of Article 70 of the court's Statute. Article 70
makes it an offence to give false testimony. That means, again, what I told you
earlier, which you've undertaken to do, you must speak the truth at all times, nothing

but the truth. If you do not know the answer, you say so. If you do no longer
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1 remember, you let us know.

2 Ishould also tell you that in the course of your testimony, should you at any point

3 feel that the answer to a question you have been asked might incriminate you, you

4 should let me know. You're entitled to raise an objection at that time on the basis

5 that the answer you give might incriminate you.

6 Are you still with me?

7 THE WITNESS: Yes, my Honour.

8 PRESIDING JUDGE EBOE-OSUJI: Thank you very much. And when you make

9 that objection I'll be required to make a ruling on it, and that ruling might say, yes,
10  you will still have to answer the question because I will give you a certain assurance,
11 and that assurance being: Please go ahead and answer the question. The answer
12 you give may not be used against you directly or indirectly in any criminal
13  proceedings. That is an assurance that is up to the Chamber to give to you if we
14  deem it appropriate at the time, but that assurance, as you know, has already been
15 given. We gave it in the ruling we made on 2 September. Nevertheless, if you feel
16  aneed to again raise the concern that an answer may self-incriminate you, feel free to
17 do so.
18  Your lawyer as well, Mr Mutai -- Mr Mutai, you're there?
19 MR MUTAI (via video link): I'm there, Mr President.
20 PRESIDING JUDGE EBOE-OSUJI: Thank you. Your job is also to assist in that
21 regard. Thatis, in fact, your primary responsibility and that is why you are retained.
22  When that objection is raised, as I said, we'll consider it, but in our ruling of two days
23  ago, we gave that assurance. We also, Witness, indicated that the evidence you will
24  give in relation to any part that may raise questions about self-incrimination will be

25 given in private session so that it is not broadcast to the public. We've also indicated
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that your identity is being protected. That also means that any answer you give to
that question will continue to be treated as confidential. It will not be disclosed by
anyone in any manner except, except in any proceeding against you that involves the
Prosecutor saying you lied while giving us your evidence in this case. That is the
only time that such material may be used against you.

The accused persons, their lawyers and the participants as well as court staff present
in the courtroom or who otherwise have access to your evidence have been
specifically cautioned, and I repeat that caution, that any breach of this order may
result in prosecution or sanctions against them under Article 71 of the Statute.
Again, as part of reassuring you against self-incrimination, the confidential transcript
created from such testimony of your evidence will be placed under seal and will not
be released without a court order here. And the Court will apply other appropriate
protective measures to any subsequent decisions in order to give effect to this
particular order.

So all these are things we've gone out of our way to do to ensure that you give your
testimony without fear, undue fear that is, of self-incrimination resorting from what
you say.

Did you get all of that?

THE WITNESS: Yes, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  All right. Thank you very much.

With all that out of the way, I will now hand over the proceedings to the Prosecutor.
MR KHAN: Mr President, before that's done, I would ask -- reference has been
made to Article 70 and that complaints can be made and investigations can be
launched for giving false evidence.

Your Honour, I would urge the Bench to consider informing the witness that Article
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1 70 has a maximum period of imprisonment of seven years as well as a fine that may
2  be imposed.
3 Your Honour, of course, the Rules allow that warning to be given to the witness. It
4 may make the reference to Article 70 a little bit clearer, that it's not only an offence to
5 lie, but it's an offence punishable with imprisonment and/or fine.
6 PRESIDING JUDGE EBOE-OSUJI: Mr Khan, I think enough was said on the matter.
7 Let'sleave it at that. The witness heard you.
8 MRSTEYNBERG: Your Honours, since the -- my learned friend has effectively
9 given the warning already, perhaps I should correct him.
10 PRESIDING JUDGE EBOE-OSUJL:  All right. We will -- because the video has been
11  frozen for so long, it makes -- the court officer should try and attempt to reconnect it.
12 MRKHAN: I'm grateful. And Mr President, just for clarification, of course it's
13  imprisonment or fine. But, your Honour, the reason I raised it was simply the terms
14 of the Rule that made it a mandatory obligation for the witness to be warned of the
15 provisions of Article 70 and the consequences of potential consequence of breaching
16  those requirements and giving false evidence.
17  Your Honour, ordinarily the Bench hasn't required it because all of that is explained
18  to the witness, we're told, and undertakings are given, but because that doesn't seem
19 to have been the case I was just trying to be cautious and advising that the witness be
20 informed. Ijust wanted to explain my position. I'm grateful.
21  PRESIDING JUDGE EBOE-OSUJI: We give the specific direction, didn't we, to the
22  counsel, Mr Mutai?
23 MRKHAN: Well -
24 MR MUTAI (via video link): He has -- directed, given, Mr President.

25 MRKHAN: Your Honour, I think my learned friend didn't refer. He didn't say
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that he had given the instruction under Article 70 and the terms that are required in
the Rules, but I'll say no more.

PRESIDING JUDGE EBOE-OSU]JI: Mr Mutai, what is the situation?

MR MUTAI (via video link): MTr President, I explained to the witness about the
provisions of Article 70, the penalty under Article 70(3), that is the possibility of five
year imprisonment or fine, and also the provisions of Rule 74 on self-incrimination.
All those have been explained to the witness.

PRESIDING JUDGE EBOE-OSUJI: I thought I understood the matter in that way.
Mr Steynberg, you were saying something?

MR STEYNBERG: Well, although the record hasn't correctly captured it, Mr Mutai
has clarified the penalty is not in fact seven years but five years. Idon't think -- the
record said "fine," but I understood Mr Mutai to say five years or fine.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. Let's, court officer, redial the line and
then we'll proceed.

THE COURT OFFICER (via video link): Yes, Mr President, we will redial right now.
Mr President, we are back and we can see you and hear you --

PRESIDING JUDGE EBOE-OSU]JI:  All right.

THE COURT OFFICER (via video link): -- right now.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Mr Steynberg, please proceed with your examination-in-chief.

MR STEYNBERG: Thank you, your Honours.

May I just confirm that the Bench has before it copies of the Prosecution PIS and the
binders that were handed out?

PRESIDING JUDGE EBOE-OSUJI: How many binders did you hand up?

MR STEYNBERG: It should be one for each -- for each Judge, your Honour.
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PRESIDING JUDGE EBOE-OSU]JI:  All right, yes.

MR STEYNBERG: Your Honour, the PIS form has also been provided electronically
to the CMS representative at the remote location. I understand that for security
reasons they propose to show it to the witness in electronic rather than printed form.
And may I start by then asking the CMS to call up the PIS and, in particular, the page
5 of that document.

Mr Court Officer, can you hear me?

THE COURT OFFICER (via video link): Yes, Mr Steynberg. The PIS is being
shown to the witness in an electronic form at page 5. If I'm correct, it's the last page.
MR STEYNBERG: That's correct. The CV, personal information page.

THE COURT OFFICER (via video link): Yes, it's being pointed out to the witness.
MR STEYNBERG: And while the witness has a look at that, may I just confirm that
my learned friends have no objection to the Prosecution using the CV? I understand
that the representatives of the Sang Defence have indicated they have no objection,
but I haven't heard from Mr Ruto's Defence.

MR KIGEN-KATWA: We confirm that we've indicated we have no objection, your
Honours.

MR FAAL: Mr President, the Ruto Defence has no objection.

MR STEYNBERG: I'm grateful, your Honours.

QUESTIONED BY MR STEYNBERG:

Q. (Redacted), the reason why I've called this form up is to avoid having to go
unnecessarily into private session to elicit all this information. Have you had an
opportunity to read through that information?

PRESIDING JUDGE EBOE-OSU]JI:  Let's stop. Letusstop. Let's gointo private

session. Before we do, I want to confirm the logistics on the other end.
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1 Normally when I advise witnesses about the proceedings, if matters were happening
2 everyone -- with everyone in this courtroom, there are some systems we have in the
3 courtroom that tells witnesses and lawyers when we are in the public session and
4  when we're in private session, that involves some -- in this courtroom there is a red
5 button -- there is a button that lights up red on the witness stand, and when we are in
6 public session it is red, but when we are in private session that button lights up green.
7 Witness, you're not in the courtroom, but I want to ensure -- I want to inquire whether
8 we have the same arrangement on the other end?
9 THE COURT OFFICER (via video link): MTr President, if I may intervene? We
10 have--
11 PRESIDING JUDGE EBOE-OSUJI: We're now in public session, but yes.
12 THE COURT OFFICER (via video link): Yes. We have the -- the same
13 arrangements in the sense that everybody here can see in the transmission whether
14  we are in closed session with the "CS" initials, private session "PS" initials and no
15 initials at all means that we are in open session. And this has been explained to the
16  people that are here.
17  PRESIDING JUDGE EBOE-OSUJI:  And the witness understands it?
18 THE WITNESS: Yes, your Honour.
19 PRESIDING JUDGE EBOE-OSUJI:  All right. So watch out for that system, Witness.
20  So that also -- you will hear announcements being made by court officers when we
21  are going into public session and when we are coming out and going into private
22  session. You will be hearing the announcement, but also please keep an eye to the
23  physical system you have over there that will assist you.
24 We'll go into private session now and try that system out.

25  (Private session at 11.57 a.m.) * Reclassified as Open session
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THE COURT OFFICER: We're in private session, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  (Redacted)

(Redacted)

MR STEYNBERG: May I proceed, your Honour?

PRESIDING JUDGE EBOE-OSUJI:  Yes, proceed.

MR FAAL: Mr President, perhaps before we start, I know we had raised this
objection before, but we have a problem with the PIS because, looking at it, it looks
like it aides the witness in his testimony, it looks like it's a chronology of what to talk
about, and we wonder whether it is in fact important that all these names and all
these locations be redacted from the testimony. Imean, it -- it makes difficult
reading the transcript and it aides the witness.

I mean, take for instance, Mr President, (Redacted) is it necessary to

have that redacted? (Redacted) is it necessary to have that redacted? The

names of people who had been mentioned previously in other testimonies; is it
important to have all those redacted? So it appears that this really is an
aide-mémoire for the witness as to what to testify about, what to talk about. It's --1
mean, I think we have serious problems in that it aides the witness to talk about
things that the Prosecution want him to talk about. Fifty-five names; is it important
to have all that redacted? Would that information, say the name of a particular
individual who lives in (Redacted), would that help identify the witness? We wonder.
So we think this should be changed. Thank you, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg?

MR STEYNBERG: Well, your Honours, I note that the preparation of the Protected
Information Sheet was a direction which came from the Chamber. It was not the

Prosecution's initiative.
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Having said that, the particular persons listed in the PIS, they are numerous and I
concede there are 55, but if one has regard to the witness's statement there are a large
number of people mentioned by the witness.

Now, whether or not that information will be identifying will, of course, depend on
the context in which that evidence gave. If the witness is to say that -- we are in
private session now, so if the witness is to say that on a certain date at a certain place
he met with the witness -- the person whose name is at (Redacted), that

may be an incident which might identify the witness.

Now, I must say that --

PRESIDING JUDGE EBOE-OSUJI:  All right, let's do this. Proceed. Your point is
that you do consider it necessary to have these names on the PIS?

MR STEYNBERG: Your Honour, the alternative is a far more liberal use of private
sessions --

PRESIDING JUDGE EBOE-OSU]JI: Private sessions.

MR STEYNBERG: -- which my learned friends have -- have objected to in the past.
So those I understand are the options.

PRESIDING JUDGE EBOE-OSUJI:  Mr --

MR KHAN: Mr President, could I just make a small suggestion? Your Honour, of
course these PISs are helpful and we say they need to be tailored according to the
witness concerned. Here, of course, it's not a five or six names, it's a massive amount
of names. And my learned friend, Mr Faal's, point of course is so extensive are the
names and the order of the names it is basically a walkthrough, a statement which is
inappropriate.

We say that the better way is the Prosecution of course normally organise their

testimony in segments. There's nothing to stop them give five or six names at a time,
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and, your Honours, that may mitigate some of the prejudice that this extensive form
with the extensive locations could have to the Defence.

Your Honours, of course, one of the aspects your Honours want to assess, in order to
assess credibility, is recollection. And here the Prosecution have presented not two
or three names but, really, a massive amount of names in a certain order and a
number of locations. That could be -- the danger of that polluting the testimony
could be removed, we say, by adding names as we go along. So what I would urge
as we -- you know, perhaps over the lunch-break, is smaller PISs be given, we can
number them A, B, C, D and E, and each time a certain number of names can be
added.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. Mr Khan, can you --

MR KHAN: Your Honour, we did this ourselves with several witnesses.
PRESIDING JUDGE EBOE-OSUJI:  Wait, wait.

MR KHAN: We added several PIS forms.

PRESIDING JUDGE EBOE-OSU]JIL: ~ All right, one second. Is this something you can
do?

MR STEYNBERG: Your Honour, the additional difficulty the Prosecution obviously
has with this witness is that we have not had the opportunity to conduct any witness
preparation. We really have very little idea what the witness is going to talk about
and what he's going to say when he's asked. So even more so than the witnesses to
date it presents a great challenge for the Prosecution to try to tailor a document like
this, and in these circumstances we felt it necessary to provide for all opportunities
and all circumstances.

PRESIDING JUDGE EBOE-OSUJI:  All right.

(Trial Chamber confers)

04.09.2014 Page 39



ICC-01/09-01/11-T-129-Red-ENG WT 04-09-2014 40/100 SZ T

Pursuant to Trial Chamber V(&) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0604

PRESIDING JUDGE EBOE-OSUJI:  We will proceed as itis. If that is an objection, it
is overruled.

Prosecution, please proceed.

MR STEYNBERG: Thank you, your Honours.

Q.  Are yous still with me, Mr Witness?

PRESIDING JUDGE EBOE-OSUJI: How long do you intend to be in private session?
MR STEYNBERG: Well, your Honours, I hadn't actually asked to go into private
session. I was content to deal with the personal information in public session.
PRESIDING JUDGE EBOE-OSU]JI:  (Redacted)

(Redacted) --

MR STEYNBERG: Ah.

PRESIDING JUDGE EBOE-OSU]JI:  (Redacted)?

MR STEYNBERG: (Redacted)

PRESIDING JUDGE EBOE-OSUJI:  Okay, all right. We'll go back to public session
then. Be careful.

MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  We will go back to public session.

(Open session at 12.04 p.m.)

THE COURT OFFICER: We're in open session, your Honours.

MR STEYNBERG:

Q. Thank you, Mr Witness. Are you with me?

A.  Yes, I'm with you.

Q. Have you now had an opportunity to peruse the personal information which
appeared on the PIS sheet displayed to you on the screen?

A.  Yes, yes.
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Q. And what are your observations, if any, on that information? Is it correct, or is
there anything you would like to change?

A.  (No audible response)

Q. Mr Witness, is that information correct? Can you confirm that please?

A.  Yes.

Q. Thank you very much. Now, without giving specifics of your exact address or
exact suburb where you lived, where were you -- which area were you staying in in
2007?

A. (Redacted)

Q. Andis it correct that is in the Rift Valley?

A.  Yes.

MR STEYNBERG: And I note that from the information you've given in your CV
there seems to be a gap for the year of 2007.

And, your Honours, I'm afraid I'm going to have to ask to go into private session for
approximately five minutes.

PRESIDING JUDGE EBOE-OSU]JI: For about five minutes? Private session then.
We'll try and make it sooner than that, but -- come out sooner than that, that is, but
we'll go into private session for now.

(Private session at 12.06 p.m.) * Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.

MR STEYNBERG: Thank you.

Q. Ipoint out from the information that you've given us in your CV that from (Redacted)
(Redacted); is that correct?

A. Yes, it is correct.

Q. And what is the closest town to (Redacted)?
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Pardon?

What is the closest town - large town - to where (Redacted)?

> O >

(Redacted)

Q. Thankyou. Your CV then says that from (Redacted)

(Redacted); is that right?

A. Yes, it is correct.

Q.  What your CV doesn't say is what you were doing between (Redacted).
Can you please clarify that?

A. Yeah, (Redacted)

Q. Andis it at that time that you started your (Redacted)

(Redacted)?

A.  That was before, yes.

Q.  And again for the Court, can you tell the Court which area is (Redacted)?
What's your closest town there?

A.  Yes, (Redacted).

Q. And again to give us an idea of the geography, how far is (Redacted)?

A. Itis around (Redacted)

Q. Allright. And while we're in private session, perhaps I can just clarify a
couple more personal details. It's common cause in this trial, in other words the
parties all agree, that in December 2007 there was a presidential election held in
Kenya; is that correct?

A. Itis correct.

Q.  And the two main parties vying for presidential appointment were the Orange
Democratic Movement, or ODM, and the PNU; is that correct?

A. Itis correct.
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Q. Canyou tell the Chamber, please, which party you supported in the run-up to
the 2007 elections?

A. (Redacted)

Q. And besides supporting the party, (Redacted)

(Redacted)

A. (Redacted)

Q. And last question in private session, on the voting day, which we have heard as
27 December 2007, what were you doing (Redacted) on that day?

A. (Redacted)

(Redacted)

(Redacted)

(Redacted).

Q. (Redacted)

A. (Redacted)

MR STEYNBERG: Thank you, your Honours. May we go back into private -- to
public session?

PRESIDING JUDGE EBOE-OSU]JI:  Back to public then.

(Open session at 12.11 p.m.)

THE COURT OFFICER: We're in open session, your Honours.

MR STEYNBERG: Thank you.

Q. Mr Witness, can you please tell the Court what was the atmosphere like in
Turbo -- Turbo in the months leading up to the 2007 election?

A. The tension was very high towards general election.

Q. And, in particular, what was the atmosphere like amongst PNU supporters in

Turbo at that time?
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A.  There was a kind of hatred between the PNU supporters and the ODM
supporters.

Q.  Just to make sure I heard you correctly, did you say "a kind of hatred"?

A.  Yes.

Q. And, in general, which ethnic groups were supporting the PNU and the ODM
respectively in Turbo at that time?

A.  The PNU supporters were majorly from the Kikuyu community. Then for the
ODM we had the Kalenjins, the Luhyas and the Luos who were -- who were found in
Turbo.

Q. And tell the Court please -- well, firstly is it correct that there were some
Kalenjins who supported the PNU, although the majority supported as you say the
ODM? Is that correct?

A.  Yes, there were some Kalenjins who supported PNU.

Q. And what was the attitude of the Kalenjin minority (sic) towards those Kalenjin
people who supported the PNU?

PRESIDING JUDGE EBOE-OSUJI: Can you take that question again?

MR STEYNBERG: Yes, I think -- I think there's been a -- either I misspoke or the
record isn't correct, but I'll repeat it.

Q.  What was the attitude of the Kalenjin majority who supported the ODM
towards those Kalenjin members who supported the PNU?

A.  Yeah, the majority had negative attitudes toward the minority who supported
PNU.

Q.  During the election period, that is December 2007 to December 2008, did you
remain in the Turbo area or did you leave the Turbo area at any time?

A. Iremained in Turbo throughout.
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MR STEYNBERG: Your Honour, private session please for approximately five
minutes. Ineed to get some details of a relative; a relative of the witness.
PRESIDING JUDGE EBOE-OSU]JI:  Private session.

(Private session at 12.15 p.m.) * Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.
MR STEYNBERG: Thank you.

Q. (Redacted)?

A.  Yes.

Q. (Redacted)?

A. (Redacted)

(Redacted)

(Redacted)

Q. (Redacted)?

Yes.

(Redacted)?

(Redacted)

(Redacted)?

(Redacted).

Do you recall what date that was?

Yeah, it was that night of 30th.

The night of the 30th?

Yes.

(Redacted)?

I can't recall that now.

c o> 0 » 0 >» 0 » 0 >» 0 »

Mr Witness, did you make a note of these dates anywhere, keep a record of the
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1 date (Redacted)?
2 A. Yes, Imade.
3 Q. And where did you make that note?
4 A. Imadeit on my diary.
5 Q. Soare you saying you were keeping a diary at the relevant time? We're talking
6 December 2007 and January 2008; is that right?
7 A, Yes.
8 Q. And well, perhaps I should come back to that one. One second.
9  Yes, you've not been able to recall the date (Redacted).
10  Would it assist you to refer to your diary to check that date? Did you hear my
11  question?
12 A. Yes, I've heard you.
13 Q. Would it help you to check -- you said you kept a record of these dates in your
14  diary. Would it help you to refresh your memory to check your diary as to that
15 date?
16 A. Okay, yes.
17 MR STEYNBERG: Your Honours, if I may ask the court officer to call up --
18 PRESIDING JUDGE EBOE-OSUJI:  Are you applying to show the witness this diary?
19 MR STEYNBERG: Iam, your Honours. I first--
20 PRESIDING JUDGE EBOE-OSUJI:  (Overlapping speakers)
21 MR STEYNBERG: -- would like to ask him to identify the front cover of the diary as
22  his diary and then I'll ask that the relevant entry be pulled up.
23  PRESIDING JUDGE EBOE-OSUJI:  First of all you need to make an application
24 clearly in that regard - now you have done - so that the counsel may have an

25 opportunity to indicate any objection or none.
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MR STEYNBERG: TIapologise, your Honour.

PRESIDING JUDGE EBOE-OSUJI: Right. Is there any objection?

MR FAAL: No objection, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Kigen-Katwa?

MR KIGEN-KATWA: None, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

All right, please proceed.

MR STEYNBERG: Thank you, your Honour.

Court officer, may I ask you please to call up Prosecution Exhibit
KEN-OTP-0109-0157?

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, is it in the bundle?

MR STEYNBERG: Itis indeed, your Honour. It's at tab 23.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. You know we're now using one
screen for the video, so it's important to let us know where things are in the bundle
when you get there.

THE COURT OFFICER (via video link): Mr President, the document as referred to
by counsel is being shown to the witness, first page.

MR STEYNBERG:

Mr Witness, do you see that document?

Yes, I am seeing.

And is it correct that's your name that appears on the front page?

Yes, it is mine.

And can you confirm for the Court what is this document?

This is a diary.

o o> 0 > 0o >

Whose diary?
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1 A. It'smine.

2 MRSTEYNBERG: If the Chamber will bear with me, please?

3 PRESIDING JUDGE EBOE-OSU]JI:  Did you say tab 23?

4 MR STEYNBERG: Iunderstand from my list, your Honours, it is tab 23. Do your
5 Honours have the -- we're in private session so I can read it out. It's -- it looks like
6 (Redacted)

7 (Redacted). Isee your Honour has that document.

8 Having identified the document then, may I please ask the court officer to call up

9 ERN KEN-OTP-0109-0173?

10 Q. Do you have that, Mr Witness?

11 A.  Yes.

12 Q. And does that refresh your memory as to the date (Redacted)?
13 A, Yes.

14 Q. What was that date?

15 A, 1st.

16 Q. 1 January 2008?

17 A. Yes.

18 MR STEYNBERG: Allright. Just for the record, the words appearing there simply
19 say, it looks like, (Redacted)

20 Q. Who are you referring to when you say (Redacted)?

21 A. (Redacted)

22 MR STEYNBERG: Your Honours, there are other pages I could show the witness on
23 which the name appears, but there is other information which I imagine the Defence
24 would object to me showing to the witness at this stage, so I'll refrain from doing so at

25  this point.
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Thank you, Mr Court Officer. You may remove that document.

Your Honours, we can go back into public session.

PRESIDING JUDGE EBOE-OSU]JI:  Public session.

(Open session at 12.24 p.m.)

THE COURT OFFICER: We're in public session, your Honours.

MR STEYNBERG:

Q. Mr Witness, at the time of the 2007 election, which electoral district did Turbo
fall under?

A.  Eldoret North.

Q. And who was the PNU candidate for Eldoret North?

A.  Wehad a KANU candidate which was an affiliate party of PNU and the
candidate was Jonathan Bii.

Q.  And were the PNU supporters behind Mr Bii as an affiliate of the PNU party?
A.  Yes.

Q. Do you know why the PNU did not have its own candidate for that
constituency?

A. Idon't know.

Q. And who was the ODM candidate for that area?

A. It was William Ruto.

Q. Are you aware, Mr Witness, whether there was any primary elections for the
ODM candidate for Eldoret North or whether Mr William Ruto stood unopposed?
A. He stood unopposed.

Q. Mr Witness, what can you tell the Court about Mr Ruto's influence in the
Eldoret North constituency in particular and in the greater Rift Valley in general?

A. Icansay that he is among the leaders that -- that are -- that are elected
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from -- from Rift Valley in general and I can say that the community or the Kalenjin
community, we rely so much on him as the point man since almost every community
in Kenya has their point man.

Q. And can you perhaps elaborate on what you mean by "point man"?

A. Yeah. WhenIsay "point man," I mean that politically in Kenya of late we are
saying that it is coalitions which forms the government, so -- and before coalitions
have been formed, there is MOUs or memorandum of understanding, those
pre-election agreements, so for the people from Rift Valley, the leader now at the
present is -- is William Ruto.

Q. Allright. I'dlike to concentrate or focus your attention, if I can, not on the
present but on the period leading up to the 2007 elections.

PRESIDING JUDGE EBOE-OSUJI: Before you do, Witness, I want to make sure that
what you said is clearly captured on the record. There is MOU or Memorandum of
Understanding. Did you say pre-election agreements or coalition arguments?

THE WITNESS: Your Honour, I said pre-election agreements.

PRESIDING JUDGE EBOE-OSUJI: Pre-election agreements. All right, thank you.
THE WITNESS: Yes.

MR STEYNBERG: Your Honour, and I believe similarly at line 17 it should be
coalition agreements not coalition arguments.

PRESIDING JUDGE EBOE-OSU]JI: So that is a correction, isn't it, Witness?

THE WITNESS: Yes, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MR STEYNBERG:

Q.  And this position of point man, as you've called it, what was the Kalenjin word

used to describe Mr Ruto's position in Kalenjin society?
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1 A. For sure there is no such a name that is -- that is used.
2 Q. Allright, I'll come back to that. And can you give the Court any
3 influences -- any examples of Mr Ruto's influence in the Kalenjin community at the
4 relevant time, 2007? Did you understand the question, Mr Witness?
5 A. You can repeat again.
6 Q. Yes. I'veasked you certain questions about the influence which Mr Ruto held
7 in the Kalenjin community. Well, perhaps let me just clarify that. In 2007 now can
8 you confirm or can you tell the Court what was Mr Ruto's influence in the Kalenjin
9 community in Turbo and the Rift Valley?
10 A. Yes. Ican say thatthe Kalenjin community voted for ODM and the
11  presidential candidate Raila Amolo Odinga because Mr William Ruto was -- was
12 among the -- the founder members of ODM.
13 Q. Areyou able, Mr Witness, to give the Court any examples of Mr William Ruto's
14 influence in the Kalenjin community in the period leading up to that election?
15 A, Tcan't
16 Q. Thankyou. You've told the Chamber that the Kikuyu population of the
17  Rift Valley was mainly supportive of the PNU; correct?
18 A. Correct.
19 Q. And you've told the Chamber that there was a hatred at the time, in your words,
20 between the Kikuyu and the Kalenjin community; is that right?
21 A. That's correct.
22 Q. Inthelead up to the 2007 elections, can you tell the Chamber about any
23  incidents or any examples of the problems between the two communities in the Turbo
24 area prior to the elections?

25 A. Canyou repeat that question again, please?

04.09.2014 Page 51



1CC-01/09-01/11-T-129-Red-ENG WT 04-09-2014 52/100 SZ T
Pursuant to Trial Chamber V(&) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0604

1 Q. Yes, I'll try to make it simpler as well. Can you give the Chamber any
2  examples of problems or incidents involving the Kalenjin and the Kikuyus in the lead
3 up to the 2007 election in Turbo?
4 A. There was no problem before the elections.
5 MRFAAL: Mr President, perhaps the question could be better clarified. The
6 witness did not testify to the fact that there were problems between Kikuyus and
7 Kalenjins; witness talked about problems or hatred between supporters of ODM and
8 supporters of PNU. So the question should be clarified, at least along those lines.
9 PRESIDING JUDGE EBOE-OSUJI:  So the witness's answer is not sufficient?
10 MRFAAL: Beg your pardon, Mr President?
11  PRESIDING JUDGE EBOE-OSU]JI: The witness's answer to the question is not
12 sufficient?
13 MRFAAL: We would leave it, but I thought perhaps the best situation would have
14 been a clarified question to give the witness an opportunity to --
15 MR STEYNBERG: Thank you, your Honours. I will take up Mr Faal on his
16  suggestion.
17 Q. IfI'haven't made it clear, or if I haven't asked a follow-up question, did you
18 tell the -- well, you told the Court about hatred, if my learned friend is correct,
19 between PNU supporters and ODM supporters; is that right?
20 A. Yes.
21 Q. What was the relationship like in general between the Kalenjin community and
22 the Kikuyu community of Turbo in the lead up to the 2007 elections?
23 A. Yes. The relationship was not -- was not good because that -- I had said before
24 that that the political tension was very high and each community was expecting

25  their -- where they support to win. So there was no that much friendship between
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1  the two communities.
2 Q. And are you aware of any occasions where any public statements were made in
3 relation to the relationship between these two communities?
4 A. I'mnotaware.
5 MRSTEYNBERG: Your Honour, may I briefly go into private session? I wish to
6 ask one or two questions about the witness's capacity at the time of the lead up to the
7 elections which may be identifying.
8 PRESIDING JUDGE EBOE-OSU]JI:  For how long?
9 MRSTEYNBERG: Not more than two or three minutes, your Honours.
10 PRESIDING JUDGE EBOE-OSUJI:  All right. We go to private session.
11  (Private session at 12.35 p.m.) * Reclassified as Open session
12 THE COURT OFFICER: We're in private session, your Honours.
13 MR STEYNBERG: Thank you.
14 Q. Mr Witness, now, you've told the Chamber that you were (Redacted)
15 and you've told the Chamber about the attitude of the Kalenjin community towards
16  PNU supporters. What was the --
17 A. Yes.
18 Q. Ibegyour pardon, I spoke over you. What was the atmosphere like amongst
19 (Redacted) in the period leading up to the elections?
20 A. Itwastense.
21 Q. Why wasittense?
22 A. Icansay because there was that political tension and there was that fearing each
23  other.
24 Q. (Redacted) what were they fearing?

25 A. (Redacted) it was not going well
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with the -- with the village where you come from, so because the villagers expected
everybody to -- to support the ODM because it was the party majority of the
community supported.

Q.  So what did they fear would happen?

A. Tcan'tsay. Idon'tknow what they were fearing.

Q. Well, let's talk about you. You told us you (Redacted) Did you fear
anything?

A. Tdidn't.

Q.  While we're in private session, in your capacity as (Redacted)
(Redacted)?

A. (Redacted)

Q. (Redacted)?

A.  Yes, yes.

Q. Did you attend any (Redacted) or the rallies of Mr Bii, the

KANU candidate, leading up to the elections?

A.  Tdidn't.

Q. Areyou aware of any problems that occurred during the course of PNU rallies
that were held in the Turbo area in the lead up to the 2007 elections?

A.  Yes.

MR STEYNBERG: Perhaps we can go into public session, your Honour.
PRESIDING JUDGE EBOE-OSU]JI:  Public session.

(Open session at 12.39 p.m.)

THE COURT OFFICER: We're in open session, your Honours.

MR STEYNBERG: Thank you.

Q. And I can repeat that last question. It didn't need to be in private session.
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Can you confirm that you told the Court you were aware of problems that occurred
during the course of PNU rallies in the Turbo area; is that -- is that right?

A.  Yes.

Q.  Tell the Court about those problems, please.

A. There was a day, I don't remember the date, that the PNU supporters held a
rally at the Turbo -- in St Columban's Primary School ground.

Q. Yes. And what happened?

A.  Then -- now there was some confrontation between the ODM supporters and
the PNU supporters.

Q. And what happened?

A. The ODM supporters teared President Kibaki's campaign pictures that had been
mounted on the walls.

They tore down the campaign pictures of Mr Kibaki?

Yes.

Yes. What else?

Yeah, that is the only thing I'm aware.

S

You spoke in your previous answer about confrontations between the ODM
supporters and PNU supporters. What confrontations were those?

A. The ODM supporters were saying that the meeting should not take place while
the PNU were saying the meeting should take place.

Q. Yes. And what happened during the course of that confrontation?

The police came and -- and calmed the situation.

Was there any violence at that time?

There was no violence.

S

Very well. Now, did you ever attend any rallies held by the ODM?

04.09.2014 Page 55



1CC-01/09-01/11-T-129-Red-ENG WT 04-09-2014 56/100 SZ T
Pursuant to Trial Chamber V(&) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 8 January 2015, the version of the transcript with its redactions becomes Public

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0604

1 A. Inever attended.

2 Q. You've told the Chamber that Mr Ruto was the ODM candidate for the area,

3  that's Eldoret North. Did you ever hear Mr Ruto speaking publicly during the

4  campaign period?

5 A. Ididn't hear him.

6 Q. Were there any other occasions other than political rallies where you heard

7 Mr Ruto speak, or you were present when Mr Ruto was speaking publicly?

8 A. No.

9 MRSTEYNBERG: If the Court will bear with me, please?
10 Q. Allright, I'll come back to that point in a moment. So you've told the Chamber
11 today that you're unaware of any incidents between the Kikuyu and the Kalenjin
12 community in the lead up to the 2007 elections; did I understand you correctly?
13 A, Yes.
14 Q. What happened after the elections, on the -- the elections on 27 December 2007,
15  were there any incidents that you witnessed or are aware of that occurred after that?
16 A. There wasn't.
17 Q. Letmejust clarify because I've actually asked you two questions. Did you
18  witness any incidents after the 2007 elections between the Kalenjin and the Kikuyu
19 communities in Turbo or around Turbo?
20 A. Ididn't
21 Q. And doIunderstand from that answer that you didn't witness any violence in
22 or around Turbo after the 2007 elections?
23 A, Yes.
24 Q. Were you aware of any violence taking place that you did not personally

25 witness?
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1 A Yes.

2 Q. And from where did you get that information?

3 A. Yeah, I heard people saying and also -- yeah, I heard people saying.
4 Q. Saying what, Mr Witness?

5 A. Talking about the -- the violence that had happened.

6 Q. Who are these people?

7 A. Yeah, my neighbours.
8 MRSTEYNBERG: Your Honour, I wish to discuss a few names that may be
9 identifying. Iwonder whether I might go into private session again for three or four
10  minutes?
11 PRESIDING JUDGE EBOE-OSUJI:  Private session.
12 (Private session at 12.46 p.m.) * Reclassified as Open session
13 THE COURT OFFICER: We're in private session, your Honours.
14 MR STEYNBERG: Thank you.
15 Q. Mr Witness, now that we're in private session, can you tell us who these

16  neighbours are that made reports to you about violence?

17 A. (Redacted)

18 Q. Canyou please spell that for the record, the surname.
19 A. (Redacted)

20 Q. Surname?

21 A. (Redacted)

22 Q. (Redacted)

23 A.  Yes.

24 Q. Whoelse? Who else?

25 A. (Redacted)
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1 Q. (Redacted)
2 A, Yes.
3 Q. Whoelse?
4 A. (No audible response)
5 Q. Isthere anybody else, a neighbour of yours?
6 A. No.
7 Q. No?
8 A. [Idon'tremember.
9 Q. Youdon't remember?
10 A. Yes.

11 MR STEYNBERG: The Court will bear with me, please.

12 Q. (Redacted)?

13 A. (Redacted)

14 Q. (Redacted)?

15 A. (Redacted)

16 MR STEYNBERG: Thank you, your Honours. We may go back into public session.
17 PRESIDING JUDGE EBOE-OSUJI:  Public session.

18 (Open session at 12.48 p.m.)

19 THE COURT OFFICER: We're in public session, your Honours.

20 MR STEYNBERG:

21 Q. Youreferred a while ago, Mr Witness, to a negative attitude towards -- the

22 Court will bear with me, please. Let me check the record, your Honours, so I don't
23  put anything incorrect. Yes. In fact, you said that the majority of the Kalenjin

24  population in Turbo had a negative attitude towards the minority who supported the

25 PNU. I'mreferring to the record at page 64, lines 20 and 21. Can you give any
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examples of that negative attitude towards PNU supporters by the Kalenjin in the
area?

A. Icansay that it has been common that whenever we go for elections the parties
that -- that are contesting - and I can say those who are hotly contesting - tend to not
be friendly to each other, because every group expects the other one to be a winner.
And concerning what you have asked me is that you feel -- you feel when you are
with the people then -- especially maybe in groups in trading centres you find people
talking bad about a certain party and talking badly about those people who support
the party.

Q. And when they were talking badly about -- well, let me confirm. Are you
referring to Kalenjin people talking badly about PNU supporters? Do I understand
you correctly?

A. It was two-way traffic. The PNU supporters talking badly about the ODM and
the ODM talking badly about the PNU.

Q. Right. And what were the ODM supporters saying about the PNU supporters?
A. Okay, yes. Since I have said that there was ethnicity between Kalenjin and
Kikuyus, so the ODM supporters were blaming the PNU supporters for supporting
the Kikuyu community.

MR STEYNBERG: Thank you.

Your Honours, I notice the feed has frozen again. It would be helpful to me if we
could re-establish the feed.

PRESIDING JUDGE EBOE-OSUJI:  The audio seems to be working. You want the
video as well?

MR STEYNBERG: Your Honour, yes. I think it is not unreasonable to ask that I'm

able to observe the demeanour of the witness, particularly in these circumstances.
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PRESIDING JUDGE EBOE-OSUJIL:  Ididn't say it was unreasonable. I was just
pointing out whether you want us to pause. You want the video, okay.

MR STEYNBERG: I'd ask that the link be re-established, please, your Honour.
PRESIDING JUDGE EBOE-OSU]JI:  Yes.

THE COURT OFFICER (via video link): We will redial, your Honour.

MR STEYNBERG: I'm grateful, your Honours. We seem to be back online.

Your Honour, one --

PRESIDING JUDGE EBOE-OSU]JI: Just on that matter, let's -- it's a delicate situation
we're dealing with, delicate from the technology viewpoint, so we will not be
stopping every time to redial if we can get audio. From time to time we will but,
given the frequency of the freezings we've seen so far, we will not be stopping every
opportunity.

MR STEYNBERG: Understood, your Honours. Thank you.

Your Honour, one last -- I note the time. There is one last aspect that I will need to
deal with in private session before I move on to the next phase of my questioning.
May I ask then a private session for no more than five minutes?

PRESIDING JUDGE EBOE-OSU]JI: That takes us then to lunch-time.

MR STEYNBERG: Hopefully yes, your Honours.

PRESIDING JUDGE EBOE-OSUJI:  All right. We'll go into private session.
(Private session at 12.54 p.m.) * Reclassified as Open session

THE COURT OFFICER: We're in private session, your Honours.

MR STEYNBERG: Thank you.

Q. (Redacted)?

A.  Yes.

Q. (Redacted)?
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(Redacted)
(Redacted)?
Yes.

What was that?
(Redacted).
(Redacted)?
Yes.

(Redacted)
(Redacted)
(Redacted)?
(Redacted)
(Redacted)

Yes.

-- as an aide-mémoire?
Yes.

I think we spoke at the same time. Isaid "... as an aide-mémoire?", and you

said, "Yes." And where did you record those dates?

A.
Q.
A.

Q.

I recorded -- I recorded them in the diary.
Is that the diary you identified earlier?

Yes.

Now --

PRESIDING JUDGE EBOE-OSU]JI: One second. Both sides, Witness and Counsel,

please observe the pause so that we are not speaking on top of one another.

THE WITNESS: Okay, thank you.

MR STEYNBERG: Yes, thank you.
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Q. From my side, Mr Witness, please just wait until I finish the question.
Sometimes I may pause to search for a word, but let me finish before you answer,
okay?

A.  Okay, thank you.

Q. The diary you looked at earlier was a diary for 2008 essentially; is that right?
A.  Yes.

Q. Isthe diary only for the calendar year, or does it cover a period greater than the
judicial calendar year?

A. Canyou repeat again, please?

Q. Yes. The period covered by that diary, is it only for the calendar year, January
to December, or was it for a slightly longer period?

A. (Redacted)

(Redacted)

(Redacted)

Q. (Redacted)?

A.  Exactly.

Q. Allright. And did you maintain a similar diary for the previous year, that is
2007?

A.  Yes.

MR STEYNBERG: Very well. Thank you, your Honours. That's -- well, yes, one
turther question.

Q. And what you recorded in that diary -- well, what did you use that diary to
record, or those diaries perhaps I should say? The 2007 and 2008 diaries?

A. (Redacted)

Q. And we also know from what you told us earlier that you recorded for instance
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(Redacted)

(Redacted)

A. (Redacted)

Q. And when did you make those records? Was that something you did at the
time, or was that something you did at a later date?

A. Idid it atalater date.

Q. When did you do it?

A. Lastyear.

Q. In2013?

A.  Yes.

Q. And why is it that you recorded details of (Redacted)

(Redacted) Why is it that you went back and recorded those details in

20137

A. Yes. When I was giving my statement to the investigators at (Redacted) that is
when I recorded.

Q. And why is it you felt it necessary to record that detail in your diary in 2013?
A. It was to go hand in hand with the statement that I was giving.

Q.  And the details that you recorded regarding (Redacted)

are those correct?

A.  (No audible response)

Q. Did you hear my question?

A. Canyou repeat again?

Q.  Yes, simple question. The details that you recorded in your diary regarding
(Redacted) over the period 2007 and

2008, are those correct?
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1 A. TI'mrequesting the Chamber for not to answer that question because it may
2 lead -- it may lead to possibility of self-incrimination.
3 MRSTEYNBERG: Your Honours, perhaps on that note, I see the time, we can
4  reconvene and consider the appropriate course of action?
5 PRESIDING JUDGE EBOE-OSU]JI: Yes. Witness, when we come back we will
6 advise you on what we think of your request, but for now we will take our
7 lunch-break and we will come back in one-and-a-half hour's time. Here that would
8 Dbeat2.30, okay?
9 THE WITNESS: Thank you.

10  PRESIDING JUDGE EBOE-OSUJI:  Court will rise.

11  THE COURT USHER: All rise.

12 (Recess taken at 1.02 p.m.)

13  (Upon resuming in open session at 2.35 p.m.)

14 THE COURT USHER: All rise.

15 Please be seated.

16 THE COURT OFFICER: We are in open session, your Honours.

17 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

18 We adjourned in private session. There was a matter that arose then and the

19  Chamber will go back to private session now to make a ruling on that matter.

20  (Private session at 2.36 p.m.) * Reclassified as Open session

21 THE COURT OFFICER: We are in private session, your Honours.

22  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

23  Witness, the Prosecutor had asked you the question about, you already testified that

24 the diary, the entries in the diary were made by you in 2013, although those, you

25 basically indicated that you had gone and put in the diary as I understood you
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according to your -- as you remember things back in 2007/2008, but you did all that in
2013.

The Prosecutor's question then to you is whether those entries, to the extent that they
concerned (Redacted) whether those entries are correct.

And you said that you are concerned that if you answer that question, it may -- your
answer may incriminate you.

The Chamber's decision is that you should answer the question upon the guarantees
that the Chamber has already given you. We gave those guarantees during our
ruling on 2 September, and we reiterated those guarantees this morning.

Upon those guarantees, we would have you answer the question. Remember, the
guarantee is that nothing you say in your testimony here will be used against you
directly or indirectly in any proceedings against you in this Court, except proceedings
on whether or not you lied to the Court during your testimony.

With that in mind, we will require you to answer the question to the best of your
ability.

MR STEYNBERG: I'm grateful, your Honours. It might be best to repeat the
question.

Q. Can you hear me, Mr Witness?

A. Thear you, sir.

Q. Mr Witness, the question was that the details that you recorded in your diary,
whenever that record was made, regarding the dates that (Redacted)

(Redacted) are those details in fact true and correct?

Can you hear me?

A. Canyou repeat again, please?

Q. Yes. Let'sjust take it one at a time, shall we? Ishowed you an entry in your
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diary, in your 2008 diary for 1 January which indicated that (Redacted)

(Redacted) My questionis: Is that information true and

correct?

A. (Redacted)

Q. (Redacted)

(Redacted)

A. (Redacted)

Q. And why is it that you are not sure about the correctness of the date of (Redacted)
(Redacted)

A. TI've forgotten between on 1st and 2nd. It is between either on 1st or on 2nd.
Q. Do you recall earlier on in your evidence this morning when I showed you that
date and asked you if it refreshed your memory, you confirmed the date of (Redacted)
isn't that right? I'm waiting for your answer, sir.

A.  Yes.

Q.  You confirm that it was correct, your memory was refreshed and it was correct
that the (Redacted) was the 1st of January, correct?

MR FAAL: Mr President, I --

PRESIDING JUDGE EBOE-OSUJI:  Yes, the objection -- well, I don't know if you
were going to make it.

MR FAAL: Well anticipated, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  Go on, let me hear you.

MR FAAL: The objection is that the witness confirmed that that is what is recorded
in the register -- in the diary. I'm not sure he did say that that information was
correct.

PRESIDING JUDGE EBOE-OSUJI:  That was my point. Mr Steynberg, in fairness to
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the question, again, I don't want to put too fine a point on it, but my understanding of
what happened then was memory was refreshed, and on the basis of what you
showed the witness, he answered the question. And I don't know how much you
want to take it beyond that.

MR STEYNBERG: For the record it said -- in the real-time transcript, page 68, 1
asked the witness if it refreshed his memory. He said "Yes."

And I said, "Was that the date? What was the date?

1st.

1 January?

Yes."

So my understanding is he confirmed that (Redacted) was on 1 January.

MR FAAL: No. It confirmed that that's the information on the record, on the diary.
MR STEYNBERG: Your Honour, I'm afraid I don't agree with that. The question
was whether it refreshed his memory. He confirmed that it did refresh his memory
and then confirmed subsequently that that was the date.

Your Honour, but I think the record will speak for itself. I don't intend to belabour
the point.

PRESIDING JUDGE EBOE-OSUJI: Proceed please.

MR STEYNBERG: May I proceed?

Q.  While we're in private session, perhaps I can get a few more details about your
location at the relevant time. Mr Witness, you've told the Court that you had been
living (Redacted) up until 2006, correct?

A.  Correct.

Q. (Redacted) or (Redacted)

(Redacted)
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A. Canyou repeat again, please?

Q. (Redacted)

(Redacted)?

A. (Redacted)

Q. And in 2007 at the time of the elections, you've told the Chamber that you were
(Redacted). Were you still living in your house in (Redacted) at that time?

A. Yes.

Q.  And during January 2008, did you remain in (Redacted) or did you at any stage go to
stay elsewhere?

A. (Redacted)

Q. Sojust to be clear, you never spent any night outside of your home in (Redacted)
during January 2008?

A. Yes.

Q. IthinkifI'm--yes. You've told the Court earlier that when (Redacted)
(Redacted)

Yes.

(Redacted)

(Redacted)

(Redacted)?

It was on 30 December.

(Redacted)

(Redacted)

o o> 0 > 0o >

(Redacted)
A. (Redacted)

(Redacted)
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(Redacted)
(Redacted)
(Redacted)?
(Redacted)

(Redacted)

> o0 > O » 0O

(Redacted)
Q. (Redacted)
(Redacted)
A. Pardon?
Q. (Redacted)
(Redacted)
(Redacted)?
A. (Redacted)
(Redacted)
(Redacted)
Q. (Redacted)?

A. (Redacted).

Q.  So let me understand you correctly.

(Redacted)

A.  Exactly.

Q. (Redacted)?
A. (Redacted)
(Redacted)

Q. (Redacted)?

A. (Redacted)

04.09.2014
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1 Q. Allright. Soweknow then that you were in Turbo town centre both on 30 and
2 31 December 2008; is that right?
3 A. No.
4 Q. Did you notjust tell the Chamber that you came into Turbo town centre on the
5 30th (Redacted)
6 A. (Redacted)
7 Q. Okay. Ithink you're talking about the 31st.
8 A. Yes.
9 Q. (Redacted)
10 (Redacted)
11  (Redacted)
12 A. (Redacted)

13 Q. (Redacted)?

14 A. (Redacted)
15 Q. (Redacted)?
16 A. (Redacted).
17 Q. (Redacted)?
18 A. (Redacted)

19 Q. Allright. Now, either on the 30th or on the 31st (Redacted)
20  (Redacted), did you witness any violence in Turbo town?

21 A, On3lst?

22 Q. What about the 31st?

23 A. Iwasasking if you were asking was -- is it on 30th or 31st?
24 Q. On either of those dates.

25 A. Yeah, it was on -- on 30th.
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What did you witness on the 30th?
(Redacted)

Yes, carry on.

> 0 > O

Yeah, some youth came demonstrating and carrying leaves towards the police
post, so when they arrived at the police post they were complaining that one of them
had been arrested last night and he was in cell, so they wanted him to be released.
So the police officer on duty called the police in charge of that police post, who
addressed the youth, and promised that that man was going to be released shortly.
And then after a while, I heard some shootings of guns at Turbo and then people
started running. So those people came from Turbo, running towards the other side,
saying that some group of -- of people were heading towards Turbo with -- with
weapons, so the police had to disperse them.

Q. And did you personally see any people carrying weapons?

A. Isaw it on 31st, not 30th.

Q. Allright. My question earlier was whether you witnessed any violence. On
the 30th, did you witness personally any violence?

A. No.

Q. And what about the 31st?

A. Ididn't witness.

Q.  You mentioned that you'd seen people carrying weapons on the 31st. Tell us
about that, please.

A. Yes. (Redacted)Iwent on foot, so on the way going,

that is, heading towards Turbo, I met several people who were armed with -- with
pangas, some had machetes, some had spears.

Q. Did you recognise any of these people?
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A.  Yes, but I have forgotten.

Q. What was the ethnicity of these people who you saw carrying weapons like
pangas and spears?

They were the Kalenjins.

Did you see where they went after you saw them?

No.

Did you hear my question?

No --

Sorry, we --

Yeah, yeah. I'm answering.

o> 0 > 0 > 0 2

Okay, let me ask it again. Let me -- listen to me first and then -- and then
answer, please. Did you see where this group of people with the weapons went
after you saw them?

A. No. (Redacted)

(Redacted) so these people were still going

towards that side of Turbo.

Q.  So this armed group were heading towards Turbo?

A. Ibelieve they were heading towards Turbo.

Q.  Either on the 30th or the 31st, did you witness any -- did you see any damage to
any buildings or businesses in Turbo?

A. Inthat eve of 30th when (Redacted) I could see fire from Turbo.

Q.  Just before I move on, the group of persons you witnessed carrying the weapons
on the 31st, how many were there?

A. They were many.

Q. How were they dressed?
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They were shirtless.
Shirtless? Wearing no shirts?

Yeah, they -- yeah, they -- they didn't have shirts.

o o> 0>

Did you hear anything that was said or any noises made by this group?
PRESIDING JUDGE EBOE-OSUJI:  You're objecting?

MR KIGEN-KATWA: Not objecting, your Honour. I was just wondering that,
except for the issue of (Redacted), whether we really need to conduct this in a
private session.

MR STEYNBERG: Thank you, your Honours. Ihad asked the witness about
certain names, but now that we've passed that, perhaps, we can move back into
public session.

PRESIDING JUDGE EBOE-OSUJI: We'll go to public session.

Before we do, Mr Steynberg, you know the circumstances of the witness you have.
You -- this is not a hard direction as such, but you -- this is one instance where it is
particularly important to concentrate on what you really, really need from this
witness versus matters that may or may not have been covered by other witnesses or
could be covered by other evidence, including admissions that may have been
made --

MR STEYNBERG: Yes, your Honour.

PRESIDING JUDGE EBOE-OSUJI:  -- so that we really limit the witness to why you
really wanted to have him come to Court is a critical matter.

MR STEYNBERG: Yes, your Honours. Well noted. I will try to move things
along. Isee we're still in private session.

PRESIDING JUDGE EBOE-OSU]JI:  We go to public.

(Open session at 3.00 p.m.)
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THE COURT OFFICER: We're in open session, your Honour.

MR STEYNBERG: Thank you, your Honours.

Q. Iwon't spend too much more time on this, but the question I'd asked, I may as
well get the answer, was whether you had heard this large group of Kalenjins, armed
Kalenjins you saw on the 31st say anything or make any noises.

A. No.

Q.  Youdid tell the Court a moment ago that you had recognised certain people but
could not remember their names today, correct?

A.  Yes.

Q. At the time when you made your statement in July 2013, did you remember
those names?

A.  Yes.

Q. And did you tell those names to the investigators who took your statement?

A.  Yes.

Q. Very well. I'll come back to that. Now just before the break ,when I was
questioning you about entries into your diary and when you recorded the dates of an
incident I won't mention in public session, you said that you had recorded these in
2013; is that right?

A. Ttisright.

Q. And that it was -- let me get your words -- it was to go hand in hand with a
statement that you were giving?

A.  Yes.

Q.  What did you mean by that?

A. ThatIhad given the statement concerning what I had said that it took place

during that period of post-election violence, so I had to record in my diary so that it
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concurs with what was in the statement.

Q. And why did you have to record things after the fact in your diary to concur
with your statement?

A.  Yeah, when I met the investigators, and then I gave them that statement, so in
the process I told them I was (Redacted), I left my diary at home. So they told me
that when coming, bring the diary so that we can fill to concur with the statement.

Q. They told you to bring the diary so that you could fill what to concur with the
statement?

A. Tofill the events that took place that were not matters church -- that were not
churches -- that were not matters of the church.

Q. I'mafraid I don't understand your answer. What is it that you were told to fill
in your diary?

A. To fill what I had told the investigators that it took place on that time of
post-election violence.

Q. Isityour version that you were told --

PRESIDING JUDGE EBOE-OSUJI: Can you establish whether the word was "fill" or
"feel," Counsel?

MR STEYNBERG: Thank you, your Honours.

Q. Did you use the word "fill" F-I-L-L or "feel" F-E-E-L?

A. F-I-L-L-E-D.

MR FAAL: Perhaps, Mr President, perhaps here it needs to be clarified whether he
was told to fill in that information in the diary or it was his own decision to fill that
information in the diary. It's not clear in the record.

PRESIDING JUDGE EBOE-OSUJI: We're taking it one at a time. We wanted first of

all to know what word he was using and then I think follow-up questions may very
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1 well come.
2 MRFAAL: Much obliged.
3 MRSTEYNBERG: Thank you.
4 Q. Now, I'm taking it from page 98, line 20. You said, "I left my diary at home, so
5 they told me" -- are you referring to the investigators when you say "they told me"?
6 A. Yes.
7 Q. "They told me that when coming, bring the diary so that we can fill to concur
8  with the statement.”
9 A. Yes.
10 Q. So the first question is, where were you when you filled in these entries? Were

11  you at home or were you at the location where you met the investigators?

12 A. Atthelocation where I met the investigators.

13 Q. And when you filled this information in, where were the investigators?

14 A. Iwas with them.

15 Q. They were present?

16 A. Yes.

17 Q. The information which you filled into the diary, was that correct or incorrect?
18 A. Sorry?

19 Q. Yes. The investigation (sic) that you filled in the diary in the presence of the
20 investigators, my question is was that information correct, was it true or was it false?
21 A. Some were true, some were false.

22 Q. And did the investigators know that part of the information was false,

23  according to you?

24 A. Yes.

25 Q. And why were you filling in false entries in this diary?
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A. It was to concur with what I had told them before.

Q. Inyour statement?

A.  Yes.

Q. And what you told the investigators in your statement, was that true or was that
false?

A.  Some of the parts are true; some parts are false.

Q. And why did you record false information in your statement to the
investigators?

A.  Sometimes back in April last year, that is 2013, I was approached -- I don't know
if I should mention the name publicly.

Q. No, you shouldn't mention the name. You were approached by, was it a man
or a lady?

A. Alady.

Q. Well get that information in private session, but for the time being, carry on
with your story.

A.  So she told me that she had been approached by investigators from the ICC, that
they still needed some more witnesses to testify against William Ruto and Joshua
Sang. So she told me that it was good for me to join in giving that statement, even if
it is false, there is no problem.

She told me that if I give out that statement and I am approved to be a witness, I will
get many privileges. One, she told me that my children are going to be given free
education by the ICC. She told me that I will live a very comfortable life outside
Kenya and in a country of my choice, and that I can pursue my education while the
ICC will be paying for me the school fees.

And then finally, which is a personal issue, was because I have been against Ruto
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1  from the beginning naturally, so that hatred that I had on Ruto also provoked me
2  to--to -- to give false statement.
3 Q. So were those your reasons for giving a false statement?
4 A. Yes.
5 Q. Were there any other reasons?
6 A. Maybe just to add on that is that personally, my earning was very low, so I took
7 it to be fantastic if I can get my children going to good schools, living a comfortable
8 life outside Kenya, yeah. And then I saw as if it was a privilege to me. And then
9  she told me that this is the only opportunity. If we don't utilise this opportunity, I
10 don't believe any other opportunity will come.
11 Q. [Isee. And those are your reasons for giving a false statement, correct?
12 A. Exactly.
13 Q. Justso we can be -- all be sure we're talking about the same statement, I'd like to
14 ask the court officer, please, to call up the front page of the statement for the witness
15 toidentify at this stage only for identification purposes. If the Court will bear with
16 me.
17 Mr Court Officer, kindly call up ERN KEN-OTP-0109-0019 and it's ROL1.
18 PRESIDING JUDGE EBOE-OSU]JI: I take it the material will be displayed in the
19  courtroom only?
20 MR STEYNBERG: I presume so, your Honour.
21  PRESIDING JUDGE EBOE-OSU]JI: That would be the case.
22 MRSTEYNBERG: Your Honours, this is at tab 1 of your Honours' binders.
23  And if I may ask the court officer to inform us when the witness has that before him?
24  THE COURT OFFICER (via video link): The witness is being showed the document

25 asreferred to by counsel, first page, ending in 0019, redacted version.
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MR STEYNBERG: Thank you, Mr Court Officer.

Q. Mr Witness, and we are in public session, but is that your name that appears at
the bottom of the page?

A.  Yes.

Q.  And is that your signature and the date of your signature to the right of your
name?

A.  Yes.

Q. And below your name there are two further names. Who are those two people,
without mentioning their names? What was their part in this statement?

A.  They were investigators.

Q.  Are they the investigators that interviewed you and took this statement?

A.  Yes.

Q. And above your names it's reflected this statement was taken over three days,
from 6 to 8 July 2013; is that correct?

A.  Correct.

MR STEYNBERG: Very well.

Mr Court Officer, can I please ask you to then just display the last page of the
statement, the final four digits of the ERN are 0050.

THE COURT OFFICER (via video link): It is being displayed.

MR STEYNBERG:

Q. And, Mr Witness, can you again confirm that that is your signature and the date
of the signature on the last page below the witness acknowledgement?

A.  Yes.

Q. Allright. And so we're all clear, this is the statement that you say you gave

false information to the investigators in; correct?
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A.  Yes.

Q.  Since you gave this statement in July 2013, have you ever told -- well, is it
correct that you've been in communication with other members of the Prosecution
besides these two investigators that took the statement?

A.  Yes.

Q. And have you ever told any of those people that the contents of this statement
are in part at least false?

A. Thaven't.

Q. Isitalso correct that between the time you gave this statement and the present,
you have had certain dealings with members of the Victims and Witnesses Unit of the
ICC?

A.  Yes.

Q. Was this on more than one occasion?

A.  Yes.

Q. Areyou aware, sir, that the Victims and Witnesses Unit is not part of the
Prosecution? They are responsible for the protection of witnesses. Are you aware
of that?

A. Yes, I am aware.

Q. Did you ever tell any person from the VWU that the statement you had given to
the Prosecution was false in parts?

A. Thaven't.

Q.  Sir, the Prosecution was recently sent a copy of an affidavit which purports to
have been attested by you on 11 August 2014. Did you attest to such an affidavit on
that day?

A. Yes.
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Q.  And on the face of that statement it appears to have been made before a lawyer
from Kipsang and Mutai Advocates; correct?

A.  Correct.

Q. And in fact it appears to -- sorry, I'll start that one again. Now, this statement
was made less than three weeks ago. I presume you're familiar still with the
contents; is that correct?

A. Pardon?

PRESIDING JUDGE EBOE-OSUJI: What do you mean "statement"? Do you mean
statement, or affidavit?

MR STEYNBERG: Ibeg your pardon. I will --

PRESIDING JUDGE EBOE-OSU]JI:  Not that they may not mean the same thing.
MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSU]JIL:  But since you've been using certain terminology,
it might be good to be precise and true.

MR STEYNBERG: Yes. Your Honours, I will try to refer to this as the affidavit,
since it has been sworn under oath, and the statements made to the Prosecution as
statements.

Q.  This affidavit was made less than three weeks ago, Monday, just over
two-and-a-half weeks ago; is that right?

A.  Yeah, right.

Q. Do you still recall now, less than three weeks later, what you said in the
statement?

PRESIDING JUDGE EBOE-OSU]JI:  In the affidavit.

MR STEYNBERG:

Q.  Sorry, in the affidavit?
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(No audible response)
Do you understand?

Yes.

o o> 0>

And what's your answer? Do you remember?

Yes, I can remember.

MR STEYNBERG: Allright. And just for identification purposes, I'd again just like
to call up this document. The ERN is KEN-OTP-0135-1135, but the first page of the
document is in fact 1137 and it's not redacted.

Mr Court Officer, could I please ask you to call that up?

PRESIDING JUDGE EBOE-OSUJI:  Is it in your bundle?

MR STEYNBERG: Yes, your Honours. It's the last document in my bundle at tab
68.

Q. And, Mr Witness, for the time being all I'd like you to do is look at the name and
confirm that is your name on that page. Please confirm.

A.  Yes,itis.

MR STEYNBERG: Thank you.

Mr Court Officer, please then call up the last page of the affidavit which I believe is
1139.

THE COURT OFFICER (via video link): Ihave with me page 1140, which
corresponds to the last page of that document.

MR STEYNBERG: Thank you.

THE COURT OFFICER: 113 --

MR STEYNBERG: 1140 it is then.

PRESIDING JUDGE EBOE-OSU]JI:  Of the affidavit?

MR STEYNBERG: Of the affidavit. The Court will bear with me, please.
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1  Unfortunately, the version I have is not -- does not have an ERN.
2 PRESIDING JUDGE EBOE-OSUJI: What we have as 1140 is a handwritten letter.
3 MRSTEYNBERG: Ah,yes. No, in fact the page I'm looking for is 1139. That's a
4  separate document.
5 THE COURT OFFICER (via video link): Page 1139 is being shown.
6 MRSTEYNBERG: Thank you.
7 Q. Do you see your signature there too, sir?
8 A. Yes.
9 Q. Thereisastamp that appears to be a stamp of "S. Kibera Maina, Advocate
10 Commissioner For Oaths & Notary Public." Is it correct that you were administered
11  the oath?
12 A, Yes.
13 Q. And you swore that the statement was the truth?
14 A, Yes.
15 Q. Who actually drafted this statement, physically did the typing of it, drew up the

16  statement on your instructions?

17 A. Pardon?

18 Q. Who drew up this statement?

19 A. Yeah, Iinstructed my lawyer.

20 Q. Whichlawyer was that?

21 A. He's called Gregory Mutai.

22 Q. Allright. And thatis in fact counsel who is representing you today; correct?
23 A, Yes.

24 MR STEYNBERG: Then one last document to identify. If you could now call up

25 1140, 1 -- ERN 1140, which is the last page of the bundle?
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1 Q. Thatis--appears to be a handwritten statement also by yourself. Do you
2  confirm your signature and ID number at the bottom?
3 A Yes.
4  MRSTEYNBERG: Allright, thank you. Those can be taken down, Mr Court
5 Officer.
6 Q. Now, you recall what you said in the statement, you said, and in fact you
7 confirm under oath in this statement that certain of the details you gave Prosecution
8 investigators in July 2013 was false; is that right?
9 A. Yes.
10 PRESIDING JUDGE EBOE-OSUJI:  Again, we are -- Mr Steynberg was referring to
11  the affidavit.
12 MR STEYNBERG: Yes, yes, my apologies.
13 Q. Allright. Let me just move away from that for a second. Since your
14  appearance in -- before this Court on Monday this week, have you had occasion to
15 speak to members of the VWU, Victims and Witnesses Unit?
16 A. Yes, we are talking with them. I am talking with them.
17 Q. And did members of this unit convey to you a request by the Prosecution to
18 hold a witness consultation - a witness preparation consultation - prior to your
19 evidence? Did that happen?
20 A. Pardon?
21  PRESIDING JUDGE EBOE-OSUJI: Do you understand the question?
22 THE WITNESS: No. Iwanthim to repeat, your Honour.
23 MR STEYNBERG: TI'lltry to rephrase.
24 Q. Did members of the VWU convey to you that the Prosecution wanted to meet

25  with you to conduct witness preparation?
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A.  Yeah, they told me on Monday.

Q. And what was your response to that request?

A. Itold them, "I am okay."

Q. What does that mean? Did you or did you not want to meet with the
Prosecution?

A. Ididn't want to meet the Prosecution.

Q. And why is that?

A. Because I had written a letter withdrawing my statement.

MR STEYNBERG: All right, thank you.

If the Court will bear with me one moment? Yes. Your Honours, I believe we've
reached a stage where the Prosecution is constrained to make an application. The
tirst order of business is to consider whether it's appropriate to make that application
in the presence of the witness. In my submission certain matters which are likely to
be debated may foreshadow questions which might follow later on, and for that
reason I would ask that the witness be excused for the purposes of any debate that
there may be about this application. Of course, I have no objection to counsel
remaining; Counsel, Mr Mutai.

PRESIDING JUDGE EBOE-OSUJI: Defence, do you have any difficulty with that
request from the Prosecution?

MR FAAL: No objection, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Kigen-Katwa?

MR KIGEN-KATWA: I do not have an objection, though the nature of the
application being made has not been stated. We can only conjecture what it is.
PRESIDING JUDGE EBOE-OSUJI:  All right. The Chamber grants the request for

the witness to be excused for a moment while the lawyers debate a certain technical
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legal matter.

Witness 604, the Registry representative will take you out of the room for now. Just
wait for us and we will call you back in.

THE WITNESS: Okay, thank you, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Yes, thank you.

(The witness exits the video-link room)

THE COURT OFFICER (via video link): Mr President, the witness has been escorted
out of the transmission room.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

Please proceed.

MR STEYNBERG: Thank you, your Honours.

Your Honours, this witness was called by the Prosecution on the basis of --

MR MUTAI (via video link): (Indiscernible).

THE COURT OFFICER (via video link): We are in open session.

MR STEYNBERG: Allright. Sorry, there was some interference in my headphones.
The witness was called by the Prosecution, your Honours, on the basis of information
and evidence he had provided to the Prosecution previously in certain statements in
July 2013.

It is now apparent, your Honours, that he no longer stands by that evidence and he
has indeed recanted that evidence.

He has since attested to an affidavit this year under oath in which he recants material
portions of his evidence, and in particular portions of the evidence which are relevant
to the roles ascribed by the Prosecution to the two accused before Court, so there is
little doubt in my submission that the witness's evidence is certainly now adverse to

the Prosecution's case.
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1  Further to this, your Honour, the witness has in his statement ascribed actions to

2  Prosecution investigators which, if true, would amount to crimes; serious crimes.

3 Your Honours, I'm seeing a disconnect message.

4  PRESIDING JUDGE EBOE-OSUJI: Mr Mutai, can you hear us?

5 MR MUTAI (via video link): MTr President, I can hear you.

6 MRSTEYNBERG: I'm grateful.

7 PRESIDING JUDGE EBOE-OSUJI: Thank you.

8 MRSTEYNBERG: I'm grateful, your Honours.

9 Yes. So he's not only recanted his earlier version, but he's made allegations of
10  improper and indeed illegal conduct on behalf of members of the OTP.
11  Finally, your Honours, he has refused to meet with the Prosecution and broken off all
12 contact with the Prosecution.
13 Your Honours, the Prosecution has not in the circumstances gone through the
14  intermediate step of refreshing the witness's memory from the original statement
15 since he has already clearly stated under oath that that statement was false. I submit
16  that that would be an exercise in futility.
17  Your Honours, the declaration of witnesses as hostile for the purposes of permitting
18 the calling party to cross-examine is not a novel manner -- matter neither in this Court,
19 nor in domestic jurisdictions.
20 PRESIDING JUDGE EBOE-OSUJI: But there are some tests that should be applied,
21  are there not?
22 MRSTEYNBERG: Yes, there are, your Honours and I will --
23  PRESIDING JUDGE EBOE-OSUJI: Okay. Let's hear those.
24 MR STEYNBERG: -- address those at the moment, if the Chamber will bear with

25 me?
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I refer in the first instance to a judgment in the case of The Prosecutor versus Thomas
Lubanga Dyilo, and it's ICC-01/04-01/06-2201-Red, dated 2 February 2010, where at
paragraph 19 His Honour Mr Justice Fulford remarked as follows:

"The reality of the current position ..." -- I beg your pardon, let me start a little bit
further down. Approximately half --

PRESIDING JUDGE EBOE-OSU]JI: Do we have that material?

MR STEYNBERG: No, your Honours, I'm afraid we haven't put court records in the
bundles.

PRESIDING JUDGE EBOE-OSU]JI:  Well, the practice is normally, isn't it the case,
that people should hand up material that -- legal authorities to Judges so we can see
them, unless you want us to adjourn and go and review the material from our own
research?

MR STEYNBERG: Your Honours, my understanding was that the practice would be
to hand up material that was not part of the ICC jurisdiction, if it was from some
other -- but I understand the practical difficulties.

PRESIDING JUDGE EBOE-OSU]JI: It is a practical difficulty. Even in this case
alone we have made -- if you started counting, I do not remember how many rulings
we have made. It would be too much to expect that every ruling we have made that
we should have videographic memory of it at every time, let alone case law of other
Chambers.

So, yes, we can look at them if there had been submissions made earlier in writing,
but if you are speaking to the matter on your feet it's best to hand up those materials
so we can be looking at them.

MR STEYNBERG: I'm afraid I don't have copies immediately to hand, but within a

few minutes I could get copies like that if the Chamber is minded to --
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PRESIDING JUDGE EBOE-OSU]JI:  Proceed.

MR STEYNBERG: But let me read verbatim what it says, and it will then be on the
record. From halfway down, paragraph 19, the learned Judge says:

"Additionally, given the wholesale change of account, it would be unfair to the
Prosecution, and it would potentially impede the Chamber in its pursuit of the truth,
if the Prosecutor is at this stage restricted by the limits that are traditionally imposed
on 'examination-in-chief."

And then at the end of the paragraph:

"In these particular circumstances, it is undoubtedly appropriate for the Prosecution
to ask 'closed, leading, or challenging questions," as necessary. If the Prosecutor is
restricted to neutral questions, he will be unable to explore adequately the
circumstances of the change of account and the reasons for it."

Your Honours, as in the case quoted, the witness at hand has undoubtedly given
wholesale change of account.

PRESIDING JUDGE EBOE-OSU]JIL:  Let us understand what authority you have read
says. The reason I say it, you began your submission -- yes. You began your
submissions by announcing that declaring a witness hostile is nothing new. Is it the
same thing as requesting to ask a witness leading questions?

MR STEYNBERG: Your Honours, practice differs in various jurisdictions on this
point. In certain jurisdictions it's sufficient that the witness has given a version
which deviates from the version given to the party calling it. In other jurisdictions
certain additional indicia are required. In my respectful submission, in the case at
hand, in the Lubanga case, no such -- sorry, in the Lubanga case, no such additional
indicia were required and my submission is that this is also consistent with the

practice at the ad hoc tribunals, in particular the ICTY.
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And further on in this judgment, at paragraph 20, the Chamber quotes from

various -- or, refers to various judgments in the ICTY, the judgment of The Prosecutor
versus Halilovic, and this is at footnotes 34.

PRESIDING JUDGE EBOE-OSUJI: I'm not sure that you understood what I was
saying. Maybe I wasn't clear enough. What I was saying is the authority you read
out says it is undoubtedly -- "... it is undoubtedly appropriate for the Prosecution to
ask 'closed, leading, or challenging questions', as necessary. If the Prosecutor is
restricted to neutral questions, he will be unable to explore adequately the
circumstances of the change of account and the reasons for it."

Isn't that the point of the ruling?

MR STEYNBERG: Indeed, your Honours, but the -- the purpose, in my submission,
for a declaration of hostility of the witness is an order to permit the calling party to
cross-examine that witness through the normal techniques of cross-examination,
including challenging questions, closed questions and leading questions, and that is
where I'm heading with this.

PRESIDING JUDGE EBOE-OSUJI: I'm not sure it's the same thing. You don't have
to declare a witness hostile to ask them leading questions, do you? Yes, of course, if
you declare a witness hostile, you can do all of that, but it is possible to just zero in on
your need for leading questions without incurring the tests for leading questions as
such. Idon't know if you get my point.

MR STEYNBERG: I understand the distinction, your Honours. However, in the
present circumstances, perhaps the argument is moot because, in my submission, this
witness is undoubtedly a witness who would qualify as a hostile witness.
PRESIDING JUDGE EBOE-OSUJI:  And that's another matter, so you can argue that.

And I thought you were going to bring out in the Lubanga decision the circumstances
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1 in which the witness was declared hostile, if the witness at large was declared hostile.
2 MRSTEYNBERG: Your Honour, the request was not framed in those terms. In fact
3 the request was titled the request on the manner of questioning of witness -- Witness
4 15 in that case.
5 PRESIDING JUDGE EBOE-OSUJI:  So it was not a declaration of hostility at large?
6 MRSTEYNBERG: No.
7 PRESIDING JUDGE EBOE-OSUJI:  Yes, that's what I thought.
8 MRSTEYNBERG: Yes. Returning though to my reference, in footnote 34, to what
9 is meant by hostile witness and the jurisprudence of the ICTY, in that regard, it refers
10  to -- the learned Judge refers to the decision in Halilovic, which states, "... that a
11  hostile witness is one who 'testifies in contradiction with his previous statements."
12 In Prosecutor versus Radoslav Brdanin, it was said "... that a hostile witness is one
13  whois called by a party under the assumption that the witness will give testimony
14  favorable to that party, but in fact the witness 'becomes a hostile witness, [...] saying
15 exactly the opposite, or ... refusing to answer questions to which the calling party
16  knows he or she has got a very straightforward answer."
17  PRESIDING JUDGE EBOE-OSU]JI: I see a number of concepts were rolled into that
18 very last thing you read in. Giving unfavorable testimony need not be an indication
19  of hostility, is it, or need the witness have done something else, refusing to answer
20 questions?
21 MRSTEYNBERG: Yes. Your Honours, I would submit that he doesn't need
22 to--it's not simply a question of giving evidence which the calling party did not
23  expect. That may be explained by a number of reasons, lapses in memory.
24 PRESIDING JUDGE EBOE-OSUJI: Not what the calling party did not expect, as

25  such, but unfavorable testimony doesn't make a witness a hostile witness.
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MR STEYNBERG: Well, it would seem that, according to the jurisprudence of the --
PRESIDING JUDGE EBOE-OSUJI:  Yes, according to the --

MR STEYNBERG: -- the first one.

PRESIDING JUDGE EBOE-OSU]JI:  Did you say Halilovic?

MR STEYNBERG: Halilovic.

PRESIDING JUDGE EBOE-OSU]JI:  Halilovic --

MR STEYNBERG: Iunderstand --

PRESIDING JUDGE EBOE-OSUJI:  -- that is what it says, yes --

MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSUJI:  -- but are we bound by that?

MR STEYNBERG: Of course not, your Honours. No.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MR STEYNBERG: The submission of the Prosecution, however, is that the weight of
authority in the ad hoc tribunals is that it is sufficient for a witness to contradict his
earlier version to be declared hostile. But in the present case, perhaps it's not
necessary to debate too fine a point on that, the witness has gone further, and apart
from disavowing material portions of his original statement, he's made allegations
against the conduct of the members of the Prosecution as well as his refusal to have
any conduct -- contact with the lawyers of the Prosecution, which in my respectful
submission show very well that he is adverse or hostile towards the Prosecution as
such.

PRESIDING JUDGE EBOE-OSUJI:  All right. Now, if a witness -- taking those two
grounds you posited, and of course I will be hearing from the Defence later. Let's
take the matter of refusing to meet with the Prosecution.

If a party in a case invited a witness, the witness -- "It's in your interest that I meet
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1 with you and prepare you," he said, "No, I don't need it," says the witness, "I'll meet
2 youin Court." Let'sassume that that is the case. "I do not want to meet you before
3 Court. Iwill come to Court and testify, but I don't want to meet you." Does it make
4 that hostile witness?
5 MRSTEYNBERG: On its own perhaps not, your Honours, but it's obviously the
6 combination of factors. And, I mean, I could perhaps have started with the fact that
7 witness had to be brought to Court under compulsion after refusing to co-operate and
8 come to Court voluntarily, notwithstanding his earlier indication that he would.
9  So that together with his recantation, together with his accusations against members
10  of the Prosecution, together with his refusal to have any contact with the lawyers
11  from the Prosecution, your Honours, I submit, combined, provides a compelling
12 example. And I can scarcely imagine, short of a witness abusing the Prosecutor on
13 the stand, I can scarcely imagine a much more compelling case for the declaration of a
14 witness as hostile.
15 PRESIDING JUDGE EBOE-OSUJI:  Is it a small matter? You threw in that last bit to
16  say if -- it was something casual, but is it that casual? Is there a difference or not
17  between a witness who might have said something to give the Prosecutor reason to
18  suspect that this might be a hostile witness by writing something that is not part of
19  the record to begin with, directed to the Prosecution, or the party intending to call the
20  witness before the witness actually comes to the courtroom? Does that sort of
21  material necessarily follow the witness to the witness stand, or is more required to
22  establish that, yes, the abusive communication that a witness made before coming to
23  the Court that he has, indeed, continued to make such abusive allegation against the
24 party?

25 MR STEYNBERG: Your Honour, if it was sufficient just that if one can call it an
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1 abusive communication when I refer to the affidavit where serious allegations are
2 made, if it were sufficient that that was enough to declare hostile, then I could have
3 made the application before the witness even got into the witness stand.
4 Butin the Prosecution's view, the witness should always be given the benefit of the
5 doubt to start with. But now that the Prosecution has before the Court under oath
6 confirmed that the contents of that affidavit, including those allegations and indeed
7  repeated allegations that members of the Prosecution had told him to fill in false
8 statements in his diary, to reconstruct his diary to coincide with his statement, in my
9  respectful submission is sufficient to show that he is hostile to the Prosecution.
10  There are certain jurisdictions where the demeanour of the witness in the witness box
11  is a factor which is taken into account and to which some importance is given in
12 deciding on a request to declare him hostile. But in my submission the weight of the
13 jurisprudence in this Court and before the independent tribunals is that that
14  additional fact is not a prerequisite where in these circumstances at least the witness
15 has recanted, made allegations against the party calling it and refused to co-operate
16  with the party calling it.
17 Your Honours, the purpose of all of this is obviously to request that the Prosecution
18  be permitted to cross-examine the witness on his latest version and on what is
19 recorded in his first version and to explore where the truth lies.
20  The Prosecution will during the course of this exercise request that the statements
21  referred to be admitted for the purpose of impeachment at this stage, not for the
22 purpose of the truth of the contents.
23  However, the Prosecution has made it very clear that in due course and if it can
24 establish that the reason for the witness's recantation was due to or materially affected

25 by improper interference, we will be requesting that this statement be admitted under
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Rule 68 for the truth of its contents.

And I make that point pertinently, because it may instruct my learned friends as to
questions they might wish to put to this witness in cross-examination, bearing in
mind that the Prosecution does intend to rely in due course on the content of the
original statements.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Mr Khan?

MR KHAN: I'm grateful, Mr President, your Honours. In our respectful
submission, the application by my learned friend is not only poorly founded in law
on the present facts, but in any event taken at its highest is premature.

Your Honour, if one goes back to basics because the issue of hostility - and for that
was his application - is effectively a concept that derives originally from the common
law for understandable reasons, and the rule is that generally a party, a calling party
is not allowed to impeach one's own witnesses. And in circumstances where a
calling party effectively is taken by surprise with an account which they did not
expect, the common law had sufficient flexibility that it allowed that calling party not
to be ambushed or taken by surprise, but to test by leading questions after a
declaration of hostility the witness's account effectively to neutralise often
exonerating evidence.

I pause there for a moment. In assessing the merits or otherwise of the application, it
is important in our respectful submission to note that the witness thus far has not
exonerated Mr Ruto. It's very important. He may not have given evidence that the
Prosecution want. Of course, he wasn't proofed. But he's given, we say, so far it
appears a truthful account. And that's important, for what is the standard?

We say, your Honours, before -- and if my learned friend -- and your Honour is quite
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right, it is permissible to ask leading questions, even absent a declaration of hostility
in circumstances, for example, where the Defence by consent say something is not an
issue. By consent, of course, to save court time, leading questions may be asked, but
not where the purpose is to discredit one's own witness.

Where the purposes is discredit one's own witness, the rule of hostility is important
because it goes to the truth-seeking exercise that the Prosecution has repeatedly said
it's interested in.

And determining, in determining the merits or otherwise of the application, your
Honours, it is important that, unlike the Lubanga case that's cited, the Prosecution
was forewarned on 11 August 2014 at the latest that the witness had repudiated a
previous account. And notwithstanding that repudiation, the Prosecution
maintained that it wished to call this witness, call him to knock him down, to
discredit.

And, your Honours, we say that poses an ethical issue because, with the assistance of
this Chamber, the Prosecution after ten long, painful years finally enacted a Code for
Professional Conduct for Prosecutors. And your Honour, paragraph 63 -- sorry, yes,
paragraph 63A of that, it's Chapter 4, Section 2 of the Code of Professional Conduct,
Prosecutors are enjoined and they publicly have stated that they must not present
evidence knowing it to be false or forged.

And that admonition is repeated later on in paragraph 71, that the Prosecution must
not present evidence knowing it to be false or fabricated. And yet here we have the
Prosecution, despite an affidavit, bringing a witness and now seeking to discredit that
witness, we say --

PRESIDING JUDGE EBOE-OSUJI: Do they -- have they presented evidence or are

they seeking to present evidence knowing it to be false?
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MR KHAN: Well, your Honours, they have called a witness knowing that the
witness has given an account which repudiates a previous narrative and which the
witness has stated under oath, and knowing that the Prosecution take the risk, we say,
that that's the substance of the testimony.

Now, your Honour, importantly, unlike Prosecution Witness 16, where the
Prosecution have said we're investigating, they haven't critically sought to the
investigate the veracity or otherwise of the account. They have jumped, and we say
it's lazy prosecution, I'm sorry to say, they have jumped and said: We intend to
confront him with a previous statement, and we may later confront him with other
evidence showing foul play.

Your Honour, as a matter of principle, we say given the importance of Article 54, it
doesn't go into hibernation at the commencement of a trial. It remains wide awake,
or it should if it's properly applied even now. And the Prosecution have a duty to
get to the truth even when a witness is in the box --

PRESIDING JUDGE EBOE-OSU]JI:  Mr Khan, can you limit yourself to the
application to declare the witness hostile. It looks like you are bringing in a lot of
things, including what might have, if you boiled it down, being possibly revisiting the
question of further subpoena, the decision was properly grounded or should have
been made.

Let's just limit the submissions to whether or not this witness should be declared
hostile and what do the law as you know it say.

MR KHAN: Well, your Honour, I'm grateful. I'll be so guided. I've said at the
outset the origins of the rule, which is important, to his application.

Your Honour, in the Katanga case, it's a decision of the Trial Chamber in the hearing

Tuesday, 9 February 2010, at page 20. And I have a copy here for your Honours if
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1 youwish. The Chamber stated something which is well known, we say, "The
2  Chamber" -- and I quote at lines 11 to 14 of page 20: "The Chamber would like to
3  stress that the simple fact of sometimes having unfavourable answers is not in itself
4  enough to mean that a witness is declared hostile."
5  Your Honours, in assessing hostility, we say the Prosecution need to establish one of
6 two things, either that the witness displays a hostile animus to the Prosecution in the
7 sense of being undesirous of speaking the truth and --
8 PRESIDING JUDGE EBOE-OSUJI: But the Prosecution is saying in terms of hostile
9 animus that the witness had made unsavoury allegations against the Prosecution.
10  Does that not count? Or, rather, allegations of illegal and improper conduct, to put it
11  precisely, against the Prosecution, that that was done in an affidavit; and while on the
12  witness stand, the witness admitted that he indeed did swear the allegation -- an
13  affidavit saying those things.
14 MR KHAN: Well, your Honours, on that issue then we go back to what's the
15 purpose of all this, because a declaration of hostility is not meant to simply neutralise
16  a witness -- sorry -- it is a process to neutralise a witness that has exculpated an
17 accused. Your Honour, if there is an ancillary issue that the Prosecution have got
18 certain allegation, there is two matters. The first is I note the Prosecution didn't really
19 ask what I would say are detailed questions on that issue. They touched and go,
20 went, so to speak. They touched, and they didn't probe in a necessary manner.
21  Butsecondly, that's a complete red herring. That's a complete red herring. And we
22  say what's important is your Honours' own assessment, not the Prosecution, not the
23  fact that he may be an unfavourable witness to the Prosecution, because you haven't
24 evenseen that. It's your Honours' assessment at this moment, is that gentleman,

25  who has voluntarily come, albeit with a summons, to give evidence and for the first
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1 time since this hearing started, this trial started we respectfully submit he was told in
2  underlined terms, in highlighted terms about the importance of Article 70 and the
3 liability for prosecution for giving false evidence, is it right to allow the Prosecution to
4 declare that witness hostile when so little information has been obtained? Your
5 Honours, in our respectful submission --
6 PRESIDING JUDGE EBOE-OSUJI: The point -- the point you're making, isn't it this,
7  that you started with saying so far the witness has not exonerated Mr Ruto, your
8 client. It's your point, isn't it this, that if there are some discrete items of information,
9 evidence as it were that go to any such question, the Prosecution has not asked those
10 and indicated difficulty getting to those by way of first we try leading questions to see
11  if that could help, then if during leading questions it becomes clear that nothing
12 works, then we may come to the second option, hostility.
13 MR KHAN: Exactly, exactly, your Honour. That's it in a nutshell, and that goes to
14  my point that in any event it's premature. The Prosecution, leaving aside the fact
15 that they're not even attempting to put a statement to the witness as a memory
16  refreshing document, they haven't even attempted to take the trouble to enlighten
17 your Honours and all of us as to which parts of the statement are true and which
18 parts are false. And the witness has said some parts are true, some parts are false.
19  And these are not procedural niceties. These are necessary steps we say in getting
20  the truth out.
21  The Prosecution's premature application we say to declare the witness hostile is a
22 recipe to stop a full narrative being given. It should be rejected on legal grounds,
23  because there is no evidence of hostile animus or that the witness is
24 unwilling -- undesirous of telling the truth. He's attempting to tell the truth.

25 Butin any event, the Prosecution haven't diligently asked probing enough questions
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to separate which parts are truthful in the statement and which parts are not. Those
are necessary steps we say before jumping the gun as we say my learned friend for
the Prosecution has done in seeking to declare the witness hostile.

PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa, do you have anything to add to
that? And how long would it take you?

MR KIGEN-KATWA: With your permission, your Honours, I am requesting

Dr Buisman to respond to that point.

PRESIDING JUDGE EBOE-OSUJI:  Ms Buisman, how much time would you need?
You see, it's time for us to adjourn for the day.

MS BUISMAN: I would need probably five minutes.

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI:  All right. Ms Buisman, we will take your
submissions tomorrow morning at 9 o'clock, five minutes, and if you have any
response, Mr Steynberg, we will do it at that time as well -- any reply rather.

MR STEYNBERG: Thank you.

PRESIDING JUDGE EBOE-OSUJI: We will do it at that time. We will now adjourn
and we start again and reconvene tomorrow at9. 9 a.m., not 9.30.

THE COURT USHER: All rise.

(The hearing ends in open session at 4.00 p.m.)
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