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Tuesday, 6 November 20127

(The hearing starts in open session at 9.07 a.m.)8

THE COURT USHER:  All rise.9

The International Criminal Court is now in session.10

Please be seated.11

THE COURT OFFICER:  Good morning, your Honours, Madam President. We are in12

open session.13

PRESIDING JUDGE STEINER:  Thank you.14

Good morning.15

Could, please, court officer call the case.16

THE COURT OFFICER:  Situation in the Central African Republic, in the case of The17

Prosecutor versus Jean-Pierre Bemba Gombo, case reference ICC-01/05-01/08.18

PRESIDING JUDGE STEINER:  Good morning.  I welcome Prosecution team, legal19

representatives of victims, Defence team, Mr Jean-Pierre Bemba.  Good morning our20

interpreters, court reporters.21

Today the 12th witness called by the Defence, Witness CAR-D04-PPPP-0048, will22

commence presenting evidence, but before the witness is brought into the courtroom23

the Chamber has some oral decisions to be issued and the first is the oral decision on24

applications to question Witness D04-48 by legal representatives of victims.25
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On 29 October 2012 the Chamber received an application from Maître Douzima on1

behalf of the victims that she represents to question Witness D04-48, document2

2397-Conf.  The application contains a list of seven questions.  On the same day, the3

Chamber received an application from Maître Zarambaud on behalf of the victims4

that he represents, document 2398-Conf.  The application contains a list of 23 sets of5

questions.6

Having considered the reasons given by both Maître Douzima and Maître7

Zarambaud, as to why the personal interests of the victims they represent are affected,8

the Chamber allows the respective applications to question Witness D04-48.9

Turning to the proposed questions, Maître Douzima and Maître Zarambaud are10

allowed to put all their proposed questions as set out in the aforementioned11

documents.  The Chamber finally reminds Maître Douzima that during her12

questioning she should respect the level of confidentiality of any information she13

wishes to mention as well as the protective measures accorded by previous14

Chamber's decisions.  Accordingly, she should not mention any identifying15

information of protected witnesses.16

The Chamber will now deliver an oral decision on the request for in-court protective17

measures for the witness.18

The Chamber will issue this decision at a later stage since at this point in time the19

Chamber is not yet in the possession of the security assessment by VWU.  Therefore,20

the Chamber will grant in-court protective measures to the witness, as requested by21

the Defence, on a provisional basis, and orders VWU to send the Chamber the22

security assessment by no later than 12.30 this morning.  By 12, let us say.  So the23

in-court protective measures, meaning the use of pseudonym, image and voice24

distortion, as well the use of private session to protect the identity of the witness, is25
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granted on a provisional basis until otherwise decided by the Chamber.1

I ask, please, court officer to turn into closed session in order for the witness to be2

brought into the courtroom.3

*(Closed session at 9.14 a.m.) Reclassified as Open session4

THE COURT OFFICER:  We are in closed session, Madam President.5

(The witness enters the courtroom)6

WITNESS:  CAR-D04-PPPP-00487

(The witness speaks French)8

PRESIDING JUDGE STEINER:  We can turn into open session, please.9

(Open session at 9.15 a.m.)10

THE COURT OFFICER:  We are in open session, Madam President.11

PRESIDING JUDGE STEINER:  Good morning, Mr Witness, and welcome.12

THE WITNESS:  (Interpretation)  Thank you very much.  Good morning.13

PRESIDING JUDGE STEINER:  Mr Witness, in front of you you may have a card14

containing the wording of the oath.  Could you please be so kind in reading out the15

words of the undertaking.16

THE WITNESS:  (Interpretation)  I solemnly declare that I will speak the truth, the17

whole truth and nothing but the truth.18

PRESIDING JUDGE STEINER:  Mr Witness, now that you have taken the oath, can19

you confirm that you understand what the oath means?20

THE WITNESS:  (Interpretation)  Yes, I understand that perfectly.21

PRESIDING JUDGE STEINER:  Do you understand it to mean that you must give22

answers to the questions asked of you that are true and accurate, to the best of your23

knowledge and belief?24

THE WITNESS:  (Interpretation)  Yes, I will provide answers that are truthful.25
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PRESIDING JUDGE STEINER:  Mr Witness, as must have been explained to you by1

the Victims and Witnesses Unit during the familiarisation process, you will be2

questioned first by the Defence, then by the Prosecution and then by legal3

representatives of victims, and after that the Defence has the right to question you4

once more.5

The Chamber has put in place some protective measures to protect your identity, in6

order for you not to be recognised by the public outside this courtroom.  Therefore,7

during your testimony you will be referred to as "Witness 48," as "Mr Witness," as8

"sir."  Your name will never be mentioned.  Your voice and your image that are9

broadcast outside this courtroom are being distorted.  That means that the public10

cannot identify you by your image or by your voice.  Do you agree, do you consent11

in that you receive these protective measures during your testimony?12

THE WITNESS:  (Interpretation)  Yes, Madam President.13

PRESIDING JUDGE STEINER:  Mr Witness, in this case there are other witnesses, or14

victims, or persons connected to the facts of the case and whose identities are not15

known to the public as well.  I would therefore ask you that you exercise caution in16

mentioning names of persons who may be considered vulnerable in the context of17

these proceedings.18

At the same time, in order to help us in keeping your identity protected, it is19

important that when we are in open session, as we are now, you don't mention any20

information that could lead to your identification.  For instance, you should avoid21

mentioning your name, the position you occupy today, or the position you occupied22

at the time of the events, the names of close friends or family members, some23

meetings in which you were present with only a few other persons that could identify24

you, if you mentioned that you were at those meetings, this kind of information.  If25
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you need to mention this kind of information, please let us know in advance and then1

we can go into private session.2

In private session, you can speak freely because nobody outside this courtroom can3

hear what is said inside the courtroom.  The parties and the legal representatives of4

victims, and also the Chamber, will help you in calling your attention every time that5

an answer is put to you, that the answer could lead to this kind of information, but it's6

important that you also help us in identifying this information that should not be7

disclosed to the public.8

In the beginning it appears to be a complicated exercise, but with time you will9

understand how it works and it will be easier for you to ask for private session10

whenever needed.  Do you understand, sir, those rules in order to protect your11

identity?12

THE WITNESS:  (Interpretation)  Yes, your Honour, I understand.13

PRESIDING JUDGE STEINER:  Finally, Mr Witness, because we speak different14

languages, we have interpreters and court reporters in the booth, both sides of this15

courtroom.  We have simultaneous interpretation and real-time transcripts, the16

French and English.  So, in order to help our interpreters and court reporters to do17

their job, it's very important that you speak slower than normal, as I'm doing now.18

Sometimes because it seems unnatural, it's likely that you will start speeding up.  In19

that case, I will have to interrupt you and ask you to slow down.  Don't take offence;20

it's just for practical reasons.21

We have also, Mr Witness, a very important rule in order to allow our interpreters22

and court reporters to do their job properly.  It's what we call "the five seconds23

golden rule."  That means that whenever a question is put to you, even if the24

question is put in French and you understand it perfectly, you need to wait five25
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seconds before you start giving your answer, in order to allow the English1

interpreters to finalise the translation of the questions.2

The parties and participants also need to follow the same rule.  So we would like you3

to pay attention to that and, again, don't take offence if I need to remind you many4

times of the five seconds golden rule.  Is that fine with you, sir?5

THE WITNESS:  (Interpretation)  Yes, indeed, your Honour.6

PRESIDING JUDGE STEINER:  Now, you will start to be questioned by the calling7

party, Defence.  I'll give the floor to Mr Haynes.  You have the floor, Mr Haynes.8

MR HAYNES:  Thank you, your Honour, and good morning, and good morning to9

everybody else in the courtroom.10

QUESTIONED BY MR HAYNES:11

Q.   And good morning to you, sir.12

A.   Good morning.13

Q.   Let me tell you a little bit about the programme of the next few days.  We will14

be sitting in court for five hours a day from now until Friday.  I hope that I will15

complete my questioning of you if not today then early tomorrow, and then you'll be16

asked questions by the Prosecution, who sit nearest you on your right, and then the17

legal representatives of victims, to their right.  And I hope, indeed I'm confident, that18

we will finish your evidence this week so that you can go home before the weekend.19

Okay?20

Did you understand what I just said?21

A.   Yes, I understood.22

Q.   Okay.  Well, I'm going to start by asking you a few questions about who you23

are and your personal history, and for that reason I'm going to ask Her Honour, the24

Judge, if we can go into private session.25
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PRESIDING JUDGE STEINER:  Court officer, please turn into private session.1

(Private session at 9.27 a.m.) * Reclassified as Open session2

THE COURT OFFICER:  We are in private session, Madam President.3

MR HAYNES:  Thank you very much.4

Q.   Sir, can you tell us your full name, please?5

A.   Thank you, Counsel. My name is (Redacted)6

Q.   And what is your date of birth?7

A.   I was born on (Redacted)8

Q.   And where were you born?9

A.   I was born in (Redacted)10

Q.   And if you don't mind, would you tell us the names of your parents, please?11

A.   My father's name (Redacted) and my12

mother's name (Redacted)13

Q.   And do you have any brothers and sisters?14

A. (Redacted)15

Q. Well, I won't ask you to recite all of their names.  Are you now a married man,16

or a single man?17

A. (Redacted)18

Q.   And do you have children of your own?19

A.   I have ten children.20

Q.   Thank you.  I want to ask you now about your educational background.21

Where did you go to school?22

A. (Redacted)23

(Redacted)24

(Redacted)25
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Q.   And what did you study at university?1

A. (Redacted)2

Q. (Redacted)3

A. (Redacted)4

Q. (Redacted)5

A. (Redacted)6

Q.   Thank you.  I want to move on now to your professional or working life.7

What did you do for work after you finished your education?8

A.   After completing my education, (Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25

ICC-01/05-01/08-T-267-Red-ENG WT 06-11-2012 8/88 NB TICC-01/05-01/08-T-267-Red2-ENG WT 06-11-2012 8/88 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0048

06.11.2012 Page 9

(Redacted)1

(Redacted)2

Q.   Thank you very much.  Before we leave that, I wonder if we could just put in a3

few dates.  When was it that you (Redacted)4

A. (Redacted)5

(Redacted)6

(Redacted)7

Q.   Thank you.  During what period of time (Redacted)8

A. (Redacted)9

Q.   And when were you (Redacted)10

A. (Redacted).11

THE INTERPRETER:  Interpreter correction:  That previous acronym should have12

been RCD, not DRC.13

MR HAYNES:14

Q.   And when did you become (Redacted)15

(Redacted)16

A.   From (Redacted)17

Q.   Okay.  Now, can we just concentrate on that a little bit.  How did you become18

(Redacted)19

A.   I left (Redacted) and I joined (Redacted)20

(Redacted) It was then21

that I was (Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

Q.   Thank you.  I want to try and deal with that aspect of things in open session as3

much as possible but, while we're dealing with your personal details, when did you4

join the MLC, do you remember?5

A.   Yes, I remember.  I joined the MLC in (Redacted).  In (Redacted) I joined the MLC, because6

personally I could no longer tolerate the behaviour of the RCD-Goma.  So I left7

(Redacted) and I got to (Redacted) early in (Redacted), and that was when there was a discussion8

with the person responsible for the movement; namely Mr Bemba.  They said they9

wanted me to take on this task; (Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

and so they had fled from the various wars that had occurred in that part of the14

country.  Some had fled when Laurent-Désiré Kabila came to power in 1996, others15

fled when the Chadians arrived in that part of the country and yet others fled when16

the MLC came in.  And so the system of military justice was almost inexistent and17

the civil system of justice was disorganised.18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

Q.   Thank you.  Now, I'm going to ask the Judge in a moment if we can go into23

public session, but when we move into public session you should be careful not to say24

the sort of thing that you've just said that reveals what job you did.  Do you25
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understand?1

A.   Yes, I've understood, Counsel.2

MR HAYNES:  Then, your Honour, can we venture into public session?3

PRESIDING JUDGE STEINER:  Court officer, please turn into open session.4

(Open session at 9.43 a.m.)5

THE COURT OFFICER:  We are in open session, Madam President.6

MR HAYNES:  Thank you.7

Q.   In 2001, what was the legal status of the MLC?8

A.   It was a political/military movement at that time.9

Q.   And what was the system of justice which operated in the territory under its10

control?11

A.   The justice system that was operating was an ordinary system, with various12

prosecution services and courtrooms, and throughout the MLC territory there were13

four ordinary level courts:  One in Gbadolite; other in Gemena; one in Lisala; and14

another one in Bas-Uele.  There was a peace court in Zongo, and within these15

various courts there were a number of judges and a number of public prosecutors.16

And I think it's important to mention at this point that the system of justice in that17

part of the country had been based on the Lusaka Accord which provided a common18

status to the three authorities in the DRC that were operating at the time, and so we19

rendered justice there, and the various rulings handed down were, including during20

the unification, were recognised as valid and were carried out because for the civil21

justice, the judges were the same and they are still in place right up until now.  Most22

of the magistrates who had worked there continue to work there, even now.  And23

the various rulings they handed down remained valid within our justice system.24

You see, the MLC arrived there, found the judges doing the work there for the25
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Congolese government, and the system of justice operated normally, at least the civil1

justice system, because it was not necessary to flee the combat and the various wars.2

Q.   Well, you've, as it were, guessed what my next question was going to be, which3

is was the system of justice operating in the territory controlled by the MLC any4

different to that operating in the area controlled by the government?5

A.   No, it was the same system of justice with the same number of sitting judges.6

There were always three judges for criminal matters, civil matters, one judge, and it7

continued, except -- well, with the exception of military justice.  All those magistrates8

had fled during the various wars and also, when the MLC came in, came to that part9

of the country, well, there were no military magistrates.  Attempts were made to put10

a system in place, a system of court martial so that judges could judge others on the11

basis of military discipline.  And when I got to Gbadolite I said that we should12

ensure that the system operates normally, and I had suggested to Mr Bemba that we13

go back to the normal situation relating to military justice and to have a court martial14

and a superior court so that lower-ranking soldiers could be brought to garrison court15

martials and those rulings could be appealed later to the higher court, and he agreed16

to that and so, to have these various systems operating, we had to requisition a17

number of civil magistrates, because within the Congolese legal system, a court or a18

court martial can operate when there is one permanent judge, and he has to be a19

career magistrate.  But that judge can receive assistance from other officers, even if20

they are not career judges.  So higher-ranking officers, higher in rank than the21

soldiers being brought to trial.  So that way we were able to use civilian magistrates22

to operate these judicial systems for trying these soldiers, and so for the most part,23

within the rulings of these military courts, you will see that there was a civilian24

prosecutor and there was always one civilian judge.  So that is how this system of25
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justice operated.  The system was adjusted in accordance with the overall1

functioning of the justice system within our country.2

Q.   Thank you.  Just one more thing on that point.  Were there any courts of3

appeal within the territory controlled by the MLC?4

A.   No, there was no court of appeal.  There was a concern to have such appellate5

court so that there would be two levels. (Redacted)6

(Redacted) but for those who were not7

able to get to that place the authorisation was obtained so that those people could8

appeal to the Mbandaka appellate court and MONUC helped with the transportation9

of those people who had to leave MLC territory for such appeals so that they would10

be taken there.11

PRESIDING JUDGE STEINER:  Mr Haynes, if you allow me to interrupt you?  Can12

we go very briefly into private session, please.13

(Private session at 9.51 a.m.) * Reclassified as Open session14

THE COURT OFFICER:  We are in private session, Madam President.15

PRESIDING JUDGE STEINER: (Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

We can turn back into open session.  Sorry, Mr Haynes.20

MR HAYNES: (Redacted)21

(Redacted)22

(Redacted)23

PRESIDING JUDGE STEINER:  Did you understand the Defence concern?24

THE WITNESS:  (Interpretation)  Thank you very much, your Honour, I have25
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understood.  Thank you.1

PRESIDING JUDGE STEINER:  We can turn into open session, please.2

(Open session at 9.52 a.m.)3

THE COURT OFFICER:  We are in open session, Madam President.4

MR HAYNES:5

Q.   This may be obvious from the answer which you just gave us, but Mbandaka,6

under whose control was Mbandaka?7

A.   That was the former government of the day.8

Q.   And sir, if we understand you correctly, if anybody wanted to appeal a decision9

of a court in Gbadolite under MLC control, they had to go to a court of appeal in10

Mbandaka which was under government control; is that right?11

A.   I said that there were two possibilities, two possibilities for someone who had12

been tried at the first level within MLC territory.  The person could either go to Buta,13

where a court of appeal had been set up, or go to Mbandaka, where there was also a14

court of appeal.  Both courts were operating at the same time.15

Q.   Thank you.  Now, I don't want to spend too long on this, but can you just16

describe to us briefly what the system of civil justice was in the territory controlled by17

the MLC in 2001 to 2003?18

A.   The civil system of justice that existed was an ordinary system, as I've said,19

which dealt with usual matters, usual cases, civil matters; for example, people who20

had various conflicts to deal with, they would bring them before civilian judges, who21

would look at the matter and hand down a ruling.22

Alongside that system there was a criminal system to deal with anyone who had23

committed an offence.  If such an offence was subject to punishment, and even as far24

as the death sentence, and in such cases, the superior courts within the territory25
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controlled by the MLC had jurisdiction to deal with such offences and punish the1

guilty party, as long as it was a civilian.  So there was that system of justice that2

operated normally, as it still does today.  There have been no changes.  So the same3

system exists with civil and criminal matters:  Three judges for criminal matters and4

there's a public prosecutor - four actually - and there are senior trial lawyers, and so5

people would be brought before the courts, namely, the people responsible for6

offences committed within the territory controlled by the MLC, and those courts that7

the MLC found were operating, and still operate today.  The courts that no longer8

are in operation are the court of appeal that we set up, that was set up in Buta, and9

given that during the reunification we took another court, the Kisangani and the10

Mbandaka courts.  The situation being what it was after reunification, that court was11

done away with but the first president was reassigned to another court and is there at12

the current time.13

Q.   Dealing only with the civil system of justice, what judges sat to decide civil14

cases?15

A.   This seems to be a bit of a vague question, but there were four courts and judges.16

The judges sat for -- there were three judges for criminal matters.  No, more than17

three, actually.  And there always was a public prosecution unit and a registry, so it18

was the normal sort of operation as one finds in civilian courts today.  I should add19

that even when there weren't enough magistrates, magistrates were recruited and20

then appointed.  They were appointed to increase the number of magistrates21

available.22

Q.   Who appointed them?23

A.   Who?  Some were appointed before and they were already there when the24

MLC arrived.  They had been appointed by the Minister of Justice of the Congo.25
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Others were appointed when the MLC arrived by the relevant authority, the authority1

with the power to appoint them.2

Q.   And which authority is that?3

A.   The authority who acted as the Minister of Justice.  That was the person who4

appointed magistrates in the territory occupied by the MLC.5

Q.   Thank you very much.  Now, what written laws governed the system of6

criminal justice in the territory controlled by the MLC?7

A.   It was the Congolese penal code that was applied in the territory occupied by8

the MLC, just like in the other territories of the country.  That is for the criminal9

cases.10

Q.   Thank you.  And can you briefly describe to us what the procedure was to11

bring somebody before the courts for a criminal offence under those laws?12

A.   The criminal or penal code which provides for crimes and the punishment is not13

the same that makes provisions for the procedures, and regarding that, we have the14

criminal procedure code which deals with the applicable procedure within the15

framework of initiating proceedings against someone.  Based on that code, any16

perpetrator of a crime is presumed to be innocent until proven guilty by a court of17

law, which would then hand down an irrevocable decision.18

When a crime was perpetrated, this was dealt with at two levels, and this is what19

happened when the MLC was controlling the territory.  So you have a preliminary20

investigation which is carried out by the police.  They would investigate any crime21

committed, and if the police inspectors conclude that X or Y is the perpetrator of the22

crime, then they would transmit the file, with all supporting materials, to the23

department of public prosecutions, represented by the prosecutor who carries out24

further investigations, gathers evidence and charges the suspect before the court.  He25
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presents his evidence and then the suspect or the accused is defended by someone1

else.2

In the territory controlled by the MLC we did not have defence counsel as such but3

just a couple of legal defenders who would be responsible for defending the suspects4

against whom proceedings had been initiated.  It had also been requested that all the5

Bars of the country should grant authorisation for their lawyers to come and defend6

suspects prosecuted for serious crimes.7

For example, if someone was being tried for murder, the authorities had an obligation8

to ask the Bar for a lawyer to assist that person, even if that person was indigent.9

The lawyers were designated to assist the suspects pro bono; that is without payment.10

The MLC authorities had sent letters to ask those various Bars to send lawyers to11

defend any suspects charged with serious crimes inside the MLC territory.12

So the normal procedures that were applicable in the MLC territory as the same13

procedures that are being followed today in the DRC; that is you have the first stage,14

the investigation by the police and the DPP, and then the trial proceedings themselves15

that end with a judgment.  Pointless to -- it is needless to add that anyone who was16

convicted had the right to lodge an appeal against that judgment.17

Q.   Thank you.  The department of public prosecutions represented by the18

prosecutor, who was responsible for appointing him, the prosecutor?19

A.   The Minister of Justice.20

Q.   Thank you.  Can we now move on to the system of military justice.  What21

system of military justice was in place in the territory controlled by the MLC during22

2001 to 2003?23

A.   The military justice system that was applicable between 2001 and 2003 -- well,24

let me begin by saying that prior to 2001 there was a military, a special military court25
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that had been set up because military justice, as I have said, was practically inexistent1

because the military justice authorities had fled the various wars that had broken out2

in that part of the country.  So all the officers responsible for the special military3

court and the various courts-martial had fled, and this led the MLC, just before 2001,4

to decide to set up a special military court that would be run by military officers and5

would be responsible for dealing with crimes perpetrated by soldiers in that territory.6

That court was replaced by war councils, garrisons, and superior war councils.7

This -- the officers requisitioned civil magistrates to take charge of cases in the8

courts-martials and even the special military court, when it was operational, they9

would call on civilian magistrates.  So you could have the case of a civilian10

magistrate who would be called upon or designated to deal with trials in a military11

court.  So a civilian judge could be appointed as a permanent judge in a war council12

and that person would be assisted by military officers with regard to trials against13

soldiers.14

Between 2001 and 2003, that was the difference.  In the war councils, you had15

professional magistrates that were designated to work in these courts, and this meant16

that the military courts finally became operational as a result of the designation of this17

civil or civilian magistrates to those courts.18

Q.   Thank you.  Can you help us as to what the difference is between a garrison19

court, a war council, and a superior war council.20

A.   The garrison court was the equivalent of a sub-regional court, that is it is a lower21

council that tries low-level soldiers, non-commissioned officers and foot soldiers, and22

a superior war council or higher war council is an institution that deals with appeals23

from the lower courts, and they also try cases for crimes perpetrated by senior officers24

and general officers.  That is the distinction that I can make.25
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Q. Thank you.  And were the military courts the responsibility of the Minister of1

Justice, or of somebody else?2

A.   The military courts were under the authority of the Minister of Justice, but they3

operated in co-operation with the Ministry of Defence given that in order for them to4

operate there had to be two officers who were not professional magistrates, who5

would be called upon to participate in the proceedings.  So the Minister of Justice6

could not work alone in the area of military justice.  He had to work in co-operation7

with the Minister of Defence so that the Defence Ministry could designate officers that8

would sit in the courts at the various levels whenever needed.9

Q.   Thank you very much for that.  You've referred to two separate offices, that is10

the Minister of Justice and the National Secretary for Justice.  What's the difference11

between those two offices?12

A.   Let me say that there is no real difference.  Given the way that the MLC13

functioned, the person known as the National Secretary was the equivalent of the14

Minister of Justice.  So when I talk about the National Secretary for Justice, this15

person would be equivalent to the Minister of Justice, that is after the reunification.16

MR HAYNES:  Thank you.  Then, in that case, for the next few questions, I would17

like to go into private session.18

PRESIDING JUDGE STEINER:  Court officer, please turn into private session.19

(Private session at 10.15 a.m.) * Reclassified as Open session20

THE COURT OFFICER:  We are in private session, Madam President.21

MR HAYNES:22

Q. (Redacted)23

(Redacted)24

A. (Redacted)25
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(Redacted)1

Q. (Redacted)2

A. (Redacted)3

(Redacted)4

Q. (Redacted)5

A. (Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

Q. (Redacted)11

(Redacted)12

A. (Redacted)13

(Redacted)14

(Redacted)15

Q. (Redacted)16

(Redacted)17

A. (Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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Q. (Redacted) appoint anybody to the Department of1

Public Prosecutions?2

A.   Between 2001 and 2003, yes, certain people were appointed.  Not many; I3

believe seven or eight.  I no longer remember their names, but I think there were six4

to eight people and these were beginners (Redacted) As for the5

others, (Redacted)6

(Redacted)7

Q.   And, again, can you just help us with what selection criteria (Redacted)8

A.   I have already said that based on the Statute of the Magistrates they can be9

recruited following a competitive examination, but also directly if there are not many10

candidates.  So if the number of candidates is higher than the positions available and11

if the candidates have the necessary level of education, they can be recruited directly12

and integrated into the corps of magistrates.13

But let me add that in the territory controlled by the MLC there was only one person14

who had the rank of advocate general before the arrival of the MLC, and I confirmed15

that person in his position of attorney-general, or advocate general, so that they16

should be responsible for the military courts.  Apart from that, all the other17

candidates followed the normal career path as public service magistrates.18

Q.   And just to complete this section, did anybody (Redacted)19

(Redacted)20

A.   Thank you very much.  As I have already said, there was no pressure at all to21

appoint anyone given that (Redacted)22

(Redacted) We did not have enough and, even right to this day, there are not23

enough magistrates in that part of the country.24

MR HAYNES:  Thank you.25

ICC-01/05-01/08-T-267-Red-ENG WT 06-11-2012 21/88 NB TICC-01/05-01/08-T-267-Red2-ENG WT 06-11-2012 21/88 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0048

06.11.2012 Page 22

Can we go back into open session, please?1

PRESIDING JUDGE STEINER:  Court officer, please turn into open session.2

(Open session at 10.23 a.m.)3

THE COURT OFFICER:  We are in open session, Madam President.4

MR HAYNES:5

Q.   So were you aware that there had been an attempted military coup in the6

Central African Republic in the latter part of 2002?7

A.   We heard about it over the radio that there had been that attempt in 2002.8

Q.   I know it's ten years ago, but do you remember precisely when you first heard9

about it over the radio?10

A.   I no longer remember.  That would be difficult.11

Q.   And were you aware that MLC troops had gone to the Central African Republic12

to support President Patassé?13

A.   Yes, I heard about it.  I was aware of that.14

Q.   Do you recall how you first became aware of that?15

A.   I'm sorry, heard of what?16

Q.   How you first heard that MLC troops had gone to the Central African Republic?17

A.   Let me say that I learned about it when we were discussing with certain18

colleagues and it was said that the MLC troops had deployed in the Central African19

Republic.20

Q.   That was really the purpose of my question, which was:  Is it your recollection21

that you knew they were going to the Central African Republic before they went, or22

that you only knew that they were in the Central African Republic after they had23

gone?24

A.   I heard that MLC troops had gone to the CAR. This means this was after the25
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troops had already gone there.1

Q.   And again being slightly unfair to you, do you have any idea when it was that2

you first heard that?3

A.   It was probably in November 2002.  Yes, probably November.4

MR HAYNES:  And to complete the session and the logical sequence of these5

questions, can we just go very briefly into private session?6

PRESIDING JUDGE STEINER:  Court officer, please turn into private session.7

(Private session at 10.27 a.m.) * Reclassified as Open session8

THE COURT OFFICER:  We are in private session, Madam President.9

MR HAYNES:10

Q.   Can you, if you remember, give us the context in which you learned that the11

MLC troops had gone to the Central African Republic?12

A.   I really no longer remember.  What I know is that I was having a conversation13

with one of my colleagues - I do not remember who, (Redacted)14

(Redacted) - at the time and he just mentioned, "Do you15

know that our troops have gone to the CAR?"  I did not know, I was taking care of16

my own responsible -- own responsibilities, and he said that Patassé had told our17

President that his troops had been attacked by his former Chief of Staff and asked for18

assistance.  Since I was not really interested in military affairs, I simply listened to19

what he was saying.20

MR HAYNES:  Thank you.21

Can we go back into open session?22

PRESIDING JUDGE STEINER:  Court officer, please turn into open session.23

(Open session at 10.29 a.m.)24

THE COURT OFFICER:  We are in open session, Madam President.25
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MR HAYNES:  Your Honour, that would be a convenient moment.1

PRESIDING JUDGE STEINER:  Yes, Mr Haynes.  Thank you.  Mr Witness, we'll2

have now a half-an-hour break.  You have some time to take some rest.  It's 10.30.3

We'll be back at 11 o'clock.4

I ask, please, court officer to turn into closed session for the witness to be taken5

outside the courtroom.  In the meantime, we will suspend and resume at 11.6

*(Closed session at 10.30 a.m.) Reclassified as Open session7

THE COURT OFFICER:  We are in closed session, Madam President.8

(The witness stands down)9

THE COURT OFFICER:  All rise.10

(Recess taken at 10.31 a.m.)11

(Upon resuming in closed session at 11.05 a.m.) * Reclassified as Open session12

THE COURT USHER:  All rise.13

Please be seated.14

PRESIDING JUDGE STEINER:  Welcome back.15

Before we bring the witness in, the Chamber will issue the oral decision on protective16

measures.17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

Now, I ask please, court usher to bring the witness in.11

(The witness enters the courtroom)12

PRESIDING JUDGE STEINER:  Court officer, please, could we turn into open13

session.14

(Open session at 11.15 a.m.)15

THE COURT OFFICER:  We are in open session, Madam President.16

PRESIDING JUDGE STEINER:  Mr Witness, welcome back.17

THE WITNESS:   (Interpretation)  Thank you very much.18

PRESIDING JUDGE STEINER:  Are you ready to continue with your testimony?19

THE WITNESS:   (Interpretation)  Yes, your Honour.20

PRESIDING JUDGE STEINER:  Mr Haynes, you have the floor.21

MR HAYNES:  Thank you very much, your Honour.22

Q.   And welcome back, sir.23

A.   Thank you.24

Q.   Before the break, we were talking about the beginning of the war in the Central25

ICC-01/05-01/08-T-267-Red-ENG WT 06-11-2012 27/88 NB TICC-01/05-01/08-T-267-Red2-ENG WT 06-11-2012 27/88 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0048

06.11.2012 Page 28

African Republic and the deployment of MLC troops in that country; do you1

remember?2

A.   Yes, Counsel, I do remember.3

Q.   And unless you are uncomfortable with this question I am going to ask it in4

open session, which is:  At that time were you living in Gbadolite?5

A.   Yes.6

Q.   I want to ask you now about some trials that took place of soldiers, MLC7

soldiers, who had been in the Central African Republic; do you recall those?8

A.   Yes, I remember.9

Q.   Can you help us as to what sort of court it was that tried those cases?10

A.   The courts that dealt with those cases, one was a court martial presided over by11

a general officer, and with the assistance of an advocate general, and a number of12

magistrates of the tribunal who had been requisitioned to serve as judges with that13

court.14

Q.   And was that a tribunal that was under the jurisdiction of the National15

Secretary for Justice?16

A.   Well, it was a court that operated in the normal manner.  As I said, the system17

of military justice was almost non-existent (Redacted) to ensure that18

there would be no impunity within the MLC zone.  I also remember that at the19

beginning it was a court martial, but to replace the martial court various garrison20

courts and war councils had been set up.21

MR HAYNES:    Well, I've tried to avoid going into private session, but I can't.22

Can we go into private session, please, for a question or two?23

PRESIDING JUDGE STEINER:  Court officer, please turn into private session.24

(Private session at 11.20 a.m.) * Reclassified as Open session25
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THE COURT OFFICER:  We are in private session, Madam President.1

Q.   Sir, were you (Redacted)2

(Redacted)3

A.   Yes, (Redacted)4

(Redacted)5

(Redacted)6

THE INTERPRETER:  Inaudible.7

MR HAYNES:8

Q.   We missed the last part of your answer.  You said, (Redacted)9

(Redacted)10

(Redacted)11

(Redacted), what did you say after that?12

A.   I said that regarding (Redacted)13

(Redacted)14

(Redacted)15

Q. (Redacted)16

A. (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

Q.   Okay.  Well, we may come back to that in a little while.  I think we can go25
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back into open session, but please be careful not to say anything that reveals your1

name or function.2

PRESIDING JUDGE STEINER:  First, Judge Aluoch wants to seek a clarification.3

JUDGE ALUOCH:  Just before we go into open session, Mr Witness, did -- these4

persons that you appointed, did they have to be members of the MLC or anybody else5

could be appointed?6

THE WITNESS:   (Interpretation)  No, they had to be a career magistrate.  So7

whether they had -- even within the MLC, if they were career magistrates we could8

use them because we didn't have enough magistrates.  So the main criterion was that9

the person had to be a career magistrate.10

PRESIDING JUDGE STEINER:  Court officer, please, can we turn into open session.11

(Open session at 11.24 a.m.)12

THE COURT OFFICER:  We are in open session, Madam President.13

MR HAYNES:  Sorry.14

Q.   We were talking about the trials of soldiers at Gbadolite from the Central15

African Republic. What was the first that you knew about any investigation, or trial,16

in relation to events in the Central African Republic?17

A.   Could you repeat the question?  I haven't quite understood.18

Q.   Yes.  You've been telling us that you remember some trials taking place in19

Gbadolite concerning MLC soldiers who had been to the Central African Republic.20

Were you aware before the trials took place that there was an investigation into21

events in the Central African Republic?22

A.   Well, let's say before the trials were held, there had been an investigation.23

Q.   Did you know about it when it was taking place?24

A.   Are we in open session?  Could I --25
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THE INTERPRETER:  Inaudible.1

PRESIDING JUDGE STEINER:  Court officer, please turn into private session.2

(Private session at 11.26 a.m.) * Reclassified as Open session3

THE COURT OFFICER:  We are in private session, Madam President.4

THE WITNESS:   (Interpretation) (Redacted)5

(Redacted)6

(Redacted)7

made that MLC soldiers, who had been in the CAR, had committed looting, rapes and8

murders, and even that same radio station accused the MLC of engaging in9

cannibalism.  So the authorities were concerned.10

Mr Bemba didn't want that sort of thing to go unpunished, and so they were called11

upon. (Redacted)12

(Redacted) conduct an investigation into the veracity of13

such allegations, particularly regarding looting because, you see, Zongo was a small14

place facing Bangui, CAR, and so if there had been looting, if soldiers were going15

back, obviously we would be able to see that the town had changed, or that people16

would have seen goods here and there, or civilians would have bought various goods.17

So I decided to take a number of career magistrates there. (Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

Now, of the eight people who were heard and from whom statements were taken,4

none confirmed that there had been looting, or that goods had been brought over5

from the CAR. (Redacted)6

(Redacted)7

When the MLC troops returned I think Mr Bemba had ordered to the troop8

commanders that they continue questioning the men, and the trial that was first was9

organised on the basis of a few statements that the fellow soldiers had given to their10

military commanders in the CAR.11

They could say that they declared -- they spoke about various matters, a pen that12

belonged to someone else, but looting, pillaging on a large scale, no one could13

establish that, and within the framework of that investigation we understood why14

goods couldn't be there and why the looting was impossible.15

It was because the commanders of the army in Zongo also heard from the -- who was16

also interviewed by the magistrates (Redacted) clearly explained that the17

soldiers left the CAR and they were being shot at, and some soldiers who were18

supposed to protect them had changed camps and were then supporting Bozizé, who19

was leading the rebellion at that time.  And so they started to shoot at them as20

they -- so they fled, and really they were in chaos.  Some of them drowned as they21

attempted to swim across the river.  Those who couldn't swim died that way.22

So given that situation the assumption of looting was not possible, but since there was23

talk of this in the press we had to ask questions. (Redacted)24

questioned a number of soldiers who had been accused by fellow soldiers of25
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theft - various small items, for example a cooking pot - and those people were1

brought before a court-martial, and I believe that the statements that we heard in the2

press with accusations of the MLC, including in the Congo itself, of engaging in3

cannibalism, we could not take -- we couldn't give any credibility to that, but we said4

that it was important all the same and Mr Bemba insisted (Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted) that there had been good11

co-operation between the Zongo authorities and the CAR authorities and to say,12

"Listen, a commission of inquiry between the two armies," and if something was done13

at the military level we should have these investigations and go into greater depth.14

So the trial was held after denounce -- after receiving these reports from fellow15

soldiers, who had said that a fellow soldier had stolen a machete or something like16

that, but after having conducted investigations, systematic looting as reported in the17

press, well, those investigations began subsequent to this information that had been18

provided by the international press.19

So there you have it.  That's what I can tell you about those investigations.  It went20

on to another level, and the soldiers started to -- conducting cross-checks and this was21

done at the level of the rank and file.22

MR HAYNES:  Thank you.  It's probably my fault for not making clear what I was23

asking you about.  I think the simplest way is if we put up on the screen, please,24

Defence document number 74, which is CAR-DEF-0001-0155.25
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PRESIDING JUDGE STEINER:  Mr Haynes, maybe I'm wrong, but I have it as1

document 40, unless there is duplication?2

MR HAYNES:  You're right, there is duplication.  It's document 40.3

THE COURT OFFICER:  Document CAR-DEF-0001-0155 is available on the screens.4

It's a public document, unless otherwise instructed.  However, we are in private5

session.6

MR HAYNES:7

Q.   Sir, before we come to this document, when you talk about reports in the8

international press, do you remember what the sources of these reports were?9

A.   I believe it was RFI which broadcast such information at that time.10

Q.   And do you recall how many reports you heard?11

A.   No, I do not remember how many, but it was repetitive.  During the news, the12

morning, afternoon, evening, that's what happened in an uninterrupted manner.13

Q.   And do you recall whether there were any specific incidents referred to?14

A.   What do you mean by "specific incidents"?15

Q.   Was there mention made of a particular place, or a particular event, or were the16

reports just general?17

A.   This was vague information.  It was said that the Banyamulengue, or MLC18

soldiers, in the CAR were perpetrating looting, rapes and murders.  There was no19

specific information about the alleged perpetrators, or even the victims or their20

locations, so this was general information about the MLC in the CAR carrying out21

pillaging, murders and rapes.22

Q.   Thank you.  Now, can we look at the document on your screen?  Are you able23

to see it clearly?24

A.   Yes, I can read it.25
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Q.   And do you recognise that document and, if so, what is it?1

A. (Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

Q.   Okay.  And who was the Secretary-General of the MLC?6

A.   At the time it was Olivier Kamitatu.7

Q. (Redacted)8

A. (Redacted)9

(Redacted)10

MR HAYNES:  Thank you.  I wonder if we could just have a look at the next page,11

please?12

Q.   Can you see that, sir, or do you need it to be made a little bigger?13

THE INTERPRETER:  The witness's answer wasn't quite clear.  Can he kindly14

repeat?15

MR HAYNES:16

Q.   Sir, I think you're going to have to adopt the habit where, after you've looked at17

the document and before you give an answer, you turn back towards the18

microphones.  Otherwise, your voice gets lost. (Redacted)19

(Redacted)20

A. (Redacted) Mr Bemba himself, who21

did not tolerate impunity in the area under his control.  It was a small area and what22

had made his movement respected was that the soldiers were disciplined, and this23

had sort of tarnished that image and so he wanted (Redacted) identify24

anyone who could have been involved in the alleged looting.25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

Q. (Redacted)15

(Redacted)16

(Redacted)17

A.   Yes.  The delegation included (Redacted) Mr Pascal Zanzu, President of the18

Gbadolite District Court.  There was the Prosecutor of the Republic, Jean Kamba,19

who is actually a prosecutor in Bandundu.  Then Mr Mongapa, a colonel in charge of20

personnel in the army.  He was a G-1, and in that capacity he could summon any21

soldier who might have been involved.  That is why we had a restricted team and22

we did not want any more soldiers, to avoid the militarisation of that commission.23

Q. (Redacted)24

A. (Redacted) to investigate the allegations of lootings that had been supposedly25
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committed by the soldiers of the MLC deployed in Bangui.  Since they went through1

Zongo and they were to return through there, if they had brought back looted goods,2

given that this is a small town, (Redacted)3

(Redacted) was to question some people about any possible looted goods, identify those4

goods, and, if necessary, return them to the CAR authorities, who would hand them5

over to their owners.  That was the objective, (Redacted)6

(Redacted)7

(Redacted)8

Q. (Redacted)9

A. (Redacted)10

(Redacted)11

The first day was simply to gather information about the accuracy of the information12

about any possible looting, (Redacted)13

(Redacted)14

Q. I wonder if you could just go to the next page, please.  You may have already15

said something about this, but, if you can, I want you to tell us what was the16

methodology of the inquiry, how you conducted the inquiry.  Can you do that,17

please?18

A.   Thank you.  When arrived in Zongo, the magistrates were placed in the19

building of the courthouse in Zongo.  Two offices were assigned to the two20

magistrates, and they started by questioning the owners of the boats that travelled21

between Zongo and Bangui, and if property had to be transported, then they would22

use those canoes and boats, so we could hear from these people whether any property23

had been transported across the river.24

(Redacted) to the civil society authorities, that is the chiefs and authorities of25
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Zongo, who, as representatives of the population, could tell us whether many goods1

had been transported through there.2

(Redacted) the police authorities, who would have been able to know if there had3

been any suspicious movements of property inside the town. (Redacted) listened to a4

gentleman who was responsible for internal security in Zongo, and this person being5

an intelligence officer, even if property was concealed, in his position, he would have6

still been able to have some information.7

(Redacted) someone from the immigration office, to find out whether any8

strangers had carried goods through there. (Redacted)9

(Redacted) I believe, the deputy commander of the troops10

that were based there and which had not crossed into the CAR, and these people11

could (Redacted) on their fellow soldiers who had gone across the12

river.  Did they come back alone or were they very rich when they came back?13

(Redacted) questioned the local leaders, political leaders of the MLC, (Redacted)14

(Redacted) None of these15

people stated that goods had been looted and that there had been any unusual16

movements of the boats.  No one said that people had brought back a lot of property17

to Zongo and taken it into the interior. (Redacted) objective was to determine whether,18

at the end of the inquiry, we would be aware of any goods that might have been19

looted, in which case we would have done everything necessary to identify those20

goods and where they were located, seize them, and then discuss with the Central21

African authorities in order to return those goods to them for restitution to the22

victims.23

(Redacted) did not find any had looted goods in Zongo, and that24

was what was included in the report prepared by the magistrates that accompanied25
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(Redacted) sent that report to the person who co-ordinated the various national1

secretariats of the MLC for onward transmission to Mr Bemba, who had assigned us2

to this mission.3

Q.   So that we are clear, at the top of that page we see six names.  Were they the4

only people that the magistrates interviewed, or were there more people than that,5

that were interviewed?6

A.   These seven people were a representative sample of all the groups in Zongo, so7

after questioning these people, the magistrates did not go to find other people8

because it would have been pointless to answer -- or to question the boat owners9

individually, after interviewing the president of their association.  So, after all these10

people were interviewed, the report was drafted on the basis of all their statements.11

(Redacted) When people acquire looted goods, they12

certainly have those goods available with them, and since this was a small town,13

people would have been able to know whether people had acquired, say, a mattress14

or a vehicle or a bicycle, and so on, but this was not evident, (Redacted)15

(Redacted)16

Q.   Can we go to the next page, please.17

PRESIDING JUDGE STEINER:  Mr Haynes, sorry, if you are going to the next page, I18

want a follow-up question on this very same page, and since I'm not -- I'm not19

referring to the specific position occupied by the witness, we can go into open session,20

please.21

(Open session at 11.58 a.m.)22

THE COURT OFFICER:  We are in open session, Madam President.23

PRESIDING JUDGE STEINER:  Thank you very much.24

Mr Witness, just a clarification.  Here, on page 49, lines 20 and 21, you stated that25
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none of these people stated that goods had been looted.  However, I would like just1

to understand your statement, your evidence.  If you could - and the document is2

public - you could read the last two paragraphs of this page. You could read for the3

record.4

THE WITNESS:   (Interpretation)  "On the same date"; is that correct?  "On the5

same date, Mr Papy Bokula, head of the main office of the BSI, totally rejected all6

those accusations and confirmed that it was impossible for looted goods to be7

transported across the Ubangi River for the following reasons:  As soon as the8

alleged looting had been reported over foreign radio stations, a joint commission9

made up of FACA soldiers and EAIC was set up to recover all looted goods by both10

Congolese soldiers and Central African soldiers in the PK12 neighbourhood and at11

the headquarters of the National Assembly that is the site of the fighting."12

PRESIDING JUDGE STEINER:  We will continue on the other page, but first what is13

"BSE"?  "Çe poste principal BSE."  What does that mean, please?14

THE WITNESS:   (Interpretation)  The Office of Interior Security.15

PRESIDING JUDGE STEINER:  My second question:  This person here, he says that16

after the announcement of the alleged pillaging in the radio, a "... une commission17

mixte ... et s'était mise en place ...", including members of the ALC.  Do you have any18

information about this alleged commission that was set up for investigating this19

accusation of pillaging?20

THE WITNESS:   (Interpretation)  No, your Honour, I don't have any information21

about that.  That happened in the CAR.  So the events referred to here occurred in22

the CAR, not in the Congo, so I don't have specific information about what happened23

in the Central African Republic.24

PRESIDING JUDGE STEINER:  Yes, I understand, but you say that none of these25
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people stated that goods had been looted, and here it appears that one of the persons1

heard by the commission said that the information about looting goods had2

motivated the creation of a commission to investigate, a mixed commission.  You3

don't know anything about this commission?  You don't know anything about this4

commission?5

THE WITNESS:   (Interpretation)  Yes, your Honour.  I can say that when we6

heard the person, the accusations were totally dismissed, and on the same date7

statements were taken by the head of this post, Mr Bokula, and the allegations were8

entirely dismissed.  We were told that nothing was taken across and so there was no9

looting in --10

PRESIDING JUDGE STEINER:  Mr Witness, I'm sorry to interrupt you.  We are11

talking about two different things.  One is whether there had been pillaging and, the12

other, whether the goods had traversed the river, brought to Zongo.  What the13

person says here is that it was not possible that the pillaged goods could cross the14

river.  He is not saying that there was no pillaging, this is not what the person said,15

so maybe it's a wrong interpretation, but let's go to the next page, please, the page16

finishing 0158.17

Court officer, are we in the next page?18

THE COURT OFFICER:  Yes, Madam President.19

PRESIDING JUDGE STEINER:  Mr Witness, could you please read the first20

sentence?21

THE WITNESS:   (Interpretation)  "This commission took back the looted goods22

and handed them over to the people who claimed that they were the victims."23

PRESIDING JUDGE STEINER:  So then you keep your statement that none of the24

persons heard by the commission mentioned anything about the existence of25
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pillaging?1

THE WITNESS:   (Interpretation)  Your Honour, what I'm saying is that this report,2

which was drawn up by career magistrates, came to a conclusion; namely, that on the3

basis of the information that we had during the course of that inquiry, we could not4

confirm that there had been looting.5

What happened in the CAR we did not know, and if another commission had worked6

as stated by the person who was in charge of that special office, the internal security7

office, we were not in a position to speak with the commission within the CAR. (Redacted)8

(Redacted) in the field in Zongo, and on the basis of that we could not make9

the statement.  Because if we had claimed, if we had made such a statement, we10

would have had to be able to seize them and hand them over to the others.11

This man said that the commission had done so, but this happened in the CAR, and I12

am not in any position to say whether that happened or not. (Redacted)13

(Redacted) for cross-checking to determine whether the soldiers who14

had gone over to the CAR had returned with looted goods, and according to the15

people interviewed nothing of the sort happened.16

As for what happened in the CAR, I was not there.  I was not aware of what17

happened in the CAR because I was not in contact with this other commission that18

has been spoken of so much.19

PRESIDING JUDGE STEINER:  Thank you, Mr Witness.20

Judge Aluoch wants a clarification in private session.21

MR HAYNES:   Yes.22

PRESIDING JUDGE STEINER:    Court officer, please turn into private session.23

JUDGE ALUOCH:    Mr Witness, I'm looking at --24

(Private session at 12.08 p.m.) * Reclassified as Open session25
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THE COURT OFFICER:  We are in private session, Madam President.1

JUDGE ALUOCH:  Sorry, Mr Witness, I did not say anything that can identify you,2

no.3

I'm looking at the transcript at page 49, particularly beginning from line 20, when you4

said, "So after all these people were interviewed, the report was drafted on the basis5

of all their statements.  Furthermore, we were there on the ground.  When people6

acquire looted goods, they certainly have those goods available with them," and so on7

and so forth.8

What I want you to clarify is:  Can you remember when was it that you were in9

(Redacted) When was it?10

THE WITNESS:   (Interpretation)  I don't remember the exact date, but what I do11

know, it was in (Redacted).  But the exact date, I don't remember.12

JUDGE ALUOCH:  Thank you.13

PRESIDING JUDGE STEINER:  Mr Haynes, we continue in private?14

MR HAYNES:  I think given some of the answers, we probably shouldn't have left it15

but, yes, we will continue in private, your Honour.16

Q.   Just to come back on a few of those things:  Who is Papy Bokula?17

A.   Papy Bokula was an officer responsible for the internal security office in Zongo.18

That's all I know about him.19

Q.   And why was it important that the commission spoke to him?20

A.   Because he was in charge of intelligence. (Redacted)21

(Redacted)22

(Redacted)23

Q.   Thank you.  And a short summary of what he told the magistrates was just24

read to you.  Do you know how long he was interviewed by the magistrates for?25
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A.   The examination took three days.1

Q.   And if we go to the bottom of the page we're looking at, can we just go down a2

little bit, we know the answer to this, but who are the two people who have signed3

this report?4

A.   Those two people were career magistrates who were from the -- well, the first5

one was the head of the Gbadolite Court, and the second was the public prosecutor6

attached to the Gbadolite Court.7

Q.   And who wrote this report?8

A.   They themselves drafted the report, and it took a while to send it off and have it9

signed.  It took a while because, you see, they wrote it by hand.  They did not have10

a computer.  Then later it was actually typed on a typewriter (Redacted)11

Q.   And can you see the date that they wrote it in Gbadolite?12

A.   Yes.  The date is 3 January 2003.13

Q.   And would you just read us their conclusion, please?14

A.   Yes.  "The investigation reveals that nothing allows one to establish from a15

legal point of view that acts of pillaging were conducted by ALC soldiers.  That is16

why the opinion accuses -- general or public opinion accuses France and CAR17

opponents hostile to the intervention of the MLC and Libya, alongside the CAR18

government forces.  That is why there was -- there was a campaign of mud slinging,19

so to speak, to tarnish the reputation of the regime of President Ange-Félix Patassé,20

which they wanted to rid themselves of, and the statements are appended."21

Q.   Thank you.  Just a couple more things before we leave this document.  Do you22

know who Papy Bokula's immediate superior was in the BSI?23

A.   His direct superior must have been Alain Munanga, unless I'm mistaken.24

Q.   Thank you.  And what is the BSF?25
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A.   The Office of Border Security.1

Q.   And why was it important to talk to somebody from the BSF about these2

allegations?3

A.   It was important to talk to the people who were from the BSF office, because4

they were the ones who authorised crossings in the morning and he would be the one5

to decide when to halt crossings.  So in relation to these allegations, it was important6

to determine -- to gain information from this person who was managing the actual7

movements on the river itself; the movements of boats between the two countries,8

between the CAR and Zongo.9

Q. (Redacted) inquiry cover the whole period since the MLC were deployed in10

the Central African Republic?11

A. Well, let's say the investigation did not span the period from the arrival of the12

MLC troops.  It's important to point out that it was not a matter of several months13

between the time of the troops' departure and the investigation.  It was about one or14

two months between those two events at most, (Redacted) as of the point in15

time when the troops were accused by the international press.16

Q.   So that we're clear, (Redacted) about the period since the time17

the accusations were generated by the international press?18

A.   Of course.  That is how the magistrates went about their work.  They were in19

Zongo and they had said, "Well, you have -- we've heard accounts of MLC troops20

engaging in looting, rapes and murder in the CAR.  Have any looted goods found21

their way here?  When soldiers came back, did you see them with goods?", and22

people started to speak and I think that the magistrates in question have reported in23

the conclusion that -- about the information that they gathered from these people that24

they took statements from.25
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Q.   Now, two final questions about this. (Redacted)1

(Redacted)2

A.   What do you mean?  Could you repeat the question?3

Q. (Redacted)4

(Redacted)5

A.   No, there was no pressure.  In principle, you might want to note -- well, you6

would see, the conclusion was derived - was drawn - by these two gentlemen, (Redacted)7

(Redacted) The investigation, I've said at the beginning we wanted the investigation to be8

entirely judicial in nature and so the magistrates came to do the investigation.  I can9

put my hand on my heart and say that there was no pressure to make any particular10

report to the President of the MLC.11

Q.   Thank you.12

PRESIDING JUDGE STEINER:  Mr Haynes, if you are finishing with this topic, I still13

have some follow-up questions?14

MR HAYNES:  Of course.15

PRESIDING JUDGE STEINER:  Thank you.16

Mr Witness, I see here on page 57, as from line 13 -- and this is not the first time you17

used the very same wording.  That's why it caught my attention.  You -- to the18

question that, "Did you ask people questions about the period since the time the19

accusations were generated by the international press?", and your answer, "Of course,20

that is how the magistrates went about their work.  They were in Zongo and they21

had said, 'Well, we have heard accounts of MLC troops engaging in looting, rapes and22

murder in the CAR.  Have any looted goods found their way here?  When soldiers23

came back, did you see them with goods?', and people started to sing, to speak, et24

cetera."25
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If we read the three pages or four pages of the conclusions, or the questions that were1

put to these eight people that were heard by the commission, there is not a single2

reference to rape and murders.  The only questions put to these people is whether3

they saw any goods in Zongo that could have been pillaged in CAR.4

Just to confirm, was the commission in charge to investigate only pillaging, or rapes5

and murder as well?6

THE WITNESS:   (Interpretation)  Thank you very much, your Honour.  The7

commission handled basically cases of looting.  The commission did not have8

jurisdiction to go to the CAR to investigate possible cases of rape or murder.  No9

national of the CAR could cross over to meet with the commission in Zongo, so the10

commission had -- as its mandate, it had to check the veracity of these allegations by11

beginning with -- beginning by trying to establish whether goods had been looted and12

whether looted goods had been brought back to the Congo.13

The commission was not able to investigate cases of rape, because it had no mandate14

whatsoever to go into the CAR, and it seems to me that it would be going out on a15

limb to say that such a commission could investigate rapes committed on the soil of a16

foreign nation.  That wouldn't be possible.  The only possibility would be to17

investigate the goods for which we could actually see, or we could establish the18

veracity, or if we found looted goods in the possession of soldiers.19

So if we had found a television set or anything like that in the possession of a soldier20

we could say that he was responsible for that, but we were not in a position to21

establish and the press never mentioned the names of any rape victim, so we were not22

able to -- we would be making fools of ourselves if we went and asked soldiers, "Did23

any one of you rape a woman over in the CAR?"24

So this report was drawn up about the looting and we were able to determine25
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whether or not people had brought goods back to the Congo.  We were able to1

identify a number of people, but I am saying when you -- when we checked in Zongo2

we did not find looted goods.  Everything happened in the CAR, and we were not in3

a position - we did not have the authority - to go over and conduct investigations in4

the CAR.5

PRESIDING JUDGE STEINER:  But you confirm that at that time (Redacted) the6

members of the commission have heard -- as you say here, "We have heard accounts7

of MLC troops engaging in looting, rapes and murder in the CAR?"8

THE WITNESS:  (Interpretation)  Yes, your Honour.  I'm saying that the9

information that was being broadcast on RFI mentioned rapes, murders, looting and10

there were even accounts of cannibalism being broadcast, accounts of people being11

killed and eaten, so that information was being broadcast.12

The MLC in itself, or the magistrates (Redacted) no one was in a position to13

verify such things because such events allegedly happened in the CAR and (Redacted)14

(Redacted) to go over there and investigate.  For an experienced legal officer to15

investigate something, the person has to be there, has to go and investigate, listen to16

victims and reconstitute the events and determine who did what and establish the17

truth.  From Zongo, it was not possible to investigate any murder.  There were no18

bodies in Zongo.  It would have been impossible to investigate cases of rape or19

murder from where we were in Zongo.20

PRESIDING JUDGE STEINER:  But in this report, that excerpt that you read where21

Mr Papy Bokula informs that a mixed commission composed by elements of the22

FACA and ALC was set in place in order to deal with looted things, so you don't23

know anything about a similar mixed commission established in CAR to deal with24

murders and rapes?  You have no information about that?25
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THE WITNESS:   (Interpretation)  No, ma'am, I have no such information.1

As -- well, he put it rightly.  That had to do with the soldiers, so I don't know. (Redacted)2

(Redacted) As for military matters, I have no knowledge thereof.3

PRESIDING JUDGE STEINER:  Thank you.4

Mr Haynes?5

MR HAYNES:6

Q. (Redacted)7

A.   Yes.8

Q.   Did the Central African Republic have a Minister of Justice?9

A. Yes.10

Q. (Redacted)11

(Redacted)12

A. (Redacted)13

Q.   Other than the reports on RFI, did you ever hear any accusation of rape or14

murder by an MLC soldier in the Central African Republic?15

A.   No.  Other than what we heard over the radio, I never heard anything to the16

effect that there were accusations made regarding MLC soldiers in the CAR.  It was17

the radio that was broadcasting that information.  Other than that source, I did not18

have any other source of information.19

PRESIDING JUDGE STEINER:  Mr Haynes, just to complete, who was the Minister20

of Justice in CAR in the time or the period of the events?21

THE WITNESS:   (Interpretation)  I don't know, your Honour.  I don't know.22

PRESIDING JUDGE STEINER:  And you even don't know if it was some loyalist, or23

someone that had joined Bozizé?  You don't know anything about that?24

THE WITNESS:   (Interpretation)  Up until the time of the events, when the war25
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broke out, everyone was a loyalist, and then after when Bozizé --1

THE INTERPRETER:  Inaudible.2

THE WITNESS:   (Interpretation) -- then people -- and then the soldiers started to3

gradually join.  I don't know who -- I don't know whether he stayed loyal to Patassé,4

or switched over.5

PRESIDING JUDGE STEINER:  Thank you.6

Judge Aluoch?7

JUDGE ALUOCH:  Mr Witness, I notice when you were asked the question, "Did the8

Central African Republic have a Minister of Justice?", you said, "Yes." (Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

THE WITNESS:   (Interpretation)  Thank you very much.  In principle, when that15

information arrived -- and you see, your Honour, the Minister of Justice cannot make16

requests of a foreign country on his own.  Mr Bemba, however, at the time, on the17

basis of those statements, had made the International Human Rights Federation18

aware of the matter, but also the Secretary-General of the UN and even the Prime19

Minister of the CAR, asking first of all the -- for the Secretary-General of the UN,20

asking for an international commission of inquiry to be established to look into the21

serious allegations.22

And in the CAR there was not just MLC soldiers.  There were Chadians, Libyans, a23

few Sudanese I believe as well and also CAR army soldiers, not to mention Bozizé's24

rebels who had infiltrated and when the fighting began they started to shoot at other25
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FACA soldiers.1

So in light of the fact that there were several groups - several military groups - in the2

field, Bemba had written -- I believe the letter exists.  He had written to the3

Secretary-General of the UN, to the President of the FIDH, the International4

Federation for Human Rights, and he even wrote to the Prime Minister of the CAR,5

asking for an international commission of inquiry to be established to look into these6

possible events because they were serious and then they could not go on -- go7

unpunished.  I remember that.8

And I believe it was the UN, through a representative, acknowledged reception of the9

correspondence and had forwarded the letter for further consideration.  I believe10

even the Prime Minister had replied, (Redacted)11

(Redacted)12

(Redacted) but the MLC as a movement led by Mr Bemba had made these13

various authorities aware of, well, the issue.  I think that was all that could be done14

and, you see, that's all that could be done.  It was not possible to hear from the15

victims.16

PRESIDING JUDGE STEINER:  Court officer, please turn into open session.17

(Open session at 12.33 p.m.)18

THE COURT OFFICER:  We are in open session, Madam President.19

PRESIDING JUDGE STEINER:  Thank you.20

Mr Witness, we'll have now a longer break, our lunch-break, in order for you to have21

some time not only to have lunch, but take some rest, and since the interpreters and22

court reporters were kind enough to agree that we have extended sitting hours in23

three days, we will be back at 2 o'clock for a two-hour session in the afternoon.24

I will ask, please, the court officer to turn into closed session for the witness to be25
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taken outside the courtroom.  In the meantime, we will suspend and resume at1

2 o'clock.2

*(Closed session at 12.35 p.m.) Reclassified as Open session3

THE COURT OFFICER:  We are in closed session, Madam President.4

(The witness stands down)5

THE COURT OFFICER:  All rise.6

(Recess taken at 12.35 p.m.)7

(Upon resuming in closed session at 2.03 p.m.) * Reclassified as Open session8

THE COURT USHER:  All rise.9

Please be seated.10

PRESIDING JUDGE STEINER:  Good afternoon.  I ask, please, court usher to bring11

the witness in.12

(The witness enters the courtroom)13

PRESIDING JUDGE STEINER:  We can turn into open session, please.14

(Open session at 2.05 p.m.)15

THE COURT OFFICER:  We are in open session, Madam President.16

PRESIDING JUDGE STEINER:  Good afternoon, Mr Witness.17

THE WITNESS:  (Interpretation)  Good afternoon, your Honour.18

PRESIDING JUDGE STEINER:  Are you ready to continue with your testimony?19

THE WITNESS:  (Interpretation)  Yes, your Honour.20

PRESIDING JUDGE STEINER:  Thank you.21

Mr Haynes, you have the floor.22

MR HAYNES:  Well, good afternoon, your Honour.23

Q.   And good afternoon to you, sir.24

A.   Good afternoon.25
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Q.   We're in open session, so let's both be careful about personal details, but these1

questions shouldn't require them.  Just before lunch, we were looking at the report2

of the commission in Zongo, and do you recall that the date that it was signed was3

3 January 2003?4

A.   Yes, I remember.5

Q.   Do you know when Mr Bemba would have received a copy of that report?6

A.   In principle -- well, (Redacted) this report on 17 January, I think.  Normally, he7

could receive that the next day.8

MR HAYNES:  Because I want to look at another document that you have referred to,9

and it's Defence document 5, so if that could be placed on the screen, I would be10

obliged, and for the record, it is CAR-DEF-0001-0076.11

THE COURT OFFICER:  The document as referenced by counsel is available on the12

screens, and it's a public document.  It will be broadcast outside the courtroom.13

MR HAYNES:14

Q.   Can you read that, sir, or is it too difficult?15

A.   No, I'm going to try.  "Gbadolite, 4 January 2003."16

Q.   I just meant read it to yourself, not necessarily read it out loud.17

A.   Very well.18

Q.   You were telling us before lunch about a letter that Mr Bemba wrote to the19

representative of the United Nations.  Have you seen this document before?20

A.   No.  No, I haven't seen this document before.21

Q.   Did you know at the time that Mr Bemba was going to write this letter?22

A.   At the time, we didn't know that he was going to write it, but in the discussions23

that took place within the executive committee of the MLC, it was decided that it was24

he himself who wanted that the investigation be carried out, because we had the25
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report and there wasn't really all the details which were wanted there in accordance1

with the accusations that were going through the press, and so what was decided was2

that he would write something.3

Q.   Thank you.  You see, I just wondered whether you could help us as to the4

significance of the date of this letter, which is 4 January, which is one day after the5

report from Zongo.  Do you think it's possible that Mr Bemba saw the report from6

Zongo the same day it was written, 3 January?7

A. It's possible, yes.8

Q.   And that it was discussed in the executive that day, and it was decided he9

should write to the United Nations, and he did so the following day?10

A.   That's correct.11

Q.   I want to come on to another document you referred to now, and this is12

Defence document number 38.  This is CAR-DEF-0001-0152.13

THE COURT OFFICER:  The document is available on the screens.  It's a public14

document and will be broadcast outside the courtroom.15

MR HAYNES:16

Q.   Again, sir, are you able to read the document on the screen?17

A.   (No interpretation)18

Q.   And is that a document you've seen before?19

A.   No, it's the first time that I've seen it.20

Q.   Did you know that Mr Bemba was going to write to the president of FIDH21

before he did, or only afterwards?22

A.   I said that he had decided that he was going to write to the Secretary-General of23

the United Nations.  He also had to write to the people responsible for human rights.24

I haven't read the letter, but -- but also with the Central African authorities.25

ICC-01/05-01/08-T-267-Red-ENG WT 06-11-2012 54/88 NB TICC-01/05-01/08-T-267-Red2-ENG WT 06-11-2012 54/88 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0048

06.11.2012 Page 55

Q.   Well, I was going to ask you about that, because you told us this morning, at1

page 64, line 11, that Mr Bemba even wrote to the Prime Minister of the Central2

African Republic.  How do you know that?3

A.   That's what was decided.  I didn't see it in the letter, but it was decided that4

that would happen.5

Q.   And do you recall what it was decided the letter should say?6

A.   No.  See, what was decided was that, given that there was an impossible7

situation to verify what had actually happened in the Central African Republic8

territory, and they themselves, they had to show diligence in this regard and possibly9

investigate and pass on the results of the investigations to us.10

Q.   Okay.  Thank you very much.  I'm finished with that document on the screen.11

Thank you.12

Now, sir, does the name Romain Mondonga mean anything to you?13

A.   Could you please go back to your question once again?14

Q.   Yes.  I wondered whether the name Romain Mondonga meant anything to15

you?16

A.   No.  No, I don't remember Romain Mondonga.17

Q.   How about Colonel Mondonga?18

A.   There's lots of different colonels.  No, I don't remember.19

Q.   Okay.  Very well.  I want to come back to the trials in Gbadolite of those who20

had committed crimes in the Central African Republic.  Did you attend the trials21

yourself?22

A.   No.  Well, let's say I didn't personally attend the trials myself because (Redacted)23

(Redacted) so I didn't personally -- I didn't personally participate in24

the trials.25
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Q.   Okay.  Well, I'm going to see if you can help us with some of the documents1

that emanated from those proceedings through your professional experience, and I'm2

going to ask now that we look at Defence document 41, which is CAR-DEF-0002-0001.3

THE COURT OFFICER:  The document as referenced by counsel is available on the4

screens, and it's a public document.5

MR HAYNES:6

Q.   That was the name I was asking you about.  Obviously you don't recall that he7

had anything to do with the investigation of criminal offences in the Central African8

Republic, but we can see a date in the top right-hand corner of that letter when he9

sent the file to the Chief of General Staff, do you agree?10

A.   Yes.  Yes, I agree.11

Q.   And that date is the -- I think 27 November 2002?12

A.   That's correct.13

Q.   I wonder now if we could go to page 37 of this document.  Is that -- ah, it's14

been made a little bigger.  And I wondered if you could just tell us what we are15

looking at there on page 37?  What is that?16

A.   Well, this is a decision.  It's an application with regards to the setting of a17

hearing.18

Q.   And who creates that document and what are the processes that go into its19

creation?20

A.   It's following the investigation, which was carried out by the military21

prosecutor.  So the prosecutor has finished the investigations and wants to seize the22

court, or the tribunal or the war council.23

Q.   Okay.  I wonder if we could just go over the page, please.24

What are the names we see there under the decision?25
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A.   These are the names of people that I don't know.1

Q.   But what is their status in the proceedings?2

A.   Well, they are suspects.3

Q.   Can we go to page 38, please.  And those two, Willy Bomengo, Mbokani Zabo,4

et cetera, they are all the suspects in this case; is that correct?5

A.   Yes, they are the suspects.  The document provides information that at this6

time they are in preventative detention.7

Q.   And can we go to the bottom of that page, please.  What do we see here at the8

bottom of the page, under the heading "Preventions"?9

A.   Well, these are the facts which they are being accused of, or the crimes that they10

are being accused of.11

Q.   And I wonder if you would be so good as to just read out the first sentence of12

the first paragraph of the accusations?13

A.   "To have in Bangui, the town of this name and capital of the Central African14

Republic, without prejudice to the more precise date but during the month of15

November 2002, a period which is not yet covered by the public action through direct16

co-operation as a co-perpetrator or any other mode of criminal participation17

envisaged under Articles 21 and 23 of the Criminal Code, fraudulously taking 10,00018

CFA, ten litres of fuel and 40 tablets of Indocid, with an overall value which has not19

yet been determined to the prejudice of a Central African citizen who is not otherwise20

identified.  These are crimes envisaged and punished by Articles 21 and 23 of the21

Criminal Code and 1 and 79 and 82 of the Criminal Code, Book 2."22

Q.   Thank you.  I think you've told us, but if you haven't, what is the Criminal23

Code we're referring to?24

A.   Here it's referring the Congolese Criminal Code, which punishes theft in Article25
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79 thereof and 82 thereof.1

Q.   And can you help us as to this:  What's the significance of the date of the2

charges and who would have drawn it up and on what basis?3

A.   Well, in principle, the date is important, because there is what's called4

prescription.  Once the acts were committed, if during a given period they were not5

subject to prosecution, then the -- in that case their time lapses and that's why it is so6

important to show the date to indicate whether the crimes can still be prosecuted or7

not.8

Now, where we refer to the date that there is here, on the one hand you don't have a9

precise date, it's a period which is determined, and it's quite simply to indicate that10

the crimes could be subject to a judgment.  The committing of the dates come to a11

period when they can still be prosecuted.12

Q.   Can we go over, please, to page 39. Now, I think we can all work out this is13

just a continuation of the charges, but I just wonder whether you could read the14

charge that relates to Willy Bomengo?15

A.   "Having under the same circumstances of place and time, as point 1,16

fraudulously taken €60, an automatic pistol of GP type, two different types of17

furniture, for an overall value which has yet to be determined to the prejudice of18

Central African citizens with this circumstance that the perpetrator of this was19

bearing a weapon.  These are crimes envisaged and punished by Article 79, 80 and20

81 bis of the Criminal Code, Book 2.  Having in the same circumstances in place and21

time, as point 1, as a soldier in the armed forces service of the MLC, ALC, in letters,22

broken the general orders given to the troops and particularly that of recovering the23

pillaged goods and by taking €60 with an automatic pistol of a GP type, as well as24

compact discs and a bottle of perfume.  These are crimes envisaged and punished by25
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Article 480 of the Code of Military Justice."1

Q.   Thank you.  Now, where it says in the first sentence of paragraph 2 for Willy2

Bomengo, having under the same circumstances of place and time, what does that3

refer to in terms of place and time?4

A.   Well, here, it's referring to what's happened.  That means in the Central5

African Republic, in Bangui, in this period of November 2002.  That's what it means,6

because the place and the time had been defined in the first paragraph.7

Q.   Thank you very much.  Can we go over, please, to page 39.8

And here we see a signature and a date.  Do you know who that person is?9

A.   Yes, this is the Prosecutor of the Republic of Gbadolite, Jean Kamba Tukibikile,10

who is currently President of (indiscernible) in Congo.11

Q.   How long had he held that post?12

A.   The MLC arrived and at that time he was already the Prosecutor of the Republic.13

I don't know how long he had been in that position before, but I know that he was14

already in that position.15

Q.   Thank you.  And we can see the date of 3 December.  What's the significance16

of that date on this document?17

A.   That is the date on which the referral was drafted.  You see, those -- the time18

frame within which the court was supposed to call that case and the date therefore19

sets the limitations.20

Q.   We saw on the first page of this document that the file was referred on21

27 November.  This is six days later.  Is that an unusually short period of time, a22

usual period of time, or an unusually long period of time for the charges to be drawn?23

A.   No, I think that these documents are signed at the end of the investigations and24

it is thereafter that the matter is referred to court.  This happens after the25
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investigations, so the date comes after the investigations and the document can be1

signed at any date because the material is already at hand.2

MR HAYNES:  Thank you.  That's very helpful.3

Could the court officer please go over one more page to page 40, please?4

THE COURT OFFICER:  Mr Haynes, Madam President, if I may?  I think there is a5

problem in the numbering of the pages, because you are referring to pages of the6

document instead of pages of the ERN.  Could you please clarify which document7

should be -- which ERN number should be displayed?8

MR HAYNES:  It's actually very easy in relation to this document, because the first9

page of the document is page 1 both in the document and on the ERN.  So when I10

say "40", it's 40 and 0040.  They're both the same.11

PRESIDING JUDGE STEINER:  Are you sure, Mr Haynes?  Document 40, at least12

here in the top, is page 57 -- 67.13

MR HAYNES:  Well, it's 0041 then.14

PRESIDING JUDGE STEINER:  Okay, that is -- makes it easier for the court officer.15

MR HAYNES:16

Q.   Now, sir, you'll be relieved to hear that I'm not going to go through the whole of17

this document, but this is the first page of another section of the file and I wondered if18

you could help us as to what we are looking at?  In other words, what is this19

document here?20

A.   This is an appearance slip, or document, which is drawn up by the court21

registrar when a court meets.  So it's a sheet; a hearing sheet.22

Q.   And we see some names there, a Président, a Juge Permanent.  Who are they?23

A.   In principle those are the members of the Bench, or the Court.  I had earlier24

explained that, when we decided to change the format of the court-martial to a war25
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council, we introduced a system whereby the military justice would function like the1

ordinary court system throughout the country and that the war council will then have2

among its members a career magistrate sitting as a permanent judge.  So we see3

Pascal Zanzu as a permanent judge and then you see for the Prosecution, Jean Kamba.4

We are then in the presence of a normal court proceeding which now sits as a war5

council, as was organised in the Congo at the time, and in those circumstances a6

career magistrate was assisted by two senior high-ranking military officials who7

would then look into the matters relating to the soldiers who have been charged.8

Q.   Thank you.  Again, we see at the top of the page that the date is 5 December.9

That would be what date?10

A.   That is the date on which the public hearing of the case began; that is on11

5 December.  That is what that date represents.  It is the date on which the first12

hearing took place.13

Q.   Again, looking at the timeline, the dossier arrives on the 27th, the charges are14

formulated on the 3rd and the first court date is 5 December.  Is that an unusually15

short period of time, or a normal period of time?16

A.   I think Prosecutor Kamba when he signed the document must have made a17

mistake, because you cannot have two dates on the same document.  So I believe18

that the date that stands should be the date of 27 November, at the time at which the19

investigation was concluded.  On the 5th everything was set for the court to sit,20

because all the suspects were in detention.  The notification of the hearing dates was21

no longer a matter that had to take any time, more so because the defence had already22

been on notice.23

Q.   How do time periods, as it were, between arrest and trial in military trials24

compare with time periods in ordinary criminal trials?25
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A.   In a civilian trial you have up to ten days for the appearance to take place if the1

suspect is free, but if the suspect is in detention that dead-line might be reduced to2

five days.  But within the army notification of the hearing could be done within -- in3

such a way that the hearing actually takes place within two or three days, especially if4

the suspect is held in custody, or in detention.5

Q.   Why is that?6

A.   Well, why?  Because military justice tends to uphold the rules of discipline7

within the army, so there are not too many formalities as would be the case in civilian8

procedures where you need a lot of time.  As for military trials, when a soldier has9

been heard and the evidence has been gathered, the person being in detention then10

the trial takes place as expeditiously as possible.11

MR HAYNES:  Thank you.12

I'd like to move on now to page 0052 of this document.13

PRESIDING JUDGE STEINER:  Mr Haynes, while the court officer is providing you14

with the document, if you could please start looking at the ERN numbers of the15

previous documents because I noticed that there are many discrepancies here.  So in16

order to correct the transcript we need the ERN number, not the number of the page17

as you were doing in the beginning please.18

MR HAYNES:  Certainly.  I can sort that out in due course.19

Q.   Sir, this is another section of the document relating to a different phase of20

proceedings.  What does this part of the document show us?21

A.   This part of the document is the first part of the judge's decision.22

Q.   And for example if we take the first four names that we see there, what decision23

have the judges taken in relation to them?24

A.   That is the beginning of the decision, but the judgment proper is at the end.25
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You cannot see it here.  This is the beginning, the introductory part of the decision.1

MR HAYNES:  I thank you for that.2

Then we'll move on to page 0053, and that's an ERN number and so it's3

CAR-DEF-0002-0053.4

Q.   And what do we see there?5

A.   This is the first part of the sanctions that would be meted out to each of the6

suspects.7

MR HAYNES:  And if we can move forward another page to 0054?8

Q.   Now, that is what?9

A.   Now you are at the end of the document and here you can see the names of the10

judges who handed down the judgment.11

MR HAYNES:  And I'm sorry, I wonder if we could just go back one page and look12

at the bottom of the previous page?13

Q.   I think you've already told us this, but what do we see in relation to each of the14

accused in that part of the judgment?15

A.   Here we can see the sanctions, or sentences, against each suspect.  Kpalakumu,16

for example, convicted to 12 months of imprisonment; Ngangu, nine months of17

imprisonment; and Ndonga, ten months of imprisonment for extortions; and then18

Mr Mbokani, Zabo; Likima, Faustin, and Ikwa Tonton, as well as Willy Bomengo.19

Rather, Willy Bomengo received 24 months, which is equal to two years of20

imprisonment, and Mbokani, Likima and Ikwa Tonton were convicted as follows:21

Mbokani, six months of imprisonment, Likima, Faustin, three months - and I don't see22

the name of the last suspect in that category - and all of this was in relation to breach23

of orders.24

Q.   Thank you.  Now I'd like you to give us, please, the benefit of your25
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professional experience.  Looking at the first three accused, that's Kpalakumu,1

Ngangu and Ndonga, and looking at the charges of which they were convicted, do2

the sentences passed upon them appear to you to be proportionate?3

A.   Well, when you look at the grounds on which they were charged, it is4

attempted extortions, and therefore there are a number of mitigating circumstances,5

such as co-operation with the court and disclosure of the truths that they knew of,6

and so in those circumstances a lot of mitigating benefits would accrue to them7

pursuant to the Congolese penal code, which provides that there is always a bracket8

of sentences.  So you can be convicted from between zero to five years, and so on9

and so forth.  So if these persons were granted those extensive mitigating10

circumstances for the attempted crimes, then they might receive such sentences.  So11

what I'm saying is that this is not in relation to specific crimes that are clearly defined12

in the law, they were simply charged with attempted extortions, and in view of the13

mitigating circumstances, such as their co-operation and telling the truth to the court,14

then it could have been normal for those types of sentences to be handed down15

against them.16

Q.   And Willy Bomengo, who got 24 months, can you give us your view on the17

sentence that he received for the crime he was convicted of?18

A.   I don't know whether Willy Bomengo also enjoyed those extenuating19

circumstances, but his charges included theft with violence, and so I think that two20

years of imprisonment -- well, except he was granted some mitigating circumstances.21

I would say that if the law were to be applied in its full force without such mitigating22

circumstances, then it could have been different, but maybe this was the decision to23

which the judges came.24

Q.   Thank you.  Now I want to come to yet another section of this file, and can we25
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please now go to the same document, it's CAR-DEF-0002-0091.1

Sir, can you tell us what this document is?2

A.   Yes.  This document is, as its name mentions, is remaining in custody or to3

imprisonment.  The prosecutor who is in charge of such measures sends this4

document to the director of the prison, indicating that the trial against the suspects5

had culminated in a judgment and that such suspects would now have to be held in6

detention pursuant to the judgment of the judges.7

Q.   Okay.  And if we go to the very middle of the page, we can see that this8

document refers to Kpalakumu Metonga, a sergeant; is that right?9

A.   Yes.10

Q.   And it records the sentence he received, which was 12 months' imprisonment?11

A.   Yes.12

Q.   Now, I wonder if we can go down the document, please.  Are you able to read13

the date of his release?14

A.   I don't know whether what I see is 25 October.  It looks like 25 October, but15

I don't see what follows, I don't know, 2000 something.  I don't know.  I'm not sure.16

Q.   Well, if you look down in the bottom right-hand corner, the year is perhaps a17

little clearer.18

A.   25/10/2003, is that it?19

Q.   Well, I'm not allowed to give evidence, but if that's what you read, that's what20

you read.  We can all read the documents for ourselves.21

Can we go over one page, to page 0092, please.  This is the same sort of document,22

isn't it?23

A.   Yes.24

Q.   And this one appears to relate to a corporal called Ngangu Gbede.  Do you25
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agree with that?1

A.   Yes, that is correct.2

Q.   And what sentence did he receive?3

A.   The document states nine months and seven days of detention.4

Q. And can we go down the document, please.  Very hard to read, but can you5

tell us what his date of release was?6

A.   I see the 27th, 27 July 2003, I believe.7

Q.   Thank you very much.  Can we go over the page to page 0093.8

PRESIDING JUDGE STEINER:  Sorry, before we go to this, a new document.  In9

this document 0092, and the last part which appears to be where the accused was10

released, there is the first date that appears called "date d'entrée."  Can you read it,11

please, Mr Witness?12

THE WITNESS:  (Interpretation)  It's not very clear, but it looks like13

"30 October 2002" to me.14

PRESIDING JUDGE STEINER:  Thank you.15

MR HAYNES:  Then can we go to 0093.16

Q.   This document, in rather a different form, but it appears to relate to a17

second-lieutenant called Mbokani Zabo; do you agree?18

A.   Yes, Mbokani Zabo.19

Q.   And he appears to have received a sentence of six months' imprisonment on20

7 December.  Can you see that?21

A.   Yes, I can see that.  Yes.22

Q.   And can we go down the page, please, and in the bottom right-hand corner, can23

we see the date of his release?24

A.   It is not clear, but it looks to me like it's 28 April, and if we go further to the25
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right, it looks like 2003.1

Q.   Okay.  Thank you very much.  Well, we're not going to deal with all of them,2

but let's go to the big one.  Let's go to page 0097, and this is our friend Willy3

Bomengo, who - we can now orientate ourselves quite well on these documents - who4

appears to have received 24 months' imprisonment, which is consistent with the5

judgment we read on 7 December 2002.  And if we go down the page, please, the6

date of his release is what?7

A.   What I read is 20 November 2004.8

Q.   And two years before that would have been 20 November 2002; do you agree?9

A.   Yes.10

Q.   I know these aren't the best documents, but who is it -- whose signature appears11

on them, for example as we see in the middle of that page at the bottom?12

A.   That's the signature of the director of the prison, the prison governor,13

Mr Mboyamba (phon).14

Q.   Was he -- being careful now, is he somebody you knew?15

A.   Yes.  Yes, I knew him.16

Q.   And did you from time to time see his signature?17

A.   Yes, yes.18

Q.   And again being careful, do these documents appear to you to be genuine19

copies of prison records relating to people who were held in the prison at Gbadolite?20

A.   Yes, I think that the documents are in conformity with that.21

Q.   Sir, the Prosecution in this case have repeatedly suggested that those who were22

convicted at the Gbadolite courts martial were pardoned and released shortly23

afterwards without serving more than a few weeks of their sentence.  Having24

reviewed the present prison records, what do you say to that suggestion?25
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A.   No.1

PRESIDING JUDGE STEINER:  Just one moment.  Mr Iverson?2

MR IVERSON:  I think that the question is correct, but I think in order to be fair it3

would be fair to point out that witnesses have testified to that effect.4

PRESIDING JUDGE STEINER:  And if possible, with the references, as you always5

ask, Mr Haynes, for the references.6

MR HAYNES:  I'll put the question in a different way.7

Q.   The prisoners who were convicted at the Gbadolite trials, relating to offences in8

the Central African Republic, did they serve the sentences handed down to them?9

A.   Yes, I think that they did serve the sentences that were handed down to them10

because in this document what was omitted to look at -- there's a date which is the11

date of arrest.  So in the calculation of the sentence, you have -- they took into12

account the date on which the suspect had been arrested and, as such, when you13

carry out the calculation then you will note that the sentence which was handed14

down was indeed respected.15

For example, if I take the case of the last document that we had, the date of arrest16

indicated 30 October 2002.  The person was sentenced to two years.  So two years,17

24 months, plus seven days, I think -- and he was admitted in prison on18

30 October 2002, and he came out 20 November 2004.19

Q.   Tell me this:  In November 2004, what system of government was in place in20

Gbadolite?21

A.   In November 2004 it was the central government, the current government, that22

is to say, which was managing Gbadolite, and it was at that time reunification was23

already complete and so the MLC as a movement, which was managing that part, it24

no longer existed and so it was the administration, the general administration, the25
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Minister of Justice of the Congo as a whole which was managing that particular part.1

The MLC was no longer responsible for the management of prisons, or prosecution or2

of tribunals in this part of the country.3

Q.   Thank you.  Now, I want to go back to something you were telling us earlier.4

PRESIDING JUDGE STEINER:  Mr Haynes, I'm sorry, you are changing the topic?5

MR HAYNES:  I am.6

PRESIDING JUDGE STEINER:  So I would like to put a clarification question to the7

witness.  I ask, please, the court officer to display the same document on page 0002.8

THE COURT OFFICER:  Madam President, document CAR-DEF-0002-0002 is9

available on the screens.10

PRESIDING JUDGE STEINER:  Thank you.11

Mr Witness, it appears that this is the first page of the dossier that was sent by12

Colonel Mondonga to the commander-in-chief -- no, to the Chief of Staff of the ALC.13

Do you agree or --14

THE WITNESS:  (Interpretation)  Well, I don't know.  It's the first time that I'm15

discovering the document.  I don't know the document.16

PRESIDING JUDGE STEINER:  Court officer, please display first page 0001.  You17

have recognised the first page, and I'm just showing you the second one, but we first18

go to the first page.  Have you seen now the first page, that you --19

THE WITNESS:  (Interpretation)  I have, your Honour.20

PRESIDING JUDGE STEINER:  The next page, which is page 0002, is the first page21

of this document, of this dossier.  Below "Pro-Justitia," there is "PV," which I believe22

is procès-verbal, then a series of numbers, then the second sentence "Avec quatre23

prevenue," can you follow me?24

THE WITNESS:  (Interpretation)  Yes.25
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PRESIDING JUDGE STEINER:  And then below that, "DA 30 October 2002 vers1

11 o'clock."  What does "DA" mean?2

THE WITNESS:  (Interpretation)  That means date of arrest.3

PRESIDING JUDGE STEINER:  So the persons mentioned in this dossier, according4

to this, were arrested on 30 October 2002; is that correct?5

THE WITNESS:  (Interpretation)  That's correct, your Honour.6

PRESIDING JUDGE STEINER:  Thank you very much.  Mr Haynes.7

MR HAYNES:  Thank you.  I'm done with this document.  Thank you.8

Q.   Sir, you were telling us earlier this morning about the RFI reports, and you said9

during the course of your evidence about those radio reports that there were even10

reports that the MLC had indulged in cannibalism; do you remember that?11

A.   Yes, I remember that I said that.12

Q.   The reports about cannibalism, did they concern the Central African Republic13

or some other part of the world?14

A.   What I said exactly was that RFI were broadcasting a lot of different reports and15

that there was information which was relating to pillaging, to rape, murder, and also16

to cannibalism.  So cannibalism, well, they said there were people who were17

operating in the east part of the Congo and that they had eaten people, this sort of18

thing.  So there was lots of information which was being broadcast by RFI, but19

I don't know with what objective.20

Q.   Do you know whether there was any further investigation into the allegations21

of cannibalism?22

A.   Yes, there were investigations.  Investigations were carried out, and the people23

who were suspected of having eaten others are still alive today.  I've even met them.24

Q.   Do you mean the people who were suspected of eating others were still alive, or25
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the people who were said to have been eaten were still alive?1

THE INTERPRETER:  Interpreter corrects:  The people who were said to have been2

eaten were still alive.3

MR HAYNES:  Yes, thank you.  The interpreters corrected me.4

Q.   And do you remember the circumstances of the revelation of that fact?5

A.   Well, I don't really remember very well any more, but what I do know is that6

some weeks prior to that, before RFI broadcast this information with regards to7

pillaging, rape and murder, RFI started by firstly broadcasting information on the8

acts of cannibalism which were committed by members of the MLC, or MLC soldiers,9

in the eastern part of our country.  But in terms of the investigations that are carried10

out, these persons who were supposed to have been killed and eaten, well, they are11

very much still alive.  They were in Kinshasa, they were seen publicly in hotels.12

There are pictures of them.  They exist.13

Q.   Thank you.  So what credence should one give to Radio France Internationale14

reports about acts of cannibalism committed by the MLC?15

A.   No, I sincerely think that there is no credit to be accorded to these statements.16

I think even RFI also claimed that.  Also the NGO that was behind these accusations17

as well.  I think that these allegations were retracted.  There has no credibility18

whatsoever.19

Q.   What about the reports of rape and murder in the Central African Republic?20

A.   In fact, what I can say at this stage, it's difficult to allege crimes if you don't21

present the victims.  You have to be able to say which group it was, which soldier,22

and identified as such committed such-and-such a crime, that would be more just,23

because it's very easy to allege things but what's very difficult is to administrator the24

evidence for the allegation.  I think this is the difficulty that the Judges who -- have25
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here, you have seen how each time we say, well, this was this, and for example1

prejudice of the Central African citizens, what does this mean?  That means even the2

victims aren't known.  And well, that's at least where it concerns the thefts, but it's3

also where it concerns the rapes.  I'm not even convinced that there are people4

individually who would have known that person was such-and-such a citizen or5

such-and-such a soldier who committed the crime in the place.  These are general6

accusations which -- and with regards to law, that does create a problem if you can't7

individualise the crimes that are committed, who did what?  You can't give8

credibility at a legal level to statements which don't have that facet.9

You have to know, because even if somebody is a soldier, the crimes can be10

committed.  It is possible, but it's important to put the person who committed the11

crime before their responsibilities.  That is the advantage of this exercise, it is to12

establish, "Mister, you did this, you did that," and if that hadn't been done, well, then13

you can't be in a judicial framework.  Justice needs -- whatever the gravity of the14

crimes, it needs for the victims to be identified.15

And what does that mean?  That means that the material elements thereof - the legal16

elements - have to exist and we also have to establish the intent behind it.  What17

would be the intent to harm that's behind it?  And based on what RFI has said, well,18

that's very problematic with regards to credibility at the social level.  Yes, you can19

applaud it, but at a legal level it causes a lot of problems.  That's what I can say.20

Q.   Sir, we've been through it in some detail, but perhaps in summary, faced with21

the RFI reports about crimes in the Central African Republic, what steps did the MLC22

take to get a better knowledge of those events?23

A.   Well, I think that you have provided a lot of documentation here.  There was24

lots -- there were lots of different investigations which were going on.  There was25
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correspondence which was undertaken.  The MLC was created with the aim of1

establishing the rule of law and its actions were carried out and they were paralysed2

by this declaration, so you couldn't come and find a dictatorship if you're basing3

yourself on injustice, or in the inexistence of the rule of law.  It wouldn't work.4

So the MLC had every interest in ensuring that all light be shed on this case, because5

the MLC at that time was trying to replace the authorities in charge.  So you couldn't6

come with the claim of replacing authority in charge and say that it's not democratic7

and you yourself you're unable to establish the rule of law in your own zone, and8

that's the reason why you could see that it was written in all senses that we wanted to9

open -- I think I didn't say it, but they opened all these trials also to the press and10

people were invited to come and see what was happening during the trials.  So11

I think every -- all those people who wanted to come, MONUC co-operated with that12

as well.13

Q.   We're in open session and so if your answer causes you any discomfort please14

say so, but in relation to the steps taken by the MLC to investigate the reports on RFI,15

did you have an advisory role?16

A.   No, sincerely I didn't play an advisory role, but these were extremely serious17

crimes.  All the leadership of the party, or of the movement, was committed to18

obtaining a situation whereby the party was cleaned of these allegations, which had19

no foundation.  That's what happened.20

I wanted to say that I am at ease when I'm answering.  I don't have any particular21

problems with the question.  I'm just saying that this statement had been22

made I think it was just with propaganda objectives, in my opinion.23

Q.   Do you think there was anything else that could have been done to investigate24

them?25
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A.   Well, that would mean that if the representative of the Secretary-General of the1

United Nations had had an international commission, well, they could have shed2

light on that issue because an international investigation commission could also get3

information from RFI on the basis -- which it used as a basis in order to broadcast the4

information that it had, but I don't see how the MLC would have had the power to go5

and force RFI, which has a major reputation, to say, "Well, we want the evidence on6

which you base your allegations."7

And this made that we referred to the bodies which could have the power to question8

anybody; to question the soldiers in Chad, the Sudanese, the Central Africans, to9

question the RFI, the Congolese, everybody.  It was important that everybody could10

be interviewed.11

If in the field there were only Congolese soldiers then the situation would have been12

different of course, but there was a conglomeration of different people, there were13

different countries which were involved in this theatre of operations, and as such14

I don't think that it's possible for somebody who is raped, for example, because in15

principle rape, this is intimidation in its act.  You break the -- you injure the person16

themselves.  Because the person isn't looking, is this person Chadian, or Libyan, or17

Congolese, or whatever, what's the criteria?  If the person who is coming to rape the18

person, they don't say, "I'm from the Congolese army.  I want to rape you."19

So absolutely you had to put things back in place so we can see who are the soldiers20

who were operating in that zone at that precise time that the crimes were committed,21

and the MLC did not have the power to ask the Chadian military, "Well, you know,22

we want to check what you've done in the Central African Republic," nor the Central23

African soldiers to know what happened with the Bozizé troops, or -- no, the military24

didn't have any power to force them in order to shed light on these different aspects.25
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We had to have an international investigation committee.  Bemba asked for that,1

I think.  He also asked that FIDH be involved in this and that even the Central2

Africans who were also in power at the time that they try and investigate, because3

they all had rule over their area.  That's what I can say with regard to all these4

different allegations.5

MR HAYNES:  Thank you.6

We've already looked this afternoon at Mr Bemba's letter to the United Nations of7

4 January.  I just want to conclude by looking at Defence document 21, please.8

That's CAR-DEF-0001-0826.9

THE COURT OFFICER:  The document is available on the screens and it's a public10

document.  It's CAR-DEF-0001-0826.11

MR HAYNES:12

Q.   If you don't mind, sir, I'm going to ask you to read the body of that letter out13

loud from "Monsieur le Président"?14

A.   "Mr President, I have the honour of receiving -- acknowledging receipt of your15

letter, which is in the subject relating to the recent intervention of MLC troops in the16

Central African Republic at the request of His Excellency Ange-Félix Patassé,17

President of the Republic and Chief of the Central African Republic State.18

In accordance with your wishes I have from the moment I received your19

correspondence brought its content to the high attention of the Secretary-General of20

the United Nations, and I rest entirely at your disposal for any initiative going in the21

direction of an investigation and I would recall that the CAR and Chad have agreed22

on the creation of an international investigation commission.  Yours sincerely,23

Mr President."24

Q.   Sir, that letter's dated 27 January.  Do you know whether that international25
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commission of investigation, suggested by Mr Bemba about three weeks before that,1

was ever created?2

A.   I have no information.  I don't think so.3

MR HAYNES:  Sir, thank you very much.  I have no further questions for you.4

PRESIDING JUDGE STEINER:  Thank you very much, Mr Haynes.5

I'll now give the floor to Mr Iverson.6

Mr Witness, the Prosecution will now start questioning you.7

So, Mr Iverson, you have the floor.8

MR IVERSON:  Thank you very much, Madam President, and good afternoon, your9

Honours.10

QUESTIONED BY MR IVERSON:11

Q.   Sir, we've met before.  I just want to say I'm struggling a little bit with a bit of a12

cold from this Dutch weather we're having, so if I need to pause for a moment it's not13

because of you.  It's just because I'm feeling a little bit under the weather, and just so14

the Court knows as well, and I'll try not to cough into the microphone and hurt your15

ears.16

Madam President, I would like to request to go into private session initially here.17

PRESIDING JUDGE STEINER:  Court officer, please turn into private session.18

(Private session at 3.26 p.m.) * Reclassified as Open session19

THE COURT OFFICER:  We are in private session, Madam President.20

MR IVERSON:21

Q.   Sir, I know you -- you went through a lot of your background, your biography22

if you will, with my learned friend, Mr Haynes.  I'd just like to get a few more details,23

if that's okay with you, sir?24

A.   Concretely, what are we going to do?25
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Q.   Well, I'd just like to ask -- because it seems you've had several positions over the1

years in varying capacities. (Redacted)2

(Redacted)3

A. (Redacted)4

Q. (Redacted)5

(Redacted)6

A. (Redacted)7

(Redacted)8

Q.   Okay.  So that is to say, then, that as -- (Redacted)9

(Redacted) Would that be correct,10

sir?11

A.   That is correct.12

Q. (Redacted)13

(Redacted)14

A. (Redacted)15

(Redacted)16

Q. (Redacted)17

(Redacted)18

A. (Redacted)19

Q. (Redacted)20

A. (Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25

ICC-01/05-01/08-T-267-Red-ENG WT 06-11-2012 77/88 NB TICC-01/05-01/08-T-267-Red2-ENG WT 06-11-2012 77/88 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0048

06.11.2012 Page 78

(Redacted) Please excuse me for that.1

Q.   Okay. (Redacted) would that be correct?2

A.   I don't know. (Redacted)3

(Redacted)4

(Redacted)5

Q.   Okay, that's fair enough.  And again -- and again, I don't know if you'll be able6

to answer this with any accuracy, but approximately (Redacted)7

(Redacted)8

A. (Redacted)9

(Redacted)10

Q. (Redacted)11

(Redacted) would that be right, sir?12

A.   Yes, that is correct.13

Q.   And also, (Redacted) right?14

A.   Yes.  Yes, of course.15

Q. (Redacted)16

(Redacted) right?17

A.   That is correct.18

Q. (Redacted)19

(Redacted) is that right?20

A.   That is correct. (Redacted)21

(Redacted)22

Q.   And what that means is that (Redacted)23

(Redacted) is that right?24

A.   Yes, that is correct.25
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Q. (Redacted) right?1

A.   Yes, correct.2

Q. (Redacted) would it be fair to say that (Redacted)3

(Redacted)4

A. (Redacted)5

Q. (Redacted)6

(Redacted) is that right?7

A.   Yes, perfectly, I do know.8

Q.   So in your testimony today with Mr Haynes, I got the impression that you9

believe that the MLC system of justice worked quite well; is that right?10

A.   I believe that an effort was made -- we made an effort for it to work well.  You11

see, there was military justice in place, but the civilian justice system was suffering12

because there were no magistrates.  So there were efforts being made to put the13

territory under MLC control in a state of rule of law, but I cannot say that it was14

paradise on Earth.15

Q.   Could you actually then list some of the shortcomings of justice within the MLC16

controlled territory at that time?17

A.   I actually said that there was a shortage of magistrates, and for that reason a18

number of files would not have been expeditiously handled at the time.  That was19

the case.  In any event, (Redacted)20

(Redacted) there was no appeals court for that second level of21

the judiciary, and so I mentioned all of these things already, (Redacted) mindful22

of the distances, to authorise citizens to go beyond the MLC territories for purposes of23

appeals, especially in Mbandaka.  So those were some of the shortcomings.  If you24

have a court system where there is no appellate level, then that is a shortcoming for25
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the judiciary. (Redacted) meet that shortcoming by1

creating these courts, and yet we ran into the problem of a shortage of magistrates.2

(Redacted) but there were not sufficient candidates to fill the3

positions, so that is what I said.  And for that reason, our court system, mindful of4

the difficulties and the difficulties at work and the shortage of resources, was such5

that we couldn't say it was the best, but it applied across the entire country.  It was6

not only a problem for the MLC.  Lack of resources, shortage of magistrates and7

what have you, these were problems that were encountered by the judiciary across8

the country.  So I think that what I have said is that when we came on, (Redacted)9

(Redacted) to introduce reasonable levels of peace within those territories under10

the MLC control.11

Q.   Okay.  And you listed two, if I could name them, the shortage of magistrates12

and the lack of access to appellate courts.  What about an accused's access to13

defence counsel?14

A.   Now that was another problem, which I already mentioned here.  We had in15

our territory only two or so defence lawyers, (Redacted)16

(Redacted) whenever a case came17

before the courts where suspects were likely to face severe sentences, that lawyers18

should be called in from different cities to assist the accused persons.19

It is difficult for me to actually spell out all the difficulties that the lawyers themselves20

were facing within the context of the antagonism between the three power spheres.21

Some, or part, of the country was controlled by the RCD, some by the nation as a22

whole, and some by the MLC, and so there was a difficulty even moving the lawyers23

around.  In those circumstances, (Redacted) it was difficult to find24

defence counsel for accused persons, (Redacted) various25
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Bars, the Bar associations, asking them for their assistance.  But when cases came1

before the Courts, the political authorities were in the way, they barred the lawyers2

from travelling to the various courtrooms, and that was a political problem, a difficult3

issue as well.  It was, in fact, in other words, an act of God, force majeure.4

Q. (Redacted)5

(Redacted) did you6

not?7

A.   Well, what I am saying is that (Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

Q.   Do you remember, (Redacted)14

(Redacted)15

A.   First of all, I would like to make it very clear that (Redacted)16

(Redacted)17

(Redacted)18

(Redacted) as you know.  There is a body of prosecutors -- prosecuting authority19

which actually prosecutes, under my supervision, of course.  But our party was of20

the opinion that justice should not be subservient to the politicians.  We felt that if21

the law authorised the minister to invite magistrates to be part and parcel of anything22

else, then that should be done, and some of the things that were done by those23

magistrates, (Redacted)24

(Redacted)25
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(Redacted) That's all I can say.1

Q.   Well, let me try to ask it this way, then:  Did any (Redacted)2

(Redacted)3

(Redacted)4

A. (Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

Q. (Redacted)9

(Redacted)10

(Redacted)11

A. (Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

Q.   Sir, you mentioned -- well, let me just ask rather than referring to the transcript.24

(Redacted) is that correct?25
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A.   Yes, (Redacted) yes.1

Q. (Redacted)2

(Redacted)3

A.   Well, no, this is how things worked in the Congo:  There is a hierarchical4

situation for all judges, and it is the higher-ranking judge who rates the subordinate5

judge and it is within the magistracy, which is an independent power, that these6

decisions are made.  And then thereafter the grading and proposals for promotions7

to higher ranks are then forwarded to the politicians, stating for example that8

such-and-such a magistrate performed poorly and should remain at this level or be9

dismissed from the magistracy and what have you.  All these decisions are taken10

within the core of the magistracy. (Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

even to this day, the Minister of Justice does not assess or rank magistrates.  The15

magistracy does the work independently and submits it to the Head of State for16

onward consideration.17

Q. (Redacted)18

(Redacted)19

(Redacted)20

A. (Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted) So the prosecutor, also the prosecution also25
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is -- is a core, and they do their grading and ranking among themselves, and all of1

that comes within the Supreme Council of the Magistracy which then defines who is2

going to be promoted and how that's going to happen.3

Q. (Redacted)4

(Redacted)5

A.   Well, those things happen.  Because of the shortage of magistrates, all6

magistrates were expected to deal with a huge number of cases, so it may have7

happened that someone is held in detention, whereas his file is being processed by a8

magistrate who hasn't actually gotten to that file, or somebody who finds himself in9

prison when investigations are still going on, and so on and so forth, and that is why10

(Redacted) expedite the proceedings and make things move faster, *11

where possible.12

Q.   And, you know, some of these questions are just probably from my ignorance at13

least a little bit about the system that you worked in.  Now, investigators, did they14

work for prosecutors or were the prosecutors considered the investigators?15

A.   A short while ago I said that in our country there are two levels of investigation:16

The judicial police conducts preliminary investigations, gathering the basic facts17

relating to an offence, and once that material is put together the document is handed18

to the prosecutor who works with his team to further deepen the investigation and19

then thereafter refer the suspect to the courts.  So you have judicial20

police/investigators working with the prosecutor, or under the authority of the21

prosecutor.  Once they finish their police work, they submit a police report to the22

prosecutor.  Then the prosecutor can hand the file to maybe an investigating judge23

or an investigating magistrate who will then push the investigation further by24

hearing the witnesses, increasing the number of witnesses, be they defence or25
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prosecution witnesses, and so on and so forth.1

Now, once the facts have been established, then the case file is sent to the judges.  If2

it is a civil matter, if it is a civil matter, then there is an application for the judges to3

determine the date of the hearing, and the file sent to the judges includes the facts, the4

charges and then the judges determine when the hearing will be convened.5

Now, for the military trials, a similar letter is sent to the judges asking for a6

scheduling of the hearing to be made, and in that letter the identity of the person7

charged is contained and then the facts, and so on and so forth, are contained in that8

letter which is then sent to the judges who then work with the prosecutor to9

determine the date of hearing.10

Q.   What about judges working as investigators, was that common?11

A.   Well, our system does not have an examining magistrate.  Judges judge in the12

courtroom, as we have here.  They put questions to the accused persons, or suspects,13

and deal with the matters there.  Now, those who conduct the investigations proper14

are what is referred to as the public ministry, that is the prosecutor proper, and the15

judicial police.  This is different from what obtains in France, where you have an16

investigating magistrate and you have a prosecutor on the one hand and the17

examining magistrate on the other hand.18

In our country, we have judges who serve as judges exclusively and prosecutors who19

work as prosecutors and examining magistrates, if we were to relate that to what20

obtains in the French system.21

Q.   So in your system, a judge as an investigator would be very strange; is that22

right?23

A.   The judge can investigate, but this must be in a public hearing.  The judge24

cannot invite somebody into his or her Chambers and consult materials and25
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documents or what have you.  The judge, using the file sent to him or her by the1

prosecutor, can conduct his or her own type of investigation in court during the2

public hearing.3

Q.   So let me rephrase, then.  A judge investigating outside of the context of a4

judicial proceeding, working essentially as a judicial investigator, say outside of the5

courthouse somewhere on the street, that would be very strange, would it not?6

A.   Yes, indeed, that would be very strange. (Redacted)7

(Redacted)8

Q.   What about your -- the judicial police that worked for the prosecutors, or9

worked with the prosecutors, did they ever complain of any resource problems that10

prevented them from investigating cases?11

A.   Yes.  Of course they complained, and they still do even today, because there's a12

shortage of resources.  Yes, they complain even today.13

Q.   Did any of their I'll say alleged shortage of resources, because I understand14

what you're saying, in your opinion did it affect their actual ability to investigate15

crimes?16

A.   Yes, clearly.  Lack of resources does have a clear impact on the investigations.17

There are times when they don't even have paper, they don't even have machines like18

those.  You see, the magistrates were not able to use computers to draft their reports,19

they had to use typewriters, whereas these things did not happen too long ago.  So20

the situation has not really changed.  They don't have vehicles.  It's difficult to21

transport witnesses, and how can you keep witnesses here just like I am here?  So22

these are the types of bottlenecks that make it difficult for the judiciary to function23

properly.  Suspects are supposed to travel from distant places.  There are no roads,24

there are no hotels, salaries are not paid.  How do you expect someone to come to a25

ICC-01/05-01/08-T-267-Red-ENG WT 06-11-2012 86/88 NB TICC-01/05-01/08-T-267-Red2-ENG WT 06-11-2012 86/88 NB T
Pursuant to Trial Chamber III ‘s Orders, ICC-01/05-01/08-2223 and ICC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/05-01/08
Witness:  CAR-D04-PPPP-0048

06.11.2012 Page 87

hearing from 200 kilometres away?  It's a vast country, and there are all sorts of1

challenges that could end up paralysing the investigations themselves.2

PRESIDING JUDGE STEINER:  We have only I think three more minutes in the tape.3

I think maybe it would be better if we adjourn for today and you continue tomorrow,4

or is it just one question for you to finish this topic?5

MR IVERSON:  No, I'll defer to the wisdom of the Bench.  Thank you, Madam6

President.  Thank you.7

PRESIDING JUDGE STEINER:  Thank you very much.8

Court officer, please turn into open session.9

(Open session at 3.57 p.m.)10

THE COURT OFFICER:  We're in open session, Madam President.11

PRESIDING JUDGE STEINER:  Mr Witness, it is enough for today.  We thank you12

very much for your patience, your efforts.  We have already five hours of testimony.13

We will adjourn and resume tomorrow morning at 9 o'clock.14

I thank very much the Prosecution team, legal representatives of victims,15

Defence team, Mr Jean-Pierre Bemba Gombo.  Again, I thank very much our16

interpreters and court reporters for allowing us these extended sitting hours.17

I will ask, please, the court officer to turn into closed session for the witness to be18

taken outside the courtroom.  In the meantime, we will adjourn and resume19

tomorrow morning at 9 o'clock.20

(Closed session at 3.58 p.m.) * Reclassified as Open session21

THE COURT OFFICER:  We are in closed session, Madam President.22

(The witness stands down)23

THE COURT OFFICER:  All rise.24

(The hearing ends in closed session at 3.59 p.m.) * Reclassified as Open session25
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