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International Criminal Court

Trial Chamber III - Courtroom 1

Situation: Central African Republic

In the case of The Prosecutor v. Jean-Pierre Bemba Gombo - ICC-01/05-01/08
Presiding Judge Sylvia Steiner, Judge Joyce Aluoch and Judge Kuniko Ozaki

Trial Hearing

Thursday, 16 August 2012

(The hearing starts in open session at 9.34 a.m.)

THE COURT USHER: All rise.

The International Criminal Court is now in session.

THE COURT OFFICER: Good morning, your Honours, Madam President. We are
In open session.

PRESIDING JUDGE STEINER: Good morning.

Could, please, court officer call the case.

THE COURT OFFICER: Situation in the Central African Republic, in the case of The
Prosecutor versus Jean-Pierre Bemba Gombo, case reference ICC-01/05-01/08.
PRESIDING JUDGE STEINER: Thank you very much.

Good morning. I welcome the Prosecution team, legal representatives of victims,
Defence team, Mr Jean-Pierre Bemba Gombo. Good morning our interpreters, court
reporters.

We will continue today with the testimony of expert witness 53, on behalf of Defence,
and I ask please court usher to bring the witness in.

(The witness enters the courtroom)

WITNESS: CAR-D04-PPPP-0053 (On former oath)

(The witness speaks French)
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PRESIDING JUDGE STEINER: Good morning, General Seara, and welcome.

THE WITNESS: (Interpretation) Good morning, Madam President.

PRESIDING JUDGE STEINER: General, I need to remind you that you are still
under oath. Do you understand that?

THE WITNESS: (Interpretation) Yes, I do.

PRESIDING JUDGE STEINER: And once again I apologise, but I have to remind
you about the need for you to speak slower than normal and to give the five seconds
before starting to answer to a question in order to facilitate the job of our translators
and court reporters.

THE WITNESS: (Interpretation) I will try to do so.

PRESIDING JUDGE STEINER: Thank you very much.

I'll give the floor then to Maitre Kilolo.

QUESTIONED BY MR KILOLO: (Interpretation) (Continuing)

Q. Good morning, General.

A.  Good morning.

Q. I'would like to read out for your attention an excerpt of General Opande's
report, General Opande who testified as a military expert witness on behalf of the
Prosecution, and I want to refer to paragraph 29 of his report, CAR-OTP-0064-0617,
and I quote, "Although Mr Bemba was based in Gbadolite, he had absolute control on
the daily activities and matters relating to his units deployed in the Central African
Republic in support of President Patassé."

General, what is your reaction and what are your thoughts and analysis of this
excerpt?

A.  First, my first remark is that when units such as the ALC units are involved in
combat activities, or operations, these cannot be referred to as "daily activities."
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These are times of war, so they are war activities, war-related activities, extraordinary
events.

Now, when you talk of day-to-day events, or activities, reference may be being made
to what I talked about yesterday; namely, the administrative and organisational
matters relating to a force that has been deployed to a foreign country. Those links
ultimately deal with human resources management and administrative issues
relating to such a contingent.

Now, when it comes to "absolute control," I think that the expression is rather strong.
I have attempted to the best of my effort from the beginning of my testimony to
explain that exercising control over a force deployed in a foreign country requires
that one be fully informed in real-time of developments on the ground relating to the
friendly forces, as well as to developments on the side of enemy forces, as well as a
number of other related activities on the ground relating to the population and also
other information that may have a bearing on the outcome of the operations.

It is clear that Gbadolite, which was about a thousand kilometres away from the
scene of activity, it is clear that although Mr Bemba may have been informed by his
Chief of Staff, through information that was regularly and basically on a daily basis
transmitted to the Chief of Staff by General Moustapha, Mr Bemba was not in a
position to have full information on all the items that I have raised which would have
enabled him to have full control over the MLC forces that were fighting alongside
President Patassé's forces in the Central African Republic.

Q. Let me read another excerpt of General Opande's report, paragraph 30 of his
report, CAR-OTP-0064-0619, and I quote, "Mr Bemba appointed General Moustapha
Mukiza Gabby the commander of the MLC intervention force in the CAR during the
period 2002/2003, while he, Bemba, still exercised overall command and control of the
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same through regular radio and electronic means available to him at his headquarters
in Gbadolite," end of quote.

General, what are your comments and analysis of -- comments on and analysis of this
excerpt?

A. Itis very likely that Mr Bemba himself decided to appoint Mr Moustapha as the
commander of the troops that were sent as reinforcement to the Central African
Republic. Given the context and structure of the MLC, and if one were also to
consider the functions of President Patassé, then one would note that it was in
President Patassé's power to appoint any general to command his troops, a general of
his choice. Instead of General Betibangi, he appointed General Gambi, and that was
within his purview.

Now, the same would obtain for the MLC to the extent that Mr Bemba had the right,
and it was within his prerogatives to decide to appoint Colonel Moustapha as the
brigade commander to command a brigade that was sent to the Central African
Republic to help President Patassé.

Now, the fact that Colonel Moustapha was appointed by Mr Bemba does not surprise
me at all because it was in line with his prerogatives at the time.

Now, when it comes to the overall command and control of the forces, I think that I
do not agree with such an assertion for several reasons: The first reason is that

Mr Bemba, yes indeed, had radio communication facilities available to him but I said
yesterday from the documents I read, and from the testimonies I had or interviews

I had, I was not able to identify the specific type of equipment that was being used.

I also said yesterday that the range of such transmission equipment would depend on
the nature of the antennae that were used and I did not have that information. What
really matters is that either by radio frequency, or by some other transmission facility,
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Mr Bemba was able to contact the transmission centre, the MLC transmission centre,
or rather Mr Moustapha was able to contact the transmission centre, the MLC
transmission centre in Gbadolite, to provide administrative updates on the situation
on his troops, wounded soldiers, dead, and reinforcements as need be.

We also need to point out that when the operations started Mr Moustapha crossed
over with only one battalion. Now then there was a request for a second and third
battalion. Who made that request? It was of course Moustapha, because he was
the one on the ground who determined whether there was need for further
reinforcement or not, and all that happened was in line with the number of troops he
needed, and that is why it became obvious to him that he needed a second and a third
battalion, and it was for him then to inform the Chief of Staff who then informed

Mr Bemba that there was such-and-such a problem and that there was need for the
number of troops to be increased, the number of troops that were available to Colonel
Moustapha in the Central African Republic.

Was it possible, one may ask, for Colonel Moustapha to have contact with Mr Bemba
on his radio facility? Well, I have my doubts as to that possibility. Yesterday I
explained that -- I explained to the Court that the radio frequencies made available to
Mr Moustapha for his troops were the same frequencies available to the forces of the
Central African Republic. So when it comes to signalling, those frequencies were
therefore available to the ALC forces on the ground in the CAR.

Any communication with Gbadolite on those facilities therefore would have required
a switch from those frequencies to the frequencies that may be open at the
transmission centre in Gbadolite, and once that was done then they would switch
back, they would have to switch back to the Central African Republic frequencies
which were used for the purposes of combat.
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This means that if Mr Bemba had a radio channel which enabled him to contact

Mr Moustapha he could not have done so without knowing the channel to which

Mr Moustapha's set was tuned, and for that reason the transmission center in
Gbadolite would have had to contact the Camp Béal transmission centre to determine
which frequency had been assigned to Colonel Moustapha on any particular day in
order for them to be able to contact him on that particular channel.

The answer may or may not have been given, given the whole issue of insecurity
surrounding the signalling at the time, to the extent that the enemy at that time was
made up of former officers of the Central African army who had full mastery of the
frequencies in use at the time. So there was a lot of interference, a lot of
eavesdropping, one may say.

So to use a facility based in the DRC, and connect with one in the CAR would have
had to be over a specific frequency, 37.8, for example, and this could not have been
done in unencrypted format because that would have simply amounted to disclosing
the frequency on which Colonel Moustapha was signalling in the command of his
own forces, and that was extremely dangerous.

Now, if such an error may have been committed once or twice, granted, but I think
that the transmission officers of the Central African Republic are also experts who
know that they cannot disclose their unencrypted signalling frequencies to the enemy,
so to speak. The mistake may have been made once, and the MLC transmitters, who
then would have opened such a channel for Mr Bemba, then it would have been
possible for such a transmission to take place where the equipment available to

Mr Bemba was compatible with that in the Central African Republic, but I cannot
make that assertion because I don't have those details, I don't have information as to
the type of equipment that was used.
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Therefore, issuing orders by radio signals from a set in Mr Bemba's house appears to
me to be illogical and very unlikely because you cannot use such a facility for
purposes of general command and absolute control as is referred to in the report.
One may wonder whether it was possible for Mr Bemba to contact Colonel
Moustapha using the Thuraya telephone. Yesterday I talked about some of the
benetfits of the Thuraya system but also its significant witnesses; the point being that
you cannot encrypt information on that system. You need first of all as well to know
the telephone number of your counterpart, and if that telephone was given to

Mr Moustapha by the Central African forces when they left PK12 to move towards
the north, mindful of the possible network problems that may have arisen, they
would have needed to know Colonel Moustapha's telephone number.

If they knew his number, they could have -- or if he knew that number, he would
have been able to call him on the Thuraya telephone, but that would have been very
risky business because the conversation would have been open and unencrypted.

He would ask, "How are you doing? How is everything going? If you have any
special problems please let me know." To that extent, fair and good, but you cannot
go into any further details as, for example, "Where is your first battalion? What is
this section doing? No, they shouldn't proceed in this way," and so on and so forth.
He cannot do that. He could not do that from his living room. He had no idea
where the enemy was located. He had no idea where the troops were deployed.

He had no information as to the specific orders Colonel Moustapha had received.

He was not aware of the orders that Moustapha himself had given to his battalion
commanders and so on and so forth. So there could have been some kind of contact,
but not contact in terms of command. It could have been contact for purposes of
information, sharing information, but not commanding. I explained to you what the
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role of the Chief of Staff -- or the General Staff is, because the General Staff's role is to
make a summary of all available information and pass it on to the
commander-in-chief, who would then look into the solutions that have been
proposed one, two or three by the General Staff and then the commander-in-chief
decides which solution to adopt and then specifies the way in which to proceed,
according to his will and desires.

That can only be done by the commander-in-chief when he has all the information in
hand in real-time. That was not the case for Mr Bemba. He did not have such an
overview of all the matters that would have enabled him to come to a decision and
issue orders. You see, when you make a decision, it is not off-the-cuff; it is based on
an analysis of information and factors that are available to him.

I therefore do not see how he would have been able to use the communication
channels with Mr Moustapha to issue specific orders for command and control. It is
Mr Moustapha who I believe was appointed by Mr Bemba who had the power to
command. He appointed him because he knew that he was the right man for the
situation and he had trust and confidence in him to appoint him to that position.

We also need to understand that life continued, life had to go on in the DRC, even
though fighting was going on in the CAR. So we must understand that Mr Bemba
had other concerns, other preoccupations, apart from the contingent that was in the
CAR. He had three other brigades in the DRC, and we do not need to mix up issues
or confuse matters pertaining to Mr Bemba's role in the DRC, in terms of running or
controlling or managing some of the ALC operations in the DRC, which had
immediate political consequences for him. We should not confuse that kind of
situation with the situation of the brigade that had been dispatched to help President
Patassé and which was placed under the command of the Central African authorities.
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These are two things that must be distinguished the one from the other.

We should not mix up or confuse the role that Mr Bemba played in his own country
and the role that he may have played regarding the force that he had made available
to the Central African Republic.

Q.  Sir, once again I would like to read out to you a passage from General Opande's
report. I'm referring to paragraph 31, CAR-OTP-0064-0619, and I quote, "The
commander of MLC forces in the Central African Republic was entrusted with a force
of approximately 2,000 combatants, ill-equipped for a sustained intervention in a
foreign land. The force lacked adequate and reliable means of communications
below brigade level. The field commander and his subordinates were therefore
unable to exercise effective command and control of their troops," end of quote.
General, could you make some observations and provide us with your analysis of
these assertations?

A. Regarding the preparations of the forces, I would say that the ALC personnel,
when they joined the ALC, they received training at two training centres. IfI
remember correctly the training was between six and nine months depending on the
particular area of specialty, and amongst these personnel members a selection was
made and they were given various responsibilities and they were given ranks, but
they didn't really carry such ranks or wear such signs of such ranks. That was not
the custom.

Here it says "ill-equipped." Well, I don't think so. The action conducted by the
ALC in the DRC was for the preparation of the forces, and each time they had an
opportunity to improve their level of skill. Poorly prepared? Well, I don't think
President Patassé had any complaints about the ALC's interventions when they came
the first time to the CAR in the year 2001.
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Lack of adequate means of communications? Well, I don't know if this person is
speaking in general terms, or whether he's talking about the forces that were actually
in the Central African Republic.

Q. [Ibelieve it's quite clear that he's speaking about the MLC forces in the Central
African Republic.

A.  Perhaps when they arrived those forces did not have adequate means of
communications. However, as I was saying yesterday, equipment was installed and
provided to the MLC by the CAR army, so that communications equipment

was -- considering the kind of conflict that the MLC was involved in, the means of
communication were sufficient, in my opinion.

There were communications equipment at the brigade level, but also at the battalion
level and even at the level of the company commanders, because one cannot
command at the field level without a means of communicating with subordinates and
there being different means. It might be radio equipment, or mobile telephone
equipment, walkie-talkies, or it might be some form of visual communications.
Infantry troops in the field may receive orders by way of gestures, or the person who
is commanding may be within the eyesight of the actual soldiers.

Let us assume three platoons of 30 men in the field, the commander - the company
commander - may make a gesture to have his troops stop, move forward, or draw
back, withdraw, depending, so a commander can use gestures to make his will
known. Inurban operations, such as those that were conducted during the first
phase of liberating the capital Bangui, the staff could all see one another and they
moved one step at a time, one house at a time, one neighbourhood at a time. They
did not use radio equipment then. They communicated visually.

If one person went missing, then they would communicate using other means of
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communication. "Where are you? What has happened to you?" That sort of
thing.

At the brigade level we saw that this did not reflect the reality, because there were
different means of communication, ranging from mobile phones to walkie-talkies,
military radio sets and so on and so forth.

So there certainly was the possibility for the forces in the Central African Republic.
Each level - each level of command - would have had the appropriate
communications equipment to command, and so I do not share the opinion expressed
by the military expert.

Q.  Sir, I'd like to read out another passage from this same report. Paragraph 31,
once again CAR-OTP-0064-0619, and let me quote, "The logistics to sustain the force
was in the hands of Patassé, and when released it may not have reached in sufficient
quantities those it was intended for. Discipline therefore suffered, as the field
commander and his subordinate commanders were unable or unwilling to deal
tirmly with serious cases of indiscipline caused by logistical shortages in the force,"
end of quote, paragraph 31.

Sir, could you make some observations on these assertations, provide us with your
analysis?

A.  Well, it is true that the logistics were not in the hands of Patassé, but rather lied
(sic) with the CAR operational centre and it was the role of the fourth office within
the staff headquarters to deal with logistics. That's speaking generally.

Now, as for providing meals, feeding soldiers, as I said yesterday, I studied various
documents and it was clear that there were no problems in this regard insofar as the
comprehensive allowance was paid to the ALC in the field and with those resources it
was possible to purchase foodstuffs to feed the staff over a 24-hour period. There
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were no complaints. In actual fact, there seemed to be -- it would appear that the
people were generally satisfied with this. This is what I gathered from the people I
interviewed. People were pleased with the meals provided, prepared on-site, to
feed the ALC.

As for other logistical matters, yesterday we saw a number of documents that were
perfectly clear. When it came to ammunition or fuel, the orders were given by the
Ministry of Defence, or the Chief of Staff Joint Services, so that the troops would be
supplied with what they needed properly. Ididn't hear anything about lack of fuel,
for instance.

All the same, I think you must realise that a national army has inventories of
ammunition and supplies of fuel. Let us set aside fuel for the time being and speak
about ammunition and weaponry. You must realise that this inventory did exist in
the Central African Republic. The Defence Ministry had such matériels set aside and
some of these supplies had ended up with Bozizé.

Now, the ammunition that was available that was with the Central African Republic
army was supposed to -- and in relation to the number of weapons, well, there was
quite a considerable amount, quite considerable. People may have left with their
weapons, but they couldn't take all the ammunition with them. So they would have
left because they supported Bozizé and they would have left with their weapon and
some ammunition, but they could not be supplied with fresh ammunition.

So the ammunition inventory of the Central African Republic army was certainly
sufficient for the remaining forces, that is to say the soldiers who had remained, and
the other soldiers. There were nine components all in all. The loyalist forces had
nine components, so I really don't see what the logistical difficulties would have been
in that field because what affects a soldier's morale? Two things -- well, or a man
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involved in combat. Well, first of all he has to have enough to eat. That was
provided for. They had enough to eat. And since these men were being asked to
tight, they needed ammunition because you can't ask someone to go off into battle
with a weapon but no ammunition, and they had ammunitions. So they received
them. So I don't really see where the problems are. What is this -- I don't see a lack
of -- or a problem with logistics. They were supplied with what they needed by the
Central African Republic party, and I don't see what sort of breaches of discipline
would have occurred. There were breaches of discipline but not because of logistics,
not because of problems with logistics. That's how I see it.

Q.  Sir, I would like to read out one last passage from the report drafted by General
Opande. I'm referring to paragraph 32 of this report, CAR-OTP-0064-0620, and I
quote: "Liaison and co-operation with CAR's government and supporting forces
was poor, ill-conceived and lacking in sustainability. General Moustapha initially
attempted to operationalise liaison between his headquarters and that of FACA. He
appointed an officer named Jonas René to FACA Military Operational Command
Centre to bridge the information gap between MLC's intervention force, FACA and
other friendly forces. This attempt failed and Moustapha chose to report the
progress of his assignments and actions directly to President Patassé and his military
chiefs." End of quote.

Sir, could you share your thoughts with us regarding these assertations?

A.  Well, regarding the first point, liaison and co-operation with the CAR troops
and the supporting troops, judging by what I've read, and judging by the interviews
that I conducted, it was not poor or lacking. Iinterviewed the bodyguard of General
Moustapha, the person who was his bodyguard in the Central African Republic. I
interviewed his radio operator, and a radio operator is like a bodyguard really. The
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radio operator is within a certain range and he has to be close enough. He has to be
close to the person, close to the radio equipment, and the radio operator would have
been holding the receiver.

So, you see, these two people were with him all the time. They went everywhere
with him. They confirmed to me that Colonel Moustapha would go to the
Operational Command Centre on a daily basis to take stock of the general situation.
He would help prepare future orders. His bodyguard even told me that he
intervened often. He did not merely listen to the presentations of others, or review
orders that were being prepared, he gave his own opinion about orders and about the
general design of the manoeuvre.

In the final analysis, the person making the decisions was the Chief of Staff Joint
Services and General Bombayake, who had that authority to command the forces, and
he had been given that power, that authority, by President Patassé. So liaison
between him and his small team at the staff headquarters, and other than the physical
contact, in addition to this physical contact there were the radio communications.

As for the liaison officer, well, the liaison officer Jonas René, this person was
mentioned in several documents and he performed his duties now and then. There
were also permanent liaison officers, they were present right from the beginning, and
yesterday I mentioned the role played by the liaison officers and consequently they
were not put there to make up for the difficulties of liaison between the ALC forces
and the operational centre; rather, they were put there right from the very outset
because that's the general rule, as I explained yesterday.

In a multilateral operation, as soon as one has neighbours that are of a different
nationality, even within the forces, not just within the staff headquarters, but one
exchanges liaison officers so that the other force knows what one is doing. So there
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would have been a liaison officer there at staff headquarters to remain up-to-date
with all these various aspects, logistics, and so on and so forth, and such an officer
would be able to say, for example, "Oh, watch out. If you don't provide fresh
supplies to a particular battalion by tomorrow we may be short of ammunition for the
manoeuvres you are contemplating." That is the role played by a liaison officer.
They were there, as best as I can recall, they were there -- it was --

THE INTERPRETER: Inaudible.

THE WITNESS: (Interpretation) -- and Captain Tilla (phon), who was a permanent
liaison officer. Jonas René was mentioned several times in the documents I
reviewed. He would go by regularly. He would go to the operational centre
regularly, but he was not the permanent liaison officer.

So if we look at all the various measures that were taken, and the contacts that existed,
well, I don't see where the problems would have been, problems between Moustapha
and the staff headquarters.

If there had been direct contact with President Patassé, well, once General
Bombayake was designated by the President of the Republic of the CAR as
commander and responsible for the organisation of the forces by the council, the
committee, so I don't think there were any problems with, or liaison problems
between the forces and the Central African Republic.

PRESIDING JUDGE STEINER: If you allow me? It is just for clarification. If you
have any information on the sources you mentioned that you interviewed on the
language that was used in communication among all these parties. You said that
Colonel Moustapha had daily meetings at the command centre and gave his opinion
and received information, so there was an exchange of information. In which
language, if you know, they used to communicate? Do you have this information,
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Mr Witness?

THE WITNESS: (Interpretation) Well, I will respond as an expert, not as a witness.
I did not -- well, it was not specified which language was used when they had these
discussions. What I do know is that Colonel Moustapha spoke some French.

Now, if his command of French was restricted to military matters, that would have
been enough. If there had been language difficulties, there certainly would have
been the possibility of gaining -- getting assistance from someone who spoke French
or Swahili, perhaps Lingala.

So I don't think there would have been major language difficulties when it came to
liaison matters. In multilateral operations, usually English is used, and sometimes
some people at the staff headquarters do not have a particularly brilliant command of
English and have difficulty following briefings, but there's always someone who is
bilingual who can provide assistance or explain the nuances that a person may have
missed during a meeting.

So I don't think that there were major linguistic difficulties. I don't think language
was a hindrance or was a problem for these dealings, this liaison between the CAR
government and the ALC forces. That is my opinion.

MR KILOLO: (Interpretation) Could the court officer please display off document
number 3 on the Defence list, page CAR-D04-0003-0396?

Q.  Sir, you have there before you on the screen Annex 1 of your report. Can you
briefly present this document to us and give us a summary analysis of each level of
command, as well as those who were responsible at that level?

A. Inthis organisation chart you have the three levels of command: The strategic
level; the operational level; and the tactical level. The strategic level is that of the
President of the Republic, commander-in-chief of the army, and then the Defence
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Council. At the operational level you have the Joint Services Chief of Staff, who in
fact belongs to the two levels because the Joint Services Chief of Staff is a member of
the National Defence Council, so he is present both at the strategic level and at the
operational level. He has an operational level, or rather an operational centre under
his command in the General Staff, and that centre is responsible for issuing orders to
the various components of the forces and receiving reports.

With regard to the Presidential Security Unit, it was under the direct responsibility of
the President of the Republic, and the head of that Presidential Security Unit had
what I would refer to as an information link during that phase with the Operational
Command Centre. He had to have contact with the Operational Command Centre
so as to keep abreast of the general situation. He had direct command over one part
of the USP, which had the core duty of providing security for the president, and
another part of his resources was engaged like the other forces. Therefore, it was
under the operational command of the CAR forces.

However, as the commander of the USP, he had a right to give his opinion on how
the USP forces were used on the ground. That is why we have two USP units here.
One unit keeps its core functions of presidential security, and the other unit which is
deployed as a support unit for the Central African Republic armed forces.

Q. We can see on this sketch the dates October 2002 to December 2002. What is
the reason for that?

A.  These dates correspond to the first phase of the exercise of command. It was
subsequently that President Patassé appointed General Bombayake head of the USP,
as we saw in the document yesterday, as commander of the forces within the
framework of the conflict in the CAR. So there was a change after December 2002,
as indicated in Annex 2 of this document.
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Q. At the tactical level, you have several forces there. In fact, there are nine of
them: FACA, MLC, Miskine, Barril, Libyans, CEN-SAD, Karakos, USP. Why have
you placed those various forces at the same level?

A.  Thatis because each of the commanders of those forces was under the direct
authority of the operational centre and, through that operational centre, under the
authority of the General Staff of the armed forces.

Now, if you take the case of the MLC, there is a direct link between the MLC and the
Operational Command Centre, and that link is Colonel Moustapha who had three
battalions in his brigade. We could have included that below those units, and each
battalion has a certain number of units also.

So the MLC, just like all the other groups that made up the loyalist forces, had their
commander who was directly under the authority of the Operational Command
Centre; that is he would be receiving orders directly from the Joint Services Chief of
Staff.

Q. Now, when you go up this chain of command, that is from the MLC to the
Operational Command Centre and up right to the level of President Patassé, can you
tell us during this period between October 2002 to December 2002 who was the
immediate military superior of Colonel Moustapha?

A.  The military superior of Colonel Moustapha was the Joint Services Chief of Staff.
There was the Operational Command Centre, which was under the leadership of
Colonel Lengbe, but he was not the one who gave orders. He simply conveyed the
orders, he transmitted the orders, from the General Staff headquarters. So Colonel
Moustapha's superior was the Chief of Staff of the Joint Services and not Colonel
Lengbe, who was later followed by Colonel Bemondombi.

Q.  When you look at this period between October 2002 and December 2002, that is
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October to December 2002, do you know who was the direct chief of Colonel
Moustapha?

A. It was General Betibangi, who was the Joint Services Chief of Staff, but given his
state of health it was his deputy, General Mazi, who was actually performing those
duties. So given the state of health of the Chief of Staff, General Betibangi, the direct
superior of Colonel Moustapha was General Mazi.

Q. At the tactical level, you have that box "USP." Part of that box had been
blackened. Can you tell us why?

A. Thatis what I was telling you about a short while ago. A part of the USP was
engaged in the operations with the other forces, whereas the other part of the USP
maintained its core duties of providing presidential security. So they were not
engaged in the fighting, but some of the members carried out their main duties; that
is providing security for the president. However, during the second phase that
situation was to change.

MR KILOLO: (Interpretation) Very well.

Court officer, can you please move to the next page of the third document of the
Defence? It is CAR-D04-0003-0397.

THE COURT OFFICER: The page is available on the screens, and just for the record
the document we are talking about is document CAR-D04-0003-0342 at page 0397.
It's a public document.

MR KILOLO: (Interpretation)

Q.  Sir, you have the second document on the screen now, that is Annex 2 of your
report. Can you kindly explain to us what this second sketch represents?

A.  The strategic level did not change, except that there was a major change as from
the operational level. That was as a result of a decision made by General Patassé to
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hand over the command and organisation of the forces to General Bombayake,
commander of the Presidential Security Unit. However, he did not relieve General
Gambi of his duties as Joint Services Chief of Staff, who had replaced General
Betibangi. That is why I have included him here, but in brackets because he had lost
practically all powers over the forces.

It was therefore the commander of the Presidential Security Unit who exercised
command over all the soldiers as decided by the President of the Republic. So here
you have the same groups of forces, so the general was both commander of the USP
and the de facto commander of all the other forces.

However, you had the operational centre of the General Staff under General
Betibangi at the time which continued to function. Now, I have included a dotted
line across that Operational Command Centre, but that is because this centre no
longer issued any orders; they simply received reports that made it possible for them
to keep abreast of the general situation, and that is why the commander of the USP,
which now had -- who now had operational command kept an information link with
the Operational Command Centre because even though he now had the powers of
operational command he could not be aware of everything. He needed the General
Staff to provide him with information about the general situation, based on the
reports submitted by the various units that were operational on the ground.

The link between the President of the Republic and the commander of the USP did
not change, and the link between the Defence Council -- the National Defence Council
and the Operational Command Centre did not change. So I had said that the Chief
of Staff was also a member of the Defence Council, because he was present at the two
levels, but General Bombayake was also a member of the Defence Council, so he was
wearing two hats at the strategic level and at the operational level.
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So the change was that it was now General Bombayake who commanded the forces
on the ground. He had the powers. The Joint Services Chief of Staff had not been
relieved of his duties, he still occupied that position, but he no longer exercised
effective command.

Q. Regarding this second phase between December 2002 and the end of operations
in March 2003, were you able to identify the person who was the military leader
responsible for the control and command of the MLC detachment in the Central
African Republic?

A.  Once the decision was taken by President Patassé to appoint General
Bombayake as the force commander, the immediate superior of Colonel Moustapha
was General Bombayake.

Q. Let me put this question in another way: If you go up the entire chain of
command, right up to the summit, the top of the pyramid, who was the military
commander of Colonel Moustapha during that period from December 2002 to
March 2003?

A.  The immediate superior of the colonel, that is the person from whom he
received orders at that time, was General Bombayake but we can see that General
Bombayake had a permanent and direct link with the President of the Republic. So
the President of the Republic issued orders directly to General Bombayake who then
transmitted those orders to his subordinates, including Colonel Moustapha. So from
the top of the pyramid you had this chain of command starting with President
Patassé, commander-in-chief of the army, then General Bombayake, chief of the
armed forces, and then the other unit commanders, including Colonel Moustapha.
PRESIDING JUDGE STEINER: Just for the sake of clarity, when we are talking
about the immediate superior of Colonel Moustapha, that was General Bombayake.
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In accordance with your croquis, General Bombayake was as well the supérieur
hiérarchique from the Miskine troops, that were Chadian, or the Libyan troops, all of
them are only of General -- of Colonel Moustapha.

THE WITNESS: (Interpretation) I think we should refer to the president's decision
as shown in the document of yesterday in which he appointed General Bombayake as
the person responsible for command and organisation of the forces. So it was not
only the MLC forces which were under the command of General Bombayake; he was
also the commander of the Central African forces and all the other groups that made
up the forces that were loyal to President Patassé.

So maybe we can go back to read the document that was displayed yesterday, but
what I remember is that he was appointed the officer responsible for command and
organisation, so he actually became the de facto Joint Services Chief of Statf even
though the person who occupied the position was still there.

PRESIDING JUDGE STEINER: Iam sorry, sometimes I ask for clarifications,
General, is because sometimes you were mentioning the documents, the decrees and
the official documents of General Patassé, and sometimes you refer to information
you have from other sources, including people you interviewed. So that's why I
need clarification.

I know what is in the paper, in the document, assigning General Bombayake to be the
commander-in-chief of all troops, but my question is: In fact, in the terrain, was
General Bombayake commanding or the immediate superior not only from -- of the
FACA and MLC but also the Chadians, from Miskine, and the Libyan soldiers, he
was de facto commanding all these troops. This is my question.

THE WITNESS: (Interpretation) In reality, based on the documents that I reviewed,
I did not see any documentation indicating that General Bombayake issued any
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orders to Barril, Miskine or CEN-SAD. 1did not find any such documents. But
also I did not see any documents indicating that he gave orders to the FACA or the
MLC, but during this second phase sometimes General Bombayake will have contact
with President Patassé in the company of Colonel Moustapha. So we suppose that
since people cannot see the president any time they wish, it is President Patassé who
summoned them as commander-in-chief of the army.

PRESIDING JUDGE STEINER: And in relation to these daily meetings, the centre
de commandement opérationnel that you mentioned, that Colonel Moustapha was
there every day listening and giving opinions and exchanging strategies or whatever,
the commanders, Miskine, Barril, the commander of the Libyans, and CEN-SAD and
Karakos were also there, at your knowledge?

THE WITNESS: (Interpretation) Iam not able to give you an answer to that
question. So in the documents that I reviewed, and the interviews that I conducted,
there was no indication of the presence of Barril, the Libyans, CEN-SAD or Karakos
in those meetings. There was no indication that they were present during the
meetings.

MR KILOLO: (Interpretation)

Q.  Sir, in order to better understand the situation, when you look at each of those
nine loyalist forces at the bottom of the pyramid, we can see that there is a direct link
to the USP commander, General Bombayake. My question to youis: Did each of
these forces have its own commander at the tactical level who was different from
General Bombayake, or are we to understand that General Bombayake was the direct
commander of the soldiers belonging to those various forces?

A.  No, it would not be up to a single person to command all the troops belonging
to the various groups engaged on the ground, so he was the commander of the
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leaders of each of those groups. So CEN-SAD had a commander, the Libyans had a
commander. You had Mr Barril responsible for his troops. You had Mr Miskine
responsible for his men, and Colonel Moustapha who was responsible for the MLC.
Now, with regard to the FACA, I cannot give you the name of the person who was in
command but one can say that the Operational Command Centre had set up joint
units. So the FACA units that were integrated with the ALC would be under the
command of Colonel Moustapha, but with regard to the FACA as such I was not able
to identify the officer who was commanding them, but in any case they would have
had a commander, given that as part of his duties General Mazi would have been
responsible for issuing orders to the Operational Command Centre. So that would
mean that he was commanding his own forces, but I cannot give you the name of the
person who was in command of the FACA forces.

However, I saw in one document that General Bombayake, commander of the USP,
had a deputy. So from the time he was appointed as commander of all the forces it
was probably the USP deputy chief who was commanding the USP forces on the
ground.

PRESIDING JUDGE STEINER: Thank you, Maitre Kilolo. And before suspending,
I would like to apologise to our interpreters and court reporters because I myself did
not respect the five-seconds golden rule. There are many overlapping speakers in
the transcript. I do apologise.

General Seara, we are going to our break. It's 4-past-11. We'll be back at 11.35.

I ask, please, court usher to accompany the witness outside the courtroom.

(The witness stands down)

THE COURT OFFICER: All rise.

(Recess taken at 11.02 a.m..)
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(Upon resuming in open session at 11.38 a.m.)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE STEINER: Welcome back, everyone.

I ask, please, court usher to bring the witness in.

(The witness enters the courtroom)

PRESIDING JUDGE STEINER: General Seara, welcome back.

THE WITNESS: (Interpretation) Thank you. I'm ready to answer the questions.
PRESIDING JUDGE STEINER: Thank you, General.

Maitre Kilolo, you have the floor.

MR KILOLO: (Interpretation)

Q. General, in your report, document number 3 on Defence list of documents, from
page 35, which is CAR-D04-0003-0376, you begin a chapter entitled "Summary and
chronology of the conflict." Why was it important for you to so reconstruct the
events that took place in the Central African Republic as you filed your expert
opinion on this matter?

A. Idid so because it was part of the mandate that you gave me and also because I
felt that it was legitimate and normal to be required to do so. You see, in order to
fully understand the organisation of the command structure during the operation, it
is important to look at the chronological unfolding of the events to the extent possible,
and I did so on the basis of the documents that were provided and which I did review.
I therefore felt that this was a useful chapter which would enlighten the Court on the
manner in which the events unfolded from the beginning to the end of the conflict.

Q. Did you consider the time from which General Bozizé's rebel forces attacked
PK12?
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A. Asfar asI can recall, the operations launched by General Bozizé took place on
25 October.

Q.  Which year?

A. 25 October 2002.

Q.  What was their objective, or their goal?

A.  Given the prevailing political situation prior to 25 October 2002, their goal was
to overthrow President Patassé, who had been democratically elected in 1998 to office,
if my memory serves me well.

Q. On 25 October 2002, where was the front line situated?

A.  General Bozizé's forces had almost entirely overrun Bangui, coming from the
northern borders. They had occupied the city up to PK4.

Q. Now, from Patassé's side, did you look at what unit was defending the
presidential palace?

A. IfI am not mistaken, it must have been the Libyan unit, or CEN-SAD. The
presidency was not defended by the Central African forces, apart from the USP which
at all times was present for purposes of maintaining security around the president.

Q. What were the neighbourhoods that were under the control of General Bozizé's
rebels on 25 October 2002, going back from their battle-front line?

A. It was basically the entire Bangui neighbourhood to the north of PK4. All of
that area was, for all intent and purposes, under General Bozizé's control.

Q. Do you know how long those forces remained in that neighbourhood? Can
you tell from your analysis?

A.  The attack on Bangui, intended to liberate the city, only took place after the
arrival of the MLC reinforcements. Yesterday we saw that the first group of MLC
troops arrived or crossed over the Ubangi on 30 October. The loyalist forces, therefore,
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were only able to go on the offensive after the ALC joined them and were equipped
and organised accordingly, and that was in early November.

Q. Did you analyse the conduct of the rebel forces of General Bozizé regarding the
civilian population as they withdrew from neighbourhoods that they abandoned
around the PK4 area?

A.  From the documents I read and from interviews that I conducted, it appears
that General Bozizé's forces did not have any logistical means other than fuel and
ammunitions. This means, therefore, that General Bozizé's forces lived off the
people. They needed to have food and they needed to find food. They had no food
supplies, so they lived -- they lived off the people. That is why there might have
been some problems with the people who may in those circumstances have not had
much to survive on, and that is why according to witnesses some acts of violence and
excesses were committed during that period by General Bozizé's forces.

Q. Canyou tell the Court about the composition of General Bozizé's rebel forces at
the time?

A.  First of all, it was made up of part of the Central African Army soldiers who
had chosen to follow or join General Bozizé. His troops also involved a contingent
of Chadian soldiers, or Chadians, who were not so to speak properly organised, but
they could be referred to as "volunteers" or "mercenaries” who did not have much
military training, but who were able to handle weapons. Those were the two main
components of the forces that he had put together over some time. Before launching
his offensive, he had some Central African soldiers on his side to whom he added the
Chadian soldiers.

Q. Did you look at the command structure, or the command mode, over the
Chadians who were part of General Bozizé's rebel forces?
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A. Yes, butI did not find the answer in the documents. I obtained information in
that regard from Central African officers who had joined General Bozizé and who
were part of his entire campaign. Those Central African officers had authority over
Chadian soldiers and their testimony is to the effect that those Chadians were not
only difficult to command, but they were entirely without any sense of ordinary
discipline which would enable anyone to bring them under control. So it was
extremely difficult for those Chadians to be controlled and to be ordered to execute a
number of manoeuvres. They had a sense of independence all to themselves.

Q. Do you have any specific questions relating to these -- the behaviour of the
Chadians who were part of the rebel forces, Bozizé's rebel forces?

A.  No, not really, but you see because they had to survive they went into people's
homes wherever they were to get whatever they wanted. They were people who
were not easy to control. Their direct hierarchy did not have much control over
them and it therefore was difficult to stop them from behaving the way they did.

Q. Did you look at the reaction of the local population to the presence of those
Chadian rebels in their cities in the Central African Republic?

A.  The population did not have a good experience with them. The population
was able to identify them easily, because they were from Chad and because they
spoke their language. They were also identified easily because their uniforms were
quite distinct and they wore whatever they chose to.

Now, some of the Central African soldiers who had joined the ranks of General
Bozizé continued to wear the uniforms of the Central African Republic army. It was
therefore easy for the Chadians to be identified as foreign soldiers, foreign to the
Central African Republic. The population, therefore, did not have any difficulty
distinguishing them from the other troops of General Bozizé who were Central
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African and who wore their normal uniforms, whereas the Chadians did not.

Q. Based on your experience in the management of civilian/soldier relations, did
you observe whether the local population remained in the areas that had come under
the occupation of Bozizé's rebel forces at the time, particularly the Chadian
component thereof?

A.  Before I answer your question, let me make somewhat of a motherhood
statement, something that may however be useful to recall. General Bozizé's forces
passed through the same area three times, from Chad through an offensive to Bangui,
from Bangui back to Chad and then from the Chad border back to Bangui, so three
times along the same area. As for the loyalist forces, they went through the area
twice. They went up to Chad and then back to Bangui, where they were ultimately
defeated by the rebel forces at the time. We need to bear this picture in mind.

That having been said, I now think that I have lost your question. Would you please
kindly repeat it?

Q. Did you analyse or see or notice whether the local population remained in the
areas that had come under the occupation of the Chadian rebels fighting alongside
General Bozizé?

A.  Citizens are always frightened away or scared off by war, and rightfully so.
Many inhabitants of the area had fled to the villages. They had left the city out of
fear, out of sheer fear. You know, in times of war people fear and some who wanted
to protect their property remained in the city. Maybe they were more frightened
than the others and yet suffered a lot more than the others.

What I was able to note from the documents that I analysed and from the interviews I
conducted is that the people, the inhabitants, were under pressure. What I mean is
that those who remained in the area when the rebels arrived had to pay allegiance to

16.08.2012 Page 29



ICC-01/05-01/08-T-231-Red2-ENG WT 16-08-2012 30/68 NB T

Pursuant to Trial Chamber 111 ‘s Orders, |CC-01/05-01/08-2223 and 1CC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-01/05-01/08
Witness: CAR-D04-PPPP-0053

the forces that were present and therefore to co-operate to the extent possible with
those forces, whether they liked it or not.

What I can say also is that the Central African authorities whom I interviewed who
had joined General Bozizé told me that some of them actually joined him wilfully,
while others joined him forcibly, that is under threat.

Now, as for the local population, it was clearly frightened and yet when the rebels
came it was bound to co-operate with them, because if they had been identified as
being on President Patassé's side they would automatically be seen to be the enemy.
Therefore, whether they liked it or not, the people had more or less to pay allegiance
to the rebel forces as they advanced from the Chadian border to PK12. What I can
say is, therefore, that during the counter-offensive towards PK12 for the liberation of
Bangui, many inhabitants had left the neighbourhoods and once the Central African
forces, the ALC and the USP forces, had recaptured PK12, then the people began to
return to their areas, to their homes to some kind of normalcy in their lives. They
had previously left the neighbourhoods where they used to live for shelter elsewhere,
and once the loyalist forces recaptured the areas they returned to their homes.

Q. How was the ALC contingent kept informed regarding the details regarding
these operations and, in particular, the details of the layout of Bangui at the time of
the counter-offensive to move back towards PK12?

A.  Well, as soon as the first meetings were held at the Operational Command
Centre, Colonel Moustapha received maps with all kinds of intelligence, sort of
military maps with the usual symbols and the like, maps of the town of Bangui, and
he was to use those to conduct his manoeuvres, and so those maps had been prepared
for him for each unit and also for the ALC.

Q.  So on the basis of the documents that you reviewed, could you tell us did the
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ALC troops along with the other loyalist troops at PK12, did they continue the
operations directly, moving more towards the north of the country?

A.  Well, first of all, Bozizé's forces were at PK12 for a day or two and there were
quite violent clashes there. Ultimately those clashes ended with the loyalist forces
gaining control of that particular locality, and so I think it can be said that within the
strategy that had been developed by the Central African Republic army and the
commander of the -- the theatre commander, that is to say the Chief of Staff, that was
the first phase of the manoeuvres, and so it was necessary to resume the manoeuvres
and head north.

At that time, some doubts began to emerge regarding a number of Central African
Republic military leaders, and that was when Colonel Lengbe, along with a few
officers from his headquarters, left the Operational Command Centre, so necessarily
that led to some difficulties, dysfunctional operations, since the officer had left and
some -- correction, since the commander had left, some officers had left, so there were
some difficult moments.

The mission that had been given to the forces around PK12 and that mission was to
hold the position and wait and then later start an offensive towards the north once
the operational centre was reorganised and was able to operate normally. So there
was a period of time, 15 days, three weeks, during which the loyalist forces were
stationed at PK12 and in that surrounding area.

Q. Now, did you look at who gave the loyalist forces, including the MLC, this
mission to hold the position at PK12?

A.  Well, judging by the information that I was able to review, there was the ALC
forces, there was the Central African Republic army and probably a few people from
the USP, because the USP, which was partly engaged, had heavy weaponry and
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equipment that the CAR army did not have. That was according to a document that
Ireviewed. That document made mention of the fact that the USP was better
equipped than the CAR army, so there were some people from the USP, from the
ALC and finally people from the CAR army.

Q.  What sort of combat occurred in Bangui between the loyalist forces and the
rebel forces of General Bozizé?

A.  During that entire phase, up until PK12, the combat - the fighting - was urban
guerrilla warfare. Bozizé's forces were waging an urban guerrilla war and the
loyalists were involved in a counter-offensive to deal with this sort of urban guerrilla
kind of warfare. And what's characteristic of this kind of combat is that it's very
tough combat. It is conducted in areas that is -- well, it's rather tight quarters.

There are residences and the people who are defending themselves, in this case
Bozizé's forces, they may use any means at their disposal. They may hole up in a
particular house and shoot from there, so it's very progressive combat. It's -- you
have to proceed house by house, neighbourhood by neighbourhood, until you reach
the objective set by the command.

Q.  Well, if we look at this particular example, this kind of fighting in Bangui, can
this kind of fighting be done without co-ordination amongst the various allied units,
units that are the friendly units?

A.  Co-ordination is extremely important. Now, unless I'm mistaken, the offensive
is conducted along three -- was conducted along three lines in Bangui, so that means
different units had been given missions to move along a particular thoroughfare, or
road, so it was very important not to have any misunderstandings between the
different forces.

Co-ordination could only be done at the Operational Command Centre using
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relatively simple communications equipment, because the fighting was not really
very far away from the Operational Command Centre, located at Camp Béal, so 1
would -- so I would imagine mobile phones were used and radio sets. That would
be more than enough to communicate with the Operational Command Centre with a
view to ensuring perfect co-ordination of the operation.

Q. Now, in light of your own military experience, would you say that it is utterly
indispensable to prepare for such urban guerrilla warfare in Bangui, that there has to
be a lot of preparation amongst the various forces?

A.  Each force that is involved along a particular road has to be structured in such a
way that they can have the upper hand over the enemy. In other words, the number
of troops committed has to be much higher - clearly higher - than the number of
enemy troops. At least you have to have a kind of structure that would allow a ratio
of three to one or four to one. Otherwise, in that kind of terrain, because the terrain
is quite special, an urban setting, otherwise the chances of success are lower.

So the structuring of the forces, the way that this -- the forces are structured by the
operational centre, was of great importance, and then the orders given to each soldier
moving along the various roads was very important. You had to set certain limits
and you would move along gradually, line-by-line. So you would tell your forces to
get to a particular point and then move on to line 2 and so on and so forth until you
reach the final line, the target, the objective, in this particular case PK12.

Q. Now, this kind of urban guerrilla warfare that occurred in Bangui, was there
anything special about it in terms of the local inhabitants for these two warring
forces?

A.  Well, the two forces have different viewpoints necessarily. The defenders
would want to continue to hold Bangui, that is to say Bozizé's forces, and they might
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be concerned, or they might decide rather, to use the local people and have them
participate in the defence efforts. The loyalist forces who were there to regain
control over the town would have had a different attitude to the local people, the
inhabitants.

What was this all about? Well, those were loyalist forces who were trying to
re-establish normal conditions for the State, so they couldn't do just any old thing.
They had to behave properly. They would not have wanted the local inhabitants to
turn against the loyalists, so they would not have wanted to use the local inhabitants.
Rather, they would want to protect and talk to the local people as much as possible so
that the local inhabitants would realise that this was a liberation force and that the
forces were not there to oppress them. So for the loyalists, the difficulty was that
they had to continue fighting and at the same time spare the local inhabitants as best
they could.

This is a very basic principle. The local inhabitants are noncombatants and thus they
are not subject to the outcome of the fighting. They have to be spared. So within
the loyalist movement they had to ensure that they could regain the trust and
confidence of the local people. They had to ensure that the local people would place
their trust once again in the president, President Patassé, democratically elected.

Q. Now, is it easy to keep the violence to a strict minimum when this kind of
warfare is underway; that is to say when urban guerrilla warfare is being waged in
the town of Bangui?

A. Itis always very difficult, but of course the level of difficulty varies. It
depends on how many local inhabitants have remained behind. If only a few are left
behind it is relatively easy. You might put them in a safe place and protect them,
but if there are a lot of local people it is more difficult and probably you don't have
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the time either.

So while conducting the fighting so as to reach the objective one must at the same
time have -- at the same time one has to avoid collateral damage. It's quite clear that
all measures, all possible measures, must be taken by the command to spare the
population, the local inhabitants. This is to be read in the Geneva Conventions.
Collateral damage is unfortunately inevitable. There are inevitably casualties
amongst the local inhabitants but unfortunately, to have absolutely no casualties, no
civilian casualties, that is not possible. That cannot be done in such circumstances.
Q. Now, in light of your own experience, would you say that it was possible for
the ALC to conduct such urban warfare in Bangui without being supported by some
sort of unit that would analyse and process information, analyse intelligence?

A.  Well, by the same token, with all the forces taking part in the operation, the
ALC had to have an ongoing liaison with the Operational Command Centre. They
had to be always in touch with them so that they would be informed of the enemy's
situation. They needed that intelligence about the enemy and perhaps about the
dangerous spots in the field. They would have to know about spontaneous
gatherings of local inhabitants. So the various soldiers taking part in the operation
would have to be receiving all that information needed to conduct the operation
successfully.

Q. Have you looked at why the MLC troops, who had succeeded in pushing back
the Bozizé forces to the extreme north of the town, why had they moved to Bossangoa,
Bozoum, Sibut and then fall back to PK12?

A.  Well, the initiative, PK12, that decision was not taken by Colonel Moustapha
who decided on his own initiative to have his forces fall back to PK12. He received
an order to that effect and that order came, if I recall correctly, it came from the

16.08.2012 Page 35



|CC-01/05-01/08-T-231-Red2-ENG WT 16-08-2012 36/68 NB T +EE-6105-6H08-F231+Red-ENGWH16-68-2612-36/68-NB—F

Pursuant to Trial Chamber 111 ‘s Orders, |CC-01/05-01/08-2223 and 1CC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public

Trial Hearing (Open Session) ICC-01/05-01/08
Witness: CAR-D04-PPPP-0053
1 Minister of Defence, or from General Gambi, or General Mazi, saying "Henceforth,
2 you will have to fall back to regain Bangui. You'll have to leave your positions and
3 you shall be replaced by CAR forces, purely CAR forces." So Colonel Moustapha
4 had very little time to prepare and organise this withdrawal towards Bangui and
5 PK12, because that was the point he had determined for the gathering of his troops.
6 Q. Speaking in general terms, did you look at the organisation of this withdrawal
7 by the ALC forces?
8 A. Inactual fact, it was all done on an emergency basis and in a very haphazard
9 way. Initially, the three battalions of the ALC were supposed to have vehicles to
10 reach PK12 and they were supposed to be replaced by CAR forces at their various
11  positions, and transportation was supposed to be provided at Port Beach so that they
12  would be able to cross over again. However, nothing like that -- well, that sort
13  of -- it did not happen as planned.
14 The withdrawal by the APC (sic) led to a counter-offensive by Bozizé's forces and that
15  counter-offensive disrupted the plans that had been put in place, while at the same
16  time knowing -- knowing that a counter-offensive had been launched towards Bangui
17 by the forces of Bozizé, many soldiers from the CAR army decided to desert. So
18  because of all those things occurring and taken together, the withdrawal did not
19  occur, or was not as successful. It did not go according to plan.
20 Q. Earlier, you were telling us that the first battalion of ALC forces had been able
21  toleave Bangui and the conditions were relatively normal. Do you know exactly
22 how that first battalion left, including Colonel Moustapha? How were they able to
23  leave the Central African Republic? What kind of transportation?
24 A. The second battalion that had been in Sibut and Damara was able to meet -- get
25 to PK12 as ordered by Moustapha. They were able to reach Moustapha's command
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post at that place, and so they were able to continue along their way to Port Beach
where transportation was waiting for them. There were boats there that took them
over to Zongo, so in that particular case there were no particular problems because
the counter-offensive by General Bozizé was more along the central axis, the central
road, heading towards PK12, and so they were able to get to PK12 before the general
got there.

Q. Now, in light of your own experience, how much time would be needed to
remove 1,500 soldiers from the theatre of operations?

A. It's difficult to give you an estimate. All in all a joint battalion, that is to say
made up of ALC forces and CAR forces, each one of them heading towards the north,
so you would have to know - and I didn't see this in the document - you would have
to know where they were, where the manoeuvre was, and then how many CAR
soldiers were available to take over and how far they were away from the positions
being held and then those replacement soldiers would have to be taken there. If
those soldiers, and if these mixed detachments were in the field, the replacements
could come quite quickly, but if as I think you would have -- if it had been necessary
to go from the north to the south to ensure the replacement, much more time would
be required.

If you wish a general idea, I would say in light of the situation, in light of the number
of troops to be replaced, I would say between 12 and 24 hours to ensure proper
replacement of these soldiers.

Q. Did you identify the various national or other authorities that would have been
involved in the decision to withdraw the MLC soldiers from the Central African
Republic?

A. To begin with, this was a decision made by President Patassé. Based on what I
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learned, there was some international pressure exerted on him and he then issued an
order to the Minister of Defence and General Bombayake, who was still commanding
the forces on the ground, to ask General Moustapha to withdraw his forces. I'm not
very certain about the dates, but I also believe that the Sun City agreements had
something to do with that decision.

I would say that the ALC forces that had been in the CAR logically had to return to
their country of origin, so I believe that this decision was taken because of political
reasons to a certain extent, but from a military point of view my opinion is that that
decision was rushed. It was taken in a hurry and this means that there would have
been a negative impact; that is it led to the defeat of the loyalist camp.

Q. Between October 2002 and March 2003, do you think there was a parallel and
external command of the ALC troops in the Central African Republic; that is within
the framework of the conflict that we have been discussing?

A.  From all the documents that I reviewed and from everything that I heard, there
was never any parallel command of the ALC troops. The ALC troops had been
placed at the disposal of the Central African Republic. They were integrated into the
loyalist forces and they were commanded by the commander on the ground, through
the operational centre, and this applied both while they were involved in Bangui, or
engaged in the offensive towards the north.

So there was also the order for the troops to retreat from the CAR and return to
Congo. This was an order that was issued by the Central African authorities, so as
far as I know there was never any parallel command. The ALC forces were always
under the command of the Central African Republic.

Q. What are the prerequisites for a commander to command troops within the
framework of a counter-insurgency, such as what happened in Bangui in 2002/2003?
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A. At therisk of repeating myself, within the framework of a conflict of this nature,
particularly the first phase which was to liberate the capital, it is not possible to
command the forces, or one of the forces, if the commander does not have at his
disposal all the necessary information relating to the situation of the allies, the
situation of the enemies, the attitudes, the position, location, as well as the attitude of
the local inhabitants, whether the population is actually present or not, or they have
fled, whether they are favourable to the rebels, to the loyalists, or whether they are in
fact neutral.

If all this information is not available, then it is not possible to take a decision because
to command is to decide. The commander has to decide to take action, but if you do
not have that information then you do not have the capacity to decide and if you do
not have the capacity to decide then you do not have the capacity to command.

Q.  On the basis of your experience, did you observe individual cases of
indiscipline; that is amongst members of the best armies in the world which are
engaged in a conflict?

A. I'mnot going to mention any specific cases, or any specific names, but everyone
listens to the radio and to -- and watches television. People read newspapers. So
there are certain abnormal individual actions that are undertaken by people who do
things that are reprehensible, so that can happen at any time and to anyone within the
framework of a conflict.

Q. Based on your knowledge of the French and Central African models of military
organisation, when it comes to possible acts of indiscipline on the part of loyalist or
MLC forces, would such acts lead to any measures; any punitive measures?

A.  The application of military discipline and the respect of military disciplinary
codes is the responsibility of the commander of the contingent. Itis an
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administrative and organic matter. As I mentioned yesterday, regarding military
discipline all actions have to be punished by the leader of the contingent, who has the
powers to impose punishment. If there is an act of indiscipline that is extremely
serious, it is no longer an issue of simply punishing the perpetrator within the context
of military disciplinary rules.

The justice system can also come into play and prosecute such a soldier for that
allegation. And if there is an act of gross indiscipline within a multinational force, it
is up to the commander of that multinational force to remind each of the heads of the
detachments that such behaviour is not acceptable and would be punished
proportionately to the seriousness of that conduct.

In the particular case that we are dealing with, it would have been the responsibility
of the Joint Services Chief of Staff, or in one of the phases the responsibility of General
Bombayake, since he was the commander of the forces, to remind the commanders of
each of the groups making of the loyalist forces that any such behaviour would not be
accepted and that measures should be taken to ensure that such acts did not occur
amongst members of the forces that made up the loyalist forces.

Q.  Were you able to analyse the reputation of Colonel Moustapha as a military
officer at the time of the events; that is during the year 2002?

A. Based on what those that were closest to him said, that is his bodyguards, those
who were following him everywhere, they said that he was a person who was frank
and open and who spoke his mind and that he was someone who could be trusted.
This is what I was able to gather from the people that I interviewed, so as a result his
personal contact, or rather his personal attitude or behaviour could not be questioned.
Q. How is it possible to inculcate discipline amongst soldiers in times of war?

A. Infact, this is not something that has to do solely with times of war. This is
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something that is important in times of peace. Once somebody volunteers to join an
armed force, then that person has to submit themselves to certain rules of training, in
the area of ethics, discipline and so on and so forth. That training, that basic training,
that is given at the beginning, is sustained subsequently within the context of that
particular person's unit. True training in discipline, behaviour, attitude and so on
and so forth.

When the force in question is engaged in a conflict, there are opportunities to remind
all the members of the force the rules of behaviour and discipline. It is the
responsibility of the hierarchy to remind the soldiers of those rules and to monitor
them.

In a textbook case, for example, if Colonel Moustapha told his subordinates to remind
their soldiers of the rules of discipline and attitude, to do so regularly, then the
battalion commanders will return to their respective battalions some one -- the
company commanders, and transmit the message. They would tell them to call the
men together and remind them of the rules of discipline and behaviour, and then
those people would in turn call up the captains, who are usually in command of a
certain number of soldiers, to remind their soldiers and other subordinates of the
rules of discipline. So this can go on up until the section heads, who command
about 30 men each, so that is the normal practice. And in times of conflict, there
might be lulls in the fighting within the section, or within a company, and such
opportunities are used to remind soldiers of the rules of discipline, particularly if
there have been cases of breaches of the disciplinary rules. So there is need for the
respect of rules and regulations, and this was underscored by the head of the forces of
the ALC and when Mr Bemba visited his forced in PK12 he was able to discuss with
the forces present there and recalled those principles that I have just enumerated.
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Q. Based on your experience, would it have been normal, or was it normal, for

Mr Bemba to visit the ALC forces at PK12 while those forces were under foreign
command?

A.  Yes, thatis quite normal. He might have done that because he asked President
Patassé to do it, or maybe it was President Patassé who proposed that he visits his
troops, but this is nothing exceptional. ~All you have to do is read newspapers or
listen to the radio and you will see that Heads of State visit their national contingents
in places where they are involved with multinational forces. So the fact that

Mr Bemba should travel to the CAR, with the authorisation of President Patassé, to
visit his forces is not unusual. So this is what happens when contingents are
involved in multinational operations.

Q. Did you look into whether the MLC had any infrastructure for the training of
soldiers in the territories under their control at that time?

A.  There were two training centres, and this is where those who volunteered to
join the ALC received training, and I believe that training was for six to nine months.
I no longer remember the names of those two centres, but this means that when
someone volunteered to join the ALC he was immediately sent to one of those
training centres in order to receive basic training before joining up with his unit.

Q. In document number 3 of the Defence list, paragraph 251 of your report, that is
CAR-D04-0003-0388, as well as on the following page, CAR-D04-0003-0389, you
mentioned two training centres, Kota-Koli and Basankusu. Are these the two training
centres that you were referring to?

A. Yes,indeed. I was talking about those two training centres.

Q. Did you look into whether the ALC soldiers received any training related to
discipline in those training centres?
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A.  They received training on the Code of Conduct, and that is nothing unusual
because practically all armies have a Code of Conduct, or an equivalent code. That
Code of Conduct sets out the principles of conduct and discipline to be complied with
at all levels by every single member of the ALC irrespective of rank. The Code of
Conduct also includes a court-martial with the responsibility of judging cases of gross
misconduct. It also lays down the respective punishments and it is indicated that a
soldier who does not denounce a crime, or an offence, is indeed committing an
offence himself, or herself. This means that the volunteers were taught this Code of
Conduct in the training centres for the purpose of familiarising them with the
principles of discipline, but this training was reinforced during the time when the
soldiers were in their various units. So this was a system of continuous training that
was given to soldiers who were members of the MLC forces.

Q. Do you know whether the ALC soldiers received any specific training relating
to attitudes towards civilians, particularly when it came to crimes such as killings,
looting and rapes?

A. Yes. When you read the Code of Conduct, you will realise that those crimes
are mentioned and it is stated that those crimes are punishable by life imprisonment,
or even by the death penalty. So all members of the ALC were informed of the
necessity to refrain from committing such crimes, as well as the punishments to
which they were liable if they committed those offences.

Q. Based on your experience in military organisation, in the absence of rules of
engagement, if there are serious problems between ALC soldiers and Central African
civilians at the time, which was the national law that would have been applicable
within the context of the events in question?

A. Ibelieve I should begin by making an observation. According to the testimony
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of Commander Betibangi, head of the operational forces, the Central African police
and gendarmerie were under the command of the operational centre.

In the document that I reviewed I did not notice the presence of gendarmes or
policemen being present in such a way that they would be able to monitor or certify
any offences as would or should have been the case, but in case of a common law
offence involving the member of a contingent and an inhabitant of the host country,
the justice of the host country can be involved.

PRESIDING JUDGE STEINER: Sorry for the interruption, General.

Mr Iverson?

MR IVERSON: Madam President, the Prosecution just would like to object at this
point. It is not apparent that this expert witness has any expertise in the field of law.
He's being asked a legal question and that question should later be answered by this
Chamber, not by the expert.

PRESIDING JUDGE STEINER: I would add a concern that I have, Maitre Kilolo, in
relation to your question that starts on page 56. You start by saying that "Based on
your experience in military organisation, in the absence of rules of engagement, if
there are serious problems ...", and then you come to another point, "... between ALC
soldier and the Central African civilians at the time."

So your question is related to the information the witness has based on his experience,
or about the fact that occurred in Central African Republic? Here the expertise is
mixing two testimony and it's not really clear. So I'll give you the opportunity to
respond to the Prosecution's objection.

MR KILOLO: (Interpretation) Much obliged, your Honour. I would like to point
out that the expert witness was interrupted while he was still expressing himself and
that is not the normal practice in this courtroom.
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Now, regarding the objection, I would like to say that the question that was put to
General Seara, the expert witness, involves an issue in his written report which was
not questioned or challenged.

Secondly, he has explained that he has experience of a commander of a regiment
involving about 1,200 men. That is similar to the ALC force in the CAR. He also
said that in the area of discipline the commander had a specific responsibility, so I
believe that there is no problem here in asking him to base himself on his experience
and tell us whether in this particular case when a force is under a different command
in a foreign country and there are problems with the local civilian population, what
happens -- what happens to the members of the forces involved? Are they sent back
to their country of origin, or are legal measures taken by the military authorities, or
by the justice system in the host country? Idon't see any difficulty in that.
PRESIDING JUDGE STEINER: Maitre Kilolo, it appears at least to me that now you
have rephrased your question in a slight different way, but in any case it's time for
your -- for our break and we will come back to this issue when we resume.

General Seara, I apologise for interrupting you in the middle of your answer. We
have to suspend now for our lunch-break. It's 5-past-1. We'll be back at 2.35.

I ask, please, court usher to accompany the witness outside the courtroom.

(The witness stands down)

THE COURT OFFICER: All rise.

(Recess taken at 1.05 p.m.)

(Upon resuming in open session at 2.42 p.m.)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE STEINER: Welcome back.
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Just before we bring the witness in, I just would like first of all to remind the Prosecution
of the preference by this Chamber of not interruptions in the questioning by the other
party, unless of course the objections are of substance, or detrimental, or in violation of
previous decisions of the Chamber. Any interruption is really disruptive and we should
avoid this as much as possible to have these disruptions during the questioning of
witnesses and experts.

On the other hand, I would like very much to ask Maitre Kilolo, in order to make it clear
for the Chamber the meaning of the witness's answers and opinions when you ask him
something based on his expertise, which is one thing, and when you intend from the
witness an answer based on his knowledge of the facts. I would like you very much to
pay attention to this distinction, because sometimes we are talking about his expertise in
military issues and the answer refers to what happened on the field, and in the view of the
Chamber these things should be treated separately.

The Chamber will ask the court usher to bring the witness in, and you are allowed to put
again your question to the witness, the last question, if need be rephrasing the question to
give a clear -- a clear point on what information exactly you want from the witness.

Is that fine, Mr Kilolo? Maitre Kilolo?

MR KILOLO: (Interpretation) Yes, your Honour.

(The witness enters the courtroom)

PRESIDING JUDGE STEINER: General Seara, welcome back.

THE WITNESS:  (Interpretation) Good afternoon, your Honour. Good afternoon
once more.

PRESIDING JUDGE STEINER: General, as the Chamber requested the Defence, just to
make you informed, that the Chamber would prefer the Defence to be very clear in their
questioning when they are seeking from you your opinion as an expert in military issues
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and when they want your opinion based on the documents you received, or the facts of
the case that you are -- that you analysed, in order to make it quite clear, very clear for the
Chamber, when you are talking about military situations in general, in relation to
whatever points, hierarchy, sanctions, who is under the commander, the command of
whom, and when you are talking about the MLC, the FACA, in CAR, to try to separate in
accordance with your expertise in military issues and in accordance with your knowledge
of the facts at hand.

Is that fine with you, sir?

THE WITNESS:  (Interpretation) Yes, that is very clear.

PRESIDING JUDGE STEINER: Thank you very much.

Maitre Kilolo, you have the floor.

MR KILOLO: (Interpretation)

Q. Good afternoon, General.

A. Thank you.

Q. Based on the documents you consulted, did Colonel Moustapha take measures at his
level to prevent or punish any slippages in misconduct that may have been observed
amongst the MLC soldiers who were assigned to the Central African Republic?

A. Based on the documents I consulted, when General Moustapha was informed about
a number of excesses, or acts of violence, he took prompt measures - disciplinary
measures - in order to punish the perpetrators of those actions which had been brought to
his attention. Seven ALC soldiers were accordingly tried and punished. Two officers
were dismissed. This is a matter of personnel management and discipline, so he
reported on those situations to the headquarters of the MLC in Gbadolite, to the General
Staff.

He had therefore taken the appropriate measures, and I also read that he had taken over
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an unoccupied house, which was used as a temporary detention centre at which those
who were the presumed perpetrators of the acts were held. So he took the necessary
measures at the time of the actions, as he had been informed accordingly.

JUDGE ALUOCH: Iam sorry to intervene at this stage, but just based on the answer that
the witness is giving right now, I need -- I'm seeking a clarification.

His answer starts on line 20 when he says, "Based on the documents I consulted ...", then
somewhere in that line he says, "... prompt disciplinary measures to punish the
perpetrators of those actions which had been brought to his attention. Seven ALC
soldiers were accordingly tried and punished."

Where was this done, please? Where? Where was this? Where was this punishment
and discipline? Was it done in CAR, or where exactly was it done? That's what I'm
seeking a clarification as to where was this discipline conducted, punished -- tried and
punished? Where was it done, please?

THE WITNESS: (Interpretation) In the Central African Republic. The perpetrators of
those acts had co-perpetrators who were Central African soldiers, so all this happened in
the Central African Republic.

JUDGE ALUOCH: Thank you.

MR KILOLO: (Interpretation)

Q.  General, what is your expert opinion on the disciplinary measures that Colonel
Moustapha took at his level on the ground in the Central African Republic?

A. Disciplinary power is not exercised at the same level at various levels of hierarchy.
In the Central African Republic, Colonel Moustapha had the highest level of power in
terms of discipline regarding cases of serious acts of violence, or excesses.

In my report, I referred to the fact that a commander of an army of about 500 -- of about
100 persons could only punish people for a duration of 21 days, but if he were to
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determine that the misconduct deserved a higher punishment, then he would have had to
report to the battalion commander providing a detailed report of the incident and asking
the battalion commander, who had higher disciplinary powers, to himself determine the
sanctions to be meted out against that person. That is because in such circumstances the
captain would be limited to 21 days of punishment and, mindful of the gravity of the
misconduct, the captain may feel that the punishment was insufficient. In such cases, the
captain would refer to the commander who may have - and I say "may have" - had the
ability to punish for up to 35 days; the point being that the higher you go in hierarchy the
more power the higher-ups have in terms of discipline.

In the case at hand, Colonel Moustapha took the disciplinary measures at his own level.
He did not stop there. He went on to report to the MLC on the disciplinary measures he
had taken, so that the Chief of Staff and the commander-in-chief of the MLC could

be -- through those reports could be properly informed of the gravity of the incidents.

Q. Did you analyse what happened to the property that is alleged to have been stolen
by the MLC soldiers in the Central African Republic?

A.  Going by the documents I analysed, the property that was stolen was in fact
property that had been stolen and abandoned by the soldiers or the rebels of Colonel -- of
General Bozizé, which were then picked up by the elements of the MLC, or the ALC.
Those persons were subsequently arrested, and all the property they had picked up was
returned in the presence of the Central African government and the gendarmerie services
of the Central African Republic. According to the documents I read, this property was
then returned to the persons to whom it rightly belonged. As1I say, this is based on what
I read from the documents that were available to me.

Q. Did you come across any other measures that were taken by the General Staff of the
MLC and did you analyse such measures?
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A. Apparently, the Central African authorities did not want to try the ALC soldiers
who were involved in those incidents. Those ALC soldiers were therefore returned to
the DRC where they faced the court-martial and were punished based on their alleged
participation in the facts that they were charged with.

However, I did not find any material in the documents relating to any convictions or
punishment by the Central African courts or systems to, or relating to the Central African
soldiers who were involved in the same incidents.

Q. Inlight of your knowledge of the organisation of the French military, and the CAR
military, whose duty was it to ensure that in the field, in the CAR, Colonel Moustapha
was taking adequate measures to minimise any misconduct committed by the MLC
soldiers?

A.  Well, regarding disciplinary measures - military disciplinary measures - Colonel
Moustapha was entitled to apply measures to enforce discipline. That is a part of
managing personnel, and so he would have to report to the head of the MLC, report back
and tell them what measures he had taken.

As for the attitude of the military authorities of the Central African Republic, they had to
inform all detachment commanders that they would not tolerate any such misconduct,
and each head of each detachment would have to receive orders telling him to ensure
greater compliance with the rules, to ensure that any such behaviour did not occur again.
I'd like to add something of a more general nature, and this relates to the question put to
me earlier by the Prosecutor.

The definition of the legal status of a force - a multilateral force - is systematic. If the
force is acting within a UN framework, the status may vary, depending on which chapter
of the UN Charter the force is operating on. If it's a peacekeeping operation, or if it's a
matter of separating warring sides, well, the status - the legal status - may vary.
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So I think it's important for a military person to keep an eye on legal matters because the
head of the detachment must know exactly what the legal status of the force is, what the
legal status of the forces is in the country in question, the country in which the operation
isunderway. So, you see, there are the concerns of a military person and the concerns of
a legal person and really, in this particular case, I would say that I did not find any
document or any agreement between the MLC and the CAR defining the legal status of
the MLC in the Central African Republic.

This perhaps explains why the Central African Republic authorities did not want to try
the ALC members who had engaged in misconduct, and perhaps that is why they
preferred to send them back to the DRC and have them put on trial there.

Q.  Well, if we base ourself on your opinion as an expert, from a purely military point of
view, in principle, in this particular case, who had the ultimate responsibility for taking
any and all measures to prevent any possible violence or abuse committed by an ALC
soldier operating in the CAR in the years 2002 and 2003?

A.  The orders had to come from the Chief of Staff Joint Services of the CAR army, the
one who was commanding all the forces involved in these operations. Once the
commander of all the operations, the person who is commanding all the forces, is giving
these directives in a restrictive manner to avoid any repetition of violence or abuse that he
might have heard of, it would after that be the task of each detachment commander to
forward such instructions to all subordinate officers so that all troops would be aware of
the directives and aware of the decisions taken by the Chief of Staff Joint Forces of the
Central African Republic.

Q. Now, in your opinion as a military expert, could you perhaps tell us about the
various disciplinary measures that would have been taken by the Chief of Staff Joint
Services CAR army to prevent any misconduct?
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A. The Chief of Staff Joint Services should have asked the first office, at the staff
headquarters, to study the problem, and then to prepare orders in a restrictive manner
regarding the misconduct so that -- well, this would be based on the CAR military
regulations, and so that way everyone would be fully aware and so everyone would be
aware of the consequences if he engaged in misconduct.

Now, such a directive could take several forms. I'haven't really thought about this in
great depth but, in any event, the directive should be clear to all troops, to everyone
taking part in the conflict, that it would be a great risk for themselves if they were to
engage in violence or abuse and that, in any event, not only would they be subject to
military disciplinary measures but also they could face legal proceedings.

Q. If we focus more tightly on this particular case, in light of the documents that you
have reviewed, would the Chief of Staff Joint Services CAR army, did this person take on
and fully discharge his responsibilities?

A. Inthe documents that I reviewed, I saw no sign whatsoever. What I do know is
that there was a joint commission of inquiry. It was made up of people from the MLC
and the CAR. This commission of inquiry was set up, and I believe it was under the
supreme authority of Mr Patassé, and so this commission of inquiry, a joint commission of
inquiry, did issue a preliminary report that was tabled, and I believe a second report, I'm
not entirely sure but, in any event, there was an inquiry, and the inquiry was conducted
jointly; that is to say by the CAR, and representatives of the MLC, and this was led by the
Central African Republic.

Q. I'would now like to ask you your opinion. As a military expert, I'm not asking you
about preventing misconduct but rather punishing misconduct. In light of multiple
crimes committed by ALC soldiers in the CAR during the time of the conflict, in principle,
what should have been done? What approach should have been taken?
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A.  From a military point of view, people who are presumed guilty should be separated
from the other soldiers to ensure that there is no possible infection, so to speak. So the
person should be withdrawn from the fighting, and the person should be put in isolation,
set aside so that they can be put on trial or sent back home. So people who were
presumed to be guilty, they should have been brought together, disarmed, isolated from
the other soldiers, and they should have been put in detention separately. In the
meantime, waiting for the justice system to step in and put them on trial.

Q. Inyour opinion, as an expert, who was responsible for that? Who should have
isolated these soldiers who perhaps had committed such acts of violence and abuse?

A. Regarding the ALC soldiers, the responsibility to take such a decision would have
lied (sic) with Colonel Moustapha who was the commander of the detachment.

Q. To your knowledge, did Colonel Moustapha take on that responsibility?

A. Judging by the documents that were provided to me, it would appear that those
people were isolated, set aside. A few moments ago I said that they were put in isolation,
they were placed in an unoccupied house in the CAR and they waited for a decision to be
taken, namely who would try them and would they remain in the Central African
Republic, or rather would be they -- would they be sent back to the DRC, and that was not
his area. That was not for him to decide.

PRESIDING JUDGE STEINER: Sorry, Maitre Kilolo, I was waiting for the end of
interpretation. It's just I wanted another clarification from the witness.

It appears that the witness is referring to paragraph let's say 261, 262 of its report in
CAR-D04-0003-0390, in which he -- at least in this paragraph it's referring to the fact that
General Moustapha, in application of the Code of Conduct and the rules, has responded
in a proper way on 7 and 8 November 2002, when a group of seven members of the MLC
were in charge of this seeking for looted stuff abandoned by the rebels after the rebels
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pillaged many premises. This is in paragraph 262 of your report, and I am with a free
translation here because I am using the French version.

Is this the episode that you are referring to in your last questions to the Defence; the arrest
of these seven MLC members that were accused of pillaging, or not returning the pillaged
items? Is this the episode, or is there another one?

THE WITNESS:  (Interpretation) Indeed, I am speaking about that particular episode.
It is the only one that I found in the various documents that I reviewed. I did not see any
other incident.

PRESIDING JUDGE STEINER: Yes, I was waiting for your clarification and that would
be my next question, because this episode is dated 7/8 November, so maybe ten days after
the arrival of the first battalion of the MLC, and so after this episode you have no
information about any misconduct of MLC soldiers until their retreat in March 2003?

This was the only episode of misconduct that you are aware of?

THE WITNESS:  (Interpretation) Mention was made of much more serious matters in
some testimony, but those who gave testimony said that abuses of such a kind, such a
nature, were committed on both sides, both on the rebel side and on the loyalist side, of
the conflict.

Some of the people said that they had heard about that news over the radio. Others said
that they learned about such acts of violence and abuse through Médecins Sans Frontieres,
who left absolutely no written record of anything behind him and they do not know his
name.

So I am aware of other cases of violence and abuse, but the references were extremely
vague in the documents and there was no mention made of possible reactions from
Colonel Moustapha under those circumstances.

PRESIDING JUDGE STEINER: Thank you very much.
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Maitre.

MR KILOLO: (Interpretation)

Q.  Sir, as an expert, what is your opinion? Let us assume that perhaps there may have
been any and all kinds of abuse or violence on the part of MLC soldiers in the CAR, no
matter what the level of seriousness, and let us assume that Colonel Moustapha did not
take the necessary measures to prevent misconduct, or punish misconduct, who had the
responsibility then to take action?

A.  Well, I would say that there are two solutions. The first solution, well, you have to
ask yourself did the information about the violence and abuse get all the way back to him?
If the information did get reported back to him, it was his duty to take proper measures.

If the information got back to him, that meant that at lower levels, at the level of the
battalion, the company, people hid some serious events or facts from the commander, but
to hide or try to cover up such things, this is a very serious matter. If the information did
not go up the chain of command to Colonel Moustapha, the lower levels should have
made that information known. They should have informed him that serious misconduct
had occurred.

So those are the two solutions when it comes to this particular case. The first assumption
would be, or option would be, that he was informed, and the second possibility is that the
information was kept from him and that it was lower levels in the chain of command that
did not send that information up the chain. In that case they would have been guilty of
hiding things, keeping things, from the chief.

Q.  Well, let us take a possible example. Let us assume that Moustapha was fully
informed of what happened and did nothing. From a military point of view, who above
Moustapha should have, or could have, done something?

A.  Well, if we take that assumption, if we assume that, once again we find ourselves
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confronted with two possibilities: Either the theatre commander was informed through
some other channel, or someone could inform or intervene, inform Colonel Moustapha
and speak to him about the problem, or the information did not go up the chain of
command to the staff headquarters and, well, if the staff -- if the Chief of Staff was not
aware, he could not take measures. If that were the case, that means that Colonel
Moustapha would have made a serious mistake in namely not informing the higher -- his
own command; that is to say the Chief of Staff. He should have informed him because
this was a matter relating to personnel and, if that were the case, he should have informed
the MLC hierarchy directly. He should have informed them of the cases of violence and
abuse that allegedly occurred.

Q. Let me take a more specific, or offer a more specific, example. During that first
phase, between October and November 2002, we had General Mazi, who was the
commander of the -- the theatre commander. Let us assume that during that period of
time, October 2002 and December 2002, General Mazi had been informed not by
Moustapha, but perhaps he heard about it over the radio, or from RFI. If he had heard of
the violence and abuse in that way, what should he have done from a military point of
view, if he should have done anything?

THE INTERPRETER: Interpreter correction: The period of time is October 2002 to
December 2002.

THE WITNESS:  (Interpretation) Well, if he were aware of what happened - and it
really doesn't matter too much what channel he heard this information through - he
should have summoned Colonel Moustapha, because we are talking about ALC forces.
He should have summoned him and asked for a complete report, with the -- about the
events, what happened within his units. Once the report was provided to him, a
complete report of what happened, he should have turned to the Minister of Defence, who
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in turn would have turned to the President of the Republic, President Patassé, to ensure
that measures would have been taken at the highest level to ensure that those people
responsible for the violence and abuses, to ensure that they would be brought to justice.
(Redacted), when that topic is touched upon, his answer was that, "Yes,

there was violence and abuse, but on both sides." That was the reply he provided, in
general terms, and I don't know. He didn't say exactly how, or through which channel
he was informed of these events, nor is there much information about the measures he
took once he had been informed of these occurrences.

MR KILOLO: (Interpretation)

Q.  Sir, what brings you to this conclusion that the responsibility lied (sic) with Colonel
Mazi during this initial phase, responsibility for taking measures if ever Moustapha had
not, or assuming that Moustapha had not taken sufficient disciplinary measures?

A.  Astheatre commander, and in light of the fact that Colonel Moustapha was not a
member of the Central African Republic army, Mazi could not take direct disciplinary
measures against Colonel Moustapha. However, he could refer the matter to the
President of the Republic and ensure that after contact had been made with the MLC
authorities, Colonel Moustapha be immediately relieved of his duties as commander of
the ALC detachment in the Central African Republic.

Q.  Sir, you do remember the ten or so documents that we have looked at since the day
before yesterday; do you remember the document relating to the provision of logistic
resources to the ALC contingent in Bangui, and you said this document was dated

8 November 2002. Do you remember that?

A. Yes, I do remember that document.

Q. Based on your military experience and the analysis that you have carried out, what
was the prevailing security situation in Bangui town between 25 October 2002, that is at
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the outbreak of hostilities, and 8 November 2002?

A.  The security situation would not have been very good, and that is because even
within the Central African Armed Forces there were already doubts regarding the loyalty
of certain individuals, and amongst the members of the population some people
supported President Patassé while others supported General Bozizé, so the atmosphere
was not very conducive to security.

Even more so, it seems to me, and I should say that I did not read this in the documents,
but I think the various militia groups, or security companies, or Karakos, which already
had a certain experience, did not actually have any experience to provide overall security
in Bangui and the sensitive locations, such as the national radio station, ministries and
others, and so I believe that the security situation was not very good at all. Far from it.
PRESIDING JUDGE STEINER: Maitre Kilolo? Here, on page 74, you are talking about,
on line 11, a document relating to the provision of logistic resources to the ALC contingent
in Bangui, and you said that this document was dated 8 November. Could you please
give the reference of what document you are referring to?

MR KILOLO: (Interpretation) It is document number 68 on the Defence list,
CAR-D04-0003-0140.

Q.  Sir, we were not able to find any written documents from the military authorities of
the Central African Republic prior to 8 November 2002. Now, based on your experience,
can you give us a reasonable explanation why there might not have been any written
documents during the very early days of the conflict; that is, let us say, the outbreak of the
conflict as from 25 October 20027

A. Ireally have no idea why there are no written documents about the conflict in
question, as well as the organisation and preparation of the arrival of the ALC forces. I
do not understand why there are really no documents dated as from 25 October. There
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must be documents in existence, because the situation was quite tense, and decisions had
to be taken urgently, and to take urgent decisions there had to be written messages,
hand-delivered messages, but I did not see any of them amongst the documents that were
provided to me.

MR KILOLO: (Interpretation) For the record, I would like to inform the Bench of the
request of the Defence to have the documents that were used with the expert admitted
into evidence, including document number 3, which is the military expert report, it is
CAR-D04-0003-0342. That is General Seara's report.

We would also like to have admitted the annexes to that report, including Annex 1, which
is Structure of the Central African Command, October to December 2002,
CAR-D04-0003-0396; and also Annex 2, Structure of the Central African Command, from
December 2002 to March 2003, and this document is on page CAR-D04-0003-0397; and all
these documents, together with the report, form part and parcel of the -- of a single
document.

We would also ask that the written documents from military and civilian authorities of
the CAR should also be admitted into evidence, especially document 56 of the Defence list,
which is CAR-D04-0003-0128; as well as document 57 of the Defence list, reference
number CAR-D04-0003-0129; as well as document number 58 on the Defence list,
reference number CAR-D04-0003-0130.

We would also like to have admitted document number 59 of the Defence list, which is
CAR-D04-0003-0131; and document number 60, reference number CAR-D04-0003-0132;
and we would also want to have admitted document 63, which is CAR-D04-0003-0133; as
well as document number 62 of the Defence list; document number 63 of the Defence list;
document number 64; document number 65; number 66; number 67; number 68; and lastly,
number 69.
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THE INTERPRETER: Document number 61 was also included.

PRESIDING JUDGE STEINER: Maitre Kilolo, just reminding that documents 56 and 63
are the same document, as far as I remember.

MR KILOLO: Yes, indeed, it is the same document.

Q. To conclude with your testimony, sir --

PRESIDING JUDGE STEINER: Mr Iverson?

MR IVERSON: Madam President, I didn't mean to interrupt Mr Kilolo, but this is the
time in the proceedings, as I understand them, where if we have objections we note them,
and so I would just like to note the Prosecution's objection to documents 56 through 69 of
the Defence list of documents.

And I understand we did not submit objections in writing, and that's due to the fact that I
didn't understand that the Defence actually wanted to submit these documents through
this witness. In the past the Defence have continually marked documents to be tendered
but they don't actually tender through witnesses, and to me that established kind of an
intent that they eventually want to submit evidence but not necessarily through the
witness in question.

At this time we would object to all those documents, because it's our position that he's in
no position to authenticate any of these documents. That's our objection.

PRESIDING JUDGE STEINER: I will give the floor to Maitre Kilolo of course, but I must
confess I did not understand. When you say, Mr Iverson, that you understand -- that
you "... did not submit objections in writing and that is due to the fact that I didn't
understand that Defence actually wanted to submit these documents through this
witness," at least following the decision of the Chamber, in the list presented by Defence
in due time on the documents may be used, it's clearly informed that these documents
were supposed to be tendered. So if you could just clarify this before I give the floor to
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Defence.

MR IVERSON: I'd be happy to clarify, Madam President.

In the past -- and to start off, I would just ask that -- obviously you are aware of your own
decision, that not objecting in writing previously doesn't prohibit any party from objecting
subsequently.

Having said that, I was just noting that in the past the Defence had established a practice
that they had marked evidence to be tendered through a certain witness, but then they
never actually submitted that evidence through that witness at the time. And so -- and
that was a practice established over time that we happened to notice, we prepared our
objections and the Defence then never actually submitted the evidence. Iwasn't aware
that they would change that practice now and submit this evidence through the witness.

I think it is noted, of course, that - and I can't dispute the fact that - they said that it was to
be tendered and so if anybody is mistaken here it's obviously me, but I'm just explaining
to your Honours my rationale for not having objected in writing just so you know and for
the record.

PRESIDING JUDGE STEINER: I was not limiting your ability to object during the
hearing, or in due time in writing. It was just for understanding that when you say that
you did not understand that these documents were to be tendered, and now it's clear.
Maitre Kilolo.

MR KILOLO: (Interpretation) Your Honour, I do not have much to say, but I believe
that the decisions that you hand down must be applicable to all the parties without
discrimination. I believe that the OTP is mainly made up of common law practitioners.
We submitted a list and it is clear from that notification that we would be tendering the
documents on that list, and that notification was sent to the Office of the Prosecutor early,
in a timely manner.
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I would refer to decision number 1470, paragraph 7, which is very specific on this issue,
and I am surprised that the OTP is suddenly raising the so-called practice that is supposed
to have been the Defence's normal practice, without explaining why they are suddenly
raising that objective. So I believe there is really no reason for that.

I would like to conclude with one last question to the witness.

Q.  Sir, I have one last question for you, a question of a general nature, that is to
conclude. Did Mr Jean-Pierre Bemba Gombo command the ALC detachment that was
sent to reinforce the Central African forces between October 2002 and March 2003?

A.  After a review of the documents that were provided to me, I have read them and
analysed them, as well as the interviews that I conducted, and on the basis of my military
experience, my opinion is that Mr Bemba was not in command of the ALC detachment
that were sent to reinforce the Central African Armed Forces. From the moment that that
detachment arrived in the CAR and from the -- until the time it left, the detachment was
under the command of the Central African Republic authorities.

MR KILOLO: (Interpretation) Thank you for having kindly answered the Defence's
questions.

PRESIDING JUDGE STEINER: General Seara, we will give you the opportunity to start
your well-deserved resting time from now on. We still have some issues to be discussed
between Defence and Prosecution, but we will ask Prosecution to start its questioning
tomorrow morning at 9.30.

So I thank you very much for your presence and for your efforts in answering all
questions put to you today, and I ask, please, the court usher to accompany the witness
outside the courtroom.

Before we adjourn, I will raise an issue to be discussed briefly before the parties leave the
room.

16.08.2012 Page 62



ICC-01/05-01/08-T-231-Red2-ENG WT 16-08-2012 63/68 NB T

Pursuant to Trial Chamber 111 ‘s Orders, |CC-01/05-01/08-2223 and 1CC-01/05-01/08-3038,
the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/05-01/08

Witness: CAR-D04-PPPP-0053

(The witness stands down)

PRESIDING JUDGE STEINER: I would like to hear -- I think maybe it would be better if
we go into private session.

(Private session at 3.53 p.m.)* Reclassified as Open session

THE COURT OFFICER: Your Honours, we are in private session.

PRESIDING JUDGE STEINER: Thank you.

On 14 August, the Chamber and the parties were notified of the list of documents that the
Prosecution intend to use in the questioning of expert Witness 53. Following that
message, we received from Defence a notification of its intention to object to the use of a
number of documents. It was an email sent on 16 August at 12 o'clock, "The Defence
objects to the use of documents 23, 24, 25, 29, 30, 31, 32, 38 and 39." According to this
very brief message, the objection is made on the basis that these materials were first
disclosed to the Defence on the morning of the commencement of General Seara's
testimony on 14 August 2012.

I would like that very briefly -- since a decision needs to be taken by the Chamber
tomorrow at the beginning of the hearing, I would like first to give the floor to Maitre
Kilolo to see whether Defence has anything to add to the information it provided in its
message, and then I would like to listen from Mr Iverson the Prosecution's comments on
the objections, without prejudice of course that the issue is brought again tomorrow
morning before the witness is called to give testimony.

Mr Haynes?

MR HAYNES: Your Honour, yes, and I think I better flag up the fact that this may be the
catalyst for a rather more substantial legal issue before the Chamber, but for present
purposes can I begin by telling you what these items are.

They are two disks of video/audio material and then an assortment of transcripts and
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translations of those clips. I may invite Mr Iverson in due course, in the light of his most
recent objection, to ask how they are in any event authenticated, but that is not our
primary objection.

Those video clips, or the disk containing those video clips, came into the possession of the
Prosecution - bear with me a second - on 6 October 2008. That is nearly four years ago.
They have not at any stage hitherto been disclosed under Rule 77, despite the various
orders which I won't go to in detail of the Pre-Trial Chamber and the Chamber and the
various assertions made by the Prosecution in a number of filings, not least filings
opposing applications for provisional release that they had complied with all their
obligations under Rule 77.

On 2 August, Ms Frédérique Besse, the Prosecution's case manager, transferred the
material on one disk to another disk. Thatis a WMV disk, which in accordance with
e-protocol enabled the Prosecution thereafter to disclose it and upload it into eCourt.
Now, even leaving aside the possibility that in the last four years items have fallen
through the net in the disclosure process, we would be very interested to hear what after 2
August, when the material was prepared for disclosure and uploading into eCourt,
prevented its disclosure. That was 12 days before everybody knew the evidence was to
begin and 12 days in which we, as Lingala speakers, French speakers and English
speakers, who could have watched and listened to the material, have digested it and taken
our client's instructions upon it.

Thereafter there followed a process between 7 and 13 August when various people were
asked to transcribe and translate various portions of that material.

On the morning of 14 August, when we sat in Court here, waiting to start the testimony of
General Seara, we were hand-delivered a disclosure list and a disk.

Now, I am not going as lightly, as do my colleagues, to make allegations of bad faith but I
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am going to say that the circumstances of the disclosure of this material is contrary to the
Rules of Procedure and Evidence; it's contrary to the rules of practice prescribed by this
Chamber for trial. It is utterly prejudicial to the Defence who may very well have
wanted to introduce this material through this witness itself or even, having been in Court
listening to evidence since 14 August, wanted the opportunity to take their client's
instructions upon it.

That's all I want to say.

PRESIDING JUDGE STEINER: Mr Iverson, very briefly, because it's time to give some
rest to our interpreters.

MR IVERSON: Madam President, my colleague, Petra Kneuer, will address the
Chamber.

PRESIDING JUDGE STEINER: Ms Kneuer?

MS KNEUER: Madam President, I will try to be as brief as possible, but still trying to
address the issue here that was raised by the Defence.

It is correct that the material was disclosed in the morning of Tuesday. The Prosecution
had tried to disclose the material on Monday and we had several attempts unsuccessfully
to reach the case manager, or another Defence representative.

On Monday at 5 p.m. we received a call back and explained it's about disclosure and we
were informed that the Defence prefers that disclosure takes place Tuesday morning in
the courtroom, and we acted accordingly.

The CD that contained the disclosed material was given to the respective colleague from
Registry at I think 9.30, around 9.30, and I think your Honours remember that on that day
there were technical difficulties which the Registry can certainly better address than I so
that the material was uploaded a little bit later.

The Prosecution does not intend to use the material tomorrow, as we can foresee. We
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currently intend to use the material next week, most likely on Tuesday. To that extent
the Prosecution suggests that there is time for the Defence to review the material, to
analyse the material, and to seek guidance of their client.

The Defence also alleged the accuracy of the transcript and transcription. The material
that was disclosed are IFA audio material. They are self-authenticating. For example,
one is with the voice of Mr Bemba. On the other hand, it's good practice in this Court
that if we have audio/video material that we provide with the video/audio a transcription
and a translation and we disclosed everything together on that said day.

In addition, authentication. I'm not sure what the Defence counsel means, because, as I
said, first of all the audio material itself is authenticating and, on top of that, this material
will be displayed in Court, if your Honours allow it, and we have STIC interpreters who
will interpret for us. So the transcription and translation is a courtesy procedure that the
Prosecution under went, but I think the certified interpreters by the Registry will vouch
for the accuracy.

It is correct that the Prosecution is in possession of the material since 2008. We do not
consider it to be Rule 77.  For us it is incrim material that we at that time decided not to
use.

It was impossible for us to foresee if this material would be relevant for this specific
witness, so I think it is the Prosecution's right that if there is information in our collection
that we consider to be incrim -- incriminatory material, or if there is any additional
information that we may obtain or collect during the course of these proceedings, that we
are allowed to use that.

It is impossible for the Prosecution to anticipate in 2008 which witnesses the Defence may
call and which additional material the Prosecution may use for a variety of reasons,
maybe credibility of witnesses or whatsoever.
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And lastly, if I may recall, even the Defence did exactly the same. I would like to draw
your attention to the testimony of Witness 33. Only days, a few days before this witness
testified, the Defence counsel disclosed to the Prosecution roughly 400 pages, I have the
tigures here, your Honours, but roughly 400 pages including two voluminous log-books
which we had to review in one day. Well, Madam President, I think that's how
proceedings are running.

So to that extent, I respectfully request your Honours to consider the submissions of the
Prosecution and to allow us to use the material.

Thank you very much.

PRESIDING JUDGE STEINER: Thank you very much. Let's go back into open session,
please.

(Open session at 4.06 p.m.)

THE COURT OFFICER: Your Honours, we're back in open session.

PRESIDING JUDGE STEINER: Thank you. I thank very much the parties for providing
the Chamber with additional information that must be taken into consideration for our
deliberations on the issue.

I thank you very much the Prosecution team, legal representatives of victims, Defence
team, Mr Jean-Pierre Bemba Gombo. Thanks very, very much for the interpreters
starting by the extra time given to us in order to advance the hearing - tomorrow's
hearing - and avoiding procedural discussions before the witness is brought into the
courtroom.

So, thank all of you very much. This hearing is adjourned and we will resume tomorrow
morning at 9.30.

THE COURT USHER: All rise.

(The hearing ends in open session at 4.07 p.m.)
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