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1 International Criminal Court
2  Trial Chamber V(a) - Courtroom 1
3  Situation: Republic of Kenya
4 In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap
5 Sang-I1CC-01/09-01/11
6 Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia
7 and Judge Robert Fremr
8 Trial Hearing
9  Tuesday, 24 June 2014
10  (The hearing starts in open session at 9.33 a.m.)
11  THE COURT USHER: All rise.
12 The International Criminal Court is now in session.
13  Please be seated.
14  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
15  Court officer, please call the case.
16 THE COURT OFFICER: (Interpretation) Thank you, Mr President.
17  Situation in the Republic of Kenya, in the case of The Prosecutor versus William
18 Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11.
19  We are in open session.
20 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
21  Appearances?
22 MRSTEYNBERG: Good morning, Mr President, your Honours. For the
23  Prosecution, Anton Steynberg, with me Lucio Garcia, Lorenzo Pugliatti,
24 Yulia Nuzban and Jasmina Suljanovic. Thank you.

25 PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.
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MR NDERITU: Good morning, Mr President, your Honours. Wilfred Nderitu,
counsel for victims, assisted by Mr Orchlon Narantsetseg from the OPCV and

Mr James Mawira, case manager. Thank you.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MR KIGEN-KATWA: Good morning, your Honours. For Mr Sang there is

Mr Sang himself, Rong Xin, Honor Lanham, Caroline Buisman, Logan Hambrick and
myself, your Honour. Thank you.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MR HOOPER: On behalf of Mr Ruto, who is absent with the Court's consent this
morning, myself David Hooper, Ms Jayaraj, Ms Sullivan, Ms Morgan and at the back
Ms Bagott. Thank you.

PRESIDING JUDGE EBOE-OSU]JI: And we will now address the matter of the
protective measures application filed for the next witness, Witness 405.

MR PUGLIATTI: Good morning, Mr President, your Honours. That's correct and I
will be taking that witness. For those arguments, I would request that we go into
private session.

PRESIDING JUDGE EBOE-OSU]JI:  All right. We will then go into private session
to take the arguments on the protective measures for the witness.

(Private session at 9.35 a.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in private session, your Honours.
PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

Mr Pugliatti.

MR PUGLIATTIL:  Yes, Mr President. The Prosecution made its written application
in respect of this witness in its sixth request for protective measures, application

number 1295. We have nothing to add to those written submissions. We are
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cognizant of the report of the Victims and Witnesses Unit that was circulated and
distributed yesterday.

We note that there is reference to (Redacted) there. We were also

minded to bring that to the Chamber's attention, but as it's in the report I won't
belabour the point. We, of course, concur with the conclusion and recommendations
of the VWU in respect of this witness.

PRESIDING JUDGE EBOE-OSU]JI:  Defence?

MR KIGEN-KATWA: Your Honours, on our part we do not oppose the protective
measures proposed.

MR HOOPER: And nor do we.

MR NDERITU: We are fully supportive.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

We will go into open session for the ruling.

(Open session at 9.37 a.m.)

THE COURT OFFICER: (Interpretation) We are in open session, your Honour.
PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

The Chamber will now rule on the application for protective measures.

The Prosecutor applied for in-court protective measures for this witness comprising
distortion of images of the witness to the public, voice distortion, facial distortion, as
well as testimony in camera for limited sessions in order to protect the identity of the
witness from disclosure to the public. The parties do not oppose the application.
The Victims and Witnesses Unit added their support for the application. The
Chamber grants the measures as requested.

MR PUGLIATTI: As the Court pleases.

PRESIDING JUDGE EBOE-OSU]JI:  The witness will then be brought in for the
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testimony. The shades will come down so that the witness will be ushered into the
courtroom.

(Closed session at 9.38 a.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in closed session, Mr President.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you. Mr Pugliatti, the Rule 66(3) and
Rule 74(1) advice were given to the witness?

MR PUGLIATTI: That's correct, Mr President. Both of those warnings were given.
PRESIDING JUDGE EBOE-OSUJI: Thank you. Of course I should have added in
my rulings that use of pseudonyms as well.

MR PUGLIATTI: Thank you, Mr President.

(The witness enters the courtroom)

PRESIDING JUDGE EBOE-OSUJI: We'll go in -- yes, please do administer the
undertaking, yes.

WITNESS: KEN-OTP-P-0405

THE WITNESS: I solemnly declare that I will speak the truth, the whole truth and
nothing but the truth

PRESIDING JUDGE EBOE-OSU]JI: = Thank you very much, Witness. Please sit. We
will go into public session.

(Open session at 9.40 a.m.)

THE COURT OFFICER: (Interpretation) We are in open session, your Honour.
PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

Witness, welcome. Thank you very much for joining us in our work of looking for
the truth about what happened and who might have been responsible for the
post-election violence in Kenya in 2007 and 2008.

As you join us, I want to reassure you that this is your courtroom. Please do feel
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entirely comfortable in it in helping us to do our work.

In doing our work, you will have to endure a number of questions. That is how the
work is done. The Prosecution, who have called you as their witness, will begin
those questioning by asking you questions in examination-in-chief. When they
tinish, the Defence counsel may take turns asking you questions as well. Isay "may"
because it is not in every instance that an opposing party cross-examines a witness,
but it is their right to do so if they choose to do so. So they may be asking you
questions in cross-examination.

Mr Hooper is representing Mr Ruto, who is one of the accused, and Mr Kigen-Katwa
is representing Mr Khan -- Mr Sang, who is also one of the accused. They may take
turns asking you questions. When they're done, Mr Nderitu, who represents the
victims in the case, may also have questions to ask you if the Chamber grants him
permission to ask you questions and the Prosecution may once again ask you
questions in re-examination from any of the -- if any matter arises that is new to them
from the questions that the Defence counsel and the victims' counsel may ask you.

So the matter is lots of questions. Hopefully there will not be too many, put they are
enough for you to have taken the time to come here to assist you.

Please do listen carefully to these questions. Very carefully understand the question
that is asked of you and then do your best to answer those questions truthfully. If
you do not remember, do not be shy to say so that you do not remember. Inyou do
not know the answer, again it is not expected that any human being knows
everything, so do not be shy to say that, but if a question is not clear and you need to
have a question repeated, again feel free to ask for that to be done. The whole point
is that for you to help us in our work we want to make sure that the answer you give

us comes from your own understanding of the events and of course proper
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1 understanding of the question that has been asked of you.
2  And then answer that question briefly, but comprehensively enough that all the
3 information is there and then stop. Sometimes the best answer to a question is "Yes"
4 or "No" and, if that is the answer that is called for, please answer it in that way. The
5 lawyers know what they are asking of you and it is for them to ask you follow-up
6 questions if they need more information from you.
7 Try not to be so comprehensive as to you think the answer you have given is not
8 enough, there may be something more to add to make it better. If you can avoid that,
9 please do. The lawyers are here. They will know that they haven't quite got the
10  answer they are looking for and they will ask you more questions. So just wait for
11  the questions and answer the questions briefly and to the point.
12 In answering the questions as well, especially during the time for cross-examination,
13  try not to take these things personally. The lawyers are doing their work. It is often
14 the case that when people watch courtroom stories on television they see lawyers too
15 aggressively attacking witnesses. That doesn't happen in this courtroom, because
16  the lawyers don't do it generally and we would not let them do it. So it is our job to
17  make sure that witnesses who come are treated very fairly. Just always concentrate
18  on the answer you would give to the question rather than worry about whether you
19 are being treated fairly in court. We will take that job of ensuring that you are
20 treated fairly. Itis ajob we take seriously and we will do it.
21  So concentrate on your answer and give it to us.
22  Now, some matter of logistics that we also stress to witnesses who come to testify.
23  There are members of our team who are in the booth, sealed compartment up there,
24 the interpreters and court reporters, they are not inside the courtroom because there is

25 aglass wall that separates us -- you from them. They can only hear you through the
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1 microphone, so it is important at all times to ensure that two people are not speaking
2  at the same time because when that happens they will not be able to make out who is
3 saying what and what's being said. So it's always important to ensure that at all
4 times there's only one person who is speaking on the microphone.
5 Now, they are interpreting as you speak and as the lawyers speak. It is often the
6 case that when -- even when I've finished speaking they are still finishing off
7  interpretation a few seconds after me, so it means if somebody else starts speaking
8 immediately after me that may also create that interference on the microphone. So
9 for that reason we encourage witnesses to pause for about five seconds to ensure that
10  completion of the interpretation has happened before the next speaker starts speaking.
11  Often times it may look and seem slow, but that is how it has to happen. And also
12 when you finish answering a question, because of this five-second rule, the lawyer
13  will have to stop before starting his own question, he will have to wait. It is often the
14 case that the witness may have forgotten why the lawyer is waiting and may think
15  that he or she has not given all the answer and then keeps talking. That's not why
16  the lawyer stopped. The lawyer stopped just to observe that pause before asking
17  you the questions. So keep all that in mind while you answer. It may be a lot to
18 keep in mind, but do your best to remember what you can. I will also be reminding
19 you from time to time about these things. Thank you very much.
20  And Mr Pugliatti will begin the questioning.
21 MR PUGLIATTI: Mr President, I am going to open my questioning as we do with all
22  witnesses with questions about the witness's personal background, so for that
23  purpose I would request that we please enter private session. Five to ten minutes for
24 those questions I would estimate.

25 MR HOOPER: Just before that starts, I assume my friend is going to obviously seek
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1 torely on the protected information document? And he nods in agreement. I
2 daresay you, the Judges, have a copy of it in front of you. The last page is headed
3  "CV/Personal Information," which the Prosecution --
4  PRESIDING JUDGE EBOE-OSUJI:  You mean page 5?
5 MRHOOPER: Yes, indeed. Page 5 and just over to page 6, which the Prosecution
6 were good enough to serve on us yesterday or so and which we've seen, and we've no
7  objection to that whatsoever.
8 However, if you cast your eyes over page 2 and 3 and 4, that comprises a list of places
9 and persons. There are 19 locations and there are 33 persons listed on those pages
10  being a total therefore of 52 references by number pseudonym.
11  With each witness it appears that the number of locations and persons has increased.
12 Ithink 52 is the largest number that we've had. And my concern is simply this -- we
13  didn't have an opportunity of seeing this literally until a moment ago -- is that it can
14  amount to a trail.
15 PRESIDING JUDGE EBOE-OSUJI:  One second.
16 MR HOOPER: Certainly.
17  PRESIDING JUDGE EBOE-OSU]JI: Mr Hooper, can you put that thing down please.
18 Thank you.
19 I will switch off my microphone and speak loudly so I will tell you why.
20  (Microphone not activated).
21 MR HOOPER: (Microphone not activated) ... I take it through the cameras --
22  PRESIDING JUDGE EBOE-OSUJI:  Yes.
23 MR HOOPER: -- or something like that.
24  PRESIDING JUDGE EBOE-OSUJI:  Yes, that's correct.

25 MR HOOPER: Obviously being watched at all times.

24.06.2014 Page 8



ICC-01/09-01/11-T-121-Red-ENG WT 24-06-2014 9/98 NB T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 18 August 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0405

Right. 52 on that list, that's I think the largest number that we've had, and I was
saying that our concern is simply this: That it amounts to a trail through a witness's
evidence, this witness or any other witness. A signposted trail through the witness's
evidence, a prompt. It can serve that purpose.

Now, not only that, but if we are going to have a witness with 52 references, locations
and persons, that are going to require treatment through reference by number, we're
also going to amount -- have an inarticulate transcription of the evidence. Ifit's
really necessary to have so many, then it's probably better done in a closed session
than in an open session.

But in any event, we'd prefer, except for perhaps key references very personal to the
individual witness as his home or whatever it might be, relatives' homes, that sort of
thing, we'd prefer -- and persons as well, but other people that feature in his evidence,
for example, we'd prefer the witness refers to independently entirely of this kind of
document, and once he's referred to it, perhaps in private session, we follow the
practice that in fact I think you suggested earlier on with a witness where that name
becomes added to the document and we can then all follow and understand it.

In that way, we get, as it were, the witness's in-court account and not perhaps some
earlier account with earlier references prompted to him by a document such as this.
52 is excessive.

That's my submission.

MR PUGLIATTIL: Mr President, if I may just very briefly? Of course, first of all I'm
grateful to my learned friend for the indication that the curriculum vitae is not in
dispute. That's very helpful.

As for the comments regarding the names and locations on the protected information

sheet, first of all, of course we are complying with a court order to prepare these in
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order to assist the proceedings and we prepare them for the purposes of attempting to
facilitate as much of this in public as possible.

In addition, whilst this isn't the shortest public information sheet that this Court has
had before it, it's as streamlined as we could make it. It's certainly not
comprehensive. This witness went to a number of locations and had a number of
interactions with a number of individuals and certainly in its current form it's what
we call the streamlined version because there was a -- we've sought to cut it down as
much as possible.

Of course if it's a matter of doing more in private session, then that can be done as
well, but we prepare these, as we have all of them, with the aim of trying to have as
much in public as possible.

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, I sympathise with your concern of
course. You're worried about more or less bringing in previous consistent statement
into the testimony, if that's a concern, but there comes a point where we have to strike
a balance. There has been repeated sentiment from the Defence that it is more than
that, that as much of the hearing be done in public as possible. And the point of the
protected information sheet is to avoid too much being done in the private session so
that with the protected information sheet the witness is able to testify in public as
much as possible, but if it comes to the point of say let's go into the private session
and put on record the substantive information that appears on the PIS and then go
back and start referring to the PIS then in public, it may defeat the purpose of the
publicity of the hearing. That was the point of the PIS.

So that is the purpose and it's always a trade-off in these things at some point. Isn't
that the case?

So we will go into private session so that Mr Pugliatti will start off the examination of
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1  the witness, keeping in mind of course Mr Hooper's acceptance of the CV of the
2  witness, and we've not heard from Mr Kigen-Katwa of course whether he too accepts
3 the CV.
4 MRPUGLIATTL: AsIwas -- perhaps I could put on the record that our learned
5 friends for Mr Sang had contacted us in advance and stated they didn't object to the
6 curriculum vitae.
7 PRESIDING JUDGE EBOE-OSU]JI:  So keeping that in mind, we will go into private
8  session.
9 MR KIGEN-KATWA: Mr President, we confirm that we have indicated that we do
10  not contest the personal information contained.
11 May I also seek your leave to have my colleague, Logan Hambrick, conduct the
12 testimony of this witness?
13 PRESIDING JUDGE EBOE-OSUJI: Thank you.
14 (Private session at 9.59 a.m.)* Reclassified as Open session
15 THE COURT OFFICER: (Interpretation) We are in private session, your Honour.
16 MR PUGLIATTI: Iunderstand that the PIS sheet was distributed around the Court.
17 I'm not certain if it made its way to the witness's table. If it didn't, I would seek the
18  assistance of the Court Management Section perhaps delivering a copy to the witness.
19 PRESIDING JUDGE EBOE-OSUJI:  Mr Pugliatti, it will be a good idea if you put the
20 thing on the record right away after the witness might have a chance to confirm the
21  information.
22 MRPUGLIATTL Yes, so I confirm that the Court Management Section has just
23  handed a copy of the sheet to the witness.
24 QUESTIONED BY MR PUGLIATTT:

25 Q. Mr Witness, good morning.
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A.  Good morning.

Q. My name is Lorenzo Pugliatti for the Prosecution. We've met before and I'll be
asking you the first questions today. You've just had a sheet handed to you. IfI
could please ask you to turn to page number 5 of that sheet which is headed
"CV/Personal Information" and if I might ask you to take a few moments to read that
quietly to yourself and confirm whether or not to the Court that the contents there are
accurate.

A. Iconfirm save for work experience, second line. (Redacted)

(Redacted). The rest are okay.

Q.  So it was -- it was misspelt but otherwise correct?

A.  Yes.

MR PUGLIATTI: I see the witness nodding.

THE WITNESS:  True.

MR PUGLIATTTI:

Q. TI'djustlike to ask you some follow-up questions, Mr Witness. Is it correct --
PRESIDING JUDGE EBOE-OSUJI:  Mr Pugliatti, the correction the witness made, is
it the last sentence, the last bullet point on page 5?

MR PUGLIATTI: Yes, it is, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  So the word (Redacted) should -- that's where the
correction needs to occur?

MR PUGLIATTI: There's an (Redacted) in there that I believe shouldn't be there. It
should be (Redacted), not (Redacted)

PRESIDING JUDGE EBOE-OSU]JI:  All right, thank you.

MR PUGLIATTTI:

Q. So, Mr Witness, is it correct that in (Redacted)
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A.  That's correct.

Q. And that (Redacted)

(Redacted)?

A. Yes.

Q. (Redacted); is that correct?

A. Yes.

Q. And could you just explain to the Court how many (Redacted)

(Redacted)

A. There are many. Imay not get the exact number now, but there are more than .
(Redacted). There were more than (Redacted) at that time.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Pugliatti, are we now off the PIS?

MR PUGLIATTI: We are off the PIS, Mr President, but the questions are rather
identifying so we'd like to remain in private session just for a handful more of
questions.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. Let's tender the PIS now into the
record, if that's what you want to do, rather than wait until the end.

MR PUGLIATTI: By all means. We can seek at this point to enter it and we so
request.

PRESIDING JUDGE EBOE-OSU]JIL: I take it there are no objections from the Defence?
MS HAMBRICK: No objection.

MR HOOPER: No objection.

PRESIDING JUDGE EBOE-OSU]JI: The PIS is admitted as the next in the Prosecution
PIS.

THE COURT OFFICER: (Interpretation) PIS for Witness KEN-OTP-P-0405 will be

assigned the reference KEN-PIS-00010067. The document is confidential.
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1 PRESIDING JUDGE EBOE-OSUJI: Thank you.
2 MR PUGLIATTL:
3 Q. Now, Mr Witness, you don't have to be specific, but generally what (Redacted)
4  (Redacted)?
5 A. There were some (Redacted), if I may remember.
6 (Redacted)
7 (Redacted). Yes, those are the
8 ones thatI can remember.
9 Q. And (Redacted)
10 (Redacted)?
11  A. (Redacted).
12 Q. And how far (Redacted)
13 A. Like a distance of (Redacted)
14 Q. Andis it correct that (Redacted)
15 (Redacted)?

16 A. Correct.

17 Q. Anddid you (Redacted)?

18 A. [I(Redacted)

19 Q. Isitcorrect that up until (Redacted)?
20 A. Yes, true.

21 MR PUGLIATTI: Mr President, that was all that we had for the private session.
22 Unless the Chamber has further, we can enter public now?

23  PRESIDING JUDGE EBOE-OSUJI:  We will go to the public session.

24 (Open session at 10.07 a.m.)

25 THE COURT OFFICER: (Interpretation) MTr President, we are in public session.
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PRESIDING JUDGE EBOE-OSU]JI:  Mr Pugliatti, please continue.

MR PUGLIATTTI:

Q. Mr Witness, you may have heard the court officer. We have now entered into
a public session.

A.  Yes.

Q. I'dlike to ask you at the time of the 2007 election, in December 2007, what was
the population approximately of Yamumbi?

A. More than 2,000.

Q. And how far approximately is Yamumbi from Eldoret town centre?

A. Between 5 kilometres and 6.

Q.  And at the time of the 2007 elections, which ethnic groups were living in

Yamumbi?

A. Predominantly Kikuyu.

Q. Yousay "predominantly." Were there other groups there as well?
A.  Yes, but a small population of other communities.

Q. And what small communities were those?

A.  There were some few Turkanas, a few Luyhas, a few Kissis. Those are the ones
that were there, apart from the majority Kikuyu.

Q.  Just for the transcript, did you say, I heard you say "Turkana"?

A. Yes.

MR PUGLIATTI:  So I believe the spelling is present. It's T-U-R-K-A-N-A.

THE WITNESS: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  Yes. Witness, remember our rule of the pause.
Try counting to five in your mind. That is a safe guide to the five seconds.

And also I needed to point something out to you now that we are in the public session.
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There is a button in front of you behind the microphone to your right. That

button -- that contraption has two buttons, red and green. Now, you see it's lit up
red. You see the button I am talking about? When that is lit up red, it tells you
we're in a public session. When we are in the private session it is green, green
meaning all clear, all clear to talk about identifying information when it is green only.
But when it is red, it means be careful, do not give information that may reveal who
you are because the public are part of the proceedings at that point when it's in the
red mode. Thank you.

THE WITNESS: Okay.

MR PUGLIATTT:

Q. Mr Witness, you've said that in Yamumbi that there were Kikuyus and also a
few Luyhas, Kissis and Turkanas. Were there any Kalenjin in Yamumbi itself?

A. Idon't remember any Kalenjin in Yamumbi at all.

Q. And what about nearby to Yamumbi?

A.  There were neighbouring farms that were predominantly occupied by
Kalenjins.

Q. And can you tell the Court the names of those predominantly Kalenjin farms?
A. Kapngetuny Farm, Simat Farm, Kapteldon Farm, Kapseret Farm. Those are
the ones I can remember for now.

Q. I'm afraid, Mr Witness, for the court record we are going to have to spell those.
The first one that you said, could you please spell that?

A.  K-A-P-N-G-E-T-U-N-Y.

Q. And--

A.  The second one Simat, S-I-M-A-T. Third one Kapteldon, K-A-P-T-E-L-D-O-N.

The other one Kapsaret, K-A-P-S-E-R-E-T.
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Q. Now, Witness, very briefly without going into too much detail, can you please
explain to the Court how relations were in the Yamumbi area between the Kikuyus
and the Kalenjins?

A. Before the elections or before the campaign period, the relationship was okay
because Kikuyus and Kalenjins would do business together, would visit each other
quite well. That is before the elections of 2007.

Q.  And which was the most popular political party in Yamumbi at that time?

A. It was the Party of National Unity, otherwise known as PNU.

Q. And was there one group or groups that were particularly supportive of the
PNU party?

A.  Yes, the Kikuyus were predominantly supportive of the Party of National Unity,
PNU.

Q.  And the other main party was the ODM, was it not, the Orange Democratic
Movement?

A.  The other party was the ODM.

Q. And which group or groups if any were mostly or mainly supportive of the
ODM?

A.  The Kalenjins, the Luos, the Luyhas.

Q.  You said that prior to the election relations were generally okay. Did they
remain consistently okay throughout the periods before the elections?

A. At some times there used to be small incidences involving maybe a stealing of
livestock or livestock moving from Yamumbi to their Kalenjin lands and it would
spark some kind of animosity, but it never escalated to become a huge problem.

Q. Now, you said that there would be animosity. Can you think of any examples

of how this animosity may have been expressed, or communicated?
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A.  Yes, we would see groups of young people coming over to Yamumbi at the
border to complain that when livestock has been stolen, we would always say maybe
it is them who have stolen, and then it will become an argument, and mostly it would
involve the police and the administration and it would be sorted out.

Q.  Were there any other incidents in Yamumbi that you recall regarding
animosity?

A. Iremember sometimes in 2004 or thereabout there was one gentleman by the
name John who was murdered and the Kikuyus from Yamumbi suspected that he
was murdered by a Kalenjin because his body was mutilated and thrown into a river.
And then we, the Kikuyus, went to see and we called the police, someone called the
police and a Kalenjin was arrested in connection with that murder. So it became a
point of conflict between the Kikuyus and the Kalenjins because there were
demonstrations by Kikuyus to protest against the murder of that gentleman. The
reason for that we were told -- we were actually never told the conclusion of the case.
We never -- we never heard that to understand who really was responsible for the
murder because that person who was arrested was later acquitted.

Q. Okay, so that was in 2004. If I bring you forward a little bit closer to the
elections, around 2006, do you recall anything happening in that year in Yamumbi?
A. No.

Q. And also around this time were there any large events or large gathering taking
place in the Eldoret area that you recall?

A.  Around 2006, yes, there were political rallies, which I never attended, but I
remember in 2000 and -- repeat the question.

Q. Iwas asking about any large events or large gatherings in the Eldoret area that

you might remember.
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1 A. Yes, Iremember around 2006 I attended a ceremony that was supposed to make
2  William Ruto a Kalenjin elder around the middle of 2006. That was a huge
3 gathering.
4 Q. Yousay around the middle of 2006. Do you have any idea what month that
5 may have been?
6 A. No, it must have been around the middle of 2006. I'm not -- I can't remember
7 the exact month.
8 Q. And what was the atmosphere like in Yamumbi at the time that this ceremony
9 took place?

10 A. Itwascalm. There wasno bad incident.

11 Q. Now, you said this was a very large event. Did you attend this event?

12 A Idid.

13 Q. Approximately -- you don't have to be exact, but approximately how many

14 people were at the ceremony?

15 A. They were in thousands. They were in thousands, probably 5,000 and over.

16 Q. And where did it take place? Where was the ceremony held?

17 A. At the Eldoret Sports Club.

18 Q. Just for the benefit of those who may not be familiar with Eldoret, is that close to

19 the Eldoret Showgrounds in Eldoret?

20 A. Yes, itis towards the direction of the Eldoret Showground.

21 Q. Now, you said that the audience was very large. Which was the primary

22  ethnic group in attendance at this ceremony?

23 A. The Kalenjin.

24 Q. And do you know where they would have come from to attend this?

25 A. They came from all over Rift Valley, because I heard them mentioning. Some
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came from Kericho, Nandi. Others from a place called Moiben, Turbo. Generally I
got to understand that they had come from the entire Rift Valley.

Q. And how would've they -- how would they have arrived from across the Rift
Valley at the Eldoret Sports Club?

A.  There were many vehicles parked at the sports ground. And while I was going,
I also saw people coming in lorries, others coming in tractors that had trailers, others
came on their bicycles, and those who came close from around came by foot.

Q. TIjust want to make sure the record is clear. Witness, did I hear you say
"Kericho" a moment ago?

A.  Yes.

PRESIDING JUDGE EBOE-OSU]JI: That would be at --

MR PUGLIATTI: That would be at line 22.

PRESIDING JUDGE EBOE-OSU]JI:  Yes, 21, 21.

MR PUGLIATTI: Twenty-one indeed.

Q. Now, Witness, do you know if this ceremony was being broadcast in any way
on television, or radio, or any other reporting of it?

A.  There were cameras I saw, so I assumed it was being broadcast.

MR PUGLIATTI: Mr President, if we could go into private session for -- I just have
two questions.

PRESIDING JUDGE EBOE-OSU]JI: Private session.

(Private session at 10.23 a.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in private session, Mr President.
MR PUGLIATTTI:

Q. Mr Witness, how did you know that this ceremony was going to take place?

How did you hear about it?
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1 A. (Redacted)
2  (Redacted)
3  (Redacted)

4 Q. Now, (Redacted) for the Court?

5 A. Ido.

6 Q. Couldyousay -- could you say them?

7 A. (Redacted)

8 Q. Wemay need to have you assist us in (Redacted)

9 Ithink we know, but (Redacted), if you would?
10 A. (Redacted)
11 Q. And did (Redacted)?

12 A. Yes, (Redacted)
13 (Redacted)

14 Q. Okay, Witness, I'm going to go back -- I am going ask the Court to take us back
15 into open session, so if we do, please, just refer to (Redacted). Do

16  you understand?

17  Mr President, if we could re-enter public session unless the Court has any further

18 questions?

19 PRESIDING JUDGE EBOE-OSU]JI: Would he need to refer even to (Redacted)

20 (Redacted)

21 (Redacted)

22  MRPUGLIATTI: That's a good point, Mr President. It's certainly sufficient that we
23  here in private session know that (Redacted)

24  PRESIDING JUDGE EBOE-OSUJI:  Yes.

25 Witness, when -- if you need to speak about this incident, there's no need to tell us
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(Redacted). You already gave it to us, so if we are in a public

session just give your testimony. If we need to go back into closed or private session
to discuss (Redacted), counsel will let us know.

We will now go into public session.

(Open session at 10.27 a.m.)

THE COURT OFFICER: (Interpretation) We are in public session, Mr President.
PRESIDING JUDGE EBOE-OSU]JI:  Mr Pugliatti, please proceed.

MR PUGLIATTT:

Q. Now, Mr Witness, when you arrived at the Eldoret Sports Club to attend this
ceremony, what time was that approximately?

A. IfIamright, I arrived around 11.

Q. Now, did you attend alone or were you with other people?

A.  From my location I travelled alone to the highway. In fact, I did not -- I had no
purpose to attend that ceremony because I was doing business, so I did not see the
reason why I should attend. I was not convinced by my friends, but when I --
PRESIDING JUDGE EBOE-OSU]JI: One second.

Counsel's question to you now was whether you attended alone or with other people.
I think it's enough to answer whether you attended alone, or with other people. If
counsel sees the need to ask you a follow-up question he will.

THE WITNESS: With other people.

MR PUGLIATTTI:

Q. And, Witness, just answer "Yes" or "No" to this question: These people that
you attended with, are they the people that we were referring to a few moments ago?
A.  One of them.

PRESIDING JUDGE EBOE-OSU]JI:  Now, the witness did say -- it may have been

24.06.2014 Page 22



ICC-01/09-01/11-T-121-Red-ENG WT 24-06-2014 23/98 NB T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 18 August 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0405

caught in the pause, but the witness did say he attended with other people. The
record needs to reflect that.

Please proceed, Mr Pugliatti.

MR PUGLIATTT:

Q.  Mr Witness, can you tell us what is the Eldoret Sports Club typically used for?
A. Itisused for sports, but it is also -- it is a club of members whom I really do not
know what they engage in, what business, but it's largely a field for sports.

Q. And when you attended this ceremony, were there speeches that day?

A.  There were.

Q. And what people were participating in the ceremony, not in the audience but in
the event itself?

A.  There were many leaders, most of whom were members of parliament at that

time.

Q.  Were there any other types of leaders present at the ceremony?

A. Iremember there was also some traditional religious leaders.

Q. Traditional leaders from which community?

A.  The Kalenjin.

Q. Now, as regards the politicians that you say were there, do you recall some

politicians who may have been there, some members of parliament?

A. Yes, Ido.

Q. Could you tell the Court those that you recall?

A. Irecall seeing Franklin Bett, who I think was a member of parliament at that
time. [ also recall seeing a Mr Lagat, who was also a member of parliament from a
constituency called Eldoret East. I also recall seeing Linah Kilimo who was a

member of parliament from a constituency in Marakwet. I also recall seeing Joseph
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Nkaissery, who was a member of parliament at that time from a constituency in
Kajiado. TIalso recall seeing Honourable Balala, who was a member of parliament
from Mvita constituency at this time, and any others that I may not remember for
now.

Q. Now, you said the ceremony was to make Mr Ruto an elder. Did you see

Mr Ruto on that day?

A.  Yes.

Q.  Andjust to be clear I am referring to William Ruto. Is that -- was it Mr William
Ruto; is that correct?

A.  Correct.

Q. Did you see Mr Ruto arriving at the ceremony?

A. 1did not see him arriving.

Q. And how long did you stay? How long were you present at the Eldoret Sports
Club?

A. I'may not know the exact time that I stayed there, but since I might have arrived
around 11, then I left around 9 to 4 there or going beyond.

Q. Ijust want to be clear, Witness. You said, "I left around 9 to 4." Do you mean
9 in the morning?

A. No, 3.

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

(Open Session)

ICC-01/09-01/11

MR HOOPER: Just before we leave, if we go back to page 28, line 20 onwards -- I see

the transcript has been corrected.

PRESIDING JUDGE EBOE-OSUJI:
MR HOOPER:
"Mvita." Is that correct?
PRESIDING JUDGE EBOE-OSUJI:
MR PUGLIATTT:
MR HOOPER: Yes.

MR PUGLIATTTI:

What's at line 23?

I had scrolled back down.

I don't know if that's accurately corrected.
Where are you looking at?
"Balala, member of parliament from ...", and I see it's now got

All right, sorry. Thank you.

I will scroll up.

Q.  Witness, could you just confirm the constituency of Joseph Nkaissery?

PRESIDING JUDGE EBOE-OSUJI:

THE WITNESS:

24.06.2014

Did he say "Kajiado"?

I said "Kajiado" and there are two -- there are several Kajiados, so I
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didn't exactly know which Kajiado he came from.

PRESIDING JUDGE EBOE-OSUJI:  All right. It's okay. Itis just that you said
"Kajiado" at that point.

MR PUGLIATTT:

Q. Now, Witness, you said that you did see Mr William Ruto at this ceremony.
Could you describe to the Court what you saw regarding Mr Ruto?

A.  First I saw him seated with other leaders, members of parliament, and then at
some point I also saw him standing on a raised platform with other members of
parliament -- with some other leaders, and he was -- on his head there was sort of a
traditional cap that was protruding made of -- made of skin. And then he was also
wearing -- wrapped around him was a cow skin, if I'm right, it looked like a cow skin
and then he was holding a stick in one hand.

Q. Now, did you see Mr Ruto give any speech or had you left?

A. Iwasnot-- I kept moving positions from where I was. Sometimes I was seated,
sometimes I was standing, sometimes I would leave the venue, so I didn't see him
make a speech.

Q. And did you see Mr Ruto conduct or participate in any other activity while you
were there?

A. No.

Q. What was the last person that you do recall seeing speak before you left?

A.  Icannot remember.

Q. Could you just tell the Court some names of people who you do recall
speaking?

A.  Those that I have mentioned earlier, members of parliament, I recall I saw them

speaking.

24.06.2014 Page 26



ICC-01/09-01/11-T-121-Red-ENG WT 24-06-2014 27/98 NB T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 18 August 2014, the version of the transcript with its redactions becomes Public

10

11

12
13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0405

PRESIDING JUDGE EBOE-OSUJI:  Mr Pugliatti, one second. Let's go into private
session for a minute or so.

(Private session at 10.40 a.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in private session, your Honour.
PRESIDING JUDGE EBOE-OSU]JI:  Witness, you said you were -- you witnessed
something that happened during that event when someone was (Redacted)
(Redacted)

(Redacted)

THE WITNESS: Yes.

PRESIDING JUDGE EBOE-OSUJI:  Or had you (Redacted)

THE WITNESS: (Redacted)

PRESIDING JUDGE EBOE-OSUJI:  Mr Pugliatti, do we have any issue then with
(Redacted)

(Redacted)

(Redacted), isn't it?

MR PUGLIATTI: I'm grateful for the indication and I think it would be a prudent
and advisable course of action to redact that part.

PRESIDING JUDGE EBOE-OSUJI:  The request to redact that part is granted.

We will move back to the public session.

(Open session at 10.41 a.m.)

THE COURT OFFICER: (Interpretation) We are in open session, your Honour.
MR PUGLIATTTI:

Q. Now, Witness, I am going to show you a video. We're not going show you the
whole video, just some excerpts from it, but I'll show you those excerpts, I would like

you to watch carefully and then I'll ask some questions following that.
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1  The video I am referring to is KEN-OTP-0033-0102. In fact, this is already in
2 evidence, Mr President.
3  PRESIDING JUDGE EBOE-OSUJI: Public or private material?
4 MRPUGLIATTL It is confidential material, so we would appreciate it if it would
5 remain that way.
6 Mr President, I misspoke. Itisnot. It's public.
7 PRESIDING JUDGE EBOE-OSU]JI: I thought so, but please, court officer.
8 MRPUGLIATTI: Il just place on the record the exhibit number that we are dealing
9 withhere. It's EVD-T-OTP-00037 and as in the manner that we have proceeded with
10  witnesses before, I propose to show a short extract and we'll provide the witness with
11  the translation that's been produced and ask him to read the translation and comment
12 on the veracity or accuracy thereof. Segments will be short, Mr President.
13 PRESIDING JUDGE EBOE-OSU]JI:  And is the transcript in your bundle?
14 MR PUGLIATTI: Itisin our bundle and it's -- the transcript is bundle tab 9,
15 translation tab 10.
16  And once again I would seek the assistance of the court officer in putting the
17  translation before the witness. We have a fresh copy here. That said, the first
18 segment that we are going to display doesn't have any speaking.
19 Q. Witness, leave the -- you can leave the translation aside for the moment because
20  the first clip I'm going to show you it's not a spoken clip.
21  But for the record we are showing from time of the video 14 minutes, 50 seconds to
22 15 minutes, 55 seconds.
23 Idon't know if the image is now broadcast to all in the court.
24 (Viewing of the video excerpt KEN-OTP-0033-0102)

25 MR PUGLIATTI:
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Now, Witness, can you just tell the Court where that is in the video?
That is Eldoret Sports Club.

And the gentleman arriving in the jeep?

> 0 > O

William Ruto.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Pugliatti, private session for a second again.
(Private session at 10.48 a.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in private session, Mr President.
PRESIDING JUDGE EBOE-OSUJI: We're trying to sort out here the segment that
needs to be redacted from delayed broadcast. Can you quickly do it yourselves and
send the thing to the court officer. She was trying to do it herself, but she got the
wrong one.

MR PUGLIATTI: I'm -- I'm advised it's being taken care of as we speak.
PRESIDING JUDGE EBOE-OSU]JI: ~ All right, thank you. We'll go back to the public
session then.

(Open session at 10.49 a.m.)

THE COURT OFFICER: (Interpretation) We are in open session, your Honour.
MR PUGLIATTTI:

Q.  Witness, is that the ceremony or the event that you attended in 2006?

A.  Yes.

MR PUGLIATTI: The next segment is from time stamps 57 minutes and 4 seconds to
58 minutes and 34 seconds.

(Viewing of the video excerpt KEN-OTP-0033-0102)

MR PUGLIATTTI:

Q. Witness, do you see the man on the screen?

A. Yes.
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1 Q. Do yourecognise him? If so, can you tell the Court who he is?

2 A. Irecognise him. He is called Kenneth Marende.

3 Q. Andif you recall, at this time what was his position?

4 A. He was amember of parliament for a constituency in the western part of Kenya.

5 MRPUGLIATTI: Ibelieve for the record that Marende is M-A-R-E-N-D-E.

6 Q. Witness, if you could open the translation in front of you and I direct you to

7 page22. Tell me when you have it.

8 A. Thaveit

9 Q. And then if you follow the numbers down the side to line 739, if you would.
10 A. Geotit.
11 Q. Now, thisis a translation into English that the Prosecution has produced and I'd
12 like you when you listen to the next minute or so to tell -- at the end to tell us whether
13 the English translation is correct or not. Do you understand?
14 MR PUGLIATTI: And for the record the translation is also in evidence. It's
15 Prosecution Exhibit 39. The accompanying transcript preceding that is 38,
16  Prosecution Exhibit 38.
17 Okay, please watch the video now, Witness.
18 MR HOOPER: Just --just, sorry, one, I hope not too inconvenient, interruption, but
19  did this witness hear this gentleman speak? I'm not clear what the position is. He's
20  told us he was at the meeting. Did he see this gentleman there? Did he hear him
21  speak?
22  PRESIDING JUDGE EBOE-OSU]JI:  Mr Pugliatti?
23 MR PUGLIATTI: It's easily put.
24 Q. Witness, when you were attending the ceremony and you saw speeches, was

25  this one of the speeches you saw, if you recall Mr Marende speaking?
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A. Tdon'trecall

MR PUGLIATTI: If you could watch the video now.

(Viewing of the video excerpt KEN-OTP-0033-0102)

PRESIDING JUDGE EBOE-OSU]JI: Can we pause? Can we pause?

Mr Pugliatti, I'm looking at the witness while this video is being played, not that he
has done anything wrong, I make that clear, but in light of Mr Hooper's observation
earlier what do you intend this witness to do so that assuming the Court agrees that
may be done then that is done efficiently?

MR PUGLIATTIL:  We are of course hoping to be as efficient as possible. This video
is replete with various speeches. We sought to just show the Court two, this one and
another one. And at that juncture I'd say I gave the time stamps for the other video
for this speech, so I will correct the record in a moment.

But we don't want to show him the whole speeches. We just want to show two
speeches and the first few moments of those speeches, then have the witness confirm
for the record that the translations are accurate and then we will make submissions on
that later at a later date.

PRESIDING JUDGE EBOE-OSU]JI:  All right. Is the purpose then to have the
witness to assist us with translation, or is the purpose to see if after listening to the
speech to see if that jogs the witness's memory about whether he heard the speech?
MR PUGLIATTI: It's the former, not the latter.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. In that case, that's why I said I was
looking at the witness. The witness was looking at the video screen while the thing
is being played. Perhaps the witness should be looking at the transcript. Isn't that
it, or so that he can indeed verify that what he is hearing in Swabhili is in line with

what he is reading on the transcript?
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MR PUGLIATTI: Indeed. We have a copy of the transcript. We can furnish him
with that. He can read that whilst the video is playing, if the Court doesn't mind
going back to the beginning of this speech, and then he can confirm the translation or
not as the case may be if that is how the Court is minded to proceed.

MR HOOPER: If this witness is being used as the translator or interpreter of these
speeches, then he should be impressed with the fact that this isn't -- he's not being
asked to tell us whether it's generally correct. He's being asked whether is each and
every word accurately translated from one language into the other. So it is accuracy,
word by word, not generality. And may I say I have doubts whether really it's been
established that this witness is appropriately equipped to provide the Court with that
technical service. If we are talking about accuracy, we are talking about
word-by-word accuracy, I doubt this witness with respect to him is equipped for that.
It's not his job.

PRESIDING JUDGE EBOE-OSUJI:  Mr Pugliatti?

MR PUGLIATTIL:  Well, my understanding is the language is Swahili and that the
witness is equipped to tell the Court whether the speech being shown on the screen is
accurately portrayed in Swahili in writing in front of him and in English as well in the
translation.

PRESIDING JUDGE EBOE-OSU]JIL:  The point of course is you may need to establish
that expertise on the part of the witness on the record. You know what questions to
ask the witness in that regard --

MR PUGLIATTI:  Yes.

PRESIDING JUDGE EBOE-OSU]JI: -- and then we move on.

MR PUGLIATTTI:

Q.  Witness, do you speak Swahili?
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Yes, I do.

Okay. Could you just describe to the Court your level of Swahili, please?

> O >

I communicate fluently.

Q. And if you were to listen to a video in Swahili, would you be able to see if any
transcription, any written Swabhili, was correct or not?

A.  Iwould.

Q. And if you were to then see a written translation in English, would you be
equipped to assess whether the English is correct or not?

A.  Yes.

MR PUGLIATTI: With the Court's leave, I will proceed.

PRESIDING JUDGE EBOE-OSUJI:  But how do you do it? Are you going to have
the witness -- I am now talking about the practicalities of it. ~Are you going to have
the witness listen to the video and then read the Swahili transcript and then come to
the English translation of the transcript? Is that how you seek to proceed, or would
you rather have the witness listen to the tape and track it on the English translation?
I don't know what you're hoping to do here.

MR PUGLIATTI: The hope was to do it with the English translation. We note that
that's how it was done with previous witnesses with the same video in fact, that it's a
language that the witness understands and is able to comment on confidently, and
that having watched it in the original language, one that they understand, they

can -- they would then be directed to the English translation.

And so we were following previous procedure here, but if the Court is minded to do
it differently, we are also --

PRESIDING JUDGE EBOE-OSU]JI:  Well, proceed.

MR PUGLIATTI: Inote the time as well. We could keep going or --
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1 PRESIDING JUDGE EBOE-OSU]JIL:  Yes, we will take our morning break and we will
2 come back at 11.30 and then we will continue the exercise at that point.
3 The blinds will come down and the witness will be ushered out of the courtroom and
4 then we will depart.
5 (Closed session at 11.00 a.m.)* Reclassified as Open session
6 THE COURT OFFICER: (Interpretation) We are in closed session, Mr President.
7  (The witness stands down)
8 PRESIDING JUDGE EBOE-OSUJI: The Court will rise.
9 THE COURT OFFICER: All rise.
10  (Recess taken at 11.01 a.m.)
11  (Upon resuming in open session at 11.35 a.m.)
12 THE COURT USHER: All rise.
13  Please be seated.
14  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
15 Witness, welcome back.
16  Mr Pugliatti, you may proceed, but just so that the record is clear on where things
17  stand, Mr Hooper has effectively put you on notice that he contests the expertise of
18 this witness to translate or interpret texts or speeches from Swahili to English and you
19 are -- I pointed out that you would know how to qualify the witness.
20 It's up to you if you believe that your qualification of the witness is enough. It is one
21  thing, of course, to have somebody listening to Swahili speech to say his -- he
22 recognises the text. It may not be the same thing to move from Swabhili to English
23  horizontally.
24 So we leave that to you in allowing you to proceed as you want to. It does not imply

25 any ruling on the expertise of this witness in the matter.
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MR PUGLIATTI: I'm grateful for that, Mr President, and we'll proceed as -- as we
had intended to do, to ask the witness to listen to the video and read the English at
the same time, rather than watching the video and then later reading the English.

MR HOOPER: Your Honour, frankly, as with previous witnesses who have
conducted this exercise, we're not standing in the way of a general statement that
these -- this witness is capable of authenticating the translation in a general sense.
There's obviously a limit because he's not a self-correcting translator, as it were. He's
not -- he hasn't got those particular skills that others listening and interpreting for us
possess.

But generally I notice from the witness review document that in fact he's already been
presented, in the course of discussions with the Prosecution, with these sections and
he's -- for example, the translation at line 741 to 71 is confirmed as correct. I see
that's in the document that I've been provided.

So what I suggest is that my friend can go directly to the English translations and read
those segments that he wishes to, and I for my part will accept that those are
generally correct.

It's plain looking at the text that there's mistakes, "ADM," for example, when it should
be ODM, "JP" when it should be DP, but overall having read these particular texts we
don't dispute their general accuracy.

So he needn't be used as a translator. Let's go to the document that we've got.

We've got the document, that's been translated and in general we accept that. In the
future if we have any disagreement with it we'll of course let the Court know, but at
the moment it can stand.

PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa?

MS HAMBRICK: Your Honours, we're content to accept that proposal, but we also
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do note that the witness says he doesn't recall hearing any of this at the time. So
we're unsure of the probative value of reading something into the evidence that he
doesn't recall himself initially, but otherwise we're okay to proceed in this manner.
PRESIDING JUDGE EBOE-OSUJI:  Mr Pugliatti, please proceed.

MR PUGLIATTIL: Yes. If my learned friends are agreeing to the English text that's
before them and before all in the court, then we can -- we can move on to the next
segment.

PRESIDING JUDGE EBOE-OSUJI: That is my understanding that they do accept it.
Ms Hambrick, is that -- Mr Kigen-Katwa, younod. You accept the text as well, just
as Mr Hooper has done? Yes.

MR HOOPER: Has it been read into the transcript? Yes.

MR PUGLIATTI: It'sin evidence, so we can make submissions at a later date on it.
PRESIDING JUDGE EBOE-OSU]JI:  So it is part of the -- it's already an exhibit?

MR PUGLIATTT: TItis.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

We can proceed.

MR PUGLIATTL I'm grateful. We'll be showing one more speech excerpt and the
time stamps for this are the ones that I had incorrectly mentioned earlier. So I'll take
those in the court to 57 minutes and four seconds in the video and we'll be showing
this to the time stamp 58 minutes and 34 seconds, so about 90 seconds.

PRESIDING JUDGE EBOE-OSUJI: Now, we're now at tab -- let's move back. Let's
move back a bit. Tab 10. The reason I say, "Let's move back," is there's a difference
between reading it on to the record, the whole text, versus saying that the text that the
Defence accept is from this point to that point, so that that is on the record - basically

the passage itself without having to read the entire thing on to the record - because it

24.06.2014 Page 36



ICC-01/09-01/11-T-121-Red-ENG WT 24-06-2014 37/98 NB T
Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 18 August 2014, the version of the transcript with its redactions becomes Public

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0405

1 may well be that it is in evidence, but the Defence does not accept the entire
2  transcript.
3 MRPUGLIATTI: Of course. We'd started in the translation document on page 22
4  atline 740. We paused before we got to the end, further to your Honour's
5 intervention, and I believe that we made it to around line 750, but I couldn't be exact
6 on that.
7 PRESIDING JUDGE EBOE-OSUJI: Well, the passage then - the text of interest to
8 you - in the English transcript would be from line -- at page 22, line what? 741 to --
9 MRPUGLIATTI: To 757.
10 PRESIDING JUDGE EBOE-OSUJL:  To 757.
11 MR PUGLIATTI: Yes.
12 PRESIDING JUDGE EBOE-OSUJI:  And, Mr Hooper, you say you accept the
13  accuracy of that translation?
14 MR HOOPER: Yes, but we prefer it read in rather than just a reference in the
15 transcript to another document and another page and in the future having to call that
16  upandlook atit. Wouldn't it be easier, these aren't long sections, to actually just
17  read in the bit that my friend's relying on.
18 PRESIDING JUDGE EBOE-OSUJI: We can do it both ways, Mr --
19 MR HOOPER: Yes.
20 PRESIDING JUDGE EBOE-OSUJI: There's some good sense in proceeding in that
21  way, Mr Pugliatti, or would it be better for you to do it your own way?
22 MRPUGLIATTIL:  Well, from our -- from our perspective, it's in the record, the
23  references are clear. In any later submissions, anything that's in evidence that's been
24  admitted can be referred to, but if -- if the Court wishes us to read -- read that in, we

25 can do, but we see -- we see little utility.
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PRESIDING JUDGE EBOE-OSU]JI:  Yeah, let's proceed then. Let's proceed -- let's do
it your way. That's safes us some time.

MR PUGLIATTTI:

Q. So, Witness, we're going to show you a second segment now. It's not very
long.

MR HOOPER: Allright. CanlIjust then interrupt and say this segment we can see
in the text at line 753 relates to "ADM" and it's repeated three times on that line.
That's obviously incorrect and if the Prosecution can say they accept that it's the ODM
we're talking about quite plainly and it should be corrected.

MR PUGLIATTI: We'd also note for the record that the word "sic" in square brackets
appears after the first occurrence of "ADM," but other than that we note this is a
transcript based on an audio and video recording.

PRESIDING JUDGE EBOE-OSU]JI: ~ All right, Mr Pugliatti, what's the next section
you're interested in?

MR PUGLIATTI: In the translation, your Honour, this is page 27 and we'll be taking
it from line 925, page 27.

I may have given the time stamps a moment ago, but I'll do it again. This is 57
minutes and 4 seconds and we'll be playing it to 58 minutes and 34 seconds.

Q. Now, Witness, please, you can hear the speech through your headphones. I'd
like you to look at the lines 925 to 950 whilst this is playing.

We'll play the video now.

(Viewing of the video excerpt KEN-OTP-0033-0102)

MR PUGLIATTTI:

Q. Now, Witness, having read the English in front of you as that was played, can

you confirm for the Court whether the English is accurate or not?
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A.  Itisaccurate.

Q. Now, can you tell the Court who that was in the video?

A.  Itis Musalia Mudavadi.

Q. And at the time of the ceremony can you tell the Court what he did or who he
was?

A. He had been a member of parliament, but I don't recall whether at that
particular time he was still a member of parliament.

Q. Now, do you recall if you were still at the ceremony when this speech was given
or if you had left by then?

A. Idid not see him make that speech.

Q.  Were you still present on the grounds?

A. Imight have been present, but maybe I was away from his view.

Q.  Witness, that was the last excerpt I wanted to show you. Ijust want --

MR HOOPER: I am just a little concerned as to the particular segments that my
friend's showing and where that ends. We can see the last line there "sharpening
knives" and then he stops, and if we turn over the page and read on through the next
page and over, we see a wholly different qualitative difference in terms of what's
being said.

So I wouldn't like the Prosecution to be placing us in the position where we're all put
in a false position. I'm critical of -- of the way in which that segment was suddenly
cut off at the point it was, and I wonder if my friend's got a nefarious objective in
doing so.

MR PUGLIATTI: The only objective, Mr President, is one of expediency. Thisis a
very long video with several speeches and we're trying to just show one or two

excerpts. If my learned friend has any questions about further context of these
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videos, he's very free to put them in his cross-examination to the witness.

MR HOOPER: Well, I -- I'm merely puzzled that a video that's in evidence with a
transcript that's in evidence with a translation that's in evidence is being shown to a
witness who hasn't actually witnessed any of these speeches, so what is the exercise
that my friend's negotiating at the moment and how can it be said to be time-saving?
PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, you heard the witness clearly say at
the end of that that he did not observe the speech, he said he did not recall that speech
being made. You're still saying despite that, you still have concern and should not
have been put on the record; is that it?

MR HOOPER: Well, I'm just puzzled as to the point of an exercise revisiting
evidence that's already being submitted before the Court, and doing it in a way -- in
this way, with respect of a witness who -- who hasn't shared these video moments
himself, has no recollection of the speeches at all, and so he's being used obviously to
hang certain points on. All very well, but when you look at the segment, the cut-off,
the sharpening of knives, cut off, then you look at the next page, there's an imbalance
and there's a concern.

PRESIDING JUDGE EBOE-OSU]JI:  All right. Your concern is noted on the record.
Mr Pugliatti, proceed.

MR PUGLIATTI: Yes.

Q. Now, Witness, your told the Court earlier that you did observe Mr Ruto at this
ceremony and that he'd been wearing traditional -- a traditional skin cape and a cow
skin?

A.  Yes.

Q. I'dlike to show you a still from this video and we'll be taking you to, and those

in the Court to 1 hour 28 minutes and 32 seconds, but we won't we showing any
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turther excerpts of speeches. It's just a still.

We're querying -- we're querying whether others in the courtroom can see the image.
PRESIDING JUDGE EBOE-OSU]JI:  We can see the image on the screen here.

MR PUGLIATTI: I'm grateful.

Q. Now, Mr Witness, could you tell the Court, are these the items you were
referring to earlier that you saw Mr Ruto wearing?

A.  Correct.

Q. Could you just describe to your understanding the significance, if any, of the
item that is being worn on the body?

A.  (Redacted) that they symbolise that he is

now officially a Kalenjin elder when he puts them on like that.

Q. And can the same be said for the thing on his head or were you referring to both
at the same time?

A.  Yeah, on the head, everything that he -- he has.

Q. I'm going to take you and the Court forward now to 1 hour 30 minutes and 33
seconds.

MR HOOPER: I'm, again -- sorry to interrupt. I'm looking at the corrections and at
this point I've got this note, "The witness does not remember seeing this part. Here
Ruto is wearing traditional skins." Not seeing this part and yet commenting now
that my friend told him something. Was he there? Did he see this?

MR PUGLIATTIL: Mr President, I thought it was quite clear in my question that
when I asked the -- when the witness had said earlier that he had seen Mr Ruto
wearing certain items, and all I asked him to do was to confirm whether the items in
this shot are the ones that he'd seen, not whether he'd seen this particular part of the

ceremony.
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1 PRESIDING JUDGE EBOE-OSUJI: We can move on, but it might be better to call
2  what was being worn on the head as headdress, not just a "thing". A little sensitivity
3 on these things are required.
4 All right, we will proceed.
5 MRPUGLIATTI: Indeed, the headdress. My apologies on that.
6 Q. Now, Mr Witness, if you could take a look at this picture. And, please, tell the
7 Court what Mr Ruto is carrying in his hand.
8 A. These are traditional stick.
9 Q. And what s the stick called?
10 A. TIknow itin Swahili. It's called a rungu.
11 Q. And can you tell the Court your understanding of any significance that the
12 rungu may have in this photo -- in this picture rather?
13 A. (Redacted)
14  (Redacted)
15 Q. Now, I've almost finished on these questions, Mr Witness, but can you tell the
16  Court, having attended parts of this ceremony, what your understanding of the
17  significance, if any, of Mr Ruto being made an elder on that day was?
18 PRESIDING JUDGE EBOE-OSUJI: Now, let's pause. Let's go into private session
19  for a quick note on the record.
20  (Private session at 11.56 a.m.)* Reclassified as Open session
21 THE COURT OFFICER: (Interpretation) We are in private session, Mr President.
22  PRESIDING JUDGE EBOE-OSUJI: I take it, Mr Pugliatti, you'll be making request to
23  redact from delayed broadcast the reference --
24 MR PUGLIATTI: That's -- that's correct, Mr President. And in fact now that we're

25 in private session, I can wrap up the questioning, if the Court is minded, in private
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session and it might be best.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

MR PUGLIATTTI:

Q. So, Witness, if you need me to repeat the question, I will --

A. Repeatit.

Q. --butIjust asked you what your understanding of the significance, if any, of
Mr being -- of Mr Ruto being made an elder of that day was, having attended some of
that ceremony.

A. (Redacted) ceremony was going to make Ruto the

top-most Kalenjin leader and that he was going to take over from Mwai, who had
hitherto been the Kalenjin leader. And again from the speeches that were made that
day I confirmed that that was true; that he was going to be made the top-most
Kalenjin leader.

Q. Could you just explain what you understand that to mean by "top-most Kalenjin
leader"?

PRESIDING JUDGE EBOE-OSUJI:  All right, that part we can take in the public
session, isn't it? The reason why private session for part of that was necessary is
because he indicated (Redacted), but the

rest of it could have been in public session.

MR PUGLIATTI: Provided that (Redacted), then --

PRESIDING JUDGE EBOE-OSU]JI:  We're going back to public session, Witness. Be
careful about indicating (Redacted)

(Redacted)

(Redacted), if that's the

case.
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We go to the public session now.

(Open session at 11.58 a.m.)

THE COURT OFFICER: (Interpretation) We are in public session, Mr President.
PRESIDING JUDGE EBOE-OSUJI: Witness, we're back in the public session and

I believe the last questions that Mr Pugliatti had put to you was as to what you
understood that to mean by "top-most Kalenjin leader."

Was that your question?

MR PUGLIATTI: Exactly.

PRESIDING JUDGE EBOE-OSU]JI:  All right. You already told us that you
understood that Mr Ruto had, by this ceremony, been made top-most Kalenjin leader.
The question then is what you understood that to mean.

THE WITNESS: That he was the one who was going to guide them on matters,
politics and culture. That is what I understood, because (Redacted) and

they explained that to me.

MR PUGLIATTIL: Mr President, I'll be moving on now and the new topic I require
with the Court's leave private session for just a few questions. I don't anticipate
more than three or four minutes in private session for me to follow-up -- for the
following questions.

PRESIDING JUDGE EBOE-OSU]JI:  Private session.

(Private session at 12.00 p.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in private session, your Honour.
MR PUGLIATTTI:

Q. Okay, Mr Witness, you can put aside the translations that I handed to you.
We're finished with those.

I'd like to fast-forward with you somewhat to the days leading up to the election
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1 in 2007 and I'd like to start with December (Redacted), 2007, the day (Redacted) Could
2 youjust tell the Court where (Redacted) on that day?

3 A. Onthe (Redacted) I was I believe (Redacted)

4  (Redacted)

5 (Redacted)
6 (Redacted)
7  (Redacted)

8 Q. And for the record, can you tell the Court (Redacted) at
9 the time?
10 A. (Redacted)
11  (Redacted), sorry.
12 Q. And what day (Redacted)
13 A. (Redacted)
14  (Redacted)
15 Q. And canyou tell the Court why (Redacted)
16 A. (Redacted)
17  (Redacted)
18 Q. And did (Redacted)
19 A. (Redacted)
20 However, there was some violence and demonstrations in Eldoret town on the 26th
21  that made me think that maybe there may be trouble (Redacted)
22  (Redacted)
23  (Redacted)
24 (Redacted)
25 Q. Now, Witness, I'm going to ask you some questions about this -- these violence

26
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1 and demonstrations that you spoke of on the 26th, and I'm going to ask that we do
2  thatin public session. So when I do, be sure not to make mention of (Redacted)
3  (Redacted); is that understood?
4 A. Understood.
5 MRPUGLIATTI: Mr President, unless the Court has any further questions in the
6 private?
7 PRESIDING JUDGE EBOE-OSUJI: We will go back to the public session.
8 (Open session at 12.05 p.m.)
9 THE COURT OFFICER: (Interpretation) We are in open session, Mr President.
10 PRESIDING JUDGE EBOE-OSUJI: = Thank you.
11  Mr Pugliatti, proceed please.
12 MR PUGLIATTI:
13 Q. Witness, you said that there had been some violence and demonstrations in
14 Eldoret on 26 December. Can Ijust confirm is that Eldoret town or another part of

15 Eldoret?

16 A. Eldoret town.

17 Q. And is this something that you saw yourself?

18 A. Yes, I saw part of the demonstrations.

19 Q. What time did you arrive at Eldoret town?

20 A. [Iarrived in the afternoon of that day.

21 Q. And what did you see when you arrived that afternoon?

22 A. There were many people demonstrating, shouting. I also saw roadblocks

23  made of roadside stalls that are used for small businesses that had been pulled
24 on--onto the road. And generally there were people running up and down.

25 Q. So the people that you said were demonstrating, do you know who they were
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supporters of?

A.  Supporters of ODM.

Q. And what were they shouting?

A. Igotto understand that they were alleging that the PNU, which is the Party of
National Unity, for whom the presidential candidate was the sitting president, had
made arrangements to stuff ballot papers marked in -- in favour of Mr Kibaki, who
was then the candidate for PNU, well in advance before the elections. So they were
saying there was rigging that had already taken place before the elections.

Q. Now, you said these were ODM supporters. Were you able to tell what
ethnicity they were?

A. Yes. They were Kalenjins, mostly Kalenjins, Luos and Luhyas.

Q.  Were you able to assess their age?

A.  They were not one particular age, but mostly composed of young people.

Q. Now, the roadblocks that you say you saw, were these manned or staffed by

anybody?

A. No.

Q. Did you see anybody standing at these roadblocks?

A. No.

Q.  Were vehicles able to move around this part of Eldoret?

A. Ididn't see many vehicles. Because of the demonstration, I could only see

maybe one vehicle at a time, after a long time. But the traffic flow that is -- was
supposed to be flowing normally, so like so many vehicles in a row, was not there on
what part of the -- the town where the demonstrations were mainly concentrated
where I saw them.

Q. Now, the stalls that you said had been used to erect these roadblocks, do you
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1 know -- would you know who they had belonged to?
2 A. Iwouldn't
3 Q. Andhow would you describe the atmosphere at this juncture?
4 A. Itwastense on the part of some of us who were not members of ODM. And
5 people who owned businesses had actually locked themselves inside their businesses.
6 Q. Yousaid that the demonstrators were saying that the election was being rigged.
7 Do you recall anything else that was said or that you heard?
8 A. Yes, Irecall that at some point I met my -- I think I need to mention that person.
9 Idon't see the name here. Yeah, I -- I met person number 3 and he told me that he
10  had just passed close to the police station, the main police station in town, and he had
11 seen very many people who were demonstrating inside the police station. And in
12 the police station Mr William Ruto was inside addressing the police.
13 Q. Did person number 3 tell you what he had heard Mr Ruto saying at the police
14 station?
15 A. No.
16 Q. And did he say what Mr Ruto had been speaking about in general?
17 A. Yes, that he was also in the group of people who were making allegations that
18 the election had been stolen well in advance.
19 MRPUGLIATTI: Mr President, I have one question for private session.
20 PRESIDING JUDGE EBOE-OSU]JI: Private session.
21  (Private session at 12.12 p.m.)* Reclassified as Open session
22 THE COURT OFFICER: (Interpretation) We are in private session, your Honour.
23 MR PUGLIATTI:
24 Q. Person number 3, can you tell the Court how you know this person?

25 A. Heis (Redacted).
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MR PUGLIATTI: Thank you, Mr President. That was all that I had for that. Ijust
had that one question in that session.

PRESIDING JUDGE EBOE-OSU]JI:  Move back to public session.

(Open session at 12.12 p.m.)

THE COURT OFFICER: (Interpretation) We are in open session, Mr President.
MR PUGLIATTT:

Q.  Witness, just to remind you we're back in open session now.

I asked you a moment ago how the atmosphere was and you said it was tense, so did
you stay in Eldoret or did you go home?

A. TI--wejust went home.

Q. And as you were leaving Eldoret, did you notice anything? Did you observe
anything unusual?

A.  Yes. Aslwasleaving home, the route that I had taken to go and join another
route that goes to my home, there were some other demonstrations. Not really
demonstration, but people gathered around a business that used to -- to -- is a storage
for milk storage facility belonging to -- that's called -- that belonged to the Kenyatta
family. That is what I get to understand -- I got to understand. And the people
gathered around there were planning to put it on fire, alleging that some of the
stuffed ballot papers marked in favour of Kibaki had been stored there. That is the
reason why they wanted to burn that facility. The facility is called Brookside.

Q. Now, the people who were gathered there, were they supporting one particular
party or other?

A.  Supporting ODM.

Q. And from your observations, what ethnicity were those people?

A.  They were mainly Luos, some few Luhyas and a few Kalenjins.
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Q. Now, you said a moment ago that the people gathered there were planning to
put it on fire and they were alleging --

MR HOOPER: I'm sorry, I'm just a little unclear. Was -- did the witness go to
Brookside, or not? I'm not clear.

MR PUGLIATTI: It seems clear to me, but I can ask the question again.

Q.  Witness, do you remember the name of the milk facility that you were passing
where you saw this crowd of people?

A.  Brookside Dairy.

Q. Now, you'd said that the crowd who had gathered there were planning to burn
it as it was being used to store stuffed ballot papers. How did you come to know
that? How did you learn that?

A. Imet people who had just come from that crowd that were familiar to me. In
fact I did not go close to where they were, but from a distance I could see what was
happening and that is what made me not pass through there, but I took another route
before I arrived there. So I was told by people that those people are planning to
burn.

Q. If you can, approximately how far from this crowd were you as you passed it?
A. About 8 -- 70 metres.

Q.  And the crowd that you'd seen gathered outside the dairy, are you able to
estimate approximately how many people may have been in that crowd?

A.  There were over a hundred.

PRESIDING JUDGE EBOE-OSUJI: We need to clear that up. Line 7, is it

seven -- eight or 70 metres?

THE WITNESS: 70 metres. Seven-zero.

MR PUGLIATTTI:
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Q.  Witness, did you hear any other information regarding supposed faked ballot
papers?

A. Yes. I1did hear, that was later in the evening, that a vehicle belonging to a
company - a public transport company - called Molo Line had been put on fire
because it was alleged that it was transporting some more stuffed ballot papers.

MR PUGLIATTI: Mr President, I have one follow-up question for the private
session -- for a private session.

PRESIDING JUDGE EBOE-OSU]JI: Private session.

(Private session at 12.18 p.m.) * Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in private session, your Honour.
PRESIDING JUDGE EBOE-OSU]JI:  Mr Pugliatti?

MR PUGLIATTTI:

Q.  Witness, could you just tell the Court where you heard that about the Molo Line
bus?

A. Many people were talking about it. AsI was going home I met other people
who had also decided to go home early because of the -- the riots, and then we talked,
we discussed, and that's when I got to first find out -- get to know or to hear that that
vehicle had been put on fire. Again in the evening, (Redacted), so many people
came there and they were talking about it and again I got to hear that that vehicle was
put on fire.

Q.  And from the Brookside Dairy, am I correct that you went straight home?

A. Iwent straight home.

MR PUGLIATTIL: Mr President, unless the Court has anything further, we can return
into open session?

PRESIDING JUDGE EBOE-OSU]JI:  We will return to open session.
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(Open session at 12.20 p.m.)

THE COURT OFFICER: (Interpretation) We are in open session, Mr President.
PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR PUGLIATTT:

Q.  Witness, now we were talking about 26 December. I'd now like to ask you
about 27 December, the day of the voting, of the election. If you could -- if I could
refer you to the sheet in front of you and if you could tell the Court, using the
numbers, where you voted that day?

A. Location1. Sorry, location 4.

Q. And the rest of the 27th was uneventful?

A.  Yes.

Q. I'd now like to take you forward to 30 December, to the day that the winner of
the election was announced, three days after the election. Do you recall that day that
the election was announced and were you following the results as they were being
announced?

A.  Iwas.

Q.  Once again, if I can ask you to use the sheet in front of you, could you tell the
Court where you were while you were listening to the results on the radio?

A.  Location 2.

Q. Now, from your recollection, can you tell the Court which candidate was
initially leading the voting on 30 December?

A. Raila Odinga.

Q. Did he remain ahead and in the lead throughout the day?

A. No, at some point toward the end of the announcement for the results he was

overtaken by Mwai Kibaki.
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1 Q. Canyouremember approximately at what time of day Mwai Kibaki overtook
2 Raila Odinga?
3 A. Itwasin the afternoon. Probably between 3 and 4, yeah, going 5.
4 Q. Now, Witness, I don't want you to say any names, but could you tell the Court
5 how people in your area reacted as Kibaki began to overtake Odinga?
6 A. They were very excited because previously when Raila was leading people were
7 not excited, but when results started coming in quick and he was overtaking people
8  were excited.
9 Q. Andin factlater that day Kibaki was announced as the presidential winner,
10 wasn't he?
11 A, True
12 Q. Can you recall approximately what time that was?
13 A. Itwasbeyond 4. Even around 4, or beyond.
14 Q. [Ijust want to take you back to your previous answer where you said that people
15 were excited as Kibaki was closing the gap. Could you just be a bit more specific?
16  Which people are you referring to?
17 A. The Kikuyu community.
18 Q. Now, when Kibaki was announced the winner, what was the reaction of the
19 people in Yamumbi?
20 A. There was general celebration and people came out of their homes to come and
21  join the others in celebrating.
22 Q. Did everybody celebrate?
23 A. I'msaying it is the Kikuyus mostly who celebrated, but clearly you could
24 see -- I could see some other communities. Like the Turkanas were not very -- in a

25  celebratory mood, and also some of the Luhyas who were living within Yamumbi
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1 also were not in a celebratory mood.
2 Q. These people who weren't in a celebratory mood, did they do anything? How
3 did they react?
4 A. Iremember there were some women from the Kalenjin community who had
5 come to sell milk and they did not finish selling it, so they withdrew and quickly went
6 back home.
7  MRPUGLIATTI: Mr President, I'd request once again we enter private session. I
8 have a discrete topic that I'd like to explore with the witness. I think it should take
9 about five minutes, probably no more.

10 PRESIDING JUDGE EBOE-OSU]JI: Private session.

11  (Private session at 12.26 p.m.)* Reclassified as Open session

12 THE COURT OFFICER: (Interpretation) We are in private session, Mr President.

13 MR PUGLIATTL:

14 Q. Now, Witness, now that Kibaki had been announced as the president, I'd like to

15 ask you did anybody come and speak to you at this point?

16 A. Yes, Irecall an incident where (Redacted)

17  (Redacted)

18 (Redacted) warned to run away from Yamumbi because the

19 Kalenjins had planned to attack Yamumbi that night.

20 Q. Where was this that (Redacted)

21 A. Within (Redacted) -- location 1.

22 Q. And did (Redacted) further to this warning, what (Redacted)

23  (Redacted)

24 A. Yeah, (Redacted) was so frightened, (Redacted) told me (Redacted) was going

25  to pack (Redacted) household belongings and take them to a safe place. (Redacted)
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(Redacted)

(Redacted)

(Redacted)

MR PUGLIATTI: Mr President, just for the transcript, at page 65 at line 21, it's we
believe (Redacted) with an (Redacted) not with an (Redacted) at the end. (Redacted)
Q. Now, the Kalenjin who had given (Redacted) this warning (Redacted)
(Redacted)

A. No.

Q.  What ethnicity was (Redacted)

A.  Kalenjin.

Q. And did (Redacted)

A. Yes, (Redacted)

(Redacted)

Q. Did (Redacted)

(Redacted)

A. Yes, (Redacted)

(Redacted) person number 6.

MR PUGLIATTI: Mr President, I believe we can re-enter public session, with the
Court's leave.

PRESIDING JUDGE EBOE-OSU]JI:  Public session.

(Open session at 12.30 p.m.)

THE COURT OFFICER: (Interpretation) We are in open session, Mr President.
MR PUGLIATTT:

Q. Now, Witness, still on 30 December, the day of the announcement, I'd like you

to cast your mind back to the evening of that day. Can you tell the Court if you
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recall hearing anything out of the ordinary on the evening of the 30th?

A.  Yes, that evening, around beyond 8, I received information, together with others
that had gathered outside, that a house belonging to -- I don't see the name -- person 9
had been put on fire by Kalenjins.

Q.  Person number 9, could you tell the Court if you know his ethnicity.

A.  Kikuyu.

MR PUGLIATTIL: Mr President, I have two follow-up questions further to that which
should be done privately, if the Court's minded.

PRESIDING JUDGE EBOE-OSUJI:  Private session.

(Private session at 12.32 p.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in private session, Mr President.
MR PUGLIATTTI:

Q. Now, Witness, in the public session you referred to the list and you said person
number 9 and I see there it says (Redacted) Could you explain to the Court who (Redacted)
was?

A. (Redacted) a resident of Yamumbi.

Q. And his -- he came and said his house had been burnt. Whereabouts was his
house located?

A. It waslocated (Redacted)

(Redacted)

Q. If you'd be so kind as to just spell the name of that (Redacted) for the benefit of the
Court.

A. (Redacted)-- no, -(Redacted)

MR PUGLIATTI: Mr President, I believe I can ask the remainder -- remaining

questions regarding this individual publicly.
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PRESIDING JUDGE EBOE-OSU]JI:  We go back to the public session.

(Open session at 12.33 p.m.)

THE COURT OFFICER: (Interpretation) We are in public session, Mr President.
MR PUGLIATTTI:

Q.  Witness, when person number 9 came and told you that his house had been put
on fire by the Kalenjins, did he tell you if he had seen anything else?

A.  Yes, he told me, together with others that we were with there, that he had seen
about six young Kalenjin men come to his house, and he was alone, so he took cover
in some bush within the -- the house -- | mean around the house, and he observed that
they poured something like petrol onto his house and then it went up in flames.

Q. Now, he told you that they were young Kalenjin men. Did he tell you
anything else about their appearance or what they looked like?

A.  Yes, he told me that they were having bows and arrows and that they had worn
a sleeveless top and then they had smeared themselves with some kind of paint on
their face and arms and they wore a short.

Q. Do you mean shorts?

A. A pair of shorts each.

Q. A pair of shorts. Thank you.

Now, he said they were young men. Was he able to tell you their ages
approximately?

A. He told us that they were young and yes, approximately like 16, 17, 18 years.

Q. And how did he know that they were Kalenjin?

A. He said that they were sure they were Kalenjins, that's what he said, and that
they had come from the direction of the Kalenjin farms.

Q. And did he say what they did after they had set fire to his house?
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A.  Yes, that from his location where he was hiding he saw them dash for the next
house that belongs to his neighbour, and while he was -- because he moved from
there after that and came towards our direction, he was able to see the neighbour's
house go up in flames again.

And this neighbour, what ethnicity was he --

Kikuyu.

-- or she for that matter?

> o >

Kikuyu.

Q.  Witness, am I correct that whilst this person was telling you this, you were
located at location number 1; is that right?

A.  True.

Q. And was anything else happening at this time at location number 1?

A.  Yes. Atlocation number 1, while that person, number 9, was narrating these
stories to us, many people were also coming in a rush from their homesteads and
reporting to us that their houses had been put on fire. They were mostly women and
children with their belongings.

Q. From whereabouts were these people arriving at the location?

A.  They were arriving from within the farm at -- from location 8, which is a -- a
location within the farm, and location 9.

Q. Canyou tell the Court whether those two locations, 8 and 9, are within

Yamumbi itself?

True.
Q. These people who were arriving, what ethnicity were they?
A. Kikuyu.
Q. And approximately how many people were there at this time?
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A.  There were around over a hundred, but the numbers kept increasing with time.
Q.  Witness, just -- just answer this question, and don't say any -- any more, but
what number did they reach eventually at location number 1?

A.  Around 300.

Q. Now, did you observe any houses burning that evening?

A.  Yes, Idid.

Q. Anddoyou--

PRESIDING JUDGE EBOE-OSUJI: What's your next question, Mr Pugliatti?

MR PUGLIATTTI:

Q.  Witness, do you know the names of the person who owned any of the houses
that you saw burning?

A.  Yes.

Q. Isthat -- is the name in front of you?

A. Thename is in front. Someone reported to us that a house belonging to person
number 10 had been put on fire and so (Redacted)

Q.  And what ethnicity is person number 10?

A. Kikuyu.

MR PUGLIATTI: Mr President, I have some follow-up questions which I'd like to
ask in private session, if the Court's minded.

PRESIDING JUDGE EBOE-OSU]JI: Private session.

(Private session at 12.41 p.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in private session, Mr President.
MR PUGLIATTTI:

Q. Now, Witness, this house that belonged to person number 10 that you saw on

tire, could you just describe the house that was on fire for the Court?
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1 A. Thehouse was (Redacted)
2  (Redacted)
3  (Redacted)
4  (Redacted)
5 Q. Soyou've described (Redacted)
6 (Redacted)
7 A.  Yes.
8 Q. (Redacted) on fire?
9 A. (Redacted)
10 (Redacted)
11  (Redacted)
12 (Redacted)
13 (Redacted)
14 Q. TI'll come to that in just a moment. I'd just like to ask you: You said (Redacted)
15 (Redacted)
16 A. (Redacted)
17  (Redacted)
18 Q. And approximately how many (Redacted)
19 A. (Redacted)
20 Q. Now, are there -- were there (Redacted)
21 (Redacted)
22 A. There were.
23 Q. And could you describe (Redacted)
24 A. (Redacted), I saw some two other

25 houses (Redacted) on fire.
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Q. And do you know the ethnicity of the owners of those houses?

A.  Kikuyu.

Q. And what about the houses that belonged to people other than Kikuyus, what
was happening to those houses?

A.  There was not that night, there was not a single house belonging to other
non-Kikuyus that was on fire.

Q. Now, the houses that were not on fire, the people who owned them, what
ethnicities were they?

A. Kalenjin.

Q.  You may have told the Court already, but I'll ask again: What was the name of
the area where number 10's house was?

A.  Location 8.

Q. Now, Witness, you said a few moments ago that (Redacted)

(Redacted), you saw another house that was on fire. Could you tell

the Court who that house belonged to?

It belonged to person number 13.

And person number 13 is what ethnicity?

Kikuyu.

And was it in the same area as the house (Redacted) or a different area?

> 0 > O

It was located within the farm, location -- in location 7.

MR HOOPER: We're still in private, I think. I don't know why.

MR PUGLIATTI: Mr President, we are still in private. The Court may have noticed
a few moments ago that the witness had said that he (Redacted)

(Redacted)

(Redacted) and this, we say, is rather identifying as he (Redacted)
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(Redacted)

Q.  So what was the distance between the house of person number 10 and the house
of person number 13?

A. About (Redacted)

Q. And did you see other houses in that area that were also on fire, or just person
number 13's house?

A.  The only house that was on fire was that that belonged to person number 13.

Q. Do you know the ethnicities of the -- of who owned the houses who weren't on
tire?

A. Repeat that question again.

Q. That was my fault, Witness. It was badly put. You said that person number
13's house was the only house in that area on fire. So the houses that were not on
tire, do you know the ethnicity of the people who owned those houses?

A. Yes,Ido. They are Kalenjins, all of them.

Q. And I'd like to ask you what was going through your mind at this point seeing
these houses on fire in these areas?

A. At this particular time, because people kept coming from other directions within
the farm, I felt that there must have been organised attacks against the Kikuyus, going
by the fact that it was only the Kikuyu houses that were being put on fire.

Q. And just so that we're clear, when you say "the farm," where are you referring to
precisely?

A.  Yamumbi.

Q.  So where did you go next?

A.  While I was (Redacted), after realising that these attacks might have

been organised and maybe more are to come, I went to (Redacted)
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(Redacted). And I told (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Q. Okay, Witness, I'll just pause you there. Do I understand you correctly then
that from person number 13's house, you returned in that case to location number 1?
A. Idid not go to person number 13's house, but from my -- where I was, I could
see it burning.

Q.  You were (Redacted)

A. Imoved from (Redacted)

(Redacted), I still could see the house

belonging to person number 13 burning.

MR PUGLIATTI: Thank you, Witness.

Mr President, the next set of questions can be elicited publicly.

PRESIDING JUDGE EBOE-OSUJI:  We go back to public session.

(Open session at 12.51 p.m.)

THE COURT OFFICER: (Interpretation) We are in public session, Mr President.
MR PUGLIATTTI:

Q.  Witness, just to remind you we're speaking publicly again, but I'd like to ask
you: As you were returning back to location number 1, on your way, did you see
anything or anyone unusual?

A. Yes. Aslwasreturning, very close I saw some about six or so young men or so
from the Kalenjin side of -- coming from location 7. Iretreated and hid in

some -- some bush, and they crossed a barbed wire fence towards the direction
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1  of -- the location isn't here -- the location of our farm.
2 Q. Now, could you describe how they looked?
3 A. They looked similar to what (Redacted) had described, that they had
4  topless -- sleeveless tops, painted themselves with some dominant white colour on the
5 face, with bows and arrows, and wore a pair of shorts.
6 Q. Wereyou able to tell what ethnicity these young men were?
7 A. Yes, Isaid that they were Kalenjin because they came from that direction.
8 Q. Now, could you just explain or describe for the Court how you were able to tell
9  that they were Kalenjin?
10 A. The mere fact that they came from location 7, which is purely a Kalenjin farm,
11  save for person number 13, convinced me that they were Kalenjins.
12 Q. Was there anything about them other than the direction that they were coming?
13 A. Idon't get that question properly.
14 Q. TI'll explain my question, Witness. You've said that they were Kalenjin men and
15 that they were coming from the direction of the Kalenjin area. And my question is:
16  Was there anything about their appearance, not the direction, but their appearance
17  thatled you to understand that they were Kalenjin?
18 A. Traditionally, it is the Kalenjins who use bows and arrows mostly, as opposed
19  to maybe other communities, and so that is what made me make that decision that
20 they were Kalenjins.
21 Q. Now, you said you were hiding as they went past you. How far away were
22 you from them?
23 A. Itwasabout 6 to 10 metres.
24 Q. What was the time approximately when this happened?

25 A. Itwasabout 10.
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So am I correct it was -- that it was night-time.
Night-time.

Could you describe how you could see them?

> 0 > O

They were visible because, although it was dark, but there was some moonlight
and I managed to see them, because they passed quite close to where I was, because I
remember at some point I actually came very close to them, then I retreated and then I
hid in the bush.

Q.  You described them as young men. Were you able to tell approximately their
ages?

A. Average of 18 years.

Q.  And could you describe how they were moving as they went past you?

A. Inoticed them when they were trying to pass through the barbed wire fence,
but as soon as they crossed that fence they rushed, as in they run.

Q.  Were they running as a group?

A.  They were running in a file, like there was someone at the front and the rest
followed in a line.

Q. And were they running at the same speed or at different speeds?

A. At the same speed.

Q.  Just answer this "Yes" or "No," Witness: Did you know or recognise any of
these individuals?

No.

Did you hear them say anything?

No.

And after they ran past you, did you see them do anything?

> O > O

I moved from where I was hidden and after some times I saw a house towards
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the direction that they had gone go on fire.

Q.  Just using the sheet in front of you, if you can, tell the Court where that house

was?

A. It was located within location 8.

Q. Did you know the owner -- the ethnicity of the owner of that house?
A.  Yes.

Q. Could you tell the Court?

A.  Kikuyu.

MR PUGLIATTIL: Mr President, I note the time. That would be perhaps a
convenient moment to pause?

PRESIDING JUDGE EBOE-OSU]JI: It is indeed time for the lunch-break.

Witness, we will take our lunch-break now and come back at 2.30 and you will rejoin
us at that time.

The blinds will come down so that the witness is ushered out of the courtroom.
(Closed session at 13.00 p.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in closed session, Mr President.
(The witness stands down)

PRESIDING JUDGE EBOE-OSU]JI: The Court will rise.

THE COURT OFFICER: All rise.

(Recess taken at 1.00 p.m.)

(Upon resuming in open session at 2.40 p.m.)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

Welcome back, Witness.
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We're in open session, Mr Pugliatti.

MR PUGLIATTI: Mr President, if we could enter private session for a few questions. I
estimate five minutes or so. I would be grateful.

PRESIDING JUDGE EBOE-OSU]JI: Private session then.

(Private session at 2.41 p.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We're in private session Mr President.

MR PUGLIATTTI:

Q.  Witness, good afternoon. Welcome back. Ijust want to take you back to something
that you said towards the end of the session before lunch, and I'm looking at page 75 of our
real time transcript here. You told the Court: "...I went to (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Do you recall that?

A. Ido.

Q. Sodid you (Redacted)

(Redacted)?

A. Yes. (Redacted) person

number 14.

Q. And where did person number 14 live? Where was this location?

A.  Within Yamumbi.

Q. And how did you know this person?

A. (Redacted). That's how I

knew him.
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1 Q. And canyou tell the Court what ethnicity he was?

2 A. Kikuyu.

3 Q. Whattime did you arrive at person number 14's house?
4 A. Testimate that I arrived there a -- (Redacted)

5 Q. Andyousaid that you were going to (Redacted)
6 (Redacted)

7 (Redacted)

8 A. (Redacted) so I thought.

9 Q. Which police station are you referring to?

10 A. (Redacted) police station.

11 Q. Now, how long did it take you to get from location number 1 to this person's house?
12 A. [Ittook (Redacted)

13 Q. And did you see other people on the way?

14 A. Yes, indeed. (Redacted)

15 (Redacted)

16 Q. And how many of these people were also fleeing with you?

17 A.  About 300.

18 Q. You said they were fleeing their homes. What had happened to their homes?

19 A. Most of them their houses had been burned already because they were neighbouring the
20 Kalenjin, and the others were fearful that they might be attacked because they were close to
21  the houses that had already been burned.

22 Q. Andjustto be clear, the people that were fleeing with you were what ethnicity?

23 A, Kikuyu

24 Q. You said their houses had been burnt. Did you see houses burning as you were

25 travelling to this person's house?
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Yes. From the location that I was, we were travelling, I could see burns of fire from

different locations, particularly in location 8 and 9.

Q.

Now, when you arrived at this person's house, person number 14, what did you see

when you arrived there?

A.

I found there were so many people there, some few men, but the majority of them were

women and children and they were struggling to find a space where to put their mattresses

because they had run away with mattresses and blankets. That -- the

how -- the -- person 14's house was big and so they were trying to find a place where they

could place their blankets and mattresses.

Q.

And just to be clear, are these the same people that were travelling on the road with you

or were they already there when you arrived?

A.
Q.
A.

Q.

When I arrived there, there were others that we found already there.
So how many people were already there approximately when you arrived?
I said about 300 in total, those that I travelled with and the ones that I found them.

And the people who were already there, were they Kikuyus like the people you

travelled with?

A. Yes.

Q. Now, (Redacted)

(Redacted)?

A (Redacted)

Q. Could you explain why you (Redacted)
A. (Redacted)

(Redacted)

(Redacted)

MR PUGLIATTIL: Mr President, I believe we can re-enter the public session at this stage.
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1 PRESIDING JUDGE EBOE-OSUJI: We go back to public session then.
2  (Open session at 2.48 p.m.)
3 THE COURT OFFICER: (Interpretation) Mr President, we are in open session.
4 MR PUGLIATTI:
5 Q. (Redacted)
6 (Redacted)
7 A. (Redacted)
8 (Redacted)
9 (Redacted)
10 (Redacted)
11  (Redacted)
12 (Redacted)
13 (Redacted)
14  (Redacted)
15 Q. Andjustto be clear, this person, is this the owner of the house that you had seen earlier?
16 A. True.
17 Q. Now, the people that you said were fleeing, could you tell the Court what their ethnicity
18 was?
19 A. Kikuyu.
20 Q. And did they say what had happened to their houses?
21 A. Yes. They said that some of -- some had already had their houses burnt and others
22 were fleeing because of fear, because they were neighbours to the house that had already
23 burnt, and they felt they were not safe.
24 Q. Now, do you remember at what time approximately you reached location number 1?

25 A. Yes,around 11.
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Q. And what did you see when you arrived there?

A.  When arrived there, there was so many other young people, especially from the
Kikuyu community, outside there talking and discussing about the events that were
happening about the burnings.

Q.  And were they discussing Yamumbi?

A.  They were not only discussing Yamumbi because occasionally in the crowd someone
would receive a call from other locations within the larger Uasin Gishu saying their farms had
been attacked specifically. Ialso received a call, but that was a little earlier before I took
(Redacted) -- I mean, I --

PRESIDING JUDGE EBOE-OSU]JI:  Wait, wait, wait, wait. Let's go to private session now.
(Private session at 2.52 p.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We are in private session, Mr President.

MR PUGLIATTIL:  We're submitting something now, Mr President.

Q. Mr Witness, we're in private session now, so it might be a little bit easier, but you
said -- let's -- let's take the two things that you said one at a time because you said you had
received a call and you said that other people were receiving calls. So, first of all, the call
that you received, what did -- what was the content of that call?

A. The content of -- it was a little earlier before I took (Redacted)

It came from (Redacted), in location 16, that (Redacted), the Kalenjins had attacked

their homestead and completely put all the homes or the houses in fire.

In fact, he was calling me from a place where he said he had hidden and he was

talking to me in a low tone, just that he could not be heard. Iremember I had also

tried to call him around that same time, but he could not pick my phone. So when

he called me, he told me I should not call him again because he's fearful that when he

speaks these attackers were passing very close to where they were hiding and they
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may just hear them or him speak.

I also received --

Q. I'msorry, Witness, let me -- let me just stop you there. Ijustwant to ask one
clarification question. We're in private session so I understand you've been using the
numbers, and that's been advisable. But the location of (Redacted), could you just tell the
Court where (Redacted) was calling from?

It's called (Redacted)

And where is (Redacted)

(Redacted) is in area (Redacted)

Could you -- could you spell for the record (Redacted)

(Redacted)

I see we had that. And (Redacted), could you spell (Redacted)

(Redacted)

O - O O

Do you recall at approximately what time that call took place?

Yes. It was around -- it was around (Redacted)

PRESIDING JUDGE EBOE-OSUJI:  Mr Pugliatti, I've just signed a redaction from delayed
broadcast order, but it only says (Redacted) That is what is now being removed from the
delayed broadcast, but you may consider whether it isn't safer to also remove from delayed
broadcast the story about (Redacted)

(Redacted)

because it looks like these might be distinct stories.

MR PUGLIATTI: Mr President, you're quite right. And in fact when we'd canvassed those
issues earlier, it had been privately, so we'll make the necessary request.

PRESIDING JUDGE EBOE-OSUJI: Witness, when you -- when we're in public -- in the

public session, be careful about relating during that session some unique stories that not too
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1 many people might have experienced or discussions you may have had that are unique in the
2  circumstances so that the person with whom you had that discussion may more easily figure
3 out thatitis you who is testifying.
4  THE WITNESS: Okay.
5 PRESIDING JUDGE EBOE-OSUJI: Things like that we are trying to avoid.
6 THE WITNESS: Okay.
7 MR PUGLIATTL
8 Q. So, Witness, you had told me and -- the Court, rather, about the call from (Redacted).
9 And thenI--you said "I also received" and then I interrupted you, so please continue with
10  what you were saying.
11 A. Yes. Ireceived a call from person 15 -- or I don't actually remember whether it's me
12 who called or it's her, number 15, saying that (Redacted), they
13  had been attacked, and they flee toward (Redacted) in that location.
14 Q. And just for the record where was that person referring to that she had to flee from?
15 A. (Redacted)
16 Q. Now, finally, you said that people were receiving reports on their phones from locations
17  across Uasin Gishu that had been attacked, people at the location number 1. Do you recall
18  what locations they were receiving reports about?
19 A. Yes. Irecall they were receiving reports from Huruma in Eldoret, Tairi-Mbili,
20 Maili-Nne. The other places were Burnt Forest and Kimuri.
21 Q. Witness, just bear with me and assist with some spellings. I think we had Huruma, but
22  the second place you said was Tairi-Mbili. Can you spell that?
23 A,  T-A-I-R-I-M-B-I-L-L.
24 Q. And Maili-Nne?

25 A. M-A-I-L-IT- N-N-E.
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Q.  And I think we had Burnt Forest, but the last place that you said was Kimuri. Could
you spell Kimuri, please.

A.  K-I-M-U-R-L

Q. Now, Witness, did you stay at location number 1, or did you return to person
number 14's house to (Redacted)

Yes, I returned.

So how long were you at location number 1 for before you returned?

(Redacted)

And what time did you arrive back at number 14's house?

After (Redacted)

And could you hear or see what was happening in Yamumbi at this time?

> o > O » 0O »

More and more people were streaming in from location 8 and 9. And while I was there,
I remember I made a call to person number 17, because I felt it was not safe to stay at that
location, because the burnings were continuing and they were coming towards the direction
where the home of this number 14 is. So I thought let me call her and ask if we could go
there if there was trouble at location 14. (Redacted)

(Redacted)

So I asked her: (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

24.06.2014 Page 74



ICC-01/09-01/11-T-121-Red-ENG WT 24-06-2014 75/98 NB T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 18 August 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0405

(Redacted)

(Redacted)

Q. Okay, Witness. Let me ask you this: Where were (Redacted) at this time?
They were (Redacted)

(Redacted)

Yes.

S

And did you (Redacted) at person number 14's house?

A. Yes, I (Redacted).

Q. Okay. So continuing into the next day, I'm asking you now about 31 December. (Redacted)
(Redacted)

A. Yes. Iwentback to location 1.

MR PUGLIATTI: Mr President, I believe we can continue in public session if the Court is
minded.

PRESIDING JUDGE EBOE-OSUJI:  Back to public session then.

(Open session at 3.04 p.m.)

THE COURT OFFICER: (Interpretation) We are in public session, Mr President.

MR PUGLIATTTI:

Witness, at what time in the morning did you go to location number 1?

Between 6 and 7.

And were there people there when you arrived?

Yes, there were people.

How many people were there?

About a hundred people.

o > 0 > 0 > 0O

And did anything happen at location number 1 or did anybody arrive at location

number 1 that morning?
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A.  Early in the morning between the time I arrived and 9, there were just discussions and
reviews among us, the Kikuyus, about what had happened the previous night. There was no
major incident. But approaching 10 there I remember person number 18 arrived in a saloon
vehicle with two policemen and he stopped at location 1 where we were.

Q.  Witness, I'll -- I'll just stop you there. Did person number 18 say why he was there?
Just answer that question.

A.  Yes.

Q. And why -- why -- why had he come?

A.  That was the route towards his home, and he passed there with the police so that they
could help him gain access to his home and get his family and his property.

MR PUGLIATTIL: Mr President, I have one or two follow-up questions for private session.
PRESIDING JUDGE EBOE-OSU]JI: Private session.

(Private session at 3.06 p.m.)* Reclassified as Open session

THE COURT OFFICER: (Interpretation) We're in private session, Mr President.

MR PUGLIATTTI:

Q. Witness, did -- did you (Redacted)

(Redacted)

A.  Tdid.

Q. And what did you (Redacted)

A. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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1 (Redacted)
2  (Redacted)
3 Q. And did person number 18 stay or leave at this point?
4 A. He left with the police.
5 Q. Anddo youknow what happened to person number 18 when he went to retrieve his
6 property?
7 A. Yes. (Redacted)
8 (Redacted)
9 (Redacted)
10 (Redacted)
11  (Redacted)
12 (Redacted)
13 (Redacted)
14  (Redacted)
15 Q. Andhow about person number 18?
16 A. He wasa Kikuyu.
17 Q. Now, you said that person number 18 left while you were still at location number 1.
18  After he left with those policemen, did you notice anything occurring or taking place nearby?
19 A. Yes. The people that I were with, the Kikuyus, were talking and saying that there was
20 some (Redacted) at the home of person number 19.
21  And so there was that discussion. And then after some time, person number 19 arrived
22 accompanied by person number 20.
23 Q. Okay. Sothe home of person number 19, where was that situated?
24 A. Inlocation number 7.

25 Q. And how far is this approximately from where you were at location number 1?
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1 A. About (Redacted)

2 Q. And could you see his home from where you were?
3 A Yes.

4 Q. And whatdid you see?

5 A. First, we -- (Redacted)
6 (Redacted)
7 (Redacted)
8 Ialsosaw --
9 Q. One--one moment, Mr Witness. When you saw (Redacted)
10  (Redacted), what time was this approximately?
11 A. About (Redacted)
12 Q. And can you describe for the Court -- (Redacted)
13 (Redacted)

14 A. It was (Redacted)
15 (Redacted)

16 Q. When you say a (Redacted) do you mean (Redacted)

17 A. No, (Redacted)

18 Q. Yousaid you saw (Redacted)

19 A. From the position where I was, (Redacted)

20 (Redacted)

21 Q. Now, yousaid it's (Redacted). Could you just describe
22  approximately (Redacted), if you can?

23 A. There was (Redacted)

24  (Redacted)

25 Q. Andhad you seen (Redacted) before?
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1 A Yes.
2 Q. Under what circumstances had you seen them before?
3 A. (Redacted)

4 Q. Soyou say that there is (Redacted). How would one refer
5 to (Redacted), if one wanted to refer to (Redacted)
6 A. The (Redacted)

7 Q. Now, person number 19, can you tell the Court who that is?

8 A. He was (Redacted)
9 Q. Anddidhelive (Redacted)
10 A. Yes.
11 Q. Who did he live there with?
12 A. Tomy understanding he lived there with (Redacted)
13 yeah.
14 Q. And what was person 19's ethnicity?
15 A. Kalenjin.
16 Q. And at the time in 2007, how old was he approximately?
17 A. Probably about (Redacted) years.
18 Q. Now, the location of (Redacted)
19 A. (Redacted)
20 Q. Canyou describe where it is, please?
21 A. Location number 7.
22 Q. Andam/I correct that (Redacted)
23 A. Correct.

24 Q. Now, you said that you had -- (Redacted)

25 (Redacted)
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A. (Redacted)

Q. And (Redacted)

A. Icannot remember.

Q. Haditbeen along time? Do you know how long approximately (Redacted)
(Redacted)

A. Repeat the question.

Q.  Yes, I'm sorry, that was my fault. At the time, on December 31, (Redacted)
(Redacted)

A. Like - like (Redacted).

Q. (Redacted)

A. (Redacted)

Q. (Redacted)

A. (Redacted)

Q. (Redacted)

A. (Redacted)

(Redacted)

(Redacted)

Q. Sojust help me understand, you -- (Redacted) is that
correct?

A. (Redacted)

Q. (Redacted), I see. So in comparison to (Redacted) in the
area, would you describe person 19's (Redacted)

(Redacted)

A. (Redacted)

Q. Wasit (Redacted) in the area?
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1 A Yes.
2 Q. (Redacted)
3  (Redacted)
4  (Redacted)
5 (Redacted)
6 Q. Now, Witness, would you know if person 19 (Redacted)
7 (Redacted)
8 A. (Redacted)
9 Q. (Redacted)
10 A. (Redacted)
11 Q. Now, going back to (Redacted), could you just
12 describe them once again for the Court?
13 A. (Redacted)
14  (Redacted)
15 Q. Witness, what was the last thing you said?
16 A. (Redacted)
17 Q. They were (Redacted)?
18 A. Yeah
19 Q. Now, you said that there were approximately (Redacted). Could you describe how
20 they (Redacted)
21 A. They were (Redacted)
22  (Redacted)
23 Q. (Redacted)
24 A. (Redacted)

25 Q. AndIknow I've asked you this before, but could you explain again how you came to
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(Private Session)

1 that conclusion?
2 A. (Redacted)

3  (Redacted)

4  (Redacted)

5 (Redacted)

6 (Redacted)

7 (Redacted)

8 (Redacted)

9 Q. Witness, I'mjust going to pause you there.
10

have some questions about the (Redacted)

11 Now, you said a few moments ago that (Redacted)

12 (Redacted). So my question is:
13 Was -- was this (Redacted)
14 A. (Redacted)
15 Q. And could you describe what (Redacted)?
16 A. (Redacted)
17 Q. Sojustto be clear, did -- (Redacted)
18 A. Yes.
19 Q. And what (Redacted)?
20 A. (Redacted)
21 Q. And (Redacted)?
2 A. Yes.
23 Q. And (Redacted)?
24 A. Average (Redacted)
25 Q. And (Redacted)?
24.06.2014
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1 A Yes.
2 Q. And (Redacted)
3  (Redacted)?
4 A. I'dsay that (Redacted)
5 Q. And did you recognise (Redacted)?
6 A. No.
7 Q. And were you able to ascertain (Redacted)?
8 A. Yes Ididlater. (Redacted)
9 (Redacted)
10 (Redacted)
11 Q. Did you see (Redacted)
12 A. (Redacted)
13 PRESIDING JUDGE EBOE-OSUJI:  Hold your question, Mr Pugliatti.
14 Witness, you said (Redacted). Are you talking about number 20?
15 THE WITNESS: Yes.
16  PRESIDING JUDGE EBOE-OSUJI:  That's who you meant when you said (Redacted)
17 (Redacted)?
18 THE WITNESS: Yes.
19  PRESIDING JUDGE EBOE-OSUJI: Thank you.
20 MR KIGEN-KATWA: Mr President, I was wondering whether my colleague could consider
21  doing this in public.
22 MR PUGLIATTI: I appreciate the request, but unfortunately I don't think that's going to be
23 advisable. (Redacted)with many identifying features. As the
24  witness has intimated, (Redacted)

25 Q. Witness, you referred to person number 20 as (Redacted). We're in private session. What
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was that person's name?

A. (Redacted)

Q.  And this person (Redacted) where exactly?

A. (Redacted)

Q. And can you tell the Court (Redacted)? What does (Redacted)
(Redacted)

A. Tunderstand (Redacted)

Q.  The first -- the first name, could you spell that for the Court please?
A. (Redacted)

Q.  So Witness, I'm still asking you about (Redacted). You've
described (Redacted). Did you see

(Redacted)

A.  Repeat the question.

Q.  You told the Court that you saw (Redacted)

(Redacted)

Yes.

Did you see (Redacted)

Yes, I saw, but I (Redacted)

And (Redacted)?

> o >

The same.

Q. Now, at this point, were you able to see anything that was taking place (Redacted)
(Redacted)?

A. (Redacted)

(Redacted)

Q. Did you see anything (Redacted)
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I don't understand that question.

I'll restate it. Was the -- was (Redacted)?
I wouldn't tell.

And why is that?

Because (Redacted)

Are you able to estimate the size of (Redacted)?

It's around (Redacted)

Can you provide any further detail or description of (Redacted)?

I can only visualise seeing it (Redacted)

o o> 0 > 0 » 0 > 0O >

When you say that it (Redacted), can you possibly

explain or describe what -- what you mean by that?

A. (Redacted)

(Redacted)

Q. Am/I correctit's (Redacted)

A. (Redacted), correct.

Q. So Witness, where were you positioned at this point that you were seeing (Redacted)
(Redacted)

A. At the border between position -- location 1 and location 7.

Q. And how far away approximately were you from (Redacted) at this location
between -- at this border?

I said it's about (Redacted)

Now, you said earlier that at a certain point person number 19 (Redacted)
Yes.

(Redacted)

> O > O

I did not.
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o > 0O

(Redacted)

(Private Session)

ICC-01/09-01/11

I saw him (Redacted) together with person number 20.

(Redacted)

Yes. While they were talking to us, (Redacted)

(Redacted)

Q.

>

o o> 0 > 0 » 0 > 0O >

And were you able to ascertain the ethnicity of (Redacted)

(Redacted)

And I may have asked you this, but person number 20, what was his ethnicity?

Kalenjin.

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)
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Q. Now, while this was happening, did person number 19 say anything?

A. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Q. And can you tell the Court whether at this stage location number 1 had been attacked
yet?

A. No.

Q. (Redacted)

(Redacted)

A. (Redacted)

Q. (Redacted). Could you just describe (Redacted)

(Redacted)

A. (Redacted)

PRESIDING JUDGE EBOE-OSU]JI:  Mr Pugliatti, perhaps you should clear up on the record,
for the record further who were (Redacted)

(Redacted)

(Redacted)

MR PUGLIATTI: Absolutely, Mr President.

Q.  Witness, I want to ask you a couple of quick questions. You said a few moments ago
that person number 21 (Redacted)

A. Yes.

Q. Canyou tell the Court what ethnicity person 21 is?

A. A Kikuyu.
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(Private Session)
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Q. And you've also told the Court that (Redacted), person 20, said that (Redacted)

(Redacted)
(Redacted)
A. (Redacted)

(Redacted)

Q. And tobe clear, (Redacted)? Where was he referring to?

A. (Redacted) location 1 to location 7.

Q. Now, how did people (Redacted)

A. (Redacted)
(Redacted)
(Redacted)
(Redacted)
Q. (Redacted)
(Redacted)
A. (Redacted)
(Redacted)
(Redacted)
(Redacted)
Q. (Redacted)
(Redacted)

A. Yamumbi.

(Redacted)

Q.  Witness, just to ask you about person 20, do you know are there any more details you

can provide the Court as to who this person is (Redacted)

A. He was (Redacted)

(Redacted)
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Q. Now, (Redacted), what happened next?

A. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Q.  Witness, I'll just -- I'll just pause you there because I still -- I'll come to that, but I still do
have questions about your encounter with person 19 and person 20. (Redacted)
(Redacted)

(Redacted)

And you said that person number 20 (Redacted)

Yes.

Did you see that?

Yes.

o > 0 > 0O

And were you able to tell what language he was speaking (Redacted)

A. (Redacted)

(Redacted)

Q. Now, around you could you see any houses burning?

A. At that time there was no house burning.

Q. And what about location number 1, were people still arriving at location number 1?

A.  Yes. Most of them were coming back from location number -- number 13 and location
number 10 to come and try to salvage their properties because they had previously run away
during that night.

Q.  And at this point did you see anybody else (Redacted)
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(Redacted)?

A. Ican't remember.

Q. Did you see any other Kalenjin individuals?

A. Yes. There were other individuals, (Redacted)

(Redacted)

Q. Can you describe who these other individuals that you saw were?

A. I--Tactually don't -- don't know who they were because they were (Redacted)
(Redacted)

Q.  Witness, I'm going to ask you about moving onto location number 10, but before I do,
what was the last thing that you saw at location 1 before you left?

A. Ican't remember.

Q. And I know I asked this not so long ago, but had location number 1 been attacked by
this point?

A. No.

Q.  Which locations in Yamumbi had been attacked?

A.  After Ileft location 1 -- when I was leaving location 1, location 9 (Redacted)
(Redacted)

(Redacted) location 9, at that point, was now being attacked.

Q. And were you able to see who was conducting that attack?

A. AsImoved -- as I moved towards location 10, I was able to see a huge number of people,
probably thousands on the other side of Yamumbi standing at the edge while some houses
were burning toward (Redacted) location 9.

Q.  These thousands of people that you saw, were you able to tell what ethnicity they were?
A. Iconvinced myself that they were Kalenjins since they were on the other side that

belonged to the Kalenjin land.
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Q. Inlocation number 9, predominantly which ethnic group is living there?

A. Location number 9, (Redacted)

(Redacted)

Q.  You said that you saw houses burning at this location. Are these houses that you'd
previously seen burning or different houses?

Different houses.

And do you know the ethnicity of the owners of these houses?

Yes, Kikuyu.

And from there did you make your way to location number 10?

> o > O »

Yes. Iwasnotinahurry. Iwentslowly asI was receiving reports of how the
burnings were done. People were fleeing en masse, and we were sympathising with those
whose houses had been burned, but finally I arrived at location 10 at around midday.

Q. Now, the people who you were sympathising with whose houses had been burnt,
where were those people from?

A. They were from location 9 and another location called (Redacted) within Yamumbi, at
(Redacted) location 9.

Q. Could you spell (Redacted), please?

(Redacted)

What time did you arrive at location number 10?

Around midday.

Is location number 10 still in Yamumbi or is it in a different area?

Still in Yamumbi, (Redacted)

And how far is it from (Redacted)

Actually (Redacted)

e o> 0 » 0 > 0 2

What is (Redacted) of Langas called?
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A. It's the lower side of Kisumu Ndogo.

Q. Now, as you arrived at location number 10, were you able to see or hear whether
anything was going on or happening at Kisumu Ndogo?

A. Yes. Icould hear also by myself that there were a lot of banking and screaming coming
from the direction of Kisumu Ndogo. I could also see a lot of smoke coming out from
location number 10. I also met people who had businesses at Kisumu Ndogo who were at
(Redacted), they had run away from Kisumu Ndogo starting on the 29th because violence had
broken out there. Starting from on the 29th and going forward until that time when I arrived
there.

Q.  These business owners from Kisumu Ndogo, what ethnicity were they?

A. Kikuyu.

Q. Did you stay at location number 10 or did you move on to another place?

A. Istayed at location number 10 until in the evening. There were so many people who
were there, so we talked until evening, where we were receiving reports, and when -- and
other people would be called when we're still there, so we got updated, including myself, but
eventually, in the evening, I went to location 17.

Q.  And before I ask you about that, the people that were at location 10, you said there was
so many, can you estimate approximately how many?

PRESIDING JUDGE EBOE-OSU]JI:  And that raises a question why a lot of this is in the
private session.

MR PUGLIATTL: Iimagine we can move into public at this -- at this phase.

PRESIDING JUDGE EBOE-OSU]JI: Public session.

(Open session at 3.52 p.m.)

THE COURT OFFICER: (Interpretation) We are in open session, Mr President.

MR PUGLIATTTI:
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1 Q. Witness, we've moved into open session, so just a reminder to use the sheets in front of
2  you to refer to locations or names, but you were telling the Court how you're at location
3 number 10 and that there were many people there, and I asked you if you could estimate how

4 many people were present at location number 10 that evening.

5 A. More than a thousand.

6 Q. And what ethnicity were these people?

7 A. They were mostly Kikuyus, but also I saw a friend of mine who was -- who is a Kisii.
8 Q. And from where had these people come?

9 A. Mostof them had come from Yamumbi and the others had come from the areas
10  around -- around location number 13.
11 Q. And you said that while you were there you were receiving reports from these people.
12 Did they say what had happened to their properties?
13 A. Yes. They said that their properties had been put on fire and other properties had been
14 stolen.
15 Q. And did they say who had put their properties on fire or stolen their -- stolen their other
16  properties?
17 A. Atlocation 13 it is the Luos, but the other location is -- it was Kalenjins.
18 Q. Now, you told the Court that you eventually made it for the evening to location number
19 17, is that correct?
20 A. Yes, correct.
21 Q. What time did you arrive there?
22 A. Sixin the evening.
23 Q. AndifIcanaskyouto--
24  PRESIDING JUDGE EBOE-OSUJI: Mr Pugliatti, is the word "stolen"? Idon't know. It's

25 up to you.
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1 MRPUGLIATTL I'm not sure which line your Honour is referring to.
2  PRESIDING JUDGE EBOE-OSUJI: It's not about what appears in the transcript. It's the
3 conceptitself. Stealing property in the context of burning property in those circumstances, is
4 that what you mean or is it something else?
5 MRPUGLIATTI: I can certainly ask the witness.
6 Q. Witness, just going back to the reports you received at location number 10, and you said
7 that people had said that their properties had been put on fire and other properties had been
8 stolen. Can you just explain what kind of properties you mean when you said that they
9 were stolen?
10 A. The people I met at location 10 from location 13, that area which is location 15 were
11  mostly business people, were business people actually, and they owned shops and hardwares.
12 And these shops and hardwares were first of all broken into, stolen all their
13  items -- some -- most of their items stolen and then the house were put on fire.
14  PRESIDING JUDGE EBOE-OSUJI:  You mean looting?
15 THE WITNESS: Yes, looting.
16 MR PUGLIATTL:
17 Q. Witness, I've almost finished for the afternoon, but if I can ask you to see if the names
18 are on the sheet in front of you, and if you can tell the Court who you may have met when

19 you arrived at location 17 that evening.

20 A. Whenl arrived at location 17, I met persons number 24, 25, and 26.

21 Q. And did you and those persons spend the night at location number 177

22 A. Repeat that question.

23 Q. You and the people that you met with, did you spend the night at location number 17?
24 A. Yes.

25 MR PUGLIATTI: Mr President, I note the time and that would be a good moment for us to
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rise if the Court is minded. We've come to the end of that segment and will be continuing a
new segment.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much. We will adjourn for the day,
Witness, and you will join us again tomorrow. One minute, please.

As already informed everyone, we will be -- there is a plenary of Judges happening in

the afternoon, but we will be sitting tomorrow at 9.30 in the usual course. We will

not be sitting in the afternoon. That's to remind you. Okay.

So Witness, we will be meeting again tomorrow. You will rejoin us at 9.30 in the

morning. The blinds will come down so that the witness is ushered out.

MR HOOPER: I'm wondering if my friend could indicate how much longer he'll be with this
witness.

PRESIDING JUDGE EBOE-OSUJI: That's a good question.

MR PUGLIATTIL:  Well, we're making progress and it's -- it's -- we're certainly more than half
way. We're -- we're very confident we'll finish before the lunch adjournment tomorrow, and
with a good wind, we may even finish at the end of the first session. So we'll certainly be
done at some point tomorrow.

MR HOOPER: Well, all I can say is if you can finish in the first session, we'll finish with this
witness tomorrow.

MR PUGLIATTI: Just to seek a clarification from the Chamber, if that means that there are
two sessions tomorrow, as opposed to the usual three, then we'll certainly do our best to
complete by the end of the first session. It's -- it would be a strong ambition of ours to do so.
PRESIDING JUDGE EBOE-OSUJI:  What I understand is if you finish by 11, is that the
understanding, Mr Hooper? That's your point?

MR HOOPER: Yes, from both -- both of us.

PRESIDING JUDGE EBOE-OSUJI:  And if you finish by 11, the Defence would be done by
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lunch-time tomorrow.

MR HOOPER: Well, subject to any extensive questioning from victims, if there are --
PRESIDING JUDGE EBOE-OSU]JI:  From victims' counsel you mean.

MR HOOPER: Victims' counsel, yes.

MR PUGLIATTI: We'll do our absolute best. We don't want to bind ourselves to that at
this -- at this stage, but we're optimistic, but we will do our best.

PRESIDING JUDGE EBOE-OSU]JI:  And that kicks the ball into your court, Mr Nderitu. Do
you so far foresee --

MR NDERITU: Thank you, Mr President, your Honours. I do not intend to be very long,
so I still see that if Mr Pugliatti is able to finish by 11 o'clock, then we should all be able to
tinish by lunch-time.

MR KIGEN-KATWA: Mr President, on our part we do not intend to ask any questions.
There's a certain order of cross-examination that you had mentioned in the morning. We
would have very much wished that the victims' common representative takes over after the
Prosecution so that we can make an informed decision on our part whether we need to ask
any questions.

PRESIDING JUDGE EBOE-OSU]JIL:  You're quite right, but I had also understood Mr Hooper
to have spoken on behalf of the both of you.

MR KIGEN-KATWA: Absolutely.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MR KIGEN-KATWA: And we are very anxious to finish before --

PRESIDING JUDGE EBOE-OSUJI:  All right. We will leave it at that for now.

MR HOOPER: And just to follow on, it would greatly assist us if we could then know when
the next witness is going to give evidence. The inconvenience to the Defence with these

breaks is far greater than of course it is to the Prosecution, who reside here, who work here
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1 and are based here. But it appears to us that we may be going over quite a period of time
2  before the next witness may come. We object to that. We'd ask that the next witness be
3 brought here as soon as possible and that the Prosecution, to put it bluntly, get their act
4 together and get this witness here so that we're not having to come back in a fortnight or a
5 week's time.
6 PRESIDING JUDGE EBOE-OSUJI: So we're now talking beyond this particular --
7 MRHOOPER: Yeah.
8 PRESIDING JUDGE EBOE-OSU]JI:  -- witness?
9  Mr Pugliatti, the next question is when are you putting on your next witness after this one?
10 MR PUGLIATTI: Well, of course there are many moving parts and it's not entirely the
11  subject of the Prosecution's control. There's also the availability of the next witness and that
12 person's personal and professional obligations. But we were aiming to put this person on in
13 the first week of July, but we can make inquiries at our end and revert to the Chamber and to
14 the parties once we've spoken to the VWU as well who are also involved in bringing this
15  witness to The Hague to testify.
16 PRESIDING JUDGE EBOE-OSU]JI: Well, let's -- let's leave the discussion at that for now.
17 Let's -- if we need to return to it tomorrow with some time, then we will do that.
18  The blinds will come down and the witness will be ushered out of the courtroom.
19 (Closed session at 4.03 p.m.)* Reclassified as Open session
20 THE COURT OFFICER: (Interpretation) We're in closed session, Mr President.
21  (The witness stands down)
22 PRESIDING JUDGE EBOE-OSUJI:  The Court will rise.
23 THE COURT OFFICER: All rise.

24 (The hearing ends in closed session at 4.04 p.m.)* Reclassified as Open session

25 RECLASSIFICATION REPORT
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3 transcript with its redactions becomes Public.
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