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1 International Criminal Court
2  Trial Chamber V(a) - Courtroom 1
3 Situation: Republic of Kenya
4 In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap
5 Sang-I1CC-01/09-01/11
6 Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia and Judge Robert
7  Fremr
8 Trial Hearing
9 Thursday, 20 February 2014
10  (The hearing starts in open session at 9.39 a.m.)
11  THE COURT USHER: All rise.
12 The International Criminal Court is now in session.
13  Please be seated.
14  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
15 Court officer, please call the case.
16 THE COURT OFFICER: (Interpretation) Thank you, your Honour. Situation in
17  the Republic of Kenya, in the case of The Prosecutor against William Samoei Ruto
18 and Joshua Arap Sang, ICC-01/09-01/11. We are in open session, your Honour.
19 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
20 Appearances remain as they were yesterday?
21 MR STEYNBERG: No, your Honours. We have some changes on the Prosecution
22 side. Iremain here, Anton Steynberg. With me are Lorenzo Pugliatti, Lucio
23  Garcia, Thomas Franzinger, and our case manager, Jasmina Suljanovic. Thank you,
24 your Honours.

25 PRESIDING JUDGE EBOE-OSUJI:  Mr Narantsetseg?
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MR NARANTSETSEG: The same, your Honour. Thank you.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Kigen-Katwa?

MR KIGEN-KATWA: Morning, your Honours. My team remains the same.
PRESIDING JUDGE EBOE-OSUJI:  Mr Khan?

MR KHAN: Mr President, your Honours, good morning. Appearances remain the
same, save that our colleagues Ms Sullivan and Ms Jayaraj are outside the
courtroom.

PRESIDING JUDGE EBOE-OSUJI: Thank you. We will -- the next witness to come
on is Witness 409, right?

MR STEYNBERG: That is correct, your Honours.

PRESIDING JUDGE EBOE-OSU]JIL:  So we will hear submissions on protective
measures. We're now in open session.

MR STEYNBERG: Your Honours, I would ask that we go into private session for
the submissions on protective measures. We will be dealing with issues, no doubt,
of security.

PRESIDING JUDGE EBOE-OSUJI: We will go into private session then.

(Private session at 9.41 a.m.) * Reclassified as Open session

THE COURT OFFICER: (Interpretation) We're in private session, your Honour.
MR STEYNBERG: Your Honours, may I hand over to my colleague, Mr Pugliatti,
who will be leading this witness and dealing with matters relating to him?
PRESIDING JUDGE EBOE-OSUJI:  Please proceed, Mr Pugliatti.

MR PUGLIATTI: Mr President, your Honours, good morning. Regarding the
need for the in-court protective measures, the Prosecution rests on its written
submissions in its last application for in-court protective measures.

I would be grateful to address your Honours very briefly on the utility of the
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protected information sheet. We brought this to the Chamber's attention already by
email and the Defence's. It shouldn't take very long. I can address your Honours
on that now or later if your Honours feel it's necessary.

PRESIDING JUDGE EBOE-OSUJI: Now, since you have written submissions, there
have been further developments, have there not been, particularly VWU? Can you
work that into your submissions briefly?

MR PUGLIATTI: Yes, your Honour. Very briefly and very plainly, and there's
only so much I can say, but the Chamber will be aware of the recent developments.
And the Prosecution submits that this only strengthens the need for the in-court
protective measures that would be necessary to keep the identity of this witness
confidential during the course of his testimony. So we say that the need in
particular for the use of the pseudonym, the visual and voice distortion and the use
of private sessions where matters that may reveal his identity are discussed are only
amplified and focused by the recent developments that have been brought to the
Chamber's attention.

MR KHAN: Your Honour, I do apologise, but it's double Dutch to us, if I can use
that expression. Could my learned friend tell us what these recent developments
are?

PRESIDING JUDGE EBOE-OSU]JI:  Indeed, Mr Pugliatti.

MR PUGLIATTI: Alas, your Honours, it's not up to the Prosecution. This
information is in the possession of the VWU and they have sought fit to redact it.
What the Prosecution can say is that there's been a security incident (Redacted)
(Redacted)

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSU]JI: Mr Pugliatti, we are in private session, so you
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can discuss this matter.

(Private Session)

ICC-01/09-01/11

MR PUGLIATTI: Very well, your Honours. What transpired is that -- and I -- first

thing I'll say is that this wasn't in the written application, because it happened at the

(Redacted) and the written application was made some time ago, (Redacted)

(Redacted)

(Redacted) -- (Redacted)

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

I hope that assists.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much. And we've also

received the report of VWU recommending the protective measures that your office

had requested; is that the case?

MR PUGLIATTI: We -- the report we've received is the same one that our learned

friends from the Defence have received, which is the version that's been redacted for
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1  security.
2  PRESIDING JUDGE EBOE-OSUJI: Supporting your application effectively, that's
3  what I'm saying.
4 MR PUGLIATTL Indeed, your Honour. If I'm not mistaken, it calls for the same
5 protective measures as being necessary.
6 PRESIDING JUDGE EBOE-OSUJI: All right. So on that basis you rest on your
7 written submissions, all right.
8 MRPUGLIATTIL: And those oral ones supplementing them today, your Honour.
9 PRESIDING JUDGE EBOE-OSUJI: Thank you very much. Is there anything else
10  you wish to add?
11 MR PUGLIATTI: Inrelation to the need for the protective measures, no, but as I
12 said a moment ago we would like to address the Bench on the utility of the PIS.
13  PRESIDING JUDGE EBOE-OSU]JI: Please proceed.
14 MR PUGLIATTI: Okay. Your Honours, this witness has indicated to the
15 Prosecution and to the VWU that he's (Redacted) and, though he speaks
16  Swahili, he cannot read it and he cannot spell or identify local place names. As
17  such, the use of the PIS in the manner that it's been used with preceding witness is,
18  we submit, not possible.
19 Tunderstand that a reader is -- has been made available for circumstances where
20 witnesses are in such a situation. However we feel that in this instance the use of a
21  reader would come across as creating somewhat artificial testimony that would not
22 only be difficult for the Court to follow, but may also lead to unwanted confusion
23  and disorientation on the part of the witness.
24 The PIS has been prepared and it contains 11 locations and 11 persons. I can

25  distribute these, if necessary. It's not an enormous PIS. And in addition, the real
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1 majority of this witness's evidence will, in fact, be elicited publicly. It's really more
2  pertinent to the latter parts of the testimony which we intend to elicit it -- elicit it at a
3  touch more pace.
4 Nonetheless, our understanding is that with the use of a reader the procedure would
5 be that each time a protected person or a protected location were to be referred to in
6 public session, the reader would have to start working their way through the list,
7 number 1, number 2, number 3 and so on until they landed on the correct result, and
8 the witness would then have to say yes, that's the person or that's the place.
9  And furthermore, I understand that for security reasons the readers are located in
10  the interpretation booths not sitting physically next to the witness. So the witness
11  would have a somewhat disembodied experience of listening through their
12 headphones whilst names are listed time and again.
13  So instead what we respectfully propose is that when eliciting names, instead of
14 having to say "Where did you go next?" and then waiting while we go first location,
15 second, until location 7 or 8, and then "Who did you meet at location 8?" and then we
16  again listen each time to all the names that are listed, that if the Chamber's minded to
17  grant their use, protected -- private sessions be used for the eliciting of this
18  information.
19 In most instances it should just be the location of the place or the name of the person
20 that need be private. What then transpired, the conversation that took place or
21  what the witness observed at that those locations could probably in most instances
22 be public, not all, but many, but the actual specifics be kept private.
23  And we submit that by using this proposal and this method, it would allow the
24 witness to testify in a manner which is most natural for him and the least stressful or

25 confusing rather than using a somewhat artificial process.
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PRESIDING JUDGE EBOE-OSU]JIL:  So what you suggest is when it comes time to
discuss any matter indicated in the PIS, rather than use the PIS, we go into closed
session to do that; is that it?

MR PUGLIATTI: Precisely, your Honour. For most of them, though not all, at a
minimum it would -- the private session would be merely to identify that protected
location or the protected person that the person spoke to and then come back.

There are two final issues, your Honours. The PISs have also been used for the
purpose of expediting putting on the record the CV and personal backgrounds of the
witnesses. And again, though a reader can be used to this end, we note that the
witness's background is not lengthy, and it may be little faster doing it that way than
to simply elicit it orally, especially if I can lead on those questions.

And finally, we envisage a third scenario where a witness in the stand may be
required to read papers in front of them and that's if they're being asked to refresh
their memory or if they're having something put to them in cross-examination.

And in that final scenario, we're again in the Court's hands. And though that could
be used for a reader, we propose it would be equally possible for the lawyer who is
refreshing or cross-examining to read the relevant -- the pertinent sections to the
witness and put it to them that way.

I'm grateful, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Are you done?

MR PUGLIATTI: That's everything, yes.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Mr Khan?

MR KHAN: Your Honour, in my respectful submission, it's a worrying

development, not the allegation that's been made by the witness, but why on earth it

20.02.2014 Page 7



ICC-01/09-01/11-T-91-Red-ENG WT 20-02-2014 8/86 NB T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 14 August 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0409

is that this information in any way, shape or form was not included in the document
given to us only yesterday evening, 4.30 p.m., by the Victim and Witness Unit?
This document, upon which we were going to base our submissions, says the
opposite in fact. It says very clear in unequivocal terms that the witness has never
been threatened, he's received no threats, and yet the Prosecution it seems kept some
nugget of information to raise in coded language about recent developments before
this courtroom. Not the courtesy of an email. Not the courtesy of a word to
counsel. Trial by ambush. Not acceptable.

Your Honour, it is also not acceptable to erode a statutory right, to render it
nugatory, meaningless and devoid of any real meaning based upon assertions that
have not been tested.

There is clear evidence from the VWU that they have not made any inquiries in
relation to the assertions made by this witness.

There's no indication from the Prosecution that they have made any inquiries in
relation to the assertion made by the witness (Redacted)

(Redacted) But,

your Honour, we say it's a lie.

(Redacted)

(Redacted)

(Redacted)

(Redacted). So it's not true.

But, your Honour, that's not the point. The point is it is dangerous. We are all in
peril if any individual, any witness, can come here -- (Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

But, your Honour, we say this system is not working. It's not working in the
interests of justice, and it's patently we say not working to protect a statutory right of
the Defence. Two simple options would help demonstrate that in our respectful
submission. Firstly, it would be within the gift of the Victim and Witness Unit to
contact witnesses, even by telephone or by field staff, before they travel and to hear
what they have to say a week or so before they travel. And if at that point a witness
starts putting forward assertions, let the VWU investigate them.

They're not here simply to peddle a story that they're told by a witness whose
credibility is very much in issue, because we say this witness is coming to this Court
to deceive. And, your Honours, it's for the Bench ultimately to decide. AsIsaid in
the opening, if this is Defence rhetoric or if this is an assertion carefully considered,
not hyperbole, that's based upon our investigations.

Now, your Honours, the second is the Prosecution were the recipients of this
information. It wasn't VWU. And they were saying this was the information of
the Victim and Witness Unit and therefore they didn't property rights, so to speak, to
give it to us. It seems actually when there was a little bit of a nudge from the Bench
and my learned friend I think very rightly thought it was right to give a bit more
detail. It was the Prosecution staff that were the recipients of this information.
Well, your Honours, we say it's absolutely false.

(Redacted) We want

him to give evidence. And we say even on his own account from the written paper,

if it's worth anything from the VWU, and from the witness's own account to them,
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he's never been threatened.

So we fundamentally disagree and take strong objection to the assertion put forward
by the witness.

Your Honours, where the Prosecution in this case have made -- have bothered, I'm
sorry to say, where they've bothered to make investigations about the veracity of
their witnesses' stories, there's at least one notable account where they've
demonstrated themselves their witness has lied.

And I'm not taking about the fake receipts. I'm talking about -- and the attempt to
defraud the ICC from their witness. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

So, your Honours, witnesses can't be taken at face value. If we do take them at face
value, we run the risk of a miscarriage of justice by increment, by baby steps.

The way to stop it is both parties do our job. And indeed VWU have an obligation
to the Court, not just to witness to parrot or repeat what a witness says, but to try to
help the Bench and therefore -- and also the parties but ultimately the Bench decide
if there's any veracity at all in those assertions that will impact and inform what are
the appropriate protections.

So, your Honours, I -- it is a shame that we were not informed of this development in
good time. It's inappropriate. And also the steps taken do not pass the basic steps
required by any competent Defence counsel or Prosecutor or Victims Representative
to inquire as to veracity. And it would not be right to use the uninvestigated,

contested assertion of a witness to give evidence privately as far as possible to
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1 restrict what is a statutory right. And if we do that, we do say we're in peril.

2  The second aspect, your Honour, and --

3  PRESIDING JUDGE EBOE-OSUJI: Is it also -- do victims and witnesses have a right

4 in the Statute to anything --

5 MRKHAN: Your Honour --

6 PRESIDING JUDGE EBOE-OSUJI: -- or is it only the Defence that has a right and

7 the Prosecution?

8 MRKHAN: Your Honour, we are the first to say victims have a right to respect.

9 They have a right to protections under the Statute. As Ms Buisman made clear, and
10  the Statute in fact makes patently clear, there is a distinction between due regard to
11  the rights of victims and full regard to the rights of the Defence. So there is in the
12 hierarchy, this case ultimately -- the Prosecution are seeking to incarcerate somebody
13 wesay is innocent. And because of that, knowing that a very draconian measure
14 the Statute says you must give full regard to the rights of an accused. And of course
15 inrelation to -- in relation to victims it's a -- it must be considered.

16  But, your Honour, what we're saying is not that victims should not be protected in
17  appropriate cases, but what is an appropriate case? Does someone simply take a
18  witness at face value and allow, so to speak, a witness to hold proceedings hostage
19 because a witness says, and some witnesses have said, we're not willing to testify
20  unless there's this measure or that measure?

21  And it kind of ratchets up, so to speak, the pressure on the Bench to accede, or that's
22  the danger perhaps, to accede to a request that if the Prosecution or the VWU had
23  done their job, the Bench could give short shrift to because the Bench would say,

24 "Well, we hear what you say, Witness, but we don't think these measures are

25 proportionate or necessary in these circumstances."
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1 One doesn't need to go so far as to tell the witness before he's taken the oath, "We

2 don't believe you," but of course the Bench can, on the issue of protection, form a

3 view as to what is appropriate in light of the Article 67 right and the untested,

4 uninvestigated complaint of a witness.

5  Your Honours, that's one important aspect. The second is this witness made some

6 allegations in 2011, gave a statement to the Prosecution in 2012, and nothing

7 untoward in this whole period. Nothing untoward in this whole period. No

8 threatsatall. Is this of no relevance? And when one puts that --

9  (Trial Chamber confers)
10 PRESIDING JUDGE EBOE-OSUJI: Mr Khan, just so we're all on the same page, the
11  brief consultation you've just seen us do on the Bench was because the Chamber also
12 is hearing the submissions of the Prosecution on the matter of people in trying to
13 interfere with a witness. We heard it for the first time, as you did, in the courtroom.
14 So I thought we should make that clear on the record so that there is no
15 misunderstanding that the Judges heard about this information before coming to
16  court. So you can rest assured on that.
17 It may well be that we did not read our emails very well, I don't know, but we did
18 not receive that. Please go.
19 MRKHAN: I'm grateful, Mr President. I'm terrible at reading emails. Unless it's
20 printed out and put before me I tend to miss far too much, but your Honour that's
21  my submission in relation to this latest assertion.
22 On the issue of the PIS form, unfortunately, I'm not able to accept -- I'm not -- I don't
23  find myself in a position, in good faith, to accept the assertion the witness can't read.
24 AndIdon't know simply whether or not that's true or whether or not that is a device

25 that the witness has -- is trying to use -- is trying to use because he understands from
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(Redacted) so to speak, or one of his intermediaries, that if the PIS is not

used, you go into closed session.

And, your Honours, the reason I say it are two-fold. The witness has told the
Prosecution a time came when he was a (Redacted) One wonders

how one could (Redacted) if one can't read (Redacted)

The second is in the Prosecution's own screening note KEN-OTP-0086-0192, dated (Redacted)
(Redacted), the Prosecution investigators (Redacted) and (Redacted) refer to three
documents that were attached to the victim application of the witness. And they
say this, "His letter ...", the witness's letter, "... in English contains a quote of Henry
Kosgey's ..." -- "... Henry Kosgey's speech in Kalenjin similar to what the witness
reported in the screening, and the witness recognised this as his writing."

So, your Honour, if one writes, it stands to reason one can read. Given that, plus
the fact that he says to the Prosecution (Redacted)

I'm not able to simply accept that he cannot read, and I would ask that the Court be
cautious in accepting that assertion if it's a device so that proceedings be given in
closed session. I don't know if that's the case or not. I'm simply stating the two
aspects.

PRESIDING JUDGE EBOE-OSUJI: Whatever happens, whether in private or public
session, you will have this witness on the stand and you will get opportunities to ask
him questions.

MR KHAN: Your Honour, which goes to my third point.

I'm not going to belabour all our points about how essential and why it's essential to
have public hearings, but I've previously stated that what is the prejudice? It's not
just because, you know, people in Kenya are interested and want to follow

proceedings.
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1  You know, there used to be an advert about a beer reaching the parts that other
2  Dbeers can't reach in Europe. If we go to public proceedings, it has a utility that it
3 can assist the Defence, it can assist the Prosecution having witnesses come out and
4  saying this is false or that is false.
5 Now, your Honours, previously I've asserted -- or I've submitted, I should say, that
6 if one goes publicly, it's helpful to the Defence because if a witness is lying or wrong,
7 other individuals can come forward. Isay --
8 PRESIDING JUDGE EBOE-OSU]JI: You don't need to address us on that. We --
9 MRKHAN: Your Honour, I'm not making that point.
10 PRESIDING JUDGE EBOE-OSU]JI: No, no, no, one second. We know that. We
11  know the point you're making because the issue is that we need to also --
12 MR KHAN: Balance.
13 PRESIDING JUDGE EBOE-OSUJI:  Yes, balance things.
14 MR KHAN: Your Honour, if I could be permitted, I'm making the converse point
15 thatIhaven't made before. The other aspect is we're going to be putting evidence
16  that we say is truthful that is the product to the best of our abilities of very diligent,
17  careful, taxing Defence investigations.
18 Now, we want that to be in public, not only to show that the allegation is false, but,
19 your Honours, we want weight to be given to the evidence.
20 We don't want -- if we present evidence as false, the people of Kenya can come to the
21  Prosecution and say the Defence are taking the Judges for a ride here. We're
22  presenting false evidence. We want it to go publicly because we're confident we're
23  presenting the truth and the Prosecution witness is not. And so, your Honour, that
24 point has not been made before.

25 Ultimately, you will have the critical job in this case to assess credibility. And we
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1 say some witnesses in this case are not only mistaken, they're coming here to
2  deceive.
3 You Honour, the last point I will make with your leave is the Victim and Witness
4 Unit refer to unspecified, no empirical evidence that he believes tribal leaders have
5 declared people testifying in The Hague will be considered as traitors.
6 Once again, I find it lamentable and thoroughly unacceptable from an organisation
7  or an entity that is supposed to be impartial to be oblivious to what the Defence has
8 been doing in this case.
9  Your Honour, I have, and I'll pass up, a bundle of documents where on at least seven
10  or eight occasions -- if I can have the assistance of the usher, please.
11  For the Judges and then for the other, Prosecution and victims.
12 Your Honours, I have gone to the press, I've made submissions in Court, it's been
13 carried on the front page in Kenya that witnesses should be free to come and tell the
14 truth. Everybody should give the Prosecution and the Defence and the victims and
15 the ICC as an organisation, as a juridical body space to do its job.
16  Your Honour, this has been carried front page in Kenya. It's been on Citizen
17  Television, NTV, K24, all the channels. And I was not wasting my time giving these
18 interviews enjoining people to come and tell the truth. If they wished to recant, I
19 said recant before the Court. Don't just withdraw because I don't want some
20 suspicion later on that an innocent man is acquitted because the Prosecution have
21  been stymied.
22 I 'want no ambiguity if the Bench ultimately decide that the Defence submissions are
23  correct and Mr Ruto is not guilty, he's not guilty because the Prosecution got the
24  wrong man at the outset.

25 Now, your Honours, it behoves the Victim and Witness Unit to refer to some of these
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press reports which were saturated in Kenya on all televisions, on all newspapers
that counsel for Mr Ruto is saying come to the Court for proceedings. (Redacted)
(Redacted)

So, your Honours, how on earth can VWU be doing its job when it talks and relates
to the Bench uncorroborated, unspecified, anonymous sources of tribal leaders and
it's absolutely mute when it comes to the Defence attempts to make it clear that all
citizens of Kenya should give the ICC space to do its job.

Your Honour, in the round, we say this witness should give evidence publicly.
There's a compelling public interest to give evidence publicly. There's been no
threat to the witness. And why should we -- it's not about treating a witness with
kid gloves. It's about rendering Article 67 meaningful as intended both in this
Statute and in international law. And if there's no risk to the witness, if he has not
been threatened, no witness has been -- we say there's been no evidence that there's
assaults or all this stuff going underway in relation to Prosecution witnesses, and the
Defence are saying in court and out of court co-operate with the ICC and let justice
run its course.

In those circumstances we say the application has not been established. It should
not become a routine application and a routine decision. Almost by default these
measures are sailed through without much scrutiny. We ask in the strongest terms
possible, your Honours, to please consider the Prosecution's application as
completely unfounded.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Kigen-Katwa?

MR KIGEN-KATWA: With your permission, your Honours, Ms Buisman will
respond.

PRESIDING JUDGE EBOE-OSUJI: Ms Buisman?
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MS BUISMAN: Good morning, Mr President. I found the beginning of the
submission of the Prosecution rather interesting. He stated, "We are relying on our
written submission," which I have here in my hand, and I'm looking at the
paragraphs that are relevant to this witness, paragraphs 46 to 49, and this is of their
submission made on 24 December 2013, and it says "Redacted. " Then it says, "The
witness has dual status. His identity was disclosed to the accused.”" Then it says,
"Redacted, redacted, redacted." So we don't know what the written submissions are
that the Prosecution states it's relying on.

In addition, we hear this new allegation this morning which you even were not
aware of. It's either the submission is that the VWU is lying or perhaps the
Prosecution is mistaken, because if this really is a situation that relates to this
particular witness, then it is rather surprising that the VWU makes an explicit
submission that the witness did not report having received any specific threats
relating to his status as a witness.

So I think --

PRESIDING JUDGE EBOE-OSU]JI: Can we characterise what the Prosecution said
as a threat?

MS BUISMAN: Indeed, that's the submission. They use that to corroborate their
submission, which is redacted, that this witness needs protection. That's -- that was
exactly the submission of the Prosecution.

But my submission is, if this is a story that actually relates to this witness, then
before we rely on that, at least we should ask the VWU to clarify its position that
contradicts this report that we received yesterday.

And if that story is true then who are we protecting this witness from, because

whoever is behind that, allegedly, is already aware of the identity of this witness?
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So we are protecting him from the larger audience. It's not only a problem for the
Defence and very clear rights under the Statute, it's also a problem for the victims at
large. Nobody can follow these proceedings.

And looking at this report, and if it's true that the VWU has no possibility to
corroborate any of the information provided by this witness, that would then be the
situation for every witness, if that is true, Mr President, then why are we relying so
heavily on the submissions of the VWU?

We are relying on the VWU because, Mr President, you always highlight their
neutrality. We're not challenging this position of neutrality, but what we are
challenging is that the VWU either cannot corroborate the information. We submit
that cannot be so difficult, especially because it also states in the same report that
due to the VWU experience of managing witness protection in this

environment -- and that is why they're asking you to rely on their submissions, yet
they say it cannot corroborate any of the information due to the limitations of an
in-court protective measures.

This is -- there's something not right in this, because they are ultimately deciding
what is -- what is right for the witness.

I'm just reading out to you a submission from the VWU, and this is -- it's the
Registrar's observations pursuant to regulation 24 and the number is 455. It's been a
filing. And the Registry says that "... this neutral and independent position of the
VWU, whose sole interest is to assist and protect witnesses and to facilitate
testimony, permits the establishment of a relationship of trust with them." So this is
the VWU highlighting that their sole interest is to assist and protect witnesses.

And do not get me wrong, I am not criticising the VWU for doing that. What the

problem is for us is that their submissions then form the basis of your decision.

20.02.2014 Page 18



ICC-01/09-01/11-T-91-Red-ENG WT 20-02-2014 19/86 NB T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 14 August 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0409

Until now, everyone has received protections except for the expert, and it's probably
our luck that the expert did not interact with the VWU because who knows what
would have happened after that.

And perhaps that's an unfair statement, but that would be unfair to the witness
rather than to the VWU. I'm pretty confident had the expert said at any point in
time that he would feel slightly uncomfortable to testify in public because who
knows what would happen if he returns to Kenya, that the submission of the VWU
would be, well, he needs protection.

Our submission, and Mr Khan already stated it, Article 64 gives you an obligation to
ensure the fairness and expeditiousness of the trial with due regard for victims and
witnesses and full respect for the Defence. At the moment, the only regard that is
being given is to the victims and witnesses. There's no balancing exercise. It's
been a routine from day one, and it will continue to be the case --

PRESIDING JUDGE EBOE-OSUJI: Ms Buisman, Ms Buisman, let's just -- a little
restraint in some of the submissions. The Defence has never been stopped from
listening to the testimony of a witness, so when you say the only regard has been for
the victims that's a little too much.

MS BUISMAN: Mr President, I accept that there's a difference between withholding
disclosure from the public at large and withholding disclosure from the Defence. 1
accept that there is a difference, but we also have made the submission over and
over again that withholding information from the public has an impact on Defence
rights, because it does exclude everyone from participating in the dialogue, from
participating in ascertaining what happened in Kenya and who is responsible for
what. I will leave it there.

Just one last thing. If you look at the report, there is seemingly no reason why this
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witness needs any protection. He is a Luhya and he says tribal leaders have
declared that anyone testifying in The Hague will be considered a traitor. This is
what he believes. He's not saying that this is true. He believes that.

But why would a tribal leader who is not linked to the accused -- any accused before
you or anyone else that is relevant to this case, a Luhya, why would a tribal leader
go out and tell people not to testify, and if they will, they will be considered a
traitor?

So on the basis of what we have, we see no reason why this witness should be
protected, and we therefore ask you not to grant the protective measures. Thank
you.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Mr Narantsetseg?

MR NARANTSETSEG: Thank you, Mr President, your Honours.

In our respectful submission the professional judgment exercised by the VWU
remains intact, and the limited use of in-court protective measures requested by the
Prosecution should be granted. In our view, those -- the -- those measures which
are usual, our menu of measures, are justified and proportionate and necessary, your
Honours.

As for the Defence allegation as to the veracity of this victim's allegations as to

the -- some of the recent developments we've heard by the Prosecution, we believe
that the words of this witness should be taken seriously, your Honours.

Defence have a statutory right and they are going to cross-examine this witness if
they believe that he's lying, but at this moment, your Honour, there is nothing to
impeach the truthfulness of the account he has provided to the VWU as well as to

the Prosecution counsel and investigators, your Honours.
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1 And at this moment, your Honour, we find it quite lamentable to allege at this stage

2  that this victim witness is lying, your Honour. That's a serious allegation in our

3 view.

4 And at the same time, your Honours, we would conclude that in our view this

5 witness is a dual status witness who has suffered enormously during the

6 post-election violence. And he has decided -- he has -- he's made personal decision

7 to come and testify before you, your Honours, and tell you what has happened to

8 him and to his family.

9  Therefore, your Honours, we believe that at this stage of the -- your Honours have
10  all the information that you need in order to rule on the Prosecution's request, and
11  we support the Prosecution's request. Thank you.

12 MR PUGLIATTI: Your Honour, if I may just very briefly respond to a few of the

13 submissions. Iwon't respond to all of them, but there are a few points the

14 Prosecution would like to make.

15 IfI take them in reverse order, of course, the Prosecution actually thinks that victims
16  do have rights and they stem and emanate from Article 68(1) and so we in all of our

17  submissions are conscious of that.

18 Regarding the new allegation, as it's been characterised, we would like to clarify that
19 we've never described it as a threat. We described it as (Redacted)

20 (Redacted) that

21  has serious security implications.

22 That said, regarding the reading ability of the witness, it's true, he said he worked (Redacted)
23  (Redacted) for several years in his -- in his home village, but I would stress that

24 we've at no point characterised his -- him as (Redacted). We didn't say that.

25 We said he was of a (Redacted) and that he struggled and that he needed
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1 assistance. And to that end, the victims form that he submitted to the victims
2  participation and reparations section, it's stated in the form that he had assistance in
3 filling that out, that in fact the contacts for the person who assisted him (Redacted)
4  (Redacted)
5 We didn't want to make the witness feel too uncomfortable when we met him, but
6 wedid try to gauge his level, and he struggles to spell. He struggles to read. He
7  struggles to recognise maps.
8 And as a result, he's coming to Court. It's a stressful situation and whether he can
9 read a little bit or whether (Redacted), it's not what we said. We said he needs
10  assistance and we submit that he needs the Court's assistance.
11  But nonetheless, these are all matters as well that we say can be canvassed with the
12 witness in questioning. If the level of his reading is in issue, he can be asked
13 questions. Finally, regarding the VWU's transmission of the information or the fact
14 that the Court has heard that for the first time this morning, I'm sorry about that.
15  We received the information in the middle of last week from the field and
16  immediately conveyed it to the VWU as the body responsible for providing advice
17  and reports to the Court for the necessity of in-court protective measures. And we
18 gave it to the VWU. We provided the information with the expressed purpose --
19 PRESIDING JUDGE EBOE-OSUJI: We were not rebuking you. We were just
20  putting on record so that in future we don't know what may happen, so people don't
21  start reading between the lines whether the Chamber had received this. So we
22  wanted to be clear on record that we were not aware of that information. That's all.
23  We don't need to belabour the point.
24 MR PUGLIATTIL: I'm grateful -- I'm grateful for that clarification. The last -- the

25 last matter I'll say on that is that in our submission this shows that even in the
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absence of that information having been incorporated into the Victims and
Witnesses Unit's assessment of the necessity of the measures, that this information
wasn't part of that assessment because they hadn't informed the Chamber and they
hadn't included in the report.

So their recommendation was that these measures were necessary for the witness's
protection even in the absence of this information having been taken into account.
So we say that it only supports that.

Two last very brief points. Regarding my learned friend for Mr Ruto's assertions
regarding this witness's contact with (Redacted), entirely a matter for the
cross-examination of the witness - very appropriate for cross-examination - and we
recall that (Redacted)

And regarding (Redacted) and his allegations, just to correct a mischaracterisation,
the material that we disclosed in our assessment was never that (Redacted) was
lying. What we had said, and we've addressed this point in our written reply to the
Defence responses in the summons application, is that we were unable to confirm
the veracity of his account.

On the last point, I'm going to hand over to Mr Steynberg as it's a matter that relates
not to the individual circumstances of this witness but a matter of general
application. Thank you.

MR KHAN: Mr President, with your leave, just two very brief points for 30
seconds. The first is --

MR STEYNBERG: Your Honour, may I just interrupt, because I suspect that my
learned friend is going to want to respond to what I have to say.

MR KHAN: Okay.

MR STEYNBERG: So if we could perhaps just finish on this side and then we can
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hand over to the other side.

Your Honours, I'm sorry to interrupt. I know the normal rule is that the person
dealing with the witness will deal with all matters relating to that witness, but one of
the submissions my learned friend Mr Khan made earlier raises in my respectful
submission a larger and more serious concern, and that is Mr Khan's admission that
the Defence has, in fact, been in contact with (Redacted)

Now, of course, we don't know at this stage (Redacted) and whether

this is (Redacted)

(Redacted)

But it does raise the issue that if, in fact, it is (Redacted), whether or not

information conveyed by the Defence to this person in any way prompted the
incident which we've reported. And, of course, we had no idea prior to today that
they had, in fact, (Redacted).

So I would invite my learned friend to place on record firstly when they first
contacted this person, the identity of the person so we can establish if indeed this is
(Redacted), and whether indeed they informed this

person of the identity of the witness.

Now, let me make it plain that I'm in no way suggesting that the Defence requested
or induced this person to contact the witness or do anything improper, but in the
Prosecution's submission there is -- it is almost public knowledge in Kenya that there
is money to be made in tracking down ICC witnesses and putting them in contact
with those who would wish to interfere with them. We've spent many pages of
paper and many hours in this Court discussing the need for the recantation of
witnesses and the need to summons them, which in our submission stems from this

phenomenon.
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1 And in these circumstances we submit that it behoves the Defence to act with great
2  caution when handing out identifying information of witnesses to persons whom
3  they contact in the course of their investigations.
4 Now, obviously the Defence have a legitimate right to conduct investigations, and in
5 relevant circumstances they would need, I imagine, to discuss the identity of certain
6 witnesses, but all I'm saying is that caution is required.
7 Soin these circumstances we would indeed like to follow up whether or not this
8 witness is involved in any witness tampering, and for those reasons we would invite
9  the Defence to provide the information I've mentioned: The date of contact, the
10  identity of the person and whether or not the witness -- the identity of the witness
11  was disclosed.
12 PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, if you acknowledge that the
13  Defence would need to make investigations and in relevant circumstances, as long as
14  it's kept reasonable, due caution exercised, it is not forbidden for them to even
15 mention identities of witnesses? You acknowledge that?
16 MR STEYNBERG: Ido, your Honour. And it --
17 PRESIDING JUDGE EBOE-OSUJI: Why do we --
18 MR STEYNBERG: --is unfortunate, but that is the only way that I imagine they can
19 proceed.
20 PRESIDING JUDGE EBOE-OSUJI: Why then do we need to go into an inquiry of
21  the Defence as to the circumstances of their contact with (Redacted)?
22 MRSTEYNBERG: Let me make it plain again in case I was not clear, your Honours.
23  The purpose thereof is not to investigate the conduct of the Defence. The purpose
24 thereof is to investigate what the witness has made of this information, whether he

25 has been in contact with persons who we believed to be behind witness tampering
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and to take the necessary steps if we find evidence in that regard.

MR KHAN: Mr President, if I can, with your leave --

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI: Mr Khan, exceptionally, exceptionally in light of
the Prosecutor's last point, can you -- two minutes.

MR KHAN: I'm grateful. Your Honour, I'll deal with Mr Steynberg's point last.

In relation to the first point about (Redacted), I don't want the Court to think that --
PRESIDING JUDGE EBOE-OSU]JI: I said two minutes.

MR KHAN: Indeed.

PRESIDING JUDGE EBOE-OSUJI: And I'll keep you to it.

MR KHAN: Well, your Honour, we rely upon the investigator's report of 24
February. They spoke to (Redacted)

(Redacted)

(Redacted) And your

Honour, details are given about that.

Your Honour, in relation to the second issue about maps, they say -- the Prosecution
assert that the witness has difficulty with maps, and yet he drew a map for the
Prosecution.

The third deals with the PIS. Your Honour, I don't -- I'm not in a position to accept
the assertion he can't follow a PIS, which is just numbers after all, and he put
numbers on the map, and it contains names. But, your Honour, if one wishes to
take a step further, I have no objection for a support person to sit next to the witness,
can help point to certain numbers when we mention those numbers. And of course
the microphone can be the turned off and there can be a whisper if some help is

needed. I've gotno difficulties with that.
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1  The primary submission, of course, is it should be public. But if the Bench decide to
2  accede to the recommendation of the VWU, the appropriate course would be a
3 support person sitting next to the witness concerned.
4 Your Honour, as far as my learned friend Mr Steynberg's surprising comments, in
5 fact, they're surprising because as a member of the Bar, knowing the Code of
6 Conduct and an individual on it, to sit with Judges of ICTY on the Disciplinary
7 Appeals Board of the ICTY, and honoured to sit with ICC Judges as an elected
8 member of the Disciplinary Appeals Board of the ICC, I know the code of profession
9  conduct very well and the orders of the Court.
10  Your Honour, any witness -- any person, I should say, I speak to, (Redacted)
11  (Redacted) I will not actually say that X or Y is a
12 Prosecution witness, but of course investigations are carried out.
13 Your Honour, I don't think I want to get in the habit of responding more than that.
14 Suffice it to say, we conduct ourselves at all times with the highest professional
15 standards.
16  And as the Prosecutor herself knows in this case and in other cases we have actually
17  saved the Prosecution and alerted the Prosecution to things going awry, and I don't
18  think a further justification is necessary at this point.
19 PRESIDING JUDGE EBOE-OSUJI:  You made it within your two minutes.
20 The Chamber will render a decision.
21  On 23 December 2013 the Prosecution requested protective measures in the
22 courtroom for this witness, Witness 409, measures in the usual manner: Image and
23  voice distortion, use of pseudonyms during testimony, limited in camera sessions
24 and redactions to public records where necessary to prevent identification.

25 On19 February 2014 the VWU sent its assessment to the Chamber, copying the
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parties in full, of the witness in terms of the needs for protection, protection
measures requested by the Prosecution, and in light of the information indicated by
the VWU they recommended the measures requested by the Prosecution that those
measures should be granted.

We have just heard oral submissions of the parties on the matter. We've taken into
account the Defence's resistance with vigour of those recommended measures.
We've also taken into account the submissions of the victims’ counsel recommending
those measures.

In light of all considerations, all the arguments having been heard from the parties,
the Chamber grants the recommended measures.

In doing so, the Chamber recalls that the Statute was careful to give, or rather
mandate the Chamber with the obligation to not only respect the rights of the
accused fully but also to respect the rights of victims and witnesses in a manner that
does not unduly prejudice the rights of the Defence. The Chamber is confident that
granting the measures requested fully strikes that balance.

We note in particular that the provisions of Article 68(1) not only recognises the need
to protect witnesses against physical threats and interferences, it also requires the
Chamber to take into account the need to protect the psychological well-being of
witnesses. In doing that, it needs to be kept in mind that it isn't the view of an
outsider always that should explain need for psychological well-being of a witness.
We have to take into account the witness's own concerns such as may affect his or
her psychological well-being when they're sitting in the courtroom and giving
testimony.

On those grounds, the Chamber grants the order -- the request, rather.

MR PUGLIATTI: As the Court pleases.
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Witness: KEN-OTP-P-0409

PRESIDING JUDGE EBOE-OSUJI: We will now go back into public

session -- rather, sorry, bring the blinds down and invite the witness into the
courtroom and then we go to public.

(Closed session at 10.37 a.m.) * Reclassified as Open session

THE COURT OFFICER: (Interpretation) We're in closed session, your Honour.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

While the witness is coming in, I forgot to mention that we, the Chamber, will -- the
Chamber's decision includes the rejection of the Prosecution's request to inquire
from the Defence circumstances of the contacts that the Prosecution has indicated.
(The witness enters the courtroom)

PRESIDING JUDGE EBOE-OSU]JI: Let's go back into open session now.

(Open session at 10.39 a.m.)

THE COURT OFFICER: (Interpretation) We're in public session, your Honour.
PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Witness, welcome to the Court. The court officer will now read your

solemn -- will read your declaration -- will help you with your declaration. She
will read it out and then you please repeat it. What you hear from her, the Court
will require you to also repeat what you're hearing. That will be your -- that will
be your declaration - solemn declaration - to tell the truth. Do you understand?
WITNESS: KEN-OTP-P-0409

(The witness speaks Swahili)

THE WITNESS: (Interpretation) Yes, I understand.

PRESIDING JUDGE EBOE-OSU]JI:  All right. Court officer, please.

THE COURT OFFICER: (Interpretation) "I solemnly declare that I will tell the

truth, the whole truth and nothing but the truth."
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THE WITNESS: (No interpretation)

PRESIDING JUDGE EBOE-OSUJI: Thank you very much, sir, for joining us in the
courtroom. I will now welcome you formally, as I have done on behalf of my
colleagues on the Bench to other witnesses who have come before you joined us.
What I tell them is that this courtroom is their own and I say the same to you. This
is your courtroom, so feel comfortable and welcome in it.

You are here to help us in our search for the truth about what happened in Kenya
in the post-election violence that happened 2007 -- end of 2007 and beginning of
2008.

The way we search for the truth in the courtroom, the Judges, is through asking the
witnesses questions. Those questions will be asked mostly by the lawyers in the
courtroom, first beginning with the lawyers for the Prosecutor and also lawyers for
the defendants’, lawyer for Mr Ruto and the lawyer for Mr Sang, who are accused
persons in this case. We may also have opportunity to have the lawyer for the
victims in the case ask you questions.

In all of this it's all about questions, questions, questions, and sometimes these
questions can be rather irritating to witnesses and some questions might even be
offensive to witnesses in terms of their sensibilities. I want you to keep in mind
that those questions are not in vain. That is how the work is done.

The Judges are here to make sure that none of the questions being asked of you are
questions that are intended to abuse you. No, we will ensure that that doesn't
happen. So when we don't direct you to not answer a question, please do your
best to answer it to the best of your ability because the Chamber considers that
particular question a proper one.

Now, it is important for you to listen carefully to the questions that the lawyers ask
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of you and make sure you understand the questions. Once you understand the
questions, then answer the questions as truthfully — no, not even as truthfully.
Answer the questions simply truthfully.

It may be the case that you attempted to guess. Try not to guess at an answer. So
try your best to give us information that you yourself observed, not what you
guessed the answer would be.

Try not to also draw inferences. I don't know how we translate inferences in
Swahili. That is doing the math of one plus one equals two, something like that.
Just testify to one and the other one, and leave the Court and the lawyers to argue
about whether one plus one amounts to two in that sort of scenario. Don't give us
the two. Just try and concentrate on one plus one, something like that.

Also try not to argue with the lawyers. If you do not understand the question you
are free to ask them to repeat themselves, but try not to argue with them that what
they're asking you doesn't make sense and things like that.

There is one more thing that is very important to keep in mind while you testify,
because your testimony is being recorded in the form of transcripts. To do that,
there are some colleagues in the courtroom who are assisting with that. There are
interpreters there who will be interpreting questions from English into Swahili.
There will also be court reporters who are recording all this testimony.

You will need to assist in making their job easy, because when you do that then
your testimony will be carefully and fully recorded. To do that we will require
you to speak at a moderate pace, not too fast and not too slow, but to speak in a
pace that will give them time to interpret and give them time to record what you
are saying.

It's also important to keep in mind one more thing that happens. You see, those
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1 colleagues I talked to you about, they’re not inside the courtroom and so when

2  you're talking they cannot hear you. They hear you through only the microphone,

3 soitisimportant at all times that we leave the microphone free for them to hear.

4 We should not -- there should not be any cross-wiring, overlapping speakers. So it

5 requires that, when the question is being asked of you, you wait until the question

6 isfinished. Even if you know the answer to the question before it is completed,

7 still wait for the question to finish and then pause a little.

8  You can count -- if you can count one, two, three in Swahili, or up to five in your

9 mind, one, two, three, four, five, something like that, before you start, count that in
10  your mind, that gives space for the question to finish so that the interpreters and
11  the court reporters finish recording it and then you beginning to answer, because
12 then the interpreters and court reporters are also able to fully get your answer so
13  we don't have overlapping speakers on the microphone, because when there is
14 overlapping speakers, as I said, the risk is there that the interpreters and the court
15  reporters will not hear what is being said. They will not capture it properly.
16  One more thing. You have been granted what we call protective measures. Your
17  face is not being shown to the public - only those in the courtroom are seeing your
18 face - and your voice is also not being heard by the public. They use technology to
19  distort your image so that somebody watching the TV will not know it is you, and
20  also your voice is distorted so somebody who is again watching from outside or
21 listening from outside will not capture that that is your own voice speaking. That
22  is part of the protective measures we give to witnesses.
23  The reason is to protect your identity, but there is also another way that identity is
24 revealed to the public, apart from your face and your voice, and that is by

25 information you give in your answer about who you are. So it is important for
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you when you're testifying to not give your name in your answer when we're in the
open session, and I will tell you what I mean by that in a minute, but when we're in
the open session that's when the public can hear you. It's important for you not to
put your name in an answer, or the names of your relatives, or your very close
friends, or family members, or where you live.

It's also important for you to not give information that might be unique in
identifying who you are. Even though such information may not be your name or
address, it could be something you observed, a story you know, or you were there
when it happened and you are the only one who would have been there, or one of
very few people - two or three people - who would have been there. So that when
you tell that story any other person who already knew that you were the one
involved in that story will know that's you, so it's important to not give that kind of
information when we are in the open session.

That doesn't mean that you will not give those information including your name,
addresses and all that, but when there is a need for that sort of information to be
given, we will go into what we call private session.

Private session is a session when nothing is being broadcast to the public, not even
your distorted face or voice, but we are in private and only those in the courtroom
are hearing you. So then you can fully reveal who you are, your identity. You
can tell us anything in private session.

And you know that -- you wouldn't know easily that we are in private or public
session, except for one little button that you see in front of you. If you look
beyond the microphones, you see the two microphones in front of you, there is
another button with a red light on. Do you see it? There's a button with red to

your right, a little to your right. Do you see it? Can you point it out for me,
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please? No, okay. The court officer will come and point it out to you.

All right. You see that little box? All right. Always keep an eye on it, so when it
is red, red means we're in public session. So red can signal danger. That’s what it
means. It's just warning you be careful. Do not give identifying information.
We're in public.

But when it is safe for you to give any kind of information, that light -- the green
one will come on. The green button will light up on that box. So when that
happens, then you can freely discuss anything. So that is how you know, but we
will try and remind you from time to time that we're in public or private session.
So that is the welcoming speech for you, and we will now have the Prosecution
begin your testimony. Iknow it's five minutes to morning break time. Maybe we
can go on until 10-past, or so.

MR PUGLIATTI: That's fine, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MR PUGLIATTL: In fact we kick off in private session, if the Court is minded, to
elicit the personal information of the witness.

PRESIDING JUDGE EBOE-OSU]JI:  All right. Have you indicated on the record
the Rule 66(3) and 74(1) cautions?

MR PUGLIATTI: Yes, that has been done.

PRESIDING JUDGE EBOE-OSUJI: That has been done. All right. We go to
private session then.

(Private session at 10.53 a.m.) * Reclassified as Open session

THE COURT OFFICER: (Interpretation) We're in private session, your Honour.
PRESIDING JUDGE EBOE-OSU]JI:  Please proceed.

MR KHAN: Your Honour, I apologise. Before my learned friend starts, I notice
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your Honour very properly referred to Rule 66(3) and 74(1). I wonder if also the
witness was notified of the provisions of Article 70 by the Prosecution in advance
of evidence?

PRESIDING JUDGE EBOE-OSU]JI: I think through 66(3) --

MR KHAN: Indeed. I'm grateful.

PRESIDING JUDGE EBOE-OSU]JI:  -- (3) we get that.

MR PUGLIATTI: I can confirm that that was part of the Rule 66 warning.
QUESTIONED BY MR PUGLIATTT:

Q. Mr Witness, good morning.

A. Good morning.

Q. My name is Lorenzo Pugliatti from the Prosecution and I'll be asking you
questions this morning on behalf of the Prosecution. We're in private session at
the moment and we're going to -- I'm going to ask you some questions regarding
your personal background and some personal details about you, so you can speak
freely while we're in this private session. Do you understand?

A. Yes, I have understood.

Q.  AndI'lljust repeat the advice of the President of the Court to try and wait a
few moments once you hear the question before responding with your answer, to
assist the interpreters, and I will try and do the same.

Okay. Could you state your name for the record, please, Witness?

My name is (Redacted).

And your date of birth?

I was born on (Redacted).

And where were you born?

> O > O

I was born in Nandi District.
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Q. Can you be more specific? Where in Nandi District were you born?

A. I was born in (Redacted).

MR PUGLIATTL: Ibelieve for the record the spelling is (Redacted)

Q. And you're (Redacted); is that correct?

A. Yes.

MR KHAN: Your Honour, your Honour, I note the transcript and I'd asked my
learned friend just to have a look at line 25 on page 40. I believe the witness had
said he was born in (Redacted). That’s not recorded and perhaps it

should be.

MR PUGLIATTI: I'm grateful for that. It's correct. It's not recorded.

Q. Witness, you said a moment ago that you were born in (Redacted) and you
gave the name of (Redacted) there, or a location. Could you please just repeat that for
the Court?

A. It's a small village where I was born.

PRESIDING JUDGE EBOE-OSU]JIL:  If both counsel agree that what was said was
(Redacted) I think we will accept that. Let's not go back to the witness. We can
spell it, if you have the spelling for that?

MR PUGLIATTI: I must confessI don't, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Right. (Redacted) --

MR KHAN: Your Honour, perhaps I can help. It's (Redacted)

PRESIDING JUDGE EBOE-OSU]JI:  All right.

MR PUGLIATTT:

Q. Witness, is it correct that you're a member of the (Redacted), which is a
subgroup of the Luhya?

A. Yes.
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Q. I'just want to ask you about your schooling. Is it correct that you attended
school in (Redacted) and then left at the age (Redacted) approximately to take up
farming?

A. (No interpretation)

MR PUGLIATTI: Your Honour, I didn't receive a translation of that answer. I'm
not sure if one was provided?

PRESIDING JUDGE EBOE-OSU]JIL:  The witness said "Ndiyo." What's the
translation for that?

MR PUGLIATTTI:

Q.  Witness, I'll ask the question again and maybe the answer will be picked up
this time. Is it correct that you attended school in (Redacted) and then left to take up
farming?

A. Yes.

Q.  Now, the languages that you --

PRESIDING JUDGE EBOE-OSU]JIL:  You did not complete the propositions the last
time.

MR PUGLIATTIL: Very well.

PRESIDING JUDGE EBOE-OSUJI: And there were probably three propositions in
there. Maybe we need to take them one at a time. So now you've got this one
remaining, you've got two from your propositions and there's a third proposition
in the previous question.

MR PUGLIATTT:

Q. Witness, the school in (Redacted) you attended; is that correct?

PRESIDING JUDGE EBOE-OSUJI:  Your question was that he left at age (Redacted)

(Redacted)
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MR PUGLIATTI: Indeed, your Honour. Indeed.

Q. Witness, is it correct that the school in (Redacted) you left aged (Redacted)
roughly to take up farming? Is that correct?

A. (No interpretation)

MR PUGLIATTL: I'm still not receiving translations. I'm sorry. Idon't know if
it's the same for others in the courtroom?

THE INTERPRETER: Your Honour, the English booth cannot hear the
interpretation into French of what's been said by the witness.

MR PUGLIATTIL: My learned friend is indicating that this might be a good time to
rise. I agree with that and perhaps these technical issues could be resolved.
PRESIDING JUDGE EBOE-OSU]JI: Yes. Yes, I think so. If there were some
technical issues, they need to be corrected.

THE COURT OFFICER: (Interpretation) I'd like to inform the Court that the
question in French is interpreted into Swahili and then back into French and
English and it does take some time.

PRESIDING JUDGE EBOE-OSUJI:  Yes, but the difficulty was there were other
interpretations that came at the same pace and so -— and there have been two
instances where there were no interpretations and there were interpretations
around that.

We will rise now and come back at 11.30.

The blinds will come down and the witness escorted out first.

(Closed session at 11.03 a.m.) * Reclassified as Open session

THE COURT OFFICER: (Interpretation) We're in closed session, your Honour.
(The witness stands down)

PRESIDING JUDGE EBOE-OSUJI: We will rise now.
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THE COURT OFFICER: All rise.

(Recess taken at 11.03 a.m..)

*(Upon resuming in private session at 11.36 a.m.) (Reclassified as open session)
THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Mr Pugliatti, please proceed.

MR PUGLIATTI: Thank you.

Q. Mr Witness, welcome back. Just so that you know, we remain in private
session so you can speak freely about your personal details in this session. Before
we took the break I was just asking you about your education. Can you hear me

before I start? Mr Witness, do you hear what I'm saying?

A. Yes, I can hear you very well.
Q. Very good. So as regards your education, is it correct that you went to
school in (Redacted)?

A. Yes, I went to the (Redacted) school.

Q. And is it correct that you left at the age of approximately (Redacted)?

A. Yes.

Q. And is it correct that when you left school, after you left school, you took up
farming?

A. Yes. [Ihelped my father with the farm work.

Q.  Isitcorrect that up until the time of the post-election violence in 2007, you
continued to work as a farmer?

A. Yes.

Q. You had two farms, one in (Redacted) and one in (Redacted)?
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MR KHAN: Your Honour, I would ask my learned friend at this point not to lead.

MR PUGLIATTI: Very well, I can do that.

Q. Witness, how many farms did you have?
A. I have two farms.
Q. And where were these two farms?

A. One of the farms is in (Redacted) and the other one is in (Redacted).
PRESIDING JUDGE EBOE-OSU]JIL:  Spelling, counsel, for the court reporters.
MR PUGLIATTI: Of course. (Redacted) was spelled earlier, but for the sake of ease
it's (Redacted), and I believe that (Redacted) is (Redacted), but I'll be corrected
by anyone in the courtroom if I am wrong.

Q. And where were you living in 2007, Mr Witness?

A. I was living in (Redacted).

Q. Did you do any other work or have any other income in 2007?

A. There was something else, another job that I had, but I had left that job to
become a farmer.

Q.  What job was that?

A. I was working with (Redacted). Afterwards I left that job, and then I
worked with a company known as (Redacted).

Q.  Besides former employment, did you have any other income?

A. Yes.

Q. And what was that?

A. I was cultivating (Redacted). Ihad cattle, and I also had (Redacted), a
small job.

Q. And where was your (Redacted)?

A. It was in (Redacted).
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MR PUGLIATTI: I'm just going to spell that for the record. My understanding is
that it's (Redacted).

MR KHAN: Your Honour, it would be of great assistance if my learned friend
could be so kind as to get some dates as to when the witness says he worked at the
(Redacted) and when he says he worked at (Redacted). I'm grateful.

MR PUGLIATTI: I can ask and, if the witness knows the dates, he can answer.

Q. Mr Witness, if you can recall, what date did you start working for (Redacted)
(Redacted)? Even the year is fine.

A. I no longer remember the date or year, but I did in fact work at the (Redacted)

(Redacted)

Q. Do you know for how many years approximately you worked there?

A. I did not work there for several years, but I worked there for more than one
year.

Q. And (Redacted), for how long did you work for (Redacted)?

A. I worked at (Redacted) for more than three years.

Q.  Andjust to give the Court some idea, was this before or after the 2007
elections?

A. It was before the elections.

Q.  And what employment have you had, if any, since the elections, the 2007
elections?

A. After the elections in 2008, I worked as (Redacted). I worked as (Redacted)
(Redacted).

Q. Do you still work as (Redacted)?

A. No, I no longer work as (Redacted).

Q. Now, Mr Witness, you're obviously speaking in Swahili today. Can you tell

20.02.2014 Page 41



ICC-01/09-01/11-T-91-Red-ENG WT 20-02-2014 42/86 NB T
Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 14 August 2014, the version of the transcript with its redactions becomes Public

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0409

1 the Court if you speak any other languages or if you understand any other

2 languages?

3 A Yes, I know other languages.

4 Q. What are they?

5 A Apart from Swahili, I know (Redacted) and Kalenjin.

6 Q. I'll just take those one at a time, Mr Witness. Is it correct that (Redacted) is
7 the Luhya language?

8 A. Yes, that is correct.

9 Q. And just bear with me. Do you understand (Redacted)?

10 A.  Yes, I understand that language very well.

11 Q. And do you speak that language?

12 A Yes, I speak (Redacted).

13 Q. Now, moving on to Kalenjin, can you speak Kalenjin?
14 A.  Yes, Ispeak Kalenjin.

15 Q. And, finally, do you understand in that case Kalenjin?
16 A.  Yes, I speak Kalenjin very well and I understand it well.
17 Q. I would just like to ask you about (Redacted). In

18  what location are they located?

19 A. These are two locations. These are places that are located in Nandi District.
20 Q. I'mjust going to go back to the Kalenjin, Mr Witness. Could you explain to
21  the Court how you have come to speak and understand Kalenjin?

22 A I know Kalenjin, because I was born in that region and that is where I lived all
23  my life.

24 Q.  Thank you for that. So I was asking you about (Redacted)

25 And you said that they were located in Nandi District. Do you know the
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1 parliamentary constituency that they're located in?
2  PRESIDING JUDGE EBOE-OSUJI: Mr Pugliatti -- (Microphone not activated)
3 THE INTERPRETER: Microphone of the Presiding Judge, please.
4  PRESIDING JUDGE EBOE-OSUJI: Did you understand me?
5 MRPUGLIATTIL: Idid.
6 PRESIDING JUDGE EBOE-OSUJI: It's reverberating on me.
7  MRPUGLIATTIL: I will soften it.
8 PRESIDING JUDGE EBOE-OSUJI: Thanks.
9 THE INTERPRETER: "Tinderet," says the witness.
10 MR PUGLIATTI:
11 Q. And, very briefly, what did you (Redacted)?
12 A (Redacted).
13 MR KHAN: And my learned friend will note that the transcript at the previous
14 page, line 19, it does not record an answer.
15 MR PUGLIATTI: Again, I'm grateful. What I heard was "Tinderet." I also note
16  that line 1 on the next page has the answer recorded.

17 Q. (Redacted)?

18 A. (Redacted).
19 Q. (Redacted)?
20 A. (Redacted).
21 Q. (Redacted)?
22 A (Redacted).

23 THE INTERPRETER: Correction from the Swahili interpreter: "(Redacted)."
24 MR PUGLIATTT:

25 Q. (Redacted)
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A. (Redacted).

Q.  How long does that take?

THE INTERPRETER: Correction from the Swahili interpreter: "You go on--in a
car, a vehicle. (Redacted).

MR PUGLIATTTI:

Q. (Redacted)?

A. (Redacted)

(Redacted)

Q. Now, Witness, in 2007, before the elections, which ethnic group -- which
ethnic groups lived in (Redacted)?

A. There were Luhyas, the Kisii, the Luos and the Kikuyus.

Q.  Were there any other groups in (Redacted) before the 2007 elections?

A. In addition to the ethnic groups that I just mentioned, there were Kalenjins as

Q. Which group was the largest?
A. It was the Kalenjins.

Q. And in (Redacted), what ethnic groups were in (Redacted)?

A. In (Redacted) there were Luhyas, Luos, Kikuyus and Kisiis and there were also
Nandis.
Q.  Witness, am I correct if I say that Nandis are the same -- a part of the Kalenjin

group; is that correct?

A. Yes, that's correct.

Q So of those groups in (Redacted), which was largest before the 2007 election?
A. The Kalenjins, it was the Kalenjins.
Q

And, finally, for (Redacted), what ethnic groups lived in (Redacted) before the 2007
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elections?

A. There were Luhyas, Kisiis and Luos. There were also Kalenjins.

Q. My last question on this topic, which of those groups was the largest in
(Redacted)

A. The Kalenjins.

Q.  Witness, I'm now going to ask the Court to take us into public session and,
when we go into public session, please don't mention where you live, do you
understand, or where you lived?

A.  (No audible response)

PRESIDING JUDGE EBOE-OSUIJI: Is there a request to go into public session now,
Mr Pugliatti?

MR PUGLIATTI: Your Honour, there is. Ijust wanted to ensure that the witness
understands that in doing so the public will hear what he's saying.

PRESIDING JUDGE EBOE-OSU]JI:  All right, I will tell him.

Witness, we will now go into public session. As you see, that button now has the
green light on, because we've been in private session all along. Now we will go into
public session and the red light will come on. When that happens it's important
that you do not mention where you live or where you lived when we go into public
session, and also try not to give in your answers information that will reveal your
identity or information that are so unique that only a few people were there with
you when any such event occurred, and somebody else listening might easily know
that it is you testifying to those events. We will take such information or such
evidence in private session if we need to be.

It is important for you to particularly listen to the question that the Prosecutor will

ask you, and try your best to respond to those questions as briefly as possible while
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still giving the information you need to give in the answer. Try not to give other
answers than the question calls for, okay? Do you understand?

THE WITNESS: (Interpretation) Yes, I understand, your Honour.

PRESIDING JUDGE EBOE-OSUJI: We will now go into public session.

(Open session at 12.07 p.m.)

THE COURT OFFICER: (Interpretation) We're in open session, your Honour.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

We're now in open session. As you can see, our little light has gone red.

Mr Pugliatti, can you try not to punch in the microphone. It can work without
being punched. Thank you.

MR PUGLIATTIL: That message made its way to me, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MR PUGLIATTI: T'll take it on board as well.

Q.  Witness, I'm going to ask you now some general questions about the Nandi
Hills area. Before the 2007 elections in Kenya, what ethnic groups were in Nandi
Hills Town?

A. The ethnic groups that lived in Nandi Hills Town were the Kalenjins, the
Luhyas and the Kisii, and it was the Kikuyus who were traders. They were the
biggest business people in the region.

Q.  TI'll come to that in a moment. Just before I do, of the groups that you
mentioned, which one was the largest at the time?

A. It was the Kalenjins.

Q And is that the same today?
A. Yes.
Q

Now, you said that the Kikuyus were the largest group of traders. When did
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the Kikuyu arrive in Nandi Hills Town?

A. The Kikuyus have lived in Nandi Hills Town for a very long time.

Q. Do you know since when approximately?

A. I am not able to tell you what year they came to settle in Nandi Hills, but I do
know that they have lived there for many years.

PRESIDING JUDGE EBOE-OSUJI: Mr Pugliatti, do you need to lead that particular
line of questioning of this witness? Is it necessary for the rest of his testimony in
particular?

MR PUGLIATTIL:  Your Honour, I just have two or three more questions about
Nandi Hills Town, and then I'll move on.

Q. Witness, are the Kikuyus still the largest group of business owners in Nandi
Hills Town?

A. I don't know. Ihave no information about that.

Q.  Witness, I'm going to ask you about Nandi Hills area. Once the colonialists
left Nandi Hills, who bought the land in Nandi Hills?

A. After the white people left it was the Luhya and the Kisii and the Luos who
bought the land, but the Luos were not very numerous.

Q.  And who had owned the land before the white people?

A. Before the arrival of the white people, I can't tell you who the land belonged
to, because I was born at the point in time when the white people were already
settled there.

PRESIDING JUDGE EBOE-OSUJI: That was the point of my last interjection. Let's
try to keep the witness's testimony to what the witness can reasonably answer from
his own knowledge. If there is a need to go to folklore, then there is an inevitable

need to require evidence of general knowledge in the area. We can set that up only
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1 ifit's strictly necessary to do so.
2 MRPUGLIATTI: Of course, your Honour. I'm now going to ask about the
3  pre-election period, so directly on point.
4 Q.  Witness prior to the 2007 election campaign, can you describe the atmosphere
5 inthe Nandi Hills area?
6 A. Before the elections, the region of Nandi Hills was peaceful.
7 Q. And once the campaign started, the main parties do you recall were the ODM
8 and the PNU?
9 A Yes, that's correct.
10 Q.  To your knowledge, which ethnic groups in the Nandi Hills area supported
11 the ODM?
12 Al Most of the ethnic groups supported the ODM.
13 Q. Can you be specific, please?
14 A Would you be so kind as to repeat your question?
15 PRESIDING JUDGE EBOE-OSUJI: Why don't you take one ethnic group at a time,
16  Mr Pugliatti.
17 MRPUGLIATTIL: Very well.
18 Q.  Witness, to your knowledge, the Kalenjin in Nandi Hills area, who did
19 they -- which party did they mostly support?
20 A The Kalenjins supported the ODM.

21 Q. And the Luo?

22 A The Luo supported the ODM.

23 Q.  TheKisii?

24 A.  The ODM.

25 Q.  Which party did the Luhya mostly support?
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A. The Luhya also supported the ODM.

Q.  And what about the Kikuyu, which party did the Kikuyu in the Nandi Hills
area mostly support?

A. Amongst the Kikuyu, some of them supported the PNU.

Q.  And do you recall who the ODM presidential candidate was at the time?

A. It was Raila.

PRESIDING JUDGE EBOE-OSU]JIL:  The penultimate answer to the question, was
that responsive entirely? Your question was, "What party did the Kikuyus in the
Nandi Hills area mostly support?”, and the witness's response was that some
Kikuyus supported PNU.

MR PUGLIATTL: I will clarify that.

Q.  Witness, when I asked you which party Kikuyu in the Nandi Hills area
supported, you said that some of them supported the PNU. Can you be -- can you
explain that a little bit more, please?

A. Some supported the PNU, because the presidential candidate was one of their
own, and others supported the ODM.

Q. Was one group larger than the other?

A. Yes.

Q.  Which group of Kikuyu was larger?

A. It was the group that supported the PNU, in particular, the presidential
candidate was a Kikuyu.

Q. Do you recall who the member of parliament for Tinderet was in 2007?

A Yes, I remember that person.

Q.  Who was that person?
A

Henry Kosgey.
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Which party was Henry Kosgey a member of?
Henry Kosgey was a member of the ODM.
And what ethnic group does Henry Kosgey belong to?

He belonged to the Kalenjin ethnic group.

o > 0 > O

Now, Witness, do you recall any other ODM officials running for office in the
Rift Valley at the time?

A. Yes, I can try to remember.

Q. Can you tell the Court, please?

A. Ruto was the top-notch leader in that area, and he was from the ODM. He
supported the ODM.

Q. Is that William Ruto?

A. Yes.

Q. Can you explain what you mean? My translation is that he was the
top-notch leader in that area. Could you explain that please?

A. He, he took an oath as the spokesman of the Kalenjin ethnic group.

Q.  And can you explain your understanding of what it means to be the
spokesman of the Kalenjin ethnic group?

A. He was the spokesman of the Kalenjin, because before him there was a
name -- a man named Koitalel Samoei. And in Kalenjin, that means white stones.
Q. Do you know what the role of the Kalenjin spokesman was?

A. The spokesman of the Kalenjin is the person who gives orders, and those
orders were to be obeyed.

Q. And just to be clear, who were those orders given -- would those orders be
given to?

A. Given the fact that he was the spokesman of the Kalenjin and that before him
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there had been a predecessor, he as the spokesman was to decide that something be
done or not.
Q. The question that I asked just to be clear is, you said he gives orders, who

follows his orders?

A. If he gives an order, his ethnic group, the Kalenjins must follow what he has
said.
Q. Witness, you also mentioned that he took an oath. Can you give the Court

any more details about that, if you can?

A. Let me explain to you how he took the oath. When Koitalel Samoei died it
was old man Moi who was the leader of the Kalenjin group, and when Moi left Ruto
had to take the oath as the spokesperson of this group.

Q.  Now, Witness, taking you back to the election campaign, were there any
political rallies in the Nandi Hills area prior to the election?

(Pause in proceedings)

MR PUGLIATTL: I wonder if that one was translated. I will repeat the question.
Q.  Witness, I'm going to ask you about the election campaign period before the
election. Were there any political rallies in the Nandi Hills area prior to the
election?

A. Yes.

Q.  Were there any ODM political rallies in the Nandi Hills area?

A. Yes.

Q.  Did you attend any ODM political rallies in the Nandi Hills area before the
election?

A.  Yes. Ilattended rallies during the campaign.

Q. Can you recall how many rallies you attended during the campaign?
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A. I attended five political rallies.

Q.  Witness, I'm going to ask you about those rallies. Can you tell the Court
where those five rallies were that you attended?

A. The five rallies that I attended took place in Nandi Hills Stadium.

Q. Anywhere else?

A. Another rally took place in Kapchorwa, another one in Maraba, one rally took
place at Labuiywo, and the last one at Meteitei.

MR PUGLIATTI: Ibelieve the spelling for the record of Kapchorwa is
K-A-P-C-H-O-R-W-A.

Q.  Now, Witness, the first rally that you attended, was that the rally at Nandi

Hills Stadium?
A. Yes.
Q. And do you remember approximately when this rally was?

A. I no longer remember, but I attended that rally.

Q. Do you have an idea of how long before the election this rally at the stadium
was?
A. According to Kenyan law, it is when parliament is dissolved that the electoral

campaign can begin and the campaign lasts for three months.

Q. And had the parliament been dissolved when this rally took place?

A. Yes.

Q. If you can, Witness, was it long after parliament had been dissolved that this
rally took place?

A. No.

Q.  Would you say it was --

MR KHAN: Your Honour, what I would ask, it's been an agreed fact that the
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1 election was on 27 December. That's a clear, fixed point agreed by the parties. It
2  doesn't really help much about asking a question how long, was that very long
3 before the elections. It may be useful to ask the question, let me put it this way, it
4 may be useful to ask the question by reference to the elections on 27 December, how
5 long before it did the rally at Nandi Hills Stadium take place. Your Honour, that
6 way we'll have some precision hopefully in relation to the testimony. I'm grateful.
7  MRPUGLIATTI: Well, your Honour, I'm not asking how long before the elections
8 took place was the rally. I'm asking how long after parliament was dissolved did
9 therally take place. Now, admittedly it's not an agreed fact that we canvassed with
10  the Defence at the time, but if they would be willing to stipulate today that the
11  Kenyan parliament was dissolved on 22 October, a fact which is quite widely in the
12 public domain, it would assist.
13 MR KHAN: Your Honours, there is a witness on the stand. And my learned
14 friend knowingly has put a date in issue. We don't know after two years of
15 investigation by the Prosecution when they say these rallies took place. We're
16  trying to investigate. And up to this moment we don't know when these rallies
17 took place from the mouths of the Prosecution. And, your Honour --
18 PRESIDING JUDGE EBOE-OSU]JI: What was -- I can see the awkwardness of the
19  Prosecutor having mentioned the date of the dissolution of parliament he indicated,
20  but that wasn't the point of the witness's testimony. The point was the time of the
21  rally.
22  He prefers a reference point of dissolution of parliament. Apparently evidently he
23  doesn't want to go for your own reference point of date of the election.
24 MR KHAN: Your Honour, I won't push the point.

25 PRESIDING JUDGE EBOE-OSUJI:  All right.

20.02.2014 Page 53



ICC-01/09-01/11-T-91-Red-ENG WT 20-02-2014 54/86 NB T
Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 14 August 2014, the version of the transcript with its redactions becomes Public

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0409

1 MRKHAN: My learned friend put it was it long after the dissolution? Well, how
2 long is a piece of string? The proper way we say would have been an agreed date
3 between the parties, use that as a clear reference point. After all, that's the focus of
4 this whole case.
5 PRESIDING JUDGE EBOE-OSUJI: All right. Let's have the Prosecution proceed.
6 Prosecutor, the Defence -- Mr Pugliatti, the Defence has suggested a reference point.
7 If you're not accepting it, that's your right. You're entitled to manage your
8 examination as you see fit within the bounds of propriety. So it's up to you now.
9 MRPUGLIATTI: If I could have just one moment, your Honour?
10 Q.  Witness, if you can, measured in days or weeks if you can, how long after the
11  dissolution of parliament was this rally?
12 A As I said before I no longer remember, but when the parliament stops work
13 there are three months of electoral campaign.
14 Q.  And how did you hear that this rally was taking place?
15 MRKHAN: Your Honour, I do apologise, but it's important obviously. We are
16  labouring under some difficulties, and we've alluded to it before, regarding
17  specificity of charges and the like. Iwould ask my learned friend as an officer of the
18  court to put the question again in relation to the date of the elections.
19  Your Honour, we may get the same answer, we may not, but it would be of a help, it
20  would be of assistance to the Defence, and as I say we're coming to this witness and
21  still a date or month has not been specified in relation to this rally. So we know the
22  election was on 27 December. Was it that month, the month before, or what?
23  PRESIDING JUDGE EBOE-OSUJI: Mr Pugliatti, it looks like that's a reference point
24 you may need to work with. If the witness can't, the reference point of the

25  dissolution of parliament doesn't work for him, if it's not getting us any movement,
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try something different.

MR PUGLIATTT:

Q. Witness, you've said that the rally took place after the dissolution of
parliament so that the electoral campaign can begin. And you've said the campaign
lasts for three months. Now, we all agree that the election took place on 27
December, which would place the rally between October, November, or December.
Does that assist you in any way in remembering roughly when the rally would have
taken place?

A. I believe that it was in October, because the elections had not yet taken place.
MR PUGLIATTI: Your Honour, with your leave I'll move on at that point.

Q.  Witness, how did you hear or learn that this rally was taking place?

A. There were vehicles moving about and announcing that a political rally
would take place.

Q.  And did the announcement say who would be speaking at the rally?

A. They said that there would be guests and that there would also, there would
also be the parliamentarians of our constituencies as well as the spokesperson of the
Kalenjins, Honourable Ruto.

Q.  And without saying where your home was, how did you get to the stadium
from your home?

A. When they were making the announcements, they also said that there would
be lorries sent to pick up the people who would attend those rallies.

MR PUGLIATTI: Your Honour, if I could go into private session for just one
question please?

PRESIDING JUDGE EBOE-OSU]JI: Private session.

(Private session at 12.50 p.m.) * Reclassified as Open session
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THE COURT OFFICER: (Interpretation) We are in private session, Mr President.
MR PUGLIATTT:

Q.  Witness, did you attend the rally alone, or did you go with anybody?

A. I went there with other people.

Q. And what ethnicity were these other people?

A. These were my friends, and they were from the Kalenjin ethnic group.

MR PUGLIATTIL:  Your Honour, we can go back into public session now.
PRESIDING JUDGE EBOE-OSU]JI:  Back to public session.

(Open session at 12.51 p.m.)

THE COURT OFFICER: (Interpretation) Mr President, we are back in open
session.

MR PUGLIATTT:

Q. Witness, just to remind you, we are in public again. What time did you
arrive at the rally?

A. When the lorry arrived, we boarded, and then we went to the Nandi Hills
Stadium, where the rally was taking place.

Q.  Roughly what time did you arrive there?

A. I believe it was at about 11 a.m.

Q. And had the rally already begun when you arrived at 11 a.m.?

A. No. The rally had not yet started. People were present, and they were
waiting for the guests who were supposed to arrive.

Q.  Very briefly, can you describe the Nandi Hills Stadium?

A. When you come from the town, the Nandi Hills Stadium is behind the shops.
Its entrance is opposite the shops. One part of the stadium is reserved for the guests

while the other is reserved for the members of the public.
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Would I be correct in describing it as a sports stadium?
Yes. Itis astadium for games or sport.

Would you say it's a large stadium?

Yes, it is a large stadium.

Was there seating inside the stadium for the audience?

> o0 > O » 0O

The guests had chairs, but members of the public, some of them were

standing up while others were sitting.

Q. So just to be clear, they were sitting on the ground, not on chairs?

A. The guests had chairs, but members of the public were sitting on the ground.
Q. Now, was there a stage or platform or construction for the guests?

A. There was a structure that had been put in place for the guests.

Q.  Now, if you can, do you know how many people were present at the rally at

the stadium?

There were many people. The stadium was full.

Would you say that's more or less than 100 people?

There were more than 100. There were more than hundreds of them.

Okay. Were there more or less than 1,000 people, would you say?

> O > 0O

There were more than 1,000 people.

MR PUGLIATTI: Your Honour, I see the clock. I wonder if that would be an
appropriate moment?

PRESIDING JUDGE EBOE-OSU]JI: Yes, indeed, it would be. We will rise for lunch
break.

Witness, we will be rising now for lunch break. Please, you are under oath. Do
not discuss your testimony with anybody. You will rejoin us at 2.30 today. Do

you understand?
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1 THE WITNESS: (Interpretation) Yes, I've understood you.
2  PRESIDING JUDGE EBOE-OSUJI: All right. Can we bring the blinds down, court
3 officer, and escort the witness out of the courtroom.
4 (Closed session at 1.00 p.m.) * Reclassified as Open session
5 THE COURT OFFICER: (Interpretation) We are in closed session, Mr President.
6 (The witness stands down)
7 PRESIDING JUDGE EBOE-OSUJI: Court will rise.
8 THE COURT OFFICER: Allrise.
9  (Recess taken at 1.01 p.m.)
10  (Upon resuming in open session at 2.33 p.m.)
11  THE COURT USHER: All rise.
12 Please be seated.
13  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
14 Mr Pugliatti, we're in open session. You may continue.
15 Witness, welcome back.
16 MR PUGLIATTI: Thank you, your Honour.
17 Q. Witness, when we left off before the lunch break, you were telling the Court
18 about attending a rally at the Nandi Hills Stadium, which you described as being full
19 of people. I'djust like to ask you, from your observations, what ethnic groups were
20 present in the crowd at the rally?

21 A. There were Kalenjin.

22 Q.  Were there any other groups of people?
23 A, Yes.

24 Q. Can you tell the Court which ones.

25 A. There were Luo, Kisii, Kikuyu and Luhya.
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Witness: KEN-OTP-P-0409

Q. And of all of those groups, which one was the largest in the stadium?

A. That was the Kalenjin.

Q. Now, you told the Court that when the rally was announced, it was
announced that there would be speakers. Which speakers were you interested in
hearing at this rally?

A. We were told that there would be Ruto and Kosgey and they would be
accompanied by other people who would be candidates for the elections, the
presidential elections.

Q. And just so that we're clear, is that William Ruto and Henry Kosgey?

A. Yes.

Q. And were they already at the stadium when you arrived?

A. No, they hadn't arrived yet.

MR KHAN: Mr President, I would be once again grateful to my learned friend,
given the answer at line 17 when the witness says that Mr Ruto and Mr Kosgey
would be accompanied by other people who would be candidates for the
presidential elections, to ask whether that was Honourable Raila Odinga, or if not,
who?

PRESIDING JUDGE EBOE-OSU]JI: I think we will let the Prosecutor conduct his
examination-in-chief.

If you want to accommodate the request, you can, but --

MR PUGLIATTI: I'm sure that my learned friend can ask that question when the
time comes.

MR KHAN: Mr President, I can ask questions, and the reason I'd ask for the
assistance of the Prosecution is because of the unique nature or the -- a facet of this

evidence in which we don't have dates, which of course causes understandable and
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obvious difficulties to the Defence. So the witness has said that the -- Mr Kosgey
and Mr Ruto were accompanied by people who would be candidates for the
presidential election. It's already an agreed fact that the candidates were
Honourable Kibaki and Honourable Raila Odinga and also Honourable Kalonzo.
So it's one of these three.

It would be useful, whilst it may not be essential, for the Prosecution to ask it, given
their obligations as officers of the Court and the difficulties that the Defence have
already stated, it would be of assistance before we have to cross-examine that we
know what the landscape is so we can prepare.

Your Honour, I say no more than that.

PRESIDING JUDGE EBOE-OSU]JI:  Yes, we'll leave it at that.

Mr Pugliatti, if you can accommodate Mr Khan's -- we treat it as a request from

Mr Khan. If not, then proceed.

MR PUGLIATTT:

Q. Witness, you said that you recalled Mr Kosgey and Mr Ruto would be
speaking. Can you recall if anyone else was announced to be speaking?

A. We couldn't know because we weren't told, but all that we were told was that
there would be visitors and we followed what they said because they were the ones
who were the major speakers as far as I could see.

Q.  Now, you said that Mr Ruto and Mr Kosgey arrived later, after you. Did you
see them arriving at the stadium?

Yes, I saw when they arrived.

Q. And did you recognise them?
A.  Yes, Irecognised them.
Q. Were they with anybody else?
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A. Yes, there were people who had accompanied them, but I recognised them as
our leaders.

Q. Now, you said that Mr Kosgey and Mr Ruto were announced to give
speeches. Did they give speeches?

A. Yes, they did give the speeches.

Q.  And of those two who spoke first?

A. It was Mr Henry Kosgey who spoke first, because it was his electoral district
where he had the duty to receive the others.

THE INTERPRETER: "It was his electoral constituency," corrects the interpreter.
MR PUGLIATTT:

Q And were you present during Mr Kosgey's speech?

A Yes, I was there.

Q. Where were you standing in the stadium?

A I was behind the crowd that was there who were standing up.

Q Now, you said earlier that a platform had been constructed for the guests.
Could you see Henry Kosgey during his speech?

A. Yes, I could see him.

Q. Could you hear him during his speech?

A. Yes, I could follow them because they were using a loud speaker system.

Q.  Witness, I'm going to ask you now about Mr Kosgey's speech. Could you tell
the Court how he started his speech?

A.  Yes, I could tell you. Mr Kosgey, he started -- started his speech. First of all,
he took up the voting procedure. We had to come together for one unique vote.

Q.  And what language was Mr Kosgey speaking when he said that?

A. At the start he spoke in Swahili.
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Q. When he spoke about the voting procedure and coming together for one
unique vote, what language was he speaking?

A. He spoke in Swahili.

Q.  Now, Witness, could you please describe to the Court what your
understanding is of Mr Kosgey saying we had to come together for one unique vote.
What did that mean to you?

A. Well, in my opinion, it was a call that he was making to ask us to vote in a
single sole way, to vote for the person that he had indicated.

Q. And who was the person he had indicated?

A. That was Mr Raila Amolo Odinga.

Q. And in asking the crowd to vote for Raila Odinga, that was so that Raila

Odinga would be elected to what position?

A. To the post of President of the Republic.

Q.  What else did Mr Kosgey say in his speech, if anything?

A. Yes, I remember other things that he said.

Q. Could you please describe the other things that you remember he said.
A. He also spoke about development and he continued, then he changed

language, then he spoke Kalenjin.

Q. And what did he say when he changed into Kalenjin?

A. When he spoke in Kalenjin he used a proverb.

THE INTERPRETER: The witness speaks a language which is not Swahili.

THE WITNESS: (Interpretation) What it means is "We don't want the trees that
were brought by white men."

MR PUGLIATTT:

Q. Okay. So when Mr Kosgey said that, did you understand his words?
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1 A Yes, I understood what he said because it's a language that I know.

2 Q.  Anddoyouknow who Mr Kosgey was referring to when he said "trees"?

3 A At that time I hadn't understood well what he meant by it when he spoke

4  about trees that the white men had brought.

5 Q. Didyou later come to understand what was meant by the trees that the white

6 men had brought?

7 A Yes, afterwards I understand what it was about.

8 MRKHAN: Mr President, I apologise for rising. Iknow my learned friend has

9 elicited an answer from the witness at line 20 which is what his understanding of
10  what the words meant. It would be useful to have clearly what the witness says he
11 heard. Ithink that'simportant. We have, of course, recording, there's video, and
12 I'd ask that that be elicited because it may prove to be relevant later on. Maybe not,
13 butit's useful to get it.
14 Your Honour, he says at line 17, of course as Ms Alagendra points out, that it was a
15 Kalenjin proverb. So let's have the proverb. That's my respectful submission.
16  PRESIDING JUDGE EBOE-OSU]JI: That's an important observation because at line
17 18 the interpreter does say that the witness speaks a language which is not Swahili.
18 We will need to have the witness say that phrase slowly in Kalenjin because the
19 witness says it was in Kalenjin that it was said. Later on we can see how we will do
20  with transcription of it, perhaps phonetically, but the tape needs to be clear on what
21 itwas. So can you have him say that phrase again.
22 MRPUGLIATTL: Of course, your Honour.
23  PRESIDING JUDGE EBOE-OSUJI: Maybe if he can break it down one word at a
24 time, if there are several words in the phrase, so that we can have that.

25 MR PUGLIATTI:
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1 Q Mr Witness, when I asked you what Mr Kosgey said and you told me that he
2  spoke with a Kalenjin parable, we just need to record what those Kalenjin words
3  were, because we only have Swahili in Court. So very slowly one word at a time
4 could you please repeat the phrase in Kalenjin that you said earlier in response to
5 my question. Thank you.
6 A. Yes, I can repeat it.
7 Q. Please go ahead and, as I said, slowly and one word at a time. Thank you.
8 A What that means in Swahili is that "We don't want trees."
9 PRESIDING JUDGE EBOE-OSUJI:  All right. Let's try.
10  Witness, did you say something like "nemo la kusema" (phon)?
11 MR PUGLIATTI: Imay be mistaken, your Honour, but I think that he repeated in
12 Swahili, so I think he may need to repeat in Kalenjin.
13  PRESIDING JUDGE EBOE-OSU]JI: All right. What we want is the words in
14  Kalenjin. The words you said you heard Mr Kosgey say, we want you to repeat
15  those words, repeat them yourself in the Kalenjin language that you heard him say.
16 Do not give us for now the Swahili interpretation. We want you to say the words in
17  Kalenjin as you heard them. Can you hold off?
18 Can we have some volunteers to assist with the spelling for the record? Iknow that
19 there are some Kalenjin speakers in the courtroom.
20 MRKIGEN-KATWA: Mr President, I suspect you're referring to me.
21  Mr President, the witness has actually said -- I could say the words, then he can
22  confirm if that's what he said.
23 Mr Witness, did you say "makimoche ketit"?
24  THE WITNESS: (Interpretation) Isaid "makimoche ketit".

25 MR KIGEN-KATWA: Mr President, I can spell that.
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PRESIDING JUDGE EBOE-OSU]JI: Thank you very much, Mr Kigen-Katwa.

MR KIGEN-KATWA: The first word is M-A-K-I-M-O-C-H-E and the second word
is "ketit", which is K-E-T-I-T. Then the next word is N-E, then the third word -- the
fourth word is K-I-I-B-U and then the fifth word is C-H-U-M-B-E-K.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Pugliatti, you got the spellings?

MR PUGLIATTI: Yes, I have them now, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  All right. Can you read -- are you able to
attempt reading those words back to the witness to see if that's what he said so that
there are no arguments later?

MR PUGLIATTI: With advance apologies for any pronunciation errors I may make.
Q. Witness, I'm going to read you the words that you said just a moment ago. I
will try to say them correctly. Please tell me if that is what you heard Mr Kosgey
say, "Makimoche ketit ne kiibu chumbek." Is that right?

A. Yes, that's it.

PRESIDING JUDGE EBOE-OSU]JI:  That was brilliantly done, Mr Pugliatti. That
was what I had in my own spellings as well.

MR PUGLIATTI: I'm very grateful to my learned friend for his assistance. I fear it
won't be the last time we call on him to help.

Q. So just to recap, Witness, the Kalenjin that we just heard, is it correct that that
translates as "We don't want the trees brought by the white men"? Is that correct?
A. Yes, that's correct.

Q.  Okay. Sowhen you did understand what these words meant, what this
parable meant, who is Henry Kosgey referring to when he says "the trees brought by
the white men"? Who are the trees?

A. Given that the people who were working for the colonies, these were the
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Luhyas, the Kikuyus and the Kisiis.

Q.  And when Henry Kosgey said "We don't want the trees," to your
understanding when he says "We" who is he referring to?

In that case he was speaking about his own ethnic group, the Kalenjins.
And what was the reaction of the crowd when he said this?

They cheered his words.

Did everybody in the crowd cheer his words?

Almost all the entire stadium was cheering.

o o> 0 > 0o >

You've said that almost the entire stadium was cheering. Who in the

stadium, if anyone, was not cheering?

A. Where I was, those who were close to me, they were Kalenjins and they
cheered.
Q. So did you see anybody who was not cheering close to you?

A. Personally, I did not cheer because I was thinking about what he had just
said.

Q.  Now, regarding Mr Kosgey saying that we don't want the trees brought by
the white men, did he say anything else in regard to the people he was referring to
as trees?

A. Yes. When he was speaking about the trees, he was referring to a group of
people.

Q. And did he say anything else regarding this group of people who he referred
to as trees?

A. He added something else in the Kalenjin language.

Q. Can you -- do you recall what he said, what he added?

A. Yes, I do remember.
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Q. I will ask you about that in just a moment. Ijust want to go back to
something you just said. You said that Mr Kosgey in using the word "trees" was
referring to a group of people. Can you please specify for the Court who was in
that group of people?

A.  Yes, the people who had been working for the whites and the colonies where
the Luhyas, the Kisii, the Kikuyu and the Luo.

Q. Thank you, Witness. So I had stopped you earlier when you had said that he
had added something that you recalled. Could you tell the Court what he added?
A. Yes, I can tell the Judges that.

Q. Go on.

A. He added something else in the Kalenjin language.

THE INTERPRETER: And the witness says something in a language that is not
Swahili, says the Swahili booth.

MR PUGLIATTT:

Q. So, Witness, first -- we may ask you to say it in Kalenjin in a moment, but can
you tell the Court in Swahili what was said -- what was added by Mr Kosgey when
he spoke Kalenjin?

A. It means that "You are leaving the weeds to grow on your houses."

Q. Witness, I'm still asking you about trees and my question was if Mr Kosgey
added anything additional when he was talking about not wanting trees brought by
the white men. Do you recall?

A. Yes, I remember.

Q. And what was that, Mr Witness?

A. When he said that he did not want the trees that had been brought by the

whites, this means that those who had been working for the colonists - the white
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colonists - were from different ethnic groups other than the Kalenjin.

Q.  Did Mr Kosgey say what should be done with these trees?

MR KHAN: Your Honours, this is a serious matter and I would ask my learned
friend not to lead on matters that are very much in dispute. A point will come
when irredeemable prejudice is caused. Your Honour, these matters are ones that I
would ask my learned friend to exercise care and diligence when formulating his
questions.

MR PUGLIATTT:

Q. Mr Witness, I understand what you've told the Court so far that when

Mr Kosgey -- if I understand your testimony correctly, that when Mr Kosgey said,
"We do not want the trees brought by the white men," that he's referring to those
groups brought to work on the land by the white men. Once he said that, did he
say anything further about the trees that were in their area?

A. He said that they had to uproot these trees.

MR PUGLIATTIL: Your Honour, we may be advised to get the Kalenjin on the
record once again for what the witness just said.

PRESIDING JUDGE EBOE-OSU]JI: Mr Kigen-Katwa, I thank you very much for
assisting. Ihope you can still continue to assist us, please.

MR KIGEN-KATWA: Mr President, the witness hasn't said it. If he could say it
tirst?

PRESIDING JUDGE EBOE-OSU]JI:  (Microphone not activated)

MR KIGEN-KATWA: I will do this one, Mr President, but could I suggest that my
colleague, Mr Bosek, does the next one.

PRESIDING JUDGE EBOE-OSU]JI: That's fine. It doesn't matter. All we need is

somebody to assist us in light of the difficulty.
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MR KIGEN-KATWA: I'm obliged. Thank you.

PRESIDING JUDGE EBOE-OSUJI: And thank you very much for helping. That's
not your job, but you're assisting us.

MR KIGEN-KATWA: I'm obliged, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: Now, Witness, can you now say those words in
Kalenjin? You've given us the -- your understanding of the words in Swahili that
the trees had to be uprooted. Can you tell us what Kalenjin words were used to say
that. Say it in Kalenjin, please.

THE WITNESS: (Interpretation) Yes, I can say it in Kalenjin. This is what he said
in Kalenjin.

PRESIDING JUDGE EBOE-OSU]JI:  Can you say it again slowly, one word at a time
if there are more than one word.

THE WITNESS: (Speaks Kalenjin)

MR BOSEK: Mr President, your Honours, I don't think the witness is coming
clearly because what I heard is (Speaks Kalenjin). The spelling is --

PRESIDING JUDGE EBOE-OSUJI: One second. Can we say it back to him one at a
time so that -- for him to acknowledge if that is what he said and then after that you
can spell it, please. Thank you.

MR BOSEK: Mr Witness, (Speaks Kalenjin).

THE WITNESS: (Speaks Kalenjin)

MR BOSEK: He's confirming that that's what he has said. The first word is
"kimache," which is K for Kenya, I-M-A-C-H-E. The second word "kesich" is
K-E-S-I-C-H. The third word is "ketit," which is K-E-T-I-T. The fourth word is
"tugul,”" which is T-U-G-U-L. The fifth word is N-E. The sixth word is K-I-I-B-U.

The seventh word is C-H-U-M-B-E-K.
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PRESIDING JUDGE EBOE-OSU]JI: Thank you very much. Thank you.

Mr Pugliatti, again the same routine. Again you understand why we're doing that,
so there are no arguments later.

MR PUGLIATTI: Iunderstand, your Honour, and I'll do my best once again.

Q. Witness, I'm going to read back to you those Kalenjin words that you just told
the Court, and please tell me if this is what you heard, "Kimache kech ketit tugul ne
kiibu chumbek." Is that what you heard?

PRESIDING JUDGE EBOE-OSUJI: There are fewer words there than were spelled.
MR KIGEN-KATWA: Mr President, may I -- may I apologise. I think my
colleague has missed one word.

MR PUGLIATTIL: It seems the word "talt" (phon) is that -- I think that's the word.
PRESIDING JUDGE EBOE-OSU]JI: Let me try. Let me try.

Witness can you confirm if this is what you heard, "Kimache kesich ketit tugul ne
kiibu chumbek"?

THE WITNESS: (Interpretation) That is correct.

PRESIDING JUDGE EBOE-OSUJI: All right. Please proceed.

THE WITNESS: (Interpretation) That is what I said.

PRESIDING JUDGE EBOE-OSUJI:  All right.

MR PUGLIATTIL: Thank you, your Honour.

Q. So, Witness, can you tell the Court when you heard Mr Kosgey say they had
to uproot the trees, did you understand at that time what he was referring to, if
anything?

A. Personally I thought of the other ethnic groups who were living in that
region.

Q. But at that time did you understand what he meant by "uproot"?
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1 A Yes, it means to remove the other ethnic groups.
2 Q. Witness, I just want to ask you to repeat something you said earlier about
3 weeds.

4 MR PUGLIATTL If the Court could bear with me for one moment?

5 Q. You said that Mr Kosgey had also told the crowd that "You are leaving the

6 weeds to grow on your houses." Is that correct or is the translation accurate of that,

7 Mr Witness, if you could help us?

8 A. Yes, that is correct.

9 Q. I'm sorry to ask you to keep doing this, but it is necessary. Could you please
10  say slowly for the Court the Kalenjin words that you heard that you understood to
11 mean that they are leaving the weeds to grow on the houses?

12 A (Speaks Kalenjin)

13  PRESIDING JUDGE EBOE-OSUJI: All right. Did you speak the Kalenjin words,
14 Witness?

15 THE WITNESS: (Interpretation) Yes, those were Kalenjin words.

16  PRESIDING JUDGE EBOE-OSUJI:  All right. Can you assist us again? Speak
17 it -- speak the words again, the phrase. Can you speak the phrase again slowly, one
18 word at a time?

19 And, Counsel, can you please assist again, if I may get your name again please?
20 MR BOSEK: My name is Bosek.

21 PRESIDING JUDGE EBOE-OSUJI: Mr Bosek.

22 MR BOSEK: Yes, your Honour.

23  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

24  Canyou give us those words again and Mr Bosek, our colleague, would help.

25 THE WITNESS: Ometai suswek kolanda agoi got.
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MR BOSEK:

Q. Witness, (Speaks Kalenjin).

A. (No audible response)

MR BOSEK:  Your Honour, Mr President, your Honours, "ometai" is O-M-E-T-A-I.
"Suswek" will be S-U-5-W-E-K. "Kolanda" is K-O-L-A-N-D-A. "Agoi" that is
A-G-O-1. The last word is "got" is G-O-T.

And for the record I can see the interpreter never got my name. It's B-O-5-E-K.
PRESIDING JUDGE EBOE-OSUJI: Thank you very much, Mr Bosek.

Mr Pugliatti, you go again.

MR PUGLIATTI: Grateful as ever.

Q. Witness, I'm going to read back to you the Kalenjin words, and please tell me
if this is correct, if this is what you heard, "Ometai suswek kolanda agoi got." Is that
what you heard?

A. That is correct.

Q. Could you say it again in Swahili, please?

A. "You are allowing weeds to grow on your houses."

MR PUGLIATTI: Just for the record, Prosecution would like to state that our
in-house interpreter has a different translation of that. Rather, his understanding of
the Swahili is that the weeds are --

MR KHAN: Your Honour, your Honour --

PRESIDING JUDGE EBOE-OSU]JI: Wait, wait, wait, wait. Let's not put the
understanding of the Swahili yet. So what you are saying is that -- okay. At some
point we will need to put on record that understanding when the witness is not in
the courtroom, but can you ask the witness again to tell us one more time what those

words mean to see if there may be a different interpretation a second time around or
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a third time around even.

MR PUGLIATTI: Indeed, your Honour. I'm guided.

Q. Mr Witness, we just want to make sure that we understand your words
correctly. So could you tell the Court in Swahili once more what you heard

Mr Kosgey say regarding weeds?

A. This meant that the weeds that had grown in your houses had to be pulled
out.

MR PUGLIATTI: Actually, the Prosecution is now happy with the interpretation.
Thank you.

MR KIGEN-KATWA: Mr President, we must take extreme exception of that,
because that's clearly not what the witness had said. And, Mr President, we would
pray that you protect us in this because when the Prosecution says openly that a
certain word was used, it is possible that the witness could pick it because that's
different. What he's saying now -- what -- the translation that has been given now
is different from what, as far as we are concerned, was what the witness had said
initially.

PRESIDING JUDGE EBOE-OSU]JI:  All right. At some point we will have to
discuss that in the absence of the witness.

MR KIGEN-KATWA: I think so, Mr President, but we would ask that our
colleagues on the other side restrain themselves from either suggesting the answer to
the witness or making leading questions.

MR PUGLIATTI: It wasn't a leading question. The witness had stated that Mr
Kosgey had spoken of weeds and we simply asked him to repeat what Mr Kosgey
had said about the weeds.

MR KIGEN-KATWA: He didn't say "weeds", Mr President.
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1 PRESIDING JUDGE EBOE-OSUJI:  All right. There is a recording of the witness's

2 testimony anyway, audio recording, so if need be at the appropriate time we can --

3 MRPUGLIATTI: Ihave a real-time transcript reference that -- if it assists where the

4 first mention -- if it's an interpretation error, that's one thing, but what we have on

5 our screens is page 78, line 14 --

6 PRESIDING JUDGE EBOE-OSUJI: What the concern seems to be that you are

7 hearing interpretation, so am I, and it looks like there are some -- your interpreter

8 understands Swahili and the Defence seem to understand Swahili. There's now a

9 dispute as to what the words meant the witness said in Swahili that came back to us,
10  so we cannot settle it right now. Let's proceed and return to it when the witness is
11  not here.
12 MR KIGEN-KATWA: Just before we leave that issue, Mr President, I would like to
13 goonrecord as saying that I heard the witness use the word "nyasi," and even if we
14 are to come back to this issue in the absence of the witness, I would like the starting
15 point for -- to be that we start from the word he had used originally being "nyasi",
16 N-Y-A-S-I. And that's the word which the translator had properly translated from
17  the Kalenjin word as far as we are concerned, but we'll come back to it, Mr President,
18 I think.
19 MR PUGLIATTI: I think there may be some confusion and perhaps it’s on our part,
20  but once again we were talking about trees and in the midst of that, at least what we
21  have on our screens for the real-time transcript is at page 78, line 14, there was
22  mention of --
23  PRESIDING JUDGE EBOE-OSUJI: Weeds, yes. Interpretation it did come in, the
24  word "weeds". It had been used, but that's not the issue. The issue is whether we

25  heard the correct interpretation or not, whether you heard the correct interpretation
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that led you to your -- that part of inquiry, isn't it?

MR PUGLIATTI: Our understanding is that the word used means what we

say -- what we're discussing and that it's a separate branch of --

PRESIDING JUDGE EBOE-OSUJI: All right. Let's start again. Can we --

MR PUGLIATTI: --flora to the -- to the trees.

PRESIDING JUDGE EBOE-OSUJI: -- ask the witness again, since we are now
debating what it means, let's ask the witness once more to tell us what -- in Swahili
what he understood Mr Kosgey to have said.

MR KIGEN-KATWA: Mr President, with your permission, and we do respect my
colleagues, if we could have the situation that the witness tells the Court exactly
what the second word in the last Kalenjin fashion of what he said means. The
second word, which was "suswek". Then we can build from there the translations,
Mr President.

PRESIDING JUDGE EBOE-OSUJI: Mr Pugliatti, do you have difficulty with that?
MR PUGLIATTI: Perhaps, your Honour, we could just take it back a few steps and
just ask the witness what --

PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MR PUGLIATTI: -- he heard once more.

PRESIDING JUDGE EBOE-OSUJI: Good. Why don't we do that. You're right.
Let's start from -- have the witness say again what words Mr Kosgey -- he said

Mr Kosgey had uttered, his understanding of those words. And then we can -- if
we need to break it down, we will.

MR PUGLIATTTI:

Q.  Witness, could you tell the Court once again, first in Swahili, what you heard

Mr Kosgey say.
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1 A In Swahili he wanted to say, "You're allowing the weeds to grow right up to
2  your house."
3 THE INTERPRETER: "Right up into your house," corrects the interpreter.
4  PRESIDING JUDGE EBOE-OSUJI:  All right. Mr Pugliatti, we have the words in
5 Kalenjin. Can you take the words one by one with him. We have five words.
6 MR PUGLIATTI: Yes, I'll do that now.
7 Q. So, Witness, you just told us what you heard in Swahili. And I'm going to
8 repeat the words in -- I'm going to try to repeat the words in Kalenjin, and please tell
9  the Court if this is correct. "Ometai suswek kolanda agoi got."
10 PRESIDING JUDGE EBOE-OSU]JI: And he said that is -- he confirmed that those
11  are the words. Now, let's ask him to tell us one word at a time what he understood
12  what those words meant, one at a time.
13 MR PUGLIATTI: Assuming there's a direct translation for each, but I'm not the
14 one -- I wouldn't know that, but we'll try.
15 Q. Now, Witness, I'll take those words one at a time. Could you please tell the
16  Court, if you can, what the word means in Swahili. The first word was "ometai".
17 A That means "you leave" or "you allow".
18 THE INTERPRETER: The English interpreter has to point out that when you take
19 individual words at a time outside their context, I could give three or four
20 translations or more for exactly the same word.
21  PRESIDING JUDGE EBOE-OSUJI: We sense that, interpreter, but let's proceed now
22  and see how we do. It may well be that transliteration may not work also, but let's
23  try our best one word at a time.
24 Soyou've given us "ometai", right? So the next word.

25 MR PUGLIATTIL: That was my concern as well for the record.
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The second word is "suswek".
That means "weeds".

Q
A.
Q Third word, "kolanda".

A (No interpretation)

MR PUGLIATTL I'm sorry, I didn't hear a translation of that. I'm not sure if I'm
the only one?

PRESIDING JUDGE EBOE-OSU]JI:  Witness, the word "kolanda," can you do your
best to tell us what it means in Swahili.

THE WITNESS: (Interpretation) It means "to crawl" or "creep".

THE INTERPRETER: Again, it could be both.

MR PUGLIATTTI:

Q.  Thenext word is "agoi".

A. "Right up to" or "until".

Q.  And the last word "got".

A. That means "house".

MR KIGEN-KATWA: Mr President, I have something to say on that. Line 18,
(inaudible) the witness used the word I just highlighted that the witness had said
"nyasi", and I am sure including the Prosecution's own interpreter will confirm that
"nyasi" is "grass". It's not "weeds".

PRESIDING JUDGE EBOE-OSUJI: Fair enough. Okay, we can move on.

THE INTERPRETER: The interpreter would state that the word "herbes" used in
French can mean "weeds". It can also mean "grass". It can also mean other herbal
varieties.

PRESIDING JUDGE EBOE-OSUJI: Can you please proceed. Let's move on.

MR PUGLIATTTI:
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Q. Okay. Witness, I just want to ask you some questions about that sentence.
When you heard Mr Kosgey say "you are allowing," who did you understand him to
be referring to when he says "you"? Who is "you"?

A. When he said -- when he was speaking about other tribes which

wasn't -- weren't his tribe.

Q. What was not his tribe?

A. Kikuyu, Kisii, Luo and Luhya.

Q.  And what did -- excuse me. What did you understand him to mean, if
anything, when he said "your house."

A. Because the tribe that had bought compounds were Luhyas and Kisii and Luo
and the Kikuyu.

Q.  Okay, Witness. I'll move on. You've described to the Court two parables
that Mr Kosgey said to the crowd at this speech. The first one regarding trees and
the second one regarding weeds or grass. We haven't finalised the translation of
that. Did Mr Kosgey use any other or speak in any other parables during his speech
on that day?

A. Those were his words that he used, his parables that he used.

Q.  Yes, I understand those were the words he used in those parables. My
question is were those the only parables or were there any others?

Those were the two proverbs that he used when the crowd was cheering.
Now, you said that Mr Ruto also gave a speech that day; is that correct?
That's correct.

And you also said that he spoke after Mr Kosgey; is that correct?

That's correct.

o o> 0 > 0o >

Did anybody then speak after Mr Ruto?
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Other people took the floor, but we didn't attach any importance to that.
And were you present throughout Mr Ruto's speech?

Yes, I was there.

Were you standing in the same position in the stadium?

Yes, [ was still in the same place. I was standing up.

So would it be fair to say that you could still see and hear the speaker?

Yes. I could see him because I was in a place which was slightly raised.
When Mr Ruto commenced his speech, what language was he speaking in?

When he started speaking, he spoke in Swahili.

o o> 0 > 0 » 0 > 0O >

And can you tell the Court what Mr Ruto said when he spoke in Swahili?

>

When he started speaking, he said that he wanted us all to vote together and
to vote for the party which he indicated to us.

Q. And what party was that?

A. That was the ODM.

Q.  Did Mr Ruto say anything else in Swahili?

A. He spoke about development and he spoke about the election process and
procedure.

Q.  What did he say about the election process and procedure?

A. He said that we had to vote together in a united way.

Q.  Now, was Swahili the only language that he used during his speech?

A. First of all, he spoke in Swahili, and people were cheering. When he
tinished, he repeated what his colleague had just said.

Q. Which colleague are you referring to?

A. He repeated the things that Henry Kosgey had said.

Q. And in what language did he repeat the things that Henry Kosgey had said?

20.02.2014 Page 79



|CC-01/09-01/11-T-91-Red-ENG WT 20-02-2014 80/86 NB T
Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 14 August 2014, the version of the transcript with its redactions becomes Public

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0409

1 A He spoke in Kalenjin.
2 Q. Now, Witness, in Swahili, I don't want you to speak Kalenjin, I just want you
3  to tell the Court in Swahili what those things that Mr Ruto repeated were.
4 MRKHAN: Your Honour, with the greatest of respect, I don't think that's the
5 appropriate way forward. If the Prosecution wished to ascribe importance to words
6 said, we should do it in the order in which they were received. So firstly, what was
7 said in whatever language it was uttered in. Secondly, of course, we have the
8 Court -- the witness can give his own translation in Swahili of those and we can take
9 itin that way. But, your Honour, we shouldn't go in reverse order. It may not
10 be --it's a reverse Chinese whisper, so to speak.
11 MR PUGLIATTI: Your Honour, of course we're in the Court's hands, but I felt for
12 the purposes of fluidity it might be better to get the speech and to get the content of
13  the speech on the record and then, once that's done, to go through the Kalenjin
14  original so that that can be recorded as well. And of course --
15 PRESIDING JUDGE EBOE-OSU]JI:  Either way is permissible. So if we have the
16  witness say the words in Kalenjin first and what they mean, that is one way of doing
17 it. Another way of doing it would be words were said in a certain language, what
18 did you understand the words to mean, and then what words exactly were said.
19 FEither way. Let'snot --
20 MR PUGLIATTI: So either way I understand that --
21  PRESIDING JUDGE EBOE-OSUJI: Yes.
22 MRPUGLIATTL: -- we'll take it one at a time.
23 Q. So, Witness, you said that Mr Ruto repeated the things that Mr Kosgey had
24  said. Canyou tell the Court what the first thing was that he repeated?

25 A At the start he spoke in Swahili, and when he changed language, he started to
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1 talk in Kalenjin, and he repeated the things that Henry had said.

2 THE INTERPRETER: And the interpreter states that the witness is speaking a

3 language that is not Swahili.

4 MR PUGLIATTIL This was my concern, you Honour. So perhaps with the Court's

5 leave I'll ask him to say it in Kalenjin first and then we can elicit -- in Swahili first, I

6 beg your pardon, and then we can elicit the Kalenjin to follow.

7 PRESIDING JUDGE EBOE-OSU]JI: Please proceed.

8 MR PUGLIATTI:

9 Q. Witness, once Mr Ruto switched into Kalenjin, can you tell the Court in
10  Swahili, please, the first thing he repeated?
11 MR KHAN: Your Honour, again, I think what should be put is, "What did Mr Ruto
12 say?" Let's--let's get to the heart of the matter; otherwise, we get obscurity. What
13  does the witness assert he heard Mr Ruto say? Your Honour, otherwise, an already
14 complex issue is going to become even more difficult to fathom out.
15 PRESIDING JUDGE EBOE-OSU]JI: The ruling is that it can be done either way as
16  long as the words come in. It can be done either first the question about what was
17  understood is put and -- but, in any event, the actual words spoken would come in.
18 MR KHAN: Indeed, your Honour, I understand that ruling. I wasn't going behind
19 it. My objection was what the Court is interested in is not the constant insistence by
20  the Prosecution in their questions about what's been repeated. It's a direct question
21  to the witness, "What words do you say Mr Ruto said?", and that's where I took
22  some objection to the Prosecution.
23  I'm grateful.
24 PRESIDING JUDGE EBOE-OSUJI: So we have to get the actual words that Mr Ruto

25 was said to have said on the occasion. Whether or not you give us the meaning of
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those words first or later, but the words themselves need to be on the record, not by
portmanteau sort of arrangement. It needs to be there.

MR PUGLIATTIL:  Well, your Honour, of course that's the natural next step, but the
witness had said that Mr Ruto had repeated Mr Kosgey's words. So in my
respectful submission, it's not illogical to ask the witness what did he repeat and
then ask him what words did he use precisely. That was my intention in my
questioning.

PRESIDING JUDGE EBOE-OSUJI: Let's ask -- let's get what Mr Ruto was supposed
to have said.

MR PUGLIATTI: TI'll proceed.

Q. Witness, once Mr Ruto switched into Kalenjin, what was the first thing he
said?
A. In Kalenjin when he spoke, the crowd were cheering.

Q.  What was it that he spoke that caused the crowd to cheer?

A. The crowd were cheering when he spoke. Where he was on the podium he
was happy with the way in which the crowd were cheering.

Q.  Witness, I understand that. And you've told the Court that he was speaking
Kalenjin when he did so. And what I'd like to know is what he said to the crowd
tirst, please.

A. At the start when he wasn't speaking Swahili he said we should vote together
and we should vote with our hearts.

Q.  Witness, perhaps it would be easier for you if we started in Kalenjin after all.
Could you tell the Court first in Kalenjin what Mr Ruto said, the first thing he
repeated -- that you heard him repeat from Mr Kosgey.

A. (Speaks Kalenjin)
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Q. And I understand you just spoke in Kalenjin. Can you please now say that in
Swahili as to your understanding.

A. "We don't want the trees which were brought by the whites."

MR PUGLIATTI: Your Honour, we might embark on an exercise, now that he's
given us the Kalenjin and the Swahili, that may take us past 4 o'clock, so I'm in the
Court's hands.

PRESIDING JUDGE EBOE-OSU]JI: We will rise now and also consider when we
come back tomorrow at 9.30 whether -- if the exact words were the same, then we
can take it from there. We already have the words in our notes. If they're exactly
the same words, exactly the same words. If there are some variations, then we can
take it up.

Or, Mr Khan, you are interested in a repetition of the process, are you?

MR KHAN: Your Honour, I'm sorry to say I am. I think it's important on
(overlapping speakers).

PRESIDING JUDGE EBOE-OSU]JIL:  Fair enough. Fair enough. Okay.

MR KHAN: Your Honour, there will be one matter for one minute if we could raise
at any point before the end of the day. It's to do with my learned friend Mr -- for
the legal representative of the victims has indicated he's not available before
Monday. So just for forward planning, the Prosecution indicated they'll take five
sessions. It looks like that's all of tomorrow. So I wanted an indication that we will
not be required to cross-examine before the legal representative of the victims is in
situ, which will be Monday morning.

PRESIDING JUDGE EBOE-OSU]JI: Let's excuse the witness.

MR KHAN: Indeed. I'm grateful.

PRESIDING JUDGE EBOE-OSU]JI:  Witness, thank you very much. We've come to
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1 the end of our day with you today. You will join us again tomorrow morning at
2 9.30. Aslsaid earlier when we adjourned for lunch, that advice remains. You are
3  still on the stand, or rather on the witness seat. Do not discuss your testimony with
4 anybody when you are outside of the court, okay? Do you understand?
5 THE WITNESS: (No interpretation)
6 PRESIDING JUDGE EBOE-OSUJI: Interpretation?
7 THE WITNESS: (Interpretation) Yes, I've understood.
8 PRESIDING JUDGE EBOE-OSUJI: Thank you. Let's bring down the blinds and let
9  the witness out of the court and then we can return to Mr Khan's matter briefly.
10 (Closed session at 3.59 p.m.) * Reclassified as Open session
11 THE COURT OFFICER: (Interpretation) We're in closed session, your Honour.
12  (The witness stands down)
13  (Trial Chamber confers)
14 PRESIDING JUDGE EBOE-OSUJI: Mr Khan, yes?
15 MRKHAN: Your Honour, in fact I don't think there's going to be an issue, because
16 it seems from what my learned friend kindly indicated today that he anticipated
17  taking at least -- at least five sessions, which will take us to the end of tomorrow.
18 But we had also been alerted to the fact that my learned friend, counsel for the -- the
19 legal representative of the victims will not be in situ in a position to ask questions
20 until Monday. So Ijust wanted clarity all around that accordingly we will not been
21  required to cross-examine until after the legal representative for the victims, which
22 will be hopefully Monday some time we'll start.
23  PRESIDING JUDGE EBOE-OSUJI:  Your concern is that you're not called upon to
24 start cross-examining tomorrow, is it?

25 MR KHAN: Indeed. Indeed.
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1 PRESIDING JUDGE EBOE-OSU]JI:  Yes. Mr Pugliatti, do we have that concern to
2 worry about?
3 MRPUGLIATTI: Perhaps a touch, your Honour. The initial estimate was for five
4  sessions and, as we started ten minutes before the end of the first session this
5 morning, that would indeed take us up to say ten minutes before the end of the last
6 session. It's progressing. It's not progressing at great pace, so we would still hope
7 to finish by the last session on Friday, but we can't rule out that we may need longer.
8 PRESIDING JUDGE EBOE-OSUJI: All right. Please still be as efficient as possible.
9 Do not relax the pace because of the need to fill the time. What may happen, if need

10 be, even if you finished earlier tomorrow, since Mr Nderitu had indicated that he

11  would be --

12 Would he be the one asking the questions himself?

13 MR NARANTSETSEG: Yes, your Honour.

14  PRESIDING JUDGE EBOE-OSU]JIL:  If Mr Narantsetseg will need to wait for

15  Mr Nderity, so be it, but Mr Khan's concern need not trouble him too much.

16 MRKHAN: I'm grateful.

17 MR PUGLIATTI: I can assure the Chamber there's no intention of relaxing the pace.

18 PRESIDING JUDGE EBOE-OSUJI: Thank you.

19 MR PUGLIATTI: We're proceeding as best we can.

20 PRESIDING JUDGE EBOE-OSUJI: Great. So we will then leave it at that for now,

21  all right?

22 The Court will rise.

23 THE COURT USHER: All rise.
24 *(The hearing ends in closed session at 4.02 p.m.) (Reclassified as open session)

25 RECLASSIFICATION REPORT
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1  Pursuant Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September
2 2013, and the instructions in the email dated 14 August 2014, the version of the

3 transcript with its redactions becomes Public.
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