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International Criminal Court1

Trial Chamber V(a) - Courtroom 12

Situation:  Republic of Kenya3

In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap Sang4

- ICC-01/09-01/115

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia6

and Judge Robert Fremr7

Trial Hearing8

Thursday, 10 July 20149

(The hearing starts in open session at 9.38 a.m.)10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, please call the case.15

THE COURT OFFICER:  (Interpretation)  Thank you, Mr President.16

The situation in the Republic of Kenya, in the matter of The Prosecutor versus17

William Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/11.18

We are in open session.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.20

Appearances?21

MR STEYNBERG:  Good morning, Mr President, your Honours.  For the22

Prosecution this morning, Anton Steynberg.  With me, Lara Renton, Alice Zago,23

Regina Weiss and Grace Goh, case manager.24

MR NARANTSETSEG:  Good morning, Mr President, your Honours.  The victims25
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participating in this case today are represented by myself, Orchlon Narantsetseg, and1

my colleague James Mawira. Thank you.2

MR KIGEN-KATWA:  Good morning, Mr President. For Mr Sang, who is present,3

is Rong Xin, Honor Lanham, Logan Hambrick, Caroline Buisman and myself,4

Katwa-Kigen.5

MR KHAN:  Good morning, Mr President, your Honours.  On behalf of Mr Ruto,6

who is excused, myself, Karim Khan, Shyamala Alagendra, Ms Leigh Lawrie, Ms7

Grace Sullivan and Ms Shalini Jayaraj.8

PRESIDING JUDGE EBOE-OSUJI:  Prosecution, your next witness.9

MR STEYNBERG:  Yes, good morning, your Honours.  We are in public session,10

but that's not a problem because the next witness has not requested any protective11

measures, nor has the VWU requested any protected measures.  So I can say that the12

next witness, Mr Gavin McFadyen -- McFadyen, I beg your pardon -- is available to be13

called.14

Perhaps before he's called there is one matter that my learned friend, Mr Kigen-Katwa,15

raised on Tuesday relating to the procedure which the Prosecution tendered or16

suggested be adopted with this witness as regards the admissibility of documents.17

There are a number of documents the Prosecution would like to show to this witness,18

including the CIPEV final report, but also some underlying material.  Apart from19

I think six or seven underlying documents the rest of the material is in dispute, and I20

do anticipate that there would be a fairly lengthy and possibly complicated legal21

debate about this.22

Your Honours have been informed that the witness has health issues, and my23

suggestion, your Honours, was that in the interest of shortening his evidence, that the24

relevant documents be shown to him, identified, any questions which the Prosecution25

ICC-01/09-01/11-T-124-ENG ET WT 10-07-2014 2/84 SZ T



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0013

10.07.2014 Page 3

deems fit be put to him on that, but that the issue of the admissibility of these1

documents be debated subsequently by way of written filings.  That way, in my2

submission, we could dispose of this witness much more efficiently than if he had to3

sit through all of the legal arguments.4

Both my learned friends have agreed to this proposed way of proceeding, but5

obviously we're in the hands of the Court in that regard.6

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan? Mr Kigen-Katwa?7

MR KIGEN-KATWA:  Mr President, in respect to the issue of the documents that I8

anticipate being determined by way of an application, that is our position, that we9

would prefer filing in respect to that issue.10

MR KHAN:  Mr President, my learned friend, Mr Steynberg, has accurately put11

forward the position.  We are content with that arrangement.  There is another12

matter that I would like to raise with the Bench before the witness is brought in, but13

on that issue, we agree with the Prosecution.14

PRESIDING JUDGE EBOE-OSUJI:  All right.  Before you raise the matter,15

Mr Steynberg, assuming we proceed according to the joint recommendation of16

counsel as you've laid it out, how long do you anticipate this witness's testimony will17

take?18

MR STEYNBERG:  Your Honours, my estimation is approximately three sessions.19

So depending on how long the preliminary issue my learned friend wishes to raise20

would take, I'm hopeful we might be able to finish by the end of today, at the latest,21

the first session tomorrow.22

PRESIDING JUDGE EBOE-OSUJI:  And you mean examination-in-chief only, or23

including in your estimation cross-examination?24

MR STEYNBERG:  Your Honours, I've had no confirmation of the length of25
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cross-examination, so I'm referring only to evidence in-chief.1

PRESIDING JUDGE EBOE-OSUJI:  Defence, are you able to at this point indicate2

how much time you think you might take in cross-examination?3

MR KHAN:  Your Honour, at the moment - and I've consulted with my learned4

friend - our hope is that we'd finish cross-examination within two days, hopefully5

maybe even one.6

PRESIDING JUDGE EBOE-OSUJI:  You mean – sorry, you mean you will need two7

days?8

MR KHAN:  Indeed.  We hope in fact one, but I don't want to be curtailed.  So I9

hope one, but definitely we'll finish on behalf of both of us within two.10

But, your Honour, the issue, if I can raise it now, is our application is that we should11

not be required to start cross-examination before Monday.  If your Honours give us12

leave to start on Monday, we'll undertake to finish either by the end of Monday, but13

at the latest on Tuesday, and the reason for that is we have been, we say, significantly14

prejudiced by the way that the Prosecution has handled this matter.15

Your Honours, we received yesterday a proofing note and I won't say too much about16

it.  Whether it's a proofing note or a new statement is another matter.  Certainly for17

the first time new matters are raised, for example a reference to USA, a reference to18

Mungiki's relationship to ODM, and of course that issue is subject to another filing.19

Your Honour, the witness also for the first time is asked questions about the process20

of Waki in the sense of witnesses' testimony being tested, and he says that as a police21

officer with many years’ experience in questioning witnesses he considers he has a22

reasonable nose for someone telling a yarn and he's not often wrong in his assessment23

of witnesses.24

And, your Honours, after that the Prosecution for the first time, for the first time,25
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because it is not done when the statement is taken, go through transcripts of evidence,1

not just Waki, the report that we thought he was going to speak about, but critical2

underlying evidence, and he purports to give credibility assessments in relation to3

that material.4

Now, your Honours, we got a list of -- we raised it before we broke from the last5

session, but we received on Friday, I believe, a list from the Prosecution regarding6

portions that they would seek to tender through this witness.  And we received7

yesterday for the first time the proofing note in which the witness is taken through8

certain documents that were not put to him at the time the statement was taken.9

Your Honours, these are important matters. They raise legal issues.  They also raise10

issues of preparation for the Defence. And so we understand my learned friend has11

said that there may be some health concerns of the witness, that the proceedings may12

need breaks anyway, and what we're saying, and I can go in much more detail if13

necessary, but the nub of it is we're saying that we'd ask, whenever the Prosecution14

finish, on behalf of my learned friend and myself, it's a joint application, we be15

allowed to start only on Monday so we can consider some of these transcripts and our16

approach to them, because he does purport in this proofing note not only to speak to17

specific transcripts and underlying material, but he purports to make credibility18

assessments, for example, certain individuals -- certain individuals appeared credible19

and the like.20

Your Honour, also in light of that I sent an email, or Ms Alagendra sent an email,21

yesterday to the Prosecution seeking further disclosure regarding two people named22

in the witness statement, and we've asked the Prosecution whether or not those23

people have been interviewed by the Prosecution at any stage and whether or not the24

Prosecution has any information that those individuals who appeared at Waki are25
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telling untruths.1

So it is relevant to this new statement, because the witness says he has a nose for2

credibility.  It's individuals that are mentioned in his statement and the Defence3

wants to know if the Prosecution also are saying now --4

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, are you bound by this -- any particular5

witness's ability to smell credible or, more importantly, is the Court bound by it?6

MR KHAN:  Your Honour, the Court of course not only is not bound by it, we say7

evidence should not be led on it, but your Honour because this goes beyond the scope8

of the original statement because the statement -- and if one looks even at the9

summary that the Prosecution gave when they were seeking to call this witness, when10

the trial started --11

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's do this. Your arguments are in12

support of your request that you not be compelled to start cross-examination earlier13

than Monday.14

MR KHAN:  Yes, your Honour, and if we do we undertake we'll be finished either15

by the end of Monday, but definitely by Tuesday.16

PRESIDING JUDGE EBOE-OSUJI:  But in spite of the matters you have identified as17

problematic for you, that surely there must be other areas that you can cross-examine18

upon earlier than Monday?19

MR KHAN:  Well, your Honours, what we don't want to do -- and that's the issue.20

One wants to view the landscape of cross-examination at the outset and know exactly21

what the Defence approach is going to be.22

Now, we are hampered due to no fault of our own, because the original statement23

really was formalistic.  Waki was established, these were the general processes, and24

here is the report.  Now, that was the clear ambit of the original statement.25
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At proofing here in The Hague for the first time, new documents are shown to the1

witness for the first time that were not shown to the witness in the two previous2

interviews they had with the witness.  That's point number one. And the second3

point is the underlying documents go well beyond the Waki report, but the4

underlying material upon which Waki was based.5

Now, your Honours, we say we are with respect entitled to adequate time to prepare6

in light of that.  It is not the fault of the Chamber.  It is not the fault of the Defence.7

The Prosecution have chosen to conduct themselves in this manner.  I'm not even at8

this moment aiming my fire at the proofing, because some of these issues that your9

Honour's decision does allow the Prosecution to go into matters of possible Defence10

cross-examination.  My --11

PRESIDING JUDGE EBOE-OSUJI:  The concern here is this --12

MR KHAN:  Yes.13

PRESIDING JUDGE EBOE-OSUJI:  The concern is, let's assume that this happens in14

many trials, a witness is on the stand, and they start expanding their story beyond15

what might have been said in a two or three-page statement.  And often in criminal16

cases statements are not long.  Witnesses will take hours testifying.  They would not17

be just testifying precisely out of a script of two pages.18

And if in the process of testifying expansions are made to narratives that are19

substantive in themselves, you can see the difficulty it will cause if every time that20

happens the cross-examiner will say, "Court, you have to adjourn until we've -- we're21

ready to cross-examine on these things."22

There's definitely something that can be done and, if there is any prejudice raised, it23

will have to be argued or taken into account at the time, at the right time.24

MR KHAN:  Your Honour, of course I agree with that.  It is one matter though for25
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an issue to arise ex improviso and anticipated in the course of examination, but this1

isn't sure fair notice to the Defence.  What's the purpose of a statement?  The2

statement is there to give the Defence a target as to the scope of examination.  That's3

the purpose of it. Otherwise it has no purpose at all.4

But here, despite two interviews, for the first time the witness is taken through5

documents that the Prosecution are now seeking to tender for the first time.  We6

should include transcript evidence and I'll leave Rule 68 aside for the time being.7

And the Defence is given the witness's comments yesterday.8

And so all I'm saying, your Honours, is this is not a matter where it is one or two9

small issues.  It appears that the thrust or the focus of the questioning has, if not10

changed, it's expanded quite significantly.  And in the scheme of matters, the Court11

schedule, of course, is there until the 16th.12

We say we're trying to accommodate the Prosecution.  We've said in light of the13

witness's condition we can argue admissibility by way of written motion.  All we're14

asking we think is a very modest request, is that consideration be given on behalf of15

Mr Katwa Kigen and myself that the Defence should be entitled to have the weekend16

to go over material that arises out of information given for the first time yesterday.17

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's leave it there.18

Mr Kigen-Katwa?19

MR KHAN:  I'm grateful.20

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan said he spoke on behalf of the both of21

you, so you don't need to speak more on this, do you?22

MR KIGEN-KATWA:  It is true he spoke on both of -- on behalf of both of us.23

Mr President, may I mention that apart from the post-election, that some of the issues24

in the proving notes are new.  There are instances when the witness has actually said25
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the opposite of what he had said initially in the screening notes and in the subsequent1

statement.  And that, Mr President and your Honours, we pray should entitle us to2

more opportunity to look at what is introduced by the Prosecution.3

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?4

MR STEYNBERG:  Thank you, your Honour.  I must confess to being somewhat5

perplexed by my learned friends' complaint, particularly the complaint that he's taken6

by surprise that not only the CIPEV report, but certain underlying documents were7

put to this witness for his comment.8

I note that it is not just the CIPEV report, but every single item that was put to this9

witness was disclosed on the Prosecution's list of evidence on 5 May 2011, clearly10

indicating this was material upon which the -- the Prosecution intended to rely.11

This witness, Mr McFadyen, and the previous witness, Witness 247, are the two12

witnesses on the Prosecution's witness list from the CIPEV Commission, and I would13

have thought it quite obvious the witnesses through whom the Prosecution would14

send -- tend -- seek to tender this evidence.15

In addition, certain underlying material has also been sought to be submitted by Bar16

table motion.  And I note, for instance, that certain of the transcripts we now seek to17

tender through this witness, including the testimony of one Professor Harun Ng'eny,18

a Dr Stephen Kaiya, and Dr Shadrack Kemei, when we sought to tender this evidence19

through the Bar table motion, the Defence for Mr Ruto did not object.  Their20

response was, "Agrees to the admission of the portions of the document identified by21

the Prosecution, subject to certain reservations."22

I beg your pardon.  This was the agreed facts filing.  I'll give the reference.  It is23

ICC-01/09-01/11 1121, Confidential Annex A. and it is item number 45 under the24

heading "Non-ICC Transcripts."25
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As your Honours are aware, the protocol for witness proofing permits the1

Prosecution to put documents to a witness upon which the witness -- the Prosecution2

might seek to put to that witness for comment and possible admission, amongst other3

reasons, to determine the utility of using those documents with the witness.4

Now, given that the Prosecution seeks to tender the CIPEV report as an exhibit in this5

case --6

PRESIDING JUDGE EBOE-OSUJI:  But, you see, they're not objecting necessarily to7

tendering the documents or you reviewing those documents with the witness.8

That's not my understanding of their position.  Their position is that they not be9

required to start cross-examination earlier than Monday.  What do you say to that?10

MR STEYNBERG:  I understand the position, your Honours, and the basis for their11

submission is that they've been taken by surprise, and my submission is that they12

should not have been taken by surprise, it should come as no surprise to them.13

Your Honours, I leave this matter in the Court's hands, but the Prosecution's point of14

view is that we're dealing with a witness who's not in the best of health, he should not15

be kept here longer than necessary and with the exercise of due diligence my learned16

friends could have and should have done the necessary preparations in order to17

commence cross-examination promptly.18

The -- the two matters that they raise regarding questions put to him as to USAID and19

as to the involvement in Mungiki are simply matters that arise out of questions and20

lines of -- of cross-examination that have been put to previous witnesses that the21

Prosecution thought this witness might be able to comment on.22

PRESIDING JUDGE EBOE-OSUJI:  All right.  Mr Khan, Mr Kigen-Katwa, so your23

undertaking is that if you are allowed to start only on Monday, you will complete on24

Monday?25
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MR KHAN:  Sorry.  Your Honours, we'll do our very best to finish at the end of1

Monday, at the very most the first session on Tuesday, but we'll do our very best to2

finish the end of -- of Monday.  If the Court is minded to grant the request, the least3

we can do, of course, is try our utmost to comply with any orders of the Court.  I'll4

say no more.5

(The Trial Chamber confers)6

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, Mr Kigen-Katwa, we will start this7

witness's examination-in-chief.  We will consider the matter again at the point of the8

Prosecutor's completion of their examination-in-chief.  We will revisit the matter at9

that time.  It may well be that there are some questions you could put to the witness10

in the meantime.  It may well be that your concerns or the prejudice you worry11

about might become clearer at that stage, at the stage of the completion of the12

cross-examine -- examination-in-chief, rather.  So the point being be prepared to start,13

but we will think about it.14

MR KHAN:  I'm grateful.  Your Honour, one additional matter, of course, is -- I15

won't repeat the submissions, but we received the proofing note yesterday.  There is16

a rule, of course, that any material we wish to put we must give the Prosecution17

24-hour notice.  So if I give it on -- that material tomorrow morning, of course I could18

use it on Monday, but as of the moment, I haven't got that material, I'll confess, I'm19

not ready for it because this is unanticipated and I will not be able to put certain20

material that I think we're -- we're entitled to.21

In fact, I'm not even sure what material I am going to put.  I have a broad idea, but22

selections have not been made, so your Honours, it's another factor I would ask to be23

considered.  I'm grateful.24

PRESIDING JUDGE EBOE-OSUJI:  We'll keep that in mind as well because if the25
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Prosecution takes an issue with that, then we will -- it may well be at that point that1

you will need to make that argument.2

MR KHAN:  Your Honour, will we get a decision from the Bench today on that issue,3

or will it be only -- as to when we are expected to start?4

PRESIDING JUDGE EBOE-OSUJI:  We are not going to give you advanced ruling on5

it now.6

MR KHAN:  But later.7

PRESIDING JUDGE EBOE-OSUJI:  Yes.8

MR KHAN:  I'm grateful.9

PRESIDING JUDGE EBOE-OSUJI:  Let's bring in the witness.10

Mr Steynberg, you're going to take the witness?11

MR STEYNBERG:  I am, your Honour.12

PRESIDING JUDGE EBOE-OSUJI:  Have you done -- did you give the advice raised13

under Rules 66(3) and 74(1)?14

MR STEYNBERG:  I confirm that I have, your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  Yes.16

(The witness enters the courtroom)17

PRESIDING JUDGE EBOE-OSUJI:  I thought I should have -- there's an18

announcement that the -- Mr Kigen-Katwa, we will be adjourning today at 3.45.  I19

mentioned you, Mr Kigen-Katwa, just to draw your attention, not that this is an20

announcement particular to you.  I noticed you were engaged in a discussion at the21

time.22

We will be adjourning at 3.45 today so everybody knows that.23

Please administer the oath to the witness.24

WITNESS:  KEN-OTP-P-001325
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THE WITNESS:  I solemnly declare that I will speak the truth, the whole truth and1

nothing but the truth.2

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.3

And, Witness, welcome to the Court, to the ICC.4

THE WITNESS:  Thank you.5

PRESIDING JUDGE EBOE-OSUJI:  And when I welcome witnesses, I don't want6

them to feel like strangers to the courtroom because this is your courtroom.  It is the7

international -- belongs to the international community of which you're a member.8

We thank you for joining us in our search for the truth in the case before us, and in9

that search, as you probably know, we do it by questions and answers.  The counsel10

in the case will be asking you questions, beginning with the party that called you.11

The Prosecutor would ask you questions in examination-in-chief.  After that the12

Defence counsel for Mr Ruto or Mr Sang, they will take turns asking you questions.13

At the end of all that it may well be that the victims counsel represented over there14

would also -- may need to ask you questions if they request to do so and we grant15

them leave to do so.16

In all of that, questions, questions, questions - I suspect that you're familiar with the17

process - in answering those questions, it is critical that you concentrate on the precise18

question asked and give only the answer to that question in as concise a manner as19

possible and then stop and wait for the next question.20

It is often the case because of how we operate - and I will be speaking to you in a21

moment about that - there is something we call the pause rule, again I'll be speaking22

to you about that, we're required to take pauses in between question and answer.23

Sometimes when that pause is occurring because the Prosecutor is24

pausing - observing his own pause - the witnesses might then think that they haven't25
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given enough of an answer and they keep talking.  And so that's why I say1

give -- think about the answer that is called for by the question, give it and then stop.2

There will be a pause from the Prosecutor or the questioner and then they will ask3

you the next question.  Keep that in mind.4

Please do your best to eliminate guess-work and speculation.  If you must draw5

inferences, so be it, but some people -- what is an inference to somebody might be6

speculation to another person.  So keep that in mind.  Do your best to give us7

informed answer that you thought about as opposed to speculating or guessing.8

We're interested more so in what you have observed directly or your own perceptions9

than hearsay testimony, but in the manner of your testimony it may well be that you10

may have to base yourself on information you received from some other sources.11

Let's try and keep that to the minimum if that must be.  All right.12

We've been informed that you may require from time to time breaks.  If you do, let13

me know, okay?  All right.14

Now, the logistical matters.  There are people who assist with the team here, they're15

also -- part of the team are up in the compartments you see there.  The interpreters16

are up there and the court reporters are also up there.  They cannot hear you directly17

except through the microphone and through their own headsets.  So for that reason,18

it is important at all times that we do not have overlapping speakers, hence the pause19

rule that I indicated earlier.20

The testimonies are interpreted into French, and it is often the case that when the21

speaker finishes speaking in English, the French interpreter is finishing interpretation,22

so if one starts speaking immediately, it may cause problems of interpretation.  It is23

for that reason that we observe the five-second pause.  Try and do that.  The24

Prosecutor will do the same thing.  Thank you very much for coming.25

ICC-01/09-01/11-T-124-ENG ET WT 10-07-2014 14/84 SZ T



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0013

10.07.2014 Page 15

Mr Steynberg.1

MR STEYNBERG:  Thank you, your Honours.2

QUESTIONED BY MR STEYNBERG:3

Q.   Good morning, sir.4

A.   Good morning.5

Q.   Please state your full name for the record.6

A.   My name is Gavin Alistair McFadyen.7

Q.   And before we get into the meat of your testimony, Mr McFadyen, I would just8

like to go through some details of your work and experience in the past.  Is it correct,9

sir, that you were a police officer in New Zealand for 32 years of which 16 years was10

held -- was spent in the field of criminal investigations?11

A.   That is true.12

Q.   And what rank did you rise to within the New Zealand Police force?13

A.   Assistant commissioner of police.14

Q.   Responsible for what area?15

A.   Responsible for operations.16

Q.   Is it also correct, sir, that in 2004 you participated in a panel appointed to review17

certain disputed elections in Papua New Guinea?18

A.   Yes, that's right.19

Q.   And subsequent to that you became the head of security for the New Zealand20

Rugby Union; correct?21

A.   I worked with the New Zealand Rugby Union on a range of security matters.22

Q.   And finally is it correct that in 2008 you were invited to participate in the23

Kenyan Commission of Inquiry into the Post-Election Violence or CIPEV as one of the24

three commissioners?25

ICC-01/09-01/11-T-124-ENG ET WT 10-07-2014 15/84 SZ T



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0013

10.07.2014 Page 16

A.   Yes, I was.1

Q.   And do you currently hold any position workwise?2

A.   I work on my own account providing consultative services across a range of3

sectors.4

Q.   Thank you, sir.  Can you please tell the Chamber how you came to be5

appointed as a commissioner at the CIPEV Commission?6

A.   Well, I received a communication from -- I think it was a UN group supporting7

the panel of eminent African personalities asking if I was available.  I believe that8

was late March 2008.  I was available and interested, and -- well, subsequently I was9

appointed as a commissioner.10

MR KHAN:  I'm grateful.  Your Honour, before we go on, I wonder if my learned11

friend could be kind enough -- because it's not in the statement.  For the first time12

we've heard that the witness is providing consultative services over a range of sectors,13

and it would be very helpful to have some idea what that means.  So I would ask just14

in the interest of fairness, because it's not in the statement, we don't know what it is, if15

a couple of questions could be asked so we can be put in the picture early on.  I'm16

grateful.17

MR STEYNBERG:  Your Honours, that's not a matter which is relevant to my18

questioning.  Obviously it's a matter which my learned friend could question the19

witness on if it does interest him, but -- but on this instance I have no objection to20

putting the question.21

Q.   Sir, you've heard the inquiry of my learned friend.  I wonder if you could give22

some more details as to your current work if you're able to.23

PRESIDING JUDGE EBOE-OSUJI:  Range of sectors in particular.24

THE WITNESS:  Okay.  Well, one of the sectors is major events, mainly sporting25
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events, and from time to time I've been asked by senior people in mainly government1

organisations to assist them with any support they might need.  For example, if this2

helps, the New Zealand police asked me to look at their complaint system and some3

work they were doing there.4

MR KHAN:  I'm grateful.5

MR STEYNBERG:6

Q.   Would this be complaints by members of the public about actions of police?7

A.   Yes, that's right.8

Q.   Very well.  I'd like to show you certain documents, that are not I believe in9

dispute, relating to your appointment and the establishment of the CIPEV10

commission.  If I could ask you to look at the binders in front of you, the first binder,11

on the spine it is marked "Folder 1," and if you could turn please to tab number 3 of12

that folder.13

THE COURT OFFICER:  (Interpretation)  Mr Steynberg, please could you give the14

ERN number please?15

MR STEYNBERG:  Certainly.  The ERN number is KEN-OTP-0003-0406.  My16

apologies.17

Q.   Sir, do you recognise that document?18

A.   Yes, I do.19

Q.   And is it correct that that is The Gazette of the law establishing the CIPEV20

commission?21

A.   Yes, it is.22

Q.   And one sees your name there on the left, about halfway down, as one of the23

three commissioners.  I will return shortly with some questions about the other staff24

members on this page.25
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Can you confirm that part of your mandate was to issue a report at the end of the1

process?2

A.   Yes, it was.3

Q. And did you do so?4

A.   Yes, we did.5

Q.   Did you, sir, contribute to the writing of that report?6

A.   Yes, I did.7

Q.   And as one of the commissioners, did you yourself sign-off on that report before8

it was submitted to the Kenyan government?9

A.   Yes, I did.10

Q.   Thank you.  I'll return in due course to that report.  Can you please flip over11

to tab number 4 -- ah.  Your Honours, there are a series of documents.  I -- I note12

that from prior practice the preference of the Court is to deal with them one by one.13

PRESIDING JUDGE EBOE-OSUJI:  Yes.  If you intend to tender this --14

MR STEYNBERG:  Yes.15

PRESIDING JUDGE EBOE-OSUJI: -- this is the time to do so.16

MR STEYNBERG:  I ask for this document to be admitted as the next in the series of17

the Prosecution exhibits.  My understanding is that this is agreed by the Defence.18

MR KHAN:  It is.  I'm grateful.19

MR KIGEN-KATWA:  It is, your Honour.20

PRESIDING JUDGE EBOE-OSUJI:  The document is admitted as the next in the21

Prosecution exhibits.22

THE COURT OFFICER:  (Interpretation)  Document KEN-OTP-0003-0406, public,23

will have the number EVD-T-OTP-00121, Prosecution Evidence 121.24

MR STEYNBERG:25
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Q.   In fact -- yes, let's proceed then to the next document.  Can you please look at1

tab 4, document number KEN-OTP-0041-0770, and tell the Court if you recognise that2

document and what it is?3

A.   Yes.  Yes, I do.  It's a little blurred actually, but it was our commission's4

published rules and procedures.5

Q.   And who -- who drew up these rules and procedures?6

A.   The commissioners drew up these rules and procedures.7

MR STEYNBERG:  Your Honour, I ask that this be admitted as the next in the series8

of exhibits.  I understand also no admission -- no objection from the Defence.9

PRESIDING JUDGE EBOE-OSUJI:  Do you not have a better, more legible, version of10

this document?11

MR KHAN:  Your Honour, we did say there was no objection, but we also did make12

the same point.  This copy is not legible.13

MR STEYNBERG:  Your Honours, I don't -- I don't have one to hand.  I dare say14

that, this being a public document, the Prosecution could get hold of one.15

PRESIDING JUDGE EBOE-OSUJI:  All right.  The -- there is no objection from16

Mr Ruto.17

Mr Kigen-Katwa, you?18

MR KIGEN-KATWA:  None, your Honour.19

PRESIDING JUDGE EBOE-OSUJI:  All right.  The document is admitted as the next20

in the Prosecution exhibits and Mr Steynberg will make efforts to obtain a more21

legible version.22

MR STEYNBERG:23

Q.   And turn then, please, to tab number 5.24

THE COURT OFFICER:  (Interpretation)  Please excuse me.  Document25
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KEN-OTP-0041-0700, which is public, will have the number EVD-T-OTP-00122,1

Prosecution Evidence 122.2

MR STEYNBERG:  Thank you.3

Q.   Mr Witness, the next document at tab 5, KEN-OTP-0041-0771.  What is this4

document, sir?5

A.   This document publishes the -- an extension of term for the completion of the6

work of the -- of our commission.7

Q.   And at whose request was this extension granted?8

A.   The commission requested the extension.9

Q.   And in this regard could I please ask you to turn to tab number 7, document10

KEN-OTP-0003-0414.  Can you identify that document?11

A.   Yes, this is a document that was written to support the request for an extension12

of time.13

Q.   Just one matter of clarification of this document.  If you could turn to the last14

page please, the reference is KEN-OTP-0003-0418, specifically the last paragraph, the15

first line reads, "It is our view, therefore, that the commission requires a further ..."16

and then there's a space followed by the word "... months to complete its work."17

In manuscript above the space is written what appears to be "22 ..." space "... 00."18

Can you clarify what that's about?19

A.   No, I don't know what the "22 00" relates to.  The request was for 60 days'20

extension.21

Q.   Thank you.  And it seems from the document at tab 5 that you were in fact22

granted 30 days at this point?23

A.   Yes, that's correct.24

MR STEYNBERG:  Thank you, your Honours.  These two documents are related25
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and I ask that they both be admitted as exhibits; that's 0041-0771 and 0003-0414.1

I understand there's no objection to these documents going in.2

PRESIDING JUDGE EBOE-OSUJI:  One at a time.  One at a time.  So the 0041 --3

MR STEYNBERG:  0771, your Honours.4

PRESIDING JUDGE EBOE-OSUJI:  Yes.5

MR STEYNBERG:  I apologise for the tiny, tiny font size.6

PRESIDING JUDGE EBOE-OSUJI:  Yes, being the extension of term.  We deal with7

that first.  So any objection?8

MR KHAN:  (Microphone not activated)9

MR KIGEN-KATWA:  None, your Honour.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  The document is admitted as the11

next in the Prosecution exhibits.12

THE COURT OFFICER:  (Interpretation)  Mr Steynberg, could you confirm the13

level of confidentiality of this document, if you would be so kind?14

MR STEYNBERG:  The document is public.15

THE COURT OFFICER:  (Interpretation)  Thank you very much.  Document16

KEN-OTP-0041-0771 will have the number EVD-T-OTP-00123, Prosecution Exhibit17

123.18

PRESIDING JUDGE EBOE-OSUJI:  And now we come to the next document which is19

0003-0414; is that it?20

MR STEYNBERG:  Correct, your Honour.  Once again I believe there's no objection.21

PRESIDING JUDGE EBOE-OSUJI:  Any objection?22

MR KHAN:  (Microphone not activated)23

MR KIGEN-KATWA:  None, your Honours.24

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan says no objection.  The document is25
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submitted then as the next in the Prosecution exhibits.1

THE COURT OFFICER:  (Interpretation)  Mr Steynberg, once again the level of2

confidentiality?3

MR STEYNBERG:  Public.4

THE COURT OFFICER:  (Interpretation)  Thank you.  The document5

KEN-OTP-0003-0414 will have the number EVD-T-OTP-00124, Prosecution Exhibit6

124.7

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, on this document are you going to8

ask any questions about the significance of the handwritten "22 00" at page 418?9

MR STEYNBERG:  Your Honour, the witness has said that he doesn't know what10

those figures are, but that the request was for 60 -- 60 days, or two months.11

PRESIDING JUDGE EBOE-OSUJI:  So the -- you're admitting the document for12

everything else except the handwritten information; is that it?13

MR STEYNBERG:  Perhaps I can just clarify that with the witness?14

Q.   Sir, besides the issue of the manuscript numbers appearing on the last page, do15

you confirm that this document represents the motivation you provided for the16

extension of your term?17

A.   Yes.  Yes, I can.18

PRESIDING JUDGE EBOE-OSUJI:  So in other words this would be more or less a19

facsimile form of the request for extension of time, except for the written information20

in there?21

THE WITNESS:  Yes, your Honour.22

MR STEYNBERG:23

Q.   Thank you, sir.  Before I show any more documents to you, can you please tell24

the Court to the extent of your knowledge what was the background to the25
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appointment of this commission; the CIPEV commission?1

A.   Well, as far as I'm aware, the genesis of the commission was in an agreement2

between the parties in Kenya and -- and the panel to establish this commission, along3

with other commissions, and it was agreed to I believe it was early March 2008.4

Q.   And can you just clarify for the record, please, what you're referring to by the5

parties and the panel?6

A.   Well, the parties were representative of the two political parties, if you like, in7

Kenya.  The panel is the panel of eminent African personalities who worked with the8

parties.9

Q.   When you refer to the two parties, I don't think that there's any dispute that10

these would be the PNU and the ODM respectively; correct?11

A.   Yes, that's right, and representatives from each group signed off on the -- on the12

agreed way forward, if you like.13

Q.   And did you ever have sight of this agreement?14

A. Yes, I did see it.15

Q.   I wonder if you could please then turn to tab 8 of your bundle.  I refer to16

document KEN-OTP-0003-0390, which I believe is a public document.  Can you17

identify that document.18

A.   Yes, that's the document I was speaking about creating, among other things,19

the -- our Commission of Inquiry.20

Q.   And in fact if one looks through the document there's reference on the first page21

to your Commission of Inquiry, CIPEV, but there's also reference to certain other22

institutions such as the Kenyan National Dialogue and Reconciliation, Truth Justice23

and Reconciliation Commissions and Independent Review Commission; correct?24

A.   Yes, that's right.25
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Q.   And turning please to -- the pages aren't numbered, but the ERN number is1

KEN-OTP-0003-0398. It's the fifth sheet of that document, where there stands a list2

of names and spaces for signatures headed "Signed on this day, 4 March 2008."  Do3

you have that?4

A.   Yes, that's right.5

Q.   Are you able to confirm that these were the signatories to the agreement?6

A.   Yes, that's -- that's correct.7

Q.   Now, the Prosecution only has this unsigned version in its possession.  Did8

you at any stage see the signed version of this, or can you tell the Court where it was?9

A.   Yes.  Well, I did see a signed version but I can't just remember exactly where10

that was, but I certainly did see a signed version, yes.11

MR STEYNBERG:  Thank you, sir.12

Your Honours, the document -- the Prosecution would then ask that this document13

also be admitted as the next in the series of exhibits, 0003-0390.  It's a public14

document.  As I check my list, it seems that this is also not disputed.15

PRESIDING JUDGE EBOE-OSUJI:  Any objection?16

MR KHAN:  Your Honour, I do object.  These are under one tab, but they're17

different documents and the witness has not been asked if the documents are18

complete because it seems clear to us they're not complete.  So your Honours should19

be wary to admit documents that are incomplete not just because of the absence of the20

signature on 0398, but your Honours the rest of it also is incomplete.  So questions21

should be laid asking the witness, "Is this the complete entirety of both the -- of both22

documents:  The Commission Inquiry on Post-Election Violence that purports to23

finish on page 2, which is ERN-0391 - is there not another page or pages after24

0391 - and then the completely different document with new pagination which starts25
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at 0392?"1

So, your Honours, unless that is clarified there is an objection.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?3

MR STEYNBERG:  Your Honours, well firstly may I just confirm that the portion4

that the Prosecution is interested in is simply the first two pages and the signature5

page.  The rest was put in for completeness as this came to the Prosecution as a6

single document, but I will put the question to the witness and see whether he can7

elucidate.8

Q.   Sir, are you able to shed any light on my learned friend's query as to the9

completeness of these documents?10

A.   Well, no, I can't.  As I've said I have seen these -- these documents, but in terms11

of the -- you know, how they are put together exactly, I can't say any more about that.12

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, you might want to help the13

witness more.  If you look, what Mr Khan is saying is that these appear to be a14

bundling up of several documents.  So if that is the case, it seems to me you might15

want to unbundle them through questioning or any other manner.16

MR STEYNBERG:  Yes.17

PRESIDING JUDGE EBOE-OSUJI:  Treat the documents one at a time and then see18

whether you need, at the end of it, to add them all up together again by way of19

submissions.20

MR STEYNBERG:  Yes, I will attempt to do so, your Honours.  As I've stated, for21

present purposes I'm really only interested in the first document and the signature22

page, but let's start one by one.23

MR KHAN:  Your Honour, can I help?24

PRESIDING JUDGE EBOE-OSUJI:  The signature page to what?25
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Mr Khan, yes?1

MR KHAN:  Your Honour, just to help, perhaps to help my friend, perhaps the2

witness can simply be asked in relation to the two documents, "The one finishing 03913

was it the case in fact that had a separate signature page as part of that document and4

then the second document which ends 0398 is a separate signature page for a separate5

document?"  So in the end these were not signed one signature page for one6

document.  There were two separate documents with two separate signature pages.7

That may help.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, do you have difficulty accepting9

that suggestion?10

MR STEYNBERG:  Not at all, your Honours.11

PRESIDING JUDGE EBOE-OSUJI:  Well, do proceed in that way.12

MR STEYNBERG:  Thank you.13

Q.   Sir, please look then at the first two pages entitled "Commission of Inquiry on14

Post-Election Violence" and they're numbered pages 1 and 2.  Do you know whether15

there were any other pages to this document, including a signature page?16

A.   No, my recollection is that there was no signature page purporting -- just17

relating to that two pages is my recollection.18

Q.   And the next document headed "Kenya National Dialogue and Reconciliation,"19

at ERN-0392, were there any further documents or pages, as far as your recollection20

goes, under that heading?21

A.   Well, I have no recollection of any further pages.22

Q.   Turning over to the following document at 0393 and 0394, headed "Truth,23

Justice and Reconciliation Commission," I note that the second page ends halfway24

down the page.  Were there any further pages of that document that you're aware25
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of?1

A.   I don't recall.2

Q.   And finally the document headed "Independent Review Committee", at 0395 to3

0397, again it seems to end halfway down a page.  Were you aware that there4

were -- if there were any further pages to that document?5

A.   No.  No, I'm not aware.6

Q.   According to your recollection of seeing these documents at the time, can you7

recall whether each of these documents or what was transmitted to you had separate8

signature pages, or only one signature page?9

A.   I only recall one signature page for a group of documents.10

MR STEYNBERG:  If the Court will bear with me, please?  Your Honours, as I've11

said, these are handed in together as they were received as one document.  The12

Prosecution does not intend to rely on the pages from 0399 to the end of the13

document at 0405, which are essentially irrelevant for our purposes.  Of course, the14

Defence are welcome to ask any questions on that.15

So with that further clarification then, the Prosecution would ask for the admission of16

this document from the ERN range 0003-0390 to 0398, the signature page.17

PRESIDING JUDGE EBOE-OSUJI:  Any objection?18

MR KHAN:  Your Honour, no objection, with the caveat we've mentioned about19

whether it's one document or several different documents and about missing pages.20

MR KIGEN-KATWA:  No objection on our part, your Honour.21

PRESIDING JUDGE EBOE-OSUJI:  The document is admitted then as -- sorry, the22

bundle of documents is admitted as the next in the Prosecution exhibits.  That will be23

the documents appearing from 0390 to 0398.24

THE COURT OFFICER:  (Interpretation)  Document KEN-OTP-0003-0390 up to25
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page 0398 will be given the number EVD-T-OTP-00125, otherwise known as1

Prosecution Exhibit 125, and the document is a public document.2

MR STEYNBERG:  Thank you, your Honours.3

Q.   Sir, I'd now like to just ask one or two questions about the mandate of the4

CIPEV commission and subsequently I'll be dealing with issues relating to the5

functioning of the commission.  What was your mandate, sir?6

A.   Well, our mandate was clearly set out in The Gazette reference, articulating7

what we were expected to do and how we were expected to do it.8

Q.   Now you refer to The Gazette at ERN-0406, tab 3; correct?9

A.   Yes.10

Q.   And was there any time limit on the execution of this mandate?11

A.   Yes, there was.  There was a time limit, if I can find it here.  It was to be12

finished or completed within three months, from memory, and with a possibility of13

another month.14

Q.   And I'll come back to that and to the request -- your request for an extension.15

Now, the persons mentioned in that same document, the commissioners are named as16

Judge of Appeal Philip Waki, yourself and one Pascal K Kambale.  How are these17

persons selected, do you know, to be commissioners of this CIPEV commission?18

A.   Well, I don't know specifically how -- why it was that they were selected, other19

than a similar process to my own I guess.20

Q.   You've referred a moment ago to the agreement - signed agreement - which is at21

tab 8.  Are you aware whether any agreement was reached in relation to the senior22

officials of the commission?23

A.   Well, there was an indication in that document under the heading24

"Composition" about how the Commission of Inquiry or who would compose or25
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comprise the Commission of Inquiry.1

Q.   You're referring to page --2

PRESIDING JUDGE EBOE-OSUJI:  Which document now?3

MR STEYNBERG:  Your Honours, I can refer your Honours, it's ERN-0391, which is4

the second page of the document at tab 8, in the middle of the page.5

Q.   Perhaps I can just read that into the record:  "The Commission of Inquiry will6

be composed of three impartial, experienced, and internationally respected jurists, or7

experts in addressing communal conflict or ethnic violence.  Two of these shall be8

international and one shall be Kenyan.  They shall be selected by the Panel following9

consultation with the Government/PNU and the ODM and appointed by the10

President."11

Is that your understanding of the selection process?12

A.   Yes, it is.13

Q.   I note at the bottom of the previous page there's also a paragraph headed14

"National Co-operation" which specifies that the Kenyan authorities shall give full15

co-operation to the commission, including access to various records.  Did you16

receive such co-operation?17

A.   Yes, we received a lot of co-operation from -- from the Government of Kenya18

and from various Kenyan authorities and entities.19

Q.   Returning then to the issue of the time granted to you of three months, what can20

you tell the Court about the sufficiency of this time to complete your mandate?21

A.   Well, frankly the time frame was going to be obviously difficult.  We22

recognised that before we started.  One of the reasons for that was that this23

commission -- at least the commissioners and the five appointed office bearers, if you24

like, the three commissioners, the counsel assisting and the secretary, we needed25
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collectively to create our own set of arrangements, including how we were to operate,1

hence the rules, where we were to operate, any staff on board, all of those, you know,2

administrative elements that take time, frankly.3

Q.   And you've already told us that you were granted an extension of 30 days.4

You asked for an extension of 60 days and were granted an extension of 30 days.5

Were any further extensions granted?6

A.   Yes, there was.  We sought a further extension to assist in the time to write the7

report at the conclusion of our -- of our investigations.8

Q.   And how much time were you granted?9

A.   We were granted two weeks.10

Q.   And if I can complete this series of documents, if you can turn to tab 6 of the11

bundle, ERN-0041-0772.  And is it correct that that represents the two-week12

extension of time to write the report?13

A.   Yes, it is.14

Q.   Given these extensions, can you comment on --15

PRESIDING JUDGE EBOE-OSUJI:  Before the question, is this document already in16

the record?17

MR STEYNBERG:  I beg your pardon, no, I omitted that.  I ask that this document18

be admitted as the next in the series of exhibits.  It is a public document.19

I understand there's no objection.20

PRESIDING JUDGE EBOE-OSUJI:  No objection?21

MR KIGEN-KATWA:  None, your Honours.22

PRESIDING JUDGE EBOE-OSUJI: The document will be -- is admitted as the next in23

the Prosecution exhibits.  And, again, Mr Steynberg, look for a more legible copy.24

MR STEYNBERG:  We'll do so, your Honour.25

ICC-01/09-01/11-T-124-ENG ET WT 10-07-2014 30/84 SZ T



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0013

10.07.2014 Page 31

THE COURT OFFICER:  (Interpretation)  Document KEN-OTP-0041-0772 will be1

given the EVD number T-OTP-00126, otherwise known as Prosecution Exhibit 126.2

It is a public document.3

MR STEYNBERG:  Thank you, your Honours.4

Q.   I'd like to then deal a little bit more detail with the staffing of the commission.5

Philip Waki is indicated as being a judge of appeal.  He was Kenyan; is that correct?6

A.   Yes, that's correct.7

Q.   And can you tell us, please, who was Mr Pascal K Kambale and where he came8

from?9

A.   Pascal Kambale is a -- was from the Democratic Republic of Congo.  He's -- he10

has a law degree and, from my understanding, he'd been working, amongst other11

places, I guess, in the USA.12

Q.   In what field?13

A.   My understanding is human rights field.14

Q.   Besides the commissioner, the other two persons appointed by -- by the15

president was one George Mong'are Kegoro appointed as the secretary.  Can you tell16

us about who that person was and who his duties were?17

A.   Yes, Kegoro is Kenyan, also the -- I think the term is the advocate -- an advocate18

of the High Court of Kenya.  He -- the only other thing, I guess, is that he was19

appointed as secretary, a role he'd had before, actually, with other commissions of20

inquiry, or at least one.21

Q.   And what was the role of the secretary in the commission?22

A.   Well, his role, by and large, was provide or oversee all of the support to23

commission -- the commission and the commissioners, administrative proceedings,24

support with our hearings and those sorts of things.  Also, you know,25
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documentation and the security of it and those things.1

Q.   And the last member appointed by the president was one David Shikomera2

Manjana.  What can you tell the Chamber about his background and role?3

A.   Mr Manjana was -- or, was also a high -- an advocate of the High Court of4

Kenya.  He was appointed by the government as counsel assisting the commission,5

and the role I guess of the counsel assisting is to do just that.  For example, he would6

oversee witnesses for -- to be heard by the commissioners.  He had a team -- teams7

working with him, a legal team, for example, and also a team of investigators.8

Q.   And according to your understanding, were these two additional people also9

appointed by agreement between the various parties?10

A.   Well, I'm -- I'm not sure that -- that those positions were specified by the11

agreement of parties or not.  I'd have to have a look at the document.12

PRESIDING JUDGE EBOE-OSUJI:  Did counsel to the commission also participate13

actively during the proceedings in questioning witnesses?14

THE WITNESS:  Yes, that's right, your Honour.15

MR STEYNBERG:  I will, your Honour, be returning to the issue of the actual16

hearings and the manner they were conducted in due course.17

Q.   Now, I note that in the agreement it's specified that as far as methodology is18

concerned - I'm referring again to ERN-0391 at tab 8 - it specified that, "The19

Commission of Inquiry shall develop its own work plan and procedures.  These will20

be guided in all respects by principles of fairness, impartiality, transparency, and21

good faith."22

Can you please tell the Court, sir, how you went about developing the methodology23

for this commission?24

A.   Well, once the three commissioners, counsel assisting and the secretary were25
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sworn in early June, I believe, 2008, we worked together to determine just these points:1

How we would work, what our plan would be, our approach, I guess, and the2

procedures that we needed to put together to make it all work.  So during that3

period from being sworn in until the first hearings were -- were held, much of that4

early time was devoted just to this area.5

Q.   And what methodology did you develop as far as publicity of the proceedings6

were concerned and issues of media liaison?7

A.   Well, we resolved at a very early stage that -- that, where possible, proceedings8

would be held in public and, you know, to that extent we promulgated procedures9

around those -- those arrangements and we informed Kenyans about this at an early10

stage publicly, but in addition to that we also determined that where we needed to,11

some witnesses may well need to be heard in camera.12

Q.   How important was the issue of publicity to your work in the view of the13

commissioners?14

A.   We felt it was very important.  This was an important decision that the parties15

had made to create the commission in the first place and -- and we felt it critical,16

actually, to hold as much of our work in an open way as we could.  So, of course,17

many of the proceedings were -- were just that.  Members of the public were advised18

when hearings would take place, invited to attend.  All of the open hearings were19

reported by -- extensively by media, both on television live, in some cases, as well as20

reported in the press and on the radio.21

Q.   How important was the issue of impartiality considered by the commissioners?22

A.   Well, impartiality is a fundamental aspect of our commission.  It should be of23

any commission, actually.  So aspects around fairness and openness we discussed at24

an early stage and how we might ensure that impartiality and even-handedness,25
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I would say.1

Q.   And how did you go about that?2

A. Well, of course, at the beginning the five of us swore an oath, as I say, in early3

June to discharge our -- discharge our duties in that way.  And it was pretty clear to4

us that that was important, but of course we employed a number of people to work5

with us, and it was made clear to each and every one of them how important the6

commission was to Kenya, how important their behaviour was when they work with7

us, and to respect confidentiality and our even-handed approach to our work and, in8

fact, we created an oath that was administered by Judge Waki to every individual9

who worked with us.10

Q.   Thank you, sir.  And --11

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, can we leave it there for now.12

MR STEYNBERG:  This seems -- would be an appropriate time, your Honour.13

PRESIDING JUDGE EBOE-OSUJI:  Yes.14

We will take our morning break now.  We will come back in 30 minutes.15

The Court will rise.16

THE COURT USHER:  All rise.17

(Recess taken at 10.58 a.m.)18

(Upon resuming in open session at 11.35 p.m.)19

THE COURT USHER:  All rise.20

Please be seated.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.22

Witness, welcome back.23

Mr Steynberg, please proceed.24

MR STEYNBERG:  Thank you, your Honours.25
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Q.   Mr McFayden, before the break you were telling the Court about the1

recruitment of staff and about procedures that were put in place to ensure the2

impartiality of staff.  In that regard, can I ask you to turn to tab 10 of your bundle.3

PRESIDING JUDGE EBOE-OSUJI:  Meaning, surely, impartiality of staff.4

MR STEYNBERG:  Yes.  I think that's what I said, but I see it's been recorded as5

"partiality".  Impartiality of staff.6

Q.   Tab 10 of the bundle, please, if you have your glasses with you.  And the ERN7

is, again very small, 0041-0773.  Can you confirm, sir, that this is a list of the CIPEV8

staff which you provided to the OTP?9

THE COURT OFFICER: (Interpretation) Mr Steynberg, could you confirm the10

level of confidentiality please?11

MR STEYNBERG:12

Q.   I -- well, perhaps, I can ask you this, sir:  I understand that the composition of13

CIPEV is a matter of public record; is that correct?14

PRESIDING JUDGE EBOE-OSUJI:  It may be prudent.  Let's leave this one inside,15

yes.16

MR STEYNBERG:  Very well.  Confidential then for the time being.17

A.   Yes, its -- it affects the CIPEV secretariat staff as in the list.18

Q.   I'd like to ask you a little bit about your selection of staff of investigating staff.19

Please tell the Court what steps you went about to recruit suitable investigators for20

the commission.21

A.   Well, it was apparent we -- we needed an investigative team and, to that end,22

we did two things really:  One, we sought assistance from internationals because we23

felt that the international expertise would be necessary to support our investigation24

team or, in fact, lead it; and in addition, obviously, we sought to recruit25
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from -- Kenyans to comprise our investigative team.1

I mean, one of the -- one of the issues, of course, was that we didn't -- we didn't want2

to have seconded or recruited, for example, from the security forces from Kenya3

because of course one of the mandates for our commission was to investigate the acts4

and omissions of security agencies.5

Q.   And who did you then select as your head of investigations?6

A.   We selected Bob Grinstead, who was originally from Canada, from the RCMP in7

fact, and -- but at that time and still is, I believe, based in New Zealand, and his -- he8

had a -- an investigations role with the Independent Police Complaints Authority in9

New Zealand.10

Q.   For the record, the RCMP I believe is the Royal Canadian Mounted Police; is11

that correct?12

A.   That's correct.13

Q.   And were there any other internationals in the investigative team?14

A.   Yes, one other international, Melinda Rix.  Melinda at the time was a serving15

detective with the New Zealand police.  She was on a period of leave from the police.16

And much of her experience crossed general investigations but also -- gender-based17

violence was her particular area of expertise as well.18

Q.   Now, besides appointing an international investigator to lead the investigations,19

did the commissioners play any role in the oversight of investigations?20

A.   Well, yes.  I mean, the commissioners collectively adopted a strategy about21

how we were going to conduct our business, which of course included investigations,22

so there was a strategy agreed to and -- and how the investigators operated, in23

general terms, was part of that strategy.24

Q.   And as part of developing the investigation strategy, was any plan prepared?25
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A.   Yes, there was.  We asked, in fact, Bob Grinstead to prepare a plan and -- and1

he did so.2

Q.   Prior to commencing the investigations proper, what information, if any, did the3

commission seek to inform itself of the background to this inquiry?4

A.   Well, there were a number of pathways for us.  Clearly, one was to look at5

material that had been gathered and produced by organisations during and post the6

post-election violence.  A number of documents were available, media reports for7

example as well, and in addition to that, we -- you know, we had some consultative8

meetings with - with entities and agencies to help inform us and provide a platform if9

you like from which to complete our work.10

Q.   And who were these agencies with whom you met?11

A.   Well, we met with government agencies, including, for example, the Kenyan12

Police Service, the National Security Intelligence Service and others.  In addition, we13

met with a media group.  We met with other groups that had specific contributions14

to make, for example, that were -- had interests and expertise in -- in gender-based15

violence, for example.16

Q.   How then did the commission go about collecting its evidence?17

A.   Well, there were a number of ways.  The most obvious one was to hold public18

hearings, to hear from witnesses on oath, and many, if not all of those, witnesses19

provided statements, reports in some cases, testimony obviously.20

In addition to that, our investigators spoke to people, they took statements from a21

large number of Kenyans, and there was, of course, you know, other documentation,22

much of it in the public arena.23

Q.   And how were witnesses, from whom statements were received, how were they24

sourced and contacted?25
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A.   Well, once again, there's quite a range of methodologies here.  I guess starting1

with Witness 1, for example, that first witness was a senior member of -- well, was the2

commissioner, in fact, of police.  He -- and other heads of organisations were3

requested to -- to provide evidence, to come before the commission in public, and4

most of those witnesses provided not only testimony but also other exhibits to5

support their role.6

But there were other ways as well:  We, our investigators interviewed individuals7

and some of whom testified before us as well, and then yet other cases witnesses were8

sourced by, in some cases, legal representatives and in other cases some NGOs.9

Q.   With respect to witnesses who were sourced by outside sources such as NGOs10

and legal representatives, and I'll return to the issue of legal representatives shortly,11

what part did your staff play in the collection of or the taking of their statements?12

A.   From memory in that case, in those -- some of those cases, at least, statements13

were produced by counsel rather than our investigators.14

Q.   Which counsel are you referring to?15

A.   Well, the counsel who are -- sourced the witnesses in the first place.16

Q.   And were all the witness --17

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, can you tease out that point of18

inquiry more clearly because there may have been different counsel implicated on this19

date.  So I want to have a clear picture of whether we're talking commission counsel20

or legal representatives.21

MR STEYNBERG:  Perhaps it would be convenient then to deal with that issue now.22

Q.   Besides the counsel assisting who was appointed by the president, what other23

legal representatives were involved in the process and in what role?24

A.   A number of legal representatives were applied for and many granted as having25
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standing with the commission.  So in most cases, those representatives1

were -- appeared at all of the hearings, public hearings, at least, representing their2

constituency.3

Q.   And what was the basis for selection or admission of counsel with standing?4

A.   Well, principally, the applications came from legal representatives who were5

representing a specific entity or a specific group.6

MR STEYNBERG:  If the Chamber will bear with me for one minute, please.7

Q.   And when you referred earlier to the fact that counsel, in some instances,8

produced statements, were you referring then to these counsel with standing?9

A.   Yes, on occasion that occurred, yep.10

Q.   And how did it come about that these counsel produced statements of witnesses11

or produced witnesses for the commission?12

A.   The commission asked counsel if they had witnesses to come before the13

commission.14

Q.   I see.  I will return then to the methodology adopted at these hearings to hear15

the witnesses but, before I get there, were all the witnesses from whom statements16

were taken asked to testify before the commission?17

A.   No, they weren't.  I don't have a total number of how many witnesses'18

statements were taken, but it was many.  And the -- our commission heard from -- I19

think it was the order of 155 or six witnesses, but there were many more statements20

taken from individuals.21

Q.   And how was the selection made of witnesses from whom testimony would be22

heard orally?23

A.   Well, the testimony, you know, needed to be relevant to our mandate.  In24

addition, many witnesses gave similar evidence or, at least, similar information to our25
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investigators, so with the time constraints that the commission had to hear witnesses1

in hearings, decisions were taken around the representation of -- of witnesses to2

provide evidence.3

Q.   You used the passive.  Who took that decision?4

A.   Counsel assisting as the -- was the key determiner of who provided or who was5

available to -- to provide evidence, but in saying that, he also provided, you know, a6

list and from time to time the commissioners ourselves would look and see that some7

would be providing perhaps similar evidence and may not even be required.8

Q.   Besides the witnesses who testified before the commission, did the9

commissioners have access to the statements of those who had not been called to10

testify?11

A.   Yes, yes, we did.12

Q.   And are you aware whether the head of investigations, Mr Grinstead, had any13

input into the selection of these witnesses?14

A.   Well, as part of the overall mandate, Mr Grinstead would have I guess assisted15

in their process in providing counsel assisting with -- with statements of who said16

what relevant to -- to our mandate in the area that we were hearing witnesses.17

Q.   Just on the issue of the witnesses that were heard in oral hearings, could I ask18

you to turn, please, to tab 9 of your bundle.  It's still the first folder.  The ERN19

number is 0041-0745 and that runs through to a page which has no ERN number.  It20

should be 0767.  Can you confirm, sir, this is a document you provided --21

PRESIDING JUDGE EBOE-OSUJI:  Now, before you confirm is this confidential or22

public?23

MR STEYNBERG:  Your Honours, the -- I believe this is public.  The names that24

appear on this document are only the names of persons who have testified in public25
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hearings.  The witnesses who testified in confidential hearings are simply referred to1

by a number, CW and then a number.  Unless the witness indicates any reason why2

confidentiality is required, I don't believe it is.3

Q.   Can you add anything to that, sir?4

A.   No, I think you're correct.  Any witnesses whose name appears here would5

have given their evidence in public and some individual witnesses chose to do just6

that.7

MR STEYNBERG:  And for the record again, your Honours, the only personal8

information which appears here is the name of the witness, the organisation or9

government body represented and any -- the titles of documents they might have10

been handed in as exhibits.  I don't see the need for secrecy.11

May I proceed?  May I proceed?12

PRESIDING JUDGE EBOE-OSUJI:  Proceed.13

MR STEYNBERG:14

Q.   Sir, is this in fact a document that you provided for the Office of the Prosecutor?15

A.   Yes, it's a -- it's a list of the witnesses and exhibits at our proceedings.16

Q.   And you confirmed the correctness thereof?17

A.   Yes.18

MR STEYNBERG:  Your Honours, may this be entered then as the next in the list of19

Prosecution documents?  And if I can just consult my list briefly, it seems that this is20

a document admitted certainly by the Defence of Mr Sang.  I'm not sure of the status21

of Mr Ruto's Defence.22

PRESIDING JUDGE EBOE-OSUJI:  You were seeking to tender this document as a23

Prosecution exhibit?24

MR STEYNBERG:  Indeed, your Honours.25
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PRESIDING JUDGE EBOE-OSUJI:  Any objection?1

MR KHAN:  Your Honour, we notified the Prosecution last night by email that there2

was no objection, but the only thing that I will clarify is just the transcript.  It's clear3

that the proposed exhibit is annexed to the public version of the Waki report, but the4

question at line -- page 48, line 14 to the witness, that "This is in fact a document you5

provided for the Office of the Prosecutor," I presume it means to the Prosecution.6

And on the basis it's not generated by the witness but from Waki, we accept it.7

MR STEYNBERG:  Yes, perhaps if I can clarify.  There were certain annexes to the8

Waki Commission which were not in the possession of the Prosecution and the9

witness kindly provided the Office of the Prosecutor with -- with those additional10

annexes, this being one of them.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?12

MR KIGEN-KATWA:  We have no objection.13

PRESIDING JUDGE EBOE-OSUJI:  The document is admitted as the next in the14

Prosecution exhibits.15

THE COURT OFFICER:  (Interpretation)  Document KEN-OTP-0041-0745 will have16

the number OTP-00127, Prosecution Exhibit 127.  The document is public.17

MR KHAN:  Mr President, before we move on, can I also indicate we have no18

objection to the document at tab 10, which was KEN-OTP-0041-0773.  My learned19

friend took it -- put it to the witness.  It's a list of CIPEV staff.  No objection from the20

Defence if my learned friend wishes to exhibit it.21

MR STEYNBERG:  I'm grateful to my learned friend.  I was on the point of doing22

that as a confidential exhibit.  Again the ERN number is 0041-0773.  And the Sang23

Defence have already indicated they have no objection to this.24

MR KIGEN-KATWA:  We do not object, your Honour.25
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PRESIDING JUDGE EBOE-OSUJI:  And that document also is admitted as the next1

in the Prosecution exhibits.  That's the document CIPEV Secretariat Staff.2

MR STEYNBERG:  Thank you, your Honours.3

THE COURT OFFICER:  (Interpretation)  Document KEN-OTP-0041-0773,4

confidential, will have the number EVD-T-OTP-00128, Prosecution Exhibit 128.5

MR STEYNBERG:6

Q.   Now, we were dealing with the sources of evidence and witnesses that were7

taken by the commission, and I'd like to ask you, sir, if you can explain to the8

Chamber whether any precautions were taken against the commission being led in a9

certain direction, in one direction or the other, by the manner through which evidence10

was sourced?11

A.   Well, I don't believe so.  I mean, the commission was, you know, clearly12

established with its -- with its mandate.  We -- in terms of witnesses for example,13

many of whom were -- were interviewed by investigators, and those investigators14

would have said to those witnesses about how important telling the truth in their15

statements would be, a common -- a common way of taking statements.16

Witnesses were sworn on oath to tell the truth when they came before the commission.17

And, of course, those that did come before the commission were -- were subjected to18

questioning and the questions variously came from any one or all three of the19

commissioners, counsel assisting, and in many cases counsel with standing.20

Q.   So can you comment then on the possibility that the commission was led in one21

direction or another by people tendering witnesses before the commission?22

A.   I would find that would be most unlikely.  I can't quite comprehend23

how -- which direction anyone would be talking about or in fact just how that -- how24

that might happen.  There were obviously conflicting views between witnesses25
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about things, but then that's the nature of these sorts of commissions of inquiry.1

Q.   Now, as part of your mandate -- well, did you see it as part of your mandate for2

the commission to determine the individual responsibility of any person behind this3

violence?4

A.   Well, not specifically.  I recall part of the formation of this commission.  I5

think it's stated that this commission is a non-judicial body, if you like, discharging its6

mandate under -- under Kenyan law.  And it's -- and we were looking at a broader7

range of options as dictated by our mandate rather than to find the guilt or innocence8

of any individual frankly.9

Q.   And leading us -- leaving aside findings relating to acts and omissions -- acts10

and omissions of security agencies in general, can you confirm that your report does11

not seek to place blame on any individuals for this violence?12

A.   No, it doesn't.  In fact, in the introduction I'm sure it's quite clear that we wrote13

that if there was any information that tended to point in any direction that in our14

view any of those sorts of -- or that information needed to be picked up by another15

jurisdiction and not ours.16

Q.   All right.  Perhaps then I can ask you to turn to the report at tab 12.  It's17

ERN-0001-0364.  You've already confirmed for the record that you signed off on the18

report.  Can you identify whether this is the report in question?19

A.   It's a large report, but from the start of the table of contents and looking towards20

the end, it would certainly appear to be our report or a copy of it.21

Q.   And can you confirm that you also had an opportunity to peruse through it22

albeit -- albeit perhaps not read in detail, but peruse the report during the witness23

preparation session earlier this week?24

A.   Yes, that's right.25
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Q.   And you referred then to the introduction and to as regards the identifying of1

responsible persons.  Can I perhaps ask you to turn to page 15 of the report at2

ERN-0389.  There is a heading there entitled "Alleged perpetrators:  To name or not3

to name."4

Can you explain to the Court the thinking behind the commission and its ultimate5

decision as regards the naming of suspected or alleged perpetrators?6

A.   Well, it's pretty well covered here what our determination was to name or not7

name.  One of the reasons why this piece would be put into our report is because we8

know or we knew that a large number of entities or groups of people may be looking9

for a document that named people for certain acts, hence our discussion about -- and10

our reporting about our thinking in this report.  I don't that I've got much to add to11

that other than the fact we did think about it very carefully, about how we would do12

that or if we would or not, and we chose not to.13

Q.   All right.14

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, would you be tendering it?15

MR STEYNBERG:  I do intend to tender this document, your Honours.  This is a16

document I understand is in dispute.  So I'll tender it now, but following the17

proposal outlined this morning I would suggest that this be the subject of written18

submissions, but I do intend to ask the witness certain questions about it that he may19

be able to expand on.20

PRESIDING JUDGE EBOE-OSUJI:  Could one of those be whether this document has21

a front cover or part before the table of contents?22

MR STEYNBERG:  Your Honour, I can certainly ask that question.  I think I know23

the answer, but what I can say is I don't believe we have that front cover.24

Q.   Sir, can you comment on His Honour's question?25
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A.   Yes, I can.  There is -- the completed document was bound as a completed1

document with a cover and also original documents transmitted to the President of2

Kenya had a letter of transmittal that we signed, but in addition to that of course the3

document was provided to the Government of Kenya in electronic form.  I don't4

know whether this is that electronic form or part of it, but -- and the Government of5

Kenya published it the day in fact that we provided it to them.6

MR STEYNBERG:  If I can clarify, this document - this particular document - is a7

copy of a document sourced by the Prosecution from open source material quite8

possibly on the website of the commission.9

Q.   Sticking for the moment with the issue of criminal responsibility and your10

decision not to name persons and your mandate not to determine guilt or innocence11

of those persons, did you make any recommendations about follow-up in respect of12

investigations into criminal acts that might have arisen out of the post-election13

violence?14

A.   Yes, we did.  There was a recommendation about how that might happen, the15

creation of a special tribunal for example with -- well, there's quite a bit of detail here16

actually in the report about what we did recommend, including a combination of17

Kenyan and international personnel and investigations just to deal with issues arising18

from the post-election violence.19

Q.   And are you aware whether any such commission in Kenya was set up20

ultimately to investigate this violence criminally?21

A.   Well, I don't believe so.22

Q.   And --23

MR KHAN:  I do apologise, your Honour, because I don't want to forget about it24

later.  My learned friend has said - I wasn't aware of that before - that the document25
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in the bundle is from open source material. I'm also aware, because I've seen the1

photographs of the former Prosecutor receiving the bundle of documents from the2

panel of eminent African personalities, that at any time when the Prosecutor seeks to3

tender the original document, irrespective of Defence arguments, the certified copy be4

the one that's relied upon, because it's very dangerous to put in a document from5

open source.  I bought my original copy from a book shop in Nairobi.  It's a6

certified, you know, copy.  So it's available.7

I think the African Union and Kofi Annan - His Excellency Kofi Annan - presented8

boxes, including the original, to the former Prosecutor.  It must be in the archives of9

the Prosecution.  That's the document, not open source, that should be relied upon.10

Your Honour, I just say that now because I'm sure I'll forget later.11

PRESIDING JUDGE EBOE-OSUJI:  And I take it that, perhaps in the spirit of12

co-operation, you could also discuss with the Prosecutor.  I see you have a book in13

your hand.14

MR KHAN:  Your Honour, I have a very well-read and rather dog-eared copy, but of15

course he can have a look at it.  It's a marked copy, but your Honour this is available16

and it was given in the bundle of documents to the former Prosecutor - we've seen the17

photographs in the room upstairs when the Prosecutor received it - and that should18

be the document that's relied upon.  That's the only point I'm making.19

PRESIDING JUDGE EBOE-OSUJI: Would that then be part of your objection?20

Although I do not want to anticipate it, but we might as well know where you --21

MR KHAN:  Well, your Honour, that actually wasn't really the principal ground.  I22

just -- it's always dangerous to -- it's going to be impossible really in time to go23

through every page to check it, check that the open source document tallies with the24

formal document that was given to the President of the Republic of Kenya and the25
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panel of African experts, and we've seen from other reports there are two or three1

different versions circulating.  So it's perilous perhaps - unnecessarily perilous - to2

rely upon an open source document when the proper copy is available.  That's the3

only point I make.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, any observations there?  There's5

good sense in tendering the best evidence.6

MR STEYNBERG:  Well, we can certainly do so.  The normal procedure which is7

adopted in these proceedings is that copies are relied upon, unless there's a dispute,8

and under Rule 77 inspection can be granted of any originals to resolve such a9

dispute.10

PRESIDING JUDGE EBOE-OSUJI:  The point is -- the point is if there is a best11

evidence, so to speak, that's always -- it's always wiser to tender the best evidence.12

In the absence of that then we can, you know, look at something else, but if there is a13

possibility that a better or more non-disputed authentic version exists then maybe14

that's the way to go.15

MR STEYNBERG:  Your Honours, I can look into that and we can possibly tender16

that as a real exhibit.  The reason why a document like this is normally relied upon is17

that, as you know, we're in an electronic court, scanning of bound documents18

presents something of an issue and this was I presume an easier and more facilitated19

the registration and disclosure.20

PRESIDING JUDGE EBOE-OSUJI:  All right, let's proceed then.21

MR STEYNBERG:22

Q.   On the issue of your recommendations then, I see actually it's contained at page23

18 at the top of the page.  No, I beg your pardon.  Well, in the second paragraph24

you also recommend, or you say, that consideration will be given by the panel to25
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forwarding names of alleged perpetrators to the International Criminal Court for1

further investigations in default of setting up of a tribunal; is that correct?2

PRESIDING JUDGE EBOE-OSUJI:  Where are you?3

MR STEYNBERG:  The second paragraph on page 18 of the report, 0392.4

THE WITNESS:  Yes, yes.  Yes, I see that.  That's right.5

MR STEYNBERG:  Thank you.6

Now, I'd like to leave the report aside for the time being and I will return to certain7

other aspects of it, but perhaps -- perhaps I can just indicate at this stage, since it's8

before your Honours, that the portions of the report which the Prosecutor will seek to9

rely on -- we do say that the whole report should go in for the sake of completeness,10

but I can indicate that the portions on which we seek to rely will be from the11

beginning of the document to page 91.  I'll give the ERN range in a moment.  That12

comprises the Overview chapter, Part 1, Part 2 dealing with the background to the13

post-election violence and then the first part of Chapter 3 dealing with violence in the14

Rift Valley.  Bear with me, please.  The ERN range is 0001-0364 to 0471.15

Secondly, a small portion dealing with violence in the South Rift and Kisii region,16

page 132 of the report, ERN range 0506 to 0535.17

And finally over the page in the Table of Contents, Chapters 7, 8, 9 and 10 dealing18

with findings relating to internally displaced persons, the media, the extent and19

consequences of the post-election violence and certain discrete findings.  The ERN20

range there is 0645 to 0726.21

I can indicate at this stage, as will be expanded in the written filings, that the22

Prosecution will seek to rely on this for all purposes other than any indication of acts23

and conducts -- acts and conduct of the accused persons.24

Q.   I'd like to move on then, sir, to the hearings; the public -- well, public and25
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private hearings that the CIPEV commission held.  Can you please give the Court1

some information about how these hearings were held?2

PRESIDING JUDGE EBOE-OSUJI:  Now, before you do that, have you -- are you3

going to take the witness to these parts you've referred to in your4

examination-in-chief of him?5

MR STEYNBERG:  I will do so, your Honour, in due course, but it's convenient to do6

it in a certain order which corresponds with the themes I intend to canvass during the7

course of the evidence.8

PRESIDING JUDGE EBOE-OSUJI:  I will leave that to you, but what I'm trying to do9

is whether the witness can assist you in indicating that the parts you have indicated10

that he has reviewed them, as we have them in the court now, or in your bundle, and11

that those parts are indeed what they wrote.  It's up to you how you do that.12

MR STEYNBERG:  Yes, yes.13

PRESIDING JUDGE EBOE-OSUJI:  I'm only indicating to you my point of interest in14

making that inquiry.15

MR STEYNBERG:  Yes.16

Q.   You've already indicated that you signed off on the report, but on these specific17

portions have you had an opportunity to read through those to confirm that what's18

contained in this particular document is what you wrote?19

A.   Yes, I would say that.20

Q.   And perhaps for the sake of expedience I should do that now then.  Let's turn21

to Chapter 1.  You can -- I'm just going to ask you some questions about what's22

contained in these chapters.  So page 1, ERN-30375.  I do note that there is a23

duplication in this copy.  0375 has been printed twice.24

Looking through this up until page 200394, this covers much of the material we've25
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already discussed today.  Do you confirm that this is the background to the setting1

up, mandate and modus operandi of the commission?2

THE WITNESS:  Excuse me.  I apologise, but is it possible just to have a short3

break?4

MR STEYNBERG:  Certainly.  I am sure that --5

PRESIDING JUDGE EBOE-OSUJI:  We will take a short break.  We can excuse the6

witness first and then we will rise.7

(The witness stands down)8

PRESIDING JUDGE EBOE-OSUJI:  Court will rise.9

THE COURT OFFICER:  All rise.10

(Recess taken at 12.20 p.m.)11

(Upon resuming in open session at 12.38 p.m.)12

THE COURT USHER:  All rise.13

Please be seated.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you.15

Mr Steynberg, proceed.16

MR STEYNBERG:  Thank you, your Honours.17

Q.   Mr McFadyen, are you ready to proceed?18

A.   Yes.19

Q.   Please do indicate if at any other stage you would like to take a break.20

A.   Fine.21

Q.   We were busy going through the portions of the report I had indicated and the22

Prosecution intended to rely on.  We dealt with Chapter 1.  If I could ask you,23

please, to turn to page 20 of the report at ERN-0394, more particularly 0395, Chapter 2,24

entitled "Post-Election Violence, 2007 - How Deep Are The Roots?"25
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At the outset, can I ask, besides these three commissioners, did anyone else contribute1

to the drafting of this chapter?2

A.   Yes, Susanne Mueller.3

Q. And, please, can you tell the Chamber who Susanne Mueller is and the4

circumstances under which she came to participate in the drafting of your report?5

A.   She is a -- an academic, I guess, who has a lot of knowledge on issues in Kenya,6

particularly pre-2007, and she was brought on board to assist in putting together a7

basis chapter, a backgrounding, if you like, of events prior to 2007.8

Q.   And what was her field of expertise?9

A.   Well, I believe her field of expertise as an academic is in researching and writing10

about these very subjects, particularly within -- in Kenya in terms of previous-election11

violence and other matters relating to land grievances and ethnic clashes and those12

sorts of things.13

Q.   And I see at the foot of page 21, ERN-0395 is a fairly comprehensive footnote14

setting out sources upon which she relied; correct?15

A.   Yes.16

Q.   Including, I note, some publications of which she is herself an author or17

co-author; is that right?18

A.   Yes, that's right.19

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, that question raises, in my mind, a20

question in relation to the list of staff that you mentioned.  So we're clear as to who21

participated in this work in the CIPEV report, and now you've put on record the22

commissioners and the gazetted members of the commission, including the counsel23

and secretary, and then you put on record the CIPEV secretariat staff, now we're24

hearing about Susanne Mueller.  Is she indicated in any of these?25
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MR STEYNBERG:  No, your Honour, which is why I'm addressing this now.  If I1

may clarify -- or, proceed to clarify this with the witness.2

PRESIDING JUDGE EBOE-OSUJI:  He will also assist if there is any other person3

apart from her who has not been indicated on the record who were associated with4

putting together this report so we have a clearer picture.5

MR STEYNBERG:  I will do so, your Honour.6

Q.   Sir, well, we can see from the list of CIPEV staff that Ms Mueller's name does7

not appear on that list.  Can you please give some more detail about what capacity8

Ms Mueller was requested to assist with the commission?9

A.   In a capacity as a -- as an expert in a certain area so that -- but not as a staff10

member, per se.11

Q.   Now, besides this chapter which on the face of it deals with the history of12

violence in Kenya, and particularly the violence relating to elections, did Ms Mueller13

have any other input into the CIPEV final report?14

A.   No.  No, she didn't.15

Q.   And did she take part in any other of the investigative processes or hearings?16

A.   No.  I -- I just can't recall when she came to Kenya but, no, she was not part of17

the investigation team or anything like that.18

Q.   And besides Ms Mueller, did any other persons contribute to the drafting of the19

report apart from yourself and your fellow commissioners?20

A.   Well, apart from the three commissioners, you mean?  Three commissioners21

primarily, but obviously other pieces of work we -- we asked to be done around22

specific areas like gender-based violence, for example.  I asked specifically Melinda23

Rix to prepare a piece around that to pull together, if you like, some things around24

gender-based violence and -- and she did that.25
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Q.   The other persons who provided input, were they all CIPEV staff members?1

A.   Yes, that's right.2

Q.   Perhaps this would be a convenient stage just to ask you then to look at the3

following tab, tab 13.  For present purposes you can just look at the cover page at4

1288.  It's entitled, "Commission of Inquiry into Post-election Violence CIPEV,5

Investigation Section, Final Report", and after that "Gender-Based Violence Report."6

What is the genesis of these two reports?7

A.   These reports were specifically requested to be put together.  Obviously the8

investigation section, if you like, final report was compiled by Bob Grinstead, who is9

head of investigations.  And as I've already said, the gender-based violence report by10

Melinda Rix who has expertise in that area.11

Q.   And do these reports form part of the material on which you based your12

findings collectively as commissioners?13

A.   Yes.  They form part of the total resource at our disposal to write the final14

report.15

MR STEYNBERG: Thank you, Mr McFadyen.16

At this stage perhaps I can just indicate that this is another document the Prosecution17

will seek to tender, only the investigation section final report.  For present purposes,18

the gender-based violence report is not considered relevant.19

I can indicate again the ERN ranges.20

PRESIDING JUDGE EBOE-OSUJI:  All right.  So we keep things organised, if you're21

going to discuss this document any further, I'll recommend that we wait until that22

stage.23

MR STEYNBERG:  Yes.24

PRESIDING JUDGE EBOE-OSUJI:  The reason I say that is because we're in the25
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middle of dealing with the main report, and you were taking the witness through1

parts of the report so that he can authenticate those parts for you specifically.  So let's2

not insert something else in the middle, another report that is, while we're discussing3

an existing one.4

MR STEYNBERG:  Certainly, your Honours.  I was simply trying to address the5

question that your Honour addressed me earlier, but I will come back to that.6

Q.   Mr McFadyen, let's then proceed with the CIPEV final report and finish up with7

tab 2.  Can you confirm, sir, whether that chapter corresponds with your recollection8

of what was signed off by the CIPEV commission?9

A.   Yes.  It seems to be so, yes, yes.10

Q.   The next relevant portion commences at ERN 4 -- 0411, page 37 of the report,11

Chapter 3, entitled, "Violence in the Rift Valley."12

Now, the Prosecution is most interested in the section starting on that page entitled,13

"The North Rift Region," dealing inter alia with the Uasin Gishu, Nandi North and14

Nandi South districts, but for the purposes of wider contexts we're also interested in15

your findings for the Central Rift Region, excluding Nakuru, Naivasha and Narok16

and the South Rift and Kisii regions.17

So if I could ask you then to look at ERN range 0411, at page 37, through to page 91,18

halfway down that page until the heading "Koibatek District," and if you can indicate19

that whether these -- you've had an opportunity to go through this and it accords20

with your recollection of your findings.21

A.   Sorry, concluding at which page, I'm sorry?22

Q.   It's page 91 of the report.  Oh, just a second, I think I might have made a23

mistake.  Sorry, it should be ERN page 0471.  It's page 97 of the report.  I beg your24

pardon.  Just above the heading "Nakuru District."25
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PRESIDING JUDGE EBOE-OSUJI:  So you're --1

THE WITNESS:  Yes.2

PRESIDING JUDGE EBOE-OSUJI: -- no longer interested in 37 to 91?  You're not3

interested in that part, is that it, Mr Steynberg?4

MR STEYNBERG:  No, your Honours.  The part I'm interested commences at 375

and ends at 97, not 91.  That was -- 91 is the start of the last section.  It ends at 97.6

PRESIDING JUDGE EBOE-OSUJI:  So you want the witness to look at 37 to 97?7

MR STEYNBERG:  Indeed.  And the ERN range once again 0506 to 0535.  No,8

sorry.  My mistake again.  0364 to 0471.9

PRESIDING JUDGE EBOE-OSUJI:  I have 0411 to 0471.10

MR STEYNBERG:  Yes.  I beg your pardon, your Honours.  The first portion we've11

already dealt with, that's up until 0410.  So the part I'm interested in right now is12

page 37 of the report, 0411, to page 97, 0471.  Apologies.13

THE WITNESS:  Yes, that's -- I can -- I can confirm that it's part of our report.14

MR STEYNBERG:  And the final portion which I'm interested in commences at page15

271 of the report.  This time I will check my facts first.  It's ERN-0645.16

PRESIDING JUDGE EBOE-OSUJI:  Did you not earlier indicate 0536 to -- or did I get17

it wrong?18

MR STEYNBERG:  Yes, I've skipped a portion again.  Yes, there's a short portion at19

page 132 of the report, I beg your pardon, ERN-0506.  From the heading "South Rift20

and Kisii Region" halfway down that page, until 0535 on page 161 of the report until21

the end of that page.22

Q. Can you confirm that, please?23

A.   Yes, I can confirm that's part of our report.24

Q.   Finally then, ERN-0645, page 271, the chapter headed "Internally Displaced25
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Persons" until 0726 at page 352 of the report which encompasses the following1

chapters:  Chapter 7, Internally Displaced Persons; Chapter 8, The Media and2

Post-Election Violence; Chapter 9, Extent and Consequences of Post-Election Violence;3

and Chapter 10, Findings -- in relation to selected topics.  Can you confirm that,4

please?5

A.   Yes, I can confirm that.6

MR STEYNBERG:  Thank you, your Honours.  I believe the witness has then7

identified and confirmed the relevant portions.  As stated earlier, the Prosecution8

will seek to tender the whole report since the context we submit is important, but9

those are the sections upon which we would intend to rely.10

Q.   The next topic which I intended to ask you to clarify, sir, relates to then the11

hearings of witnesses in this case.  And can you explain to the Chamber the modus12

operandi which the commission selected as far as the method of hearing oral13

evidence?14

A.   Yes.  The methods were really principally twofold.  One, as I think I've said15

before, were hearings in public covered by a range of media, television, print, radio16

and took the form of a quasi-court, I guess, where witnesses were called, they were17

sworn on oath to give evidence, truthful evidence, in most cases provided exhibits18

to -- in support of their evidence which was secured and -- and they were open to the19

examination by -- questioning by the commission, counsel assisting and counsel with20

standing.21

Q.   And to what extent was the veracity of the evidence provided by these22

witnesses tested?23

A.   Well, I would have to say that the -- that we commissioners were not shrinking24

violets when we were asking questions testing the veracity of what was presented to25
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us, and many of counsel with standing were very particular in their questioning1

of -- of certain witnesses as well.  So I would say from my point of view the veracity2

of their testimony would be similar to anyone giving evidence in a court.3

Q.   Can you comment on the spectrum of interests represented by counsel with4

standing in these proceedings?5

A.   The spectrum was broad beginning with counsel with standing, for example,6

representing I guess the -- for example, Kenyan police service, the administration7

police, the NSIS and other government agencies.  Others were representing specific8

interest groups, victims, and there were -- there were a number of those, victims that9

may reside in certain geographical areas, for example.10

People were standing for I think womens -- I can't think of the title exactly, FIDA,11

women's legal group, for example, and others.12

Q.   And just to round up on -- off on this point, were any of the major political13

parties represented amongst counsel?14

A.   No, they weren't.  The commission made a decision not to grant any counsel15

with standing for political parties.16

Q.   Why is that?17

A.   Well, from memory, our rationale was that not only did they give evidence, I18

think their secretaries gave evidence on either side of the political spectrum, but also I19

guess they had other opportunities in the public domain to express their views20

about -- about things that were not afforded frankly to other people.21

Q.   All right.  Well, I think you've partially answered my next question which is if22

they were not represented by counsel, what opportunities did the various political23

parties have to put forward their views?  Can you add anything to your answer in24

that regard?25
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A.   Well, as I've -- as I've said, they were represented in -- before the commission in1

open hearings.  In addition, we did have some consultative meetings we would call2

it with -- with the political parties.3

Q.   One last clarification:  When you say they were represented before the4

commission, I understand you're not referring to legal representation.  What did you5

mean by that?6

A.   No.  They presented their position, I should say more accurately, as a witness.7

I think the secretaries of each of the main political parties were those witnesses.8

Q.   Thank you, sir.9

MR STEYNBERG:  Your Honours, I see I've exceeded the time allocation.  Would10

this be a convenient time to take the break?11

PRESIDING JUDGE EBOE-OSUJI:  We will now rise for lunch-break.12

Witness, we will let you have your break as well.  So we will meet again at 2.30.13

THE COURT USHER:  All rise.14

(Recess taken at 1.02 p.m.)15

(Upon resuming in open session at 2.37 p.m.)16

THE COURT USHER:  All rise.17

Please be seated.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.19

Witness, welcome back to the court.  I hope you had a good lunch.  If you need20

more breaks, let me know, okay?21

All right.22

THE WITNESS:  Thank you, your Honour.23

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, please continue.24

MR STEYNBERG:  Thank you, your Honours.  Perhaps before I begin I can just give an25
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indication of where I am.  As I said this morning, I hoped to finish this afternoon, but there1

have been some interruptions, and I note that we have an early finish.2

If I do run over, it will not be more -- by more than an hour tomorrow morning, but I3

will do my best to wrap it up.  Hopefully we will not have too many interruptions.4

Q.   Welcome back.5

PRESIDING JUDGE EBOE-OSUJI:  Those were not interruptions.  They were proper -- you6

know, counsel are entitled to make appropriate interjections.  That's part of the process,7

Mr Steynberg.  You know that.8

MR STEYNBERG:  I did not mean in any way in a pejorative sense, your Honours, but it9

simply does inevitably disrupt the flow and delay matters.  But it is part of the process, of10

course.11

Q.   Sir, before we broke for the luncheon adjournment, you had been talking about the12

questioning of witnesses and the testing of the evidence of witnesses.  You also told the13

Chamber that you had access to the witness statements, both of witnesses who testified as14

well as those who had not testified; is that correct?15

A.   Yes, that's right.16

Q.   Apart from the actual statements of these witnesses -- well, firstly, these statements,17

were they made under oath?18

A.   The statements -- well, it depended -- if they came before us are under oath.  The19

statements were, my recollection, the witnesses are reminded that they were to tell the truth.20

I -- I don't think they would be under oath necessarily.21

Q.   And apart from these statements, did you have access to any other notes or assessments22

that investigators might have conducted regarding these witnesses?23

A.   Well, I -- from time to time we spoke with Bob Grinstead, for example, and others.  As24

you might imagine in a commission of this type, those sorts of things, checks and balances I'd25
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call them happen quite often during the process.  So -- but other than that, I'm just not1

quite -- not quite following you actually.2

Q.   As part of these checks and balances, what other records were kept in the process of3

investigators taking statements from witnesses?4

A.   Well, I mean, from time to time there were -- there may have been exhibits, for example,5

that they produced.  There were other documents, government documents on information6

produced, for example.7

Q.   I'm sorry.  Perhaps my question wasn't clear.  I'm more interested in records or notes8

created by investigators in relation to the taking of witness statements or the assessment of9

witnesses.10

A.   Oh, I'm sorry.  I get you now.  As a normal part of investigations, investigators do11

take notes.  They write things like job sheets, for example, which from time to time flesh out12

just, you know, how they're conducting investigations, any aspects of -- of their investigations13

that is worthy of -- of writing down in a job sheet and that sort of documentation that also I'd14

expect to be seeing summaries, for example, of their work from time to time.15

Q.   And did you have access to those?16

A.   Well, yes, we did.  We'd have access to all of the documents that either were created by17

the commission --18

Q.   Right.19

A. -- or referred to by the commission.20

Q.   Now, during the course of your hearings and deliberations, would you have taken into21

account matters relating to credibility or otherwise of witnesses whose evidence you had22

heard?23

A.   Well, I see that as a normal part of -- of the process making an assessment of credibility24

of witnesses.  I mean, that can be done from our own part from I guess a history of assessing25
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the credibility of all sorts of people, witnesses, victims, perpetrators and others actually.  So1

that's for myself, that's a natural part of the exercise.  But also although the credibility of2

witnesses appearing before us, for example, are tested as I've said before in a number of ways,3

cross-examination or examination by counsel and our -- and the commissioners themselves.4

Q.   Moving on then to a different topic.  Besides the testimony, in fact, you just mentioned5

that you receive very other -- various other exhibits and information through witnesses and6

otherwise.  How was this -- how was this material dealt with?7

A.   Well, in the beginning, of course, there was material already in the public domain.  So8

the commission and its staff used that as -- from an information perspective, you've got to9

start somewhere.  And there were some documents already written by entities, for example.10

the United Nations Entity on Human Rights had written something, a document about the11

violence, and others.  And in addition to that, certain witnesses also provided their own12

reports, for example, the Kenyan National Commission of Human Rights, for example.13

Q.   And that brings me then to the subject of the role of civil society in the proceedings.14

And I note that there is a heading on this in the introductory paragraph of your report at page15

5.  That's at ERN-0379.  But it's probably not necessary to turn there, if you can tell the Court16

from your recollection what was the role that civil society played in those proceedings?17

A.   Well, civil society provided an important role in work that they had done, constituencies18

that they were representing throughout the post-election violence, some mandated, others not,19

but a significant role I would say, because, you know, in many ways these civil society groups20

represent a broad spectrum of the community that in other ways that wouldn't be represented21

as all.22

Q.   To what extent, sir, did you attempt to take versions or hear the versions of persons who23

may have been implicated in one way or another in the commission of the violence?24

A.   Do you mean did we hear from anybody that may have been implicated?25
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Q.   What I meant was to what extent opportunity was given to those persons to give their1

side of the story?2

A.   Well, from -- from the commission's point of view, we were not reporting on anybody3

adversely.  And some of the thinking around obviously as we've said in the report are not4

producing a list, if you like, of potential or perpetrators as we saw it was that there was really5

very little opportunity to provide anyone that may have come into that category with an6

opportunity to defend themselves.7

So other reports, however, did -- did point to people that they felt were implicated in8

the violence.  And from memory, two people who felt that they should talk to us as a9

result of that approached the commission and we did listen to what they had to say.10

Q.   Who were they?11

A.   The -- Mr Ruto and Mr Bett.12

Q.   For the record, would that be William Ruto and Franklin Bett?13

A.   Yes, that's correct.14

Q.   I'd like to then move back to a document that I referred you briefly to before the lunch15

break, that's at tab 13, ERN-0001-0 -- sorry, 1288, 0001-1288.  And I believe you have already16

identified this as being the investigation and gender-based violence reports prepared by Bob17

Grinstead and Melinda Rix respectively?18

A.   Yes, that's correct.19

Q.   And can you identify this document as the reports or as a copy, a reliable copy of the20

reports that you received?21

A.   Yes.22

Q.   Take the time that you need.23

A.   Yes, yes, I believe so, yes.24

MR STEYNBERG:  Your Honours, I think I had not yet indicated the areas of the report in25
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which the Prosecution is interested.  It is only the first report that is the investigation report,1

which runs from page ERN-1288, bear with me, until ERN-1490.  But in particular the2

sections which we hope to rely on would be page 1295, ERN-1295, which is page 7 of the3

report commencing at "Commission of Inquiry into the Post-Election Violence general" until4

1302, that's page 13 of the report, up until the heading "Police Action."  Perhaps we can do5

this as we go through it.6

Q.   You can confirm, can you, sir, that that portion, which is a bit smaller than what I7

referred you to earlier, is what you received from your investigator?8

A.   Yes, that's true.9

Q.   And secondly, ERN-1397 at page 108 of the report, chapter headed "Eldoret," until10

ERN-1423, page 134 of the report and it's just before the page headed "Nyanza Province."11

Again if you can just look through that and confirm that that's the relevant portion that you12

received?13

A.   Yes, that's true.14

MR STEYNBERG:  Thank you, your Honours.  I will in due course be asking -- well, I will15

ask the Chamber to admit this document as an exhibit subject to written arguments in the16

manner proposed earlier.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, just a question or two for the witness at18

this point.19

Mr McFadyen, you said that the -- there was -- you said that part of the shall I say20

procedure of the CIPEV was not specifically to give opportunities to people who21

might have been accused as it were of the violence, individuals, if I understood you22

correctly, but then you said that other reports did point to people that the makers of23

those reports I presume felt were implicated in the violence.  Was that what you24

said?25
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THE WITNESS:  Yes, that's right, but also during the process of our hearing of witnesses,1

information came to us directly about that as well.2

PRESIDING JUDGE EBOE-OSUJI:  About those other reports that might have implicated3

people, do you recall what they were and whether you did take those reports into account in4

the -- in your final analysis?5

THE WITNESS:  Well, one of the reports, you know, tendered as an exhibit by a witness6

before us did do that, and that was a report from the Kenyan National Commission of Human7

Rights, for example, yeah.8

PRESIDING JUDGE EBOE-OSUJI:  Thank you.9

MR STEYNBERG:10

Q.   Just to follow up on his Honour's questions, you say that you didn't specifically see it as11

part of your mandate to give -- to allow all peoples implicated to come and give their opinions.12

Was there anything preventing those people from approaching the commission to have their13

say, as it were?14

A.   Well -- well, no.  I didn't mean to convey an absolute blanket barrier on people wanting15

to come and to see the commission if they thought -- well, whatever they thought, I don't16

know what was in their mind, but if they thought they might have been adversely mentioned17

somewhere or other and clearly we could -- we would hear them if we could, and in fact in a18

couple of occasions we actually did so.19

Q.   Thank you.  Before I finish with this first folder, I have one further document I'm going20

to ask you to have a look at tab 11, that is ERN-0041-0679.  The document is headed21

"Reported Death Cases During Post-Election Violence Period."  Do you have that?22

A.   Yes, I do.23

Q.   Can you please tell the Court whether you recognise this document and, if so, what was24

the genesis of this document?25
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A.   Well, it's a -- excuse me while I just turn it around here.  It's a tabulation of -- of1

information around deaths during the post-election violence, as it says, and this one looks to2

be by province.  Self-explanatory really, the details are including the cause of death, the3

district, and from whence this information came, the source of it, if you like, here with the4

exhibit number.5

Q.   And the exhibit numbers, are they referring to CIPEV exhibits?6

A.   Yes, these -- a lot of this information would have come from hospitals and mortuaries7

and the like, so some of this information would have come from witnesses producing8

this -- that evidence.9

Q.   All right.  Is it the case then that this is a document that was compiled during the10

course of operation of the commission?11

A.   Yes, that's right.12

Q.   And as is clear from the document, its compiled from a number of different sources; is13

that correct?14

A.   Yes, that would be right.  There was no national source of information relating to15

Kenya as a whole for this sort of information.  We had to collate it from different sources.16

Q.   And can you comment, Mr McFadyen, on the comprehensiveness of this report of17

deaths during the post-election violence period?18

A.   Well, I believe it's -- it's as comprehensive as a report that's ever been done on the -- on19

the deaths attributable to the post-election violence.  I mean, there have been other numbers20

bandied about but -- but in the end what we were looking to do was -- was to produce a21

document that would come up with definitive information based on facts.22

Q.   And if I can just draw your attention to the pages of most interest to the Prosecution23

starting at ERN-0690, unfortunately the pages are not numbered apart from the ERN number,24

about 10 pages in -- seven pages in.  The ERN number again 0690.  Do you have that?25
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A.   0690, yes.1

Q.   And do you confirm that halfway down the page, starting at item number 1 to item2

number 7, represents the deaths reported in the Nandi North district?3

A.   Yes, that's -- that's clear on this document, yes.4

Q.   If I can ask you then to turn over two more pages and look at 0695, again starting at item5

number 1.6

A.   Yes.7

Q.   This appears to be a list of deaths of people killed in the Uasin Gishu area?8

A.   Yes, that's right.9

Q.   And if you can just page on to page 0707, some seven pages on, the final entry for the10

Uasin Gishu district seems to be 272; correct?11

A.   Yes, that's right.12

Q.   And -- well, it seems clear that this represents 272 reported deaths in that district.13

A.   Yes.14

MR STEYNBERG:  Thank you, your Honours.  This will be another item the Prosecution15

will intend to tender as a -- to tender as a witness (sic).  I understand that there are objections16

to this document.  If my learned friends will confirm that, then we can also deal with this17

subsequently by way of written argument.18

PRESIDING JUDGE EBOE-OSUJI:  Do you object to this particular document coming in as19

an exhibit at this time Mr Khan, Mr Kigen-Katwa?20

MR KIGEN-KATWA:  Your Honour, we -- on further reflection, we do not intend to oppose21

it.  We do not oppose.22

PRESIDING JUDGE EBOE-OSUJI:  You do not object to this document being received as an23

exhibit at this time.24

Mr Khan?25
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MR KHAN:  Likewise, your Honour.1

MR STEYNBERG:  I'm grateful to my learned friends.  I ask then that this be admitted as the2

next in the Prosecution documents.  Given that this does have name -- names and medical3

details of the victims, I suggest that it be received as a confidential document.4

PRESIDING JUDGE EBOE-OSUJI:  So the document will be the entire document appearing5

at tab 11.6

MR STEYNBERG:  In fact there are two documents as tab 11, there's a single-page document7

at the end I will -- I will deal with in due course, it's at ERN --8

PRESIDING JUDGE EBOE-OSUJI:  The summary.9

MR STEYNBERG: -- 0733.  It's just a summary, yes.10

PRESIDING JUDGE EBOE-OSUJI:  All right.  So we will then admit on to the record the11

first document starting at 0679 to 0732; is that it?12

MR STEYNBERG:  Correct, your Honour.13

PRESIDING JUDGE EBOE-OSUJI:  That document is accepted as the next in the Prosecution14

exhibits.15

THE COURT OFFICER:  (Interpretation)  Confidential document KEN-OTP-0041-0679 will16

have the number EVD-T-OTP-00129, Prosecution Exhibit 129.17

MR STEYNBERG:  Your Honours, I'm informed by colleagues here that, in fact, this is one18

document, my last page was just not properly stapled, so may I take this opportunity to19

correct the ERN range to end at 0734 and not 0732.  I apologise.20

PRESIDING JUDGE EBOE-OSUJI:  I take it Defence you have no objection to that correction?21

MR KIGEN-KATWA:  None, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  The amendment will be made accordingly, court officer.23

So 0733 and 0734 will form part of the last exhibit received.24

MR STEYNBERG:  Thank you, your Honours.  Perhaps I should also just ask the witness if25
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you can please look at the last page in this tab -- last two pages, the one headed, "Summary of1

Deaths Per District."  The other one hasn't got a heading.2

Q.   Do you have that?3

A.   Yes, I do.4

Q.   This appears to be simply an addition of the global number of deaths that are set out in5

more detail earlier in the report; correct?6

A.   Yes.  Yes, it does.7

Q.   And turning over the page to 0734 we see the same order of areas with the death total8

death numbers broken down by reported cause of death; correct?9

A.   Yes, that's right.10

Q.   Thank you, sir.  We can put that aside for the time being.  I beg your pardon.11

Moving on then, did the commission receive any evidence from government officials relating12

to internally displaced persons as a result of the post-election violence?13

A.   Yes, there were -- there was -- well, from my recollection, there was -- there was at least14

one government witness, a permanent secretary I believe who -- who provided some15

information around internally displaced people.16

Q.   And is it correct, sir, that this would be Mr Francis Kimemia, the permanent secretary at17

that time?18

A.   Yes.  Yes, I believe it was Mr Francis Kimemia.19

Q.   And did Mr Kimemia produce any statistics relating to the numbers of internally20

displaced persons as a result of the violence?21

A.   Yes he did.22

Q.   And I'd ask you, please, to turn to the second bundle, the second folder, the first tab, tab23

number 14.24

PRESIDING JUDGE EBOE-OSUJI:  While he is getting the tab, Mr Steynberg, you might25
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want to help the transcript with the spelling of Mr Kimemia.1

MR STEYNBERG:  Sorry, your Honours, I wasn't following the transcript.  It's2

K-I-M-E-M-I-A, Kimemia.  Francis would be the normal spelling.3

THE COURT OFFICER:  (Interpretation)  Please could we have a number for that,4

Mr Steynberg?5

MR STEYNBERG:  Certainly.  It's ERN-0005-9365.  Thank you.6

Q.   Did you recognise that document, sir?7

A.   I'm just looking for it.8

Q.   Sorry, it's at tab number 14.9

A.   Oh, yes.10

Q.   It's the first document in the bundle --11

A.   Yes.12

Q. -- headed, "Annex 1 Status Report on IDPs."13

A.   Yes, this is -- well, this is a status report on IDPs.14

Q.   Do you recognise this, sir, as a report that was handed in by the permanent secretary?15

A.   Well, it -- well, it appears to be, although without -- I mean, it was six years ago, so16

without linking it back to the exhibit and the -- and the witness number I might have a17

little -- but Mr Kimemia was responsible for this area and did provide us with information18

around IDPs.19

Q.   If you turn to the last page of this document - second last page, I beg your pardon - there20

appears to be a total -- total of figures under -- under two headings, one "Total number of21

IDPs returned home" and "IDPs currently in camps, or integrated".  The figures are given as22

210,594 and 21,431, giving a combined total of approximately 230,000; correct?23

A.   Yes, that's right.24

Q.   According to your understanding, did this amount to the sum of internally displaced25
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persons in the country as a result of the PEV?1

A.   No, this figure -- this figure in my view would be under-reported.  Not deliberately so.2

It's just it is what it says it is.  The "Total number of IDPs returned home:  210,000," which is3

fine.  Still 20,000 in camps, although I know a lot of people argued that it was more than that.4

What it doesn't show are IDPs who didn't go to camps in the first place.  Many IDPs5

were -- well, people were displaced from their homes, but didn't seek refuge permanently or6

semi-permanently in camps.  What they did was they went -- they went either to home areas,7

or districts, or other districts out of the area that they were fleeing from, and made their own8

arrangements, I guess you could say, for their -- for their safety.9

Q.   And during the course of the commission's work, did you arrive at a -- what you10

believed to be a total figure of IDPs generated as a result of this violence?11

A.   Yes, the figure that we concluded was 350,000.12

Q.   And turning to page 3 of this document, at 9367, there's a heading "Uasin Gishu."  Do13

you have that?14

A.   Yes, I do.15

Q.   And in particular it's noted here that at the Eldoret Showground a total of 14,664 IDPs16

had been returned home from that area?17

A.   Yes.18

Q.   But 6,687 remained as at the time of this report?19

A.   Yes, that's what that says.  Yes, correct.20

Q.   And your comments about under-reporting I presume will likewise apply to this area?21

A.   Yes, that applied across the board.  That was our understanding from information that22

we had received during the course of the commission.23

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, you will of course be asking about how24

the higher figure was arrived at, will you not?25
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MR STEYNBERG:  Your Honour, I think that would be best done by referring the witness to1

the relevant chapter of the report, so I will -- perhaps I can proceed to that in a moment, but I2

should first indicate that the Prosecution will again seek to tender this document,3

under-reported as it may be.  I understand there are objections.  If I can just confirm that,4

we can then deal with this later too.5

MR KHAN:  Well, your Honour, there are objections.  Indeed I've got concerns about a lot6

of what's been done, because there's been no evidence - no foundation - laid with the witness7

as to, apart from receipt of the document, any inquiry or investigation done to look into either8

the accuracy of this document that the Prosecution wishes to tender, or any process that gives9

rise to a higher estimate.10

And, your Honour, it's not good enough either for my learned friend to say he's going11

to take the witness to the part of the report.  I think questions should be asked in a12

very direct manner, "Upon what basis do you say there's a higher estimate"?  But,13

your Honour, if the Prosecution say that this is unreliable, that's a further factor14

militating against admission.15

Now, your Honours, we can argue this later, but one wonders the utility of spending16

court time on a document like this that the Prosecution itself says is not reliable.17

MR KIGEN-KATWA:  Your Honour, we had indicated that we are objecting to the18

production of this document.19

MR STEYNBERG:  Let me see if I can address my learned friend's concerns, your Honour.20

Q.   You've indicated firstly -- well perhaps I can simply say that, as regards the reliability or21

otherwise of the document the Prosecution intends to rely on it to support this as a minimum22

figure of IDPs.  I will direct questions to the witness as regards the -- his reasons why the23

commission concluded that it was under-reported.24

You indicated that the permanent secretary responsible for IDPs testified at the25
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commission; is that correct?1

A.   Yes.  I'm not sure of Mr Kimemia's full title, but it covered a range of things including2

security I believe.3

Q.   And was his evidence -- and he gave evidence I presume in regard to the -- the numbers4

of witnesses?  Sorry, I'm being distracted.  The numbers of IDPs that his department was5

responsible for?6

A.   Yes.  He gave evidence before the commission across a range of things, including this7

piece.8

MR KHAN:  Your Honour, I raise another objection.  There are provisions of Rule 68.  The9

Prosecution now is going to the substance of testimony in a different proceeding that had a10

different limited mandate and which is completely different from the task which your11

Honours are engaged with.  The due process rights, the remit, the depth of investigations12

cannot be compared by any stretch of imagination, but your Honours Rule 68 provides certain13

safeguards to the Defence in relation to putting forward evidence that has not been tested by14

the Defence.15

Now, all these individuals - and there's many examples that will be dealt with in the16

written objections - the Prosecution could have called them.  What they cannot do,17

what we say is completely impermissible, is to ask your Honours - and of course your18

Honours won't do it, we're sure - to abdicate your fact-finding responsibilities by19

receiving evidence that the Defence has been denied an opportunity to confront.20

That's in breach of the Statute, Rule 68 and our right under international human rights21

law to confront the evidence.  And, your Honour, I say leading it in the manner that22

my friend is attempting to do is also to -- is an attempt to circumvent the due process23

rights that we are entitled to under the Statute.24

PRESIDING JUDGE EBOE-OSUJI:  I take your objection to mean that the Chamber25
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is -- should not base itself or a finding on the basis of hearsay evidence of Mr -- attributed to1

Mr Kimemia; is that it?2

MR KHAN:  Your Honour, not just hearsay evidence, any evidence.  Repeatedly the3

Prosecution has objected when I've attempted and my team has attempted at various times to4

refer to statements of people outside the courtroom, and they've objected and those objections5

have largely been upheld.6

PRESIDING JUDGE EBOE-OSUJI:  So let me be clear here.  It's one thing to have a witness7

who has come to testify as to what was done in the PEV -- sorry, in the CIPEV process, to8

listen to the witness, to understand what happened, how they did the work that resulted in a9

report that may or may not be received.  It's quite another matter to say, "Well, on the basis10

of this testimony, the Chamber should make its finding at the end of the day."  Isn't that11

where the thing boils down to?12

MR KHAN:  Your Honour, in our respectful submission, what my learned friend is13

attempting to do is to make the respected witness a surrogate voice for Mr Kimemia.  It's14

through the vehicle of the witness that Mr Kimemia's purported testimony is put before the15

Bench as part of a record.16

And then what is the Defence position?  It is there in the record.  It's not there for17

artwork.  It has to be confronted and dealt with.18

We say it's impermissible.  The proper course -- and, of course, all questioning must19

be limited and constrained by relevance and probative value, as against prejudicial20

effect.  The correct course of action would be to call witnesses, hear what they say21

and we challenge them in a direct manner, not in the manner that my learned friend22

is attempting to do through the witness that's before you.23

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?24

MR KIGEN-KATWA:  We take the same position, your Honour.25
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PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?1

MR STEYNBERG:  Your Honour, the Prosecution has not sought to introduce the testimony2

of this particular witness.  Other witnesses we will -- we will get to in due course, but not3

this particular witness.4

The questions I put to this -- to Mr McFadyen in this regard are as a direct result of5

my learned friend's previous objection, which is to say that the Prosecution had not6

established the reliability of the document, the statistics which I had sought to tender,7

and it's for that purpose that I'm asking the witness or I intend to ask the witness8

questions about to what extent the evidence of that witness was tested to understand9

the reliability of the statistics and hence the probative value of this document.10

So that's where I'm going with these questions, but my learned friend raises a broader11

issue which will become relevant to further documents I intend to ask this witness to12

identify.  He refers to the right of the Defence to challenge evidence, and that's13

undoubtedly a right which is granted to the Defence team as part of the right to a fair14

trial, but in my submission this right must be balanced against the right of the15

Chamber, as provided by the Statute and Rules, to freely assess relevant evidence.16

There's obviously a balancing which must be done.  One knows that in international17

tribunals in general, and this tribunal in particular, rules of admission of evidence are18

more relaxed than in certain national jurisdictions, in particular in regard to the19

admission of hearsay evidence, but your Honours I would submit that this is par20

excellence the type of argument which should be dealt with in the written argument21

in the manner which I proposed and was agreed earlier.22

So I will lead the witness only to the extent that is necessary to demonstrate or to23

support the probative value of the evidence I intend to submit, which will be a factor24

relevant to the admission or non-admission of this evidence in due course.25
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PRESIDING JUDGE EBOE-OSUJI:  And the Chamber's ruling is that you may proceed.1

Mr Khan, your concern is noted.  I'm confident that you can deal with that at the2

point.3

MR KHAN:  I'm grateful.4

MR STEYNBERG:  Thank you, your Honour.  If I can just see where I was?  Thank you.5

Q.   Mr McFadyen, yes, I was asking you then about the extent to which the evidence of6

Mr Kimemia would have been tested during the course of his evidence?7

A.   Well, his evidence would have been tested in the way that any other witness appearing8

before the commission would have been tested.  So once again the usual arrangements apply:9

Sworn an oath of telling the truth and also answering questions from -- from counsel with10

standing and others.11

Q.   And the issue of the under-reporting and ultimate figure of 350,000 IDPs, how was that12

figure arrived at?13

A.   Well, I believe that that was arrived at through a number of ways, including hearing14

from others, other than Mr Kimemia.  I don't recall whether in fact that particular issue was15

put to Mr Kimemia during his evidence or not.  It may have been and he may have16

responded that way, but I don't recall whether -- whether he did or not, but I know, if I can17

say this, that at least one or two other senior people had come up with the figure of 350,000, so18

there we go.19

Q. Perhaps if I can then, at this stage, refer you to your report Chapter 7, its the CIPEV final20

report, tab 12 of the first bundle, page 272.  For the record its ERN-0001-0646.21

PRESIDING JUDGE EBOE-OSUJI:  What page again did you say?22

MR STEYNBERG:  It's report page 272, ERN-0646.23

Q.   Do you have that, sir?24

A.   Yes, I do.25
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Q.   Firstly, in general, this chapter contains it seems your findings on internally displaced1

persons; correct?2

A.   Yes, that's right.3

Q.   And in the middle of the page, 272, the first paragraph after letter D, the last sentence of4

that paragraph, contains a statement, "According to the government, there were 350,0005

persons displaced as a result of the PEV after the 2007 elections."6

A.   Sorry.7

Q.   And in footnote you refer to Mr Francis Kimemia as the source of that evidence?8

A.   Yes, that's right.9

Q.   Thank you.  While we have the report open in front of us, can I also ask you then to10

turn to Chapter 9 at page 304, ERN-0678?11

A.   Yes, I have that.12

Q.   And is it correct that in this chapter you contain or the report sets out its findings as a13

result of the extent and consequences of the violence, including the number of persons killed14

and injured?15

A.   Yes, that's right.16

Q.   Thank you.  Could you please put that report aside for one moment. I'd like to move17

to the next exhibit and show you.18

All right, you can skip over the exhibit at tab 15 - on reflection I don't think that's19

necessary - and go to tab 16, ERN-0009-0380.  Do you recognise this document, sir?20

A.   Yes.  Well, I -- I seem to recall that this was a document or an exhibit actually produced21

by a commission witness. Well, obviously number 131.22

Q.   Are you referring to the number in the top right-hand corner, 131C?23

A.   Yes.24

Q.   And what does it represent?25
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A. Well, it -- on the face it represents some commentary by a -- by a group or purporting to1

be a group.2

PRESIDING JUDGE EBOE-OSUJI:  Is this a public document?3

MR STEYNBERG:  There's no identifying information on this document.  I see no reason4

why it cannot be public.5

Q.   Yes, continue.6

A.   Well, it indicates that on the basis of whoever would be distributing this, that they7

wanted certain things to -- to happen.  I mean, did you want me to read it?  It's a --8

Q.   No, I think -- I think it speaks for itself.  Thank you.9

MR KHAN:  Mr President, your Honours, just briefly on that matter.  I just note and10

it's -- maybe it's an omission, but despite proofing, there is no record before the oral testimony11

now that the witness had recognised this particular document and, your Honour, the reason12

I've got additional concerns is the Prosecution has also provided an index of all the exhibits13

that were presented to Waki.  And your Honour sees at the top corner 131C, that is not part14

of the list of exhibits in that other document that the Prosecution have presented to the Court.15

So, your Honours, I raise that, it's not the proofing note, and the number itself doesn't even16

correspond with the Waki exhibit.  And that's why I'm a little bit surprised now that the17

witness has said, after proofing, that he recognises the document.  So I just record that.  If a18

supplementary proofing note can be prepared, I don't know if it's necessary, but I've got some19

concerns about that.20

PRESIDING JUDGE EBOE-OSUJI:  Are you saying this is the first time you've seen this21

document?22

MR KHAN:  Your Honour, we've seen -- we've seen the document before but there was no23

indication that the witness had recognised it, not in the statement and not in the proofing24

when he was shown the document.  There is no indication that he said, "I recognise that25
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document."1

And looking at the -- the other -- the list of exhibits that were presented to Waki, this2

document does not appear, at least to us, to be on that.  If my learned friend corrects me, well3

and good, but one sees on the top of this Prosecution exhibit 131C that appears to have some4

similarity with the sequence of exhibits in Waki, but yet there's no reference in the Waki5

exhibit list that my friend has provided to the Bench of 131C or a document like this.  So6

that's why one is a little bit taken aback about the provenance.7

Your Honours, of course we have no information where this came from, which witness8

tendered it, what is this Kaplelach network, a provenance, all these issues, and yet it's come9

from somewhere and the Prosecution are putting it to a witness.  We say it puts the Defence10

at a significant disadvantage because what on earth can we ask.11

PRESIDING JUDGE EBOE-OSUJI:  Let me ask one thing you can ask:  Witness, do you12

recall seeing this document during the process, the CIPEV process?13

THE WITNESS:  Well, I couldn't -- I couldn't say that I could exactly recognise this document.14

I remember something similar, but that's all I can say.15

PRESIDING JUDGE EBOE-OSUJI:  You mean something to the same effect?16

THE WITNESS:  Yes, something that -- words to this effect, but I can't -- I couldn't say17

specifically.  It was a long time ago, your Honour.18

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?19

MR STEYNBERG:  Your Honour, I ask that we come back to this.  My learned friends, my20

colleagues, are just checking whether this document is referred to in a separate list as -- apart21

from the list that this witness identified of witnesses and exhibits, but I'll have to check and22

come back on that.23

PRESIDING JUDGE EBOE-OSUJI:  You may proceed with your examination even on this24

document.25
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MR STEYNBERG:  Even on this document, thank you.1

PRESIDING JUDGE EBOE-OSUJI:  If you have some questions on that.  Mr Khan is2

basically putting you on notice as to his difficulties with it and he will make his argument at3

the appropriate time.4

MR STEYNBERG:  Thank you, your Honours.5

MR KHAN:  Could I just ask that my learned friend -- we've only got one list of exhibits that6

were presented Waki.  Whilst he carries on with his questioning, could we have the ERN of7

the second list that he apparently has that contains references to the Waki exhibits?  We only8

have one list and that's the one that's been provided by the Prosecution today.  So just the9

ERN would be very helpful.10

MR STEYNBERG:  That's exactly what my colleague will be checking into and we'll come11

back on that.12

Q.   This document perhaps then brings me to another topic relating to the commission's13

findings on the nature of the post-election violence and, in particular, what evidence did you14

consider as regards the issue of spontaneity or otherwise of the violence that was reported or15

that was testified on?16

A.   Well --17

MR KHAN:  I object.  This is an ultimate issue.  What on earth -- what utility can be had by18

another witness giving an opinion on one of key issues in this case, whether or not violence19

was spontaneous or planned?  One doesn't call even a judge of a lower court to appear as a20

witness and give certain views as to credibility in higher court.  You look at the judgment21

and you are confined to the judgment.  What the Prosecution are doing is improper, we say.22

Improper.23

The these kinds of questions on spontaneity and planning are matters that are reserved for24

your Bench, they must be decided by proper evidence, properly lead, viva voce evidence, or25
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expert evidence and you have a -- the Prosecution are trying to put in a report, but to get1

the -- the witness, one of the three commissioners to give views on that is, we say, improper,2

it's seeking to arrogate one of the key responsibilities that the Assembly of States Parties have3

entrusted to your Honours, not, with all due respect, to the witness.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?5

MR KIGEN-KATWA:  We take the same position, your Honour.6

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, in reply, or response, rather.7

MR STEYNBERG:  Your Honour, the ultimate purpose, as your Honours have noted and my8

learned friend has noted, in this is to obtain evidence which will support, or otherwise, the9

admission of the CIPEV report.10

As part of this process, I seek to examine with this witness underlying material which was11

relied upon, to come to the conclusions that are set out in the report.12

One of the factors to be taken into account in deciding upon the admissibility of this report, or13

any document, is the probative value of the information contained therein.  Your Honours,14

are well aware that it will involve a process of weighing that probative value against any15

prejudice which my learned friends my assert would be occasioned by the admission.  And16

for this reason, I wish to traverse with this witness the basis upon which the commission came17

to their conclusions regarding spontaneity or otherwise.  And I understand there was a18

wealth of evidence on this point from contradictory points of view, so it may -- it may -- and,19

indeed, much of this evidence will assist my learned friends.20

PRESIDING JUDGE EBOE-OSUJI:  Your point is that the commission in their reporting did21

come to conclusions about spontaneity or lack of it, of the violence; is that it?22

MR STEYNBERG:  There were certain --23

PRESIDING JUDGE EBOE-OSUJI:  And you want to explore with the witness the basis of24

any such conclusion?25
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MR STEYNBERG:  Indeed, your Honours.1

MR KHAN:  Your Honours, two observations, if I may.  My learned friend has previously2

said that there's no intent to rely upon anything3

from the Waki report in relation to acts and conduct of the accused.  Your Honours, whether4

or not violence is planned or spontaneous is one of the key features, one of the key pillars of5

the Prosecution's case.  We say the questioning trespasses on to conduct, and if it's not, it's a6

line -- it's on a line without a distinction.7

Your Honour, the other matter is with the greater of respect --8

PRESIDING JUDGE EBOE-OSUJI:  But if what -- what concern is it to you if the commission9

had come to the conclusion that violence was planned, but it may not have been your client10

that planned it, why can't he talk about that?11

MR KHAN:  Your Honour, the reason is this, that with the greatest of respect to the Waki12

Commission and their difficult job in the two months or so that they conducted investigations,13

whether they make findings that violence was planned or spontaneous or unplanned,14

whether X or Y or Z was responsible or no finding of that, it's irrelevant, absolutely irrelevant,15

because your Honours will never -- will be -- will be anxious never to abdicate your own16

fact-finding responsibilities.  So what relevance is it that another court formed certain17

conclusions that are material facts and issues in the present proceedings?  It imperils the18

Defence.19

The proper way for the Prosecution -- of course, we had no say in their witness list or20

their witness order.  They had an obligation to bring evidence, witnesses that could21

be tested in relation to all of the aspects of the case.  And your Honours, the fact that22

they with respect we say have outsourced and they have abdicated their investigatory23

functions to simply accepting the Waki boxes and say, "We have a case. Let's go24

forward to trial," is not enough to say that your Honours would -- should be asked to25
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do the same thing.1

Your Honours, the Prosecution effectively are inviting your Honours now to do2

exactly what they have done, which we say is wrong.3

PRESIDING JUDGE EBOE-OSUJI:  But it doesn't follow.  It doesn't follow.  We do have4

our own minds to make up at the end of the day.  So without abdicating the obligation we5

have to make our own findings, there's nothing wrong with this -- I see no inconsistency with6

knowing how others came to their own conclusions as well.7

MR KHAN:  Your Honour, the reason is this, that are we here confronting evidence relating8

to the charges and the witnesses the Prosecution have brought forward within certain clear9

parameters, or are we going to inquire as to the merits or otherwise of the Waki Commission?10

Because if it is relevant for the Prosecution to start asking about the findings of Waki, how11

long will we have to start trawling through the witnesses and the basis of those findings?12

Your Honour, it's a recipe for massive delay when your Honours can hear evidence13

out of the horse's mouth by way of witnesses who give their own different part of the14

panorama, panorama of the Prosecution's case.15

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, we are again confident that you can deal with16

that --17

MR KHAN:  Sobeit.  I'm grateful.18

PRESIDING JUDGE EBOE-OSUJI: -- at the point.  So the objection is overruled.19

You may ask the question, Mr Steynberg, except that you have to start tomorrow at 920

o'clock.21

MR STEYNBERG:  I'm grateful, your Honours.22

PRESIDING JUDGE EBOE-OSUJI:  9.30. 9.30.23

MR STEYNBERG:  I'm even more grateful for that, your Honours.24

PRESIDING JUDGE EBOE-OSUJI:  So we will adjourn now for the day.25
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Witness, thank you very much.  We will be taking our break now.  Please join us1

again tomorrow at 9.30.2

MR KHAN:  Mr President, did your Honours have an opportunity to consider the joint3

application whether or not we would be allowed to start our cross-examination on Monday?4

PRESIDING JUDGE EBOE-OSUJI:  Not yet, Mr Khan, but at the pace we're going it may be a5

redundant matter to deal with.6

MR KHAN:  Sobeit.  I'm grateful.7

PRESIDING JUDGE EBOE-OSUJI:  We will adjourn now and reconvene tomorrow at 9.30.8

THE COURT USHER:  All rise.9

(The hearing ends in open session at 3.43 p.m.)10
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