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*(The hearing starts in private session at 9.38 a.m.) Reclassified into open session10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you.14

Court officer, please announce the case.15

THE COURT OFFICER:  Thank you, Mr President.  Situation in the Republic of16

Kenya, in the case of The Prosecutor versus William Samoei Ruto and Joshua Arap17

Sang, ICC-01/09-01/11, and we are in private session, your Honours.18

PRESIDING JUDGE EBOE-OSUJI:  All right.  We should have begun in open19

session and then go into private, but we can leave it at that.20

Appearances?21

MS RENTON:  Appearances for the Prosecution remain the same.22

MR NARANTSETSEG:  Appearance for the victims remain the same, your Honour.23

Thank you.24

MR KIGEN-KATWA:  Appearances for Mr Sang remain the same, your Honour.25
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MR HOOPER:  And the same for Mr Ruto.1

PRESIDING JUDGE EBOE-OSUJI:  We are starting in private. (Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

Court officer, let's bring in the witness.24

*(Closed session at 9.42 a.m.) Reclassified into open session25
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(The witness enters the courtroom)1

THE COURT OFFICER: (Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

MR KIGEN-KATWA:  I'm obliged, Mr President.7

PRESIDING JUDGE EBOE-OSUJI:  We go straight to public session?8

MR KIGEN-KATWA:  Public session, your Honour.9

PRESIDING JUDGE EBOE-OSUJI:  All right.  Why don't we go to public session10

and then we'll do the formalities in public session.11

(Open session at 9.43 a.m.)12

THE COURT OFFICER:  We are in open session, your Honours.13

PRESIDING JUDGE EBOE-OSUJI:  Witness, welcome back.14

THE WITNESS:  (No interpretation)15

PRESIDING JUDGE EBOE-OSUJI:  We are now in public session, so we cannot16

discuss certain things too much, but we are aware of the situation with you and the17

Victims and Witnesses Unit and we are keeping all that in mind.18

Mr Kigen-Katwa will continue his examination of you.  And we will be watching to19

see if -- how you feel.  If there is any difficulty, please, at some point let us know, all20

right?21

Mr Kigen-Katwa, please proceed.22

WITNESS:  KEN-OTP-P-0442 (On former oath)23

(The witness speaks Swahili)24

QUESTIONED BY MR KIGEN-KATWA: (Continuing)25
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Q. Witness, yesterday you said that your recollection was that when you said1

Sang said "kwekwe", he said "bunyot" and said "kamama" he said that some day2

from 10 January onwards, didn't you?3

A. (No interpretation)4

Q. Now, Witness, I want to remind you what you said on Thursday, 65

March 2014, and this is what you said and that is transcript number 100, page 10 to6

17.  You said this, Witness. The question that was put to you is:7

"Witness, sorry, I will repeat the question.  Can you recall what days, or around8

what time -- what time of the year you heard Mr Sang talking about this?"9

And your answer was this:10

"It was in 2008, in February 2008.  If my recollection is correct, I think it is the month11

of February, but I do not remember the exact date.  In any event, it was 2008."12

Do you recall that, Witness?13

A. Yes.14

Q. Now, in addition to that question having been asked you, Witness, you recall15

that yesterday I asked you whether you listened to Kass FM in February and you16

confirmed that indeed you listened to Kass FM in February 2008.17

A. Yes.18

Q. Now, I want to take you through a couple of records of what Sang19

broadcasted in February, and then I'll ask you if you recall having heard those ones,20

considering that you listened to Kass FM in February.21

MR KIGEN-KATWA:  Your Honour, the first one I wish to have is BBC summary of22

4 February 2008.  It is at tab -- it is in the smaller binder, Mr President, tab 5, and its23

reference is OTP-0048-0142 to 0145.  The main reference of all the BBC summaries24

was EVD-T-D11-00009 as an exhibit for Sang case.25
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PRESIDING JUDGE EBOE-OSUJI:  So it is already an exhibit, Exhibit 9?1

MR KIGEN-KATWA:  Yes, it is an exhibit, Sang's exhibit.2

Mr President, so that I can move faster, I request to give the witness one copy and3

just read a small section of it and ask the witness.4

Q. Now, Witness, I requested you see the middle of the page where it is5

marked -- the word "K" is missing but it is, "Kenyan vernacular radio laments6

breakdown of law, order."  Can you see that, Witness?  For the rest of the Court,7

that is in KEN-OTP-0048-0142.  Can you see that, Witness?  Witness, can you see8

what I've just shown you, the highlighted part in the middle of the page, "Kenya9

vernacular radio laments breakdown of law, order."  Can you see that, Witness?10

A. Yes, I can see it.11

Q. Yes, it is a summary of what BBC says they heard Sang say.  "A Kenyan12

vernacular radio has lamented the social breakdown in the country and called for a13

return to law and order.  In its morning talk show program, the presenter, Joshua14

Arap Sang, asked listeners to give their thoughts on how the country could return to15

peace.  The following are excerpts from the program broadcast by Kalenjin16

language, privately on Kass FM radio on 4 February."17

You can see that, Witness?18

A. Yes, I can see it.19

THE INTERPRETER:  Overlapping speakers.20

MR KIGEN-KATWA:21

Q. Now, let me start with -- let me start with the social aspect.  Can you see that,22

Witness, so that you can follow?  I will read slowly for you.23

A. Yes, I can see that part.24

Q. Now, Witness, this is what Sang says, he is quoted verbatim, "Let me start25
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with the social aspect.  Kenya is a country that consists of 42 tribes, among them are1

the Kalenjin.  Socially, the Kalenjin and all Kenyans have laws to respect.  We have2

failed socially as Kenyans.  We have killed each other.  A cultural rule, for example3

in the Kalenjin culture, is that it is wrong to kill women and children no matter what,4

but how many women and children have been killed?  This shows there is a social5

breakdown in Kenya.  Not only among the Kalenjin, but all over the country.6

When leaders try to talk to their people ..." -- "When leaders try to talk to their7

people, they will not listen and are determined to chase away other tribes.  If they8

are fine socially, we allow the economy and politics to continue well.  If all the9

wheels of a car are flat or absent, though the steering …", wheel, "… and engine are10

working, the car will not move.  There is no respect for life anymore; others have11

burnt people, others cutting and some have been shot by the police."12

Can you see that, Witness?13

A. Yes, I see it.14

Q. Now, Witness, that is an audio of 4 February 2008 and this is the same15

February that you said you used to listen to Sang.  Could you confirm if you heard16

this broadcast from Mr Sang?17

A. Very briefly.18

Q. So you confirm having heard that from Mr Sang, isn't it?19

A. I didn't hear it myself.20

Q. Now, I want to take you to the next audio which is an audio of 3121

January 2008.22

MR KIGEN-KATWA:  Your Honours that is OTP- --23

PRESIDING JUDGE EBOE-OSUJI:  One second.24

MS RENTON:  Sorry to interrupt, your Honours.  My understanding is that the last25
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question was slightly misinterpreted so it was actually, "Did you hear Mr Sang at1

this time?", and then the answer is "Very briefly."  So she wasn't actually answering2

whether she heard that specific broadcast.  There was a slight crossover in the3

interpretation.4

THE INTERPRETER:  Message from the interpreters: Could participants be5

reminded to observe the five-second rule so that we can provide proper6

interpretation? Many thanks.7

MR KIGEN-KATWA:  Mr President, should I put the question again to the witness?8

PRESIDING JUDGE EBOE-OSUJI:  That would be advisable.9

MR KIGEN-KATWA:  I will ask the question the way the Prosecution have10

understood it.11

Q. Witness, did you say you listened to Mr Sang very briefly on 4 February 2008?12

A. I think I told you that on the 4th I didn't listen.  I think that even in my13

statement I did not make any reference to listening to the program on the 4th.14

Q. The next summary from the BBC that I want to make reference to is15

31st -- Witness, in your testimony you had said that you didn't listen to 416

January 2008.  I understood you to have said that.  The question I am putting to17

you is in respect to 4 February, that's one month afterwards.  Did you listen to18

Kass FM on 4 February?19

A. No.20

Q. Now, Witness, I want to take you to an -- a summary of 31 January 2008, end21

of January, and the reference is OTP-0048-0136 to 0139. The reference is22

OTP-0048-0136 to 0139.  May I request to give a copy to the witness?23

Now, Witness, can you see in the middle of the page in italics writing to the effect:24

"Source:  Kass FM, Nairobi, in Kalenjin 0400 gmt 30 January 2008."25
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Can you see that, Witness?1

A. Yes.2

Q. And you can see "BBC Monday" AFI -- you can see "BBC", isn't it?  Now, I3

would --4

A. Yes.5

MR KIGEN-KATWA: I'm sorry for the overlap.6

Q. Witness, I will read the first paragraph, the first few lines of the second7

paragraph and the second paragraph in the second page.8

The first paragraph and the first part of the second paragraph that I wish to read on9

the first page is KEN-OTP-0048-0136.  Witness, this is what it says:10

"Kenya's Kass FM, which broadcasts in the Kalenjin vernacular on 31 January hosted11

opposition Orange Democratic Movement MP Isaac Ruto who called for peace and12

urged the Kalenjin to be careful not to be blamed for genocide.  The presenter was13

Joshua Arap Sang. Following is the text of the interview.  Subheadings inserted14

editorially.15

[Presenter]  Yesterday more than 100 members of parliament from various parties16

met in search for peace.  We understand that meetings like the one you had17

yesterday have been going on.  Can you shed some light on the talks you have been18

having as MPs?"19

And then the answer from Isaac Ruto is this:20

"It is time for all of us as Kenyans to come together and talk, because we are not21

happy when there is fighting everywhere."22

You can see that, Witness?23

A. Yes, I can see that.24

Q. Now, Witness, I will very kindly request you to turn over the page, to the next25
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page, and I will want to start with the second line marked "Presenter", just above the1

second paragraph.  If the court officer could assist you? The reference is2

KEN-OTP-0048-0137.3

Now, Witness, this is what Mr Sang says in the next page where you have just been4

shown:5

"Annan emphasised peace first, but when people are beginning to calm down in6

some areas, violence is erupting in other areas, as leaders what are you doing to stop7

this."8

And Mr Ruto's answer is this:9

"We also want peace first because it is hard to talk when people are fighting.  That is10

why all MPs have come together.  We have been talking for three days and we are11

continuing.  We plan to form groups to visit different areas and talk to people.  We12

know that as people flee from their homes their people get angry and start fighting.13

We know it is painful but we thank people for persevering.  Although we know14

people have been offended, let us maintain peace so that the main issue can be dealt15

with."16

You can see that, Witness?  Now --17

A. Yes.18

MR KIGEN-KATWA:  I apologise again for the overlap.19

Q. Now, Witness, in your statement of Thursday last week, on 6 March 2014, at20

page 11, line 15 to 17, this is -- I'll just read from 10 to 17 again:21

"Witness, I'm sorry, I will repeat the question.  Can you recall what days or around22

what time of the year you heard Mr Sang talking about this?"23

And the answer was:24

"It was around -- it was in 2008 in the month of February, if my recollection is25
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correct.  I think it was the month of February, but I do not remember the exact date.1

In any event …" -- and this is my emphasis. "In any event, it was 2008, towards the2

end of January, or early February, if I am not mistaken."3

Witness, you recall saying that, isn't it?4

A. Yes, I do.5

Q. Now, Witness, this audio, as BBC has indicated, was broadcasted by Mr Sang6

on 31 January 2008.  Did you listen to Kass FM on 31 January 2008?7

A. Please repeat your question.8

Q. My question is very simply:  Did you listen to Kass FM on 31 January 2008,9

Witness?10

A. No.11

Q. Now, Witness, I will take you to a different broadcast made in February, and12

this was -- Witness, I will take you back one day, that is on 30 January 2008.  We just13

looked at the 31st.14

MR KIGEN-KATWA:  And this is in KEN-OTP-0048-0133 and, with the assistance15

of the court officer, I'll request that the document be shown to the witness.16

Your Honours, may I apologise.  I have actually given the wrong reference.  The17

reference should be KEN-OTP-0048-0135.18

Q. Now, Witness, at the bottom of that page you can see, at the bottom, "Kenya19

vernacular radio calls for help for victims of violence."  Can you see that, Witness?20

A. Yes.21

Q. Now, according to BBC this is what they heard Sang say on 30 January 2008:22

"On 30 January, Kalenjin language radio Kass FM stressed the need to assist the23

victims of violence and encouraged those in need to seek help.  The presenters,24

Joshua Arap Sang and Arap Tanui, in the morning show (0400 to 0600 gmt), urged25
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the listeners to help those who need help as a result of displacements.  They named1

centres all over the country where well-wishers could drop their donations in form2

of food, clothes, water and any other essential items.  They however warned3

listeners not to be tricked by people intent ..." on "… defrauding ..."4

You can see that, Witness?5

A. Yes.  Yes, I can see that.6

Q. Now, I have two questions to ask you on this, Witness. The first one is did7

you listen to this audio of 30 January 2008?8

A. No.9

Q. Now, the second question I want to put to you is that you can see that it is10

indicated that the presenters are Joshua Arap Sang and Arap Tanui.  You can see11

that?12

A. Yes.13

Q. You recall, Witness, that you had said yourself that Mr Sang never co-hosted14

his programme with anybody else; do you remember having said that, Witness?15

A. Yes.16

Q. Secondly, Witness, you've seen that the programme used to run from 400 to17

600 gmt. You can see the timings in brackets there.  Witness --18

A. Yes.19

MR KIGEN-KATWA:  I apologise for the overlap.20

Q. Witness, I put it to you that you never used to listen to Kass FM and that, if21

you used to listen to Kass FM, you would have known that the programme used to22

run from 6.00 a.m. to 10 a.m. every morning of the week, not 8 to 9 as you said in23

your testimony on every day of the week?24

A. No.25
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Q. Witness, I also put it to you that you never used to listen to Kass FM because,1

if you listened to Kass FM, you would have known that Sang used to co-host the2

programme with various people, including Arap Tanui, who the BBC confirms was3

co-hosting this programme on 30 January 2008, one of the days you say you heard4

Sang talk of "kwekwe," "bunyot" and "kamama" according to your statement at page5

11, transcript number 100?6

A. Please, repeat your question.7

Q. Witness, you already confirmed that you told the Prosecution on the8

Thursday, 6 March 2014, that you heard Sang use those incitement words including9

"kwekwe," "bunyot" and "kamama" in the period end of January or early February.10

You recall saying that, Witness?11

A. Yes.12

Q. And, Witness, I have shown you recordings by Kass FM variously on 3113

January, 30 January, and 4 February and you are unable to recognise any of them.14

And the reason I put it to you, Witness, is that you never used to listen to Kass FM15

and that you just concocted the story against Mr Sang whom you clearly dislike?16

A. No, I can explain.  I can explain things.17

Q. I will ask you to explain when I need you to explain, Witness.18

PRESIDING JUDGE EBOE-OSUJI:  No, she can explain now.  That's the point of19

putting it to witnesses. It is not an empty exercise.20

Witness, if you have anything to explain, you can briefly do so.21

THE WITNESS:  (Interpretation)  Very well.  In 2008 -- January 2008, on the 31st,22

the conflict had ended in the North Rift and there were a few skirmishes in only a23

few areas where people had returned to their farms.  In 2008, towards the end of24

February, there were no more attacks in the North Rift.  In February, one member of25
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parliament was killed.  Please, let me -- let me -- let me finish.  You see, let me1

finish.2

PRESIDING JUDGE EBOE-OSUJI:  One second.3

THE WITNESS: (Interpretation) I'm not done.  I'm not finished yet.4

PRESIDING JUDGE EBOE-OSUJI:  I'm not stopping you, you will finish, but5

Mr Kigen-Katwa was --6

MR KIGEN-KATWA:  Yes, I request to be heard on this issue, Mr President.7

PRESIDING JUDGE EBOE-OSUJI:  Yes.8

MR KIGEN-KATWA:  I have -- Mr President, I have asked a very specific question9

on three issues.  The first one is whether the witness listened to the radio Kass FM10

in the period end of January to February, as she said in her testimony.  I have put11

material to her to show that people other than Mr Sang have confirmed that, in fact,12

he said what we have read out into the transcript.  And the question I'm merely13

putting to the witness is that if it is true she used to listen to the station then she14

would have heard these things, she would have heard that Sang breached peace, she15

would have heard that Sang used to co-host the programme with somebody else, she16

would have heard that the times of the programme were different from times she17

was saying.  That's all I'm putting to the witness.18

Mr President, I am opposed to a situation where the witness is given an opportunity19

to start going all over the place completely off tangent from the issue that was put to20

her.  I do not mind her having to explain, Mr President, as you have exercised your21

discretion to allow to explain, but she should be focussed on the relevant aspect of22

what has been put to her.  That's all I'm requesting, Mr President.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Mr Kigen-Katwa.  As I indicated24

earlier, the reason why witnesses -- why propositions are put to witnesses in25
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cross-examination is to allow them an opportunity to explain so that later on, when1

the counsel who have put the proposition make the submissions, the system will2

have treated the witness fairly.3

Now, you have put propositions to the witness, including the proposition that she4

came to the Court and concocted evidence against Mr Sang whom she does not like.5

That was what you put.  She's entitled to explain herself.  It is not a matter of6

discretion; it is a matter of fairness to the witness.  So she will continue and it is for7

us to make the determination.  If she's off tangent, we are mindful of that, then we8

will bring her back in.  So let her finish.9

Go on, Madam.  As I said, make it brief.  So far you've already said something, and10

the record has captured what you said.  Do not repeat those things.  If you have11

anything else to finish can you do so briefly.12

THE WITNESS:  (Speaks English)  Okay.  (Interpretation)  What I was saying13

in 2008 and you mentioned the date of the 31st.  Well, at that time there were no14

attacks against Kikuyus in the North Rift, and I'm speaking specifically about that15

region because I was in that region.  Now, during that time in 2008 I used to listen16

to programmes, and I don't want to delve into any details here, however there was a17

BBC programme which we could listen to and, by the way, I was personally18

interviewed by the BBC and during that -- or rather when I gave my statement, I19

never made mention of the BBC, I said everything I knew about Mr Sang and now20

you are suggesting things to me about the BBC.  But allow me to put one question21

to you:  When Sang was calling for peace, was that before the conflict or after the22

conflict?  That is a question for you.23

I have a second question for you:  You have played several videos for me to listen24

to.  All of these videos were recorded after the conflict and what I have been talking25
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about is about the period before January 2008.  I never spoke about anything1

beyond 31 January.  So I would like to appeal to the Judges to ensure that -- you see,2

you appear not to be understanding me.  I want my rights to be respected.  You are3

putting questions to me and suggesting that I said this and I said that but, you see, I4

need time to be able to explain why I may have said such and such a thing.  You say5

you saw this and you saw that.  Were you a witness to this and to that?  But you6

don't give me the opportunity to explain these things to you.  What I can tell you is7

only the things that I have in my head and, remember, I am only a human being too.8

PRESIDING JUDGE EBOE-OSUJI:  All right.  Witness, we will now continue, but9

you've explained yourself.  Remember Mr Kigen-Katwa is asking you questions,10

that's his job, he's doing his job.  He's asking you questions and he will continue.11

Mr Kigen-Katwa.12

MR KIGEN-KATWA:13

Q. Now, from the explanation you've just given, Witness, I wanted to pick up14

two issues which I'll come back to in a moment.  Is it your testimony now that you15

acknowledge that Sang actually pleaded for peace in February and March 2008?16

A. I don't know.  Mr Kigen, I think that it is for you to answer that question.17

You are the one who can say what he said in that connection.18

PRESIDING JUDGE EBOE-OSUJI:  Witness, as I advised you earlier, you are to19

listen to the question the lawyer asks and then answer the question to the best of20

your ability.  Do not argue with the lawyer and do not ask him questions back21

unless you are asking him to repeat or requesting him, rather, to repeat his question22

because you did not understand the question.23

The system is here to protect you as well and we are mindful of that.  So just listen24

to the question, understand the question and then answer it.  No arguments and no25
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asking questions back.  Thank you.1

MR KIGEN-KATWA:2

Q. Now, Witness, I want to play -- I want to show you two last summaries that3

were done by BBC reflecting the nature and the character of what Mr Sang is to say4

at the station.5

MR KIGEN-KATWA:  And this we will take a sample of 24 January 2008.6

Your Honours and the Prosecution, the reference is OTP-0048-0126 to 133.  And I7

would request the court officer's assistance to pass over the document to the witness.8

Q. Now, Witness, you can see the part in the middle of the page marked,9

"Kenyan:  US ambassador, listeners discuss crisis on vernacular radio."10

You can see that, Witness?11

A. Yes.12

Q. Now, Witness, this is a broadcast to where Mr Sang was interviewing the US13

ambassador.  And I'll just read the first three paragraphs and then I'll ask you a14

couple of questions.  This is what went on:15

"Kass FM …" -- this is the summary from BBC. It summarises:16

"Kass FM, which broadcasts in the Kalenjin vernacular, on 24 January hosted US17

Ambassador Michael Ranneberger on its morning talk show.  The ambassador18

appealed to listeners to keep peace and assured them that the USA would 'push for19

justice and truth …'", in quotes, "… in its effort to end the political crisis that began20

after President Mwai Kibaki was declared winner of 27 December 2007 election.21

The show was hosted by presenter Joshua Arap Sang."22

And this is what Sang is quoted as having said -- I apologise, I should state this:23

"Following is the text of the interview in English as broadcast on privately-owned24

Kass FM Radio on 24 January, subheadings inserted editorially."25
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This is what Mr Sang said:1

"We want to welcome each and every one of you … listeners wherever you are2

tuned in to Kass FM Nairobi and Kass FM Washington DC.  This is another3

programme that we are bringing you from ... Nairobi studio.  My name is Joshua4

Arap Sang, and with me this morning is His Excellency the Ambassador of the5

United States of America, Michael Ranneberger.  We wish to welcome you to meet6

and talk to our Kalenjin people here, in Rift Valley, and in the Diaspora through the7

internet, welcome."8

Then Ranneberger says this:9

"Thank you very much, chamge Kotab Kalenjin (greetings house of Kalenjin), it's10

good to be with you this morning."11

Sang:12

"Welcome, thank you very much for making it to be with us this wonderful morning,13

we will have listeners from Kenya, UK, USA, China, and all the countries they will14

be on the programme, as they will be talking to us through mail as they ask their15

questions.  We wish to welcome you to our studio this morning.16

'Major problems …'", in quotes, "… with vote counting."17

The current situation in this country has required us to have you with us so that we18

can discuss …" any "… issues that are happening in this country of ours.  Maybe the19

first question to …" discuss "… your excellency, is do you believe the elections were20

done, the general elections of 27th of last year, that's December, were free and fair?"21

The Ambassador Ranneberger:22

"Well, first of all let me say that I am really, really happy finally to be sitting here23

with you Joshua who is a true legend in Rift Valley and way beyond Rift Valley."24

And then Sang says:  "Thank you."25
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Then Ranneberger says:1

"I would say on the elections, that clearly there were major problems with the vote2

counting, the actual election process on the 27th was a very good process, people3

voted in record numbers and it was really an excellent model of democracy.  The4

problem developed in the vote counting after elections took place.  The vote tallying5

process was not transparent and it was not accountable so it is seriously …" -- "… it6

was seriously flawed.  And because of that we have said that there need to be7

…" -- "there needs to be a political solution to the problems that have developed as a8

result of the vote counting.9

No matter who won, about half of the people voted for Raila ... and about half of the10

people voted for ... Kibaki and so we have been telling Raila ... and President Kibaki11

that they need to sit down together and work out a solution that will reflect ... the12

Kenyan people…" -- "… the Kenyan people want.  That is what we are expecting to13

happen, and the visit of Kofi Annan right now is an opportunity to start that14

process."15

Witness, you can see that, isn't it?16

A. Yes.17

Q. Now, the first question I want to ask you, Witness, is did you listen to Sang's18

broadcast as summarised by BBC on 24 January 2008?19

A. No, I didn't listen to it.20

Q. And, Witness, I want you to look at the first page, the second paragraph,21

where it says "Following is the text."  Can you see that, Witness?22

If the court officer probably could assist her so that we move faster.23

Now, Witness, I will read what you can see there.  Can you see where it says:24

"Following is the text of the interview in English as broadcast on privately-owned25
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Kass FM radio on 24 January, subheadings inserted editorially"? Can you see that,1

Witness?2

A. (No interpretation)3

MR KIGEN-KATWA:  Mr President, there is no interpretation.  I can ask the4

question again if it is necessary.5

PRESIDING JUDGE EBOE-OSUJI:  Can we agree that she said "Yes"?6

MR KIGEN-KATWA:  I heard "Yes."  I trust the Prosecution do not dispute?7

PRESIDING JUDGE EBOE-OSUJI:  I heard "Yes" in Kiswahili.  That's the8

only -- probably the only word I understand, "ndiyo."9

MR KIGEN-KATWA:  Thank you, Mr President.10

Q. Now, Witness, do you know this gentleman by the name Michael11

Ranneberger?12

A. I think there's a problem with the interpretation.  Yes, I know Ranneberger.13

Q. You know him as what person, Witness, as of 2008 February/January?14

A. Yes, I know that he was the ambassador. The American ambassador.15

Q. Now, to the best of your recollection, do you remember him making a couple16

of visits to the showground, Eldoret, when IDPs were camped there?17

A. Yes.18

MR KIGEN-KATWA:  The interpretation should be "Yes, yes."  She said it twice.19

Anyway, I'll proceed.20

Q. Witness, do you recall him coming with Mr Joshua Arap Sang to visit the21

IDPs at the Eldoret showground?22

A. When Mr Ranneberger came for the first time --23

Q. Witness --24

A. -- many people were with him.25

ICC-01/09-01/11-T-103-Red-ENG WT 11-03-2014 19/84 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

11.03.2014 Page 20

THE INTERPRETER:  Message from the Swahili interpreter:  Your Honour, could1

the Defence counsel allow us time to complete our interpretation?2

THE WITNESS:  (Interpretation)  And we were listening to the message that he3

was giving us about our lives.  There were also Citizen staff there as well.  It wasn't4

just Kass FM there, there were many other media houses there.  They were also5

with Mr Ranneberger.6

MR KIGEN-KATWA:7

Q. Now, Witness, I understand you to be saying that Mr Ranneberger came8

there -- Ranneberger came there more than once and he used to come with a number9

of people and some of the people were Kass FM.  But having said that, Witness, my10

question still remains:  Do you recall Mr Sang having come with Mr Ranneberger to11

visit the IDPs at the IDP camp, Eldoret?12

A. I have no idea.  I didn't see him.13

Q. And are we to understand you to be saying that there were so many people14

who came there that you are unable to know whether or not Mr Sang came, or are15

you saying that to the best of your knowledge Mr Sang did not come there?16

A. I just answered your question.  I said that I don't know whether Mr Sang was17

amongst them.  If I said he was there -- well, I didn't see him.  That means that18

I -- that would mean that I had seen him, but I didn't see him.19

Q. Now, Witness, the only reason why you could not have seen Mr Sang with20

Mr Ranneberger is because, as you have already shown, you in fact were not at the21

showground, isn't it?22

A. Allow me to explain.  Well, I don't know how to answer.  I don't know what23

to say.  I was told that I couldn't ask you any questions.  If I had an opportunity to24

ask you questions I could do so.25
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PRESIDING JUDGE EBOE-OSUJI:  Don't ask him -- don't ask him questions.1

When he asks -- when he says something like that to you, you have the opportunity2

to disagree with him if you do not agree with him.  And if you agree with him, then3

you can say "Yes, I agree."  So that's the only thing you should do in the face of a4

question like that.  So he is saying that the reason you did not see Mr Sang come to5

the showground with Mr Ranneberger was because you were not at the6

showground.  Do you agree that that's the case?7

THE WITNESS:  (Interpretation) No, I don't agree with him.8

MR KIGEN-KATWA:9

Q. The last question I want to ask you on this transcript -- on this summary,10

Witness, is what I just read to you saying at paragraph 2:11

"Following is the text of an interview in English as broadcast on privately-owned12

Kass FM."13

Witness, can you see that in fact Kass FM used to broadcast in English sometimes?14

A. I see that.15

Q. And, Witness, it is true that you never used to listen to Kass FM because if16

you used to listen to it, you would have known that it broadcasted in Kalenjin,17

Kiswahili and English.  And your allegation that it broadcasted only in Kalenjin is18

because you never listened to it and you just concocted the story that you used to19

listen to it?20

PRESIDING JUDGE EBOE-OSUJI:  Do you agree with that?  If you agree, you say21

you agree.  If you don't agree, you tell him you don't agree.22

THE WITNESS:  (Interpretation)  I don't agree with you.23

MR KIGEN-KATWA:24

Q. Now, I want to show you the last summary and then we leave the issue of25
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BBC, and that summary is a summary of 18 January 2008, and the reference1

is -- could I request for the assistance of the court officer to hand -- pass as I read the2

reference.  The reference is OTP-0048-0118 to 0119.3

Now, Witness, you can see that document with the heading, "Kenya:  Vernacular4

radio presenter urges listeners not to join opposition protests."5

You can see that, Witness?6

A. I can see it.7

Q. Witness, I'll read the summary of what BBC says and then I'll ask you the first8

question.9

"The entire 18 January breakfast show between 7 and 9 on vernacular Kass FM radio,10

which broadcasts in Kalenjin, was dedicated to prayer and Bible reading with11

Psalms 27.  The presenter, Joshua Arap Sang, read verses and even allowed one12

caller to read a Bible verse live.  He urged listeners to pray …" --13

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, remember to slow down.14

MR KIGEN-KATWA:  Thank you, Mr President.  I will.15

Q. "He urged …" the "… listeners to pray and also prayed on air, which is16

uncharacteristic, imploring listeners to …" -- "… not to engage in mass action today,17

saying he had a feeling something bad would happen.  The radio station's news18

bulletin at 8 a.m. said there was great fear in Eldoret after previous day's incident in19

which tear gas was thrown into the Eldoret Teaching and Referral Hospital during a20

clash between the General Service Unit paramilitary police and ODM protesters.21

BBC Monitoring observed Kass FM radio to support opposition Orange Democratic22

Movement, which was widely supported by the Kalenjin ethnic community in the23

2007 general election.  Following is the text of breakfast show broadcast between24

0400 and 0600 gmt by Kenyan Kalenjin-language, privately-owned Kass FM radio on25
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18 January."1

You can see that, Witness?2

A. (No interpretation)3

Q. Now, Witness, did you listen to Mr Sang -- did you listen --4

A. Yes, I saw that.5

MR KIGEN-KATWA:  May I apologise for the overlap.6

Q. Now, Witness, did you listen to Kass FM on 18 January 2008?7

A. Yes.  I beg your pardon, could you repeat your question?8

Q. My question, Witness, is whether you listened to Kass FM on 189

January 2008?10

A. No.11

Q. Lastly, on that summary, I wish to take you to paragraph 3 of that summary.12

I will request the court officer to point it out to you.13

Now, Witness, before I read to you the second paragraph, you've -- I've taken14

you -- I've shown you the heading of that programme being that the BBC summary15

states that "Kenya:  Vernacular radio presenter urges listeners not to join opposition16

protest."  Witness, do you remember Sang urging people not to come out and --17

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, no.  That is an editorial18

comment by whoever prepared this.  If you want to ask a separate question, you19

can, but it wasn't right to draw her attention to that subheading before asking that20

question.21

MR KIGEN-KATWA:  I'm sorry, Mr President.  I'll ask the question differently.22

Q. Witness, do you recall Mr Sang urging people not to come out and join the23

protests that had been called by the ODM?24

A. (Speaks English)  No.25
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Q. Now, Witness, the second paragraph is to this effect:1

"Second, I would like to read a statement sent by the police spokesman, Mr Kiraithe."2

Witness, I'll read slowly.  Your voice was audible.  I could read slowly so that3

you're comfortable.4

PRESIDING JUDGE EBOE-OSUJI:  Witness -- Witness, can you hear us?  We know5

you're reading, that's all right --6

THE WITNESS:  (No interpretation)7

PRESIDING JUDGE EBOE-OSUJI: -- but if it is easier for you, you can also have8

Mr Kigen-Katwa read slowly.  He will read with a gentle voice, of course, and then9

you can follow, but if you prefer to read yourself you can also do that.  But why10

don't you see if you can follow the text while he reads the passage in question.11

MR KIGEN-KATWA:  I will read very slowly, Mr President, to accommodate the12

witness.13

PRESIDING JUDGE EBOE-OSUJI:  Unless there is -- if there is another part of the14

document you also want to read yourself, then that also can be done.  I notice that15

very soon we will be going on our morning break, you can do it then.16

MR KIGEN-KATWA:  Mr President, may I read this very slowly with the witness17

and if the witness wants to go somewhere else, then I can leave it at that point for18

her to be comfortable.19

Q. Witness, I'm reading the second paragraph slowly:20

"Second, I would like to read a statement sent by the police spokesman Mr Kiraithe.21

Such incidences leave me at a loss for words.  I implore you, Kalenjin people, to22

pray.  If you are going to work or to farm or going about your usual duties, you23

may go.  However, if you do not need to be anywhere please stay at home.24

Although in the past, since you voted, you have been told to come out, today I25
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implore you to stay and take time to pray and surrender to God.  Pray according to1

the prompting of your heart."2

Can you see that, Witness?3

A. Yes.4

Q. And having taken you through all those audios, Witness, showing Mr Sang5

asking people to be calm and to remain peaceful, asking people not to come out to6

demonstrate, you say you never heard any of those things?7

A. No, I never heard any such thing.8

Q. Now, Witness, so that it is possible to appreciate that you used to listen to9

Kass FM, could you pick out a date -- you said you used to listen to Kass FM10

January, February, March.  Could we pick for instance February.  What dates can11

you say you very specifically listened to Kass FM Lene Emet programme in12

February?  Give us a date.13

A. Which year?14

Q. Witness, we are talking of February 2008.15

A. I told you as of the 10th.  Not having arrived at the 20th, I don't remember16

the exact date, but it was as of the 10th.  It wasn't the 5th, or the 6th, or the 8th.  As17

of the 10th.  And until -- up until the end of the month I no longer heard any18

such -- I did not hear any such thing.  If -- if it wasn't -- no, I don't remember the19

date anymore.  It was at the beginning of the month of January.  It wasn't the 1st.20

It was as of the 10th.  I no longer remember the exact dates.21

PRESIDING JUDGE EBOE-OSUJI:  Of what month?22

THE WITNESS:  (Speaks English)  January.  January 2008.  (Interpretation) It23

was in January 2008, the 10th.  Around 10 January 2008.24

MR KIGEN-KATWA:25
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Q. Now, Witness, when you said on 6 March 2014 that it was February, it was1

end of January or early February, are you saying that was inaccurate?2

A. That's true.3

Q. It is true, Witness, as you said on Thursday that it was end of January -- either4

end of January or early February, isn't it?5

A. I think you're asking questions and I just can't understand.  Which one of the6

two questions do you want me to answer?  You gave me a date, then you gave me a7

different date.  Do you want me to answer -- what do you -- what answer do you8

want in relation to these dates that you just gave me?9

Q. Witness, on 6 March 2014 the Prosecution asked you, we start with page 10,10

the question:11

"The word 'kwekwe,' can you tell us what that means?"12

And then you said:13

"It is grass that grows in the field."14

Then at line 17 you said:15

"Sang said the word 'bunyot.'  That is in Kalenjin."16

Then at page 9 you said that Mr Sang was saying that work had not been -- had been17

done properly, but it wasn't finished in Molo and in Kericho.18

Then at page 11 you were now asked to put a timeframe to what you are saying, and19

the question was:20

"I'll repeat my question.  Can you recall what days or around what time -- what21

time of the year you heard Mr Sang talking?"22

And at line 16 you said:23

"Towards the end of January or early February, if I am not mistaken."24

And reference was also made to your statement, paragraph 111, at line 6.25
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MR KIGEN-KATWA:  Mr President, I would like to leave that issue there.  If I have1

five minutes I could just do an introduction of my next segment, and then I can deal2

with the substance of it when we come back.3

PRESIDING JUDGE EBOE-OSUJI:  Why don't we take the break now and you can4

do that when we come back.5

MR KIGEN-KATWA:  I'm obliged, Mr President.6

PRESIDING JUDGE EBOE-OSUJI:  Yes, let's take the morning break.7

We will bring the blinds down to usher the witness out of the courtroom.  Blinds8

down first.9

MR KIGEN-KATWA:  And, Mr President, I will want to correct the transcript.  I10

could do that as the witness is being escorted.11

PRESIDING JUDGE EBOE-OSUJI:  Yes, but before she even leaves I would like to12

talk to her.13

*(Closed session at 10.59 a.m.) Reclassified into open session14

THE COURT OFFICER:  We are in closed session, your Honours.15

PRESIDING JUDGE EBOE-OSUJI:  Witness, we are now in closed session.  Again16

to remind you that we are aware that the Victims and Witnesses Unit are monitoring17

your health (Redacted).  Just18

to let you know we are mindful of that.  If the -- you've done well so far this19

morning, but if it becomes too trying, too difficult for you at any point do let us20

know.  Okay?  But we will take a break now and come back at 11.30.21

THE WITNESS:  (Interpretation)  Very well.22

(The witness stands down)23

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, you said you wanted to24

correct the transcript quickly?25
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MR KIGEN-KATWA:  Yes.  Page 13, line 20, I had said the words that had been1

used is "bunyot" and "kwekwe."  The word "bunyot" is missing after the word2

"kwekwe" and the spelling is B-U-N-Y-O-T.3

PRESIDING JUDGE EBOE-OSUJI:  All right.  Thank you.4

The Court will rise now.5

THE COURT OFFICER:  All rise.6

(Recess taken at 11.00 a.m.)7

(Upon resuming in open session at 11.36 a.m.)8

THE COURT USHER:  All rise.9

Please be seated.10

THE COURT OFFICER:  We're in open session, your Honours.11

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.12

Witness, welcome back.13

Mr Kigen-Katwa and counsel, we're in public session.  We don't need to go into14

private session for this, but just to let you know as a continuation of what we15

discussed this morning in private session, we will be sitting from 3 today to 4.30.  So16

we will be changing the last sessions in that way.17

Still, Mr Kigen-Katwa, if you can finish sooner, even the better.18

MR KIGEN-KATWA:  I will try, Mr President.19

PRESIDING JUDGE EBOE-OSUJI:  Yes.20

MR KIGEN-KATWA:21

Q. Now, Witness, you recall -- I want us to go to a different issue altogether.22

You recall that on 4 March 2014 you said that Mr Sang said this.  I am looking at23

transcript number 98, page 90, line 10 to 20.  This is what you said, Witness.  The24

question was:25
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"Did he say anything else?"  That is Mr Sang -- or let me start with line 7:1

"Mr Sang was very angry.  He was very angry when he made the announcement.2

He said that the votes had been stolen."3

Then the question put to you was:4

"Did he say anything else?"5

And your answer was:6

"Yes.  He said that votes had been stolen and they didn't -- he didn't know where7

the other votes had come from in favour of the other side.  He talked about the8

places...he said Kibaki had stolen votes from Juja, and he was wondering whether9

those votes had come from those places.  [He said] Kibaki had stolen votes, and he10

asked Mr Ruto -- for Mr Ruto …" rather than -- "… rather, to stay at KICC until the11

final election results were announced.  He went on to say that Mr Ruto was a12

courageous man, he was following what was going on and fighting for our rights ..."13

Witness, do you recall having said that?14

A. Yes.15

Q. Witness, you also recall saying that according to you the allegation was that16

votes had been stolen at Juja and at Tharaka-Nithi?17

MR KIGEN-KATWA:  Your Honours, I see in the transcript that there was a18

misspelling and if I could spell the two places for the record.  Juja is J-U-J-A and19

Tharaka-Nithi is T-H-A-R-A-K-A, and the second word of the same name is Nithi,20

N-I-T-H-I.21

Q. Now, Witness, the contention that Mr Sang said that Mr Ruto was a22

courageous man and that he would be fighting for our rights, it is your testimony23

that you heard that from the broadcast made by Mr Sang?24

Now, Witness, I want to play --25
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A. Yes, that is what I heard.1

THE INTERPRETER:  Mr President, would counsel be reminded to please observe2

the five-second rule?3

MR KIGEN-KATWA:  I apologise and I'm duly reminded.  I will pay attention.4

Q. Now, Witness, I want to play an audio and if you could confirm that is the5

audio you heard when Mr Sang was talking about Mr Ruto.6

Mr President, I would like to play an audio of 29 December 2007.  Its reference is7

KEN -- the reference is KEN-D11-006-0025 (sic) and it is -- and it was marked8

MFI-D11-00016 together with the transcription and the translation whose reference is9

KEN-D11-0008-0001 and which was also marked MFI-T-D11-00017, and it's in the10

smaller binder at tab 6.  Mr President, the first time stamp I wish to play is 3711

seconds to 55 seconds.  And it is in the transcript page 0002 to 0003.12

(Playing of the audio excerpt KEN-D11-0006-0023)13

MR KIGEN-KATWA:14

Q. Witness, you said you understand Kalenjin.  Could you confirm that what15

you've heard Mr Sang saying is this?16

Your Honours, it is at page KEN-D11-0008-0003 of the translation and the17

transcription, the first paragraph:18

"Furthermore, I have told you to leave this to Ruto and team; after all you have seen19

that they are right -- that they are right there.  All these years they have come this20

far; will they not manage?  Why do you people in the far-flung villages want to21

dabble in this?  So I would like to tell you all:  Let us be patient.  Let us not be22

hasty in this.  Let us not be hasty.  We will make it."23

PRESIDING JUDGE EBOE-OSUJI:  Did you say you played the full audio?24

MR KIGEN-KATWA:  We played the full extent of the time stamp I've just given, 3725
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seconds to 55 seconds.1

PRESIDING JUDGE EBOE-OSUJI:  Let's play it again for the witness.2

MR KIGEN-KATWA:  Yes, your Honours.3

(Playing of the audio excerpt KEN-D11-0006-0023)4

MR KIGEN-KATWA:5

Q. Witness --6

PRESIDING JUDGE EBOE-OSUJI:  All right, let's do this. Can we read again the7

translation slowly.8

Witness, you've heard the audio in Kikalenjin.  Mr Kigen-Katwa will read the9

translation so you tell us whether you agree that that is what was said in Kikalenjin.10

MR KIGEN-KATWA:11

Q. Witness, this is the English translation:12

"So, you wait.  It will be.  So, it is not ... it doesn't matter.  Even if the Electoral13

Commission delays in announcing the results, there must be a good reason behind it.14

Furthermore, I have …" --15

PRESIDING JUDGE EBOE-OSUJI:  This is someplace else, isn't it?  Is this the same16

thing we read before?17

MR KIGEN-KATWA:  Yes, Mr President.  The -- when we played the second time18

it went back a few -- probably a second or two back where it includes "Electoral19

Commission."  The part that I had read earlier is the part that I'm just starting now,20

the next part of it.21

PRESIDING JUDGE EBOE-OSUJI:  Okay.  Let's get the part you want and we stay22

with that.  It can be confusing if you play one section and then play a different23

section for the witness.  And that's not what we saw before -- or what we heard24

before.25
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MR KIGEN-KATWA:  Mr President --1

(Playing of the audio excerpt KEN-D11-0006-0023)2

MR KIGEN-KATWA:  Now, Mr President, the part that I am reading as the3

translation starts, the second last paragraph at page 0008-0002 and then goes to the4

first paragraph at page KEN-D11-0008-0003.  And the translation relates to the last5

three lines at the first page and the whole of the first paragraph at page 03, and this6

is the translation.7

PRESIDING JUDGE EBOE-OSUJI:  My question to you is the -- I can see that at8

page 0002 the reference or the words "it doesn't matter" that's towards the end of the9

Kalenjin transcription.  All right.  The question now is are you taking in also the10

second segment of text that appears at the bottom of 0002?  Is that what you're11

doing?12

MR KIGEN-KATWA:  Mr President, with your permission I will explain.  My13

interest is the transcription that is in the last paragraph of page 2, and the translation14

of that transcription is the first paragraph at page 3.15

PRESIDING JUDGE EBOE-OSUJI:  All right.  I understand you.  I think we are in16

the same place.  But what I want to be sure is that the entirety of the transcription17

that appears at the end of page 2 -- it seems that you're interested in that, isn't it?18

But we want to be sure that that has been played for the witness in its entirety.19

MR KIGEN-KATWA:  It has, Mr President.  It has paragraph 3 -- paragraph 3 of20

page 2 is the last bit of -- the corresponding part of the last bit at second last21

paragraph is the third line -- the third last line on paragraph 3 at page 2.  And like I22

explained, Mr President, my interest is really what is at page 3.23

PRESIDING JUDGE EBOE-OSUJI:  But what's in Kalenjin?24

MR KIGEN-KATWA:  No, the English translation.25
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PRESIDING JUDGE EBOE-OSUJI:  Yes, the English translation that appears at page1

3, is it not the translation of the text that appears in Kikalenjin at page 2, at the end of2

page 2?3

MR KIGEN-KATWA:  Absolutely, Mr President.4

PRESIDING JUDGE EBOE-OSUJI:  Yes.  But I want to be sure that that text that5

appears at the end of page 2 has been played for the witness in its entirety.6

MR KIGEN-KATWA:  It has, Mr President.  I can confirm that.7

PRESIDING JUDGE EBOE-OSUJI:  All right.8

MR KIGEN-KATWA:  The only rider I wish to make is that there's just -- because of9

the second -- the timing of the playing, there's just a little bit of the immediate10

paragraph before.  That's all I just want to explain.11

PRESIDING JUDGE EBOE-OSUJI:  I saw that, but I just want to make sure that we12

don't miss anything in what we play to the witness.13

MR KIGEN-KATWA:  The other possibility, Mr President, if it is of any comfort to14

the --15

PRESIDING JUDGE EBOE-OSUJI:  Okay.  Let's do this.  Continue. Continue at16

page 3 now your translation so she will tell us if anything is missing.17

MR KIGEN-KATWA:18

Q. Now, Witness --19

Mr President, I'll start with exactly where the audio starts and end where it ends.20

Now, Witness, this is the translation:21

"So, it is not ... it doesn't matter.  Even if the Electoral Commission delays in22

announcing the results, there must a good reason behind it.23

Furthermore, I have told you to leave this to Ruto and team; after all you've seen that24

they are right there.  All these years they have come this far; will they not manage?25
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Why do you people in the far-flung villages" --1

THE INTERPRETER:  From the Swahili booth: Defence counsel is going too fast,2

Mr President.  He needs to slow down so that the Swahili booth can interpret3

properly for the witness.4

PRESIDING JUDGE EBOE-OSUJI:  And, Mr Kigen-Katwa, I've also urged you5

earlier to give these texts to the interpreters and court reporters ahead of time.  It6

assists them.  So if - I don't know if they already have them - then that makes it7

easier to read a little faster, I would imagine.8

THE INTERPRETER:  Mr President, no, it doesn't help because of the relay process.9

It doesn't help at all, Mr President, for speed, but in other areas it is extremely useful.10

PRESIDING JUDGE EBOE-OSUJI:  All right.  Okay.11

MR KIGEN-KATWA:  May it go on record that I actually gave them, Mr President.12

PRESIDING JUDGE EBOE-OSUJI:  Yes, I noticed that.  I should have said they13

were waving a copy of it from the booth, but go on.14

MR KIGEN-KATWA:15

Q. Now, Witness, I will read slowly and I apologise to the interpreters:16

"So it is not ... it doesn't matter.  Even if the Electoral Commission delays in17

announcing results, there must be a good reason behind it.18

Furthermore, I have told you to leave this to Ruto and team; after all you have seen19

that they are right there.  All these years they have come this far; will they not20

manage?  Why do you people in the far-flung villages want to dabble in this? So, I21

would like to tell you all:  Let us be patient.  Let us not be hasty in this; let us not be22

hasty.  We will make it."23

Witness, is that what you heard in Kalenjin?24

A. I would like for the video to be played again so that I can view it.25
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Q. Witness, it is an audio.  It is not a video.  You just listen to it.1

A. Okay, yes.2

(Playing of the audio excerpt KEN-D11-0006-0023)3

MR KIGEN-KATWA:4

Q. Now, Witness, having listened to the audio for the third time, could you5

kindly confirm that the translation I just read is a fair reflection of what you heard in6

Kalenjin?7

A. Yes.8

Q. Now, Witness, in your testimony you had said Mr Sang had said "Leave it to9

Ruto."  Is this the audio that you listened to?10

A. That is what I heard here.11

Q. Witness, my question is:  In your testimony you had said that you heard12

Sang announcing that "People should leave the issues of the alleged stolen votes to13

Mr Ruto, who is fighting for us," and the question I'm asking you now is whether14

this is the audio you listened to telling the Kalenjins to leave it to Mr Ruto to deal15

with the issue of the stolen votes?16

A. No.17

Q. Now, Witness, I will play another part of an audio where Mr Sang also makes18

reference to Mr Ruto.19

And the time stamps, your Honours, is 21 minutes to 21 minutes and 14 seconds and20

it is at page KEN-D11-0008-0014.21

(Playing of the audio excerpt KEN-D11-0006-0023)22

MR KIGEN-KATWA:23

Q. Witness, did you listen to that?  Can I read it in English?24

A. The audio recording is quite fast.  It's a short excerpt, but please kindly play25
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it again.1

Q. Okay, we'll play it again.2

(Playing of the audio excerpt KEN-D11-0006-0023)3

MR KIGEN-KATWA:4

Q. Witness, the translation is this.5

Your Honours, it is the second last paragraph at page 14:6

"Let us leave it to the politicians.  You have heard Honourable Ruto and others in7

Nyagah are on the side waiting for the results.  So be patient over there at home.8

Don't engage in violence as others could take advantage to engage in unruly9

activities.  The election was just a day; you have voted and have succeeded."10

Witness, is that a fair translation of what you heard in Kalenjin?11

PRESIDING JUDGE EBOE-OSUJI:  Just now the question is:  What was played to12

you as you were sitting there, has Mr Kigen-Katwa fairly interpreted what13

was -- what you heard on the audio just now?14

THE WITNESS:  (Interpretation) Yes.15

MR KIGEN-KATWA:16

Q. And, Witness, did you hear this being broadcasted by Sang in the period 200717

when you used to listen to Kass FM?18

A. I did not hear that.19

Q. Now, Witness, you said that you alternated between Kass FM and Citizen20

when you were watching the process of counting votes, presidential elections.  Did21

you say that, Witness?22

A. Yes.23

Q. Now, I want to play to you part of the same audio relating to what was24

happening at KICC.25
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MR KIGEN-KATWA:  And, your Honours, I would like to play time stamp 1.37.361

seconds to 1 minute 45 -- 1 hour 45 seconds -- 1 hour 45 minutes and 24 seconds.2

That is 37.36 minutes to 45.24 minutes.  Your Honour, that is at page3

KEN-0008-0036 to 0037.4

(Playing of the audio excerpt KEN-D11-0006-0023)5

MR KIGEN-KATWA:6

Q. Witness, did you hear what I will read in English in Kalenjin:7

"Yes, Kalenjin people.  We are now attempting to bring you broadcasts from KICC.8

Samuel Kivuitu, chairman, is live from KICC.  You will get to know what is going9

on."10

Did you hear that, Witness?11

A. I did not quite understand the interpretation.  Can you read it again?12

Q. Okay.  Witness, let me just explain.  I will read in English what you heard in13

Kalenjin and then you will confirm first of all whether it's a fair translation.  And14

this is the English translation:15

"Yes, Kalenjin people.  We are now attempting to bring you broadcast from KICC.16

Samuel Kiviutu, chairman, is live from KICC.  You will get to know what is going17

on."18

Is that a fair translation, Witness?19

A. I do not think that it is correct.  Please play that excerpt again because I'm20

listening to the interpretation.  I think it's a little bit different.  Is it possible to play21

that excerpt again, please?22

Q. Yes, Witness.  We'll play it again.23

(Playing of the audio excerpt KEN-D11-0006-0023)24

MR KIGEN-KATWA:25

ICC-01/09-01/11-T-103-Red-ENG WT 11-03-2014 37/84 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

11.03.2014 Page 38

Q. Witness, you've heard it.  Could you confirm if what I read in English is a1

fair translation?2

PRESIDING JUDGE EBOE-OSUJI:  Can you read it again.  It's short, three lines.3

MR KIGEN-KATWA:  Yes.4

THE WITNESS:  (Interpretation) Yes, please read it out now in English.5

MR KIGEN-KATWA:6

Q. "Yes, Kalenjin people.  We are now attempting to bring you broadcasts from7

KICC.  Samuel Kiviutu, chairman, is live from KICC.  You will get to know what is8

going on."9

A. Yes.10

PRESIDING JUDGE EBOE-OSUJI:  Yes, that's a fair translation?11

THE WITNESS:  (Interpretation) Yes.12

MR KIGEN-KATWA:13

Q. Now, Witness, I will proceed to play the audio, but before I go on, could you14

confirm if you recognise the voice of the person you just heard saying the words that15

you just heard?16

A. I can't hear anything.17

PRESIDING JUDGE EBOE-OSUJI:  Can you hear me now?18

THE WITNESS:  (Speaks English) Yes.19

PRESIDING JUDGE EBOE-OSUJI:  All right.  The lawyer's question is:  Do you20

recognise the voice who just spoke on the audio?21

THE WITNESS:  (Interpretation) For now I can't hear anything.  There's no22

excerpt being played.23

PRESIDING JUDGE EBOE-OSUJI: All right.  You heard an audio played to you24

before, and Mr Kigen-Katwa translated what was said and you said that was a fair25
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translation.  Whose voice was it that you heard then?1

THE WITNESS:  (Interpretation) No, I do not understand who it is because I can't2

hear that voice.  It's seems to be very far off.  The volume is not high enough.3

PRESIDING JUDGE EBOE-OSUJI:  There's some confusion.  I think we need to4

play that again just for the audio, not translation.5

MR KIGEN-KATWA:6

Q. Witness, please listen and then let us know if you can make out whose voice it7

is.8

(Playing of the audio excerpt KEN-D11-0006-0023)9

MR KIGEN-KATWA:10

Q. Can you recognise the voice, Witness?11

A. Yes, it is Mr Sang.12

Q. Okay, Witness.  We will proceed with the audio -- same audio, the same part13

of the time stamp I gave.14

(Playing of the audio excerpt KEN-D11-0006-0023)15

MR KIGEN-KATWA:  Mr President, I request probably for expediency if I could16

give the witness one copy of the transcript so that she can follow it with her finger.17

Probably it could move faster.18

PRESIDING JUDGE EBOE-OSUJI:  All right, but what are we -- would it be --19

MR KIGEN-KATWA:  I can explain.20

PRESIDING JUDGE EBOE-OSUJI:  Can you explain where we're going with this?21

MR KIGEN-KATWA:  Mr President, part of her testimony that was adduced was22

that Mr Sang was misrepresenting votes broadcast from Kass FM.  And we -- what23

we seek to do with this audio, Mr President, is to show how those results are relayed24

and contradict the witness as to whether or not in fact it was Mr Sang who was25
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reading those results.1

PRESIDING JUDGE EBOE-OSUJI:  Is there a forensic issue there, or are you just2

doing this for credibility purpose?3

MR KIGEN-KATWA:  Mr President, it is both credibility and forensic in the sense4

that, if it were to be the case that in fact Mr Sang was announcing results which were5

inaccurate, in a certain way it can be interpreted to border on incitement, and that's6

what we are trying to deal with.7

PRESIDING JUDGE EBOE-OSUJI:  Proceed.8

MR KIGEN-KATWA:9

Q. Now, Witness, can you --10

I will ask for the court officer's assistance so the witness can be shown exactly where.11

Witness, can you see page 35 at the bottom?  If you could follow it with your finger.12

A. Yes.13

PRESIDING JUDGE EBOE-OSUJI:  You want page 35?14

MR KIGEN-KATWA:  Yes, the last paragraph of page 35.  And if it is possible, if15

the witness can follow, we could play the whole audio to the extent of the time16

stamp because it's all in English, Mr President.17

PRESIDING JUDGE EBOE-OSUJI:  How much of it do you intend to play?18

MR KIGEN-KATWA:  Mr President, my original plan was to play about seven19

minutes.20

PRESIDING JUDGE EBOE-OSUJI:  And where does the seventh minute take us21

from page 35?  Where does it take us on the transcript?22

MR KIGEN-KATWA:  It will take us to the last paragraph of page 38, about the first23

three lines, Mr President.24

PRESIDING JUDGE EBOE-OSUJI:  Do you need to do all that?25
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MR KIGEN-KATWA:  Mr President, I could do the first three paragraphs at page 361

and then skip to page 38, because there's a point I also want to make at page 38, the2

first three lines of the last paragraph.  I could do that, Mr President.3

PRESIDING JUDGE EBOE-OSUJI:  Well, let's see how it goes.4

(Playing of the audio excerpt KEN-D11-0006-0023)5

MR KIGEN-KATWA:6

Q. Witness, I just want to be sure.  Have you found where it is?  At page 35,7

Witness, you can see the sixteen thousand, seven hundred and ninety five.  Can you8

see that, Witness?9

A. Yes.10

MR KIGEN-KATWA: If the court officer could just remain there and then show11

her.12

(Playing of the audio excerpt KEN-D11-0006-0023)13

MR KIGEN-KATWA:14

Q. Witness, you could hear that from the audio.  Could you tell the Court whose15

voice you can hear in that audio?16

A. Yes.17

Q. Whose voice is it, Witness?18

A. I do not know whose voice it is.19

Q. Now, Witness, you recall that before that voice spoke, Mr Sang in the voice20

you recognise said, "We are going to KICC to hear directly from one Samuel21

Kiviutu."  Do you remember that?22

A. Yes.23

Q. And, Witness, now that I have mentioned the name of Samuel Kiviutu, do24

you now recall that that voice could be the voice of Mr Samuel Kiviutu?25
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A. I do not know.1

MR KIGEN-KATWA:  Mr President, so as to avoid having to play the whole audio,2

if the court officer could assist me, I'll just go to the paragraphs and highlight what I3

want.  I would like to move to -- I would like the witness to be shown the second4

paragraph.5

Q. Witness, you can see that at paragraph 2 the person who is speaking is giving6

the statistics for the Coast Province, isn't it?7

A. Yes.8

PRESIDING JUDGE EBOE-OSUJI:  If you want to keep playing the results, the9

Chamber will allow you to, but it's up to you then.10

MR KIGEN-KATWA:  Let me take the witness through the transcript and see.11

Q. Witness, looking at paragraph 2 you can see the person who was speaking12

was giving the statistics of the votes for North Eastern, isn't it? North Eastern13

Province?14

A. Yes.15

Q. Then, Witness, in paragraph number 3 are the statistics for Eastern Province.16

You can see that?17

A. Yes.18

Q. Then at the last paragraph of page 36, page 0037, are the statistics for Central19

Province?20

A. Yes.21

Q. Then, Witness, the first paragraph of page 37, 0038, are the statistics of Rift22

Valley, isn't it?23

A. Yes, I can see that.24

Q. Then the next paragraph is Western Province?25
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A. Yes.1

Q. Now, Witness, I want you -- I want you -- I want to take you to the last part of2

the same audio I would like you to listen to and then I'll ask you a few questions.3

MR KIGEN-KATWA:  Mr President, I am playing time stamp 1 minute 44 -- 1 hour4

44 minutes 28 seconds to 1 hour 45 minutes 24 seconds.5

(Playing of the audio excerpt KEN-D11-0006-0023)6

MR KIGEN-KATWA:7

Q. Now, Witness, this data was relayed live from KICC through Kass FM8

simultaneously with Citizen and you said you were listening to Citizen.  Could you9

confirm that this is what you heard at Citizen if Citizen is where you were switched10

on to?11

A. I beg your pardon?  I don't think you want an explanation.  Beyond what is12

stated here, let me add the following:  All this was broadcast over Citizen live,13

amongst other things.14

Q. Thank you, Witness.  Now, you very specifically said that Mr Sang15

mentions -- mentioned the votes for Tharaka-Nithi.  Do you remember that,16

Witness?17

A. Yes.18

Q. Witness, could you tell the Court what exactly it is that Sang said about19

Tharaka-Nithi?20

A. Yes, I can do that.21

Q. Please tell the Court what you say -- what according to you Mr Sang said22

about Tharaka-Nithi.23

A. When they started reading out the results of the elections, the ODM results24

were announced first.  The results were first announced in the strongholds of the25
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ODM.  And after they repeated it, that is when he said what we have listened to1

here.  Before they started announcing results in Kibaki's strongholds, Mr Sang2

started saying that the elections had been stolen.  Where did these votes come from?3

Because we are hearing of Tharaka-Nithi, Tharaka-Nithi, Tharaka-Nithi.  Votes4

were stolen in Juja.  You have listened to the results of Juja because they had more5

votes there.  We were only hearing Tharaka-Nithi, Tharaka-Nithi.  That is what I6

heard and that is my position.7

Q. Now, Witness, I want to take you to Mr Sang's reference to Tharaka.  That is8

at the transcript KEN-D11-0008-0021, time stamp 0039.09 to 39 minutes 45 seconds at9

page 21.  Witness, please listen.  It is in Kalenjin.  Then we will do the English10

translation.11

(Playing of the audio excerpt KEN-D11-0006-0023)12

MR KIGEN-KATWA:13

Q. Witness, I would like you to see the transcript so that you can follow reading14

it also.  It is paragraph 3 at page 20.15

(Playing of the audio excerpt KEN-D11-0006-0023)16

MR KIGEN-KATWA:17

Q. Witness, you've heard that.  If I could read the translation of that and then if18

you could confirm it's a fair translation.  Starting with paragraph 4 at page 20:19

"All is well.  Nothing will go wrong.  I know that whoever still had some pending20

results which would make a great difference - and this is what is causing concern21

with people wondering what will happen.  But I do not think it will make much22

difference.23

Ah, I do not think it will make much difference; for instance those from the Nithi24

and other regions that people are concerned about; because it isn't like voter turnout25
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in some places was a hundred per cent while in other places it was not a hundred1

per cent.  So, you only be patient.  In a short while we will relay to you the results2

as they come."3

Witness, is that a fair translation what you heard in Kalenjin?4

A. (No interpretation)5

MR KIGEN-KATWA:6

Q. I could ask the question again.7

A. (Speaks English)  Okay.8

Q. The question I'm asking you, Witness, is you've heard the Kalenjin audio and9

I've just read the English translation of that audio, and the question I'm asking you10

now is:  Is what I have just read in English a fair translation of what you heard in11

Kalenjin?12

A. Yes.13

Q. Now, Witness, you realise that Mr Sang is telling people to be patient about14

the results from Nithi and that they should maintain peace?  You can see that?15

Witness --16

A. That is what I heard on the audio.17

Q. Now, Witness, are you aware that Tharaka and Nithi are two separate18

constituencies?19

A. I do not know.20

Q. And the reason why you do not know, Witness, I put it to you is because the21

allegations you are making against Mr Sang is a fabrication based on what you heard22

people saying Mr Sang had said at the station as played out to you right now?23

A. No, I heard it myself.24

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, so I can follow, what is the25
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inconsistency between what you've read out now about Nithi and the witness's1

testimony about what Mr Sang according to her had said about Tharaka-Nithi?2

MR KIGEN-KATWA:  The difference is this, Mr President:  That the testimony of3

the witness is to the effect that Sang was complaining that the results of this4

constituency called Nithi had been delayed as a deliberate way of attempting to5

manipulate the results.  What we are showing in the audio is that what Mr Sang6

was asking for was patience and that people maintain peace.7

PRESIDING JUDGE EBOE-OSUJI:  It's all a question of interpretation, isn't it?  And8

also situated in time context, is it not?  Anyway, I'm just trying to follow, trying to9

understand what your point is.10

MR KIGEN-KATWA:  My emphasis, Mr President, is in fact that it is true that11

Mr Sang made reference to Nithi.  It is also our proposition that witness must have12

heard from somebody that Mr Sang has mentioned Nithi.  What she then applies or13

construes as being what Mr Sang said is completely inaccurate because Mr Sang is14

not complaining about the result of Nithi.  The emphasis, the position being that15

he's telling please be patient and in the meantime maintain peace.  The results will16

come.  The emphasis really is that Mr Sang's tone is that, please, let's be patient.17

They will come.  And it doesn't matter what shape or form those results from Nithi18

will be.19

Q. Now, Witness, you also said in your testimony that I just read to you that20

Mr Sang told people to come out to fight for their rights.  Did you say that?21

A. (No interpretation)22

MR KIGEN-KATWA: Now, I would like to play from the same audio what23

Mr Sang said on 29 December 2007, time stamp 53.14 to 53.49.  And that is at page24

0027 in the transcript and translation.  If the court officer could assist to locate that25

ICC-01/09-01/11-T-103-Red-ENG WT 11-03-2014 46/84 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

11.03.2014 Page 47

transcript and translation for the witness?1

(Playing of the audio excerpt KEN-D11-0006-0023)2

MR KIGEN-KATWA:3

Q. Witness, I would like to point out to you where that is. The Kalenjin4

transcript is page 25, 0026, the last paragraph, if the court officer could assist you to5

put your finger on it?6

(Playing of the audio excerpt KEN-D11-0006-0023)7

MR KIGEN-KATWA:8

Q. Now, Witness, I would like to read the English translation of what you just9

heard.10

And, your Honours, that is the second paragraph at page 26 starting with the words11

"I want" and the next paragraph which is paragraph -- paragraph 3.  I will read the12

second paragraph:13

"I want to ask each one to remain stationed in one place.  Stay wherever you are.14

And people intending to leave home, please relax at home.  It is absolutely15

necessary …" -- "If it is absolutely necessary for you to go to town …" -- "If it is16

absolute …" -- "If it is not absolutely necessary for you to go to town, stay at home.17

As for those people who are screaming and setting vehicles on fire in Kericho, no,18

please.  Do not set anybody's vehicle on fire.  Do not stone vehicles.  Kericho19

people, do not do that.  That behaviour does not befit the Kalenjin people.20

You voted without a hitch and other people respect you for this."  You did good21

…" -- "You did a good thing.  So continue to show respect and not to engage in22

violence.  More so, you even elected women, which demonstrated that there was no23

violence.  Why do you now want to engage in violence?  People of Langas, watch24

out.  Stay well.  Do not be concerned.  Be patient."25
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You can see that.  Is that a fair translation, Witness, of what you heard in Kalenjin?1

A. (No interpretation)2

Q. Now, did you hear Mr Sang broadcasting these on 29 December 2007?3

PRESIDING JUDGE EBOE-OSUJI:  There was no interpretation.4

MR KIGEN-KATWA:  I'm sorry, Mr President.5

THE INTERPRETER:  Mr President, the problem arises when the French booth has6

the channel and is still interpreting.  The relay cannot be processed. So counsel7

might have to slow down a little more.  Thank you, sir.8

The answer from the Swahili booth:  "Yes."9

PRESIDING JUDGE EBOE-OSUJI:  Yes, there has been quite some gaps that did not10

get translated, but Mr Kigen-Katwa will also watch.11

MR KIGEN-KATWA:  I will watch, Mr President, and I apologise for that.12

Q. Now, the question I was asking, Witness, is whether you heard what you just13

listened to on 29 December 2007 being what Mr Sang had said?14

A. No, this is the first time I hear it here.15

Q. The last part of the audio that I wish to play is time stamp 1 minute -- 1 hour 316

minutes 58 seconds to 1 hour 6 minutes and 15 seconds. That is at page 030 to 033,17

and if the court officer could assist?18

Page 29, court officer, the last -- the second last paragraph, if you are there to assist19

the witness.  0030, the second last paragraph.  We will start playing the audio.20

(Playing of the audio excerpt KEN-D11-0006-0023)21

MR KIGEN-KATWA:22

Q. Witness, I will read the English translation of what we've heard so far being23

this:24

"The time is eleven a.m., eleven a.m., you are listening to Kass FM broadcasting from25
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Nairobi, where I continue to remind Kalenjin people that peace is paramount in our1

country, Kenya, because even the Electoral Commission will not manage to2

broadcast if there is no peace.3

Thus, we are appealing for peace wherever you are.  Maintain peace.  Maintain4

peace.  Be calm in approaching these issues.  Nothing is amiss.  The (results) will5

be broadcast.  We are waiting for Electoral Commission to announce the official6

results - which I'm sure are forthcoming.  Those being broadcast by (media) stations7

are provisional results; that is, (results) provided by individual stations like we are8

doing here based on our views.9

But the important thing now, Kalenjin people, is to wait for Electoral Commission10

because we see, in my view, I don't see anything that is wrong.  They are11

broadcasting (the results) well.  If indeed something was amiss, would they have12

accepted the defeat of many ministers that were beaten?  I believe that (ECK) will ...13

justly ... stick to the truth.  If you watch television, you will have seen one from14

those sides of Webuye declaring that he would use his powers to get justice given his15

knowledge of how things were.  Literally 'knowing it is like this and this'.16

So, what is the uproar about?  Refrain from spreading propaganda.  Refrain from17

propaganda.  Nothing ..." as a result now "… as Raila is still ahead; and the18

propaganda being spread about this and that is not helpful at all.  Maintain peace.19

Be mindful of oneself.  Be mindful of others.20

I said this:  That person you have denied the use of the road - who was going on his21

way; taking a child to hospital, or taking goods to the market - what (wrong) has that22

person done?  Even if you are annoyed" is that -- "is it that person's fault?23

We are waiting for the results to be released by the Electoral Commission.  I know24

that they will.  They have done so all these years, will they fail this year?  Let's just25
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be patient and desist from violence.  Avoid barricading roads.  People of Eldama1

Ravine, don't barricade the road.  Live well.  Live well.  Nothing will harm us."2

Witness, could you confirm that's a fair translation of what you heard in Kalenjin?3

A. Yes.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, would that be the case that I5

notice the indication there -- if you look at the second block of text at page 30, 0031,6

second block of text, three lines from the bottom of that block of text, "Those being7

broadcast by stations are provisional results; that is, (results) provided by individual8

stations like we are doing here based on our views."  Does it mean that Kass had9

been broadcasting provisional results based on their views?10

MR KIGEN-KATWA:  Mr President, as we already saw in the portion that we11

played a moment ago, there were results being relayed from the tally centre which12

was the Kenyatta International Conference Centre, the KICC.13

PRESIDING JUDGE EBOE-OSUJI:  Is it the same thing as -- is it the same thing as14

broadcasting provisional views based on the -- sorry, provisional results based on15

the views of the broadcaster?16

MR KIGEN-KATWA:  What would happen, Mr President, is that there would17

be -- the results even from the KICC before the final results would be provisional18

results.  Then there would be stations which are still pending, Mr President, and the19

reporters from the stations would indicate what the parliamentary contestants got20

and attempt to project from that what probably would be the presidential results.21

And that --22

PRESIDING JUDGE EBOE-OSUJI:  You don't need to clear up that matter now, but23

it is something you need to keep in mind in view of certain lines of questioning you24

have done -- embarked upon with this witness.25
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MR KIGEN-KATWA:  I am very much alive to that, Mr President.1

PRESIDING JUDGE EBOE-OSUJI:  You don't need to clear it up with her on the2

stand, but we need to keep it in mind.  Please proceed.3

MR KIGEN-KATWA:4

Q. Now, lastly, Witness, I want to show you -- I want to take you to time stamp 15

minute and 18 seconds to 1 minute and 24 seconds.6

MR KIGEN-KATWA:  Mr President, that is at page 3 of the transcript and7

translation, and if the court officer could assist to have the witness given that8

document?9

PRESIDING JUDGE EBOE-OSUJI:  Page 3 as in 0004?10

MR KIGEN-KATWA:  Page 3 in the sense of 0003.11

(Playing of the audio excerpt KEN-D11-0006-0023)12

MR KIGEN-KATWA:  Mr President, that is the caption I'm interested in.  It is at13

page 003, the third paragraph, the last two lines.  And if the witness could be14

assisted to go to paragraph 2, the last two lines at page 003, paragraph 2 starting15

with the word "Kang'et".16

PRESIDING JUDGE EBOE-OSUJI:  Are you going to play just those two lines for17

the witness?18

MR KIGEN-KATWA:  Yes, Mr President.19

PRESIDING JUDGE EBOE-OSUJI:  No, we have to give her some context so she can20

follow please.21

(Playing of the audio excerpt KEN-D11-0006-0023)22

MR KIGEN-KATWA:  Mr President, we had played that bit of the audio, and if I23

could just take the witness on the transcript to the part I want and then we'll see if I24

can get my questions answered.25
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Q. Witness, if the court officer could assist you to the last two lines at paragraph1

2, and its translation is this:  "With two days left to the New Year, why would you2

want to become disabled at this time?  Be tolerant."3

Can you see that, Witness?  Did you hear that in Kalenjin?  Sorry.4

A. I do not think that the translation I am looking at corresponds with what I5

heard.  Could you please play that audio again?6

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen, I notice that we are at the lunch hour7

break time, but it would be preferable to play for the witness at least a block of text8

and read it around it, not just the strip, so that it gives her some context to what she9

will -- she's being asked to agree with.  But it will be proper to take it at least from10

"People in far-flung villages" down to the end of that text.  If we can play the11

segment for her and then do it and we'll go.12

(Playing of the audio excerpt KEN-D11-0006-0023)13

MR KIGEN-KATWA:  Now, Witness -- Mr President, I would like to come back to14

this issue after the lunch break.15

PRESIDING JUDGE EBOE-OSUJI:  After the lunch break?16

MR KIGEN-KATWA:  Yes.17

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will then take the lunch break18

now and return to this.19

Can you please bring down the blinds and escort the witness.20

*(Closed session at 1.02 p.m.) Reclassified into open session21

THE COURT OFFICER:  We are in closed session, your Honours.22

(The witness stands down)23

PRESIDING JUDGE EBOE-OSUJI:  Court will rise.  We will reconvene at 3.24

THE COURT OFFICER:  All rise.25
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(Recess taken at 1.02 p.m.)1

(Upon resuming in open session at 3.04 p.m.)2

THE COURT USHER:  All rise.3

Please be seated.4

THE COURT OFFICER:  We're in open session, your Honours.5

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.6

Witness, welcome back.7

Mr Kigen-Katwa.8

MR KIGEN-KATWA:9

Q. Witness, the audio you listened to was to this effect:10

"People in the far-flung villages, do not worry. He/she knows ... Everyone11

understands how the nation is.  Even the international community understands the12

situation.  So we are only waiting for the announcement; and now we wait.  What13

is the point in landing yourself in hospital when we have clearly won?  With two14

days -- with two days left to the New Year, why would you want to become disabled15

at this time?  Be tolerant."16

Witness, could you kindly confirm that's what you heard in the Kalenjin audio that17

was played before we went for lunch?18

PRESIDING JUDGE EBOE-OSUJI:  One second.  Let's play that audio again.19

(Playing of audio excerpt KEN-D11-0006-0025)20

PRESIDING JUDGE EBOE-OSUJI:  Witness, the audio will be played again.  Listen21

carefully and after that Mr Kigen-Katwa will again read the translation for you to see22

if that corresponds to what you heard in Kikalenjin.23

(Playing of audio excerpt KEN-D11-0006-0025)24

25
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MR KIGEN-KATWA:1

Q. Witness, you heard what I read in English.  Do you want me to read again2

for you to confirm that that's a fair translation?3

PRESIDING JUDGE EBOE-OSUJI:  I think it's better.  We'll do it that way.4

MR KIGEN-KATWA:5

Q. Okay.  Witness, I will read the English translation of what you just heard:6

"People in far-flung villages, do not worry.  He/she knows …" -- "… she knows ...7

Everyone understands how the nation is.  Even the international community8

understands the situation.  So we are only waiting for the announcement.  And9

now as we wait, what is the point in landing yourself in hospital when we have10

clearly won?  With two days left to the New Year, why would you want to become11

disabled at this time?  Be tolerant."12

Witness, could you confirm that's a fair translation of what you heard in Kalenjin?13

A. Yes.14

Q. Now, Witness, my interest is in the last two lines of that, and I will use the15

English translation which says, "With two days left to the New Year …" Can you16

see that, Witness?17

A. I can see that.18

Q. And, Witness, you would confirm that would be 29th when this audio was19

played, you'd confirm that is 29th, which is two days to the end of the year, Witness,20

isn't it?21

A. No, I do not know.22

Q. Now, Witness, I am forced to play, I know I said it was the last audio on that,23

the last part of the audio that I would play, but I must play another one.24

Mr President, I would like to play the audio time-stamped 12.18 to 15.20, and that is25
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at page KEN-D11-0008-0009.  I'd request the court officer to assist and have the1

witness locate it.2

Now, Witness, before I play that audio, I want to indicate to you that it is in3

Kiswahili, and I would request you to very kindly follow it closely, and then I'll ask4

you just a few questions.5

(Playing of audio excerpt KEN-D11-0006-0025)6

MR KIGEN-KATWA:  If the court officer could show the witness the last two lines7

where the first speaker says, "Mzuri sana.  Mheshimiwa Joseph Nyagah."8

Okay.  We'll go on, Witness.  If you could turn over the pages, we'll go on with the9

audio.10

(Playing of audio excerpt KEN-D11-0006-0025)11

MR KIGEN-KATWA:12

Q. Now, Witness, you heard this in Kiswahili.  I will read it in English, "Very13

well, Honourable Joseph Nyagah.  I would like briefly to ask you about the14

allegations that there is a plot to steal the votes in the areas around Mt Kenya where15

it is said that PNU has its stronghold.  It appears as if ECK is refusing to tell us16

exactly what is happening there.  We know that the results from this …" --17

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, watch your pace.18

MR KIGEN-KATWA:  I'm sorry, Mr President.19

Q. "It appears as if ECK is refusing to tell us exactly what is happening there.20

We know that the results from those areas have arrived at ECK offices.  Even media21

houses have got results from agents who were in grassroots -- in the grassroots.  We22

... Now we want ECK to tell us why they are refusing to tell Kenyans ... to give23

Kenyans results from that region.  And we know they have them.  These are the24

issues we have written to ECK asking about this; and every time we ask, ECK stand25
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and want to run away.  They do not want to tell us what is going on.1

In addition, the parliamentary results from those areas...we have...we already know.2

ECK has given us.  But for …", into brackets "… (presidential), they have brought3

from grassroots together, yet they are refusing to release presidential results.4

This shows that they are keeping it so that the last minute they do what many5

African government's do.  They can top up for their candidates the last minute.6

That is why we ask you to tell Kenyans the truth on what is happening so that the7

people don't conclude that you are topping up the votes in, votes in your offices."8

Witness, could you confirm that's a fair translation of what you heard in the audio?9

A. Yes.10

Q. Now, Witness --11

A. (Speaks English)  Sorry.12

Q. Okay.  Witness, I want to ask you a question. Are you okay?13

A. No.  (Interpretation)  No.  There is something that I did not hear, whereas it14

had been said in the audio excerpt.15

Q. Witness, is this something you can tell us?  What is it so that we can focus on16

it?17

A. Yes, there is a place where Mr Nyagah is asked to talk about the results in his18

area.  From that point on, there is something that I didn't quite follow.19

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, we may have to go back and20

take it block-by-block.21

MR KIGEN-KATWA:  I'm really desperate for time, Mr President.22

PRESIDING JUDGE EBOE-OSUJI:  Well, it's understandable, but if we want to do it23

at all, we want to do it well. At least the bit that you've done, you know you've24

covered it well.  It may also be a matter of not compressing everything in the small25
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time frame, but picking out topics that you really want to deal with and leave the1

rest.  You can't possibly cover everything that comes out in litigation.2

MR KIGEN-KATWA:  And this one clearly, Mr President, I didn't intend to go into.3

It is at the instance of the Chamber asking me where the opinions and views were4

expressed at the station that necessitated my wish to have this also on record.5

PRESIDING JUDGE EBOE-OSUJI:  The Chamber asked you about provisional6

announcement of results, which came through in one segment you had read onto the7

record before lunch, and that was something that was triggered by a previous line of8

inquiry, cross-examination you had done with this witness.  I don't want to discuss9

the details now with the witness on the stand, but there was some questions you'd10

asked her.  She responded subsequently.  Subsequently we encountered that11

transcript where it appears that your client was saying that their station had been12

broadcasting provisional results based on their opinion or something like that.13

As I told you, you don't need to cover that area with the witness, this particular14

witness.  I say that to you as well, something for you to keep in mind as you do15

your case.16

MR KIGEN-KATWA:  Mr President, in fear of that --17

PRESIDING JUDGE EBOE-OSUJI:  If you want me to spell it out, I can spell out18

what I'm talking about.19

MR KIGEN-KATWA:  I think I know what it is, Mr President.20

PRESIDING JUDGE EBOE-OSUJI:  Yes.21

MR KIGEN-KATWA:  And I would like to move on. I would like to leave this22

issue where it is and probably take it up with another witness.23

Mr President, at this point I would like to apply to tender this audio of the 2924

December, 29 December 2007 as an exhibit together with the translation and the25
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transcription, which is the audio is KEN-D11-0006-0025, which was already marked1

as MFI 16, and the transcript and the translation, which is KEN-D11-0008-0001, and2

which was also marked as an MFI 17.3

Mr President, if I could justify the basis of my seeking to have it produced as an4

exhibit?5

PRESIDING JUDGE EBOE-OSUJI:  So let's -- what tabs are we talking about now?6

MR KIGEN-KATWA:  Mr President, we are looking at tab 6 of the smaller binder.7

PRESIDING JUDGE EBOE-OSUJI:  All right.8

MR KIGEN-KATWA: Mr President, we submit that this audio is tenable as9

evidence on behalf of Mr Sang.  In the first instance, the witness identifies the voice10

of Mr Sang in the audio.11

The second thing, the second thing, your Honours, is that the witness identifies the12

clip played in that audio being the same clip that was played in a television station13

called Citizen, which she said communicated similar information.14

The third reason why we seek to adduce it as evidence, Mr President, is that the15

witness very specifically said that Mr Sang urged people to leave the fight for the16

votes to Honourable Ruto, and that issue is addressed by that audio as to whether or17

not in fact Mr Sang asked people to leave the issue to Mr Ruto to fight for them and18

whether Mr Sang said Mr Ruto is courageous and will resist an attempt to steal19

votes.20

The fourth thing, Mr President, is that this witness said that Mr Sang admitted21

misrepresented the votes that came from a constituency called Tharaka Nithi.  This22

audio addresses directly the question of exactly what Mr Sang said in relation to a23

constituency called Nithi.24

In the course of presenting that audio, the question was put to the witness that in25
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fact it is clear that she is not aware of the constituency, because there does exist1

actually two constituencies, one called Tharaka and another one called Nithi.2

Fifthly, Mr President and your Honours, the witness had said in today's testimony,3

and I'll quote what she said at page 17, line 6:  "When Mr Sang was calling for4

peace, was that before the conflict or after the conflict?  That is a question for you."5

That is the question the witness put to me.6

"I have a second question for you.  You have played several videos for me to listen7

to.  All these videos were recorded after the conflict. And what I have been talking8

about is about the period before January 2008."9

Mr President, juxtaposing that with the fact of our contention that this is an audio of10

the 29 December 2007, which is the period the witness says is the concern of her11

testimony, we submit it is very directly relevant in answering and countering what12

the witness says.13

Mr President, we wish to acknowledge that the witness said she did not hear any of14

the contents we played.  We however submit, your Honours, that if the criteria for15

determining whether to accept or reject the evidence is whether or not the witness16

will accept that, accept that she heard or he heard the audio, then it is impossible, Mr17

President, because the witness has come wanting to sell a certain position, and it is18

very unlikely that they would concede that in fact that audio was played and19

contained the contents that we are trying to lay basis on.20

PRESIDING JUDGE EBOE-OSUJI:  Those items of those angles of the testimony21

you've indicated, to what extent had she addressed them in her22

examination-in-chief?  To what extent has she engaged those elements of the23

evidence in her examination-in-chief?24

MR KIGEN-KATWA:  Mr President, I do not quite understand the question in25
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terms of the extent, but may I say that my understanding of her testimony, my1

understanding of the extent to which she actually wanted them to be pillars and2

anchors of her evidence, that in fact Mr Sang was inciting people, and that he's3

actually culpable, and this is the only way we can counter what she has said.4

We would like to pose the question that if we can't use the material that we have and5

which answers directly the issues that the witness has said, what else are we6

expected to do?7

PRESIDING JUDGE EBOE-OSUJI:  We --8

MR KIGEN-KATWA:  Your Honours -- your Honours, will recall that we have put9

it to this witness that she picked up issues and rumours from other people and tried10

to construct a story line which she's trying to say is a narrative of what Mr Sang said.11

And we are saying we have material to show that Mr Sang said the exact inverse of12

that, including a story about having heard Kass FM the whole period of February13

and where we have independent material in the nature of PPC showing the opposite14

of what she said and which have shown that in fact she wasn't listening to Kass FM.15

For all those reasons, your Honours, we pray that you do exercise your discretion16

and Article 69 subsection (3) and (4) and admit these documents.  The criteria being17

that you ought to satisfy yourself that it has probative value and that it doesn't cause18

any prejudice to the proceedings.  We understand that provision to give you19

significant latitude and exercise of discretion.20

Mr President, I must say that some of the audios we've played may sound too good21

to be true, but we insist it is actually the truth of what Mr Sang did.  And the mere22

fact that it sounds extremely diametrically different from what the Prosecution are23

alleging to Mr -- are alleging against Mr Sang should not be a reason why there24

should be any hesitation to believe that they were broadcasted or that they are25
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authentic.1

Mr President, we pray that you do see where we stand and do understand our2

situation and exercise your collective discretion in favour of admitting this audio of3

29 December 2007.4

PRESIDING JUDGE EBOE-OSUJI:  All right.  One second.  Let's hold off there.5

You have that affidavit from, is that Mr Lamaon?6

MR KIGEN-KATWA:  Yes.7

PRESIDING JUDGE EBOE-OSUJI:  Is this material covered?8

MR KIGEN-KATWA:  Mr President, we have the affidavit sworn by Julius Lamaon,9

the chief executive of Kale Limited, which represents Kass FM station.  It is10

reference KEN-D11-0013-0072, which was sworn on the 8 January 2014, and at11

paragraph D, subparagraph, subparagraph (29) -- (53).  That audio is captured, and12

the substance of what Mr Julius Lamaon says is that in fact these audios were played13

and aired.14

PRESIDING JUDGE EBOE-OSUJI:  Where is the affidavit again?15

MR KIGEN-KATWA:  Mr President --16

PRESIDING JUDGE EBOE-OSUJI:  What tab?17

MR KIGEN-KATWA:  It is tab 1 of the small binder.18

PRESIDING JUDGE EBOE-OSUJI:  And you say it is what item there?19

MR KIGEN-KATWA:  Mr President, it is D-53, and it started at page D11-0013-0074.20

May I say, Mr President and your Honours, that this affidavit and this audio has21

been availed and has been in the hands of the Prosecution since the confirmation22

period.  And if there was need to authenticate it, the Prosecution have had23

opportunity to raise any concerns as to whether or not it is authentic.24

And the authentication is not limited to going to Kass FM, your Honours.  It could25
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also include going to the listeners as to whether they heard it or not and going to the1

people who are featured in the audio itself and asking them whether or not in fact2

they were interviewed and whether or not that audio is a true reflection of what3

happened on 29 December 2007.4

For all those reasons, your Honours, we pray that you do admit, Mr Sang deserving5

of your exercise of discretion and do admit this audio as his exhibit.6

PRESIDING JUDGE EBOE-OSUJI:  Ms Renton?7

MS RENTON:  Your Honour, the Prosecution objects to the admission into evidence8

of the tape and the transcript translation.  The first point being that to date your9

Honours have consistently refused to admit out-of-court statements of persons into10

the record of the case.  If the Defence wish to enter in the evidence proffered by Mr11

Lamaon, then they are more than welcome to call him during the Defence phase of12

the case.13

Secondly, it is not the Prosecution's role to authenticate the evidence that the14

Defence presents before the Court.  The recordings that have been played are a15

small portion of this two-and-a-half-hour tape and 50 pages of transcripts and16

translation.  The excerpts should be dealt with separately and on a case-by-case17

basis, other than the excerpt which was played regarding the announcement of18

counting of telling of votes from various areas.19

The witness did not recognise anything as being what she heard at the relevant time.20

So there is no real connection between what was played and the witness's own21

evidence.  There is no evidence in the record of this case authenticating that this22

was in fact played on 29 December, that it hasn't been edited or otherwise altered23

since then.24

There is no other indicia of reliability other than the affidavit, which as we say such25
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records have thus far never been accepted by your Honours and should not without1

the witness coming, presenting their evidence and being tested and cross-examined2

as per the usual course in this trial.3

If your Honours could bear with me for one second.4

Those are my submissions.  Thank you, your Honour.5

MR KIGEN-KATWA:  Mr President, the first thing I wish to observe is that it is not6

true that this Chamber has dealt with parts of the audio whenever an attempt has7

been made to produce them.  The audio has been dealt with as a whole.8

Mr President, we already highlighted the part that shows the date of this audio.  Mr9

President, may I quote the observation that was made by the Chamber yesterday in10

respect to this production.  And one of the issues that the Chamber said at page 91,11

page 91, line 9 to 15, is that although the witness did not preview it in the past, but12

had testified during examination-in-chief on that matter, and the document itself13

goes to address a subject that the witness had testified on in-chief, we had said that14

we would admit it, notwithstanding that the witness had not seen it in the past.15

And the only interest you would have in considering that is whether there is an16

indicia of authenticity.17

Mr President, I submit that it is extremely lamentable when the Prosecution say that18

they have no duty to authenticate what the Prosecution give -- the Defence give.19

The first reason why we say it's extremely lamentable is that it is their case.  And20

our understanding is that they are interested in the truth of the matter.  It's not a21

competition.  It's not that they must obtain a conviction or that they must obtain a22

case to answer on the part of Mr Sang.  And the moment we give them and in the23

interest of justice we would expect that they would be interested in counterchecking24

whether or not it's a genuine audio.25
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And, Mr President, we are saying this audio has been in their hands for over a year,1

and they have had enough opportunity to do that.2

But apart from that, apart from their general obligation to the truth, we submit, Mr3

President, that in Article 69(3), which we just referred to, it requires that the parties4

may submit evidence relevant to the case in accordance with Article 64 -- 64, sorry.5

The Court shall have the authority to request the submission of all evidence that it6

considers necessary for the determination of the truth.7

The question of whether or not Mr Sang said the things that the witness said is a8

very fundamental issue that has been addressed by this audio, but I'm even more9

interested in the provisions of Article 54(1), Article 54, which obligates the10

Prosecutor to investigate both incriminatory and exonerating evidence, that is,11

Article 54(1)(a), which I'm sure the Chamber is aware, but I would still request for12

your permission to make reference to.13

The Prosecutor in order to establish the truth, they extend -- extend the investigation14

to cover all facts and evidence relevant to an assessment of whether there is criminal15

responsibility under this Statute and in doing so investigate incriminating and16

exonerating circumstances equally.17

Now, the moment we pointed out to them that you may have had the wrong person18

put on trial, and the moment we showed them the existence of this audio of 29th, we19

would expect that they would investigate in equal measure the exonerating20

character of this audio.  That obligation is not limited as the Prosecution has argued21

to their making their case and their contention on their part that they have no22

obligation to authenticate the audio on the part of the Defence.23

For all those reasons, Mr President, we pray that you do see that in fact this audio24

deserves to be admitted, at the very least in answer to the issues raised by the25
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witness.  And even if the issue of authenticity still lingers in your minds, your1

Honours, we submit that is an issue that you can deal with when you retire to make2

a consideration whether it is at the point of whether or not there is a case to answer3

or at the end of the trial.4

I would like to say, Mr President, lastly that this Chamber must be very familiar with5

this audio of 29th because we've played at every opportunity before confirmation, at6

confirmation, at opening address and to various witnesses. And the Prosecution7

know how importantly we value this audio.  And to that extent they have, they8

have no excuse in saying they have not had time to be able to answer to the question9

of whether or not it is authentic.10

For all those reasons, Mr President, we pray that you do admit this audio on the11

basis of probative value and on the basis of indicia of authenticity.12

PRESIDING JUDGE EBOE-OSUJI:  You're saying you gave it to the Prosecution,13

this audio at the confirmation or before?14

MR KIGEN-KATWA:  Before confirmation, Mr President.  It is part of our Defence15

material in the confirmation proceedings.16

(Trial Chamber confers)17

PRESIDING JUDGE EBOE-OSUJI:  Ms Renton, is that the case that you've had the18

material since confirmation?19

MS RENTON:  I would have to check that, your Honours.  I don't have access right20

at the moment.21

PRESIDING JUDGE EBOE-OSUJI:  There have been many materials tendered in the22

course of this case.  There have been instances where we rejected some of these23

things when one of those was the occasion when the first I believe instance when Mr24

Kigen-Katwa I believe asserted that the material came from Mr Sang, and that was25
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enough for purposes of authenticity.  On that occasion we did not, we did not1

admit.2

But in the subsequent occasion, Mr Kigen-Katwa produced the affidavit of Mr3

Lamaon listing some materials.  We were able to find that if the audio addressed a4

matter to which the witness had testified in-chief and the audio was also covered by5

the affidavit and that was, that is an affidavit, that will supply some indicium of6

authenticity.  That's not to say a conclusive indicium of authenticity.  The Defence7

we understand will be calling Mr Lamaon I believe at some point.8

MR KIGEN-KATWA:  I confirm we will.  And may I confirm that we disclosed to9

the Prosecution on 16 August 2011 this audio.10

PRESIDING JUDGE EBOE-OSUJI:  Yes.  The understanding the last time was that11

you would be calling Mr Lamaon eventually in the case to speak to the records of the12

radio station.  On that basis, we had admitted some of these audios in the past.  We13

will do the same on this occasion.  We will admit the material and mark it as the14

next in the Sang Defence exhibits with that understanding in mind, of course, that15

Mr Lamaon will be called later.16

MR KIGEN-KATWA:  Mr President and your Honours, we are most grateful.17

Thank you.  And we are assuming that if we go to the Defence case, of course.18

THE COURT OFFICER:  The audio KEN-D11-0006-0023, previously registered as19

MFI-T-D11-00016 is now admitted as EVD-T-D11-00016 and will also be referenced20

as Sang Defence Exhibit Number 16.21

The translation transcript KEN-D11-0008-0001 previously registered as22

MFI-T-D11-00017 is now admitted as EVD-T-D11-00017 and will also be referenced23

as Sang Exhibit Number 17. Thank you.24

MR KIGEN-KATWA:  Mr President --25
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PRESIDING JUDGE EBOE-OSUJI:  There was another material, was there not, that1

was outstanding as of yesterday.2

MR KIGEN-KATWA:  Mr President, in your decision you had given me latitude to3

come back to you on it a little later.  Mr President will recall that the Chamber4

observed that it was sort of abstract.  It was not -- I would like to come back to it5

together with related audios, and with your permission if I could come back to it in6

the next session so that I have an opportunity to put together an analysis of all your7

decisions on admissions of these audios and take a position on it with your8

permission, your Honours.9

PRESIDING JUDGE EBOE-OSUJI:  How many -- was it the one?  Wasn't there10

another one?11

MR KIGEN-KATWA:  There were two, your Honours.  There was one for 112

January 2008.  There was one for 4 January 2008.  Then there were others we've13

played in the course of time including one where Mr Sang pre-recorded Mr Ruto14

pleading for peace together with other people including one General Sumbeiywo,15

another -- a couple of other people.16

PRESIDING JUDGE EBOE-OSUJI:  I am talking about in the course of this witness's17

testimony.18

MR KIGEN-KATWA:  There are only two, Mr President, 4 January and 1 January.19

I could give the reference if it is necessary to give the reference.20

PRESIDING JUDGE EBOE-OSUJI:  All right, let's not deal with that now.  Proceed.21

MR KIGEN-KATWA:22

Q. Witness, you recall that when I was cross-examining you yesterday, you said23

that you have a recollection of a certain chief having been killed.  Do you remember24

that, Witness?25
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Witness, I don't see you answering.  I'll just read the transcript of what you said,1

and this is real-time transcript 102, page 98, line 17 to line 19. This is what you said,2

Witness:3

"At that time the chief of Chemuswa had been killed in Langas.  We were at the4

showground during the night.  There were people who came and attacked the5

showground.  They went to Langas to kill people for the last time."6

Do you remember that, Witness?7

A. Yes, I mentioned Chemuswa.8

PRESIDING JUDGE EBOE-OSUJI:  Spelling.9

THE WITNESS:  (Interpretation) Yes.10

MR KIGEN-KATWA:  Your Honour, the spelling of Chemuswa is C --11

PRESIDING JUDGE EBOE-OSUJI:  Has it now been captured?  I think it has been12

spelled.13

MR KIGEN-KATWA:14

Q. Now, Witness, it is your testimony that this chief was killed in Langas, isn't it?15

A. Yes, that's what we heard people saying when we were at showgrounds.16

Q. And, Witness, this assistant, this chief was a Kalenjin, isn't it?17

A. Yes.  And what's more he was with some youths.  He wasn't alone.18

Q. And, Witness, you recall that when you are told about him, you are told that19

his name is Samuel Kipkoech Melly?20

MS RENTON:  Could my learned friend give me a reference for that?  Did the21

witness already testify on that name?22

THE WITNESS:  (Interpretation)  I beg your pardon.  I didn't mention a name,23

because I didn't hear about that.  I just learned that a chief, along with some young24

people had attacked.  And no one knew what his name was.  There was just talk25
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about a chief from, Chemuswa, and we found the identity documents in his pocket.1

So if you're talking about that person, well, I don't know.  I heard talk about a chief2

who was with some young people.  That's all I heard people saying.3

Q. Now, Witness, Chemuswa is in Nandi District, isn't it?4

A. Yes.5

Q. And, Witness, the description is that Chemuswa is a village which is located6

in Kapmoyiwa (phon) location, Kapmoyiwa sub-location, isn't it?7

A. I don't know.8

Q. Now, Witness, I would like to show you a death certificate in attempt to9

refresh your memory as to this individual you said was killed and the circumstances10

relating to his death.  With your permission, your Honours, this is an issue that11

came up yesterday.12

A. You want to show me a death certificate to remind me who the person was13

who died or the circumstances of his death?  That won't help me.  I know that I14

heard about that when I was at the showgrounds, and he was killed when he was15

with some young people.  You can show me the document, but I don't know what16

to say, how to answer you.17

PRESIDING JUDGE EBOE-OSUJI:  Well, let's see what counsel wants to do.  Keep18

that thought in mind.  If after seeing the document, if it is still the case that it does19

not help you, you can say that to Mr Kigen-Katwa, but if after seeing it and listening20

to his question then we will see.21

MR KIGEN-KATWA:22

Q. Now, Witness, you can see that I would like you -- I'll probably request the23

court officer to assist me, if she can just stay around the witness so that I can point24

out the paragraphs I want to show the witness.25
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A. (Speaks English)  Your Honour, please.  (Interpretation) Your Honour,1

could I say this:  I asked a question, and I'm going to be shown a document.  I think2

that it's like giving me a recording for which I was a witness.  But if you give me3

such a, such a document, it's as if you're telling me that I'm supposed to testify that I4

know this person.  I don't know this person.  I heard about him.  I don't know this5

chief.6

I can't read this document and I can't attest to the fact that it was the person who was7

killed.  Maybe he was killed when I was here or maybe someone played me a8

recording.9

PRESIDING JUDGE EBOE-OSUJI:  Let's wait and see what Mr Kigen-Katwa wants10

to ask of you, and then we will see how you respond.11

MR KIGEN-KATWA:  For the record, your Honour, I'm referring to document12

KEN-D11-0014-0712.13

Q. Now, Witness, with the assistance of the court officer, I would like you to see,14

to look at the fourth column starting with, on the right side, it is Kapsabet Nandi, if15

the court officer could assist you there.16

Now, Witness, could you confirm that shows that the residence of the person who17

was killed is Kapsabet Nandi on the face of it?18

PRESIDING JUDGE EBOE-OSUJI:  That's what the document says?  Mr19

Kigen-Katwa, unless there is a point to asking the witness to confirm, you can20

indicate this is what the document says.  And then if you have any question, you21

can ask it so that we can save time.22

MR KIGEN-KATWA:23

Q. Witness, you can see the document shows the occupation of the person killed24

was as assistant chief.  It shows that the place of death is Langas, which is exactly25
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the same place you said.  You also said he's a chief, and there it is marked assistant1

chief.  You can also see that it says his residence is Kapsabet Nandi, which is the2

same thing you said.  And it shows that the cause of his death is cardiorespiratory3

arrest due to shock as a result of multiple panga cuts.4

Witness, you can see all that?5

PRESIDING JUDGE EBOE-OSUJI:  And the question?6

MR KIGEN-KATWA:  Mr President, I'm sorry, I was waiting for the answer, but I7

can go to the point of my --8

PRESIDING JUDGE EBOE-OSUJI:  Yes, that's what we want you to do.9

MR KIGEN-KATWA:10

Q. Now, Witness, if you follow the column of Kapsabet Nandi and Langas, you11

will see the death, the date of death.  You can see that, Witness?  And Witness --12

A. Yes, I can see it.13

MR KIGEN-KATWA: I'm sorry for the overlap.14

Q. And you see the death is 1 January 2008, Witness, isn't it?15

A. Yes, that's what's written here.16

Q. And you can see, Witness, contrary to your allegation that your recollection of17

what you heard from Mr Sang of 10 January being the day the chief was killed is18

inconsistent with this death certificate, isn't it?19

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, that is argumentative in the20

circumstances.21

MR KIGEN-KATWA:  In that case, your Honour, I'll just ask two more questions on22

the point.23

Q. Witness, are you aware of any other Kalenjin chief who was killed in Langas24

other than this Mr Samuel Kipkoech Melly?25
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MS RENTON:  I object to that, your Honour.  The witness hasn't in fact confirmed1

that the chief she heard about is this person.  So it's an unfair question for the2

witness to have to ask -- answer.3

MR KIGEN-KATWA:  I'll probably rephrase the question, Mr President.  I think it's4

a valid question.5

Q. Witness, do you know the name of the chief you said was killed on 10 January6

2008?7

A. I just told you that I did not hear the name.  I said so before the Judges.  I've8

said that.9

Your Honour, if you would allow me, if I could make a comment as a witness.  I10

know that I am entitled to explain myself.  You said I was not supposed to ask11

questions.  But what -- but here is what this is about.  He's giving me a document12

so that I can attest to it.  Yesterday when I spoke, when you, if you read the13

transcript, you will not find any place when I mentioned the name anywhere.  So14

give me some time to say what I have to say.15

PRESIDING JUDGE EBOE-OSUJI:  Are you saying that you did not mention the16

name of the chief you had in mind?  Is that what you're saying?17

THE WITNESS:  (Interpretation)  Yesterday I did not mention anyone's name.  I18

just said assistant chief.  Let me explain myself.  If there was an assistant chief who19

came to Kapsabet -- give me a moment.  Let me tell you something.  If there was an20

assistant chief who was killed on the 1st, I know nothing about it.  And if there was21

another one who was killed because he was involved in the conflict, I cannot give22

you a certificate of his death.  I was not there.  I was told that an assistant chief was23

killed in Langas, I was at the showground, But you are giving me a death certificate24

and you are telling me that this person was killed.25
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PRESIDING JUDGE EBOE-OSUJI:  All right.1

THE WITNESS:  (Interpretation)  It is putting words into my mouth.  It is2

compelling me to accept things that I know nothing about like I just did.3

PRESIDING JUDGE EBOE-OSUJI:  All right.  It's not yet putting things in your4

mouth And that's why you are being allowed to respond.  The question he's asked5

you is whether you know the name of the assistant chief who was killed.  Do you6

know the name of the assistant chief?  If you know it, you can say you know it.  If7

you don't know it, you just say you don't know it.8

THE WITNESS:  (Interpretation)  No, I do not know his name.9

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, continue.10

MR KIGEN-KATWA:  Two questions.11

Q. Witness, and you are aware of only one Kalenjin chief who was killed, isn't it?12

A. No, I do not know.13

Q. Now, Witness, you said at page 82 of today's transcript, line 22 to 24, that14

"There was just talk about the chief from Chemuswa and we found identity15

documents in his pocket."  Do you remember saying that, Witness?16

A. I did not recognise that.17

Q. May I ask you the question differently, Witness:  Were you present, as you've18

stated in your statement, when the identity documents were found in his pocket?19

A. No.20

MR KIGEN-KATWA:  Mr President, I would like to leave -- I would want to rest21

my questions on that issue there.  And, Mr President, I would request to have that22

death certificate marked for identification.23

PRESIDING JUDGE EBOE-OSUJI:  It will be so marked.24

THE COURT OFFICER:  Thank you, Mr President.25
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The document KEN-D11-0014-0712 will bear the following number,1

MFI-T-D11-00040.2

THE WITNESS:  (Interpretation)  Can I say something?  I do not know whether3

counsel understood my answer.  Did you understand me, Mr Kigen-Katwa?  I said4

"No."  "La," "la," it means no.  I did not say "Yeah," so I meant no.5

PRESIDING JUDGE EBOE-OSUJI:  All right.  That is very, very clear, Witness, on6

the record now that you said "No."7

Now, Mr Kigen-Katwa, proceed.8

MR KIGEN-KATWA:9

Q. Witness, I understood you to say "No" and I understood you to be very10

desirous of being very rude.11

A. (Speaks English)  Okay.12

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, I didn't quite hear you, but if13

that what I see on record is correct, that wasn't necessary, if what appears on this14

transcript is what was actually said.15

MR KIGEN-KATWA:  I withdraw it, your Honour.16

PRESIDING JUDGE EBOE-OSUJI:  Yes.17

MR KIGEN-KATWA:18

Q. Now, Witness, I want to ask you a few last questions.  The first one is you19

said there was somebody from Kapsoit who called.  Do you recall the name of that20

person you said called from Kapsoit?21

A. No, I no longer remember his name, but it is someone who frequently called22

the Kass FM radio station.23

Q. And the reason why you can't recall, Witness, I put to you, is because you24

never used to listen to Kass FM at all.25
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A. I listened to Kass FM broadcasts.  I have a heavy heart while answering this1

question, because you have taken another direction that I do not understand.2

Q. Now, Witness, in closing I would like to play the last audio and this is the3

audio of 14 December 2007.  I would like to play one time stamp, being time stamp4

18.40 to 22.07, and the reference is KEN-D11-0013-0089. The translation and the5

transcription is KEN -- sorry, the translation is KEN-D11-0014-094 -- 0294, sorry.  Mr6

President and your Honours, it is in tab 9 of the big binder, and your Honours the7

transcription reference is D11-0014-0253 and it is at tab 10.  I request the court8

officer to assist and give the witness copies of the translation, please.  Mr President,9

the translation that I wish to make reference to is at KEN-D11-0014-0301.10

And, Witness, it will start from the second line where it is marked "Sang."  If you11

could now listen, Witness, as we play.12

(Playing of the audio excerpt KEN-D11-0013-0089)13

MR KIGEN-KATWA:14

Q. Now, Witness, you heard what Mr Sang -- first of all, do you recognise the15

voice of the person who was speaking in the audio?16

A. Yes, I heard it.17

Q. My interest is in time stamp 20.09 to 20.39.  If I could just -- sorry, 18.40 to18

20.39.  If I could read what you've just heard, Witness, and then let me know if you19

confirm that's a fair translation.20

Mr President, just one second.21

(Pause in proceedings)22

PRESIDING JUDGE EBOE-OSUJI:  Ms Renton, so far do you contemplate23

re-examination?24

MS RENTON:  About ten minutes at the most.25

ICC-01/09-01/11-T-103-Red-ENG WT 11-03-2014 75/84 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

11.03.2014 Page 76

MR KIGEN-KATWA:1

Q. Now, Witness, do you remember having heard Sang say this:2

"How is the ballot paper?  Dear listeners, there are three kinds of ballot papers:  For3

councillors, parliamentarians and president."4

Witness, do you remember having heard that?  Do you want me to play the audio5

again?6

A. At the beginning I said had you heard or have you heard -- are you talking7

about what I heard here just now or what I heard a long time ago?8

Q. I'm asking about now, Witness, right now, the voice you've heard now.9

A. Yes.  Yes, I heard it.10

Q. And you confirm that is the voice of Mr Joshua Sang, Witness?11

A. Yes.12

Q. And, Witness, you recall -- I'll summarise what Sang said.  Would you13

confirm that Sang was explaining how someone can cast his vote?14

A. (Speaks English)  Sorry?15

Q. My question witness --16

A. (Interpretation)  I beg your pardon.17

Q. Witness, I'm saying that in summary you heard Mr Sang explaining how one18

can cast his vote, isn't it?19

A. (No interpretation)20

Q. Lastly, Witness, on that -- on that item, could you confirm that you didn't --21

A. Based on the audio clip that you have played here, I would say yes.22

PRESIDING JUDGE EBOE-OSUJI:  All right.  Mr Kigen-Katwa, I was signalling23

you to wait for the interpretation.24

MR KIGEN-KATWA:25

ICC-01/09-01/11-T-103-Red-ENG WT 11-03-2014 76/84 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

11.03.2014 Page 77

Q. Witness, when I asked you whether you heard Mr Sang explaining how1

people can cast their votes, you confirmed that that's what you heard, isn't it, in2

Kalenjin?3

A. Yes.4

Q. And, Witness, you confirmed that you didn't hear Sang saying vote for ODM5

and do not vote for PNU, isn't it?6

A. On the basis of the audio that you played to me, he said obeki ure (phon).7

THE INTERPRETER:  The witness is speaking a language other than Swahili.8

THE WITNESS:  (Interpretation)  Obeki ure.  Vote for the party that you know.9

Since he said --10

MR KIGEN-KATWA:11

Q. Okay, Witness --12

A. (Speaks English)  Yeah.  Excuse me.  (Interpretation)  If you vote for a fruit13

that you know, you have already voted for the fruit that you know about.  You14

could play the audio clip back again.15

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, you need to wrap it up16

because we need to accommodate the re-examination.17

MR KIGEN-KATWA:18

Q. Witness, did you hear Sang make this on 14 December 2007?19

A. According to the audio that you had me listen to, yes.20

MR KIGEN-KATWA:  I would request to have this audio marked for identification.21

PRESIDING JUDGE EBOE-OSUJI:  It will be so marked.22

MR KIGEN-KATWA:  Those are all the questions I had for this witness.23

Thank you, Witness.24

THE COURT OFFICER:  The audio KEN-D11-0013-0089 will bear the following25
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number, MFI-T-D11-00041, and the transcript KEN-D11-0014-0294 will bear the1

following number, MFI-T-D11-00042.  Both items will be registered as public.2

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.3

Witness, Mr Kigen-Katwa has finished asking you questions and Ms Renton would4

have a few questions to ask you arising from the questions that Mr Kigen-Katwa5

asked you and the answers you gave.6

Ms Renton?7

MS RENTON:  Thank you, your Honour.8

QUESTIONED BY MS RENTION:9

Q. Witness, I just have a very few questions arising from some of the things you10

mentioned during cross-examination.  My first question is:  Mr Hooper, the11

counsel for Mr Ruto, asked whether you used the name (Redacted) and you said,12

"Yes."  My question is:  Could you very briefly tell us why you used that name?13

A. (Speaks English)  Okay  (Microphone not activated)14

PRESIDING JUDGE EBOE-OSUJI:  Can you switch on the microphone.15

Private session.16

*(Private session at 4.26 p.m.) Reclassified into open session17

THE COURT OFFICER:  We're in private session, your Honours.18

PRESIDING JUDGE EBOE-OSUJI:  All right.  The reference to the name will be19

deleted from what would be broadcast.  I take it Ms Renton you didn't do that on20

purpose.21

MS RENTON:  I certainly didn't.22

PRESIDING JUDGE EBOE-OSUJI:  Okay.23

MS RENTON:  My apologies.24

PRESIDING JUDGE EBOE-OSUJI:  Witness, you can now answer.25
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THE WITNESS:  (Interpretation)  I mentioned that name (Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25

ICC-01/09-01/11-T-103-Red-ENG WT 11-03-2014 79/84 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

11.03.2014 Page 80

1

2

3

4

5

6

7

8

9

10

11

12

Page 80 redacted13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/09-01/11-T-103-Red-ENG WT 11-03-2014 80/84 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

11.03.2014 Page 81

1

2

3

4

5

6

7

8

9

10

11

12

Page 81 redacted13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/09-01/11-T-103-Red-ENG WT 11-03-2014 81/84 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

11.03.2014 Page 82

1

2

3

4

5

6

7

8

9

10

11

12

Page 82 redacted13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/09-01/11-T-103-Red-ENG WT 11-03-2014 82/84 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

11.03.2014 Page 83

A. (Redacted)1

MS RENTION: Thank you.  Thank you, Witness.2

Thank you, your Honours.  Those are my questions.3

PRESIDING JUDGE EBOE-OSUJI:  Witness, thank you very much.  That brings to4

an end all the questions of all the lawyers to you, and again we'll thank you for5

coming.  We realise it has been difficult and particularly so for you, as you6

indicated you've not felt well during part of your testimony, but we appreciate the7

fact that you were able to still persist and continue with your testimony and now8

we've come to the end of it.  We wish you well and wish you safe travels back.9

Thank you.10

We will now bring down the blinds.11

THE WITNESS:  Asante sana.12

PRESIDING JUDGE EBOE-OSUJI:  Asante.13

We will bring down the blinds and escort the witness from the courtroom.14

*(Closed session at 4.42 p.m.) Reclassified into open session15

THE COURT OFFICER:  We're in closed session, your Honour.16

(The witness is excused)17

MR KIGEN-KATWA:  Nothing, Mr President.  I just wanted to apologise if I18

offended the Chamber.19

PRESIDING JUDGE EBOE-OSUJI:  No.  Just you shouldn't take these things20

personally.  You have to take it from the witness's perspective. If you were in her21

position, you would get irritated after a while.22

The Court will rise.23

THE COURT OFFICER:  All rise.24

(The hearing ends in closed session at 4.43 p.m.) Reclassified into open session25
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RECLASSIFICATION REPORT1

Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September2

2013, and the instructions in the email dated 14th May 2014, the version of the3

transcript with its redactions becomes Public.4
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