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1 International Criminal Court
2  Trial Chamber V(a) - Courtroom 1
3 Situation: Republic of Kenya
4 In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap
5 Sang-I1CC-01/09-01/11
6 Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia
7 and Judge Robert Fremr
8 Trial Hearing
9 Friday, 7 March 2014
10  (The hearing starts in open session at 12.05 p.m.)
11  THE COURT USHER: All rise.
12 The International Criminal Court is now in session.
13  Please be seated.
14  PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
15  Court officer, please announce the case.
16 THE COURT OFFICER: Thank you, your Honour.
17  The situation in the Republic of Kenya, in the case of The Prosecutor versus William
18  Samoei Ruto and Mr Sang, ICC-01/09-01/11.
19  We are in open session.
20 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
21  Appearances.
22 MSRENTON: For the Prosecution appearances remain the same, your Honours.
23 MR NARANTSETSEG: For the victims it remains the same, your Honours. Thank
24 you.

25 MR KIGEN-KATWA: Your Honours, except for the absence of Mr Bosek, our team
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remains the same. Thank you.

MR HOOPER: And we're substantially the same as well.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Housekeeping matters. Today we will be sitting -- I believe that the schedule of
sitting for today was already communicated to everyone, but just to refresh our
memory we'll be sitting from 12 to 1 today and 1 to 2 will be the lunch break. We
will resume at 2 and continue until 3.30, and then resume again at 4 and continue “til
5.30. That's one item of housekeeping matter out of the way.

The next one and this is not strictly housekeeping is Mr Hooper, during our -- in the
excusal decision that we granted, pursuant to Rule 134 quater, condition number 9
as you remember was conditional excusal and the ninth condition is, "Any other
attendance directed by the Chamber either proprio motu, or other requests of a
party, or participant as decided by the Chamber."

Now, proprio motu -- the Chamber is preliminary with -- just so you have notice, we
will -- we are intending to direct the attendance of Mr Ruto throughout the
testimony of Witness 28 - just so you know - but we will take submissions on
Monday from the parties on the matter.

MR HOOPER: Very well.

PRESIDING JUDGE EBOE-OSU]JI:  Okay.

MR HOOPER: And at the moment we understand that it is, I think, P-28 and P-19
who are co-joined as prospective witnesses for that period of time. We would
appreciate the very clearest indication by the Prosecutor as to which witnesses are
definitely coming first out of those two. We understand it is P-28, but there's been a
lot of clutch slip from time to time as we've seen and given the amount -- the

voluminous amount of material relating to that witness, and to some extent 19 as
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well, we would very much appreciate very firm notice as to his coming first, and
perhaps we can have that indication this week. Well, I say this week, you know, by
the end -- by Wednesday of next week before we rise for that period. Thank you.
PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, I understand you requested a
hearing -- rather, some time to discuss something. Would we do that in -- we're
now in open session. Open or private?

MR STEYNBERG: Private session, your Honours, preferably.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

MR STEYNBERG: But before we do that if I can just respond to the issue raised by
my learned friend. The difficulty I have at this stage in giving firm undertakings is
that we do not have a schedule yet for the upcoming session after Easter recess.
Now, as learned friends have rightly pointed out, in some inter partes
correspondence, both witnesses, P-28 and P-19 are -- will be lengthy witnesses, they
have extensive interview notes running into several hundred pages and if they are to
be heard in the same session -- well, the Prosecution needs to know the length of the
session available to it before it can firmly confirm whether or not both of these
witnesses will be able to be heard. The alternative, of course, is that one of them
may or may not be --

PRESIDING JUDGE EBOE-OSU]JIL:  The Easter recess begins when?

MR STEYNBERG: 17 April, your Honours, and I believe it's in the beginning of
May. I think the first day after the recess is 5 May.

PRESIDING JUDGE EBOE-OSUJI:  Yes, but we are looking at the next session
which starts on 31 March.

MR STEYNBERG: Your Honours, no, I believe learned friend is looking beyond

that. The next two witnesses are not the witnesses mentioned by my learned friend
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1 for the next session; I think he's looking beyond, to the following session.

2  PRESIDING JUDGE EBOE-OSUJI: Okay.

3 MRSTEYNBERG: Again, I'm cautious about mentioning the names of witnesses in

4  open session.

5 PRESIDING JUDGE EBOE-OSUJI: Let's do this, let's pick it up on Monday and

6 then we'll take it, whatever, and if there's any confusion we will all sort it out. It

7 may well be that the confusion is from up here, but we will take it up on Monday.

8 Allright.

9 MRSTEYNBERG: Your Honours, as we are to go into private session I can briefly
10  mention now, so your Honours know -- are not on tenterhooks over the weekend, as
11 it were.

12 PRESIDING JUDGE EBOE-OSUJI:  Sorry?

13 MR STEYNBERG: So your Honours are not on tenterhooks over the weekend, as it
14 were.

15 PRESIDING JUDGE EBOE-OSUJI: So we go into private session.

16 MR STEYNBERG: Yes

17  PRESIDING JUDGE EBOE-OSU]JI: Let's go into private session then.

18  *(Private session at 12.12 p.m.) Reclassified into open session

19 THE COURT OFFICER: We are in private session, your Honour.

20 MRSTEYNBERG: Thank you, your Honours.

21  Let me be more specific then: For the coming session, the two witnesses which the
22 Prosecution have lined up are witnesses P-508 and P-469.

23  (Redacted)

24  (Redacted)

25 (Redacted)
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(Redacted)

(Redacted)

It is then for the following session after the Easter recess that we, the Prosecution,
had lined up the witnesses P-028 and P-019. We estimate that we would probably
need four weeks given the sort of estimates that the Defence are talking about for
their cross-examinations for these witnesses, but we think we could do it in a session
of four weeks.

I do note, however, that there is another matter scheduled to begin on 5 May which
may involve or which presently involves members of the Bench as well as members
of the Ruto Defence team, so I'm uncertain as to when we will recommence after the
Easter recess and for how long that session might be.

But I just flag that. I don't expect obviously your Honours will be able to give me
any indication of that today, but the sooner we do know the sooner I will be able to
give my learned friend the assurances he's looking for.

MR HOOPER: (Redacted)

(Redacted) but as far as I know if

that is the case then the session starting on the 16th will just involve 508 -- on the
31st, I'm sorry. Yes, I meant the 31st to the 16th.

PRESIDING JUDGE EBOE-OSUJI:  Is that 50 -- Prosecutor, what witness did you
say?

MR STEYNBERG: The first witness, your Honour, P-508, the second P-469.
(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

MR HOOPER: But there's no spare tyre, as I understand it, for that session, so if
one of them falls out we'll just have the one witness. I'm saying that because we
don't want to have a late, you know, addition. That's the position of any kind.
Post-Easter, and please correct me if I'm wrong, but my understanding is that we
commence another session in which case Mr Ruto would be expected to be here, in
any event, for the first several days.

I'm assuming that the witness that the Prosecution intend to call first in that session
is 28, and I've asked this morning that they give you and us the clearest clarification,
as it were, that by next week, by Wednesday, so that we can both prepare and also,
given your Honours' direction in respect of Mr Ruto, he can make necessary
arrangements in respect of his duties.

We've already expressed some concern to the Prosecution as to how long Witness 28
might take and whether it is going to be feasible to deal with both those witnesses
within the period of four weeks. We have our doubts about it. So perhaps my
friend can reflect on that again. Iknow he has to some extent, but we still entertain
doubts as to whether both those witnesses laid end-to-end can be dealt with within
the period of four weeks.

It might be, and this is what we've suggested, that on the assumption that Witness 28
is coming and will come for the post-Easter session, that we forget Witness 19 and
we have one of the other support witnesses, if I can put it like that.

There's a number of crime scene witnesses who are yet to come. There's one or two
experts who aren't long who might be able to be fitted in, but we'd submit that that
would be a more satisfactory and certain arrangement than the prospect of trying

both these witnesses and failing to fit them in within the time available.
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Both 28 and 19 are also extensive witnesses and so it would certainly be of assistance
to the Defence if we had either one of them - and I believe it is going to be 28 - and a
less-extensive witness to prepare. That would certainly assist us in every way.

And the final thing is, of course, we don't know when the post-Easter session is
going to start for the reasons, of course, that we've heard and, of course, we know, as
my friend said, that Mr Khan's involved in that case, as indeed are some of the
Bench.

So, again, if we could have clarification on that, and I hope by next week, that would
again help us and help Mr Ruto in terms of planning his life and duties. Thank you.
MR KIGEN-KATWA: Your Honours, on our part we would -- we just pray for
certainty. We request that the Prosecution comes out in good time with clarity as to
whether or not we will be having two witnesses in the next session and who those
witnesses are.

It would be our suggestion that (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Lastly, your Honours, we would also anxiously wish to know the schedules that
obtain after the Easter, what -- what are the time -- what are the schedules for the
sittings after Easter. Thank you, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg, of the two issues on -- one of the
three issues, taking it from the perspective of Mr Kigen-Katwa's submissions, the

three matters he presented, the last of which is for the Bench, that is indicate the
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1  schedule, you also indicated that for the session after Easter, we will be
2 communicating that schedule to you hopefully today. If not today, by next week
3 you will be getting it.
4  But the other two issues: The back-up -- a back-up witness for the session
5 commencing 31 March. It's something for you to seriously think about so that we're
6 not surprised, as it were, because we cannot claim surprise if that sort of eventuality
7 matter realises.
8 The second matter of whether the two witnesses can fit into a four-week period for
9 the after-Easter session, I encourage all sides to think about -- get together on this
10  and try and see what you can do to come up with a proposal since the two
11  sides -- when I say two sides there are more than two sides but you know what I
12 mean - know the contours of the -- that matter in much greater detail. Think about
13 itand see.
14 MR STEYNBERG: Iam advised, your Honours.
15  Which brings me then to the second issue, the matter which I sought to raise this
16  morning, and I do so, your Honours, in light of (Redacted)
17  (Redacted)
18 (Redacted)
19 (Redacted)
20 (Redacted)
21 (Redacted)
22  (Redacted) raises, once again, concerns about the
23  manner in which the Defence are conducting these investigations.
24  Now, I'm conscious that on the last occasion when I raised this Mr President

25 indicated that it is permissible obviously for the, and I conceded, for the Defence to
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1 conduct their investigations.
2 Your Honours noted that provided this was kept reasonable and that due caution
3 wasexercised. And, indeed, Mr Khan in his response indicated, and I refer to
4 edited transcript 97, page 11, from line 17, "When we've spoken to our witness - all of
5 our witnesses - we don't reveal that who the focus of our investigations are. We
6 don't"
7 Now, the second issue that -- well, the second matter which has caused concern to
8 the Prosecution in this regard is (Redacted)
9 (Redacted)

10 (Redacted)

11  (Redacted)

12 (Redacted)

13 (Redacted)

14  (Redacted)

15 (Redacted)

16  And the contents of this document, and subsequent investigations of prior

17 documents disclosed, lead the Prosecution to wonder whether, in fact, the Defence is

18  exercising the sort of due caution to which your Honour referred on the last

19  occasion.

20 (Redacted)

21 (Redacted)

22  (Redacted)

23  (Redacted)

24  (Redacted)

25 (Redacted)
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

which we submit is not the proper way to conduct investigations.

And in this regard I refer your Honours to the protocol which this Chamber has
previously constituted, handed down in its decision 449, the annex thereto, in which
the following orders are made at paragraph 19, "Parties and participants shall not
disclose to the public any confidential material obtained in the course of proceedings
before the ICC, except to the extent it proves to be necessary and inevitable for their
investigations and/or preparation of the cases. In cases where such disclosure may
reasonably be seen as inconsistent with specific conditions of confidentiality
applicable to document or information, the party or participants may only disclose it
with the leave of the Chamber."

And the following paragraph, "Should it become necessary for the purposes of
conducting investigations and/or preparation of the case, to refer to the identity of
any individual who is or has been involved directly or indirectly in the activities of
the Court, the parties and participants shall in no circumstances reveal (1) that the
person is involved directly or indirectly with the activities of the Court, or (2) the
nature of such involvement."

I'm being told to slow down.

Other relevant paragraphs include paragraph 22 which requires, "Parties disclosing
any identifying information to keep a log thereof, whether it relates to witnesses or

their family members," and paragraph 34 which, "Enjoins all parties and participants
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to be conscious of the possible danger that their inquiries may pose to witnesses,
members their families, or others at risk."

Now, in this regard, the Prosecution makes three requests: In first instance, we
request disclosure by the Ruto Defence of (Redacted)

(Redacted)

(Redacted)

(Redacted)

Secondly, the Prosecution requests the Defence to disclose all of the redacted source
metadata of the documents which they have disclosed to date, and if they consider
that there are good reasons not to disclose this information to the Prosecution,
bearing in mind our own protection obligations, then we request that they justify the
non-disclosure to the Chamber and Prosecution.

And, thirdly, we request the disclosure of the logs kept by the Defence for witness
contact in connection with (Redacted)

(Redacted) so that we may determine the extent to any possible breach of
confidentiality and, in consultation with the VWU, take any preventative measures
that might be required to protect the safety of (Redacted)

(Redacted)

In the event that the Chamber is not minded to grant the Prosecution access to these
documents, we request that the Chamber themselves request access to these
documents and, in consultation with the VWU, take whatever steps the Chamber
deems necessary in light of the Chamber's obligations under Article 68(1).

Your Honours, those are my submissions.

PRESIDING JUDGE EBOE-OSUJI: I take it then that your three requests, the

objective is to see whether any remedial measures will be necessary by the VWU,
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remedial in the sense that if there's been any compromise of witness protection
measures, so those may be corrected? Would that be a fair understanding of the
objective of your request?

MR STEYNBERG: Your Honours, that is certainly the primary objective, but there
is also a secondary objective, and that is that if the manner in which the Defence are
conducting their investigations may reasonably be expected or believed to be putting
witnesses at risk, then in due course the Prosecution may seek an order from the
Chamber that those -- the manner in which they conduct their investigations be
altered and to be brought in line with the protocol. But that is a future matter, but I
don't wish the Chamber or my learned friends to be under any misapprehension that
that might be an eventual goal.

PRESIDING JUDGE EBOE-OSUJI: All right. You outlined the two directions of
the disclosure to you, or to the Chamber, would -- also disclosure of the material to
the VWU alone for their own assessment work?

MR STEYNBERG: Your Honours, it would work for the -- for the primary purpose,
but not for the secondary purpose. We would -- although we accept that the VWU
are the mandated experts when it comes to protection of witnesses, we do like to
think that the Prosecution has some expertise in this area too. We also have a
relationship with the witnesses, so we would like to be in a position to provide the
necessary input as well.

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, are you in a position to respond
Now or --

MR HOOPER: Yes, I can, subject to perhaps opportunity to add perhaps some
observations perhaps later --

PRESIDING JUDGE EBOE-OSU]JI: The reason I ask that --
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MR HOOPER: -- at 2 o'clock.

PRESIDING JUDGE EBOE-OSUJI:  Yes. The reason I ask you that question, so we
don't do it twice --

MR HOOPER: No.

PRESIDING JUDGE EBOE-OSU]JIL:  -- it would be preferable for you to make
submissions on this matter once and for all.

MR HOOPER: Yes.

PRESIDING JUDGE EBOE-OSUJI: And I notice that all members of your team are
not with you as we speak, and I do not know to what extent that you had notice of
this application being made by the Prosecutor in good time to have consulted with
your colleagues for now. So that's why I say if you do need some time to consult
with your colleagues so that we can have one comprehensive response, let us know.
We don't want to go back and forth and hold different hearings on it.

MR HOOPER: Well], let me -- let me raise it at 2 because I had no notice of this until
a moment ago.

PRESIDING JUDGE EBOE-OSUJI: Would you then need some time for
consultation and then --

MR HOOPER: Well, I would have thought -- as far as I know, I can -- I'll be able to
be in contact by telephone, and I can give you my response at 2 o'clock. If there's a
difficulty in communication, of course, I'll let you know then and we can perhaps
address it next week. Ishouldn't think there's going to be a problem in dealing with
the matter.

And in the meantime, perhaps between now and 2 o'clock, I wonder if my friend
could give some thought to when he says "... not the proper way to conduct

investigations,” what alternative there is. Thank you.
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PRESIDING JUDGE EBOE-OSU]JI: Mr Kigen-Katwa, although you've not been
implicated in this directly, but you also have an opportunity to discuss it because the
protocol to which Mr Steynberg referred is a matter that also concerns you, and if
there is any eventual alteration to it or supplement by oral ruling, it's something that
you also should be interested in, isn't it?

MR KIGEN-KATWA: Thank you very much, Mr President, for the invitation.
Considering that the target of Mr Steynberg's concerns is the Ruto team, I request to
be allowed to come back to the issue after hearing what the Ruto team's position is.
Thank you.

PRESIDING JUDGE EBOE-OSUJI: All right. We will invite the witness into the
courtroom for the testimony to continue. It will be for 20 minutes and then we will
adjourn.

Blinds down, please.

*(Closed session at 12.39 p.m.) Reclassified into open session

THE COURT OFFICER: We are in private (sic) session, your Honour.

(The witness enters the courtroom)

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Witness, welcome back.

Before I continue, we should go into open session.

(Open session at 12.41 p.m.)

THE COURT OFFICER: (Interpretation) We are in open session, your Honour.
PRESIDING JUDGE EBOE-OSUJI: Thank you.

Witness, I was welcoming you back to the courtroom. We will continue with your
testimony today, but we will be rising in about 17 minutes or so for our lunch break,

but we might as well start and ask you a few questions before we rise again shortly.
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And Mr Hooper will continue his cross-examination. Mr Hooper.

MR HOOPER: Thank you, your Honour.

PRESIDING JUDGE EBOE-OSUJI: We are in open session.

MR HOOPER: That's fine. We've got documents to admit, but perhaps it would
be best done at the conclusion of my questions and we can then have provided the
Registry with a list as well to facilitate that.

PRESIDING JUDGE EBOE-OSU]JI: And how long -- how long are you going to
remain with this witness? You remember you had indicated that you hoped to
have finished yesterday.

MR HOOPER: Yes, indeed, but we lost about an hour's time yesterday with various
things happening, you may recall. And so this morning plus an hour, I hope to
conclude. Plus an hour. So some time into the next session, as we're sitting of
course two sessions this afternoon, so I'll certainly be finished by the conclusion of
the next session. Certainly by then.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

Mr Kigen-Katwa, how much time would you need?

MR KIGEN-KATWA: Your Honours, very approximately five sessions. I will try
to reduce it from that, but my estimate is about five sessions.

PRESIDING JUDGE EBOE-OSU]JIL:  Put a definite time on it. When do you -- when
you say five sessions, that takes us to when, Tuesday or Monday?

MR KIGEN-KATWA: Iwould put it Tuesday first session, but possibly I could do
it by close of business Monday. But just as a precaution, I request that my time
allotment be estimated at the close of the first session of Monday -- Tuesday.
PRESIDING JUDGE EBOE-OSU]JI:  Of Tuesday.

MR KIGEN-KATWA: Tuesday, yes.
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PRESIDING JUDGE EBOE-OSU]JI:  But you will try your best to wrap it up before
the end of the Monday sessions?

MR KIGEN-KATWA: I will, your Honours

PRESIDING JUDGE EBOE-OSUJI:  All right.

Mr Hooper, please.

WITNESS: KEN-OTP-P-442 (On former oath)

(The witness speaks Swahili)

QUESTIONED BY MR HOOPER: (Continuing)

Q. Yes, hello, Witness, again. And are you -- are you all right? Are you
comfortable there?

PRESIDING JUDGE EBOE-OSU]JI: Mr Hooper, we can reduce the transcript and
the interpretation that goes on to these things -- into these things, rather.

MR HOOPER:

Q.  Now, I would like you to help me in respect of a few matters in your evidence
just to clarify certain matters and I want to take you back in your evidence to the
Monday, that's 31 December, that's New Year's Eve. Do you remember you told us
how you were in town and you saw Elijah Lagat with his loud speakers? Do you
remember telling us that?

A. Please repeat your question.

Q.  Monday, 31 December, do you remember telling us how you were in town,
you saw Elijah Lagat? Do you remember telling us about that Monday, 31
December?

A. Yes, I said that.

Q.  Yousaid you were in town at the commercial centre. Can you tell me this:

Why were you there that day?
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A. I beg your pardon? Idon't understand your question. You're talking about
the trading centre in town. Do you want me to answer -- well, what place do you
want me to answer about?

Q.  Where were you when saw Elijah Lagat and others?

A. (No interpretation)

PRESIDING JUDGE EBOE-OSU]JI: Wait. Wait one second. One second.

THE WITNESS: (Interpretation) I think you read my statement.

PRESIDING JUDGE EBOE-OSUJI:  We'll go into private session briefly.

*(Private session at 12.48 p.m.) Reclassified into open session

THE COURT OFFICER: We are in private session, your Honour.

PRESIDING JUDGE EBOE-OSUJI: Ms Renton, you were rising.

MS RENTON: Just two very small matters. One is a small concern that the answer
the witness could give may involve some identifying information, and the second is
for my learned friend to indicate again the date because I noticed that the witness
did in fact see Mr Lagat on two occasions and so if he could just be very clear in his
questioning.

MR HOOPER: Yes, that's certainly fair. We are in private now.

Q. We are in private session, so you can say -- speak openly at the moment. I
asked you what you were doing in town that day, 31 December. Can you tell us,
please?

A. When I saw Elijah Lagat in town -- if you read my statement, you will see that
I was going (Redacted)

(Redacted)

Q.  Allright, that's fine. So you'd gone into town. Had there been any

disturbances on the night of the 30th?
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A. I don't understand the question that you're asking me.

Q.  The night of 30 December, the night of the election results, were there any
disturbances in Kapsabet?

A. Yes. There were disturbances, even violence before the winner was
announced, the winner of the elections. It was after that people were torched, that's
when the violence began.

PRESIDING JUDGE EBOE-OSU]JI: Mr Hooper, it seems to me that that last answer
could have been given in public session. The point now is do you anticipate any
other identifying question to take it now, or do we go --

MR HOOPER: I'm taking my friend's advice and understandably -- and I
understand why. There's another question, so there's a possibility I might get some
details -- specific details.

Q. So let me just ask you this: On the morning of the 31st -- what time did you
go into town? What time did you see Elijah Lagat? That's my question. What
time did you see Elijah Lagat, approximately?

A. I saw Mr Lagat at about 1.30 in the afternoon. There were some people with
him, some people were heading towards town and I joined the crowd of people that
were going towards the town. You see, (Redacted)

(Redacted)

Q.  Did you think that that might expose you, a Kikuyu, to risk?

PRESIDING JUDGE EBOE-OSU]JI: Mr Hooper, you may need to make that
question clearer.

MR HOOPER: All right.

Q.  Did you think going into town, being out in public, might be risky for you as

you are Kikuyu?
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A. Yes, it could have been risky for me.

Q.  Yousaid in evidence that you went, you followed the crowd and that,
"Nobody would recognise me." Would I be right to say that people would
recognise you as being Kikuyu?

A. I would like to tell you this: (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

There were people who had come from elsewhere, so no one could have recognised
me as being Kikuyu. No one in the crowd could have recognised me. Ididn't have
any dealings with any of the people in the crowd.

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Q.  Now, a few days ago you were asked by Ms Renton, at page 6 of T-99, at the
bottom.

Question: "Witness, did you continue going with the crowd to the stadium?"

And you replied this: "Yes, I continued to go along with the crowd. You see, I had
been (Redacted) when the crowd arrived, so I joined them and followed them

and no one would have been able to recognise me in such a huge crowd, so I
followed the crowd right to town."

Now, you said there you'd been (Redacted); is that right or not? Had you
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been (Redacted) on the 31st?

A. I'm going to answer your question. Everything that a human being can do
by way of an activity or a business, it depends on one's needs. (Redacted)
(Redacted)

(Redacted) So it was part of my (Redacted). That's

how it came to be that I slipped into the crowd and went with the crowd all the way
to the town. And no one recognised me. If someone was able to recognise me,
why didn't the person recognise me that day?

Q.  Allright.

MR HOOPER: Your Honour, I see the time.

Thank you, Madam Witness. I've got a few more questions to ask you after the
luncheon adjournment.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you, Mr Hooper.

Witness, we will take our lunch break now and then we will come back at 2 o'clock.
Blinds down, please, and usher the witness out.

*(Closed session at 13.00 p.m.) Reclassified into open session

THE COURT OFFICER: (Interpretation) We are in closed session, your Honour.
(The witness stands down)

PRESIDING JUDGE EBOE-OSU]JI:  Court will rise.

THE COURT OFFICER: Allrise.

(Recess taken at 1.00 p.m.)

(Upon resuming in open session at 2.07 p.m..)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.
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1  Mr Hooper, you were going to speak to the matter of the Prosecutor's requests.

2 MRHOOPER: Yes. Well, I've had the opportunity of speaking to Mr Khan, who is

3  shall I put it rather --

4  PRESIDING JUDGE EBOE-OSUJI: I'm sorry. Thanks. Private session for this.

5 *(Private session at 2.08 p.m.) Reclassified into open session

6 THE COURT OFFICER: (Interpretation) We're in private session, your Honour.

7 PRESIDING JUDGE EBOE-OSUJI: Thanks.

8 Please proceed.

9 MRHOOPER: Iwas able to speak to Mr Khan, who as you know has the general
10  direction of the case on behalf of Mr Ruto, who expressed over several minutes some
11  degree of concern at Mr Steynberg's application and the possible motives behind it.
12 The essential problem as I understand it arose or probably in Mr Steynberg's mind
13  arose as a consequence of seeing (Redacted)

14 (Redacted) There is no question of disguising in any way the

15 nature and methods of Defence investigations in this case.

16  And in drawing the Court's attention to (Redacted), Mr Steynberg expressed his

17  opinion that it was not the proper way to conduct investigations. And this isn't the
18 first time in recent days that Mr Steynberg hasn't made a fairly unconcealed criticism
19  of Defence modus operandi, and criticisms which we resist and find deeply

20  objectionable.

21 (Redacted)

22  (Redacted)

23  (Redacted)

24  (Redacted)

25 (Redacted)
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(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

(Private Session)

ICC-01/09-01/11

The point is that when one then says it is not the proper way to conduct an

investigation, it really does beg the question: What is the proper way in such

circumstances to conduct an inquiry, an investigatory inquiry of someone seeking

information?

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)
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1 (Redacted)

2  (Redacted)

3  (Redacted)

4  (Redacted)

5 (Redacted)

6 (Redacted)

7 (Redacted)

8 (Redacted)

9 (Redacted)
10 (Redacted)
11  (Redacted)
12 I'm frankly -- having thought about this over lunch and adjournment, I'm at a loss
13 really to understand Mr Steynberg's point. We have to investigate the case. Is he
14 suggesting we don't?
15 As for the points that are raised, his first request was for disclosure of (Redacted)
16  (Redacted) My friends have
17  no objection over and above (Redacted)
18 (Redacted) but there is an issue of confidentiality
19 here, because not (Redacted) necessarily lead to the production of evidence.
20  Secondly, the Prosecution ask that we disclose all the redacted source metadata,
21  which is the very -- well, the information as to the provenance really of material.
22 And the only difficulty with that is this, that that metadata might very well say we
23  got (Redacted)
24  (Redacted) That is confidential, and I think the Prosecution would

25 respect that.
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

So they in the main do hear about this. And we have no objection about revealing
metadata, subject, of course, to our need to keep some elements confidential from
time to time, but we are in that respect relatively speaking I think as a Defence team
in these investigations an open book. We don't have problems.

PRESIDING JUDGE EBOE-OSUJI:  So you have no objection to disclosing the --
MR HOOPER: We will review the metadata that's requested.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

MR HOOPER: Well, "Disclose all of the redacted source metadata of the documents
which they have disclosed to date." Soit's very broad. Let me say at this stage that
we have no objection to disclosing that to you, the Bench, not to the Prosecution.
But a large part we can disclose to the Prosecution, and we have effectively, albeit in
another way, because we've revealed (Redacted) SoIdon't

think that's going to be a problem, except, as I say, perhaps for some particular
sources that demonstrate perhaps, well, (Redacted)

(Redacted)

(Redacted)

PRESIDING JUDGE EBOE-OSUJI: So what you are saying is that, I want to
understand what you say, you have no difficulty disclosing the whole lot to the
Chamber, one?

MR HOOPER: Yes.
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1 PRESIDING JUDGE EBOE-OSU]JI:  All right. And beyond that, you can even
2  disclose some more to the Prosecution subject to the need to keep certain of the
3  sources unidentified or redacted?
4 MRHOOPER: Yes, I think that reflects our position. And we do so on a voluntary
5 basis and not in any way as a concession that we have a duty to do it.
6 PRESIDING JUDGE EBOE-OSUJI: All right.
7  MRHOOPER: That's quite an important point.
8 PRESIDING JUDGE EBOE-OSUJI: And then as regards the Prosecution, that would
9  be disclosing more than you've done to them so far?
10 MR HOOPER: Well, I'm saying it's to be reviewed, because I think there might be a
11  substantial amount of metadata that's been open in any event. And as I say, when
12  it's entered and first disclosed, the reason that much of it is redacted as it were or
13 information is not provided is because it would -- because of the way the timing of
14 these things actually indicate to the Prosecution (Redacted)
15 (Redacted)
16  So we don't, we don't feel that we should be in that position.
17  But, as I say, this is information relating to documents that are produced normally in
18 the course of cross-examination, and so once the cross-examination is over in the
19 main we won't have a difficulty in revealing that information. So it's an ex post
20 facto position.
21  PRESIDING JUDGE EBOE-OSUJI: Now, a third possibility, which I broached when
22  I'was asking the Prosecutor questions, the VWU, would you have difficulty
23  disclosing information in the identical manner to the VWU as you give it to the
24 Chamber?

25 MR HOOPER: If the Chamber feels that any particular aspects needs to be
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disclosed, then we'd like to comment on that before providing it to VWU. So we're,
as it were, submitting this to you on a voluntary basis to you, the Judges, to be the
arbiter, if necessary.

PRESIDING JUDGE EBOE-OSUJI:  And in doing that, in doing that, you will
highlight the material you would not want disclosed to the Prosecutor?

MR HOOPER: We'll do that, yes. How long that would take, I wouldn't like to
say. Ihaven't discussed that. ButI dare say that can all be done.

This third matter is objectionable, what the Prosecution repeatedly referred to as a
tishing expedition, and we get the impression really what the Prosecution is trying
to do is stymie our investigations having conducted none -- no proper investigations
themselves.

PRESIDING JUDGE EBOE-OSUJI:  On the logs of contact?

MR HOOPER: Yes.

PRESIDING JUDGE EBOE-OSUJI: But it is only in relation to (Redacted), isn't it,
(Redacted)

MR HOOPER: Well, all right. Can I reserve my position on that, because I don't
think that's been fully discussed? I dare say there isn't a problem with that, but
there may be a problem in principle. I can see that. There is no proper or good
cause why they should have that. It's rather analogous or -- I mean, we keep
asking, for example, for records of the interviews the Prosecution are having in
prepping their witnesses, and we're not getting access to that. And in a way, this is
perhaps very different but analogous to that kind of situation, but --

PRESIDING JUDGE EBOE-OSU]JIL:  See, see, the thing, Mr Hooper, yes, of course,
the Prosecutor did say that the motive for their application is rather multiple in the

sense that it isn't only for remedial purposes if there has been some compromise to
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protection. But then he does say that is the primary concern, to see if any remedial
measure might need to be taken by the VWU, and perhaps they to correct any
compromises that might have been made to witnesses and for possibly victims.

MR HOOPER: Well, it's all "may" and "might" and not founded in fact on anything
of substance. It rather generates a slur on the Defence methods, which is wholly
unfounded. The Prosecution can't point, I suggest, to any single proper foundation
for asking the Defence, for suggesting that's been a problem with Defence
investigation.

And we must remember that we have and are exercising an accused's right to
investigate the case. And we come back to those original comments by Mr
Steynberg relating to the nature of this investigation as being not the proper way.
It's a thoroughly proper way. And if you take away that suggestion, there is no
foundation for this examination, which effectively is what it is, of the Defence to
which we take understandably and are sensitive to an exception.

(Redacted) any breach of confidentiality, we know that

we are under an obligation that if and when we sense or feel that a witness's
identification has been revealed to react to that. And I invite you, the Judges, to
have confidence that we're doing again in the words of the protocol "no more than is
necessary" in our investigations, but necessary, and that in the event of any belief on
our part that a witness's identity as a witness has been in fact compromised, we will
and are obliged to react to that and we will.

This has really been a fishing expedition on the part of the Prosecution accompanied
by an implicit slur on genuine and proper Defence methods.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Kigen-Katwa?

MR KIGEN-KATWA: Mr President, I adopt the position taken by Ruto's team.
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PRESIDING JUDGE EBOE-OSUJI: Mr Narantsetseg?

MR NARANTSETSEG: Your Honours, if you'll allow me? Thank you very much,
Mr President, your Honours. We have talked to Mr Nderitu, who is based in
Kenya, and have received his instruction, your Honour.

Your Honour, as counsel appearing on behalf of the victims, we have been very
alarmed and we take this matter - this matter raised by the Prosecution - very
seriously. Your Honours, in order to keep intact the fairness and integrity of these
proceedings and protect victims and witnesses, your Honours, the parties must do
everything in their power to comply with the relevant statutory provisions and
decisions of your Chamber, your Honour.

In our respectful submission, your Honour, if proven, the fact that the Ruto Defence
may have (Redacted)

in other cases we don't know the extent of it at this stage, your Honours, but it could
have also been (Redacted)

Your Honour, in our respectful submission, this sort of method, investigation
method constitutes a clear violation of the terms of the decision on protocol
concerning the handling of confidential information.

Your Honour, the provisions of this decision and the protocol are very, very clear,
the parties and participants shall not disclose to the public, including any third
parties, any confidential information contained in the course of these proceedings,
your Honour, unless such disclosures are necessary and inevitable.

Your Honours, we could have easily in such a situation as our Prosecution's counsel
suggested, the Defence could have (Redacted)

(Redacted)

(Redacted)
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(Redacted)

Your Honours, therefore, in any case, your Honour, if there has been any doubt as to
the legitimacy or the legality of these methods, the parties and participants are
required to come to you and ask leave from your Honourable Chamber. And to
this regard we note that no request has been asked or neither granted.

Therefore, your Honours, we on behalf of Victims, we support the Prosecution's
request and we pray that your Chamber takes all the necessary measures in order to
protect the safety and well-being of the witnesses and victims and their families as
you are obliged under Article 68(1) of the Rome Statute.

Your Honours, I conclude shortly. In addition, your Honour, in order to prevent
similar breaches of confidentiality from reoccurring, should the Chamber find that
the Ruto Defence has indeed breached the protocol concerning the handling of
confidential information, we request that the Chamber order the Defence counsel to
provide assurances to the effect that these breaches will not happen again. This
concludes our submission, your Honour. Thank you.

MR STEYNBERG: Thank you, your Honours. Inote my learned friend's
discussion with Mr Khan and Mr Khan's speculation about the motives of the
Prosecution behind this. I am grateful, however, he's concentrated more on the
merits rather than speculation.

And I submit, your Honours, that the Defence, the umbrage the Defence have taken
to the implied slur upon them really needs to be put into perspective. The Defence
have certainly not shrinked (sic) from criticising the Prosecution's methods, the
extent of their investigations and any and all other aspects of this case. We take it in
our stride, because that's the sort of thing we expect, and I would suggest that

perhaps we should just concentrate on the merits of the submissions.
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Now, my learned friend has asked: What is the proper way to conduct this sort of

investigation? Well, let me make some suggestions. (Redacted)

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

(Redacted) This is a situation unlike any we have seen

before in this court. And in the Prosecution's submission, extra diligence is

required in the circumstances of this case where we have seen the huge interest in

the case. We have seen speculation both on the ground and in the public media

about the identity of witnesses.

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

7.03.2014
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taking into account the importance of the evidence and weighing that against the
potential risk and of course any other mitigating factors that can be put in place.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

PRESIDING JUDGE EBOE-OSUJI:  You mean (Redacted)

(Redacted)?

MR STEYNBERG: Indeed. Imisspoke. (Redacted)

Then on the responses to the specific relief requested, I think I make myself clear, but
let me clarify myself, the only (Redacted)

(Redacted)

(Redacted)

So we submit it is limited, and the (Redacted) provide sufficient

justification for that request.

As regards the redactions, the Defence say that they're not obliged to provide this
information. Well, we would take issue with that. Clearly the Defence have the
right to remain silent. They can choose to play their cards close to their chest and
not reveal (Redacted) until the Defence case rolls around. But we

submit that where they're going to (Redacted)

(Redacted)

(Redacted)

(Redacted) And unless

the Defence are able to justify why the necessity to withhold that information, we
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submit that we should be provided with that.

Now, we are bound by Article 68. We are also bound by the witness contact
protocol.  So if they notify us that (Redacted)

(Redacted) So I'm afraid I don't see

what the reluctance is of the Defence to provide that information.

Then finally relating to the logs, I'm surprised my learned friend calls this a fishing
expedition, because we submit that, unlike the Defence requests to date for access to
the witness preparation, we have laid a proper foundation therefore. There is a
factual foundation. There is evidence from (Redacted)

(Redacted) and we

submit that there is sufficient cause for concern there to justify the relief we seek.
Thank you, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Mr Hooper --

MR HOOPER: Yes.

PRESIDING JUDGE EBOE-OSUJI: I call upon you --

MR HOOPER: There is measures --

PRESIDING JUDGE EBOE-OSUIJI: I call upon you to, if you can, briefly respond to
the matter of the Prosecutor's suggested manner of inquiry. Is there no point that
what he says, that rather than (Redacted)

(Redacted)

(Redacted)

(Redacted) Isn't there some

good sense in that suggested approach? It strikes me that there is good sense to it.

What do you think?
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MR HOOPER: Well, just take us away from (Redacted) for a moment and think about
conducting an investigation. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted) At some point during an investigation

you're going to have to grasp that nettle.

PRESIDING JUDGE EBOE-OSU]JI: That is, that is, one can see that if there isn't
concern about (Redacted)

(Redacted)

(Redacted) But that is not the case. We have a situation where there

are concerns about witness protection, and orders have been made to that effect, it
may require that we don't just (Redacted) isn't it?

MR HOOPER: One also has to take into account that we, despite appearances, we
don't have unlimited assets by any means. We have a relatively small and
dedicated team, just I think at the maximum four people in the field, three to four
people moving about a big country, by the way. (Redacted)

(Redacted)

(Redacted)

I listen with incredulity at what Mr Steynberg just suggested as a modus operandi.
I have to say, I can't resist the comment of saying it's quite clear he hasn't conducted
any investigations. (Redacted)

(Redacted)

(Redacted)
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(Private Session)

(Redacted)
(Redacted)
PRESIDING JUDGE EBOE-OSU]JI: Yes. Imean, I see where the concern is, where
you are going with that. But that doesn't apply in every case, does it?
MR HOOPER: Well, it did in his example. And what a nonsense thatis. And
(Redacted)

(Redacted)

(Redacted)

There is a sensitivity about it, I can understand that, but it's necessary.
What's the alternative? (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

PRESIDING JUDGE EBOE-OSUJI:  All right, Mr --
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MR HOOPER: Ican't see an alternative, really. I can't see a practicable alternative
in terms of that kind of investigation. (Redacted)

(Redacted)

PRESIDING JUDGE EBOE-OSU]JI:  All right. Mr Hooper, can you wrap it up in
one minute so we can continue with the witness's testimony?

MR HOOPER: A general point. The Defence has limited manpower, tight
timeframes. We have to be economic with our time. We have to be effective with
our time. (Redacted) It'sa wholly

reasonable step. (Redacted)

(Redacted)

(Redacted)

(Redacted)

I'm frankly at a loss to understand to what extent VWU remedial action is really
practicable.

PRESIDING JUDGE EBOE-OSUJI: We will see. We will look to that.

MR HOOPER: Yes.

PRESIDING JUDGE EBOE-OSUJI: Okay. We'll leave it at that for now.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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1 (Redacted)
2  (Redacted)
3  (Redacted)
4  (Redacted)
5 (Redacted)
6 (Redacted)
7 (Redacted)
8 (Redacted)
9 (Redacted)
10 (Redacted)
11  (Redacted)
12 PRESIDING JUDGE EBOE-OSUJI:  All right. We will leave it at that.
13 Mr Hooper, you will disclose the material you promised to disclose to the
14 Chamber --
15 MR HOOPER: Yes.
16  PRESIDING JUDGE EBOE-OSU]JI:  -- and which you said you would give to the
17  Prosecution? So effectively the situation is that you will disclose everything to the
18 Chamber, isn't it?
19 MRHOOPER: Yes. Idon'tknow what timeframe and, as far as is practicable, the
20 metadata might -- it's going to take some time I would have thought.
21  PRESIDING JUDGE EBOE-OSUJI:  Can you give an estimate?
22 MRHOOPER: Ican't. It'snotan area thatI'm particularly very strong on, I must
23  confess. If you give me a moment, I might be able to find out.
24  Yes, we think we can do it within three weeks.

25 PRESIDING JUDGE EBOE-OSUJI:  All right.
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(Private Session)

Mr Steynberg, what do you say to that?

MR STEYNBERG: Your Honours, I realise there is a fairly large amount of
metadata and that the three week -- (Redacted)

(Redacted)

(Redacted) I wonder whether they could be prioritised and perhaps within a week?
We would be grateful.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

Mr Hooper, let's see what -- do your best within one week --

MR HOOPER: Yes, sir.

PRESIDING JUDGE EBOE-OSUJI:  -- to provide the information.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

MR HOOPER: Can Ijust say I've been told by those behind me, who are rather
more au fait with this field than myself that, in fact, if Mr Steynberg looks at the
material, he'll be able to discern himself very much of it. It's transparent. So, for
example, (Redacted)

(Redacted)

So that kind of information, and I'm told that much of this information is of that
nature. In other words, if he does his homework it's not difficult and, as I say,
within a week we will provide the material. There is no --

PRESIDING JUDGE EBOE-OSU]JI: Let's leave it at that, within the week.

MR KIGEN-KATWA: With your permission, Mr President, I just wanted to put on
record that there are instances when we have done joint investigations with the Ruto
team, and (Redacted) referred to, at least ['ve seen two, relate to

Sang's investigations.

In terms of the disclosure requested or asked for by the Prosecution there are aspects
of the investigations that we did jointly will also be passed on to the Chamber
through the Ruto Defence team, but I just want that understanding to be there, that

instances where issues affecting Sang have been referred to should be understand as
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being founded on joint investigations, Mr President.

And, Mr President, with your permission again, quite clearly at this rate I will be
requesting for a review of my time allocation kindly to probably close of day of
Tuesday.

PRESIDING JUDGE EBOE-OSU]JI: Okay. We will stop the -- that is a hint from Mr
Kigen-Katwa we need to get on with it, and that's exactly what we are going to do.
Blinds down and bring in the witness.

*(Closed session at 2.56 p.m.) Reclassified into open session

THE COURT OFFICER: (Interpretation) We're in closed session, Mr President.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

(The witness enters the courtroom)

PRESIDING JUDGE EBOE-OSUJI: Do we go to open session immediately, Mr
Hooper?

MR HOOPER: Yes, we can.

PRESIDING JUDGE EBOE-OSU]JI:  Open session then.

(Open session at 2.58 p.m.)

THE COURT OFFICER: (Interpretation) We're in open session, Mr President.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Witness, welcome back. Mr Hooper will continue his questions.

Mr Hooper, you need to tell us when you'll finish.

MR HOOPER:

Q. Yes. Well, Madam Witness, welcome back. It's now 3 o'clock. We've been
discussing a bit of law without you. We've got half-an-hour now to sit, and then I'll
tinish hopefully by the end of the next session.

PRESIDING JUDGE EBOE-OSU]JIL:  Please proceed.
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MR HOOPER:

Q. We were talking, Madam Witness, about the Monday, 31 December, and you
were telling us how you were in town and at about 1.30 you saw Mr Elijah Lagat,
who is the member for parliament for the area. In fact, he would have just have

won his election a few days earlier; is that right?

A.  Yes, they just won the elections.

Q. Are you sure it was 31 December that you saw him?

A. Yes.

Q. And, of course, you saw him again on 3 January you told us. That's right,
isn't it?

A. Yes.

Q. Now, I'm just going to read out a paragraph from your statement to you.

And for those with the statement, it's at paragraph 102. 1It's tab 1 of the
Prosecution's bundle. It's also in the larger bundle that is probably most easily
accessed with the Prosecution's bundle.

Now, I'm going to read this to you, so please listen. This is a paragraph that falls
under a general description headed, "Demonstration at Kapsabet, Kipchoge
Stadium, 31 December 2007," and you see MP Elijah Lagat with his loud speakers.
And in paragraph 102, you say this:

"He announced that the demonstrations were starting all over the Rift Valley at the
same time. Kalenjins turned out for the demonstration in huge numbers. They
arrived on foot and vehicles. The vehicles were coming from Lesos, Nandi Hills,
Kaptel, and Kabiyet. Iknow this because of the markings and writings on the
vehicles. They arrived in town and started moving towards the stadium, and when

they were opposite the police station there ..." -- "... when they were opposite the
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1 police station, there was a big poster of Odinga. So they stopped, looked at the
2  poster and shouted, and started shouting, quote, 'No Odinga, no peace. All
3 Kikuyus must go." They then knelt and prayed there."
4 And you go on to say in the next paragraph that they continued towards the
5 stadium, and at the end and you say that:
6 '"They were making a moaning-like sound that was very co-ordinated, because it
7 started at the front and then spread to the back as far back as three kilometres into
8 thecrowd. At the front of the crowd, there were Kalenjin men and youth, and at
9 the back there were women, older people, and finally children. Most of them were
10  carrying green leaves."
11  Now, let me just ask you, that's right, is it, and in particular you heard the moaning
12 sound and the prayer and they were all carrying green leaves? Is that right?
13 A. Yes, it's true.
14 Q.  Isuggest there was no such demonstration on 31 December. There was a
15 demonstration like that on 3 January. What do you say to that?
16 A. Well, I've just said that there was a gathering, a rally, and this rally was made
17 up of people on that particular date, but also on the 3rd.
18 Q. Well, we agree on the 3rd. Now, on 3 January, there was another, or I say
19 another -- there was a demonstration on the 3rd. That's right, isn't it, with very
20 large numbers of people coming into Kapsabet carrying leaves? Is that right?
21 A, Yes.
22 Q.  Just watch the screen. We're going to show a very short part of a video that
23  we've seen before, but I want to share a little bit of it with you. And that's
24 KEN-OTP-0026-4596 and this is public. Just watch the screen, and you'll see what

25 we see, playing about a minute I think, a little bit anyway, not long.
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(Viewing of the video excerpt KEN-OTP-0026-4596)

MR HOOPER:

Q. All right. That's one scene. We're going to show you another scene. We're
playing another clip from the same video, so it's the same reference a bit further on.
(Viewing of the video excerpt KEN-OTP-0026-4596)

MR HOOPER:

Q. There is one final little section to look at again, fairly brief.

(Viewing of the video excerpt KEN-OTP-0026-4596)

MR HOOPER: Now, there is the stamps. We can provide the sections. We will
provide the stamps - time stamps - in due course.

Q. Now, do you remember seeing that, that kind of event, do you? And which
day did you see things like that, can you tell us?

A. I think that you who have that sort of video material know what date you
filmed that. If you ask me what date I saw that footage, well, in my statement I said
that I saw the demonstration on the 31st. And I also said that there was another big
demonstration on the 3rd, and that's what I said in my statement. Now, if you ask
me about this demonstration, then I can say that Chepterit, there was a
demonstration which I didn't -- wasn't with. You asked me about whether I was
coming from the city or coming from the south of the city, but I wasn't there.

But if you ask me about this footage, if you ask me about this demonstration comes
from this day or not, well, I don't know. What answer do you want me to give you?
You're the person who has this material. You know when you filmed this.

Q. I think I made it clear that that footage is taken from a video of the
demonstration on 3 January. And I want to ask you this, did you see similar things,

do you say, on 31 December? Did you see them praying and moaning, as you
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1 describe it, like that and carrying leaves like that with a three kilometre procession of
2 people? Did you see things like that on 31 December and then again a similar thing
3 on3January? Isthat what you are saying?
4 A I think the demonstration on the 31st wasn't very big when compared with
5 that of the3rd. Even in the statement I state that the demonstration on the 31st
6 wasn't very big when compared with that of the 3rd, but don't tell me that there
7 wasn't a three kilometre sized demonstration. The demonstration of the 3rd took
8 place at Nandi county and from Kaptel, Mosoriot and other locations. People left
9 those areas to come together and gather at the stadium. Even the pictures that
10  you've shown, I saw part of Chepterit. Show me Chepterit, the police station in
11  your footage.
12 Q. That's 3 January. Justlisten. Just listen to me. And I've just read bits from
13  your statement that relate to 31 December where you talk about the queue of people,
14 three kilometres, stretching for three kilometres. They're carrying leaves and they
15 are moaning and chanting. I'm asking you did you see all that yourself? On 31
16  December, did you see that?
17 A I saw it -- saw them. Isaw them. Iwasn'ttold this. I was part of that
18 demonstration. We all moved as one.
19 And I'd like to say the following to the Bench, this video footage is not authentic. I
20 don't want to lead the Court astray. Show us in this or show us an authentic set of
21 footage. Show me where they went to kneel before the police, before they arrived at
22  the stadium.
23  In another video you showed me on that video Chepterit. Well, show me the
24 pictures relating to Kapsabet and then we'll hear whether you think that your video

25 footage is indeed authentic.
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Q. Well, I'm not going to take up time showing you all the footage of that video.
We've seen it before, you see. We've shown it on a previous occasion in court. It
lasts an hour. It's in Kapsabet, and it of course ends at the stadium where the
district commissioner addresses people.

Do you know what the name of the district commissioner was?

A. I don't think I know his name. Iwasn't interested with people that didn't
work for the government to know the district commissioner, what have you. It
wasn't of interest to me, so I don't know his name.

Q. Let me put his name to you, Dr Mabeya Mogaka.

A. I told you I didn't know his name, but I knew that it was from somebody
belonging to the Kisii ethnic group.

Q. Yes, it's a Kisii name, isn't it? The Kisii, of course, are close to the Kikuyu.
And tell me this, the tree branches that people were carrying in the video I just
showed, those are in fact symbols of peace amongst the Kalenjin; is that right?

A. Well, I don't know what to answer you, because it's a tricky thing to answer.
When you tell me that these branches are symbolic of peace, at the time when these
people were talking about peace, well, they were torching your houses, and you
found yourself in the police station. Does this really -- is this demonstrative of
peace? If it was all about peace, then they wouldn't come to the police station to try
to burn us there. That's the first point.

Second point, they couldn't come to the police station to ask the district
commissioner or to place an ultimatum before him of 40 -- of 40 -- of 24 minutes to
have us leave the police station, so I don't know what you are talking about.

Q.  Well, we'll come to that and shortly I hope.

Now, we've been through this video, and I'm just going to read at page 28, line 952,
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what the district commissioner says at this point. He refers to them, and I quote,
literally from the video, "As you've come here holding those tree branches to
indicate peace." All right, he talks about that.

And later he says to the group, or describes them as acting as "... civilised human
beings and in the manner you have done and which you've come back just now.
Therefore, congratulations to all of you," unquote.

And I refer that because it's right to say that the demonstration on 3 January was a
peaceful demonstration; that's right, isn't it?

A. Please forgive me, but would you mind reading out once again the statement
made by the DC, because I was there, and I was following what he was saying.

Q. You were there, were you?

A. (Speaks English) Yes.

Q. You were at the stadium, were you?

A. (Interpretation) Let me tell you the following. When the DC got part of the
demonstration, well, he addressed the police officers when the demonstrators
wanted to burn the police station. If you have the video footage showing when the
DC got involved in the demonstration in the stadium -- well, I can't tell you about
that.

But I'm talking about things that I'm familiar with. If the DC was part of the
demonstration in the stadium, and if he said that it was a peaceful demonstration,
well, I don't know how that individual was going to leave the stadium to go to the
police station and to try and burn the Kikuyu who were located there.

When you said that the DC was part of the demonstration in the stadium, I think
you're not saying the truth. I don't understand how somebody can go to one place

saying that they're trying to achieve peace and do something else elsewhere. These
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statements that you're referring to are by no means grounded on any truth.

Q.  Thankyou. Thank you very much. We'll come to truth and things in a
moment.

Now, on 3 January as indeed on 3 December you see Elijah Lagat MP you told us.
What time of day did you see Elijah Lagat on 3 January?

A. I think you want to get me muddled up really, because you're talking about
the 31st. You're talking about the 3rd. You're alluding to which date? That will
help me give you an answer.

Q. All right. Idon't want to confuse you. Let's deal with it one-by-one. Is it
right that you saw Elijah Lagat at 1.30 when you were in town on 31 January with
his loud speakers?

All right. Yes, maybe I did. I think the witness knows, the 31st, thank you very
much.

31 December, New Year's Eve, you're in town, you told us about it a little while ago,
1.30 in the afternoon. Is it right you saw Elijah Lagat as you told us in your
evidence?

A. I don't think we're understanding each other. I would like us to move into
private session so that I can answer your question.

Q. I don't think that's necessary. Just answer my question. It's a
straightforward question. Is it right you told us that on 31 December at 1.30 in the
afternoon you saw Elijah Lagat exalting people to join the demonstration from his
pickup with his loud speaker system, is that right, yes or no?

A. I remember, but I can't answer in open session because I know where you're
leading me on this.

PRESIDING JUDGE EBOE-OSU]JI: Madam, remember I advised you earlier to not
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think first about where the question is leading. Think rather what is the question,
do you know an answer to it, and then answer that question.

Right now what the lawyer is asking you is whether you had testified since you've
been in court that you saw Mr Elijah Lagat at 1.30 in the afternoon on 31 December.
It's an answer that you can say "Yes" or "No" to. It's a question you can answer
"Yes" or "No," whether or not you saw Mr Lagat on that date at that time.

THE WITNESS: (No interpretation)

PRESIDING JUDGE EBOE-OSUJI: What's your answer?

THE WITNESS: (Interpretation) Yes, I saw him.

MR HOOPER:

Q. And, again, you told us you see him on 3 December, Mr Lagat MP in his
pickup and his PA system calling for the rally. And I'm asking you what time was
that that you saw him on 3 January?

A. I saw him.

PRESIDING JUDGE EBOE-OSU]JI:  When, he's asking do you remember the time
when it was that you saw him on the 3rd?

THE WITNESS: (Interpretation) 9 or 9.30. It was in the morning.

MR HOOPER:

Q. Now, I've already suggested to you and you dealt with this, that there was no
demonstration of the kind you describe for 31 December. Inow want to put to you
this, that Mr Lagat in fact had left by 31 December for Nairobi, and he was in
Nairobi, and he wasn't in Kapsabet on the 31st, and in particular he wasn't there on 3
January.

A. I'm going to give you my answer. On the 31st -- well, let me ask you this

question. Please forgive me. Who was celebrating the victory --

7.03.2014 Page 48



ICC-01/09-01/11-T-101-Red-ENG WT 07-03-2014 49/79 NB T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 14 May 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0442

PRESIDING JUDGE EBOE-OSU]JI: Witness, one second.

A. -- if Mr Elijah Lagat --

PRESIDING JUDGE EBOE-OSU]JI:  All right. You see, what the lawyer has done is
telling you his own position. This is where you now have to say whether or not you
agree with him. He's telling you that Mr Lagat was not around the place between
31 December all the way to 3 January, so he could not have been at the
demonstration. And do you agree with Mr Hooper when he tells you that or do
you disagree? Feel free.

THE WITNESS: (Interpretation) It's wrong. It's false. It's absolutely false,
because it's he who directed the demonstration on the 3rd. Well, I don't know
Elijah Lagat. Idon't know him now. Ididn't know him before. Iknew that
person when he was a displaced person and I'm not going to muddle up somebody
with Elijah Lagat. I'd like to reiterate by saying that you are lying.

MR HOOPER: All right. Well, I see the time and perhaps I can continue after the
break?

PRESIDING JUDGE EBOE-OSUJI: Why don't we do this, it is time for the break
anyway, so let's excuse the witness. And we go into closed session to excuse the
witness, and then you --

MS RENTON: It's actually a matter of the witness's last answer that we understand
may not have been translated 100 per cent correctly, so if possible it would be
preferable to clear it up with her now.

PRESIDING JUDGE EBOE-OSUJI: Isee. Ithoughtyou were worried about, all
right, something confidential. All right. You're saying it was not correctly
interpreted?

MS RENTON: Our understanding is that she said -- yes.
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1 PRESIDING JUDGE EBOE-OSU]JIL: All right. Let's do this, let's excuse the witness.
2  Ibelieve that matter can be cleared up when we come back with the witness, but let's
3 excuse her now and Ms Renton will tell us what is wrong with the interpretation.
4  Witness, we will now take our afternoon break for a short while and then we will
5 come back at 4 o'clock.
6 Blinds down, please.
7 *(Closed session at 3.32 p.m.) Reclassified into open session
8 THE COURT OFFICER: (Interpretation) We're in closed session, Mr President.
9 (The witness stands down)
10 PRESIDING JUDGE EBOE-OSU]JI: Ms Renton, would it have to be whether or not
11  he knew Mr Lagat?
12 MSRENTON: Yes, there is that issue. We understand in fact she said, "It's not
13  today the first time that I know him. I've known him for a long time. He's a
14  famous athlete." Here it's that she didn't know him before.
15 PRESIDING JUDGE EBOE-OSU]JI: That's what it says on the record, but when we
16  come back we will take that up with --
17 MR HOOPER: Well, I quite accept that that's a proper correction.
18 PRESIDING JUDGE EBOE-OSUJIL:  All right. So then we'll then leave the record as
19  corrected by --
20 MR HOOPER: Yes, yes. And Mr Katwa agrees, so we can accept that that's the
21  position.
22  PRESIDING JUDGE EBOE-OSUJI: All right. So Ms Renton's correction now
23  stands on the record, so we don't need to go back to that matter.
24 MS RENTON: There is one other small correction as well at page 57, line 23. My

25 understanding was that she said "24 hours" and not "24 minutes," which would also
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1 affect the information to a certain extent. So if my friends agree, otherwise we can
2  clarify it with the witness after the break.
3  PRESIDING JUDGE EBOE-OSUJI: All right. Can we look at that and come back to
4 itat3.30?
5 MRHOOPER: We can agree with that too.
6 PRESIDING JUDGE EBOE-OSUJI: You agree with that correction as well? All
7 right. Okay, then the record stands corrected --
8 MSRENTON: Ithank my learned friends. I thank your Honours.
9 PRESIDING JUDGE EBOE-OSUJI: -- according to Ms Renton's correction.
10 We will rise.
11  (Recess taken at 3.34 p.m.)
12 (Upon resuming in open session at 4.03 p.m.)
13 THE COURT USHER: All rise.
14  Please be seated.
15 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
16  Witness, welcome back.
17 Mr Hooper?
18 MR HOOPER:
19 Q. Welcome back, Madam Witness. You do have, I see, in front of you the
20 document and it has certain names on it. And you may remember the page I'm
21  looking at there's -- at the top it says "Locations" and then beneath that there's
22 another list headed "Persons", and it's the "Persons" list I want you to have
23  occasional reference to, all right? Because I want to talk about the two houses that
24 were burnt down that you say you witnessed. The first of those belonged to person

25 number 4 - we won't mention his name because we're in open session - and the
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1 second house belonged to the person number 5.
2 You dealt with this in your evidence which, by way of reference, is transcript 99 at
3 page 25, and you may remember that you spoke there about what happened to you
4  and what you were doing on 1 January. And I'm not going to go into all that
5 history that you've told us, I'm just looking at this issue of the burning of the houses.
6 Now, you told us how you were -- hid in a bush and three or four metres in front of
7 you were these people, and at that time you were at house number 4 and then they
8 went off and they set light to the house at number 5. Do you remember telling us
9 all that?

10 A. Yes, I do.

11 PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, of course you mean the house of

12 person number 4 and house of person --

13 MR HOOPER: Yes.

14  PRESIDING JUDGE EBOE-OSUJI:  -- number 5?

15 MR HOOPER: Yes.

16  PRESIDING JUDGE EBOE-OSUJI: Okay.

17 MR HOOPER:

18 Q. (Microphone not activated) Can you say a word, "Yes" or "No," into the

19 microphone? Thank you very much.

20 A I said "Yes."

21 Q. Now, what time did that happen?

22  PRESIDING JUDGE EBOE-OSUJI: Witness, just if you remember the time you can

23  just give that information. Let's not go into a long story that may identify who you

24  are. He's asked you the time.

25 THE WITNESS: (Interpretation) For number 4 itwasat1 p.m., 1or1.30 p.m. I
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did not have a watch on me, but I do recall that it was around lunchtime.

MR HOOPER:

Q. And indeed, as I remember, you in fact had told us how you had gone home
and you'd had lunch with -- you had had lunch. That's right, isn't it? This was
after you had eaten lunch; is that right?

A.  Yes, I had had my lunch.

Q.  And how long -- so were they both burnt at the same time or was the house
belonging to number -- well, the house belonging to number 4 is burnt first, as I
understand it, and then the house of number 5 is burnt. How long was there
between the house belonging to number 4 being burnt before the house belonging to
number 5 was burnt?

A. They took about 15 minutes after burning down house number 4. They then
went to house number 5. And if you read my statement or my testimony, you
would realise that they spent some time going to house number 5 because it was
necessary to first of all break down the gate or pull off the gate before looting.

Q. Indeed, and we can remember, I'm sure, what you said about that. Indeed
when you made your statement, of course, you had those two houses being burnt
down on 2 January and it was only last week that you made corrections to your
statement and said, no, that was 1 January. That's right, isn't it?

A. I do not agree with you. At the beginning of my statement, I said the 1st.
Maybe there was a mistake in the interpretation. What I said was that it was the 1st.
That is what I know.

Q. Yes. Just listen to the question, and I'm sure if  am unfair in any way, in
terms of summarising the position, I'll be corrected. When you saw the -- when you

made your statement over many days, you said there that the looting and burning of
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Kikuyu and Kisii houses - and I won't specify further the specific location which is
mentioned - was on 2 January 2008. So that's what you said when you saw the
Prosecution, when you made your statement in 2013 -- sorry, 2012.

And then last week when you were -- you went through that statement at length
with the Prosecution, you corrected that to what your account is now, and you said,
no, it wasn't the 2nd, it was the 1st. Do you remember making that correction last
week?

A. I believe that when I provided my statement to the OTP, I did not read it at
the time. I only re-read it last week. Itis upon rereading it last week that I
discovered the problem. You see, for me those houses were burnt on the 1st
because that is what I said in my statement.

Q.  Allright. Now, let me put my position to you and that is this: I agree with
you that both those houses was burnt on 1 January, I agree with you, but I suggest
that the house belonging to person number 4 was burnt early in the morning, and
the house belonging to number 5 was burnt on the same day but in the evening. So
I'm suggesting there's about ten hours' time difference between those two houses
being burnt, not 15 minutes or so. Do you understand? That's what I suggest. I
suggest you weren't there, you see.

A. I do not understand you.

Q.  Letme putagain. I'm saying that the first house belonging to number 4, that
was burnt in the morning, and the second house that's there, belonging to number 5,
that house was burnt in the evening and there was about ten hours of time difference
between the two houses being torched. Do you see? So that's a different picture
than the picture you've given us. That's what it comes to.

PRESIDING JUDGE EBOE-OSU]JIL:  Let her respond --
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MR HOOPER: Certainly.

PRESIDING JUDGE EBOE-OSU]JI:  -- Mr Hooper.

THE WITNESS: (Interpretation) House number one was torched at 1 p.m. House
number -- or, the second house was torched in the evening. I did not say that there
was a 15-minute lapse between the two. What I said is that it took 15 minutes for
those who had torched the house, that is those who had torched house number one,
it took 15 minutes for them to go to house number two. ButI said that the second
house was burnt down in the evening, but it didn't take up to ten hours for that to
happen. No, not at all. Isaw this with my own eyes. House number one was
burnt down at 1 p.m. while the other was torched in the evening.

Q.  Well, you may remember what you told us was that after lunch you were
hiding in the bush when number -- the house belonging to number 4 was set alight
and then the second house and that was at about 4 o'clock in the afternoon. Do you
remember telling us that?

A. Yes, I do remember. It was between 4 p.m. and 6 p.m. You see, I did not
have a wrist-watch on me, so what I provided was an estimation of the time, as an
African would do. What I know, however, is that it took quite some time for them
to burn down the house. It took that much time because they started off by looting
the property in the first place.

Q.  Now, you may remember that after the second house had been torched you
told us about a telephone conversation that took place between a Kisii person and
number 9. Can we just look at number 9 on the list. Can I ask you, madam, to look
at number 9 on the list in front of you? Do you see the reference there to number 9?
MS RENTON: Sorry, we had thought that perhaps the number wasn't being

interpreted correctly so if we could make sure that the witness is understanding
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1 exactly who Mr Hooper is referring to.

2 MRHOOPER: Yes, thank you for that.

3  PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, while you are doing that, also

4  consider, unless you're doing this on purpose, that we did give -- we did scribble in a

5 certain, yes, person.

6 MR HOOPER: Ijustnoticed that. Yes.

7 Q. So, yes, looking at your list, after the two houses - this is on your story - are

8 setalight, you're hiding in the bush and there's a telephone conversation between

9  one of you in the bush, whose name appears at number 12 - it's been written in, he's
10  the Kisii person - and the person whose former occupation is listed at number 9. Do
11  you remember telling us that?
12 A Yes.
13 Q. And that conversation, you may remember, was about getting help from the
14 police station. Do you remember telling us about that?
15 A. Yes, that is what I said.
16 Q.  Now, you haven't mentioned this at all in your evidence, but if I look at your
17  statement, and I go to paragraph 126 - I'm not trying to confuse you because I
18  appreciate it's difficult sitting there listening to this - what you say there, and again I
19 summarise it to make it easier, is that on 1 January you met number 9. So it's not a
20 telephone conversation, you actually meet him; is that right? You met number 9?
21 A I think that must have been a mistake. I did not meet person number 9, and I
22  did not say so in my statement. What I said is that that person used someone else to
23  call and he was actually communicating with number 12. I never stated that I had
24 met with number 9. Now --

25 Q.  Thankyou very much. Iwould --
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A. -- if you were to ask me what person number 9 looks like, I will not even be
able to tell you.

Q. That's very helpful, thank you. So let me just read some parts of your
statement to you. And I'll start at paragraph 126 and I'll be careful not to read in
anything that might identify you. And in your statement you say that this is on 2
January, okay? On 2 January. That's at paragraph 120 onwards you're talking
about 2 January of your statement, not your evidence, and you said about 11 a.m. we
left the house of location 7, location 7.

PRESIDING JUDGE EBOE-OSUJI: What paragraph are you at now, Mr Hooper?
MR HOOPER: I'm looking at paragraph 124, the very first line just to centre

the -- what we're saying. So paragraph 124. The preceding page, you can see, is

headed "2 January, " and at 124 it says, "At around 11 a.m., we left ..." - I'm not going
to mention his name - "... [location number 7] and we went to the house of a Kikuyu
woman."

A. (No interpretation)

Q.  Don't worry, I'm not going to go into, because we don't have time --

A. Please, can you repeat what you just said?

Q.  Allright. This is what you said in your statement, "At around 11 o'clock ...",
and this is 2 January, "... we left [location 7] and went to the house of a Kikuyu
woman."

Now, you haven't spoken about a Kikuyu woman in your evidence and I'm not
going to go into all that because I don't frankly have time. What I want to ask you
is this: We can see from your statement that there comes a time when (Redacted)
(Redacted)

(Redacted)
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1 (Redacted)
2  (Redacted)
3  (Redacted) but those exact words are employed, and you go
4  onto say, "(Redacted)
5 (Redacted)
6 (Redacted)
7 (Redacted)
8 (Redacted)
9  (Redacted) to say that we should disperse immediately ... and we ran and
10  hid in the bushes." And then follows the burning of house 4 -- belonging to house 4
11 andb.
12 Now, I ask you again: Do you remember on a previous occasion telling the
13  Prosecution about meeting that person at (Redacted)
14  (Redacted)
15 A I think that you have misread or misinterpreted my statement.
16 Q.  Well, if  have, I'm sure I'll be corrected. Now, I want to go to 132, paragraph
17  132. This is after the houses of number 4 and number 5 have been burnt. And you
18 say this about those burnings: "I later heard from (Redacted)" - sorry from number
19 9 - "that the tuk-tuk driver and a youth were still in the house" --
20 A (Speaks English) Sorry.
21 Q. No, listen, listen. Please, listen.
22 PRESIDING JUDGE EBOE-OSUJI: One second, Mr --
23 THE WITNESS: (Speaks English) Sorry.
24 PRESIDING JUDGE EBOE-OSUJI: Wait, wait, wait. Let's go into private session

25 for a minute.
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1 *(Private session at 4.31 p.m.) Reclassified into open session
2 THE COURT OFFICER: (Interpretation) We are in private session.
3 PRESIDING JUDGE EBOE-OSUJI: Thank you. Prosecutor, I take it there will be a
4 lot of redaction requests. You better look at the transcript and do that.
5  Mr Hooper, I see the delicate dance that you're performing, but a lot of all these little
6 discrete references might -- can easily come together in the mind of somebody.
7 MR HOOPER: For reasons that will become apparent, I don't think there's a risk of
8 that. It won't be apparent to you at the moment, but it will come out very shortly
9 that there's -
10  PRESIDING JUDGE EBOE-OSU]JI: Do you think you can do the next in private
11  session so that we know --
12 MR HOOPER:
13 Q. Just let me read this bit in private session, unrestrained as it were from what I
14 say, so that you -- just a sentence or so. This is at paragraph 132. You've said this
15  to the Prosecution and signed this statement. All right?
16  (Redacted)
17  (Redacted)
18 (Redacted)
19 (Redacted)
20 (Redacted)
21 (Redacted)
22 A I haven't understood your question yet. You just quoted from a statement
23  and I'm still having problems with it. There are two different things here. (Redacted)
24  (Redacted)

25 (Redacted)
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1 (Redacted) You're mixing these

2  thingsup. So please ask me a question and I will answer, but I can't answer a

3 question that I haven't understood properly.

4 Q. No, and I very well understand that. So let me -- in your statement you

5 clearly refer to (Redacted)

6 but you say now you didn't have such a conversation. That's right, isit? You

7 never met him and you couldn't -- wouldn't be able to recognise him; that's the

8 position, is it?

9 A. Well, if I made a reference to my first statement, and as far as I can remember
10  as a witness, I said that house number one was torched. When they were saying to
11  each other "Let us move onto ..." --

12 Q.  Justlisten. Just listen to the question. In the statement you clearly refer to
13 (Redacted)
14  (Redacted)
15 (Redacted)
16  (Redacted)
17  (Redacted)
18 (Redacted)
19 (Redacted)
20 (Redacted)
21 (Redacted)
22  (Redacted)
23  (Redacted)
24  (Redacted)

25 (Redacted)
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13  Page 61 redacted
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(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

(Private Session)

ICC-01/09-01/11

Q.  Thank you very much. Now, at the time did you have a telephone?

A. Yes, I did have one.

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)
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1 (Redacted)

2  (Redacted)

3  (Redacted)

4  (Redacted)

5 (Redacted)

6 (Redacted)

7 (Redacted)

8 (Redacted)

9 (Redacted)
10 (Redacted)
11  (Redacted)
12 (Redacted)
13 January -- so let me put it again. From 27 December until 19 January all the
14  telephone calls made by that phone is made from Western Province and the border
15 of Trans-Nzoia. None of the calls are made anywhere near Kapsabet. And I'm
16  going to finish that point by saying this: It's right to say you weren't in Kapsabet,
17 were you?
18 A. (Speaks English) Sorry?
19 Q. I'll repeat. You weren't in Kapsabet and you didn't (Redacted)
20  (Redacted) And think carefully before you
21 answer.
22 A (Interpretation) That's not true. Let me tell you the truth. You are giving
23 me some dates and you are talking about the telephone that was used. (Redacted)
24  (Redacted)

25 (Redacted)
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1 (Redacted)
2  (Redacted)
3  (Redacted)
4  (Redacted)
5 Q. I'll come to that in a moment. You and your telephone was in Western
6 Province and Trans-Nzoia from 27 December 2007 until 19 January 2008. Tell me
7 this: Why was your telephone in Western Province in Trans-Nzoia on 27 December
8 to19January? What would be your explanation for that?
9 A I can explain many things to you because you want me to give you the details.
10 Letme repeat. (Redacted) In December 2007 and in 2008 I had (Redacted)
11 telephones and at no time -- I never had the telephone the number of which you
12 gave me, and you must investigate properly and you have to figure out who the
13 number was attributed to and how later I was registered under that telephone
14  number.
15  You must realise that in 2007 and in 2008 I was not in (Redacted). So tell me who
16  bought the chip for the telephone and what shop they bought it from? And if you
17  give me that answer, I will answer your question.
18 Q. Thankyou. Can you answer, please, this question: What's your Kenyan ID
19 number?
20 A I cannot give you my ID number and it is my right not to do so. Now, if you
21  want my ID card number --
22 Q.  Ihave your number.
23 A -- you can get it from the Judges --
24 Q. I have --
A

25 -- not from me.
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Q. I do have your card number -- identity number, and it's being given to me
now so you can perhaps confirm that this is your identification number, your
national Kenyan number: (Redacted). Isthat correct? And that's the number that
was used, of course, to get the chip for that particular telephone.

Sorry, you nodded there. It's not on the answer. [I'll putitagain. Isthe number I
just read to you -- let me repeat the question. (Redacted) is your identity number, isn't
it?  Yes or no, please.

A.  Yes, that is my identity card number.

Q. And with that identity number, you got the chip for the telephone (Redacted);
is that right?

A. (Speaks English) You are very correct. (Interpretation) That is correct, but
let me put a question to you. When I registered that telephone number, what
month and what year did that happen? Can you answer that question, please?

Q.  AndIsuggest you used that number 80 times between 27 December and 19
January all of it in Western and Trans-Nzoia. Now, maybe I could put a question to
you. Well, I think I've putit. Your explanation, as I understand it, for why that
phone was making calls not in Kapsabet during that time but in Trans-Nzoia was
because someone prior to you being the owner of the chip was using it. That's my
understanding. But let me just put one final matter to you fairly so you can deal
with this, and it's this --

PRESIDING JUDGE EBOE-OSU]JI:  Mr Hooper.

Ms Renton?

MS RENTON: Can he ask the witness whether in fact she confirms his
understanding?

MR HOOPER: I thought the witness was going to answer.
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Q. I didn't want to interrupt you. Is that my understanding that before --I've
asked you this question: Why was your -- this telephone being used in Western and
being -- and Trans-Nzoia between 27 December 2007 and 19 January 2008? Why do
you -- how do you explain that? It's your telephone in your name. Why was it
being used there many, many miles from Kapsabet all that time never appearing in
Kapsabet? Why was that? Do you have an explanation and, if you don't have an
explanation, say so?

A. I can provide some explanation and this is what I have to say: When
President Kibaki decided that all persons must register their telephone numbers,
everybody complied. So today if you lose your SIM card and it is not registered,
someone else can use that SIM card.

Now, you say that this telephone was used in the Western Province whereas I was in
Nandi. What I can tell you is that I registered this SIM card in (Redacted)
(Redacted) When I received phone calls, (Redacted)

(Redacted)

Q.  Thank you very much. So you didn't have this phone before (Redacted).
Right. Thank you. And --

A. I had a telephone number but which was not registered. I only registered my
phone number after I had been at (Redacted). Then later on I lost the telephone

and the SIM card. What you must understand is that in Kenya at that time nobody
paid much attention to registering their telephone numbers.

But my question for you is the following: Who could have noticed my telephone
number? And by the way, I have owned this number beginning with (Redacted), these

are telephone lines that were assigned well before then. You see, today any SIM

card which has that series of numbers -- that series of numbers I was saying
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you -- you can recover. You can recover that number starting with that series of
digits.

Q. (Redacted) that's right, isn't it? Just

yes or no.

A. I think so.

Q. Do you know or did you know back in -- back then someone called (Redacted)
(Redacted) I might be not pronouncing it correctly. That's (Redacted),

(Redacted)

(Redacted)

A. No, I do not know that person.

Q. Both of them making transfers -- M-Pesa transfers to your account. (Redacted)
(Redacted)

(Redacted)

A. I have no such recollection.

Q.  Allright.

MR HOOPER: Can we go into open session, please?

PRESIDING JUDGE EBOE-OSUJI:  Open session. And, Mr Hooper, you have 15
minutes --

MR HOOPER: Iknow, yes.

PRESIDING JUDGE EBOE-OSU]JI:  -- to wrap it up.

MR HOOPER: Imay not be able to do so. The answers have been prolonged
and -- but I'll do my best.

PRESIDING JUDGE EBOE-OSU]JIL:  Yes, please. You need to wrap it up then.
(Open session at 5.14 p.m.)

MR HOOPER:
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1 Q The officer commanding the police station --
2 THE COURT OFFICER: (Interpretation) We are in open session, Mr President.
3 MR HOOPER:
4 Q.  Well, we've been in closed session and what I put to you is that the telephone
5 number that you had with your -- having obtained it with your identification card
6 shows that from 27 December to 19 January 2008 that that phone was used only in
7 Western Province, Trans-Nzoia and not ever in Kapsabet. And I'm -- as you know, I
8 put to you that that was your phone that you were using and demonstrates that you
9 weren't even in Kapsabet at the time of the post-election violence. And you've said
10  that's not right, that you were in Kapsabet.
11  Now, in respect of the police station, can you confirm that the officer commanding
12 the station was Guthirwa, Samuel Guthirwa, G-U-T-H-I-R-W-A, who was Kikuyu?
13 Isthatright? That's the officer commanding the station in Kapsabet in the year
14 2007-2008. Can you confirm that, yes or no?
15 A I do not think that this is the case or that this is true. Iknow one Guthirwa
16  who, by the way, was my client, but he was never the commander of the police
17  station. That position was held by a Luhya.
18 Q.  Well, I suggest you're wrong. The officer commanding the station was
19 Guthirwa, Samuel. The officer commanding the division, he was a Luhya. Sol
20 suggest, and can you agree with me, that the officer commanding the station was
21  Chief Inspector Guthirwa and above him the officer commanding the division was a
22 Luhya? Can you confirm that, yes or no?
23 A No, I do not know.
24 MR HOOPER: Can we please just have up fairly quickly the photograph at

25 KEN-D09-0031-0084 and it's public? (Microphone not activated). 31. Sorry, tab
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1 3L
2 Q. Madam Witness, do you recognise the gentleman in the photograph, yes or
3 no?
4 A No, I do not know this person. I do not know him.
5 Q. He was the officer who coordinated all the IDPs in Kapsabet police station.
6 He was the man responsible for bringing them in, for their welfare at the station and
7 for sending them off to other safe places, other safe -- but you don't recognise him
8 and I suggest that was because you were never in the police station at Kapsabet
9  during the post-election violence, that you've told us untruths about that. Do you
10  understand?
11 A I can provide some explanations to you. There was no policeman in charge
12 of people or assisting people. There was no specific policeman assigned to that
13  function. Furthermore, the person on that photograph is dressed in civilian attire,
14 sol am not able to identify him because he's not wearing a uniform. Iknow the
15 police people who assisted us and I am able to identify them.
16 MR HOOPER: Can you please look at another photograph for me, and that's at
17  KEN-D09-0031-0088, and just can we go into private session just very briefly?
18 PRESIDING JUDGE EBOE-OSU]JI: Private session.
19 MR HOOPER: And for the showing of the photograph too, please.
20  *(Private session at 5.20 p.m.) Reclassified into open session
21 THE COURT OFFICER: (Interpretation) We are in private session, Mr President.
22 MR HOOPER:
23 Q. Can you see the photograph of that lady? And do you recognise her and, if
24  so, who is she?

25 A Yes, I know this woman. (Redacted)
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(Redacted)

Q.  And what's her name, please?
A. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Q.  Okay. And she's Kikuyu; is that right?
A. Yes, she is Kikuyu.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

A. No, that is not correct. (Redacted)
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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1 (Redacted)

2  (Redacted)

3  (Redacted)

4  (Redacted)

5 (Redacted)

6 (Redacted)

7 (Redacted)

8 Q. Have you heard anything like that, yes or no?

9 A No, no. This is the first time that I've heard the story here.
10 MR HOOPER: And if we can go into open session for my last questions?
11 PRESIDING JUDGE EBOE-OSUJI:  Open session.
12 (Open session at 5.33 p.m.)
13 THE COURT OFFICER: (Interpretation) We are in open session.
14 MR HOOPER:
15 Q. Right. Now, in private session, I just want to summarise what I've been
16  putting to you in a general way. And that is that you were not in Kapsabet at the
17  time from 27 December and that in fact your children were left there, were taken
18 into -- were looked after by a neighbour when the violence started. That neighbour
19 took them into the bush and hid in the bush with them, then took them to the police
20 station where she met up with your brother, the other brother and his children and
21 wife. And that all of them were then later taken, with the exception of one, I won't
22  go into details, to Eldoret showground. And at no time were you ever there, and
23  you didn't get to Eldoret showground until much later in January because all the
24 roads of course had been closed from Western. And you've come here and you've

25 lied about your story; that's right, isn't it?
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PRESIDING JUDGE EBOE-OSU]JI:  Witness, now some of those things Mr Hooper
has put to you now you've already responded to one-by-one in closed session now,
but he's saying that your evidence, that you came and lied. Can you respond to
that? You don't have to argue. You just have to tell him whether or not you agree
with him that you lied. He's saying you lied to us. What's your response to that?
THE WITNESS: (Interpretation) My answer is no.

MR HOOPER: Well, those are all my questions, Madam Witness, and though some
of them may have sounded harsh thank you for your co-operation. Thank you for
answering them politely and good night.

PRESIDING JUDGE EBOE-OSUJI:  Witness, that concludes the questions from

Mr Hooper. So he's done asking you questions, but we're not done with you. You
will rejoin us on Monday at 9.30 and that will be Mr Kigen-Katwa's turn to ask you
questions. The Court will now adjourn for the day. Please over the weekend do
not discuss your testimony with anybody because you are still a witness in the case
and you're still in the middle of your testimony. Do you understand? I see you're
nodding. Thank you.

We will bring the blinds down and usher the witness out of the courtroom and the
Court will adjourn.

*(Closed session at 5.37 p.m.) Reclassified into open session

THE COURT OFFICER: (Interpretation) We are in closed session.

(The witness stands down)

MR KIGEN-KATWA: Mr President, as the witness is being escorted out, I have my
binders and I was wondering whether the Chamber would be interested in me
handing them over ahead of my cross-examination?

PRESIDING JUDGE EBOE-OSU]JIL:  (Microphone not activated) You were saying,
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yes?

MR KIGEN-KATWA: I was saying that my binders are ready and I was wondering
whether I should hand them over to the Chamber just in case the Chamber wants to
look at them through the weekend in readiness for my cross-examination.
PRESIDING JUDGE EBOE-OSU]JI: Thank you very much. We will get it on
Monday.

MR KIGEN-KATWA: I'm obliged, your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Court will rise.

THE COURT OFFICER: All rise.

*(The hearing ends in closed session at 5.38 p.m.) Reclassified into open session
RECLASSIFICATION REPORT

Pursuant Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September
2013, and the instructions in the email dated 14" May 2014, the version of the

transcript with its redactions becomes Public.
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