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1             International Criminal Court

2             Pre-Trial Chamber II - Courtroom I

3             Presiding Judge Ekaterina Trendafilova, Judge Hans-Peter Kaul and

4             Judge Cuno Tarfusser

5             Situation in the Republic of Kenya - ICC-01/09-02/11

6             In the case of the Prosecutor versus Francis Kirimi Muthaura,

7             Uhuru Muigai Kenyatta, and Mohammed Hussein Ali

8             Confirmation of Charges Hearing

9             Tuesday, 27 September 2011

10 The hearing starts at 2.31 p.m.

11             (Open session)

12             COURT USHER:  All rise.  The International Criminal Court is now

13     in session.

14             PRESIDING JUDGE TRENDAFILOVA:  Please be seated.

15             Good afternoon, everyone.  The parties, Mr. Anyah, everyone in

16     the public gallery.

17             Please, Court Officer, would you call the case.

18             COURT OFFICER:  Good afternoon, Madam President, your Honours.

19     This is the Situation in the Republic of Kenya, in the case of the

20     Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta, and

21     Mohammed Hussein Ali, case reference ICC-01/09-02/11.  Thank you,

22     Your Honours.

23             PRESIDING JUDGE TRENDAFILOVA: Thank you very much,

24     Court Officer.

25             For the record, just to ask whether there are new faces.  I think
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1     there is someone new in the Prosecutor's team.  Yes, Ms. Adeboyejo.

2             MS. ADEBOYEJO:  Indeed, Madam President, we have one of our legal

3     reviewers with us.  Her name is Brunhild LeBailly.

4             PRESIDING JUDGE TRENDAFILOVA:  Thank you very much.  I do not

5     see -- Mr. Kay.

6             MR. KAY:  On behalf of the Defence team here, Ms. Kate Parker has

7     joined us today.

8             PRESIDING JUDGE TRENDAFILOVA:  Ah, yes.  So I was about to make a

9     mistake.

10             Mr. Khan.

11             MR. KHAN:  Madam President, your Honours, good afternoon.  On

12     behalf of Mr. Muthaura, co-counsel, Venkateswari Alagendra has joined us

13     and she sits to my right.

14             PRESIDING JUDGE TRENDAFILOVA:  Thank you, very much.

15             And Mr. Ali's team.

16             MR. MONARI:  Madam President, your Honours, our legal assistant

17     Ms. Christina Nduba has joined us.  She sits on my right.

18             PRESIDING JUDGE TRENDAFILOVA:  Thank you very much.

19             On behalf of the Chamber, there is no one new who has not been in

20     the courtroom.  But still, Ms. Chaitidou has joined us today, yesterday

21     she was not in the courtroom, and Ms. Jennifer Boger.  But they have

22     already been in the courtroom, so we can proceed now.

23             We have to proceed with the second witness of the Defence team of

24     Mr. Muthaura, and I would invite the Court Officer to usher the witness

25     into the courtroom.
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1             MR. KHAN:  Madam President, perhaps whilst that's being done,

2     there's a short matter.  We've prepared one file for each Judge.  We've

3     already given a file to the Prosecution and lead counsel for Mr. Kenyatta

4     and Mr. Ali.  We received a message through the Court Officer that your

5     Honours didn't wish to receive these files.  Your Honour, I don't know if

6     that's an accurate transmission of the message.  Of course, time is at a

7     premium in this matter, and it's for the Defence to attempt to prepare

8     itself so that we can go through the maximum information in the clearest

9     manner in the shortest amount of time.

10             Your Honour, it's one file.  It's nicely organised.  It's the

11     NSAC minutes, and Ms. Alagendra, who will lead this witness will take him

12     through certain portions.  In my respectful submission, it's the normal

13     course of events in all the courts that I'm aware of that your Honours

14     would, perhaps, be minded to receive it, and it would assist you

15     following the witness.  The witness will have a copy of this, and it's my

16     application, with your consent, that you receive one file each with the

17     assistance of the Court Usher.

18             PRESIDING JUDGE TRENDAFILOVA:  Thank you, Mr. Khan.  Of course,

19     the Chamber very much appreciates your diligence and efforts to make the

20     work not only of the Chamber but within the courtroom more efficient.

21     But still there is a system regarding the evidence that has been

22     disclosed is on Ringtail, and the purpose of providing the Court Officer

23     with the list of evidence is that he is aware of the evidence that is

24     going to be used during the -- the hearing for the day so that he

25     displays the relevant piece of evidence on the screen.  That is why my
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1     message was correctly conveyed to you that the Judges wouldn't need these

2     binders.

3             MR. KHAN:  Madam President, ordinarily, of course, that's the

4     case, but these are classified documents.  They are National Security

5     Advisory Committee documents that deal with a whole variety of

6     information, and we've given everything to the Court so that your Honours

7     do not -- are not under any suspicion that areas that are redacted are

8     perhaps unhelpful or problematic.  We've given everything to the Court

9     and the Prosecution to lay our cards on the table so that your Honours

10     can get to the truth.

11             Your Honours, in the peculiar circumstances of this case that you

12     are in receipt and usually, perhaps, of very important documents, it is

13     my respectful submission that the equal protocol which has been complied

14     with doesn't tramp the proper presentation of the case on

15     Ambassador Muthaura.

16             The witness will have this file.  And it's my respectful

17     submission that whilst it is in e-court, all EVD numbers will be given.

18     It will simply help you follow the examination-in-chief to have the same

19     document that the witness is referring to and, your Honour, there's no

20     prejudice. Your Honours, at the end of the day, of course, it can be

21     binned, but whilst examination-in-chief is going on, I'd ask that your

22     Honours receive it.

23             We only received this information on the moment of coming into

24     court, maybe half an hour or 40 minutes before court sat.  It's very

25     difficult to rearrange ourselves, and there are particular portions we
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1     wish to refer to.  And so without further ado, your Honour, it is my

2     strong submission that the interests of justice do militate in favour of

3     your Honours receiving this file.  The Prosecution have it.  The Defence

4     lawyers have it, and in my respectful submission the witness will have

5     it.  It will assist you following examination-in-chief so you can decide

6     the utility, relevance, and probative value of the evidence you're going

7     to hear.  So, your Honours, I do ask that you receive this file, one for

8     each of your Honours.  It's a very straightforward matter.

9 (The witness entered court)

10             PRESIDING JUDGE TRENDAFILOVA:  Mr. Khan, I wouldn't like

11     disrespectfully to disregard your efforts in this regard, so I would like

12     to -- to consult my colleagues if they wouldn't mind and what you have

13     prepared could be given to us.

14             MR. KHAN:  I'm grateful.

15             PRESIDING JUDGE TRENDAFILOVA:  Ms. Adeboyejo, you wanted to make

16     a point?

17             MS. ADEBOYEJO:  Yes, Madam President, your Honours.  Actually, my

18     learned friend had -- was on his feet before I could address you on this

19     matter, because we just wanted to point out for the record that according

20     to the decision that your Honours had given on the schedule for the

21     Confirmation of Charges Hearing, which my learned friend had referred to

22     yesterday, our obligation really -- or the obligation is not for us to

23     provide the other party with the materials, really.

24             PRESIDING JUDGE TRENDAFILOVA:  For the Court Officer.

25             MS. ADEBOYEJO:  Yes, for the Court Officer.  And it's for the
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1     purposes of the interpreters, really.  So I wanted to put that straight

2     for the record.  And I also had noted that my learned friend had made a

3     citation from the decision in Katanga under directions for the conduct

4     for proceedings and testimony, and I wanted to make it clear that that

5     decision only requires that it's the party bringing the witness who has

6     to provide the cross-examining party with the materials that they intend

7     to rely on, and it should be done three days before.  So when my learned

8     friend made reference to that decision, it's actually in respect of trial

9     proceedings and it's for the examining party to make that material -- to

10     provide such material.

11             PRESIDING JUDGE TRENDAFILOVA:  I understand, Ms. Adeboyejo.

12             MS. ADEBOYEJO:  Yes.

13             PRESIDING JUDGE TRENDAFILOVA:  Thank you very much.  Let me

14     consult my colleagues.

15             (The Trial Chamber confers)

16             PRESIDING JUDGE TRENDAFILOVA:  Mr. Khan, the Judges do not

17     consider that they need this material.  A question:  Are these material

18     all disclosed?

19 MR. KHAN:  Madam President --

20             PRESIDING JUDGE TRENDAFILOVA:  Because what you have provided

21     yesterday to us was a previous statement that has not been disclosed by

22     the Defence up until the deadline, the 5th of September, and because no

23     one made any clarification, that's why I wanted to say it, and I saw it

24     after the hearing that -- and we're not going to take this into account.

25     What about this binder?  My colleagues are of the view that even the

ICC-01/09-02/11-T-9-Red-ENG WT 27-09-2011 6/121 NB PT



Procedural Matters (Open Session) Page 7

Tuesday, 27 September 2011 Case No. ICC-01/09-02/11

1     witness doesn't need to have this binder.

2             MR. KHAN:  But, Madam President, with the greatest of respect,

3     the witness will have this document.  We cannot proceed with this witness

4     without him having access to the documents.  How -- how can we refer to

5     documents without putting it to the witness?

6             Your Honours, I'll come to that in a moment.  As far as the

7     statement is concerned, perhaps there was a miscommunication.  We're not

8     tendering that statement for the truth of its contents.  We're simply

9     doing it out of an abundance of caution because our understanding from

10     Kenya I was that after the witness had testified the order was made that

11     the statement made by that witness be disclosed.  So just to be candid

12     and to give the Prosecution sight of it we disclosed it, but your

13     Honours, we're not asking that it be added to the list of evidence.  The

14     evidence of Katee Mwanza is the evidence that he gave in the witness box,

15     nothing more.  So perhaps there was a lack of clarity, and if there was,

16     of course, I apologise for that.

17             As far as the present documents are concerned, all the EVD

18     numbers have been given to the Court Officer.  They're all disclosed

19     appended to the statement of Mr. Orengo, who was a Defence witness, who

20     is the secretary of the National Security Advisory Committee and he has

21     verified or authenticated all of these documents.  So they're all in

22     Ringtail, all on the list of evidence, and all on referenced on the

23     Defence in-depth analysis chart, but your Honours, it's a witness not --

24     not all witnesses, perhaps, are as familiar with e-courts and computer

25     courts as others, and in our respectful submission, if the purpose is to
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1     get evidence in the best way possible and to put a witness at his ease,

2     the witness is familiar with documents.  He, as he will tell you,

3     received this documents in the course of his appointment and presence in

4     NSAC itself.

5             Your Honours, I don't see really any difficulty or prejudice why

6     the witness himself cannot go through the minutes that he received in the

7     course of his official employment.  It's here.  It's available.  It

8     doesn't cause delay but, rather, the opposite.  It will allow the Defence

9     under the very tight time constraints that have been imposed upon us to

10     get to the heart of the matter in a most efficient and timely way

11     possible.

12             PRESIDING JUDGE TRENDAFILOVA:  We got you, Mr. Khan.  Just a

13     moment.

14             (The Trial Chamber confers)

15             PRESIDING JUDGE TRENDAFILOVA:  Well, the Chamber will take a

16     break.  We have to see what you are going to present to us.  I think that

17     my personal opinion that it was maybe this effort made with good

18     intentions, although there is a system already established in this

19     institution and it works quite -- quite fast, and it wouldn't have been

20     necessary, but let us see.  We are going to go into the deliberation room

21     to go through the binder as presented by you, Mr. Khan, and we're going

22     to come with a decision.

23             MR. KHAN:  Madam President, before you go do that, just a

24     clarification.  Perhaps it's my dimness.  I don't see the alternative.

25     These documents are classified.  Your Honours have given a ruling that
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1     the Legal Representative to the victim cannot have access to them.  The

2     public cannot see them.  Instead of going in and out of -- of session,

3     and given that extracts are there that contain, you know, just relevant

4     bits we need to go to, everything is there for the Prosecution.  They can

5     cross-examine on the whole document.  But, your Honour, we just want to

6     take the witness in the time allotted to relevant portions.  I don't see

7     mechanically the modalities how else -- this is not a memory-testing

8     exercise.  The witness was in these meetings, generated these minutes.  I

9     don't see an alternative other than the witness having access to the

10     actual documents that represent the minutes of the meeting --

11             PRESIDING JUDGE TRENDAFILOVA:  Mr. Khan, I'm very much sorry.

12     What we expect from every witness is his recollections of his previous

13     activities, and he is not going to be supported and to refresh his

14     memories with any kind of written document.

15 MR. KHAN:  Madam --

16             PRESIDING JUDGE TRENDAFILOVA:  The point I very much acknowledge

17     your genuine efforts to expedite the proceedings, but actually we're

18     losing almost half an hour.

19             MR. KHAN:  I know, but Madam President, these are important

20     matters and I would be remiss in duty --

21             PRESIDING JUDGE TRENDAFILOVA:  They're very important.

22             MR. KHAN:  I would be remiss in my duty.  I'm not tendering these

23     documents as a memory-refreshing document.  These are exhibits in the

24     case, and I am getting the witness to explain these exhibits in the

25     normal course.  This is unremarkable.  It happens in every single court
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1     in every single jurisdiction.

2 Your Honour, the evidence of the witness will be given from the

3     witness box, but in order to explain -- otherwise there's no other

4     mechanism in any court that I'm aware of how exhibits can be explained

5     except through the testimony of a witness (* indiscernible), your Honour.

6             PRESIDING JUDGE TRENDAFILOVA:  Yes.  And the exhibits could be

7     displayed on the screen.

8             Could you give us, Mr. Khan, the binder.

9             MR. KHAN:  (Microphone not activated)...  with the assistance,

10     perhaps, of the Court Usher.

11             PRESIDING JUDGE TRENDAFILOVA:  Thank you very much.

12             So we shall suspend the hearing.  I'm sorry, Mr. Witness.  You

13     came and instead of proceeding with what you have decided to do by

14     willingly appearing before this institution, we have to solve this matter

15     before we go ahead with your testimony.

16             We shall resume at 3.00.

17             COURT USHER:  All rise.

18             Recess taken at 2.49 p.m.

19             On resuming at 3.01 p.m.

20             (Open session)

21             COURT USHER:  All rise.

22             PRESIDING JUDGE TRENDAFILOVA:  Please be seated.  It's so

23     unfortunate that we lost half an hour.

24 Mr. Khan, bearing in mind that yesterday we received a previous

25     witness statement that was not disclosed, the Judges found it -- found it
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1     our duty to go through what is in this binder so that we are absolutely

2     sure that everything here is disclosed.  In addition, we were quite

3     concerned whether we shall proceed with binders every time when we have

4     hearings when we're used to -- to all the evidence being displayed on the

5     screen, but we appreciate your efforts.  We have the binders here, and we

6     shall proceed without further ado.  That's it.

7             MR. KHAN:  I'm much obliged.  Thank you, your Honours.

8             PRESIDING JUDGE TRENDAFILOVA:  We are not challenging the

9     integrity of the parties, but when sometimes an omission of -- like the

10     one of yesterday appears, then we have to check everything.

11             MR. KHAN:  Madam President, that I must rise as the word

12     "integrity" was used.  Yesterday, and I made it patently obvious, I made

13     it patently obvious that the evidence of the witness was the

14     witness (* sic) you gave under oath.  What we didn't want to happen is

15     the Prosecution spend their own time asking whether he was interviewed by

16     the Defence, and if so whether or not a statement was given.  And so we

17     simply wished to, again, be candid, put our cards on the table, and

18     disclose to everybody the previous statement.  Your Honours, I'm not

19     asking it be given a jot of evidential value.  The evidence you will give

20     is evidence you heard.  Your Honours, so as far as integrity is

21     concerned, I hope, your Honour, in this team that I've -- that I have the

22     honour to lead, always has from the outset - and remains today - of the

23     highest integrity and that's precisely the reason we gave something we

24     were not obliged to give.

25             PRESIDING JUDGE TRENDAFILOVA:  Yes.  So, Mr. Khan, you made your
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1     point.  No one is questioning the integrity of your team.  Let us proceed

2     with the questioning of the witness.

3             We have to invite again the Court Officer to usher the witness

4     into the courtroom.

5             MR. KHAN:  Madam President, it's true.  But when the trees had

6     sacrificed themselves, perhaps it would be rather ungrateful just to cast

7     them into the shredder.

8             And, Madam President, I do apologise for the issue raised.  It

9     was really unanticipated, but it was, as I hope your Honours can and will

10     see, an important matter for the proper conduct of the hearing.

11             Madam President, I've eaten in -- or this procedural issue that

12     was unexpected, of course, has made us lose half an hour.  I do hope

13 consistent with the spirit behind your Honour's order and the

14     Pre-Trial Chamber's order that we - and my learned friend Ms. Alagendra

15     still has - the allotted time to cover the area that we have to cover

16     with this witness.  I hope that has not been prejudiced by my raising of

17     this procedural issue.

18             PRESIDING JUDGE TRENDAFILOVA:  You're not going in any way be

19     deprived of the opportunity to make the best of your case, Mr. Khan.

20             (The witness entered court)

21             WITNESS:  WITNESS KEN-D12-PPPP-0001

22             PRESIDING JUDGE TRENDAFILOVA:  Good afternoon, Mr. Witness.  As

23     you know, you are before Pre-Trial Chamber II at the International

24     Criminal Court.  You're called to give your testimony in the case of the

25     Prosecutor versus Mr. Muthaura.  I would like to explain to you the order
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1     of the questions that are going to be put to you.  First, it will be the

2     Defence that has invited you to come here to question you.  Thereafter,

3     it will be the team of the Prosecutor.  Of course, upon authorisation of

4     the Chamber, the victims' Legal Representative can also ask you some

5     questions.  The Judges can ask you questions as well.  And finally, as

6     the principle in this field criminal proceedings dictates, the Defence

7     team that has called you to testify will have the final questioning.

8             I would like to inform you, although I know from the

9     familiarisation report that the Chamber has received, that you have been

10     familiarised with the proceedings before the International Criminal Court

11     by the Victims and Witnesses Unit, but the Chamber still will make some

12     clarifications.

13             First, according to Article 69(1) and Rule 66 of the Rules of

14     Procedure and Evidence, the witness shall make, this is you, Mr. Witness,

15     you will make a solemn undertaking about the truthfulness of the evidence

16     that you will provide in your testimony.  In this regard, I would like to

17     remind you that the Court has jurisdiction over the offences of giving

18     false testimony.  This is Article 70(1)(a) of the Rome Statute.

19             The Court has also jurisdiction for misconduct before the

20     Chamber, and this is provided in Article 71 of the Rome Statute and Rules

21     170 and 171 of the Rules of Procedure and Evidence.

22             Next, the statutory documents of the International Criminal

23     Court, and in particular Rule 74, provide the witness with the right

24     against self-incrimination, which means that you may object to make any

25     statement that might tend to incriminate you, and also that the Bench
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1     should assure you that the evidence that you will provide will not be

2     used directly or indirectly against you in any subsequent proceedings by

3     the court.  Of course, an exception is the jurisdiction of the court

4     about false testimony, and as well as offences against the administration

5     of justice.

6             Have you understood, Mr. Witness, the expectations of the

7     Chamber?

8             THE WITNESS:  Yes, I have.

9             PRESIDING JUDGE TRENDAFILOVA:  Yes.  And now I would ask you to

10     stand up only for the purposes for swearing in, and then we shall proceed

11     with the testimony.

12             Court Officer, would you please assist the witness in his

13     swearing in.

14             COURT OFFICER:  I solemnly declare.

15             THE WITNESS:  I solemnly declare.

16             COURT OFFICER:  That I will speak the truth.

17             THE WITNESS:  That I shall speak the truth.

18             COURT OFFICER:  The whole truth.

19             THE WITNESS:  The whole truth.

20             COURT OFFICER:  And nothing but the truth.

21             THE WITNESS:  And nothing but the truth.

22             PRESIDING JUDGE TRENDAFILOVA:  Thank you.  You may be seated.

23     Please just identify yourself by stating your full name, your date and

24     place of birth, your education, marital status, and current occupation.

25             THE WITNESS:  Your Honours, my names are Thuitha Mwangi.  I was
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1     born on 15th of April, 1963.  I am married.  I have two children.

2             PRESIDING JUDGE TRENDAFILOVA:  Your education, Mr. Mwangi?

3             THE WITNESS:  Your Honours, I am -- I hold a law degree from the

4     University of Nairobi.  I hold a post-graduate Masters degree in

5     international relations and diplomacy, and I also have a diploma in

6     public international law.

7             PRESIDING JUDGE TRENDAFILOVA:  And your current occupation

8     Mr. Mwangi.

9             THE WITNESS:  Your Honours, I'm a career civil servant, holding

10     currently the position of permanent secretary in the foreign ministry.

11             PRESIDING JUDGE TRENDAFILOVA:  Thank you.  Now, it's the Defence

12     team of Mr. Muthaura to proceed with the questioning, and on behalf of

13     the team Mr. Khan, it will be your colleague.

14 MS. ALAGENDRA:  Yes (* indiscernible).  Good afternoon, your

15     Honours.

16             PRESIDING JUDGE TRENDAFILOVA:  Please state your name for the

17     record.

18             MS. ALAGENDRA:  I am Shyamala Alagendra.

19             PRESIDING JUDGE TRENDAFILOVA:  Alagendra.  Ms. Alagendra, the

20     floor is over to you.

21             MS. ALAGENDRA:  Thank you, your Honours.

22             Questioned by Ms. Alagendra:

23        Q.   Good afternoon, Mr. Mwangi.

24        A.   Good afternoon.

25        Q.   As you know, I'll be leading your testimony today on behalf of
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1     the Defence team of Ambassador Muthaura.

2        A.   That's right.

3        Q.   So you are a Kenyan; is that right?

4        A.   I am a Kenyan.

5        Q.   Could you tell the court your ethnicity, please?

6        A.   I am a Kikuyu.

7        Q.   And you told the Court you are married?

8        A.   I am married.

9        Q.   What is the ethnicity of your wife, sir?

10        A.   She's a Kalenjin.

11 Q.   Sir, I would like to take you through your professional

12     background starting from 1992.  Would you please tell the Court what you

13     were doing in 1992?

14        A.   Your Honours, I served as a legal advisor in the Kenya mission to

15 the United Nations in New York up to 1997, and I joined the Kenyan

16     delegation to the Security Council --

17        Q.   Thank you.

18        A. -- and thereafter was posted back and appointed to head the

19     standing committee on human rights, which is the precursor to the current

20     national commission on human rights, as the CEO.  I served as the

21     secretary and CEO of the human rights body till 2003, and I also was

22     appointed again to the serve as a joint secretary of a commission by the

23     name the Ndomo Commission which was investigating irregular allocation of

24     public land.  After that, in November of 2003, I rejoined the Ministry of

25     Foreign Affairs as director of political affairs.  I served until 2005, I
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1     believe, when I was appointed by the president to be the principal

2     administrative secretary in the cabinet office.  In 2006, in June, I was

3     appointed the permanent secretary.  That is the job I now hold.

4        Q.   Thank you, sir. Just to take you back to your time in New York,

5     could you tell the Court who was the permanent representative of Kenya to

6     the United Nations at this time?

7        A.   Your Honours, I served under three ambassadors, one of which was

8 Ambassador Francis Muthaura from, I believe, 1993.

9        Q.   Until?

10        A.   Until 1996.

11        Q.   And you told the Court that you served as the principal

12     administrative secretary to the cabinet.

13        A.   Yes, in the cabinet office.

14        Q.   Could you inform the Court who the secretary to the cabinet was

15     at this time?

16        A.   The secretary to the cabinet, your Honours, was

17     Ambassador Francis Muthaura.  He still is.

18        Q.   Sir, do you know what is the National Security Advisory

19     Committee?

20        A.   Yes, I do.

21        Q.   And are you a member of this committee?

22        A.   Yes, I am.

23        Q.   And would it be appropriate for me to refer to this committee as

24     NSAC?

25 A.   Yes.
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1        Q.   The abbreviation is N-S-A-C.  Am I correct?

2        A.   That is correct.

3        Q.   And are you a member of the NSAC, sir?

4        A.   Yes, I am.

5        Q.   For how long have you been a member?

6        A. I've been a member of NSAC since 2003 when I rejoined the

7     Ministry of Foreign Affairs as the director of political affairs.

8     During -- my membership then was as an ex-official member, but I have

9     served as a member since then on and off.

10        Q.   Were you a member of NSAC in the years 2007 to 2008?

11        A.   Yes, I was, your Honour.

12        Q.   Could you inform the Court, please, what is the role of NSAC.

13        A.   The National Security Advisory Committee is an inter-agency

14     advisory body that draws its membership from the departments and

15     ministries of government that deal with security-related matters.

16        Q.   And apart from security-related matters, does NSAC involve itself

17     in any other matters?

18        A.   Yes, it does.

19        Q.   Could you give us some examples, please?

20        A.   Well, NSAC can deal with anything that threatens national

21     security, including food shortages, famine disaster, et cetera.  It is a

22     body that virtually deals with everything as long as it has a security

23     implication.

24        Q.   Sir, could you inform the courts in the years 2007 and 2008 what

25     was the composition of NSAC?
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1        A.   2007, your Honours, the composition of the NSAC had its chair as

2     Ambassador Francis Muthaura.  The rest of the members were drawn from the

3     Ministry of Foreign Affairs, Attorney General; the Ministry of the

4     Permanent Secretary in the ministry of -- in the Ministry of Provincial

5     Administration Internal Security; the director of National Security

6     Intelligence Service; the commissioner of police; the permanent secretary

7     in charge of immigration and registration of persons, and of course the

8     principal administrative secretary who also serves jointly as the

9     secretariat.  There is also, of course, the chief of general staff.

10        Q.   And I assume yourself as well.

11        A.   Myself as well.  Thank you.

12        Q.   Sir, could you inform the Court of the name of the chief of

13     general staff that served in NSAC at that time.

14        A.   The name of the chief of general staff at the time was

15     General Jeremiah Kianga.

16        Q.   And could you inform the Court who the NSIS director sitting on

17     NSAC, what was his name?

18        A.   His name was general -- Major-General Michael Gichangi.

19        Q.   And the same for the Attorney General, please?

20        A.   Honourable Amos Wako.

21        Q.   And the permanent secretary for internal security and provincial

22     administration, what was his name at the time?

23        A.   Mr. Cyrus Gituai.

24        Q.   And the police commissioner, sir?

25        A.   Major-General Hussein Ali.
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1        Q.   So during this period of 2007 to 2008, who was the minister for

2     provincial administration and internal security?

3        A.   The minister beginning January 10th, I think, was

4     Honourable George Saitoti.

5        Q.   And this is January 10th of what year?

6        A.   2008.

7        Q.   And prior to January 10, 2008, who was the minister?

8        A.   Following the elections of 2007 or before the elections of 2007,

9     there was -- Honourable John Michuki was the minister then.

10        Q.   And do you recall if during 2007 and 2008 whether the minister of

11     state for provincial administration and internal security, whether he

12     attended NSAC meetings?

13        A.   Yes, he did from time to time.

14        Q.   And when the minister of state for internal security attends NSAC

15     meetings, who would chair these meetings?

16        A.   He would chair the meeting.

17        Q.   Why is it that the minister would chair these meetings?

18        A.   Principally because NSAC, being an advisory body, would report to

19     the cabinet committee on security where the minister for internal

20     security is a key member, and of course, protocol also demanded that

21     whenever he attended those meetings, either at the invitation of the

22 advisory committee or on his own volition, he chairs the meeting.

23        Q.   And could you tell the Court very briefly what is the role and

24     responsibilities of the minister for state of provincial administration

25     and internal security?
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1        A.   The minister of state for provincial administration and internal

2     security holds two portfolios in one.  One, of course, is in charge of

3     security.  He's in charge of all security operators, and he's also

4     responsible for provincial administration.

5        Q.   What was the reason that the minister would attend NSAC meetings

6     the occasions that he did?

7        A.   Your Honours, the honourable minister for internal security would

8     attend those meetings when he felt there was a reason or the need to

9     obtain a brief directly from the committee.  He'd also attend those

10     meetings to give guidance and direction and to give a sense of what he

11     felt should be discussed in order to formulate the kind of

12     recommendations that will serve the interests.  In this particular case,

13     security interests.

14        Q.   Sir, you mentioned the minister would receive briefings from

15     NSAC?

16        A.   That is correct.

17        Q.   Would he receive information relating to security from any other

18     source?

19        A.   Yes, of course he would.

20        Q.   Could you tell the Court what the other sources are, please?

21        A.   He would definitely receive briefs from the departments that fall

22     under his docket, which is the police department and I believe the

23     security intelligence service.

24        Q.   Sir, during the 2007 and 2008 period, do you recall if any other

25     persons attended NSAC meetings for the purposes of providing briefings to
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1     NSAC?

2        A.   Yes, your Honours.

3        Q.   Could you give us some names and designations of those

4     individuals, please.

5        A.   From time to time the National Security Advisory Committee

6 invited individuals Permanent Secretaries who have competencies that fell

7     within matters which were under discussion, and the very best example, I

8     think, during that period, is the permanent secretary responsible for

9     humanitarian and disaster management which was Rachel Arungah.

10     Mrs. Rachel Arungah was in charge of -- was a permanent secretary for the

11     Ministry of Special Programmes.

12        Q.   Sir, what is the remit of the ministry for special programmes?

13     Could you tell us briefly?

14        A.   Your Honours, this is a special ministry that deals with

15     emergencies, national disasters, and of course any other portfolio that

16     is given to that ministry, including HIV/AIDS.

17        Q.   Sir, you earlier mentioned the Cabinet Security Committee?

18        A.   Yes, I --

19        Q.   Could you briefly explain to the Court what that is?

20        A.   That is the Cabinet Security Committee that is part of the

21     committees of cabinets that deals with security matters and to which the

22     NSAC reports to.

23        Q.   And what is the composition of the Cabinet Security Committee?

24        A.   The Cabinet Security Committee is composed more or less of

25     individuals.  However, in case, say, of the cabinet minister responsible
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1     for provincial administration and internal security, he sits in the place

2     of the commissioner of police, the Permanent Secretaries, and so on.  So

3     there is also the permanent secretary -- sorry, minister responsible for

4     immigration, the minister responsible for defence, and this committee's

5     chaired by the president himself.

6        Q.   Do you know if Ambassador Muthaura had a role in that committee?

7        A.   To the extent that he is the secretary to the cabinet, yes, but

8     he does not sit in that committee as a member.

9        Q.   Sir, who does the police commissioner report to?

10        A.   The police commissioner reports to the minister for provincial

11     administration and internal security.

12        Q.   And who has operational command of the police?

13        A.   The commissioner of police himself.

14        Q.   Does the police commissioner report to the chairman of NSAC?

15        A.   No, he doesn't.

16 Q.   You told the Court that during the 2007 and 2008 period

17     General Ali was the police commissioner?

18        A.   Yes, he was.

19        Q.   Did General Ali ever report to Ambassador Muthaura?

20        A.   Not directly.  He reported to -- whenever he briefed, he briefed

21     the committee that was chaired by Ambassador Muthaura.

22        Q.   Did he ever directly report to Ambassador Muthaura?

23        A.   No, not on operational matters.

24        Q.   Sir, you mentioned that Major-General Michael Gichangi was the

25     NSIS director at the time.
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1        A.   Yes, he was.

2        Q.   Who does he report to, sir?

3        A.   Major-General Gichangi would report directly to the president and

4     to the minister responsible for internal security; although, ordinarily

5     in the course of his work, he does give briefs to other people who are

6     closely related to the work he does.

7        Q.   Did he ever report to Ambassador Muthaura directly?

8        A.   No, he doesn't.

9        Q.   Sir, who was the permanent secretary for the Ministry of State

10     for Provincial Administration and Internal Security during that period?

11     Could you remind us?

12        A.   It was Mr. Cyrus Gituai.

13        Q.   And who did he report to, sir?

14        A.   He reported to his minister, Professor George Saitoti at that

15     time.

16        Q.   Did he ever report to Ambassador Muthaura?

17        A.   No, he do not.

18        Q.   Sir, do you know Francis Kimemia?

19 A.   Yes, do I.

20        Q.   Who is he?

21        A.   He's a current permanent secretary for internal security.

22        Q.   And what was his position in 2007 and 2008?

23        A.   In 2007, I believe he was a deputy secretary in the Ministry of

24 Provincial Administration and Internal Security.

25        Q.   And in that position, who did he report to?
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1        A.   He reported to his permanent secretary, who was then

2     Cyrus Gituai.

3        Q.   Did he ever report to Ambassador Muthaura?

4        A.   No.

5        Q.   Could he ever be considered as a subordinate of

6     Ambassador Muthaura?

7        A.   Yes, from the protocol point of view of structure of government,

8     he -- he's functionally not subordinate but I think organically he is

9     much lower in rank than Ambassador Muthaura.

10        Q.   Apart from rank, sir, in terms of duty.

11        A.   He reported directly to his permanent secretary.

12        Q.   So did he report to Ambassador Muthaura?

13        A. I'm not aware of any such thing.

14             MS. ALAGENDRA:  Your Honours, could I request that we briefly go

15     into private session.

16             PRESIDING JUDGE TRENDAFILOVA:  Of course, please.  We appreciate

17     this.  Court Officer.

18 (Private session at 3.30)

19 (Redacted)

20 (Redacted)

21 (Redacted)

22 (Redacted)

23 (Redacted)

24 (Redacted)

25 (Redacted)
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1 (Redacted)

2 (Redacted)

3 (Redacted)

4 (Redacted)

5 (Redacted)

6 (Redacted)

7 (Redacted)

8 (Redacted)

9 (Redacted)

10 (Redacted)

11 (Redacted)

12 (Redacted)

13 (Redacted)

14 (Redacted)

15             (Open session at 3.31 p.m.)

16             COURT OFFICER:  Madam President, your Honours, we're back in open

17     session.  Thank you.

18             PRESIDING JUDGE TRENDAFILOVA:  Please proceed.

19             MS. ALAGENDRA:

20        Q.   Sir, can you describe generally Ambassador Muthaura's role as

21     head of public service, cabinet secretary and permanent secretary to the

22     president?  Generally what is his role in these capacities?

23        A.   Well, Ambassador Muthaura, first of all he wears those three hats

24     in one, but more importantly, as a head of public service, he's in charge

25     of the general management of the public service.  He's a permanent
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1     secretary himself, but one can say he's first among equals as the head of

2     public service.

3             As a secretary to the cabinet, Ambassador Muthaura's

4     responsibility is to manage cabinet meetings and cabinet affairs and to

5     communicate cabinet decisions and to manage the conduct of cabinet

6     meetings.  Mr. Muthaura is also a permanent secretary.  In that role,

7     Ambassador Muthaura reports directly to the president.  He's what you

8     might call the president's permanent secretary, and the responsibility he

9     has as the -- as the permanent secretary for the president is to be able

10     to communicate and to serve as a link between the president and all other

11     arms of government and communicate decisions and policies as a -- as

12     appropriate.

13        Q.   Sir, in any of these capacities did Ambassador Muthaura have a

14     decision-making role?

15 A.   Yes, and he does as head of public service and possibly as a

16     permanent secretary he does.

17        Q.   And what kind of issues?

18        A.   Issues that require his decision as the head of public service

19     would -- would normally be administrative, those that relate to the

20     management of the public affairs and public service.  He's the

21     coordinator, and therefore he's called from time to time to take

22     decisions that fall within that docket.

23        Q.   Could you give us an example of what kind of decisions he'd be

24     required to make as head of public service.

25        A.   As the head of public service, he would advise the president, and
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1     I'm sure he would also be able to communicate decisions that arise from

2     his consultations with the president, but also on the structure and

3     organs of government, he does play a role in advising on how the

4     structure, on the movement, on the transfers, on service.  Yes, he does

5     take those decision.

6        Q.   Does he have the capacity to make decisions on operational issues

7     of government?

8        A.   No, he doesn't because he is a permanent secretary whose mandate

9     is limited to being the peers for the presidency and for that reason he

10     merely coordinates and facilitates work of government at that level.  He

11     doesn't get involved in operational issues, and I don't think he does

12     even when he serves as cabinet or even head of public service.

13        Q.   Sir, what was Ambassador Muthaura's role as chairman of NSAC

14     during the period he served in that position?

15        A.   Ambassador Muthaura's role essentially is to chair the meetings

16     of NSAC.  Like any other chair, he would facilitate the discussions and

17     the conduct of business of that committee.

18        Q.   As chairman of NSAC, did Ambassador Muthaura have a

19     decision-making role or executive authority?

20        A.   No, he did not have.

21        Q.   Apart from NSAC, did Ambassador Muthaura chair any other

22     committees that you know of?

23        A.   Yes.  From time to time, because the fact that he --

24     Ambassador Muthaura wears different hats.  He would chair meetings that

25     require a certain sense of urgency, and he would be called upon to chair
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1     meetings either by the president or by the cabinet on issues such as

2     disaster committees.  He would -- on huge infrastructure projects,

3     Ambassador Muthaura, given the interests, he would probably be the one to

4     chair, and he has done so before.

5        Q.   Could you give the Court some examples of some of the committees

6     that Ambassador Muthaura chairs or has chaired?

7        A.   Very often Ambassador Muthaura would chair inter-ministerial

8     committee meetings that are held at the level of permanent secretaries.

9     This could be anything from droughts and famine response committees.  It

10     could also be committee that is deliberating on national events and that

11 requires the input of different and various agencies.

12     Ambassador Muthaura, I know of, at least on this particular case, he did

13     on a number of occasions chair an inter-agency meeting of various

14     departments involved in the massive infrastructure project that is coming

15     up in Kenya.

16        Q.   What's the project called, sir?

17        A.   I think this is the Lamu Transport Corridor which includes the

18     port in the new port of Lamu.

19        Q.   Sir, does NSAC have executive authority?

20        A.   No, NSAC does not possess executive authority.

21        Q.   What is the remit of the work of NSAC?

22        A.   NSAC plays different roles.  NSAC is an advisory body that makes

23     proposals and translates them into recommendations and transmits them to

24     the various departments that require to take action, but more

25     importantly, NSAC does prepare briefs based again on recommendations and
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1     to advise the cabinet committee on security.  NSAC is also some form of a

2     clearing house.  It's a reporting.  It's a very regulated reporting

3     channel where ministries that collaborate in security sector would meet

4     and discuss and resolve, you know, issues that are cross-cutting.  So

5     that's the kind of forum it is.

6        Q.   Sir, you've used the word "reporting."  Could you just clarify

7     what you mean by this word "reporting" because it has many connotations.

8     So in the context that you've just explained, could you tell the Court

9     what you mean by reporting?

10        A.   Reporting, I mean briefing the other agencies.  Perhaps, in the

11     matter -- for example, in the case of Ministry of Foreign Affairs would

12     brief the information that come to our knowledge or that we access in the

13     course of our work that we believe has a bearing on defence and police

14     and other agencies, we would use the forum to report and also to report

15     on our work.

16        Q.   Sir, if I'm correct, when you say reporting on our work, you mean

17     provide briefings --

18        A.   That's correct.

19        Q.   (* overlapping speakers)

20        A.   That's correct.

21        Q.   Sir, could you briefly explain to the Court how recommendations

22     are arrived at in NSAC meetings?

23        A.   By consensus.

24        Q.   And what do you mean by that?

25        A.   We discuss matters that are brought before the committee and we
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1     formulate proposals or options, and we translate them into

2     recommendations, and then they are communicated to the various

3     departments to implement?  We also prepare reports and briefs regularly

4     or periodically.  These reports are transmitted by the chair to the

5     cabinet committee for discussion, and of course ratification or sanction

6     or even direction.

7        Q.   Sir, when you say "we," who are you referring to?

8        A.   Members of the committee, the collective membership.

9        Q.   Sir, is NSAC able to make recommendations without the input from

10     a particular ministry or department which is involved with the subject

11     that is being discussed?

12        A.   No.

13        Q.   If, for instance, NSAC is discussing an issue involving forestry,

14     who would be the person to guide the discussions?

15        A.   That would be the permanent secretary responsible for the

16     forestry or -- or environment or the director of forestry.

17        Q.   And if --

18        A.   (* overlapping speakers) would invited.

19        Q. And if, for instance, the discussion is about airport security,

20     who would lead those discussions or guide those discussions?

21        A.   Both the permanent secretary responsible for transport and the

22     management of airports, and more specifically if it's to do with a

23     specific airport, then they would ask the senior management of that

24     airport to appear before the NSAC.

25        Q.   What would be the situation, sir, if, for example, a member
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1     sitting in NSAC is to disagree with a particular stance or recommendation

2     that is being put forward?  What would happen?

3        A.   The likely scenario, it's not always the case, but the likely

4     scenario that the decision or the recommendations or advice would not be

5     given until a solution is found on the way forward.

6        Q.   And what is the role of the chairman of NSAC in formulating these

7     recommendations if he has any?

8        A.   As a chair, he guides the discussions, and he facilitates and

9     ensures that everyone, particularly those with the expertise or the

10     competence, are able to brief the committee fully and the committee

11     discusses, and exhaustively discusses, those issues, and then the

12     secretariat would reduce this into recommendations once there is

13     consensus.

14        Q.   Did Ambassador Muthaura, as chairman of NSAC, ever give

15     directions during NSAC meetings?

16        A.   I do not recall Ambassador Muthaura as chair giving any

17     direction --

18        Q.   Did --

19        A. -- to any member of NSAC.

20        Q.   Did Ambassador Muthaura ever give any directions to the police

21     commissioner during NSAC meetings?

22        A.   No.  I don't recall ever seeing Ambassador Muthaura directing the

23     commissioner.

24        Q.   Did Ambassador Muthaura ever direct or give directions to the

25     director of NSIS during NSAC meetings?
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1        A.   No.  No, your Honours.

2        Q.   Did he give any orders to any of these individuals during these

3     meetings?

4        A.   No, I have never seen.

5        Q.   Sir, could you give Their Honours an idea of how

6     Ambassador Muthaura would conduct NSAC meetings?

7        A.   Your Honours, as chair, Ambassador Muthaura is very consultative.

8     He would always invite, even with all the time constraints, anyone who

9     had -- who has an issue before the committee to give the expert opinion

10     or -- or information, and it is -- and Ambassador Muthaura, as I recall

11     also, he wouldn't allow any matter to be discussed without the input of

12     the ministry under which such a matter falls.  That is his kind of

13     facilitation.  I observed and I know, as a matter of fact.

14        Q.   So once the NSAC members all agree that a recommendation would be

15     put forward, what is the next step?  What happens next?

16        A.   Well, such a recommendation is, first of all, minuted by the

17     secretariat, and then the secretariat is required to extract those

18     recommendations and direct them to the respective agencies for

19     implementation.  Together, of course, with the minutes of the meetings.

20        Q.   Sir, once these recommendations are sent to these ministries, are

21     they obliged to implement these recommendations?

22        A.   Well, they are sent as recommendations, and so not in all cases

23     would you find an agency being able to implement all the recommendations.

24     In the case, for example, if I may use the Ministry of Foreign Affairs,

25     if a recommendation is made that we re-open or relocate our embassy in --
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1     in Somalia, in Mogadishu for example, it is left to the minister of

2     foreign affairs to assess the situation, the security.  They take into

3     account all factors, and we could very well write back to the committee

4     and indicate our inability to implement a recommendation of that nature.

5     Sometimes it has to do with resources.  So it's not -- so agencies are

6     not obliged as such.

7        Q.   How regular were NSAC meetings held?

8        A.   Ordinarily NSAC meetings are held once a month, I believe the

9     first Tuesday of the month, but there are also times when meetings are

10     convened to address specific or special or urgent issues.

11        Q.   Sir, could you explain to the Court what is the ambit of NSAC

12     authority as far as operational matters of individual agencies, such as

13     police, the NSIS, or the military are concerned?

14        A.   NSAC as -- does not carry a mandate or authority to direct any of

15     those agencies.  The best example is the Ministry of Defence.  I have

16     never come across a situation where NSAC took a decision directing or

17     compelling the Department of Defence to take action on one thing or

18     another.  I think usually it is the Ministry of Defence that lays a

19     proposal on the table, and it is for the committee to discuss and see it

20     from that perspective.  So as far as the committee's concerned, each and

21     every membership retains their competencies as they sit in that

22     committee, and the various legal mandates are clearly spelt out.

23        Q.   And can NSAC override that legal mandate of the various agencies?

24        A.   No.  NSAC would not be able to do that.

25        Q.   Sir, what if anything would be the reaction of the respective
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1     division heads, for example, the police commissioner or the director of

2     NSIS, if NSAC discussions were to stray into operational issues?  What

3     kind of reaction would they have there?

4        A.   I believe the police commissioner would caution members, as I'm

5     sure and as I know he has done many times, that we should not discuss

6     operational issues.  We should limit our discussions broadly on the

7     recommendations that we believe should be carried through for purposes of

8     law enforcement.  But when it came to operational issues, it's -- it's

9     difficult.  It's not just the police commissioner.  Even the Ministry of

10     Defence, they would not allow the committee to delve into issues of

11     operations in their respective dockets.

12        Q.   Did you personally experience such a situation during an NSAC

13     meeting?

14        A.   Yes, on many occasions when issues came out and because NSAC --

15     there's a level of openness in the discussions.  When we shared

16     information, we were cautioned whenever we delve into details on

17     operations, on specifics of the work of the other departments.  So we --

18     we kept off.

19        Q.   Sir, I'd like to move into NSAC meetings specifically during

20     2000, 2007, and 2008.  How often did NSAC meet during the pre- and

21     post-election period of 2007 and 2008?

22        A.   Your Honours, we met in special meetings virtually every day.

23        Q.   And what was the main concern of NSAC discussions during that

24     period?

25        A.   The overriding concern at that time was to ensure that the
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1     country held free and fair elections without violence, as it had been

2     experienced on many, many previous occasions during elections.

3        Q.   Did NSAC receive information about any possible risk of violence

4     or disorder during that period?

5        A.   Yes, it did.

6        Q.   And what were the sources of that information?

7        A.   It mostly came from the intelligence, either the national

8     security intelligence or even the police itself and provincial

9     administration as well.

10        Q.   And why was this information being brought to NSAC?

11        A.   All along, as I say, NSAC was keenly interested in ensuring that

12     these elections were held in a peaceful manner, devoid of any violence.

13     Historically, these were highly contested, very emotive elections, so we

14     all understood that law and order and maintenance of peace and security

15     was paramount.  So this information was not just sought, it was brought

16     to the attention of the committee in order to prepare and to take

17     whatever measures that needed to be taken to ensure that these elections

18     were held in a free and fair atmosphere and peaceful.

19        Q.   Was this information brought to NSAC for Ambassador Muthaura to

20     give decisions and orders?

21        A.   No.  This information was brought to the committee in the normal

22     manner in which it was brought on -- on previous occasions, not for

23     Ambassador Muthaura to give directions.

24        Q.   Sir, what was the information at that time, briefly, that NSAC

25     was receiving?
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1        A.   That there were certain -- there were possibilities that in

2     certain areas where the elections were hotly contested between the three

3     main parties there was likely to be violence.  That was the main thrust

4     of these briefs.  And these areas were identified and proposals were

5     made.

6        Q.   Sir, what were the three main parties that you're referring to?

7        A.   There was PNU, there was ODM, and there was ODM Kenya.

8        Q.   Could you give us the gist of some of the recommendations that

9     NSAC was making in this respect?

10        A.   NSAC was concerned about the fact that in some cases polling

11     stations may be vulnerable and open to attack.  NSAC was also concerned

12     that the law enforcement agencies could be overstretched.  NSAC had been

13     briefed about the number of polling stations and the level of personnel

14     that was required and the resources that were required to be deployed.

15     So NSAC had to address these issues based on the reports that had been

16     submitted, particularly on the issue of resources as well.

17        Q.   Sir, would you care to explain some of these recommendations that

18     were being put forward?

19        A.   One of the key recommendations that was made is for the police to

20     deploy more personnel in areas that were considered hot spots in order to

21     forestall any possibilities of violence.  The other recommendation that

22 was also very key was the deployment of other security agencies over and

23     above the regular police in order to increase the numbers and be able to

24     cover the entire country.  The -- I think the -- the other important

25     recommendation was the need to provide the necessary resources,
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1     additional resources, to allow the police to deploy adequately.

2             MS. ALAGENDRA:  Your Honours, I have my eye on the clock and I

3     think this might be an appropriate place if you would like to --

4             PRESIDING JUDGE TRENDAFILOVA:  Yes, one more question, please, if

5     you would like to proceed.

6             MS. ALAGENDRA:  I would.  I would definitely.  Thank you, your

7     Honours.  One more question.

8        Q. Sir, could you explain to the Court what the violence started?

9        A.   Your Honours, according to the reports that we had received, the

10     violence started especially in four provinces, almost immediately after

11     the announcement of the election results by the electoral commission of

12     Kenya.  That was, I believe, on 20 or 30th.  On the night of 29th, there

13     was (* indiscernible) issues here and there, but mainly on the 30th.

14             PRESIDING JUDGE TRENDAFILOVA:  So I think that we have to adjourn

15     for half an hour for the break, and we shall proceed, Mr. Mwangi, with

16     your questioning after the break, at 4.30.

17             So we suspend the hearing now for half an hour.

18             (The witness stands down)

19             COURT USHER:  All rise.

20             Recess taken at 4.00 p.m.

21             On resuming at 4.31 p.m.

22             (Open session)

23             PRESIDING JUDGE TRENDAFILOVA:  Please be seated.  May the

24     Court Officer -- we resume the hearing.  May the Court Officer invite the

25     witness, Mr. Mwangi.
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1             (The witness takes the stand)

2             PRESIDING JUDGE TRENDAFILOVA:  Mr. Mwangi, please be seated.

3     You're still under oath.

4             And, Ms. Alagendra, the floor is over to you.

5             MS. ALAGENDRA:  Thank you, Your Honours.

6        Q.   Sir, you told the court earlier in relation to NSAC meetings that

7     Ambassador Muthaura did not issue any directions and neither is that his

8     role.  Did that change during the period of 2007 and 2008?

9        A.   No, your Honour, it did not change.

10        Q.   Sir, I'd like to ask you about the ethnicities of some of the

11     NSAC members.  Could you tell the Court the ethnicity of the

12     Attorney General Amos Wako, please.

13        A.   He's a Luhya.

14        Q.   And the ethnicity of General Kianga?

15        A.   He's a Kamba.

16        Q.   And the ethnicity of Ambassador Muthaura?

17        A.   He's a Meru.

18        Q. And the ethnicity of the director General of NSIS?

19        A.   He's a Kikuyu.

20        Q.   Sir, you mentioned that during this period Rachel Arungah, the

21     permanent secretary for special programmes, attended and briefed NSAC.

22     What was her ethnicity.

23        A.   She's a Luhya.

24        Q.   Sir, could you explain in what circumstances the Kenya military

25     would involve itself in internal disturbances and civil disorder?
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1        A.   I believe at the request by the chief of general staff, director

2     to the president, who is the Commander-in-Chief, to allow the military to

3     leave the barracks and be deployed to carry out civilian work.  That is

4     the kind of situation which it's rare.  I've seen it once only when there

5     was an attempted coup in 1982, when the military went out into the

6     streets and carried out what would otherwise have been police -- policing

7     work.

8        Q.   Sir, are you aware of any organisation or group called the

9 Mungiki?

10        A.   Yes, I'm aware.

11        Q.   What is it?

12        A.   There are different definitions, descriptions of Mungiki, but

13     according to my understanding of Mungiki, it's mainly group of young

14     people, mainly from the Kikuyu community, that's -- are known to operate

15     and carry out criminal activities.

16        Q.   Do you recall if during the period of 2007 and 2008 whether NSAC

17     made any recommendation to the police not to take any action against the

18     Mungiki or Kikuyu youth who may have been perpetrating violence in any

19     part of the country?

20        A.   No.  There was no such instructions.

21        Q.   And do you recall if Ambassador Muthaura gave any such

22     instruction or direction to the police?

23        A.   No, I don't recall such instructions.

24        Q.   So did NSAC make any recommendation during this period that you

25     thought may have been illegal?
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1        A.   No.  I do not recall any such recommendations.

2        Q. Did Ambassador Muthaura make any recommendation that you thought

3     may have been illegal?

4        A.   No.  I don't recall any such recommendations from

5     Ambassador Muthaura.

6        Q.   During NSAC meetings during this period, did you ever get a sense

7     that Ambassador Muthaura was steering away or keeping members away from

8     discussing certain issues concerning Mungiki or perpetration of violence

9     in certain areas or any issue, for that matter?

10        A.   No.  There was no such impression or suggestion.

11        Q.   Sir, as a -- as a member of NSAC, did you receive NSAC minutes?

12        A.   Yes, I did.

13        Q.   And when you received them, did you read them?

14        A.   Yes, I did.

15        Q.   And on any occasion where you yourself were not present at a

16     particular NSAC session, did you still receive and read those minutes?

17        A.   Yes, I did.

18             MS. ALAGENDRA:  Your Honours, with your permission, I would like

19     the witness to be given the folder of the NSAC minutes.

20             PRESIDING JUDGE TRENDAFILOVA:  Yes.

21             COURT OFFICER:  Your Honour, the witness already has the folder.

22     Thank you.

23             MS. ALAGENDRA:  Thank you.

24        Q.   Mr. Mwangi, could you just have a look at the folder in front of

25     you and tell the Court if you recognise what those documents in that
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1     folder are, please.

2        A.   Yes, your Honour.  I recognise these to be the minutes of NSAC

3     meetings.

4        Q.   Sir, is that the folder that was handed to you by the

5     Court Officer?

6        A.   Sorry?

7        Q.   There was a folder that was handed over to you by the

8     Court Officer.

9             COURT OFFICER:  Your Honour, the witness was already in

10     possession of the folder prior to coming into the courtroom in accordance

11     with the instruction of the Chamber.  Thank you.

12             MS. ALAGENDRA:  Your Honours, just so that we're on the same

13     page, could I request that he be given the same folder that we all have.

14             THE WITNESS:  Thank you.  Yes.  I recognise this to be the

15     minutes of National Security Advisory Committee.

16             MS. ALAGENDRA:

17        Q.   Sir, I'd like you to have a look at the minutes of

18     13th November 2007.

19        A.   Yes.

20             MS. ALAGENDRA:  And, your Honours, for the convenience of the

21     Court, the EVD number is written on the tab.  It's EVD-PT-D12-0002.

22        Q.   Sir, I'd like you to refer to page 5.  And I'm referring to the

23     portion which reads:

24             "However, in absence of commissioner of police who had left the

25     meeting to attend to an urgent issue --"
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1        A.   Sorry.  I beg your pardon.  Are these the minutes of 13th of

2     November?

3        Q.   Yes.

4        A.   Page?

5        Q.   Page 5.  I apologise.

6        A.   Yes.  Okay.  Page 5, yes.  Mm-hmm.

7        Q.   I'm reading the fourth paragraph:

8             "However, in absence --"

9        A.   Yes.

10        Q.   "-- of commissioner of police who had left the meeting to attend

11     to an urgent issue, the matter was deferred for discussion during special

12     NSAC meeting on 14th November."

13        A.   That's correct.

14 Q.   Sir, my question to you is:  Why could this not be discussed in

15     the absence of the police commissioner?

16        A.   I think the first thing is that this meeting, this particular

17     subject involved a matter under which the police department was dealing

18     with.  This was a security operation in one of the areas in Mount Elgon.

19     As a matter of practice and procedure, NSAC never discussed or did not

20     discuss any matter in the absence of those who were competent with the

21     expert knowledge to deal with the matter.

22        Q.   And if you turn to page 10, sir, of the same date.  I'm looking

23     at the first line where there 's reference to majimbo debate.  Do you see

24     them?

25        A.   Yes.
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1 Q.   What is the majimbo debate.  Could you tell the Court very

2     briefly, please?

3        A.   I understand majimbo to mean the political debate in Kenya

4     involving those who support regionalising or autonomy of certain regions

5     and those who support a constitution or government structured as a

6     unitary central -- with a central government.  So those are two points of

7     view with regard to the -- what was going on at the debate at the

8     point -- at the time.

9        Q. Could I now refer you to the minutes of 14th November.  And I'm

10     referring to page 4 of those minutes.

11             MS. ALAGENDRA:  The EVD number, your Honours, is EVD-PT-D12-0003.

12        Q.   Sir, it states here:

13             "The commissioner of police informed members that he had

14     cautioned politicians not to demean the office of the president and to

15     avoid abusive language during campaigns."

16             Could you give the Court a brief insight into what this is about?

17 A.   Your Honours, this brief from the police commissioner was in

18     reaction or in response to what NSAC had previously discussed, which was

19     a growing and widespread tendency for politicians during their campaigns

20     to use incitive, abusive language that was, in the assessment of the

21     committee, was contributing towards heightening tensions that was risky

22     for purposes of holding a free and fair election.

23        Q.   And was this being directed at the office of the president?

24        A.   Yes, it was.

25        Q.   Sir, I move on to the minutes of 28th November 2007.  And I'd
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1     like you to have a look at page 4, please.  EVD-PT-D12-00004.

2             Sir, it says there that "the chairman."  I assume it's referring

3     to Ambassador Muthaura; am I correct?

4        A.   Page 4?

5        Q.   Yes.  Sorry, sir.  If you could turn the page before.  This

6     section of the minutes is referring to what the chairman is saying

7     starting from under minute 101.

8        A.   Please, can you point out the paragraph:

9        Q.   "The chairman - ECK Mr. Samuel Kivuitu --"

10        A.   Oh, yeah.  Okay.

11        Q.   "-- thanked the chairman for the invitation..."

12        A.   That's right.

13        Q.   That's referring to Ambassador Muthaura?

14        A.   Yes.

15        Q.   And it also says at page 5 in case that while concluding on the

16     agenda item, Chairman Ambassador Muthaura thanks the ECK chairman for

17     bringing to his attention or to the attention of NSAC issues including

18     threats of violence.

19        A.   The paragraph on page 5 -- on page 4?  Are you on page 4?

20        Q.   Page 5, the fourth paragraph.

21        A.   Yes, I have that.

22        Q.   And if you go to the next page.  If you turn over the next page.

23     Page 6, right at the bottom.  It says:

24             "The members observed that the gang, referring to the Mungiki

25     gang, remains a serious threat to security and should be dealt with as
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1     earlier agreed once the general elections are over."

2        A.   Yes, I've seen that.

3        Q.   What would you say to the suggestion that at the time of

4     Ambassador Muthaura thanking the ECK chairman for bringing the issue of

5     election violence to the attention of NSAC and at the time NSAC members

6     have observed that the Mungikis were posing a threat to national

7     security, that two days before this, on 26th of November,

8     Ambassador Muthaura, together with President Kibaki and

9     Honourable Uhuru Kenyatta, held a meeting where they agreed with the

10     Mungiki to solicit their support for the PNU during the elections?  What

11     would you say to that suggestion?

12        A.   That suggestion, first of all, absolutely inconsistent with the

13     position that both Ambassador Muthaura as chairman and the NSAC committee

14     had taken on the whole question of dealing with Mungiki.  It doesn't --

15     it sounds absurd.

16        Q.   Sir, I'm moving now to the minutes of 4th December, and page 5.

17     And this is EVD-PT-D12-00005.

18             Sir, I'm looking at paragraph 4.

19             "Post-election contingency plans are hinged on quelling

20     disturbances by-election losers and mass incitement to cause a breach of

21     peace."

22             At this point was it already anticipated who the losers would be

23     and who the winning presidential candidate would be?

24        A.   No, it was is not.

25        Q.   And the next paragraph:
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1 "Plans for the orderly and systematic inauguration of the winning

2     presidential candidate has been put in place."

3             Why were inauguration plans being made so early?

4        A.   It is the normal practice when you're preparing elections of this

5     magnitude to put in place preparations way in advance.  It is a solemn

6     ceremony that requires what in many countries invitation of large number

7     of dignitaries and they require time, and invitations and participation

8     of dignitaries, particularly from the neighbourhood, has become a very

9     common practice in our part of the world, and so sufficient time was

10     required to prepare for the inauguration.

11        Q.   Sir, can I take you to page 7, please.  And I'm reading from the

12     second last paragraph:

13             "Members were informed that Mungiki sect members are once again

14     active taking advantage of the relaxed crackdown by security forces.

15     They are now negotiating with political parties or personalities for

16     support and security services.  Mungiki members participating in the

17     general elections should not be supported by the government."

18             My first question to you is:  Which political parties were the

19     Mungiki negotiating with?

20        A.   I wouldn't be able to tell.

21        Q.   And despite this recommendation, did you know if the government

22     did in fact support the Mungiki?

23        A.   No.

24        Q.   No, I take it as "no," or "I don't know"?

25        A.   No, no.  The government did not support Mungiki.
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1        Q.   Sir, I want to take you now to the minutes of 31st December.

2     It's at EVD-PT-D12-00007.

3             Sir, do you recall when the swearing-in ceremony of the newly

4     elected president was?

5        A.   Yes, do.

6        Q.   When was it, sir?

7        A.   It was on 30th of December.

8        Q.   Was it the day before?

9        A.   Yes, the day before these minutes, this meeting.

10        Q.   Could I refer you to page 2.  And I'm referring you to the third

11     paragraph from the bottom.  It reads:

12             "The conflict is splitting supporters who voted for ODM against

13     those who voted for PNU.  ODM supporters are burning houses and

14 destroying properties belonging to PNU supporters."

15             Where in Kenya was this taking place at the time?

16        A.   This was taking place mainly in parts of the Rift Valley,

17     especially near the town of Eldoret, in Kisumu, and to a small extent in

18     Nairobi.

19        Q.   And the next page.  I'm looking at the last part.

20             "Ensure youths set to attend illegal installation of ODM leader

21     at Uhuru Park are contained within their areas of residence."

22 Please, could you explain to the Court what this illegal

23     installation of ODM leader was about?

24        A.   There were reports about this period that there was to be

25     installation as president of the ODM leader, and I believe that this
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1     particular minute was addressing itself to the possible risk and threat

2     that could result if such a thing was allowed to happen, and the

3     recommendation here was to ensure that youths who might wish to

4     participate are contained and restricted to the areas where they lived.

5        Q.   Sir, did you attend the swearing-in ceremony of the president on

6     30th December?

7        A.   Yes, I did.

8        Q.   Did you hear that prior to or after that ceremony, or maybe even

9     during the ceremony, for that matter, that there were meetings between

10     senior government officials and the Mungiki in the State House with a

11     view to planning violence in Naivasha and Nakuru?

12        A.   No, I did not hear such thing.

13        Q.   Sir, I take you to the minutes of 1st January 2008.

14     EVD-PT-D12-00008.

15             Sir, I take you to page 3 of those minutes, and I'm looking at

16     the second last paragraph, and it reads:

17             "Members noted with concern that the prevailing state of

18     insecurity in the country is a product of calculated move by opposition

19     to discredit the government through the media to achieve selfish ends."

20             Could you please explain to the Court what this meant?

21        A.   Well, there was a sense and feeling within the committee that

22     there was deliberate misinformation that was being channeled whose

23     purpose was to discredit the government through the media, and the

24     concern from the security point of view was that such information that

25     was being channeled to the media needed to be contained and checked.
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1        Q.   Sir, could you turn over to the next page, please, page 4.  And

2     I'm looking at the second last paragraph and it reads:

3             "Regarding security of government arms and ammunition, the

4     meeting noted the needs for enhanced security on all armouries in the

5     country."

6             In light of this issue, sir, what would you say to the suggestion

7     that despite this recommendation that Ambassador Muthaura,

8     Francis Kimemia, and the Honourable Minister Michuki were in fact

9     distributing government arms and ammunition to the Mungiki for them to go

10     ahead and commit violent crimes in Nakuru and Naivasha?

11        A.   Your Honour, I would say that cannot be true.

12        Q.   Sir, I take you to the minutes of 3rd January.  Sir, it's written

13     there, but could you inform the Court what time this meeting commenced?

14        A.   According to the minutes, this meeting commenced at 9.15 in the

15     morning.

16             MS. ALAGENDRA:  Your Honours, this is EVD-PT-D12-00009.

17        Q.   Sir, I take you to page 5.  Sir, can you confirm for the Court

18     that Ambassador Muthaura is in fact present at this meeting?  Could you

19     have a look at your minutes and confirm that for the Court?

20        A.   Yes, he is present, your Honour.

21        Q.   Sir, at page 5, it says:

22             "To ensure neutrality, the following members were recommended to

23     man the coordinating reconciliation centre," and there are six people who

24     have been listed.

25             My first question to you is:  Why is it when looking at persons
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1     to ensure neutrality, retired Major-General Opande was nominated?

2        A.   Your Honour, these names were floated during the meeting, and in

3     particular, retired General Opande was, in the view of the committee,

4     considered somebody who is not just well-respected but also neutral and

5     impartial.

6        Q.   And how did Lieutenant-General Sumbeiywo?

7        A.   Retired General Sumbeiywo was also considered by the committee in

8     its assessment as an individual who carried the credentials that would

9     meet the criteria, a neutral person who would not be prejudiced.

10        Q.   And why Ambassador Kiplagat?

11        A.   Ambassador Kiplagat is a well-respected retired ambassador, and

12     he was also considered by the committee to possess the kind of

13     credentials that would be suitable for somebody to undertake this

14     assignment.

15        Q.   And sir, why is Ambassador Francis Muthaura named in that list?

16        A.   Your Honours, Ambassador Muthaura, in the view of the committee,

17     was considered to be the most suited amongst all of us given his known

18     background and well-respected as a public servant credentials.  He was

19     seen as somebody who would not be biased, who would enjoy the respects

20     and the confidence of those moments -- of those that he was going to

21     engage in the dialogue.

22        Q.   And who was he going to engage in the dialogue?

23        A.   The individuals here were going to, in an ad hoc manner, begin to

24     appeal to the citizens, particularly in areas where there was still

25     tension and fighting going on to stop the fighting, were going to appeal
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1     to them to begin to heal and reconcile, and they were going to go out

2     there in open meetings, press conferences, and radio interviews to do

3     this job.

4        Q.   And was this effort only focused on one particular ethnic group

5     or was it of general application?

6        A.   It was on general application.

7        Q.   To the Luos, the Luhyas?  Were they all included?

8        A.   Every one of those communities that were involved.

9        Q.   Sir, did you have any indication that on this very day,

10     3rd January, the day when Ambassador Muthaura has been nominated to be a

11     part of this very honourable group of men, that on that very day he,

12     together with Honourable Saitoti and Honourable Uhuru Kenyatta had met

13     with the Mungiki members at the Nairobi Members' Club in order to plan

14     violence to attack citizens in Naivasha and Nakuru?  Were you aware?

15        A.   No, I wasn't aware of such a thing.

16        Q.   And what would you say to that suggestion?

17        A.   It would be absurd.  It's completely out of character for

18     Ambassador Muthaura.

19 Q.   Sir, I take you to the minutes of 4th January.  It's

20     EVD-PT-D12-00010.  And I'm taking you to page 3, sir.

21             PRESIDING JUDGE TRENDAFILOVA:  Just a moment, Ms. Alagendra.  I

22     would like you to plan your questioning, because you have up until 5.30.

23             MS. ALAGENDRA:  Yes, your Honours.  Thank you for that.

24             PRESIDING JUDGE TRENDAFILOVA:  Proceed, please.

25             MS. ALAGENDRA:

ICC-01/09-02/11-T-9-Red-ENG WT 27-09-2011 52/121 NB PT



Witness: Witness KEN-D12-PPPP-0001 (Open Session) Page 53
Questioned by Ms. Alagendra

Tuesday, 27 September 2011 Case No. ICC-01/09-02/11

1        Q.   Sir, it says there, third paragraph from below:

2             "The biggest challenge now is the enormous number of internally

3     displaced persons camping in police stations without access to basic

4     necessities."

5             This is 4th January.  And which areas is being referred to where

6     IDPs are camping in police stations?

7        A.   This was mainly in areas of North Rift of the Rift Valley; that

8     is, Eldoret and its environs mainly.

9        Q.   And what was the ethnicity of these IDPs camping in police

10     stations without the basic necessities?

11        A.   The majority of those were known to be Kikuyus and Kisiis.

12        Q.   And what is meant by "without access to basic necessities"?

13        A.   Essentially what is meant from my understanding was that basic

14     necessities weren't available, water, food, shelter, clothing.

15        Q.   Sir, can I refer you to the minutes of 7th January, please.  And

16     I'm looking at page 5.  The ERN is EVD-PT-D12-00008.  Page 5.  I'm

17     reading paragraph 3.

18             "NSAC decisions and proposals to tackle ODM strategy should be

19     informed by statements so far made by key Pentagon officials regarding

20     their resolve to take over the government at all costs."

21             Sir, who were the ODM Pentagon officials who had resolved to take

22     over the government at all cost?

23        A.   I think ODM Pentagon officials were -- this was the supreme organ

24     of the ODM made up of, I think, five or six members.  I'm not sure.

25        Q. Are you willing to name them?
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1        A.   If I recall, the membership of the ODM Pentagon then, I think the

2     leader of ODM, honourable -- Right Honourable Prime Minister was one of

3     them.  There was Honourable Charity.  There was honourable --

4        Q.   Sir, what was the name of the Prime Minister?  Please, if you

5     could name him.

6        A.   His name, Right Honourable -- Honourable Raila Odinga.  He was

7     the leader of the ODM Pentagon.  Then there was Honourable Charity Ngilu,

8     Honourable Balala, I believe, Honourable Joseph Nyagah, honourable -- my

9     memory might fail me.  I don't know whether I have mentioned all five.

10     Have I?

11        Q.   That is fine, sir, I can move on to --

12        A.   All right.

13        Q.   Sir, did this matter pose a real threat to the PNU remaining in

14     power?

15        A.   At that point I don't believe so.

16        Q.   Did the ODM can the capacity and capability to oust PNU from

17     power at that stage?

18 A.   I don't believe so.

19        Q.   If ever the government felt that there was indeed a real threat

20     to its power, what resources did it have at its disposal to deal with

21     that matter legally?

22        A.   I believe this would have been a question of ensuring the

23     survival, the integrity of the state, and I'm sure the president being

24     the Commander-in-Chief would have deployed every means available to him,

25     including the military.
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1        Q.   Despite having the military and the police and the entire

2     security apparatus at his disposal, do you think the president or the

3     government would have resorted to the Mungiki to ensure that they stayed

4     in power?

5        A.   I don't believe so.

6 Q.   Sir, can I refer you to 11th January minutes, please.  This is

7     EVD-PT-D12-00015.

8             Sir, could I take you to page 4, and I'm looking at the paragraph

9     under Roman IV.

10             "NSAC members were informed that the opposition is claiming that

11     the government is sponsoring clashes in areas affected by post-election

12     violence."

13             Sir, could you provide more detail about this observation, or

14     information?

15        A.   I think this information was considered part of the propaganda

16     that was then being channeled, and most of it was considered inaccurate

17     and part of the misinformation that the committee felt was also posing a

18     risk and a threat to security.

19        Q.   Sir, I take you to 14th January 2008.  EVD-PT-D12-00016.

20        A.   Sorry, 12 -- 14th.

21        Q.   Yes, 14th January.  Page 8.  Page 8.  And third paragraph from

22     the bottom.

23             Here it notes:

24             "Members noted with concern collusion of security and

25     administration officials with the raiders, hence the enormous destruction
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1     of property and loss of life."

2             What was the ethnicity of the raiders being referred to here?

3        A.   I think at this particular time most of these raiders were the

4     ones operating around -- and around Eldoret and much of the North Rift.

5     I believe this was in reference to those raiders.

6        Q.   And what was the ethnicity?

7        A.   I believe this particular concern was expressed in relation to

8     the Kalenjin raiders.

9        Q.   And the collusion of security and administration officials.  What

10     was the ethnic background of these officials that were said to have been

11     colluding?

12 A.   This minute makes reference to at about that time the fact that

13     large or significant number of local administrators, including chiefs,

14     local police, local administration police, came from the same ethnic

15     group, and the question of collusion or complicity became a concern.

16        Q.   Sir, I take you to page 9, and the second paragraph:

17             "A judicial commission of inquiry should also be constituted to

18     inquire into the matter and advise the government on the course of action

19     to take to forestall a similar occurrence."

20             And the Attorney General was tasked to look into this matter.

21     Sir, was this commission of inquiry eventually formed?

22        A.   Yes, it was.

23        Q.   What was it called?

24        A.   The Waki Commission of Inquiry.

25        Q.   Sir, I take you now to the minutes of 21st January.
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1     EVD-PT-D12-00019.  Page 2, and I am looking at the last paragraph.

2             "The chairman expressed concern over a letter written by the

3     United States ambassador, addressed to the Ministry of State for

4     Provincial Administration and Internal Security and minister for foreign

5     affairs on what he termed as excessive use of force by security forces in

6     managing post-election violence and the recent demonstrations."

7             My question to you, sir, is why is the United States ambassador

8     writing to the minister of state for internal security and not

9     Ambassador Muthaura?  Why?

10        A.   Because I believe that it is the minister for internal security

11     that was responsible for matters of security and law enforcement.

12        Q.   Sir, I take you now to the minutes of 25th January.  That's

13     EVD-PT-D12-00021.

14             Sir, I take you to page 9, and the third paragraph from the

15     bottom.

16             "The minister of state for provincial administration and internal

17     security expressed certain over the tension reported to be building up in

18 Nakuru town and asked NSAC members to address this matter quickly before

19     it degenerates into clashes."

20             What was the tension in Nakuru about around this time,

21     25th January?  Do you know?

22        A.   Yes.  I think after most of the access highways had been cleared,

23     a lot of these IDPs managed and started travelling back to their

24     ancestral homes, and the first port of call, I believe, was Nakuru, and

25     the tension that is being referred to here was generated as a result of
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1     many of those who were coming with anguish and desperate majority who had

2     survived the attacks giving horror stories.  I believe that is what was

3     giving rise to this tension.

4        Q.   And what was the ethnicities of these people coming?

5        A.   These were mainly Kikuyus.

6        Q.   Sir, I take you to the minutes of 27th of January.  And that is

7     at EVD-PT-D12-00022.

8             Sir, the front page, it says that Honourable George Saitoti is

9 chairing this meeting.  Do you recall why the minister was in attendance?

10        A.   Yes.  I think the at that point, Sunday, 27th, there was real

11     concern about the security that was -- the insecurity and the tension

12     that were building up in certain areas, and the minister came and chaired

13     the meeting himself in order to ensure that response to these tensions

14     was agreed and formulated.

15        Q.   And, sir, why is the minister chairing this meeting and not

16     Ambassador Muthaura, who was present?

17        A.   The minister for internal security always, if he was invited, or

18     he came on his own volition to these NSAC meetings, he would chair these

19     meetings.  It's matter of protocol, and the fact that this was a matter

20     involving security heightened tensions, and there was a great sense of

21     urgency at that particular time, and so the minister came to participate

22     in the discussions himself, and that was perfectly in order.

23        Q. And, sir, you would agree with me from these minutes that

24     General Ali's also present at this meeting.

25        A.   Yes, General Ali was also present.
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1        Q.   Sir, could I take you to the next page.  It says:

2             "The chairman said that the situation was getting out of hand

3     with the residents fleeing from the town and hence urgent need for

4     adequate security measures."

5             What was the ethnicity of the residents fleeing?

6        A.   This is in relation to Nakuru.  Am I right?

7        Q.   Yes, it appears.

8        A.   Yes.  The situation was deteriorating very fast.

9        Q.   And what was the ethnicity of the people who were fleeing their

10     homes?

11        A.   From Nakuru?

12        Q.   Yes.

13        A.   I believe this might have been non-Kikuyus who -- because of the

14     tensions.

15        Q.   Can you name the ethnicities, if you're able to?

16        A.   Given the make-up and composition of the ethnic groups in Nakuru,

17     which is highly cosmopolitan, I would imagine that these particular

18     individuals who were fleeing must have been either coming from the Luo

19     community or perhaps from the Kalenjin community.

20        Q.   And, sir, I refer you to the first paragraph on that same -- on

21     the next page, and it says:

22             "The security situation in the province remains volatile with the

23     worse affected area being Nakuru and its environs (Naivasha, Lanet, Free

24     area, Rongai, Kabarnet, Mai-Mahui)."  So would you agree with me that it

25     is also referring to Naivasha?
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1        A.   Yes.

2        Q.   And do you remember the ethnicity of those people fleeing from

3     Naivasha?

4        A.   Yes.  Most of those who were under threat were mainly farm

5     workers in Naivasha, from the Luo community in particular.

6        Q.   And, sir, if I can take you to paragraph 4 of the same paragraph,

7     the same page.

8             "The perception by Kikuyu community is that the government is not

9     providing enough security to protect them and hence they need to defend

10     themselves."

11             What is that referring to, sir?  Could you please explain to the

12     Court?

13        A.   This was information provided to the committee that was trying to

14     explain the basis and the reasons that had contributed to the heightened

15     tensions, particularly the threats by the Kikuyus to carry out reprisals

16     and revenge attacks.  At that particular time, the information that was

17     provided, and I think -- was that there was this feeling among the

18     Kikuyus that the government was failing in according them equal

19     protection before the law.

20        Q.   And over to page 4.  The first paragraph.  I'm reading the

21     sentence:

22             "Members once again took note that the post-election violence was

23     a well-planned and executed plan to evict certain communities from parts

24     of Rift Valley, Nyanza, and Western Province.  Rich communities were

25     targeted to be evicted."
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1        A.   According to the intelligence information provided to the

2     committee, these were mainly Kikuyus, I believe Kisiis, and others who

3     came from -- Merus and others who came from those -- from Central and

4     Mount Kenya region.

5        Q.   And the next paragraph:

6             "The involvement of the military in Nakuru was a spontaneous

7     response to the situation on the ground whose main aim was to diffuse

8     tension."

9 Sir, how did the military come to be deployed?

10        A.   There was an understanding that the military could be deployed to

11     carry out very limited activities mostly -- and the main one was to clear

12     the highway.  Nakuru lies on the highway.  That was critical, and I

13     believe authority was sought by the chief of general staff to deploy a

14     limited number of -- military to patrol the highway.

15        Q.   Was there any other military activity that took place in Nakuru

16 and Naivasha during this period or on this --

17        A.   Other than along the highway, I'm not aware.

18        Q.   Sir, if you read what follows, it's recommendations by NSAC as to

19     how to address this problem.  Paragraph 2 talks about the:

20 "Commissioner of police informed members that the security

21     operations to forestall further skirmishes starts immediately, 27th

22     January, 2008."

23             Next paragraph:

24             "Swift deterrent action should be taken against youth

25     perpetrating violence and engaging in acts of sabotage there.  There
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1     should be no negotiations between armed raiders and security personnel."

2             If you turn over the page, sir:

3             "Police commissioner should immediately launch a robust offensive

4     against the managers and executors of post-election violence as earlier

5     recommended by NSAC members to destroy their organisational structure."

6             Who were the executives or planners being referred to here?

7        A.   I believe from intelligence reports that had been received on

8     the -- there were raiders, but those raiders were known or said to have

9     those who conducted or paid them or directed them.  I believe that is

10 what this particular minute is making reference to.

11        Q.   Sir, what would you say to the suggestion that these minutes of

12     27th of January are referring to the violence in Nakuru and Naivasha

13     where NSAC, including Ambassador Muthaura and General Ali and the

14     Honourable Minister Saitoti are trying to put forward ways in which to

15     quell this violence?  What would you say to the suggestion that these

16     same men sitting on that NSAC table on that day were the ones who

17     actually planned the violence they are trying to resolve?

18        A.   Your Honour, it is inconceivable they could do that.

19        Q.   Sir, I refer you to page 6.

20             PRESIDING JUDGE TRENDAFILOVA:  Ms. Alagendra, do you want to take

21     time of your half an hour to question last the witness?

22             MS. ALAGENDRA:  Your Honours, if I'm not mistaken, I might have

23     until 5.40 for this session, because we started at 10 past 3.00.

24             PRESIDING JUDGE TRENDAFILOVA:  Well, it took us a lot of time to

25     discussion an issue raised by your team, so I do not recall this exact
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1     timing, but go ahead, ten minutes more, of course.

2             MS. ALAGENDRA:  Thank you, your Honours, and if there's any

3 additional time, I will take it off the time for re-examination.  Thank

4     you, Your Honours.

5        Q.   Sir, page 6 --

6             PRESIDING JUDGE TRENDAFILOVA:  Just Mr. Mwangi, do not forget

7     that you're addressing your answers to the Chamber.  We need your

8     answers.

9             Yes, please.  Sorry for interrupting you.

10             MS. ALAGENDRA:

11        Q.   Mr. Mwangi, just to be clear, if you could look at Their Honours

12     when you're answering the questions, please.

13             Sir, page 6, I read, and it's still on that same day of 27th

14     January:

15             "Hasten plans to transfer security officers who hail from areas

16     affected by conflict to other parts of the country.  Biased security

17 officers have seriously hampered operations since the violence began.

18     Provincial administration officers, district commissioners, and district

19     officers should also be redeployed accordingly."

20             Sir, could you provide some detail as to what this is about?

21        A.   Your Honour, at that particular time, and this had been practice

22     or tradition that people prefer to serve -- public servants prefer to

23     serve in areas where they came from or at least within or around their

24     homes.  NSAC, while deliberating on measures to end violence came across

25     credible information that in so many of those locations the very same law
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1     enforcement officers were expected to protect the victims were, in fact,

2     either unwilling, or were aiding in some cases, and in some cases were

3     outrightly complicit.  It was felt that that was a very wrong policy in

4     the first place, and the NSAC in this particular case is addressing the

5     core question of trying to reorganise the security personnel, transfer

6     them, and ensure that there was a good mix in terms of make-up and

7     composition of the ethnic groups to prevent such kind of acts.

8        Q.   Sir, I take you to the 29th of January.

9 MS. ALAGENDRA:  Your Honours, that's EVD-PT-D12-00023.

10        Q.   Sir, could I ask you to turn to page 3, please.  First paragraph.

11             "The minister of state for provincial administration and internal

12     security visited Naivasha on Monday, 28th January 2008."

13             Sir, why is the minister making this visit and not

14     Ambassador Muthaura?

15        A.   Because the minister for internal security was responsible for

16     security and was also responsible for safety and security, and this, I

17     believe, followed the incident in Naivasha.  That is why he was visiting.

18        Q.   Sir, paragraph 3:

19             "The violence did not cause extensive damage to buildings but has

20     displaced the Luo community, estimated to be 3.000, who are currently

21     camping at Naivasha Policed Station."

22             Sir, what were the conditions of these 3.000 Luo IDPs camping at

23     the police station?

24        A.   The condition of the IDPs, I believe, had sought refuge in and

25     around the police station for security, and I'm also sure they did so
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1     because that was a more secure place for them.  And I also believe that

2     while at the Naivasha Police Station, they were given the kind of

3     protection they needed at that particular time.

4        Q.   Now, earlier you told the Court that the Kikuyu IDPs who were

5     camping in police stations in, I believe, Eldoret and other places where

6     the Kikuyu IDPs had sought shelter in the police stations, and you said

7     that they lacked basic necessities.  How about these IDPs?  What was

8     their situation?

9        A.   I don't believe I would want to suggest that I know the

10     conditions, because according to the discussion here, other than the fact

11     that they were secure in the police station, I don't quite recollect the

12     conditions that they were in.

13        Q.   Did you hear or come to know that the situation of these Luo IDPs

14     was any worse than the Kikuyu IDPs that were stationed in the police

15     stations elsewhere?

16        A.   No.  Such information was -- did not come to me.

17        Q.   Did you hear that the conditions were just as bad?

18        A.   I believe the conditions were just as bad.

19        Q.   Sir, the second last paragraph, the same page, and this is still

20     in relation to Nakuru and Naivasha:

21             "The official position of the area Member of Parliament with

22     regard to the violence in Naivasha is ambivalent, and it is highly

23     probable that he participated in its planning and execution."

24        A.   Sorry, can you refer --

25        Q.   Page 3.
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1        A.   Of?

2        Q.   The same minutes of 29th January.

3        A.   I've got it.

4        Q. "The official position of the area Member of Parliament with

5     regard to the violence in Naivasha is ambivalent and it is highly

6     probable that he participated in its planning and execution."

7             Sir, who is the Member of Parliament that is being referred to

8     here?

9        A.   I believe they were referring to the current Member of Parliament

10     for Naivasha, Honourable Muthutho.

11        Q.   Sir, could I ask you to look at the next page, sir.  And I'm

12     looking at bullet 3, and this is in relation to the IDPs.

13             "Assure the victims of violence that adequate security would be

14     provided to them to ensure that they resume with their normal

15     activities."

16             What is being referred to here as "normal activities."

17        A.   Your Honour, can I ask what paragraph that is?

18        Q.   Page 4 of 29 January, and I'm looking at the bullet point number

19     3 from the top.

20        A.   Yes, I've got it.

21        Q.   What is being referred to here as normal activities in relation

22     to the people of Nakuru and Naivasha?

23        A.   I believe this was making reference to the IDPs who had come in

24     the various police stations and other locations, and the idea here was -

25     from the point of view of the NSAC - was to allow them as fast as
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1     possible, in the shortest time possible, to locate back to where they

2     came from and carry on with their normal lives with, of course, a

3     guarantee of additional security.

4        Q.   Sir, I'm looking at paragraph 3 from the bottom.

5             "The displaced Luo community camping in Naivasha Police Station

6     should be provided with adequate security to stay and continue working in

7     Naivasha."

8 My question to you, sir, is:  Why is it necessary to keep the

9     IDPs in Naivasha, which is the same place where they were targeted for

10     violence?  Why?

11        A.   Because in the -- in the view of the committee, allowing victims

12 of violence to be evicted and expelled from either their homes or their

13     places of work would have amounted to crediting those who had carried out

14     this -- this violence, who had meted this violence against them, and

15     would have in the view of the committee given the impression that the

16     government was complicit in these evictions.  And so the idea here was to

17     ensure that those who had carried out these evictions, had meted this

18     violence, were not rewarded.

19 Q.   Sir, the last paragraph:

20             "Programme for public meetings be drawn for political, religious,

21     and civil society leaders to tour Rift Valley with the aim of promoting

22     peace, reconciliation, and harmonious co-existence among the conflicting

23     communities."

24             What was the proposal that was put in place to address this

25     recommendation?
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1        A.   NSAC had recommended, particularly to the provincial

2     administration and the police, to facilitate such meetings both with

3     transport, with security, to allow politicians who, only a few weeks

4     before, had taken hardline positions, were fighting, and who had decided

5     to be part of the programme to promote peace and security.  And I believe

6     NSAC had a responsibility to recommend to agencies to facilitate such

7     meetings and to -- to implement the programme.

8        Q.   And, sir, on the second bullet point on the same page:

9             "Organisers of criminal gangs causing lawlessness in affected

10     areas be arrested immediately and arraigned in court."

11             What was meant by this?

12        A.   Well, first of all, I think in the -- it was the view of the

13     committee that a lot of these criminal gangs were young people who were

14     easily influenced by -- by fellows who organised them, provided them

15     perhaps with money, weapons, and for that reason the committee was

16     concerned that in addition to dealing with criminal gangs themselves,

17 there was need to also arrest the organisers.

18        Q.   Further down, sir, I'm reading the second last paragraph.

19             "The partial deployment of the military will deter perpetrators

20     of post-election violence from engaging in further destruction of life

21     and property and restore public confidence in government ability to

22     provide security."

23             How would the deployment of the military have deterred

24     perpetrators?

25        A.   I think the very presence of military disciplined forces in
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1     vehicles, in helicopters, was in itself an important confidence-building

2     measure.  So they are -- they were -- they were deployed in a limited way

3     to demonstrate that the government was taking the matter of violence

4     seriously, and they did.  The very show of -- of might and presence was

5     critical.

6        Q.   Sir, you referred to military helicopters and a show of might.

7     Did this happen in Nakuru and Naivasha?

8        A.   Yes, in a limited way it did.  From the information we received

9     at NSAC, we were informed that when especially with regard to guarding or

10     protecting transit goods that were heading to Uganda, the presence of

11     military vehicles and who escorted these transit goods around Naivasha

12     and Nakuru was critical, and it did change.

13        Q.   Were military helicopters deployed to Naivasha and Nakuru?

14        A.   I know military helicopters were used to patrol the highway.

15        Q. Sir, how would you describe the way in which Ambassador Muthaura

16     generally conducts himself in his professional capacity?

17        A.   Well, Ambassador Muthaura, being a career public servant,

18     somebody who we all consider highly professional, a man of unquestionable

19     integrity, he is fair.  He's not somebody who is biased or suffers from

20     prejudices.  And so these are some of the characteristics that I know of

21     Ambassador Muthaura.  He's also, at a personal level, very humble and --

22     and compassionate.

23        Q.   Is he someone, sir, that you know would go to a public club and

24     start shouting from the corner of a room?

25        A.   No, absolutely not.
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1        Q.   Sir, was NSAC in any way driven by political or ethnic

2     considerations?

3        A.   Absolutely not.

4        Q.   Was NSAC partial to any one political or ethnic group?

5        A.   Not at all.

6        Q.   Could it have been possible given the composition that you

7     describe?

8        A.   Not -- not possible.  First of all, there was an unwritten rule:

9     We steered clear of dealing with politics, other than mentioning

10     political parties when it was necessary.  We completely steered away from

11     politics, discussing politics.  And of course, your Honours, we were made

12     up of different individuals from different backgrounds and communities,

13     and there was no suggestion or -- or implied or directly that there was

14     any one of us who supported one party or the other.  We kept away from

15     that.  So it would have been very difficult to discuss and to slant

16     discussion in favour of one party or the other.

17        Q.   Sir, is the work of NSAC during the post-election violence

18     publicly known?

19        A.   I didn't get that question.

20        Q.   Is the work of NSAC during the post-election violence, is it

21     something that the public knows fully about?

22        A.   No, I don't think so.

23        Q.   Why not?

24        A. Because of the nature of -- of its work.  We -- the committee

25     meets, of course, in very restricted and controlled environment.  We
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1     don't hold press conferences.  It's a security, and therefore it has got

2     its own limitations in terms of how much the public is allowed to know.

3        Q.   Sir, what would you say to the proposition that

4     Ambassador Muthaura is the head of the Kenyan security apparatus,

5     including the police and the NSIS?

6        A.   That is not correct.

7        Q.   Thank you, sir.  I have no more questions for you?

8             MS. ALAGENDRA:  Thank you, your Honours.

9             PRESIDING JUDGE TRENDAFILOVA:  Thank you, Ms. Alagendra.  Of

10     course we are going to take 10 minutes from your last 30 minutes.

11             Now I would ask the interpreters whether it would be fine with

12     them that we commence at 6.20 and without interruption up until the end

13     of the third session so that the Prosecutor's team does not start now.

14 It appears not to be very useful.

15             So we ask the Court Officer to usher Mr. Mwangi back to the upper

16     floor, and we shall convene again -- now we're adjourning our hearing,

17     and we shall convene again at 20 minutes past 6.00.

18             COURT USHER:  All rise.

19             (The witness stands down)

20             Recess taken at 5.51 p.m.

21             On resuming at 6.25 p.m.

22             (Open session)

23             COURT USHER:  All rise.

24             PRESIDING JUDGE TRENDAFILOVA:  Please be seated.

25             We are resuming our session.  Court Officer, would you please
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1     invite the witness.

2             And on behalf of the Chamber I would like to apologise for being

3     late with five minutes.  There was an issue that we had to resolve, and

4     it is a sincere apology.  We can't be demanding about the parties if

5     we're not, first and foremost, demanding about ourselves.  So ...

6             (The witness takes the stand)

7             PRESIDING JUDGE TRENDAFILOVA:  Please be seated, Mr. Mwangi.  I

8     shall not remind you that you're still under oath.

9             Now the floor will be given to the Office of the Prosecutor.

10     Ms. Adeboyejo, you will decide who on behalf of the office and of your

11     team is going to question the witness.

12             MS. ADEBOYEJO:  Thank you, Madam President, your Honours.  I have

13     the honour of putting the questions to the witness.  I thank your

14     Honours.

15             Questioned by Ms. Adeboyejo:

16        Q.   Good afternoon, Mr. Mwangi.

17        A.   Good afternoon.

18        Q.   I am going to be putting questions to you just like my learned

19     friend on the other side has done, and to help us and to help the

20     Chamber, we are going to -- I'm going to put the questions to you very

21     succinctly.  I would appreciate if your answers to me are also just as

22     succinct.  The Chamber has already reminded you that you are under oath,

23     so I would imagine that all of your questions -- your answers to my

24     questions would be, as much as possible, to the best of your knowledge.

25             The very first question I'm going to put to you is with regards
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1     to the series of NSAC minutes that my learned friend on the other side

2     has just led you through in your evidence, and one of the first that she

3     led you through is the NSAC minutes of the 14th of November, 2007, 14th

4     of November, 2007, and that's EVD-PT-D12-00003.

5             Now, Mr. Mwangi, could you please show me where your name is

6     there amongst those who are present at that meeting?

7        A.   Your Honour, on the 14th of November, 2007, I was absent with

8     apologies.

9        Q.   So you were not present on this particular day, 14th of November.

10     Mr. Mwangi, could you move to the next one.  It's the 3rd of January,

11     2008.  It's EVD-PT-D12-00009.

12             Again, I put the question to you, Mr. Mwangi.  Could you show me

13     where you're present at this meeting?

14        A.   Your Honour, I was -- on this date I was absent with apologies.

15        Q.   Thank you, Mr. Mwangi.  The next one is the minutes of the

16     4th of January, 2008.

17             May I please request you, Mr. Mwangi, to point out were you

18     present at this meeting?

19        A.   Your Honour, on the 4th of January, I was absent with apologies.

20        Q.   Thank you, Mr. Mwangi.  I would now refer to the minutes of the

21     2nd of January, 2008.  That's EVD-PT-D12-00012.

22        A.   I've got it.

23        Q.   Mr. Mwangi, could you please point out where you are present in

24     these minutes?

25        A.   Your Honour, on this meeting of 7th of January, I was absent with
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1     apologies.

2        Q. And I would also now refer to the minutes of 25th January 2008.

3     That's EVD-PT-D12-00021.  Again, Mr. Mwangi, may I please ask you to

4     point out where you are present in these minutes?

5        A.   On which day?  Sorry.

6        Q.   25th of January, 2008.

7        A.   Your Honour, on this date I was absent with apologies.

8        Q.   Mr. Mwangi, thank you very much.

9             My learned friend on the other side had put some questions to you

10     and put to you the names of certain individuals who are the members of

11     the NSAC and so who were your colleagues during this period that we're

12     talking about, and you had testified not only as to their presence but

13     also as to their ethnicity.  I'm going to ask you a series of names, and

14     I'm going to ask you to tell this Chamber what their ethnicities are to

15     the best of your knowledge.  You already told this Chamber that the

16     Honourable Amos Wako is a Luo; is that correct?

17        A.   That is correct.

18        Q.   Thank you.  You also told this Honourable Chamber that

19     Ambassador Muthaura is Meru; is that correct?

20        A.   That is correct.

21        Q.   You also told the Chamber that Cyrus Gituai is Embu; is that

22     correct?

23 A.   That is correct.

24             THE INTERPRETERS:  Message from the English booth:  Could a pause

25     please be observed.
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1             PRESIDING JUDGE TRENDAFILOVA:  Ms. Adeboyejo, there is --

2             MS. ADEBOYEJO:  Absolutely.

3 PRESIDING JUDGE TRENDAFILOVA:  There is a request that you make

4     this pause and slow down.

5             MS. ADEBOYEJO:  Absolutely.

6             PRESIDING JUDGE TRENDAFILOVA:  Yes.

7             MS. ADEBOYEJO:  My apologies, Madam President and your Honours.

8        Q.   Mr. Witness, my apologies to you as well.  And yourself,

9     Mr. Mwangi, you testified that you're Kikuyu; is that correct?

10        A.   That's correct.

11        Q.   Now, what would be the ethnicity of Mr. Joseph Kinyua?

12        A.   Mr. Joseph Kinyua is a Kikuyu.

13        Q.   Thank you.  What is the ethnicity of Mr. Zachary Mwaura?

14        A.   Mr. Zachary Mwaura was a Kikuyu.

15        Q.   You have testified as to the ethnicity of General Jeremiah Kianga

16     who is Kamba; am I correct?

17        A.   That is correct, your Honour.

18        Q.   What is the ethnicity of Major-General Michael Gichangi?  And if

19     you've said it before, I'm sorry to put this to you again.  What would be

20     his ethnicity?

21        A.   He is a Kikuyu.

22        Q.   Thank you very much.  And what is the ethnicity of

23     Mr. E.M. Kisombe?

24        A.   Mr. Kisombe is a Taita.

25        Q.   Thank you.  And what is the ethnicity of Mr. Mutea Iringo?
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1 A.   I believe Mr. Iringo is a Meru.  I will not address myself to

2     that whether he's --

3        Q.   Okay.

4        A.   He's not a member of the committee, he's a secretariat.

5        Q.   He's in the secretariat.  Okay.  So would you agree with me then,

6     Mr. Mwangi, that out of these names that we have mentioned, we have quite

7     a number of them that are either Kikuyu, Meru, or Embu.

8        A.   Yes, your Honour.

9        Q.   Mr. Mwangi, are you aware of an association that is called the

10     GEMA?

11        A.   Yes, I'm aware.

12        Q.   I would come back to that later.  I just wanted to put that out

13     there.

14             Your testimony before this Chamber has been that the police

15     commissioner reports to the minister of state for provincial

16     administration and internal security.  That's your testimony.

17        A.   That is correct.

18        Q.   Now, if I put the proposition to you that Mr. Ali in his

19     testimony before the Commission of Inquiry into the Post-Election

20     Violence had stated, and I quote: "I report to the minister, the head of

21     public service, and sometimes I brief the president," what would be your

22     reaction?

23        A.   Your Honour, that doesn't change my testimony that from the point

24     of view of structure and reporting structures the police commissioner

25     reports to the minister for internal security.
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1        Q.   Based on your testimony, Mr. Mwangi, you had indicated that with

2     regards to reporting, the subordinate officer briefs the superior officer

3     on what it is that they are carrying out.  Is that not your testimony?

4     On their functioning.  If I have misstated your evidence, I'm sorry.  You

5     could -- you could correct me.

6        A.   I believe that the testimony I gave on the reporting of a

7     subordinate officer reporting from the point of view of the structure of

8     the Kenya government, the subordinate officer would always report to the

9     permanent secretary on matters of this kind.

10        Q.   Excellent.  Thank you very much.  So, therefore, on security

11     matters, whoever it is that is in charge operationally would report to

12     the permanent secretary.  Is that your evidence?

13        A. When you talk about a subordinate officer, I mean, I'm talking

14     about ministries and the way they're structured.

15        Q.   And so if I put it to you then that Mr. Ali had to report to

16     Ambassador Muthaura based on his evidence, what would be your reaction?

17        A.   Your Honours, Commissioner Ali is appointed by the president.

18     Commissioner Ali reports to the minister for foreign affairs -- for

19     internal security.  And he also, as he, I'm sure is expected, reports to

20 the president.

21        Q.   So would it be your evidence then that Commissioner Ali could not

22     be given any directives by anyone else other than his minister?

23        A.   On operational issues, I don't believe he would be given

24     directives by anybody.  On matters of administration, on matters of

25     policy, yes, he would be given directives by the minister.
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1        Q.   I'm going to just put a particular proposition to you from one of

2     the NSAC materials that we have.  It's EVD-PT-OTP-00338.

3        A.   Eight.

4        Q.   Three three eight, yes.

5             MR. KHAN:  And, Madam President, I think it was raised yesterday,

6     and it's my understanding it's established practice, that if my learned

7     friend wished to put certain documents to the witness, it would be useful

8     to have been given them in advance so we're not rummaging around trying

9     to find documents at this time.  Your Honour, I'm not going to belabour

10     the point but it was raised yesterday, and the response was they were

11     taken by surprise that yesterday's witness was Katee Mwanzi (* sic) and

12     not the witness in the witness box.  Now, your Honours, of course they

13     couldn't be taken by surprise today, so perhaps a different excuse is

14     going to be put forward, but it would have been helpful, perhaps, so that

15     we could focus on the testimony rather than trying to find the documents.

16             PRESIDING JUDGE TRENDAFILOVA:  Mr. Khan, everyone would like that

17     we save time, so we understand very well your point.  It was raised

18     yesterday and there was an explanation also coming from the Chamber that

19     we cannot expect someone who is to cross-examine a witness and based on

20     the answers that the witness gave to know in advance what in this case

21     Ms. Adeboyejo is going to refer to.  And as I said, this is just the

22     common sense.

23             Ms. Adeboyejo, please proceed.

24             MS. ADEBOYEJO:  Thank you very much, Madam President and your

25     Honours.
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1        Q.   Mr. Mwangi, we were still discussing the issue of the NSAC

2     minutes.  I want you to look at the minutes of 27th January 2008.

3             First of all Mr. Mwangi, the heading of that document dates the

4     NSAC minutes as the 27th of January, 2008, doesn't it?

5        A.   Yes, it does.

6        Q.   But you will agree with me that the footnote dates it at the 22nd

7     of January, 2008.  Yes?

8        A.   NSAC meeting held on 22nd January 2008.  So I see a footnote

9     there.

10        Q.   Yes.  Is there any explanation for this discrepancy?

11             MS. ALAGENDRA:  Your Honours, if I may just raise an issue with

12     respect to this question.  This is a clerical issue which another Defence

13     witness has clearly explained, and this is not the witness to explain

14     that clerical matter.  And I'm able to give reference for this issue,

15     your Honour.

16             MS. ADEBOYEJO:  Your Honours, it's -- I'm in the process of

17     crossing this witness on this.  I think I'm properly entitled to put

18     questions.

19             PRESIDING JUDGE TRENDAFILOVA:  You will give -- you will give --

20     Ms. Alagendra, you're going to give an explanation after you finish --

21     after Ms. Adeboyejo finishes.  I'm taking note of this.

22             MS. ADEBOYEJO:  Thank you, Madam President, your Honours.

23        Q.   Yes, Mr. Mwangi.  I put a question to you.  I know that my

24     learned friend has already pre-empted you, but I want to know whether

25     this is the normal practice for you to have the particular dates at the
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1     heading and then a different date in the footnotes.

2        A.   Your Honour, I see in footnote under the minutes of 27th of

3     January that suggests that meeting was held on 22nd January 2008.  Yes, I

4     do.

5        Q.   Now, there's a particular portion I want you to look at in that

6     NSAC minutes, and it starts by saying -- it starts by saying:  "There is

7 need for a clear policy."  Have you seen it?

8        A.   What page?

9        Q.   736.

10             MS. ADEBOYEJO:  I beg your pardon, your Honours.  I have my

11     version right here.

12        Q.   Okay.  On page 6, the last paragraph.  Now, it says that there is

13     need for a clear policy on command and co-ordination relationships of

14     security committees and security forces, and instructions should flow

15     from NSAC to PSIC, DSIC, and sub-DSIC according to the established chain

16     of command.

17             Now, if I put to you that based on that particular portion of

18     NSAC minutes instructions went from NSAC right down to the very -- to the

19     very substrata of the intelligence committee and security committee, what

20     would be your reaction?

21        A.   Your Honour, recommendations of NSAC for purposes of implementing

22     the recommendations flow from NSAC and are directed to the permanent

23     secretary responsible for internal security.  At the same time, they are

24     also provided to the police commissioner, director of NSIS.  What is

25     being referred to here as provincial security intelligence committees,

ICC-01/09-02/11-T-9-Red-ENG WT 27-09-2011 80/121 NB PT



Witness: Witness KEN-D12-PPPP-0001 (Open Session) Page 81
Questioned by Ms. Adeboyejo

Tuesday, 27 September 2011 Case No. ICC-01/09-02/11

1     those are committees that NSAC does not come into contact with.  However,

2 these are committees that are structured and exist at the provincial and

3     district level that report to the permanent secretary responsible for

4     internal security under -- overall.  So it is not correct to suggest that

5     NSAC instructions or recommendations go direct, not at all.  However,

6     during this period of crisis, it was found out there was very little or

7     poor co-ordination between the various committees at the provincial and

8     at the district level together.  Of course, when you talk about command

9     and co-ordination, you're also talking about relationships between

10     officer commanding stations, Office Commanding Police Divisions, and

11     these are structural organisational issues that did not directly relate

12     to the NSAC insofar as its recommendations are concerned.

13        Q.   Now, you had testified earlier with regards to -- and I'm

14     referring now to the NSAC minutes of - and I'll get to it in a second -

15     of 28th of November, 2007.  If you can open to page 6.

16        A.   28th November.

17        Q.   Yes.

18        A.   Yes, I have it.

19        Q.   Okay.  If you look at the fourth bullet point, can you read into

20     the record what that bullet point says?

21        A.   From the top?

22        Q.   Yes.  The fourth bullet point from the top on that page.  Yes,

23     please.

24        A.   You want me to read it out?

25        Q.   Yes, please.
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1        A.   "The chairman emphasised the need for teamwork in the operation

2     and directed the commissioner of police and the administration police

3     force commandant to visit the officers on the ground in Mount Elgon to

4     assess the situation and iron out any logistical contradictions."

5        Q.   Now, for this particular meeting -- isn't it a fact --

6             PRESIDING JUDGE TRENDAFILOVA:  Ms. Adeboyejo, slow down, please.

7             MS. ADEBOYEJO:  Sorry.

8        Q.   Now, in this particular meeting, Mr. Mwangi, isn't it a fact that

9     the chairman of NSAC was Ambassador Muthaura?

10        A.   That is correct.

11        Q.   You also testified earlier that the -- during the NSAC meetings

12     you had time to discuss about the Mungiki menace; isn't that correct?

13        A.   Yes.

14        Q.   Now I'm going to also refer to you -- refer you to the last

15     bullet point on that same page 6 of the minutes that you have before you,

16     the 28th of November, 2007, NSAC meeting.  The last bullet point which my

17     learned friend had referred you to earlier, she put it to you that the

18     members of the gang, the Mungiki gang, remained a serious threat to

19     security, but I'm putting to you a proposition concerning that particular

20     bullet point that it refers to the fact that they should be dealt with as

21     agreed once the general elections are over.

22             Isn't it a fact that the reason they were to be dealt with after

23     the general elections is because you needed them or they were needed to

24     assist the PNU to win the elections?

25             PRESIDING JUDGE TRENDAFILOVA:  Ms. Adeboyejo, this is a leading
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1     question.  Could you rephrase your question, please.

2             MS. ADEBOYEJO:

3        Q.   I'm referring you again to the last bullet point.

4        A.   On what page.

5        Q.   On page 6.  I said the same page.  28th of November, 2007.  The

6     last bullet point.  What would you say to the proposition that the reason

7     the Mungiki were to be dealt with after the general elections is because

8     they were to assist the PNU to win the elections?

9        A.   Your Honour, that is absolutely incorrect.

10        Q.   I will now ask you concerning the Cabinet Security Committee

11     meetings that you referred to earlier.

12             You testified that the chairman of the Cabinet Security Committee

13     meetings is the president of the republic; isn't that correct?

14        A.   That is correct.

15        Q.   And that the cabinet committee deals with security issues as

16     referenced from NSAC?

17        A.   Yes, your Honour.

18        Q.   Isn't it a fact that the chairman of NSAC is required by NSAC to

19     follow up on recommendations and actions for implementation?

20        A.   Cabinet committee meetings? As a secretary to the cabinet, he

21     definitely has a real to follow up decisions, yes, cabinet committee

22     meetings as well.

23        Q.   And you testified previously that there exists a

24     permanent secretaries committee or a committee where the

25     permanent secretaries meet to discuss.
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1        A.   I don't recall testifying.

2        Q.   Okay.  So I'll put the question to you, Mr. Mwangi.  Is there a

3     committee, since you yourself are a permanent secretary, where

4     permanent secretaries meet to discuss about matters that affect their

5     various ministries?

6        A.   That is correct, there is.

7        Q.   Thank you.  And this Committee of Permanent Secretaries, is it

8     not chaired by Ambassador Muthaura?

9        A.   Yes, your Honour.  Ambassador Muthaura chairs the Committee of

10     Permanent Secretaries.

11        Q.   Now, in your testimony, you indicated that the

12     permanent secretaries for the ministries are the -- I'm not using the

13     exact word you used, but you would describe them as the technocrats in

14     the ministries, are they not?  They're the ones that are the experts?

15        A.   Yeah, they're the CEOs.

16        Q.   Precisely.  And my learned friend had put a proposition to you

17     that, indeed, if you wanted to discuss at NSAC matters that had to do,

18     for example, with forestry you would ask for the peers to make that

19     presentation.  (* Overlapping speakers)

20        A.   That is correct.

21        Q.   Good.  So would you agree with me then, Mr. Mwangi, that in terms

22     of implementation, this permanent secretaries committee is a very

23     important one; isn't it?

24        A.   It is important, yes.

25        Q.   Indeed, not only would they be important, but they would be
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1     important in terms of implementation of policy and directives, would they

2     not?  For the various ministries.

3        A.   That's correct.

4        Q.   I'm going to just move to another aspect of your testimony,

5     Mr. Mwangi, where you had referred to in response to a question from my

6     learned friend that despite NSAC's recommendations, she was leading you

7     through one of the NSAC minutes, could you believe that

8     Ambassador Muthaura, Francis Kimemia, and John Michuki were distributing

9     arms and ammunition to Mungiki to commit crimes in Nakuru and Naivasha,

10     and your answer, in line 3 to 12 of today's transcript, was:

11             "That cannot be."

12             Do you recall that?

13        A.   Yes, I do.

14        Q.   Good.  But then, Witness, you have no way of having been present

15     at any meetings and all the meetings by Ambassador Muthaura and

16     Francis Kimemia and John Michuki throughout the period of the PEV, were

17     you?

18             MS. ALAGENDRA:  Your Honours, that's leading.

19             PRESIDING JUDGE TRENDAFILOVA:  No.  This is the way the question

20     could be asked.

21             MS. ADEBOYEJO:  Thank you.

22             PRESIDING JUDGE TRENDAFILOVA:  But slow down.

23             MS. ADEBOYEJO:  I will.

24             PRESIDING JUDGE TRENDAFILOVA:  Please, you are very, very quickly

25     speaking.
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1             THE INTERPRETER:  Many thanks from the interpreters.

2             MS. ADEBOYEJO:

3        Q.   (Previous translation continues)... question to you.  Do you want

4     me to repeat it?

5        A.   Yes, please.

6        Q.   Okay.  You -- you had -- there was a proposition from my learned

7     friend, you responded affirmatively, and you said:

8             "That cannot be."

9             And I'm now putting a question to you that during the period of

10     the PEV, you were not present at every meeting of Ambassador Muthaura,

11     John Michuki, and Francis Kimemia.  You have no way of knowing --

12             MR. KHAN:  Madam President, you know, I -- all four are leading

13     questions.  My personal -- your Honour, as far as cross-examination is

14     concerned.  But if the Bench's ruling is to have any effect, because we

15     do need to know where we stand, the proper question is:  Why do you

16     believe that.  An open question.  Your Honour, leading is -- a leading

17     question is a closed question.  It's a question that suggests the answer.

18     So when my learned friend starts by saying:  "You have no way of knowing,

19     do you," that is as leading as it gets.

20             PRESIDING JUDGE TRENDAFILOVA:  Mr. Khan, you know, with the

21     greatest sympathy on behalf of the Chamber and my personal sympathy, just

22     let me tell you, I've heard so many times we're experienced on behalf of

23     the parties and so on.  The Chamber is also experienced.  By this I want

24     to say I understand the point you're making, but let me just tell you why

25     according to me there could be a question of kind, because Ms. Adeboyejo
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1     started with questions referring to different minutes of different

2     meetings asking whether Mr. Mwangi has been present.  Now, the logic is,

3     and this is the nexus to these first questions, to ask him whether he

4     could have this firm conviction of his as expressed answering the

5     question of your colleague about the involvement of -- of Mr. Muthaura

6     and others.  So this is how I saw it, and please, do not think we are not

7     following every single answer and question.  So --

8             MR. KHAN:  Madam President.

9             PRESIDING JUDGE TRENDAFILOVA:  But if you could phrase your

10     question in a way that the Defence team is not disturbed, Ms. Adeboyejo,

11     because you can ask your question, making the same point, a little bit

12     rephrasing it.

13             MS. ADEBOYEJO:  Thank you, Madam President, your Honours, for

14     your direction.

15        Q.   Mr. Mwangi, you heard my question.  Please can you answer.

16        A.   Your Honours, this question was put to me in the context of the

17     role Ambassador Muthaura was playing as chair of NSAC and the

18     responsibilities and the enormous pressure that he was carrying.  And

19     when it was put to me as to whether I believed that Ambassador Muthaura

20     could have been meeting somewhere else, plotting on how to assemble

21     firearms for use by an outlawed organisation, I emphatically said, no, I

22 don't believe that.

23        Q.   But my question to you was throughout the period of the PEV, did

24     you accompany Ambassador Muthaura everywhere and every meeting he went

25     to?
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1        A.   No, your Honour, I did not.

2        Q.   Throughout the period of the PEV, did you accompany John Michuki

3     to every meeting that he attended?

4        A.   No, I did not.

5        Q.   Throughout the period of the PEV, did you accompany

6     Francis Kimemia to every meeting that he attended?

7        A.   (* Inaudible response)

8        Q.   Now, you also testified before the Chamber about the duties of

9     Ambassador Muthaura.  You explained to us about the three hats that he

10     wears as permanent secretary to the presidency, the head of public

11     service, and secretary to the cabinet.  Thank you.  I want to put to you

12     a series of questions concerning his functions.

13             If I were to put to you that Ambassador Muthaura actually

14     exercised powers that exceeded that of an ordinary civil servant, what

15     would be your response?

16        A.   Your Honour, by the very fact that Ambassador Muthaura is the

17     head of public service, is the secretary to the cabinet, and is the

18     permanent secretary to the president, in itself means that he's not an

19     ordinary civil servant.

20        Q.   Would you then agree with me that there were instances when

21     ministers, I mean cabinet ministers, took the view that he exercised

22     powers beyond his office?

23        A.   I'm not aware at any time, and I've never heard of any cabinet

24     minister who was -- expressed that view.

25        Q.   So if I were to put it to you that at a particular point in time
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1     in November 2010, a cabinet minister, Mr. James Orengo specifically

2     indicated that Mr. Muthaura exercised powers that did not belong to him,

3     what would be your reaction?

4        A.   I believe the minister was expressing an opinion.

5        Q.   And if I were to put it to you that not only Mr. Orengo but the

6     minister of environment also expressed the same sentiment, what would be

7     your reaction?

8        A.   Again, I believe the minister was expressing an opinion.

9             MS. ALAGENDRA:  Your Honours, if we could be given some

10     references to what my learned friend is referring to, please.

11             MS. ADEBOYEJO:  I will.

12             PRESIDING JUDGE TRENDAFILOVA:  Yes.  This is -- this is a point

13     that you have to -- to respond to, Ms. Adeboyejo.

14             MS. ADEBOYEJO:  Yes, your Honour.  I'm referring to

15     EVD-PT-OTP-00202.  I'm also referring to EVD-PT-OTP-00204.

16        Q.   Now, Witness, would you agree with me that the role of

17     Mr. Muthaura was to ensure that -- one of the roles of Mr. Muthaura was

18     to ensure that cabinet decisions are implemented?

19        A.   Your Honour, yes.  As a secretary to the cabinet, one of the key

20     responsibilities is to ensure that decisions of cabinet are communicated

21     promptly to the various agencies.

22        Q.   Would you also agree with me, Witness, that all public servants

23     report to him in his capacity as the head of the public service?

24        A.   Your Honour, that is not entirely accurate.  Functionally, each

25     ministry has its own mandates, and permanent secretaries have very clear
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1     competencies and based on the docket and based on the portfolio.

2     However, organically, the head of public service is a coordinator of

3     government affairs, and on that role, yes, organically he stands a step

4     ahead of others, but he doesn't direct or compel anything other than

5     being the coordinator.  Even posting of officers.  This is

6     inter-ministerial.  This is carried out by a committee.

7        Q.   And that is your evidence, Witness?

8        A.   That's correct.

9        Q.   Okay.  I'm going to refer now to -- just one minute.

10     EVD-PT-OTP-00207.  And I'm going to refer to the fact that the

11     minister -- one of the ministers for regional development had called a

12     news conference because he accused Mr. Muthaura of usurping his powers

13     and breaking the law establishing para-state (* indiscernible), and

14     contravening the circular he, Mr. Muthaura, wrote on the procedures to be

15     followed in appointing heads of public organs.  Specifically the

16     complaint of the minister was that there were appointments of the

17     managing director and his deputy at Kerio Valley Development Authority

18     without consulting him.

19             What is your response, Witness?

20             MR. KHAN:  Madam President, I'm sorry to rise, and the reason one

21     is compelled to rise is because accepted practice in every single

22     courtroom is not being followed.  Your Honour is in the business of

23     getting to the truth.  It's not fair, in my respectful submission, to put

24     unknown sources to the witness, read them out, and not put the actual

25     document to him.  The usual practice is when one is seeking to controvert
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1     a witness or wishing the witness to provide evidence, one -- when

2     straight out of law school, the practice is to get the document, put it

3     to the witness, witness can see that document, "What do you have to say

4     about it?"  And I'd ask that my friend follow the practice both that is

5     used in this courtroom and everywhere else.

6             PRESIDING JUDGE TRENDAFILOVA:  Well, Mr. Khan, there was a

7     reference to the disclosed document and this paragraph was read out to

8     the witness, and if the witness would like, he would make a comment.

9             MR. KHAN:  But, your Honour, the witness doesn't have EVD

10     numbers.  He doesn't know what the source of the document is.  It's only

11     fair, in my respectful submission, that when a document is being put to a

12     witness who has come to give evidence as to the truth who doesn't have

13     access to this newfangled technology, the appropriate practice is to get

14 the document and put it to the witness.  It's not asking too much, and it

15     may actually assist the witness to speak pertinently and helpfully about

16     the matter that's being put to him.  Now, that's the usual practice, and

17     there is a reason why that it's adhered to in other courts because it

18     helps a witness get to the truth.

19             PRESIDING JUDGE TRENDAFILOVA:  Mr. Khan, so the witness may be --

20             Ms. Adeboyejo, you have to explain to the witness that this is a

21     Prosecutor's piece of evidence that was disclosed.

22             And Ms. Adeboyejo read the paragraph on which you would like

23     that, you may comment if you can do this.

24             MR. KHAN:  Your Honour, I apologise.  I'm not being clear.  Your

25     Honour, that doesn't really address the mischief.  In my respectful
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1     submission, the source of the document needs to be put to the witness and

2     that's why -- for example, if it's a newspaper report.  It's very

3     straightforward that a copy of the newspaper is given to the witness and

4     then questions can follow that.  If it's a internet blog, it can be

5     printed out, put to the witness.  That's the practice that is usually

6     followed and, in my respectful submission, it's followed for a reason:

7     that it helps a witness to give it relevant evidence that will assist

8     your Honours' deliberations.

9             PRESIDING JUDGE TRENDAFILOVA:  So the witness is going to reply

10     if he is in a position to reply to -- to this question about the

11     paragraph that was just read to you.

12             THE WITNESS:  Your Honour, I'm not aware of that press

13     conference, and I just heard it for the first time.

14             PRESIDING JUDGE TRENDAFILOVA:  So thank you.

15             Ms. Adeboyejo, proceed.

16             MS. ADEBOYEJO:  Thank you, Madam President, your Honours.

17        Q.   Witness, I'm also going to refer to a report.  I'm going to read

18     from one of our Prosecution documents that has been disclosed.  The

19     number is EVD-PT-OTP-00203.

20             PRESIDING JUDGE TRENDAFILOVA:  Just a moment, Ms. Adeboyejo.  I

21     would ask the Court Officer to display on the screen this document to the

22     witness.

23 It depends.  What is the nature of the document, Ms. Adeboyejo?

24             MS. ADEBOYEJO:  It's from -- it's one of --

25             PRESIDING JUDGE TRENDAFILOVA:  Is it confidential or public?
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1             MS. ADEBOYEJO:  It's a media article so --

2             PRESIDING JUDGE TRENDAFILOVA:  It's public.

3             MS. ADEBOYEJO:  It's public, yes.

4             PRESIDING JUDGE TRENDAFILOVA:  Please, Court Officer, just

5     display this document.

6             MS. ADEBOYEJO:

7 Q.   Witness, is it on your screen?

8        A.   No, it's not.

9        Q.   Okay.

10             PRESIDING JUDGE TRENDAFILOVA:  Court Officer, would you assist

11     Mr. Mwangi.

12             COURT OFFICER:  Your Honour, the document is now on the screen.

13     Thank you.

14             MS. ADEBOYEJO:

15        Q.   Witness, can you see it?

16        A.   I can see it.  Thank you.  I can --

17             PRESIDING JUDGE TRENDAFILOVA:  Mr. Mwangi --

18             THE WITNESS: -- see it, your Honour.

19             PRESIDING JUDGE TRENDAFILOVA: -- do you need some time to read

20     it?

21             MS. ADEBOYEJO:  No, I will direct the witness to the appropriate

22     paragraphs.

23             PRESIDING JUDGE TRENDAFILOVA:  Thank you.  Proceed.

24             MS. ADEBOYEJO:

25        Q.   Thank you, Mr. Mwangi, for bearing with our newfangled

ICC-01/09-02/11-T-9-Red-ENG WT 27-09-2011 93/121 NB PT



Witness: Witness KEN-D12-PPPP-0001 (Open Session) Page 94
Questioned by Ms. Adeboyejo

Tuesday, 27 September 2011 Case No. ICC-01/09-02/11

1     technology.  You've seen the first paragraph, Mr. Mwangi?

2        A.   Yes, I have.

3        Q.   Now, isn't it a fact from what has been indicated that cabinet

4     ministers accused Ambassador Muthaura of arrogating to himself the role

5     of being prime minister?

6        A.   Your Honour, I can read the first paragraph, but it's not

7     necessarily the fact.  I don't know of any time that I've come across

8     Ambassador Muthaura arrogating himself the role of the Prime Minister.

9        Q.   Isn't it a fact from the sixth paragraph - I hope I'm correct,

10     yeah, sixth paragraph, that in fact there was a directive that came from

11     Ambassador Muthaura suspending the post master general and this was

12     overturned?

13        A.   Your Honour, I'm reading this in the manner in which it has been

14     written for the first time.  I am not entirely sure about the context so

15     I'm not able to figure out what it is.

16             PRESIDING JUDGE TRENDAFILOVA:  What is your question,

17     Ms. Adeboyejo, regarding paragraph 6?  Would you repeat your question to

18     the witness.

19             MS. ADEBOYEJO:  My question to him was that --

20        Q.   Ambassador Muthaura had suspended the post master general and

21     that suspension was overturned, and that's a link to my earlier question,

22     saying that they were (* indiscernible) because he was arrogating powers

23     to himself.

24        A.   Can you then put the question to me now that I understand what

25     you're saying?
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1        Q.   So my question to you is that isn't it a fact that Mr. Muthaura

2     exercised powers beyond what you have testified before this Chamber?

3        A.   I still maintain, your Honour, that I don't believe that that is

4     correct as a matter of fact.

5        Q.   Okay.  Now, my next question to you is again from this same

6     document I'm going further down to the fourth paragraph from below which

7     starts with "This characterisation is backed by his directives."  Have

8     you seen that paragraph?  If you read the fourth from below on that

9     document?

10        A.   Mm-hmm, mm-hmm.

11        Q. Now, do you see -- would you agree with me if I put to you that

12     he's -- Ambassador Muthaura is seen as being loyal only to a particular

13     clique of state officials whom he is accused of shielding?  Would that be

14     correct?

15        A. That is what this newspaper article might be trying to suggest.

16     I don't know, and I don't agree as far as its truthfulness is concerned.

17        Q.   But if I were to put it to you, Witness, that this is not the

18     only occasion where there are been complaints from cabinet ministers

19     about Mr. Muthaura overstepping his powers, what would you -- what would

20     be your reaction?

21        A.   Your Honour, in a democracy like Kenya where you have a fully

22     functioning public service with institutions and systems, complaints by

23     cabinet ministers directed at permanent secretaries is not unusual, but

24     that is not to suggest that there are no mechanisms that sometimes

25     clarify and resolve some of these issues.  I don't think that I would

ICC-01/09-02/11-T-9-Red-ENG WT 27-09-2011 95/121 NB PT



Witness: Witness KEN-D12-PPPP-0001 (Open Session) Page 96
Questioned by Ms. Adeboyejo

Tuesday, 27 September 2011 Case No. ICC-01/09-02/11

1     want to suggest that that in itself, what the cabinet minister or

2     ministers might have suggested, would amount to Ambassador Muthaura

3     having agrogated (* sic) his responsibilities.

4        Q.   Isn't it a fact, Witness, that this is to show that Mr. Muthaura

5     exercised powers outside the powers that had been indicated on paper?

6        A.   No, your Honour.

7        Q.   Now, Witness, I want to turn -- now, Witness, I want to turn your

8     attention to an article that you wrote some time ago, and I want to read

9     it to you.  The title of it is: "Kenya was Perfectly Right to Invite

10     Sudan President Omar al-Bashir."  Do you recall that article?

11        A.   Your Honour, I'm not aware of an article I've written suggesting

12     that I -- or is it an article or is it a report?

13        Q.   It's an article that you wrote, published in the "Saturday

14     Nation" of September 17th, 2011.

15             PRESIDING JUDGE TRENDAFILOVA:  Please do refer to the EVD number,

16     Ms. Adeboyejo.  The witness has to see this.

17             MS. ADEBOYEJO:  Your Honour, I'll get -- I'll give you the EVD

18     number in a couple of seconds.

19             Your Honours, I just want to seek direction if we can proceed

20     with this line, because we only collected this particular article after

21     we knew that the witness was going to be one of the witnesses for the

22     Defence.  So I still want to put these questions to him.  I have the

23     article here, and I can provide him with a hard copy.

24             PRESIDING JUDGE TRENDAFILOVA:  It's not possible.  Anything after

25     the disclosure date can't be used during this court hearing,
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1     Ms. Adeboyejo.

2             MS. ADEBOYEJO:  Just a minute.  If I can confer with my friends.

3             (Prosecution counsel confer)

4             MS. ADEBOYEJO:

5        Q.   I will ask you another set of questions, because the materials we

6     wanted to use to challenge you on this were collected after our

7     disclosure dates.

8             PRESIDING JUDGE TRENDAFILOVA:  I shouldn't explain to the parties

9     that there are strict deadlines for disclosure of evidence that could be

10     used for the purposes of the hearing.  So anything beyond these deadlines

11     can't be used.

12             MS. ADEBOYEJO:  Thank you, Madam President, your Honours.

13        Q.   Now, Witness, I want to come back to the summary of your

14     statement that you had provided to the Chamber as well as to ourselves

15     with regards to your testimony before us.

16             In the summary of your evidence, you just -- you refer to your

17     current occupation as being permanent secretary, foreign ministry,

18     Republic of Kenya.  Do you recall that?

19        A.   That is correct.

20        Q.   Now, did you at any time cease from this position?

21        A.   No, your Honour.

22        Q.   Do you want to think about that answer, Witness?

23        A.   I don't have to think about it.  I know I've never ceased to be

24     the permanent secretary.

25        Q.   So if I put it to you, Witness, that at a particular point in
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1     time you had to step down from being permanent secretary, Ministry of

2     Foreign Affairs, isn't that a fact?

3        A.   Your Honours, on the 22nd of October last year I stepped aside

4     from performing my duties to allow investigations that were ongoing to be

5     carried out.  I did it on my own volition, and then sometime I back --

6     maybe a few weeks ago I resumed.  So I don't know.  I never ceased to be

7     the permanent secretary.

8        Q.   So your evidence before this Chamber is that even though you had

9     stepped aside and you were no longer performing that -- that role, you

10 never ceased to be permanent secretary.  Is that what you want this

11     Chamber to believe?

12        A.   Your Honours, I continued being a public servant holding the rank

13     of permanent secretary, and that is my understanding.  I never ceased or

14     I never -- I was never suspended.  I was never interdicted.  So I can

15     only believe that I continued being permanent secretary, the permanent

16     secretary.

17        Q.   Can you tell this Chamber what was the reason for your stepping

18 aside?

19        A.   Your Honours, I stepped aside to allow the investigations to be

20     finalised involving the purchase and disposal of assets belonging to the

21     Kenyan government, including property in Japan, which had raised

22     questions.

23        Q.   Isn't it true, Witness, that you had to step aside because

24     allegations were made against you concerning -- to the tunes of billions

25     of Kenyan shillings concerning the sale of the property of the Kenyan
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1     government, in particular the embassy in Tokyo?

2        A.   Your Honours, there were no allegations that were made directly

3     against me.  Issues that were raised that had to do with the procurement

4     procedures that were followed and the claim that money was lost in the

5     process.

6        Q.   And isn't it a fact, Witness, that you only just recently got

7     reinstated into your position?

8        A.   Your Honours, I believe I resumed my position as the permanent

9     secretary after a period of time during which investigations continued to

10     be carried out.

11        Q.   Mr. Witness, would you want this Chamber to believe that it was

12     for you to decide to step out and step in -- into this position as though

13     it was your prerogative?  Is that what you want this Chamber to believe?

14        A.   Your Honour, I want this Chamber to believe that I took a

15     personal decision, without compulsion, to step aside and on my own

16     volition.

17        Q.   Now, isn't it a fact, Witness, that it was not just yourself but

18     also Mr. Muthaura that had been discussed as being involved in the Anglo

19     Leasing financial scandal?

20        A.   Your Honour, can I -- could the Prosecutor repeat that question?

21        Q.   Witness --

22             MS. ALAGENDRA:  Your Honours, before that could we have a

23     reference to the evidence my learned friend is referring to, please?

24             PRESIDING JUDGE TRENDAFILOVA:  Yes, of course.

25             MS. ADEBOYEJO:  Your Honours, can I provide this EVD number after
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1     I put the question?  I don't have it at hand.

2             PRESIDING JUDGE TRENDAFILOVA:  When, Ms. Adeboyejo, because if

3     this is some new information that you received --

4             MS. ADEBOYEJO:  Then it can be struck from the records.

5             PRESIDING JUDGE TRENDAFILOVA:  (* overlapping speakers) Yes.

6             MS. ADEBOYEJO:  Yes, your Honours.

7             PRESIDING JUDGE TRENDAFILOVA:  So proceed, Ms. Adeboyejo.

8 (* overlapping speakers).

9             MS. ADEBOYEJO:  But it's --

10             PRESIDING JUDGE TRENDAFILOVA:  (* overlapping speakers)

11             MS. ADEBOYEJO:  Yes, it's about my last questions.

12             PRESIDING JUDGE TRENDAFILOVA:  Yes.

13             MS. ADEBOYEJO:  Thank you.

14             MS. ALAGENDRA:  Your Honours, can I confirm this is something

15     which has been disclosed to us in the first place.

16             PRESIDING JUDGE TRENDAFILOVA:  That is why I said that

17     Ms. Adeboyejo cannot proceed with this question unless there is an EVD

18     number submitted during this hearing.  Proceed with your other questions,

19     Ms. Adeboyejo.

20             MS. ADEBOYEJO:  Well, that was going to be the last set of my

21 questions.

22             PRESIDING JUDGE TRENDAFILOVA:  Can't you find the EVD number?

23             MS. ADEBOYEJO:  If you just give me a moment, Madam President.

24             PRESIDING JUDGE TRENDAFILOVA:  Of course.  Please, please.

25 MS. ADEBOYEJO:  Madam President, your Honours, I will move on
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1     from this line of questioning, and I'll ask the witness finally with

2     regards to --

3        Q.   When was the first time that you met with the Defence to be

4     interviewed?

5        A.   Your Honour, I believe it is way back in either March or

6     February.  I'm not -- I can't recall, but I -- I made contact with them

7     at that time.

8        Q.   And how long did you have your interview with them?

9        A.   Your Honour, I'm not sure how long in each session, but I do know

10     that I had one, two, or three sessions maximum.  Interview.

11        Q.   Just to find out by way of confirmation, we noticed that you had

12     a binder with you when you came in this afternoon.  Could you inform the

13     Chamber where that binder came from?

14        A.   Your Honour, the binder that I had contains my statement which I

15     have initialed and copies of NSAC meetings, a number of them.

16        Q.   Was that the same as the binder that was then provided to you

17     that you referenced in the courtroom?

18        A.   Your Honour, I don't know.  I gathered -- I assembled my NSAC

19     minutes, and I had them throughout, even during when I was being

20     interviewed.

21        Q.   So this was your personal binder then.

22        A.   Your Honour, I had secured those minutes that I could not find

23     from the office, the secretariat of NSAC.  It was my binder, yes.

24             MS. ADEBOYEJO:  Your Honours, that was just for us to clarify

25     this, and that would be the last question I will put to the witness.

ICC-01/09-02/11-T-9-Red-ENG WT 27-09-2011 101/121 NB PT



Witness: Witness KEN-D12-PPPP-0001 (Open Session) Page 102
Questioned by Ms. Adeboyejo

Tuesday, 27 September 2011 Case No. ICC-01/09-02/11

1             PRESIDING JUDGE TRENDAFILOVA:  Thank you, Ms. Adeboyejo.  And

2     what about the statement, your previous statement?  Was it again a

3     personal document?  In the binder that you had with you, Mr. Mwangi, what

4     about your personal statement, your previous statement?

5             THE WITNESS:  Your Honour, I had a --

6             PRESIDING JUDGE TRENDAFILOVA:  Witness statement.

7             THE WITNESS:  I made a statement, yes.

8             PRESIDING JUDGE TRENDAFILOVA:  Yes.  Who gave it to you?

9             THE WITNESS:  I did it myself, your Honour.

10             PRESIDING JUDGE TRENDAFILOVA:  Mm-hmm.  Because in the

11     familiarisation procedure that is conducted by the Victims and Witnesses

12     Unit, you could be provided with your previous statements.  So this was

13     not the case.  You had it with you.  That is -- is that your answer?

14     Your previous statement, you had it with you?

15             THE WITNESS:  Your Honour, I prepared it, the statement.

16             PRESIDING JUDGE TRENDAFILOVA:  In what sense did you prepare your

17     statement?  You said that you had been approached, and you had been

18     questioned.

19             THE WITNESS:  Yes.  I was interviewed, yes.

20             PRESIDING JUDGE TRENDAFILOVA:  Yes.  You were interviewed.

21             THE WITNESS:  Yes.

22             PRESIDING JUDGE TRENDAFILOVA:  So do you have with you this --

23     the answers to the questions put to you by the Defence team?

24             THE WITNESS:  No, I didn't have the answers, your Honour.

25             PRESIDING JUDGE TRENDAFILOVA:  So --
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1             MS. ADEBOYEJO:  But --

2 MR. KHAN:  Madam President, perhaps I can assist, obviously as an

3     officer of the court.  It's the same practice.  When we -- witnesses for

4     the Defence take statements, we give them a courtesy copy and we have

5     statements here, but that's the circumstances of the statement, you know,

6     the same that we gave yesterday.  We have it here, but we're not

7     intending to hand it up as a courtesy because of the comments from the

8     Bench earlier this morning.

9 PRESIDING JUDGE TRENDAFILOVA:  You know, Mr. Khan, you appear so

10     very -- in so many cases before the ICC that during the familiarisation,

11     it is the Victims and Witnesses Unit to provide the witnesses with their

12     previous statements.

13             MR. KHAN:  Madam President, we didn't give it.  We haven't had

14     any contact at all with the witness since he came to The Hague except one

15     meeting in the presence of the Victims and Witness Unit and at that time

16     we didn't give any document at all.  This is at the stage -- as a

17     courtesy, when an individual signs a statement, they want to keep a copy

18     for their own records, and we gave all our witnesses when they sign a

19     copy, we retain a copy, we give them a photocopy of the same.  It's only

20     fair when a witness signs a statement they keep a copy if they request

21     it, for their own records, and we do have it here.

22             PRESIDING JUDGE TRENDAFILOVA:  Thank you, Mr. Khan.

23 Ms. Adeboyejo, you would like to --

24             MS. ADEBOYEJO:  Just one more question to the witness.

25             PRESIDING JUDGE TRENDAFILOVA:  Of course.
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1             MS. ADEBOYEJO:

2        Q.   I just wanted to explore that was that the statement he was then

3     looking through when he came into the courtroom?

4        A.   No, your Honour.

5             MS. ADEBOYEJO:  Thank you, Madam President, your Honours.

6             MS. ALAGENDRA:  Your Honours, and for the record, I don't recall

7     the witness looking through any statement.

8             PRESIDING JUDGE TRENDAFILOVA:  Ms. Alagendra, would you be so

9     kind just not to jump and to speak the way you want.  There is a kind of

10     courtesy behave in the courtroom.

11 I shall give you now the floor to explain, as you wanted to do

12     this, the discrepancy between the date of a meeting and the footnote.

13             MS. ALAGENDRA:  Your Honours, I want to apologise.  I didn't mean

14     any discourtesy, but I think my learned friend was suggesting that the

15     witness was reading something --

16             PRESIDING JUDGE TRENDAFILOVA:  It appears as if -- I understand

17     your passion, the passion with which you are conducting your job, and it

18 is to be appreciated, but please bear in mind that there is a behave in

19     the courtroom and we will appreciate that you adhere to this.  Seeking

20     authorisation when you stand up to speak is something that everyone does

21     in the courtroom.

22             Now, Ms. Alagendra, would you explain, as you wanted to do, in

23     the beginning of the questioning of Mr. Mwangi by Ms. Adeboyejo this

24     discrepancy between the date of the meeting and the footnote.  The date

25     was differing in some years.
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1             MS. ALAGENDRA:  Your Honours, if I can just have one moment,

2     please.

3             (Defence counsel confer)

4             MS. ALAGENDRA:  Your Honours, if I can just refer to the minutes

5     of the 27th of January, and at the bottom of those minutes itself there

6     is an explanation as to the discrepancy in the date.  Furthermore, the

7     Defence has provided the witness statement of Mr. Orengo, which appears

8     at EVD-PT-D12-0001, and in that statement, at paragraph 14, this witness

9     explains that that is a typographical error on his part, and that is all

10     I wanted to explain.

11             PRESIDING JUDGE TRENDAFILOVA:  Thank you.  Thank you.  This is

12     enough.

13             I see Mr. Anyah.

14             MR. ANYAH:  Yes.  Madam President --

15             PRESIDING JUDGE TRENDAFILOVA:  Before you proceed.

16             On behalf of the Prosecutor's team, do you need some more

17     clarification about this discrepancy?

18 MS. ADEBOYEJO:  No, Madam President, your Honours.  We don't have

19     any.  It's just maybe to clarify from the witness that one of those

20     NSAC -- NSAC minutes has a -- well, we want to put to him the NSAC

21     minutes of 3rd of January, 2008, and perhaps he could clarify just one

22     other point since my learned friend has clarified the dates.  The 3rd of

23     January.  If he could open to it.

24        Q.   Witness, could you just clarify for us what time exactly did

25     the -- did the meeting start?
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1        A.   Your Honours, according to the minutes of Thursday, 3rd January,

2     the meeting started at 9.15 a.m.

3             MS. ADEBOYEJO:  Thank you, Witness.

4             PRESIDING JUDGE TRENDAFILOVA:  Now, Mr. Anyah, I'm sorry.  Please

5     take the floor.

6             MR. ANYAH:  Madam President, I would like to make an application

7     to ask questions of the witness because, in my respectful submission, the

8     personal interests of the victims in this case are affected by the

9     testimony of the witness in the specific sense that his credibility is at

10     issue.  The witness has testified extensively about matters that go to

11     the core of the case.  The Defence has brought in these matters by way of

12     review of the NSAC minutes, in particular the witness has testified about

13     the 26th of November, 2007, allege meeting at the State House.  He has

14     testified about the meeting of the 30th of December, 2007, about the

15     meeting on the 3rd of January, 2008.  He has testified about displaced

16     persons in Naivasha, in Nakuru, in particular about their ethnicity.  He

17     has testified about displaced persons in Naivasha going to the police

18     station.

19             PRESIDING JUDGE TRENDAFILOVA:  We know -- we know the testimony

20     of the witness.  Let me just shortly confer with my colleagues.

21             MR. KHAN:  Madam President, with your leave, perhaps --

22             (The Trial Chamber confers)

23             PRESIDING JUDGE TRENDAFILOVA:  Mr. Anyah, the Chamber, of course,

24     authorise you to ask questions to Mr. Mwangi.

25             MR. ANYAH:  Thank you, Madam President.
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1             Madam President, I'm mindful of the time, and bearing in mind

2 also that your Honours may likely have questions of the witness, and of

3     course counsel for the Defence might wish to re-examine, could I

4     respectfully ask for a specific fixed amount of time to examine the

5     witness?

6             PRESIDING JUDGE TRENDAFILOVA:  Obviously you will have the time

7     up until the end of this final session.

8             And tomorrow, Mr. Khan, we shall start our hearing with your team

9     having 20 minutes for your last questioning.

10             MR. KHAN:  I'm most grateful.

11             PRESIDING JUDGE TRENDAFILOVA:  And I would ask whether the

12     interpreters could accept -- but I'm not sure.  So we shall do this.  I

13     was trying to handle the issue of the witness again coming to the

14 courtroom, but maybe, Mr. Mwangi, we shouldn't proceed in an expeditious

15     way that is going to deprive the Legal Representative for victims and the

16     Defence team that have called you to testify the opportunity to pose some

17     questions to you.  So unfortunately, tomorrow at 2.30 you have to again

18     come to the courtroom.

19             MR. KHAN:  Madam President --

20             PRESIDING JUDGE TRENDAFILOVA:  This is our answer.

21             MR. KHAN:  I'm most grateful.

22 Madam President, if I may, because it's -- I think for the

23     record, it's always helpful to be accurate and sometimes imprecision can

24     become contagious.  Your Honour, of course, the witness did not speak at

25     all about the meetings alleged to have taken place on the 26th of
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1     November, 30th of December, and 3rd of January, but, your Honour, I do

2     ask to be heard very briefly in relation to the -- whether or not the

3     Legal Representative of the victims be allowed to ask questions.

4             Your Honours, from the case law of this court --

5             PRESIDING JUDGE TRENDAFILOVA:  Mr. Khan, the Chamber already took

6     a decision.  I'm very much sorry.

7             MR. KHAN:  Madam President, a decision is made, but usually

8     before a decision is made it is discretionary in nature the parties are

9     afforded an opportunity to make submissions, particularly when the

10     Statute makes it very clear that the participation of the Legal

11     Representative of the victims is limited to the extent that it must not

12     be inconsistent with the rights of the Defence.  Accordingly, it is my

13     respectful submission that it's only fair that the Defence be allowed to

14     address you briefly on the exercise of a discretionary power.  Your

15     Honours, I'll be quite brief.  It just refers to the case law of the

16     court.

17             PRESIDING JUDGE TRENDAFILOVA:  Mr. Khan, I'm very much sorry.

18     There are 20 minutes.  I have to say that the Chamber is very much

19     willing always to give all the opportunities to -- especially to the

20     Defence teams.  The Prosecutor, of course, is more powerful, and the

21     triggering force in these proceedings, but if we go back to the start of

22     this confirmation hearing, most of the time has been occupied by the

23     Defence team of Mr. Muthaura to -- bearing in mind that the Prosecutor

24     didn't at all use the time for procedural matters, that the other Defence

25     teams used just very, very limited periods of time allocated to them.  I
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1     think that if you are to make your points, please be very, very concise,

2     because the Judges of the International Criminal Court and this Chamber

3     could understand from the first sentence with which you address us.  We

4     do not need a lot of explanations.

5             MR. KHAN:  Indeed.

6             PRESIDING JUDGE TRENDAFILOVA:  Would you be very, very concise

7     although the Chamber has already taken a decision.  And you shouldn't

8     think that we're not considering the provision of Article 68(3), and all

9     the relevant provisions in the Rules of Procedure and Evidence as well.

10             MR. KHAN:  Madam President, I'm most grateful.  In those

11 circumstances, I will not belabour the point if you, of course -- I fully

12     understand you're aware of the law.  I was simply hoping that in my own

13     humble way I could be of some assistance, but your Honours I won't

14     address you on this issue given that a decision has already been taken.

15             PRESIDING JUDGE TRENDAFILOVA:  Thank you very much.  And I would

16     like to on behalf of the Chamber highlight that victims' participation

17     should be respected, though they're not parties and they're

18     legal representatives, but still they have to be heard, and the Chamber

19     is not going to hesitate whenever necessary to give the floor to the

20     Legal Representative to express the views and concerns as provided by

21 law.

22             Mr. Anyah, you have the floor.  Please to the point, concise.

23     Ask your questions.

24             MR. ANYAH:  Thank you, Madam President.  Thank you.

25             Questioned by Mr. Anyah:
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1        Q.   Good evening, Mr. Mwangi.  We met last week.  I believe you know

2     who I am, and I will ask you a few questions on behalf of the victims.

3             Mr. Mwangi, is it accurate to describe you as a character witness

4     for Mr. Muthaura?

5             MR. KHAN: Your Honour, I object.  How can a witness -- your

6     Honours are best placed to classify the basis of the witness coming here.

7     For the lawyer that should know better to ask the witness to characterise

8     himself is really rather inappropriate.

9             Your Honour, this is the subject, in fact, of my previous

10     comments.  I was not going to object to the questions being put by the

11     Legal Representatives of the Victims.  I do know previously he's worked

12     as a P2/P3 lawyer in the Yugoslav Tribunal.  But, your Honours, he's not

13     here simply to repeat the Prosecution.  He's here to ask questions

14     relevant to the victimes.  He didn't do that yesterday.  I hope he'll do

15     it today.

16             MR. ANYAH:  Madam President, if I -- if I may respond to that,

17     Madam President.

18             PRESIDING JUDGE TRENDAFILOVA:  Please go ahead with your

19     questions.  The courtroom is not a place for disputes to be -- to be

20     advanced and to be resolved.

21             Please, Mr. Anyah.

22             MR. ANYAH:

23        Q.   Mr. Mwangi, you're a lawyer, yes?  You are called as a senior

24     advocate -- rather, you're an advocate to the high court of Kenya, yes?

25     You testified in court today specifically about the character of
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1     Mr. Muthaura saying, in your view, he was someone of unquestionable

2     integrity, yes?

3        A.   Yes.

4        Q.   Very well.

5             THE INTERPRETER:  Message from the English booth:  Could a pause

6     please be observed.  Thank you.

7             PRESIDING JUDGE TRENDAFILOVA: -- pause.  You understood.

8             MR. ANYAH:  I note that, Madam President.

9        Q.   You spoke about his personal qualities earlier today.  You

10     referred to him as being someone who was fair.

11        A.   Yes, your Honour.

12        Q.   When you went to New York to work at the UN mission in 1992, you

13     were about 29?

14        A.   About that.

15        Q.   And later on in about 2005 you worked again with

16     Ambassador Muthaura?

17        A.   That is correct.

18        Q.   You're now about 48 years of age?

19        A.   That is correct.

20        Q.   You've known him for about 20 years; is that fair to say?

21        A.   Thereabouts, yes.

22        Q.   Have you publicly denounced the ICC's exercise of jurisdiction in

23     the Kenyan situation?

24        A.   No, your Honour.

25        Q.   Have you made statements in the media to the effect that the ICC
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1     ought not exercise jurisdiction in this case?

2        A.   Your Honour, that's not correct.  I wrote an opinion piece in one

3     of the dailies, and that opinion piece was not in any way suggest that

4     the court has no jurisdiction.  I made -- I wrote that opinion as

5     somebody who had spent quite a bit of time during the process of creating

6     the court.  As I understand it, I was hoping to contribute to the very

7     intense debate that was going on on the proper and legitimate role of the

8     ICC.  That is what I did.

9        Q.   You said you wrote that opinion as somebody who had spent quite a

10     bit of time during the process of creating the court.  Were you involved

11     on the behalf of the Kenyan government vis-a-vis the Rome Statute

12 process?

13        A.   Your Honour, that is correct.

14        Q.   In what capacity were you involved?

15        A.   Your Honour, I served in the sixth committee, and during the

16     entire period, I was involved in the negotiations.

17        Q. This opinion piece that you wrote -- that you tell us you wrote,

18     was it written at about the time the Prosecutor of this court,

19     Mr. Moreno-Ocampo was about to visit Kenya?

20        A.   Yes, you're right.  He was about to visit Kenya and that is the

21     time when there was intense debate going on, not just in Kenya but around

22     elsewhere.  And I wrote it at the request of the editor of the newspaper

23     after he found out that I could make that contribution.

24             MR. KHAN:  Madam President, you know -- of course, one is --

25     perhaps it's rather new to represent victims in this court, but, your
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1     Honours, I wonder, perhaps if -- I mean, it's matter for your Honours to

2     decide if this is relevant to advance in the cause of the victims.  Time

3     is precious.  In other courts, of course, where there are anonymous

4     witness, legal representatives have not been given this privilege.

5             Your Honours, I don't object to it, but I'd ask that it be used

6     for the sake of the victim, perhaps more appropriately than it is now.

7             MR. ANYAH:  Madam President, I am counsel for the victims --

8             THE INTERPRETER:  Message from the English booth:  Please observe

9     a pause between submissions.  Thank you.

10             PRESIDING JUDGE TRENDAFILOVA:  Thank you.  I would ask you,

11     Mr. Khan, just to respect.  Mr. Anyah has the floor.  He's going to ask

12     questions, and we don't know what is the purpose of the questions and

13     where they're going to lead him.  And if this is going to finally end up

14     with a very good point related to the interests of victims that are

15     affected as -- as Article 68(3) provides, then this is his right.

16             MR. ANYAH:  I suggest -- I apologise for speaking --

17             PRESIDING JUDGE TRENDAFILOVA:  Of course, Mr. Anyah --

18             MR. ANYAH: -- out of --

19             PRESIDING JUDGE TRENDAFILOVA: -- you have to bear in mind that

20     there are ten minutes more, and it would be much more useful that you

21     make your points clearer.

22             MR. ANYAH:  Madam President, I'm mindful of the time, but I will

23     not be bullied, neither by Defence counsel nor anyone else.  I'm going to

24 ask my questions of this witness.

25             PRESIDING JUDGE TRENDAFILOVA:  Please go ahead, Mr. Anyah.  Ask
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1     your questions, and I will not give the floor in the last 10 minutes to

2     anyone else.

3             MR. ANYAH:

4        Q. Mr. Mwangi, the opinion piece you wrote, in which newspaper did

5     you write in?

6        A.   It was in the "Daily Nation."

7        Q.   Do you wish to see a reproduction of that opinion piece before I

8     read aspects of it to you?

9 A.   No, I don't.

10        Q.   In your opinion piece did you write the following:

11             "It therefore follows --" rather, "It follows, therefore, the

12     entry of the ICC Prosecutor is both premature and clearly inconsistent

13     with the letter and spirit of the Statute.  This is another angle to this

14     debate that needs to be brought out."

15             Did you write that?

16        A.   Yes, I did.

17        Q.   And what were you referring to that his entry was premature into?

18 A.   Your Honour, the debates that I was making reference to in many

19     ways was missing some of the critical and fundamental issues that needed

20     to be brought out in this debate.  In the reference to the point that has

21     been read out, in the context in which I wanted to bring out this issue,

22     your Honours, was in regard, as I understand it, that this matter of the

23     ICC was not to be handled casually.  It was important to safeguard the

24     integrity and to preserve it of the International Criminal Court, knowing

25     as I do its proper and legitimate role in bringing justice to the most
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1     heinous crimes.

2             I was also concerned, your Honours, but very often we find

3     situations where those responsible for bringing justice abdicate, and I

4     was concerned that the court should not be used as an escape route to

5     circumvent justice for victims who truly deserved it, and I was making

6     that caution.  Thank you.

7        Q.   The debate that you were writing about was whether or not the ICC

8     should exercise jurisdiction over the post-election violence in Kenya.

9     Yes?

10        A.   I believe you've used the word "timing."  That's the critical

11     word in my view.

12 Q.   But it concerned this case in essence, yes?

13        A.   Yes, it did.

14        Q.   Thank you.  You're a lawyer.  You know the difference between

15 de jure and de facto authority?

16        A.   I do.

17        Q.   Ambassador Muthaura was permanent secretary and also head of the

18     public service?

19        A.   That is correct.

20        Q.   Were you at the swearing-in ceremony on the 30th of December,

21     2007.

22        A.   Yes, I was.

23        Q.   Who was the person who officiated that ceremony?

24        A.   The Chief Justice and the registrar of the High Court.

25        Q.   Who was the person who took to the podium and made announcements
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1     before the president was sworn in?

2        A.   Your Honours, I don't recollect who did that.

3        Q.   Did Ambassador Muthaura ever speak at the microphone during the

4     swearing-in ceremony of the president of Kenya on the 30th of December,

5     2007?

6        A.   Your Honours, it's likely that he could have spoken. He

7     always sometimes played a role and facilitated such ceremonies whenever

8     they occurred at State House.

9        Q.   We watched a video in court played by the Defence, I believe,

10     which showed Mr. Muthaura speaking on that occasion. Does that refresh

11     your memory whether or not you heard him speak?

12        A.   Your Honours, as I said it is very likely that he would have

13     spoken.  Occasions at State House, when there are ceremonies,

14     Ambassador Muthaura does the facilitating work.

15        Q.   Now, what political affiliation, if any, does Mr. Muthaura have,

16     if you know?

17        A.   Your Honours, I don't know his affiliation.

18        Q.   What is your political affiliation?

19        A.   Your Honour, I have no political affiliation.

20        Q.   Who appointed you as administrative secretary to the cabinet in

21     2005?

22        A.   The president of the republic.

23        Q.   Who is the same person that's currently the president of Kenya,

24 President Kibaki?

25        A.   Your Honours, that is correct.
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1        Q.   Can you wait for a moment after I speak before you speak so that

2     the record is complete.

3             In Kenya, in your experience in government, is it possible that

4     somebody who serves in the capacity as does Ambassador Muthaura would be

5     of a different political party than the president he serves?

6             MR. KHAN:  That assumes a fact that is not in issue.

7             PRESIDING JUDGE TRENDAFILOVA:  No, Mr. Khan.  Let us -- we have

8     four minutes.  Let us leave the floor to Mr. Anyah.

9             THE WITNESS:  Your Honour, it all depends in my view on what you

10     mean by "political affiliation."  Is it party membership of the ruling

11     party or the party that the president belongs to?

12             MR. ANYAH:

13        Q.   Let me put it to you this way:  Would the president of Kenya in

14     your experience let someone from another political party or someone who

15     supports another political party in his inner circle?

16        A.   Your Honour, the strict practice that I know of is that public

17     servants in Kenya, civil servants stay away from politics.  In fact,

18     they're required to do so.  And, in fact, if Ambassador Muthaura was to

19     express an interest in an elected office he would have to quit his

20     position as the head of a public service.

21        Q.   I didn't ask you if he would express an interest in an elected

22     position.  We're talking about somebody who spoke at the president's

23     inauguration.  Is that a political event in your view?

24        A.   Your Honours, I do not understand that event to be a political

25     event, not at all.
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1        Q.   Ambassador Muthaura, as far as you know, was he respected and

2     were his orders obeyed by other members of government?

3        A.   To the extent that these instructions are consistent with the

4     law, they would be -- they would be obeyed.

5        Q.   So he was a powerful person?

6        A.   Your Honour, I don't believe my answer would suggest that he's a

7     powerful person.  The position that Muthaura holds as spelled out in law,

8     so whatever he does has to do -- be done within the law, and he derives,

9 therefore, whatever authority and mandate from the law.

10        Q.   But he was secretary to the cabinet, head of the public service,

11     chairman of the National Security Advisory Committee.  Those are

12     important positions, you would agree. Yes?

13        A.   Yes, I would agree.

14        Q.   Now, you were not with Ambassador Muthaura 24 hours a day, seven

15     days a week during the post-election violence, were you?

16        A.   No, I was not.

17        Q.   You do not know what meetings he may have had outside of the NSAC

18     meetings.

19        A.   Naturally, I wouldn't know all the meetings that he would have

20     outside of NSAC and other official meetings.

21        Q.   You do not know what other government officials he may have

22     contacted outside of his responsibilities in NSAC?

23        A.   No, I wouldn't know every government official that he contacts

24     outside of NSAC.

25             MR. ANYAH:  Madam President, I see the time.  Would I be allowed
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1     to continue very briefly tomorrow?

2             PRESIDING JUDGE TRENDAFILOVA:  How much time do you need,

3     Mr. Anyah?

4             MR. ANYAH:  I would say I need about five minutes.

5             PRESIDING JUDGE TRENDAFILOVA:  You can have the five minutes now.

6             MR. ANYAH:  Okay.  Thank you.

7             PRESIDING JUDGE TRENDAFILOVA:  I know that we have -- but please

8     slow down.

9             MR. ANYAH:  Very well.

10        Q.   You mentioned when you began testifying that initially you were

11     an ex officio member of NSAC.

12        A.   That is correct.

13        Q.   For how long did that last?

14        A.   Maybe a year, year and a half.

15        Q.   Through about 2004?

16        A.   Yes, or thereabouts.

17 Q.   So you were a full-fledged member in December 2007 and January of

18     2008?

19        A.   That is correct.

20        Q.   And you acknowledge missing at least four meetings that NSAC held

21     in January of 2008?

22        A.   Both January, December, and November.

23        Q.   Were you based in Nairobi at that time?

24        A.   Your Honour, NSAC met virtually every day, as I said, in special

25     meetings, and on several occasions, I apologise, because I had other
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1     assignments including ones perhaps I -- that I travelled out.

2        Q.   My question was were you based in Nairobi in January of 2008.

3        A.   Your Honour, I was based in Nairobi, yes.

4        Q.   With regards to NSAC, you said, as far as you know, there were no

5     directions or instructions by either Muthaura or NSAC to the police not

6     to disrupt or take actions against Mungiki or Kikuyu youth.

7        A.   Your Honour, that is absolutely correct.

8        Q.   When you said that, are you referring to matters that you would

9     know as a member of NSAC?

10        A.   Yes.  My knowledge and experience and also as a member of NSAC.

11     That is correct.

12        Q.   Is it possible that separate and apart from the NSAC platform, if

13     you will, that someone could -- someone in the position of Mr. Muthaura

14     could give informal directions or instructions to the police not to take

15     action against Mungiki?

16        A.   Your Honour, that, in my view, is inconceivable.  We spent under

17     NSAC a considerable amount of time.  But perhaps the only single issue

18     that we have addressed over the years is the Mungiki menace, and

19     therefore I find it completely inconceivable.

20        Q.   It's inconceivable, but it is not impossible.

21        A.   Your Honour, that is correct.

22        Q.   That is if it happened, you may not necessarily know, would you?

23        A.   Outside of NSAC, yes.

24        Q.   Outside of NSAC you would not know.

25        A.   Your Honour, if such instructions were given, I wouldn't know
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1     outside of NSAC meetings.

2        Q.   Thank you.

3             MR. ANYAH:  Thank you, Madam President.

4             PRESIDING JUDGE TRENDAFILOVA:  Mr. Anyah, thank you very much.

5     You were really very concise, and you asked the questions that you

6     identified for yourself as important for the interests that you're

7     representing.

8             Tomorrow, I'm sorry, Mr. Mwangi, we have to meet again for the

9     last questioning on behalf of the Defence team of Mr. Muthaura.  We shall

10     reconvene our hearing at 2.30, and I expect you to be here.  I would like

11     to thank you for the moment on behalf of the Chamber for coming to the

12     Chamber and responding to all the questions posed to you.

13             I thank everyone in the courtroom today, very much the

14     interpreters, the Court Officers, the security officers, the court

15     reporters, and everyone in the public gallery, and I wish you a pleasant

16 evening.  We shall meet tomorrow at 2.30.  Have a nice evening.

17             The hearing is adjourned.

18             The hearing ends at 8.05 p.m.
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