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International Criminal Court1
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Situation:  Republic of Kenya3

In the case of The Prosecutor v. William Samoei Ruto4

and Joshua Arap Sang - ICC-01/09-01/115

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia and6

Judge Robert Fremr7

Trial Hearing8

Wednesday, 30 October 20139

(The hearing starts in open session at 9.40 a.m.)10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, please announce the case.15

THE COURT OFFICER:  (Interpretation)  Situation in the Republic of Kenya, in the16

case of The Prosecutor versus Mr Ruto and Joshua Sang, ICC-01/09-01/11, and we are17

in open session, your Honour.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.19

We will continue straight with this witness's examination in-chief.  The only short20

announcement we need to make is, in light of the need to complete the two witnesses,21

we will also be shaving off half an hour of lunch today, as we did yesterday.  I've22

already informed the court officer.  He will send the e-mail around to the associated23

services, court services.  So we just do what we did yesterday.24

Please proceed, Mr Garcia.25
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Witness, welcome back to the Court.  We are now in open session.  Mr Garcia will1

continue with your examination-in-chief.2

*WITNESS: KEN-OTP-P-0268 (On former oath)3

THE WITNESS:  Pleasure, your Honour.4

QUESTIONED BY MR GARCIA:  (Continuing)5

Q.   Good morning, Mr Witness.6

A.   Good morning.7

MR GARCIA:  Your Honours, I wish to go into private session.  I think we left off in8

private session yesterday.9

PRESIDING JUDGE EBOE-OSUJI:  Private session, please.10

(Private session at 9.42 a.m.) * Reclassified into Open session11

THE COURT OFFICER:  (Interpretation)  We are in private session, Mr President.12

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.13

MR GARCIA:14

Q.   Now, Mr Witness, when we left off yesterday I was asking you15

questions - clarification questions - regarding this incident, this house that you had16

seen burning in Kapsabet and the youths that were near the house.  Could you tell17

us, were you able to tell what ethnicity these youths were?18

A.   I can't tell.19

Q.   Had you ever seen these youths before?20

A.   No.21

Q. And just for our information, Mr Witness, (Redacted)22

(Redacted)?23

A. (Redacted)24

(Redacted), your25
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Honour.1

Q.   Thank you, Mr Witness.  You also spoke to us yesterday about the fact that2

some houses were marked with the -- with an inscription, "Kitwek."  Can you tell the3

Court whether these inscriptions were there when (Redacted)4

(Redacted)5

A.   They were not there.6

Q.   Thank you for those clarifications, Mr Witness.  Now I'd like to bring us back7

to your testimony of yesterday, (Redacted)8

(Redacted) Kapsabet, and you told us of what you had seen.  Now, the following9

day, what do you do?10

A.   When I went to Kapsabet, I also decided to go and see the house belonging to11

(Redacted), not far from main town, about -- about (Redacted)12

from main town.13

Q.   You said that you went to see the house of (Redacted)14

(Redacted) is of what ethnicity?15

A.   Kikuyu.16

Q.   Now, did you indeed have a chance to go to (Redacted) and see what had17

happened to his house?18

A.   Yes.19

Q.   And what did you observe?20

A. The house had been demolished.21

PRESIDING JUDGE EBOE-OSUJI:  Your microphone.22

THE WITNESS:  The house had been demolished.23

MR GARCIA:24

Q. Now, Mr Witness, on your way back from (Redacted), did you observe anything?25
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A.   On my way back to (Redacted), near the bus park, almost at the bus park, I saw1

some men who were standing beside the road and it seems they were waiting -- their2

purp -- their purpose was to barricade the road.  It seems they were waiting for a3

particular bus.4

Q.   Can you tell the Court how many men were there?5

A.   There were not many, roughly not more than ten.6

Q.   And were these youth or were these older men?7

A.   Some youth and men of middle age.8

Q.   Did you recognise any of these people that were there at the --9

A. I --10

Q. -- barricade?11

A.   I identified one.12

Q.   Can you tell us the name of this person?  I think there is a number that13

corresponds to him on the list of persons.14

A.   Number 16.15

Q.   Now, can you tell us briefly who this person was?  What did you know of him?16

A.   He was (Redacted).17

Q.   Can you tell us (Redacted)?18

A. (Redacted).19

Q. (Redacted)?20

A. (Redacted).21

Q.   When you're saying (Redacted) I imagine -- I understand that you mean22

(Redacted).23

A.   Yes, your Honour.24

Q. Did this person ever occupy (Redacted)?25
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A. (Redacted).1

Q.   From your knowledge of this person, did he have (Redacted)?2

A.   I heard that he was a (Redacted)-- a (Redacted).  Not retired, but I3

think he -- he quit (Redacted) early because he's not of that age that one can be said he4

retired.5

Q.   Do you recall what (Redacted)6

A.   What I can say, from what I've -- from what I gathered from people, it seems his7

education was not up to date.  I think he was a (Redacted).8

Q.   Now, Mr Witness, you stated that these people, their purpose was to barricade9

the road.  Was there a -- in fact, a barricade at the road?10

A.   What I can recall that is that there was a famous public transport bus called11

a -- called Mololine and, seemingly, it seems they -- there was -- they were waiting for12

one that will come in from Kisumu.13

Q.   How did you learn of the fact that they were waiting for a bus, a Mololine bus?14

A.   I came to -- I came to hear that -- actually, Mololine were -- since -- since there15

were the problem of post-election violence occurred, Mololine had connection to -- it16

belonged to a Kikuyu, and during that period it was helping to move Kikuyus to17

other places too.18

Q.   And do you know why they would be waiting for this Mololine bus?19

A.   Basically because the owner was a Kikuyu and it was transporting Kikuyus.  It20

was relocating Kikuyus to safety.21

Q.   Did you know what their intention was in regards to this Mololine bus?22

A.   I don't know much, but I -- but they were ready to stop it.23

Q.   Did you have a chance -- an opportunity to speak with the people that were24

there at the barricade?25
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A.   No.1

Q.   Were you able to get through the barricade?2

A.   Yes.3

Q.   Now, the men that you saw at the barricade, would you be able to tell us of4

what ethnicity they were?5

A.   No, but I -- but the one I identified is a Kalenjin.6

Q.   Now, Mr Witness, did you notice whether any of these men at the barricade7

were armed?  Did they have any weapons?8

A.   I saw number 16.  He had something (Redacted).9

Q.   And while you were there at that barricade, what was number 16 doing?10

A.   He seemed to have been signalling others.  I think -- I remember he had taken a11

vantage point whereby he can see the oncoming vehicles, so he was standing on12

a -- can I say a mound?  A position where he can see oncoming vehicles.13

Q.   And were cars getting through?14

A.   Other cars were getting through.  And it seems their intention was to wait for a15

particular car because other cars were getting through.16

Q. Now, from what you were observing of this barricade, who was leading these17

men that were there at the barricade?18

A.   Number 16 seems to have been in charge.19

Q.   Can you just tell us briefly why you come to this conclusion?20

A.   From the position he (Redacted)21

(Redacted).  And the other seems to -- the other youth22

looked drunkards. (Redacted)23

Q.   Now I'd like to change subject, Mr Witness.  You've spoken to us previously,24

yesterday, actually, about (Redacted).  Did you ever see him again after -- during25
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that time?1

A.   There was a -- during that period while in Kapsabet, (Redacted)2

(Redacted)3

Q.   Would you be able to tell us when approximately you would have seen him, in4

what month?  I understand that it was late January or early February that you5

(Redacted) to Kapsabet.6

A.   Yeah, that is the time.  That is the time, around there.7

Q.   Now, (Redacted)8

(Redacted).  Is it in the residential area of Kapsabet?9

A.   Yes, your Honour.10

Q.   Were you able to determine what he was doing in that area?11

A.   From what I came to hear, that he was going around to identify houses that12

didn't -- that was not occupied at the time because maybe it -- it belonged to Kikuyus.13

And, again, there is some houses which belonged to Kalenjins and maybe they had14

gone home.  Probably, they went home for election or maybe they went home15

because of violence.  And I came to hear that if he finds a house belonging to a16

Kalenjin who is not there, he will seek to be given -- to be given money as a protection17

money to protect the house.18

Q.   Did you learn of what would happen if he would find a house, a Kikuyu house,19

that had been left there, abandoned?20

A.   No.21

Q.   Just to be clear, you said that he was going around to identify houses that was22

not occupied at the time because maybe it belonged to Kikuyus; is that correct?23

A.   Yes.24

Q.   Do you know what would happen to these houses that had belonged to25
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Kikuyus and that were unoccupied?1

A.   Based on the stories that I heard, probably he will seek the so-called protection2

fee.  If not, probably demolish if it belonged to a Kikuyu.  And if it belonged to a3

Kalenjin, seek to be given money so that he can protect it.4

Q.   Now, I'd just like to ask you a couple of more questions on the time that you5

observed him.  Did you just observe him for a couple of minutes?  How did this6

happen, exactly?  Or did you just coincidentally run into him?7

A.   I coincidentally run into him.  He happens to have been passing by (Redacted)8

(Redacted)9

(Redacted)10

Q.   And the people that were with him, did you recognise these people?11

A.   I think I recognised one boy.  I recognised one boy.12

Q. (Redacted)?13

A.   Yes.14

Q.   Was it a person of Kalenjin ethnicity?15

A.   Yes.16

Q.   Now, as for the other members, the group that were with him, could you tell us17

anything about their ethnicity?18

A.   No.19

Q.   Now, when you (Redacted) to Kapsabet, were there any Kikuyus in20

Kapsabet?21

A.   I didn't find -- I found one.  I found one.  I found one.  I think I went to the22

police canteen, where police can have their -- can buy tea, can have their lunch, and I23

met one Kikuyu man who had been staying with a policeman.24

Q.   What had happened to the other Kikuyus that had been in Kapsabet?25
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A.   It was said that they had been relocated to Eldoret Showground.1

PRESIDING JUDGE EBOE-OSUJI: Counsel.  Counsel, are you done with (Redacted)?2

MR GARCIA:   Yes, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:   Witness, I want to be sure that I understood the4

evidence.  Are you saying that this (Redacted) was collecting protection fees from5

Kalenjins?6

THE WITNESS:  That is what I heard, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

Mr Garcia, please proceed.9

MR GARCIA:10

Q.   Now, Mr Witness, during this period of time, did you also have the opportunity11

(Redacted) to Eldoret?12

A.   For a while I went to -- okay.  Since I was (Redacted)13

(Redacted)14

and I thought I'd -- it's better I go (Redacted).  So that15

took me to Eldoret.16

Q.   How did you travel to Eldoret?17

A.   I used public transport.18

Q.   Can you tell us approximately at what time, when was this that you went to19

Eldoret?20

A.   That is early February, around early February.21

Q.   Did you encounter any difficulties in reaching Eldoret with the public22

transport?23

A.   Along the way there were roadblocks.24

Q.   Do you remember the locations in where you encountered roadblocks?25
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A.   I found a roadblock at location -- at Chepterit.1

Q.   Just for our information, Mr Witness, Chepterit is what distance from Eldoret?2

A.   Chepterit is approximately, perhaps, 10 kilometres.3

Q.   And on what road would that be that you encountered a roadblock?4

A.   Kapsabet-Eldoret road.5

Q.   Can you tell the Court what you saw in Chepterit?6

A.   I saw a group of youth, around 50.  Around 50 group of youth.7

Q.   What were these youths doing?8

A.   They were manning Chepterit roadblock.9

Q.   And what did the youths do when you approached in the vehicle that you were10

in?11

A. (Redacted)12

(Redacted).  But it seems there is another one13

who went to talk with the driver.  I don't know what they were saying since we were14

busy with talking (Redacted).15

Q.   Do you remember what ethnicity these youths were that were at the16

roadblocks?17

A.   Kalenjins.18

Q.   Can you recall what the roadblock was made of or what they were using to19

barricading the road?20

A.   I saw some stones.21

Q.   Were you eventually able to get through that roadblock?22

A.   We didn't take a lot of time.  To me, that was a friendly roadblock.  Our car23

didn't spend a lot of time there.24

Q.   Did you encounter any other difficulties in reaching Eldoret on that day?25
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A.   I remember there was a major roadblock at a place called Mulango.1

Q.   And Mulango is what distance from Eldoret, precisely?2

A.   Mulango from Eldoret, it could be 15 kilometre by road.3

Q.   Was this still on the Kapsabet-Eldoret road?4

A.   Yes, your Honour.5

Q.   Now can you tell the Court what happened when you approached the6

roadblock at Mulango?7

A.   There were many youth; many youth.  Some were seated in the field and some8

came closer to -- to our car.  I realised the ones who came closer to our car were9

somewhat drunken, you know, and they were checking in the car and shouting if10

there is a Mungiki in the car.  And if -- if -- I came to learn if they see -- if they saw a11

person with a brown complexion, they will at that time actually trying to know more12

about that person.13

Q.   Could you just explain that to us, the brown complexion part?  Why were they14

looking for someone with a brown complexion?15

A.   Seemingly, there is this notion that Kikuyus are -- many Kikuyus are of brown16

complexion. (Redacted)17

(Redacted).18

Q.   Now, Mr Witness, you mentioned and I'd like just -- if you could clarify this for19

us.  You said they came to the car shouting if there was a Mungiki in the car.  By20

"Mungiki," who were they referring to exactly?21

A.   Kikuyus.22

Q.   Now, Mr Witness, when these -- when you encountered these individuals,23

(Redacted) -- in the public transportation in the24

vehicle?25
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A.   Yes, your Honour.1

Q. Were they expecting responses (Redacted)?2

A.   Yes, your Honour.3

Q. (Redacted)4

(Redacted)?5

A. (Redacted)6

Q.   So, just for the Court record, (Redacted); is that correct,7

Mr Witness?8

A.   Yes, your Honour.9

Q.   And in response, (Redacted)10

A. (Redacted)11

Q.   Now can you tell us, Mr Witness, what ethnicity these youths were that were at12

the roadblock?13

A.   Kalenjins.14

Q.   And do you recall if they were -- if they had any weapons?15

A.   What I can remember, basically, those who were seated, I saw them hold things16

like sticks.  But of course they were a bit far from me and my attention was also17

shared with the one who were going around the cars, so.18

Q.   Did you in fact make it back to -- make it to Eldoret on that day, or did you19

encounter other problems?20

A.   I went to Eldoret, (Redacted), because shops were21

closed, but if you made prior arrangement, you could get what you wanted.  But22

Eldoret was very tense.  It was very tense.  And, in fact, I did my things hurriedly23

and was anxious to get back because it was very tense.24

Q.   Did you (Redacted) on that very same day (Redacted)?25
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A.   Yeah, (Redacted).1

Q.   Did you ever happen to learn what had happened in Eldoret?2

A.   Along the road, you could see some buildings that had been broken into and3

demolished.4

Q.   Did anyone ever tell you who had been involved on the attacks -- in the attacks5

that had occurred in Eldoret?6

A.   I later on heard stories to the effect that it was broken -- the houses were7

demolished by people who were demonstrating in Eldoret.8

Q.   Did you ever obtain any information from any friends or acquaintances of yours9

as to how the attacks would have been conducted in Eldoret, how they would have10

been planned?11

A. (Redacted)-- it seems the places are not indicated12

here. (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

Q.   Now, the person who told you that, is that a person who is on your -- on the list17

of persons?  Take a careful look at the list.18

A.   Yes, number 18.  I found him.  Number 18.19

Q.   Now, you say that this person came from (Redacted), and just for the spelling,20

Mr Witness - you can correct me if I'm wrong - but is it (Redacted)?21

A.   Yes, your Honour.22

Q.   Now, can you tell us where that is in reference to Eldoret?23

A.(Redacted) is in -- I may be wrong but it could be roughly 20 kilometres. (Redacted)24

is a village.  It's not a -- but when you come along the road, (Redacted),25
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(Redacted), you can say -- you can drive for 20 kilometres along the main road and1

then you go into the village using that road.2

Q.   And (Redacted)- I understand now that it's a village - can you tell us what3

ethnic groups lived there at the time?4

A.   Pardon?5

Q.   Can you tell us what ethnic groups lived in Itigo at the time?6

A.   . Kalenjins.7

Q. (Redacted)8

(Redacted).  The men that you are speaking about, of what ethnic group are they?9

A.   Kalenjins.10

PRESIDING JUDGE EBOE-OSUJI:  One second, Counsel.11

Counsel, I think you've exhausted your quota of hearsay testimony from this witness.12

Most of what you've asked him, what he heard from other sources.  Now we want13

you to limit yourself to what the witness observed.  Thank you.14

MR GARCIA:  I understand, your Honour.  Just for the record, the -- the15

Prosecution feels that the rest of his evidence on hearsay would have been quite16

relevant for the case record, but if the --17

PRESIDING JUDGE EBOE-OSUJI:  It is still hearsay.  Let's limit ourselves to what is18

relevant that the witness observed.  Thank you.19

MR GARCIA:  I understand, your Honour, and I'll be guided by the Chamber's20

direction in that case and I'll move on to some more direct evidence.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you.22

MR GARCIA:  Just as a guidance, your Honour, there is other evidence which we23

feel is quite relevant as well but which is hearsay.  Does the Court's decision apply to24

that evidence as well or just simply the evidence regarding the person at number 18?25
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PRESIDING JUDGE EBOE-OSUJI:  Just generally.  Enough of hearsay.1

MR GARCIA:2

Q. (Redacted)3

(Redacted)4

(Redacted)?5

A. (Redacted)6

(Redacted)7

(Redacted)8

Q. (Redacted)?9

A. (Redacted)10

(Redacted)11

(Redacted)12

Q. (Redacted)13

(Redacted)?14

A. (Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

Q. (Redacted)20

(Redacted)?21

A. (Redacted)22

(Redacted)23

Q. (Redacted)24

(Redacted)25
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(Redacted)1

MR HOOPER:  With Your Honour's leave, the witness is showing an appropriate2

caution, which my friend isn't.3

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, proceed with caution.4

MR GARCIA:5

Q.   Now, Mr Witness, I understand (Redacted)6

(Redacted)7

(Redacted)8

(Redacted)?9

A. (Redacted)10

(Redacted)11

(Redacted)12

Q. (Redacted)13

(Redacted)14

(Redacted)?15

A. (Redacted)16

(Redacted).17

Q. (Redacted)18

(Redacted)?19

A.   Yes, your Honour.20

Q. (Redacted)21

A.   Yes, your Honour.22

Q. (Redacted)23

A. (Redacted)24

Q.   If you can, just briefly, yes.25
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A.   Yes.  Okay. (Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

Q.   Thank you for that, Mr Witness. (Redacted)6

(Redacted)7

(Redacted)?8

A. (Redacted).9

Q. (Redacted)10

(Redacted)11

A. (Redacted)12

Q. (Redacted)13

(Redacted)14

(Redacted)?15

A.   No, I can't for sure.16

Q. (Redacted)17

(Redacted)?18

A. (Redacted)19

(Redacted).20

Q. (Redacted)21

(Redacted)?22

A.   I don't recall.23

Q. (Redacted)24

(Redacted)?25
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A.   In the villages.1

Q. (Redacted)?2

A. (Redacted).3

Q. (Redacted)4

(Redacted)?5

A. (Redacted)6

(Redacted).7

Q. (Redacted)8

(Redacted)9

(Redacted)10

(Redacted)?11

A. (Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted).16

Q.   Just to be clear, I'm reading the transcript, (Redacted)17

(Redacted). Is that -- is that what you stated?18

A.   Yes, your Honour.19

Q.   Just one final question on this. (Redacted)20

(Redacted)?  Did they occupy any position?21

A.   No, I don't know.22

Q.   Just one last question. (Redacted)23

(Redacted)?24

A. (Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

Q. (Redacted)4

(Redacted)5

(Redacted)6

A.   I don't know the basis.  I don't know.7

Q.   Did you happen to know any of them?8

A.   Yeah.  Sometimes so-and-so can be said (Redacted)9

(Redacted)10

(Redacted)11

Q. (Redacted)12

(Redacted)13

A.   I don't know.14

Q.   Do you know what war cries are?15

A.   I came to hear about it after post-election violence.16

Q.   Did you ever hear a war cry?17

A.   After the announcement of presidential results, I heard men cry, make a distress18

cry in the villages, a cry that wasn't normal to me.  And later on I will hear about war19

cry and, you know, in my mind I would say so the cries that I heard may be war cries20

that has been said.21

Q.   You said that -- I'm sorry, you said that it was after the announcement of the22

presidential results.  Was it how many days after?23

A.   Immediately.  It was in the evening.24

Q.   And the war cries, were you able to determine where they were coming from,25
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from what places?1

A.   Where I was, I heard men cry at village 14.2

Q.   Any other place?3

A.   No.  That was the village that was near where I was.  So I don't know about4

other places.5

Q.   You said that it was only after the post-election violence that you came to6

understand what they were.  Can you tell us just briefly what you understood7

afterwards in regards to these war cries, what they meant?8

A.   This is my impression that I -- that I came to form, that a man make a cry from9

point A, a distress cry, and others follow, and the cry end up travelling many distance.10

But, again, I want to say this is the opinion that I came to form.11

Q.   Thank you, Mr Witness.  We understand that it is your opinion.12

Now, Mr Witness, I'd like to change subject and I'd like to speak about Kass FM.13

PRESIDING JUDGE EBOE-OSUJI:  Counsel, before you do.14

Witness, the distress cry you said you heard for the first time after the announcement15

of the result, presidential result, and you said the cry was of men, grown men crying.16

THE WITNESS:  Yes, your Honour.17

PRESIDING JUDGE EBOE-OSUJI:   What would be the ages or age of the men18

whom you heard emit such cries?19

THE WITNESS:  From what I could hear, these were men who were adults.  They20

cannot be men who are teenagers, who were not adults.21

PRESIDING JUDGE EBOE-OSUJI: Thank you.22

Prosecutor, you may have -- if you do, you may ask any follow-up questions from23

mine.  But before you do, sorry, one more.24

Now, would this include old men?25
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THE WITNESS:  Possibly, your Honour.1

PRESIDING JUDGE EBOE-OSUJI:   Thanks.2

MR GARCIA:3

Q.   Just one follow-up question, Mr Witness.  You said that you heard this -- these4

cries and they were coming from the place at number 14 on your list.5

A.   Yes, your Honour.6

Q.   Can you tell us at what time approximately you heard this?7

A.   Results were announced in the -- when the night was falling, and it was in the8

evening, at dusk.  But it was around 7, 8.9

Q.   Now, Mr Witness, this place at number 14, what is the distance from your house,10

from (Redacted) to the place listed at number 14?11

A. (Redacted) up to -- by road?12

Q.   Yes, by road.13

A.   Can I say it's 25 kilometres?  Your Honour, I may be wrong.  I'm not good in14

estimating kilometres sometimes.  But, again, it's about 25 kilometres by road.15

Q.   Now, just to be clear on the matter, you said that you heard these cries.  Do16

you remember how much time they lasted?17

A.   It lasted for a short while from the village that I was getting these cries.  It18

didn't last for long.19

Q.   Now you said that after the post-election violence you noted -- you learned that20

it was a sort of communication.  Did you hear any other cries that day or afterwards?21

A.   . I don't remember.22

Q.   And one last question:  Had you ever heard this type of cry before that day?23

A.   No.24

Q.   Now, Mr Witness, I'd like to move to another subject, and it's the subject of25
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Kass FM.  You spoke to us and you mentioned Kass FM yesterday to us during your1

testimony.  Now, yesterday you spoke to us about a popular programme of Lene2

Emet of Mr Joshua Arap Sang.  Do you remember that?3

A.   Yes, your Honour.4

Q.   Now, can you just help us with the spelling of "Lene Emet"?  I understand5

"Lene" is L-E-N-E.  And "Emet"?6

A.   E-M-E-T.  Sometimes there is -- it's a double "E" between "M" and "T."7

Q.   Is this a word in Kalenjin?8

A.   Yes, your Honour.9

Q. (Redacted)?10

A. (Redacted)11

Q.   Do you recall, Mr Witness, who was the owner of Kass FM radio station at the12

time?13

A.   I didn't know the owner at the time, but I came to hear about the ownership14

later.15

Q.   When exactly?16

A.   Later on.  I can't -- I didn't know the owner.  And I don't even know the17

owner, but I have -- I have only heard.18

Q.   And what is the name that you heard of the owner?19

A.   It is said it is owned by a prominent businessman named Joshua Chepkwony.20

Q.   And just for the spelling, Joshua Chepkwony is C-H-E, "P" as in "Patrick,"21

K-W-O-N-Y; is that correct, Mr Witness?22

A.   Yes, your Honour.23

Q.   Now, Mr Witness, this radio station, Kass FM, and the programme Lene Emet,24

did you listen to this programme in the period -- in the period prior to the25
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post-election violence?1

A.   A little bit.2

Q.   And when you say a little bit, can you tell us with what frequency?3

A.   I wasn't a keen listener of Lene Emet.  The first time I listened to this4

programme, I didn't like it.  I didn't develop any like for it in the sense that I felt that5

this programme was very partisan.  It didn't take into account other opinions.  It6

only respected opinions of a particular people.  And that's why I didn't develop a7

keen interest, but once in a while I could listen to it, but I wasn't a regular listener to8

this programme.9

Q.   Do you remember, Mr --10

MR KIGEN-KATWA:  With your permission, Mr President, I'm wondering whether11

in the judgment of the Prosecution and probably in your consideration, your Honours,12

it is necessary to conduct these proceedings in private session.  I would propose that13

we go into public session.14

MR GARCIA:  Your Honours, on the same basis, yesterday I explained to the Court15

that (Redacted)16

(Redacted).17

Now, the questions that I'm going to be posing are the fact -- are going to lead18

obviously (Redacted)19

(Redacted)20

(Redacted).  And we mustn't forget, obviously, the21

fact -- the particular circumstances of this case.  I'm not going to say any more on22

that specific topic, (Redacted)23

(Redacted)24

(Redacted).  And that's the insight that we want to25
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elicit during this testimony in-chief.1

PRESIDING JUDGE EBOE-OSUJI:  Will it be then the understanding that only2

(Redacted)?3

MR GARCIA:  That's not what I'm saying, your Honour.  I'm saying that it would4

be (Redacted)5

(Redacted).  What I'm additionally stating, and I think it's the6

more important point, (Redacted)7

(Redacted), and that's the relevant point.  And8

(Redacted)9

(Redacted)10

(Redacted)11

I can assure the Defence and the Chamber that I'll proceed as swiftly and efficiently as12

I can on this, but there are (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted).  I think those are serious concerns that the Prosecution has,17

and I don't see why (Redacted)18

(Redacted)19

(Redacted).20

MR KIGEN-KATWA:  Mr President, before consultation, could you allow me to just21

say one thing, Mr President, kindly?22

Mr President, I am happy to respect the wishes of the witness and the Prosecutor to23

the extent (Redacted)24

(Redacted).  And if it were possible, I would kindly request that25
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accommodation or a compromise be arrived at. (Redacted)1

(Redacted), but in terms what he heard and what was aired openly, it be2

allowed that it be -- be conducted in -- in open session, Mr President.  And even that3

aside, I was wondering, because the Prosecution does not say clearly, is it their4

intention, according to them, that the whole testimony on the issue of Kass and5

Joshua is to be conducted in closed, or do they -- are they prepared to conduct some6

sessions in public?7

(Redacted)8

(Redacted), Mr President.9

I hear my client asking me why it be that.  But I am prepared for that, Mr President.10

Thank you.11

PRESIDING JUDGE EBOE-OSUJI:  Thank you.12

(Trial Chamber confers)13

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, the Chamber's ruling is that on the14

evidence of what was said by whom and what was heard can be led safely in public15

with due caution on your side. (Redacted)16

(Redacted).17

MR GARCIA:  As the Court wishes.18

PRESIDING JUDGE EBOE-OSUJI:  So, Witness, you've heard the Chamber's ruling.19

We -- the testimony as to what was said and what you heard on Kass FM can be20

elicited in -- in the public session, (Redacted)21

(Redacted)22

(Redacted).23

THE WITNESS:  Your Honour, I would kindly seek your indulgence that when I was24

coming this way, (Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

PRESIDING JUDGE EBOE-OSUJI:  All right.  We understand.  We've considered5

that matter before and that's why we say that (Redacted)6

(Redacted), but evidence7

as to what exactly might have been said and that it was Mr Sang that said it, it's8

already a matter that the Prosecution has alleged in the case.  So we can take that9

evidence in public, sensibly.10

Prosecutor.11

MR GARCIA:  I notice, Your Honours, that we're still in private session.12

PRESIDING JUDGE EBOE-OSUJI:  Yes.  We will now -- are you now prepared to13

go into public session?14

MR GARCIA:  Yes.  In light of the Chamber's rulings, well, I'll try and pose my15

questions and frame in a way that only what has been heard can be elicited.16

PRESIDING JUDGE EBOE-OSUJI:  Yes.17

MR GARCIA: (Redacted)18

(Redacted)19

PRESIDING JUDGE EBOE-OSUJI:  Certainly.  We will proceed in that way.20

And, Witness, remember the suggestion (Redacted)21

(Redacted)22

(Redacted)23

(Redacted), but in the courtroom we know why you're doing it.  It's for a good24

cause.25
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Please proceed.1

MR GARCIA:2

Q.   Now, if you recall --3

PRESIDING JUDGE EBOE-OSUJI:  Open session now, please.4

(Open session at 10.57 a.m.)5

THE COURT OFFICER:  (Interpretation)  We are in public session, your Honour.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you.7

Mr Garcia, proceed, and I will also be on the lookout.  So all of us together.  All8

right?9

MR GARCIA:  Most grateful, your Honour.10

Q.   Mr Witness, would you be able to tell us when this show, Lene Emet, would air11

on Kass FM?12

A.   It is during the morning hours; that is, around 8 a.m.13

Q.   Would this be on the week days or on the weekends?14

A.   Week days.15

Q.   Now, you stated that the programme was very partisan.  Can you explain that16

further to the Court?17

A.   Programme was run in such a manner that a theme is posed by Mr Sang, and18

callers will call in to give their perspectives.  And every time for the moment I19

would -- I would hear -- I would listen to this programme, I realise that callers, they20

spoke the same thing, the same language, and you really -- I don't remember listening21

to somebody who called in with a contrary position.  And these callers seemingly22

were the same people all the time, and they used pseudonyms.  And the popular23

topics were topics to do with -- it was actually political show, majorly.  You24

could -- topics were issues to do with land, issues to do with power - political25
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power - and issues to do with building an identity, a Kalenjin identity.1

PRESIDING JUDGE EBOE-OSUJI:  All right.  Witness, the Prosecutor will proceed.2

His question to you was why you stated that the programme was partisan.  I believe3

you have given the answer.4

Prosecutor, do you wish to ask follow-up questions?5

MR GARCIA:  I'm looking at the time, your Honour.  It's 11 o'clock.  I will come6

back with some follow-up questions, indeed.7

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will take our morning break now8

and come back at 11.30.  The blinds will come down for the witness to be escorted9

from the courtroom.10

(Closed session at 11.01 a.m.) * Reclassified into Open session11

THE COURT OFFICER:  (Interpretation)  We are in closed session, Mr President.12

(The witness stands down)13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  The Court will rise.14

(Recess taken at 11.02 a.m.)15

(Upon resuming in open session at 11.38 a.m.)16

THE COURT USHER:  All rise.17

Please be seated.18

THE COURT OFFICER:  (Interpretation)  We're in public session, Mr President.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.20

Before we proceed, just a small matter that has been brought to the attention of the21

Chamber.  It concerns a certain news report of what we supposedly said in the22

courtroom.  It has been brought to my attention that in a newspaper called the Sudan23

Tribune it is reported that a caution -- a caution was issued to Mr Ruto that " ... if he24

does not heed to the warning ... " to not talk to the press about the facts of this25
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case - and I'm paraphrasing that part but this is the part that I'm quoting - "... he1

could be arrested and detained by the court in The Hague."2

Those who were in the courtroom knew what was said on the matter and this is not3

the exact terms of what was said on the matter.  That's not to say the Court doesn't4

have the power that it does, but it is one thing to report accurately what the Court had5

said, it's another matter for people to suppose or imagine what the Court would have6

said.  It was a warning issued to both sides, in fact, that the facts of this case will not7

be commented upon in the press by both the Defence and the Prosecution.  They are8

not to make press comments about the facts of this case.  That's the extent of it.9

MR KHAN:  And --10

PRESIDING JUDGE EBOE-OSUJI:  It also tells us, Counsel, this is one instance of the11

dangers of bringing in press reports into our case, as it tends to be the case relying on12

newspaper reports.  This is just one classic example of the dangers of doing that sort13

of thing.  I'll leave it at that for now.14

MR KHAN:  Mr President, can I just say, and of course, we are all of us alive to the15

danger of press reports, and I think even in the Callixte case, the judges there16

commented about the dangers of such material and the evidential value that they may17

or may not have.18

your Honours, just for the sake of clarity, of course, the newspaper articles that the19

Defence have thus far put in really have been for a very specific purpose; namely, to20

fix in time certain events.  And that's all I'll say, your Honour.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you.22

Mr Garcia, please proceed.23

MR GARCIA:24

Q.   Now, Mr Witness, when we left off for the break you were speaking.  I had25
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asked you the question of how it was that the programme, Lene Emet, was very1

partisan, and you'd explained to us briefly.  Could you tell us what it is exactly that2

Mr Sang was broadcasting?  What was his perspective?3

A.   As far as I know, Kass FM had agendas.  And when it comes to a political4

agenda, they will lean on one side, take a position.  And, in fact, I remember there5

was a time when this word "kitwek" had another meaning during referendum.  It6

was pronounced "no kitwek," and this word was manufactured on the same7

programme.  And "no kitwek" meant basically that we are not supporting the8

document, so -- and "no kitwek" could only be understood by the Kalenjins.  This9

shows how the programme was very partisan.10

Q.   Can you tell us, Mr Witness, what political party was Mr Sang supporting in his11

programme, Lene Emet?12

A.   It appeared to me it was ODM.13

Q.   And was he supporting any particular politician in the ODM?14

A.   It appeared to me, yes, Raila and Ruto.15

Q.   And can you explain to the Court what -- what is it?  What agenda was16

Mr Sang broadcasting on the air related to Mr Raila or Mr Ruto?17

A.   In relation to Mr Ruto, there was a time I heard a programme that was -- had18

given a question that "Has Ruto mellowed enough?"  Then people would call in.  So19

at the end of the day, if I can remember, Sang would make a conclusion and, you20

know, conclusion would always be in tandem with what people have said, the callers21

in.  And it happens that the callers always speak the same language and they are22

always the same people.23

Q.   You stated previously, Mr Witness, that the Lene Emet show was principally a24

political show and that at times Mr Sang would speak about land issues.  Can you25
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give us more information on what land issues -- what would he say, exactly?1

A.   I cannot remember exactly what.  But, at the end of the day, when it comes to2

land issue, he would urge people to protect their land.  Our land is good, you know.3

And callers in will say, "God has given us a wonderful land.  It's like Canaan."4

Those are a few things I can remember for the time I listened to Lene Emet, though I5

wasn't a regular listener.6

Q.   Now, I understand, Mr Witness, that the -- Mr Sang would broadcast in Kalenjin7

language; is that correct?8

A.   Pardon?9

Q.   When Mr Sang was on air on his Lene Emet programme, in what language10

would he speak in?11

A.   Kalenjin.  Lene Emet was basically a Kalenjin programme.12

MR GARCIA:  I'd ask to go into private session just for a couple of minutes, your13

Honour.14

PRESIDING JUDGE EBOE-OSUJI:  Private session.15

(Private session at 11.46 a.m.) * Reclassified into Open session16

THE COURT OFFICER:  (Interpretation)  Mr President, we are in private session.17

PRESIDING JUDGE EBOE-OSUJI:  Thank you.18

MR GARCIA:19

Q.   Now, you said that Mr Sang would urge people to protect their land.  Who20

was he speaking about?  What people should protect their land?21

A.   Kalenjins.22

Q. (Redacted)23

(Redacted)24

A. (Redacted)25
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(Redacted)."1

Q. (Redacted)2

(Redacted)3

(Redacted)4

(Redacted)?5

A. (Redacted).6

Q. (Redacted)7

(Redacted)?8

A. (Redacted).9

Q.   You -- Mr Witness, you also mentioned that it was like "God has given us a10

wonderful land.  It's like Canaan," C-A-N-A-A-N. Can you explain that to the11

Court, what that is?12

MR KIGEN-KATWA:  Mr President, allow me to raise an objection to that question.13

The witness has not mentioned at any point the issue of Canaan and it's coming for14

the first time; and I would object to that, Mr President.15

MR GARCIA:  It's page 34, line 18.16

PRESIDING JUDGE EBOE-OSUJI:  Objection overruled.  The witness did say it.17

MR GARCIA:18

Q.   Mr Witness, you mentioned that, I'll quote you, you said, "God has given us a19

wonderful land.  It's like Canaan."20

Can you explain that to us?21

A.   The Biblical Canaan land that was promised the children of Israelites.  The22

Bible tell us it was a land to be flowing with milk and honey.23

Q.   Can you tell us what, if anything, Mr Sang would say about Kikuyus?24

A.   What I can remember is when talking about jobs and, again, as I'm talking, I'm25
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talking about the -- not only -- not limited to the period of post-election violence, all1

the way from 2005, you know, because I would listen once in a while, you know, and2

the themes were basically almost the same.  So, may I have your question again?3

Q.   I understand that you're explaining to us -- what you're going to give us as a4

response is not only from the period prior to the post-election violence but already5

from the referendum, from 2005 to the post-election violence; is that correct?6

Now what I'd like to know is what was Mr Sang saying about the Kikuyus.  I don't7

want -- I'm sure that possibly you can't remember exactly the words he used, but8

what was the general idea?  What was he saying?9

A.   That --10

PRESIDING JUDGE EBOE-OSUJI:  Did the witness say -- did the witness say that11

Mr Sang had said anything about the Kikuyus?12

MR GARCIA:  I can reformulate and ask him if he did say something, your Honour.13

Q.   Mr Witness, do you recall if from that period, from 2005 to the election and the14

post-election violence, did Mr Sang ever speak about Kikuyus during his programme,15

Lene Emet?16

A.   There was a time when --17

MR KIGEN-KATWA:  Mr President, I thought that's exactly what you've overruled.18

PRESIDING JUDGE EBOE-OSUJI:  No, he said he'd asked it.  He did reformulate19

from "What did Mr Sang say about Kikuyus?"  The reformulation is:  "Did he say20

anything about Kikuyus?"  So objection is overruled.21

THE WITNESS:  What I can say as a general opinion is that there was a time I can22

remember when there was a discussion about the jobs, and it seems they were23

blaming Kikuyus for having taken all the jobs.  That is what I can remember, though24

in a fuzzy manner.25
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MR GARCIA:1

Q.   Do you remember when approximately you would have heard this, what year?2

A.   I can't remember when exactly.3

Q.   Do you remember what he was saying about the jobs?  Can you give us more4

information?5

A.   Not clearly.6

MR KIGEN-KATWA:  With your permission, Mr President.  Permission,7

Mr President.  We are discussing what was said by Mr Sang from the station, and I8

trust in the judgment of my learned colleague that doesn't need to be done in private9

session, this aspect to the testimony.10

MR GARCIA:  Indeed.  We can go back in public, your Honour.11

PRESIDING JUDGE EBOE-OSUJI:  We go back into public session.12

(Open session at 11.54 a.m.)13

THE COURT OFFICER:  (Interpretation)  Mr President, we're in public session.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you.15

MR GARCIA:16

Q.   Now, Mr Witness, just to be clear on this issue, you said it seems they were17

blaming Kikuyus for having taken all the jobs.  Who was blaming the Kikuyus for18

having taken the jobs?19

A.   Those calling in and later Mr Sang will conclude so in his programme.20

Q.   When you say that Mr Sang would conclude so, what would he do exactly?21

What would he say?22

A. That was his norm.  He will always make a conclusion after the programme23

and conclusion will always be in tandem with what the callers have said.24

Q.   Are you able to recall, in regards to this whole question of the Kikuyus having25
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taken all the jobs, what he would have said in general?1

A.   No.2

Q.   You said that Mr Sang would have been in tandem with what the callers would3

have said; is that correct?4

A.   Yes, your Honour.5

Q.   Now, when you're saying "in tandem," do you mean that he would have been6

supporting what the callers have stated?7

A.   Yes, Your Honour, in agreement.8

Q.   Now, can you tell us during this period of time prior to the post-election9

violence, what else were callers saying when they would call into Lene Emet show?10

A.   Apart from the issues that I've just said that, issues of protecting the land, issues11

of "Let's vote for ODM," "Let us vote against the constitutional document," apart from12

forging a common identity, I don't think I can remember other things.13

Q.   Now, what would happen, Mr Witness, when somebody would call in and give14

an opinion or a view which wasn't in line with ODM or wasn't supporting the ODM?15

A.   You would hear the tone of Mr Sang change automatically.  I think I heard an16

experience.  I once heard an experience.  Somebody was calling in and you can hear17

the tone changing, that he is not of -- he's not agreeing with that opinion, and18

sometimes he could be cut out.19

Q.   Would there be any other consequences for people who would call in and20

disagree or express their disagreement with what Sang or the callers would be21

saying?22

A.   I once heard somebody saying that --23

MR KIGEN-KATWA:  With your permission, Mr President, may I object before the24

witness answers?25
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Mr President, you had overruled hearsay and the witness has introduced the1

intention of his answer being that it is founded on what he was told, and I would2

pray that your injunction on hearsay to apply to this question.3

PRESIDING JUDGE EBOE-OSUJI:  Well, the witness is saying that he once heard4

somebody saying, so he's about to testify as to what he heard.  Isn't that the case?5

MR KIGEN-KATWA:  Yes, Mr President, and that is the basis of my concern, that it6

is -- what he's going -- or probably let him answer, Mr President, and then you would7

consider it.8

PRESIDING JUDGE EBOE-OSUJI:  Thank you.9

THE WITNESS:  I once heard somebody saying that a caller made once call Kass FM10

in this programme and gave out a contrary opinion to the opinion that many held,11

and, you know, it was said that Sang --12

MR KIGEN-KATWA:  Mr President, first of all, may I apologise to the witness for13

having to interrupt his answer, with due respect, but it is very well fitting into the14

concern I had about hearsay, Mr President.15

MR GARCIA:  Your Honour, if I may.  I understand that the Chamber made a16

ruling in regards to specific parts of this witness's testimony, but I think that we17

should first of all listen to what the witness has to say and listen to what is the basis18

for -- even if it is hearsay evidence and not prohibited outright, I think that in the end19

it's a question as to what weight the Chamber can accord this, but this is extremely20

relevant information for the Prosecution.  So, obviously, what I'm -- my submissions21

are that we should let the witness state exactly what the hearsay is, what information22

he has, and that eventually, when the rest of the evidence comes in and the record of23

the Prosecution's case is closed, the Chamber can take a look at this record and listen24

and give the appropriate weight to the evidence that the witness is going to say.25
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Hearsay evidence is admissible and we shouldn't be prohibiting witnesses from -- we1

shouldn't be prohibiting the Prosecution from leading this evidence into the case,2

especially when it's quite relevant.  I think it's a matter of weight in the end and not a3

question of admissibility.  That's basically what I'm saying.4

PRESIDING JUDGE EBOE-OSUJI:  There are two things, Mr Garcia.  Hearsay is not5

always hearsay.  If the witness said the witness listened to a programme, that's a fact.6

And if that witness, in listening to the programme, heard what was said in the7

programme, that is a fact.  The difficulty becomes whether a conclusion could be8

drawn as to that fact he heard with a view to achieving a certain juridical result in the9

case.  That's a different consideration from saying that, well, yes, because there is a10

charge that an accused person is facing and at the end of it the Chamber will make an11

evaluation, therefore, all manner of hearsay can come in and then the Chamber, at the12

end of it, can disregard what he considers to not be weighty.  There is a rule of13

probative value and also efficiency that goes into it.  What's the point of receiving a14

host of hearsay if we don't use it for a certain purpose?  But that's not what we're15

talking about here.16

The witness is testifying as to what he heard said.  We're now being urged at this17

stage to base a finding on the basis of that, which is different from the other type of18

hearsay.  So the witness can proceed --19

MR HOOPER:  Can I --20

PRESIDING JUDGE EBOE-OSUJI: -- with his answer.21

MR HOOPER:  Can I just put in, and --22

PRESIDING JUDGE EBOE-OSUJI:  Yes.23

MR HOOPER: -- I hope it's useful two pennies' worth here.  If one looks back to24

what the witness had said which I think concerned my friend Mr Katwa, it was to the25
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effect not that he heard someone say on the radio, that he was saying, "I heard1

someone who'd been listening to the radio heard this."  In other words, it is hearsay.2

So if we go back to his -- his original answer, which particularly in the context we're3

in, which is, of course, is what he -- he heard himself on the radio, we see at line 15, at4

page 40, "I once heard somebody saying that a caller made once call Kass FM in this5

programme."  So it's not a -- a hearing with his own ears.  It's -- it's related hearsay.6

And given the nature of the evidence, I would submit that that would fall into an area7

of -- well, at the very least, very little weight, and certainly not -- not evidence of what8

this witness himself heard in respect of Kass FM which, of course, is the element we're9

looking for.10

PRESIDING JUDGE EBOE-OSUJI:  That is my -- hold on.  That's my, what I seemed11

to have heard, that he was listening and he heard somebody being cut out.  Now I12

see what you say with the transcript, now looking back at it, but without looking at13

the transcript, as I was listening to it, it seemed to me that he said he was listening14

and heard somebody.  Maybe we can -- we have that cleared up.15

MR KIGEN-KATWA:  May I say something before that question is -- Mr President,16

may I request that notice be taken of the fact that the Prosecution themselves confirm,17

or at least admit, that that's hearsay?  My learned friend's submissions were that, yes,18

it is hearsay, but the weight to be tied to that --19

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, let's not debate that point.20

Let's have it cleared up.   Is he talking about what he heard, or what he heard21

somebody say about the programme?22

MR GARCIA:23

Q.   Now, Mr Witness, you've heard the decision.  What I'd like to know is did you24

hear this personally on the radio or did you hear -- it's somebody else who told you25
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about this?1

A.    I hear -- I heard from somebody else.  Not exactly from the radio.2

Q.   So you've heard it from somebody else who -- and that person had heard it on3

the radio, or how -- how did it happen, exactly?4

A.   The person was giving a story that there is a caller who went contrary to what5

Mr Sang wanted and, you know, Mr Sang said over the radio that "Look for that6

person and punish him for contributing to the radio what is not liked."7

PRESIDING JUDGE EBOE-OSUJI:  So you did not hear the thing yourself directly?8

That's what you're telling us?9

THE WITNESS:  Yes, your Honour.10

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, that now puts us in a different zone11

of the matter.12

MR GARCIA:  I understand, your Honour.  And the comments that I had made13

initially, I thought that that's what I heard.  I understand the Chamber had heard14

otherwise and now it's clear.  But my comments and my arguments still stand.  I15

think that hearsay is an important evidence and it shouldn't be judged in the abstract.16

We don't have the whole case record for the Prosecution yet.  This is one of our first17

witnesses, and when the Court is going to weigh this evidence, the hearsay evidence,18

it needs to look at other witnesses who will come and testify, and this type of19

evidence goes to a certain modus operandi that was used by Mr Joshua Sang during20

his show.  It's a type of pattern evidence.  So it can't be judged -- I think it's quite21

premature at this point to say that we should exclude it without -- without22

considering other evidence that will eventually be led by the Prosecution.23

(Trial Chamber confers)24

PRESIDING JUDGE EBOE-OSUJI:  The Chamber's ruling is this.  Again, we need to25
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be very careful.  There is a rule of efficiency that we must all keep in mind.  It is one1

thing to say that the Statute does not strictly prohibit hearsay; we know that.  The2

difficulty is where there is too much hearsay in the witness's testimony, which3

everyone knows that will not be given a lot of weight in the end.4

As we indicated before, we need to be cautious about what we call - well, in some5

places - bolstering evidence, which is there is a witness that has a direct eyewitness6

account to the fact in issue and it may be only one such witness, but then in the end7

we've heard so many hearsay evidence around it, that gives that particular one8

witness extra weight that it deserves.  That is the balance that we must strike.9

Prosecutor, you can proceed, but keep this in view.  You will not be allowed to keep10

on leading hearsay evidence to saturate the record with it.  That's all.11

MR GARCIA:  I'm grateful, your Honour.  And just for the record, it's not the12

Prosecution's intent to buttress or bolster the evidence or the credibility of any other13

witness.  This evidence is very --14

PRESIDING JUDGE EBOE-OSUJI:  Let's not argue the point.  Just proceed.15

Thanks.16

MR GARCIA:17

Q.   Now, Mr Witness, you've just indicated to us one incident that you've learned of.18

Was there any other incident that you learned of this same type, of people disagreeing19

with Mr Sang?20

A.   There is person number 20 whom I met one morning, and he was saying that21

he -- he has had altercation with Mr Sang, and he was not happy with the way that22

Mr Sang is running his show.23

Q.   Can you tell us when this -- when you spoke to this person, number 20?24

A.   Later on.  Later on, after -- after day of post-election violence.25
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Q.   And can you explain to us what this altercation was about?1

A.   He said something akin that he gave a contrary opinion and Mr Sang didn't like2

it.3

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa.4

MR KIGEN-KATWA:  My objection, Mr President, was to the extent to which it is5

outside the scope of the charges, Mr President.  The witness has said it is long after,6

and I was wondering whether it's of any relevance or of any use to allow that7

testimony into the record.8

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor.9

MR GARCIA:  Your Honour, the Prosecution is allowed to lead evidence, even if it is10

outside of the temporal scope of the charges, that would prove what happened11

during the temporal scope, and that's why I'm eliciting this evidence because it goes12

to the modus operandi of how Mr Joshua Sang handled his show and conducted his13

show.  So the fact, obviously, and this is one of the points, the fact that anyone who14

did call during the show and expressed opinions which differed with his, with the15

party line, the ODM party line, were either cut off, as the witness as stated, or there16

would be consequences as well.  And this is quite important to the charges against17

both the accused and especially Mr Sang.18

PRESIDING JUDGE EBOE-OSUJI:  Proceed.19

MR GARCIA:20

Q.   Now, Mr Witness, can you -- I think I asked you the question about what was21

the nature of the altercation, and I think you stated that there was a disagreement22

between this person and Mr Sang; is that correct?23

A.   To the effect that he seems -- he seemed to have given a contrary opinion that24

Mr Sang didn't like.25
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Q.   Now, Mr Witness, what was this contrary opinion that this person gave that1

Mr Sang didn't like?2

A.   I don't remember.3

Q.   Now, do you remember having given this information before?  Do you4

remember this information -- is it just now that you're forgetting or do you -- have5

you given this information in the past to the Prosecution?6

A.   I gave out this information.  That is why the name number 20 appear here.7

Q.   I just want to make sure, Mr Witness.  You're saying that you don't remember8

right now exactly what the altercation would have been about.  Would you have9

remembered back at the time when you gave a statement to the Prosecution?10

A.   I remember to have given the statement, but I thought it is to that effect.11

Number 20 gave a contrary opinion and he was not happy that Mr Sang didn't receive12

him his -- in the way he wanted, and he was complaining.13

Q.   Do you remember on what subject matter this differing opinion was on?  What14

was it about?15

A. Politics, basically.16

Q.   Okay, I understand it was about politics.  Do you remember what specifically17

about politics?  What was the contrary opinion about?18

A.   I don't remember.19

Q.   Now, Mr Witness, would be able to remember more if you had a chance to read20

over what you stated to the Prosecution in this regard back when you met the21

Prosecution?22

MR HOOPER:  Your Honour, I'm sorry to interrupt, but are we really at the bottom23

of the barrel now, with an application looming, it would seem, to refer to a previous24

statement about what someone said that was hearsay?  Is this really where the25
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Prosecution have driven themselves to?1

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia.2

MR GARCIA:  Your Honour, I understand that the witness gave this statement in3

2012, and it often happens that people forget details.  There is a possibility always of4

refreshing the witness's memory, if need be, in relation to one paragraph.5

PRESIDING JUDGE EBOE-OSUJI:  And Mr Hooper is asking do we need to embark6

upon that exercise for purposes of having the witness testify to a hearsay?7

MR GARCIA:  I understand the Chamber's concern.  It is an important point for the8

Prosecution.9

PRESIDING JUDGE EBOE-OSUJI:  It's Mr Hooper's concern.10

MR GARCIA:  I'm sorry, yes.11

PRESIDING JUDGE EBOE-OSUJI:  You were rising, Mr Kigen-Katwa.12

MR KIGEN-KATWA:  Yes, with your permission, Mr President.  I very much13

strongly object to the Prosecution's attempt.  Mr President would recall that the14

witness has been asked and he said he has a recollection, that that was the extent of15

what he said, being that what was conveyed was a contrary opinion, and so this is not16

a case where memory is failing.17

Secondly, Mr President, and might as Mr Hooper has said, it's an issue which I wish18

to raise, that what is being solicited from is actually hearsay.  It is not what the19

witness knows first-hand, it is what he was told by somebody else.  We would20

strongly object to that attempt, Mr President.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you.22

(Trial Chamber confers)23

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, proceed.  Objection is overruled.24

MR GARCIA:  If we could just go into private session, your Honour.25
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PRESIDING JUDGE EBOE-OSUJI:  We go to private session.1

(Private session at 12.19 p.m.) * Reclassified into Open session2

THE COURT OFFICER:  (Interpretation)  We are in private session, your Honour.3

MR GARCIA:4

Q.   Now, Mr Witness, do you remember having spoken and given a statement to5

the Prosecution on (Redacted) within --6

A.   I remember, your Honour.7

MR GARCIA:  And now I'd like to solicit the help of the court officer so that a8

physical copy of the witness's statement could be given to him.9

MR KIGEN-KATWA:  Mr President, we would have thought that it was only the10

specific paragraph that should be given to him, not the whole document.11

PRESIDING JUDGE EBOE-OSUJI:  I think the whole document should be given to12

the witness and he be directed to the paragraph in question.13

MR GARCIA:  That is the way that I will proceed, your Honour.14

PRESIDING JUDGE EBOE-OSUJI:  And the witness is to just to look it over himself15

once he's directed to the paragraph, and then the Prosecution would take it from16

there.17

MR GARCIA:  And just for the Court record, it's the OTP statement at18

KEN-OTP-0074-0333.  I would just --19

Q.   Now, Mr Witness, I'd just like you to look at the first page of this statement.20

The first page.  Just the -- yes.21

A.   Yes.22

Q.   I understand that your name appears there, your signature, (Redacted), and the23

date, (Redacted), with your signature; is that correct?24

A.   Yes, your Honour.25
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Q.   Okay.  And if you look at the bottom of each page, your initials are there; is1

that correct?2

A.   Yes, your Honour.3

Q.   And I understand that you also signed it at the last page, KEN-OTP-0074-0365;4

is that correct?5

A.   Yes, your Honour.6

Q.   I'd like to direct your attention to paragraph 144, please, and just that paragraph.7

And I'd like you to just read it to yourself.  It's not necessary that you read it in court.8

A.   Yeah, I've read it.9

Q.   Now I'll ask you the question once again:  Do you remember exactly what had10

been told to you by this person in regards to his disagreement with Mr Sang?11

A.   I think I can remember now.12

Q.   Can you please tell the Court.13

A. (Redacted)14

(Redacted). And during that15

conversation, (Redacted)16

Q.   Now, this person that you've indicated at number 20 as being the source of this17

information, is that a person that you knew --18

MR HOOPER:  Are we -- we're still in private session.  Can we go into public?19

MR GARCIA:  Actually, your Honour, I have one more question which relates to the20

person that he's identified as the source of the information, and once I have completed21

that -- posed that question, we can safely come back out into -- go back out into public22

session.23

PRESIDING JUDGE EBOE-OSUJI:  Proceed, please.24

MR KIGEN-KATWA:  May I request that the statement be returned from the witness,25
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Mr President.1

MR GARCIA:  Indeed, your Honour.  I see that the witness himself has put the2

statement aside, so it can be retrieved.3

Q.   Now, the person that gave you this information, did you know him?4

A.   Number 20?5

Q.   Yes, exactly.6

A.   Yeah, I know him.7

Q.   Can you just tell the Court if this person was an acquaintance, a friend?8

A.   He lives in (Redacted).  He's the (Redacted).9

Q.   And what is the name (Redacted)?10

A. (Redacted).11

Q.   Thank you, Mr Witness.12

MR GARCIA:  I'll ask that we come back out and go into public session now.13

PRESIDING JUDGE EBOE-OSUJI:  Public session, then.14

(Open session at 12.25 p.m.)15

THE COURT OFFICER:  (Interpretation)  We are in public session, Mr President.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you.17

Please proceed, Mr Garcia.18

MR GARCIA:19

Q.   Now, Mr Witness, you stated at the start of your testimony regarding Kass FM20

that some callers would use pseudonyms; is this correct?21

A.   Yes, your Honour.22

Q.   Can you recall what these pseudonyms were?23

A.   Perhaps I can recall some, but not all.  There was one whose pseudonym was24

Kiptindinyo.  Another one is somebody Kamile.  There was somebody who had a25
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name but he always say from -- "I am from Marura," so he says his first name and he1

gives the name Marura.  But as I stated earlier before, reason --2

PRESIDING JUDGE EBOE-OSUJI:  Let's not go into that explanation now.  If the3

Prosecutor wants it, he can ask for it.4

MR GARCIA:  I'm grateful, your Honour.5

Q.   Now, just before we move, you mentioned a pseudonym Kiptindinyo.  Can6

you please spell that out for us?7

A.   K-I-P-T-I-N-D-I-N-Y-O.  That is it.8

Q.   You also mentioned another one named Kamile.  Is that K-A-M-I-L-E?9

A.   Yes.10

Q.   And you stated that there was someone who would say that he was from11

Marura.  Is that M-A-R-U-A?12

A.   M-A-R-U-R-A.  Yeah.13

Q.   Thank you, Mr Witness.  And do you recall what generally these callers with14

pseudonyms, what would they be saying on the Lene Emet show?15

A.   The same topics.  They were regular callers.  And it's difficult for me to16

remember the exact things.17

Q.   And I can understand that.  That's quite reasonable. But you're saying18

on -- on the same topics, what would they say about the -- would they speak about19

the land issues?20

A.   They were ardent participants, nearly all topics that was there.  And I21

sometimes question why is it that it is easy for them to -- to -- their -- it is easy for22

their call to go through, because these were the same people calling in and their calls23

were getting through.24

Q.   Would it be difficult for other people to get through to speak on -- on the air in25
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the Lene Emet show?1

A.   It was amazing that it's them always.  I don't know the criteria that was being2

used.3

Q.   You say that it was a message that it was -- that it's them always.  Can you just4

explain that to us so that we can understand?5

A.   I'm stating that they were popular participants of the programme.  Their calls6

went through always, and I don't know the criteria that Arap Sang would use to have7

them call.8

Q.   And just so that we can understand this, the Lene Emet show was a call-in9

programme, so people -- their views were expressed on the air; is that correct?10

A.   Yes, your Honour.11

Q.   Now I understand that you can't remember the precise things, the exactly things12

that these callers with pseudonyms would -- would say, but just try and, if you can,13

give us a general idea.  What would they say about land issues?14

A.   As I stated earlier, the issue of land, the main theme was we protect our land.15

Q.   And I know I asked you the question before, but protection from whom or16

what?17

A.   How I came to understand is such --18

PRESIDING JUDGE EBOE-OSUJI:  No, wait.  That question has been asked before,19

at least twice before.  If it's a matter of memory refreshing, it might be more efficient20

to proceed in that way.21

MR GARCIA:  Just so that I can be precise, your Honour, I'm asking him what these22

callers with pseudonyms, what would they say.  I know that I've asked the question23

in more general terms in reference to other callers, but I'm mindful of the Court's24

guidance on this.25
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PRESIDING JUDGE EBOE-OSUJI:  So you're saying you're seeking to do what now,1

sorry?2

MR GARCIA:  If the Court permits, I would just -- perhaps the witness can answer3

that question, simply if he remembers what the witnesses -- what these callers with4

pseudonyms would say about land issues.5

PRESIDING JUDGE EBOE-OSUJI:  Then proceed.6

THE WITNESS:  It was -- it was common for them to suggest that "Let nobody sell7

our land to other communities."8

PRESIDING JUDGE EBOE-OSUJI:  And now the answer he has given twice in the9

past.  So there's a third time he's saying the same the same thing.10

MR GARCIA:11

Q.   Now, Mr Witness, I know that you've spoken to us about what Mr Sang would12

have stated on his radio show Lene Emet from 2005 to the election period.  Would13

you be able to tell us from memory today what he would have said in the -- in the14

months preceding the election?  Do you remember that, in regards to land issues,15

politics, things of that nature?16

A.   Arap Sang was the ODM, and what I can remember is that he used his show to17

rally people behind ODM candidates.18

Q.   Do you remember today specifically what he would have said with more detail19

than what you're giving to us?20

A.   At the eve of election period.  I cannot remember the specific day.21

Q.   Now, Mr Witness, your memory in regards to what he would have said prior to22

the post-election violence, Mr Sang, would it have been clearer at the time when you23

did give a statement to the OTP?24

A.   There are some issues here.  Immediately after -- after election, what I heard is25
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people have started showing resentment in some places, and, you know, over the1

stolen vote.  And he was searching people, "What are you are still doing?  We must2

show resentment.  We must go out, demonstrate against stolen vote."  And for a3

while immediately after results were announced, I didn't listen to Kass FM.  I heard4

somebody say that Kass FM is no longer there for a while, but later on I'll hear5

Mr Sang giving schedule of rallies that were to take place.  I think it was in the6

second week of January.  So he was rallying people to go to those rallies.  And7

something akin to let no -- "Let no man remain at home.  Let women prepare food8

for those who are going to those meetings."  That is the much I can recollect.9

MR GARCIA:  Now, your Honours, I'm guided obviously by what the Chamber10

stated before, and I'd like to resort once again to refreshing the memory of the witness11

on certain specific paragraphs of his statement to the Prosecution, since it is obvious12

that his memory is not clear on what would have been stated prior to the post-election13

violence.  These are things once again that would have been stated by the witness to14

the OTP the month of July 2012.15

MR HOOPER:  For our part, we object to this particular course and the method,16

really, of questioning a witness in this way, bearing in mind that this isn't just a17

statement that was taken last year but, of course, a statement that was gone through18

over several hours between the Prosecution and the witness only last week.  And it's19

against that background that this kind of application now needs to be measured.20

The Court is well aware of Defence concerns as to that and as to the nature of this21

kind of hearing and the status that we're presently in.  We'd submit that it would be22

fairer to the accused in a case that a Prosecutor who has availed himself of the23

opportunity provided by the Chamber in respect of preparation of witnesses and has24

taken full advantage of that, judging by the hours of time spent with this witness, that25
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having been given all those advantages - and the Court is well aware of the Defence1

opinion in respect of its concerns as to that advantage - that at this point the2

Prosecution should go that further lap in effectively wheedling out of its witness3

evidence that, well, has not been spoken to so far on oath in this Court.  It's the4

method that raises concern.5

PRESIDING JUDGE EBOE-OSUJI:  What's wrong with the method, Mr Hooper?6

MR HOOPER:  The witness is here, and while your Honour is not a reader of minds,7

I dare say your Honour knows what my concern is in terms of method and pressure8

that's brought to bear on a witness sitting in that seat.9

If this is a memory-refreshing exercise, it's a memory-refreshing exercise that's being10

done four or five days after this statement has been gone through with a fine-tooth11

comb, as witnessed by the several pages of addendums that we received as a result of12

this witness carefully picking his way through that statement in the course of13

preparation last week and making numerous corrections of detail.14

Having gone through all that exercise, the witness says in the witness box that his15

memory doesn't run to a particular and sometimes striking feature of his evidence16

given in his statement, then it's in the interests of all, perhaps.  It should be left like17

that.  The method is employed by the Prosecutor to almost force material from its18

witness, who's placed perhaps in a difficult position, when it's put right under his19

nose in that way.20

What weight at the end of the day such evidence is going to be given is, of course,21

another thing, but it's not just a question of weight, nor is it just a question, perhaps,22

that the Prosecution are being denied an opportunity of putting their case.  That23

preparatory exercise is -- is one that should, frankly -- well, that preparatory exercise24

is one in which that statement has been reviewed and that memory refreshed just25
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days ago.  And so bringing a witness to look at it again, not on points of fine1

detail - these aren't points of fine detail - bringing a witness to look at it again in this2

manner --3

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper.4

MR HOOPER: -- creates an unfairness, we say.5

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, are you arguing that there is no6

absence of present memory?  That has to be your argument.  And if that is the case,7

on what basis do we make that sort of conclusion?8

MR HOOPER:  I'd submit that it is more probable than not that it is not an absence of9

current memory when one has a memory-refreshing exercise so recent, when these10

are not fine matters of detail that can be lost, but striking matters.11

PRESIDING JUDGE EBOE-OSUJI:  Thank you.12

Mr Katwa Kigen.13

MR KIGEN-KATWA:  Mr President, I object to the attempt by the Prosecution to14

procure testimony in the name of refreshing memory.15

Mr President and your Honours, the attempt by the Prosecution is not so much to call16

to mind to recollect the events of 2007.  It is more to recollect the events of about five17

days or six days ago, when the Prosecution had an opportunity to meet the witness18

and take him through the substance of what he's going to testify.19

Your Honours, I submit that in fairness, looking at the substance, the content, and the20

material given to the Court by the witness, it cannot be said in fairness that he has a21

problem of recollection.  And moreover --22

PRESIDING JUDGE EBOE-OSUJI:  Why do you say that?23

MR KIGEN-KATWA:  From -- from the details of what he has said, Mr President24

and your Honours.  In terms of his testimony, the details he's given us in terms of25
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person number 20, places where he went, we submit that looking at it objectively,1

looking at it globally, it cannot be said that this is a witness who is labouring under2

the disadvantage of difficulty of recollection.  And I would think that is exactly what3

you're going to look for, your Honours, that you would have to determine in fact that4

this is a situation where the witness's memory has failed him and needs to be5

refreshed, and we are submitting that has not been achieved at all and does not obtain6

in respect of this -- to this witness.7

PRESIDING JUDGE EBOE-OSUJI:  Did the witness not say -- did the witness not say8

that he did not remember?9

MR KIGEN-KATWA:  He said what he has already testified on are what he10

recollects from the events of when the situation arose, Mr President.11

Mr President, we submit that the witness should be also given a chance to say what12

he wishes to tell this Chamber, as opposed to being obliged by way of refreshing13

memory that the Prosecution is attempting to place testimony which, in exercise of his14

judgment, he probably does not wish to put on record.15

What I'm saying, Mr President, is that when the statement is put to him, there is a16

certain extent to which it could be perceived as a burden having been placed on him17

to do that, Mr President.18

PRESIDING JUDGE EBOE-OSUJI:  Yeah, but the thing about memory-refreshing is,19

if it is done, the refreshed memory may actually work in the opposite direction, and20

now that I've looked at this thing, perhaps I've recalled more than this year and so on21

and so forth.  Should the witness not be allowed the opportunity to look at22

something he had said before and decided whether or not he wants to -- if his23

memory's lapsed, that he have it revived?  Or indeed say, well, I now remember24

more than I've indicated here?25
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MR KIGEN-KATWA:  Incidentally, Mr President, the Prosecution will tell you that1

quite a bit of what this witness has said around this subject is actually not part of2

what he had said, and that goes to inform the question of whether or not he has any3

problem with his recollection.4

PRESIDING JUDGE EBOE-OSUJI:  The --5

MR KIGEN-KATWA:  And, Mr President, may I say one other thing? Mr President,6

the witness has already introduced the subject by saying these are issues that arose7

approximately two weeks after the post-election violence, and we are all aware that8

that period is outside what we are trying.  We are submitting that that's an9

additional reason why this exercise should not be gone into.  Thank you.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.11

Mr Garcia, what's your response?12

MR GARCIA:  I think above all, your Honour, we have to be fair with the witness.13

I understand that Mr Hooper is saying that we had a chance for witness preparation14

of this witness, which we did indeed have last week, but this shouldn't deprive the15

Prosecution of the right to use a method that is commonly used in many common law16

countries and to refresh the witness using his statement at a time which probably was17

closer than now.  So this is his prior statement.  The witness signed the statement at18

the end.  There is an acknowledgment that he stated the truth.  He has initialised19

everything.20

PRESIDING JUDGE EBOE-OSUJI:  Let's not go into that yet.  You just need to21

respond on this before we start talking about --22

MR GARCIA:  I understand --23

PRESIDING JUDGE EBOE-OSUJI: -- what the statement says.24

MR GARCIA:  I understand that Mr Hooper has indicated that this would be unfair25
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for the accused.  I don't see how it would unfair for the accused.  The witness is1

simply referring to a prior statement that he did in 2012, and in any event, the witness2

is here.  He's present.  Mr Hooper will have the chance to cross-examine him on3

everything, on why he forgot, how he could have forgotten.  I understand4

Mr Hooper was making certain insinuations as to what the veracity of this evidence5

was.  He can do that in cross-examination.  So there is no prejudice either for -- for6

either of the Defence teams.7

It is a normal procedure.  The witness has stated that he doesn't remember.  He8

can't recall.  And we have to -- we can't forget, your Honour, that these are words9

that were stated on a radio station.10

PRESIDING JUDGE EBOE-OSUJI:  All right.11

MR GARCIA:  So this is from 2007/2008; this is five years ago, your Honour.12

PRESIDING JUDGE EBOE-OSUJI: Thank you.13

MR GARCIA:  So I think it's totally reasonable in the circumstances.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you.15

The Chamber overrules the objection.  We cannot accept the proposition that once a16

witness has amply testified as to certain other matters, that must presume presence of17

memory in relation to other details of the witness's testimony.18

Please proceed.19

MR GARCIA:  Your Honour, I'd ask for the help from the court officer once again so20

I can provide the witness's statement to the witness.21

MR GARCIA:22

Q.   Now, Mr Witness, I understand that you've already stated for the record that23

this is the statement that you provided for the Prosecution in 2012; is that correct?24

A.   Yes, your Honour.25
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PRESIDING JUDGE EBOE-OSUJI:  Now, wait, Prosecutor.1

Can we go briefly into private session?2

MR GARCIA:  Certainly, your Honour.3

(Private session at 12.52 p.m.) * Reclassified into Open session4

THE COURT OFFICER:  (Interpretation)  We are in private session.5

PRESIDING JUDGE EBOE-OSUJI:  We have to proceed with care.  As I recall it, the6

last refreshing exercise was done in private session, wasn't that the case?7

MR GARCIA:  Yes, your Honour.8

PRESIDING JUDGE EBOE-OSUJI:  I think so.9

MR GARCIA:  Yes, your Honour, because initially in the last exercise I was also10

putting into evidence the investigators who had taken the statement for that matter.11

PRESIDING JUDGE EBOE-OSUJI:  But not only for that.12

MR GARCIA:  Yes.13

PRESIDING JUDGE EBOE-OSUJI:  You also had to remind him of his name and14

signature and all that, and that was done in the public -- on the record.15

MR GARCIA:  That's -- that's right.  I'm grateful, your Honour.  We can -- we16

should proceed in private.17

PRESIDING JUDGE EBOE-OSUJI:  Not necessarily.  I'm only sounding the warning18

that how much of that do we need to do again or would it be sufficient for you simply,19

in the public session, point him to the paragraph for him to read and then you take it20

from there?21

MR GARCIA:  Yes, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  That's something you can safely do in public?23

MR GARCIA:  Yes, we can, your Honour, indeed.24

PRESIDING JUDGE EBOE-OSUJI:  All right.25
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Witness, we are going back into public session.  We will not ask you again about1

your name and signature on the document.  The Prosecutor will direct you to the2

appropriate passage --3

THE WITNESS:  Yes, your Honour.4

PRESIDING JUDGE EBOE-OSUJI: -- in -- okay.5

MR KIGEN-KATWA:  With your permission, Mr President, we went through this6

process, I think, with the first witness, and there was an observation you made to the7

witness at that time, Mr President as to the -- you recall, Mr President, that I had8

wanted to make some observations that you told me I couldn't raise in the presence of9

the witness.  I would only pray that the same is explained to the witness,10

Mr President, in terms of the testimony that comes to you and any prior statements11

that he may have made.12

PRESIDING JUDGE EBOE-OSUJI:  We speak in cryptic tones.  I understand why13

you have to, but I -- there are many things we have said to witnesses.14

MR KIGEN-KATWA:  Mr President, you will recall the concern we had that there15

should not seem to be pressure.  Yes.16

PRESIDING JUDGE EBOE-OSUJI:  I do not recall agreeing with your suggestion on17

that occasion.18

MR KIGEN-KATWA:  You were -- you reprimanded me from having to make that19

observation in the presence of the witness, but I recall that you conveyed the nearest20

approximation of what I wanted to complain about to the witness, probably turned21

out quite a bit.  I would pray that a semblance of the same be done, Mr President.22

PRESIDING JUDGE EBOE-OSUJI:  All right.23

Witness, what counsel is saying is that when your memory is refreshed, it is refreshed.24

You are not bound by what's in the statement.  It's up to you if you remember more25
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or less or if you want to revise the position.  It's up to you.  It's your right to do so.1

But it's just something to keep in mind.2

We will now go back into public session.3

(Open session at 12.56 p.m.)4

THE COURT OFFICER:  (Interpretation)  We are in public session.5

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.6

MR GARCIA:7

Q.   Now, Mr Witness, I understand that you have your statement in front of you.8

I'd like to direct your attention to paragraph 146 and -- of that statement and I would9

like you to take the time to read that paragraph to yourself.  No other paragraph but10

paragraph 146, please.11

Now, Mr Witness, have you had a chance to look over that paragraph?12

A.   Yes, your Honour.13

Q.   Now, I'm going to pose once again the question to you.  In regards to the14

post-election, the period of time that was in the post-election violence --15

PRESIDING JUDGE EBOE-OSUJI:  Counsel --16

MR GARCIA:  I'm sorry.17

PRESIDING JUDGE EBOE-OSUJI -- you have to ask him whether his memory has18

been refreshed and then we'll take it from there.19

MR GARCIA:  Certainly, your Honour.20

PRESIDING JUDGE EBOE-OSUJI:  And not as if he's bound to repeat what appears21

in the statement.22

MR GARCIA:23

Q.   Now, Mr Witness, I'm -- I understand you've taken the opportunity to re-read24

that paragraph; is that correct?25

ICC-01/09-01/11-T-62-Red2-ENG CT WT 30-10-2013 58/105 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 January 2014, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0268

30.10.2013 Page 59

A.   Yes, your Honour.1

Q.   Now has re-reading that paragraph refreshed your memory as to what had2

been -- what would have been stated by Mr Sang prior to the post-election violence?3

A.   Your Honour, what I say about Mr Sang, quite in general terms because I wasn't4

a keen listener to Kass FM but, of course, as I've seen, it was a general line that the5

programme creates identity that is Kalenjin identity, call good names, tie good names6

to Kalenjin community. And another issue is it is a programme that created Mr Ruto.7

In fact, a question -- he would pose a question that "Has he mellowed?"  And people8

will say, "Yes, he has mellowed for leadership."  And he will agree with the people9

who are calling in.10

Q. Could you tell us more specifically, after you've read that paragraph, what is it11

that he would say in regards to identity of the -- the Kalenjin identity?12

A.   From what I said about Kalenjin land being Canaan, people would call in and13

say, "We are Israelites," you know, and -- the -- there are -- Mr Sang would agree at14

the end of the day while making his conclusion in his programmes.  "Ruto is brave."15

(Redacted) "Ruto is brave."  And at the end of the day,16

Mr Sang would agree.17

Q.   What else would be said about Ruto?18

A.   I think I have stated in general terms, your Honour, and that's all I can say.19

Q.   You said that, Mr Witness, and just so we can clarify, you said, "It is a20

programme that created Mr Ruto."  Could you explain that to us, please.21

A.   Since it appeared to me Mr Sang was promoting ODM party and promoting22

leadership of ODM, it would always come up with programmes that callers would23

call in and, you know, ask, "Has Ruto -- has Ruto mellowed enough for this?"  And24

people would say, "Yes."  And he would also, of course, warn that those who call25
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contrary, he would say there is a proverb that is normally used among --1

PRESIDING JUDGE EBOE-OSUJI:  Okay, let's not hear that proverb now.  We can2

talk about it later.3

MR GARCIA:  Yeah. I see the time, your Honour, and I think that it would be4

better -- we can't suspend at this point but perhaps I will make my comments after the5

witness has left.6

PRESIDING JUDGE EBOE-OSUJI:  Yes, let's have him finish but let's not have the7

proverb yet. Do you have anything else you want to say apart from the proverb?8

THE WITNESS:  What I wanted to say, that many callers, 99 per cent of callers, were9

promoting Ruto's being the leader of Kalenjin.10

MR GARCIA:11

Q.   And what would Mr Sang respond to that, when the listeners would call in and12

promote Ruto as the leader of the Kalenjin?13

A.   He will be in agreement.  He will be in agreement most of the time.14

MR GARCIA:  I see the time, your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  We will let -- we now have come to our lunch16

break time.  We will go into private session to let the witness out, bring down the17

blinds and let the witness out.  First into -- let's bring down the blinds.  I know the18

witness wants to say something.  We will do that when the blinds come down.19

(Closed session at 1.03 p.m.) * Reclassified into Open session20

THE COURT OFFICER:  (Interpretation)  We are in closed session.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.22

Witness, I know you want to say something, (Redacted)?23

(Redacted).24

THE WITNESS: (Redacted)25
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(Redacted)1

(Redacted).2

PRESIDING JUDGE EBOE-OSUJI:  All right.  Thank you.3

Now you were going to tell me something.  What is that?4

THE WITNESS:  There was a -- (Redacted)5

(Redacted)6

(Redacted)7

PRESIDING JUDGE EBOE-OSUJI:  All right.  The court reporter -- sorry,8

(Redacted)9

(Redacted).10

MR GARCIA:  Indeed, your Honour.  Yes.11

PRESIDING JUDGE EBOE-OSUJI:  We will now escort the witness from the12

courtroom.13

(The witness stands down)14

PRESIDING JUDGE EBOE-OSUJI:  The Court will rise.15

MR HOOPER:  I'm sorry, your Honour.  Particularly given that there is a shorter16

lunch hour, has my friend any idea how much longer he's going to be?  Because he17

had indicated he was going to finish by lunchtime today.18

MR GARCIA:  Yes, indeed, your Honour, I had indicated that but that was before19

obviously this whole exercise of refreshing the memory of the witness, which has20

occupied a certain amount of time, so I'm going to aim to finish by the last session.21

In fact, I will be finished by the last session we have today, the third proceeding.22

PRESIDING JUDGE EBOE-OSUJI:  But you will be proceeding until the end of the23

day, that's what you're saying?24

MR GARCIA:  I'm hoping not to, your Honour.  I'm going to proceed as efficiently25
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as possible, but in light of the prompts I've had in certain regards with the testimony,1

the refreshing the memory, that has delayed the conclusion of the2

examination-in-chief.3

PRESIDING JUDGE EBOE-OSUJI:  Counsel, when factoring -- or making projections4

of the time, we have to factor in these procedural difficulties, areas of the testimony5

that may result in turbulence in the courtroom needs to be factored in as well in our6

projection of the time.7

Now you've heard it.8

MR HOOPER:  Yes, I'm grateful to my friend for that.  The only difficulty is that it9

makes it less likely that we'll finish this witness this side of the weekend.  Inevitably,10

with another week in the offing, I can see my friend may have slowed down11

somewhat.  Frankly, there hasn't been very much add-on in terms of the legal12

arguments today, and I don't want to place Mr Katwa in the position where -- where13

he gets the -- the quick Friday slot, as it were.14

So I think we could rest assured, perhaps with this witness, that if it does go over the15

weekend - and we hope it doesn't - but should it need to, then it can, at least a little16

way into Monday.  Thank you.17

MR KIGEN-KATWA:  Mr President, may I explain that I have no arrangements with18

Mr Hooper on this witness.  Each of us is insisting on his place to cross-examine.19

PRESIDING JUDGE EBOE-OSUJI:  You have no what, sorry?20

MR KIGEN-KATWA:  Mr President, in the past we have entered into arrangements21

with the Ruto's team.22

PRESIDING JUDGE EBOE-OSUJI:  Oh, you have no arrangements.23

MR KIGEN-KATWA:  We have no arrangements, each of us.24

PRESIDING JUDGE EBOE-OSUJI:  So everyone's on --25
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MR KIGEN-KATWA:  Yes.1

PRESIDING JUDGE EBOE-OSUJI: -- the case on their own?2

MR KIGEN-KATWA:  Yes.3

PRESIDING JUDGE EBOE-OSUJI:  Thank you.4

MR KIGEN-KATWA:  Thank you.5

(Recess taken at 1.08 p.m.)6

(Upon resuming in open session at 2.06 p.m.)7

THE COURT USHER:  All rise.  Please be seated.8

THE COURT OFFICER:  (Interpretation)  Mr President, we're in public session.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.10

Mr Kigen-Katwa, there is a matter you had adverted to you wanted to speak to, but11

before we get to that, one little clarification we want to make on hearsay.  It is a12

matter that has come up, and it's a good thing we now have to come to grips13

with -- with this issue.  Just to be clear, the Chamber is not saying that we are going14

to have a water-tight door that locks out hearsay.  We are not saying that.  But we15

are concerned if there is a huge amount of hearsay coming in through a witness that,16

in the end, is likely not to be relied on unadverted in the case.17

With this particular witness, although it is a mixed Bench, from different traditions,18

but we are all agreed that we've heard enough hearsay testimony from this witness.19

We now want direct evidence of what this witness observed as a witness.  We are20

not saying that this means the next witness will not be allowed to give hearsay21

testimony.  It's a matter of the Prosecutor or parties in general knowing when to play22

it safe with hearsay testimony.  We do not want an open-door policy, an endless23

stream of hearsay coming into the case.  That's what we are trying to communicate,24

and we believe this should be clear.25
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So, from now on, let's hear -- we've had enough hearsay from this particular witness.1

Let's concentrate on what he directly observed.2

When we get to the next witness, then we'll see if the draft will remain open until3

we've heard enough hearsay as well.  That tells the Prosecutor you need to pick and4

choose what hearsay you want to elicit from particular witnesses who come to testify.5

The same for the Defence.  It will be their turn at some point and we will be doing6

the same thing.7

MR KHAN:  Mr President, we will act accordingly when it's our turn to8

cross-examine.9

PRESIDING JUDGE EBOE-OSUJI:  Not only cross-examine --10

MR KHAN:  Of course.11

PRESIDING JUDGE EBOE-OSUJI: -- but also examination-in-chief of your own --12

MR KHAN:  Of course.  And we will conduct ourselves accordingly.  And, your13

Honour, the point is well taken that it's a matter of scale and degree, but it also had an14

important additional function that it assists in the expeditious nature of the15

proceedings.16

Now, your Honours, we're now on -- we're going to carry on, it seems, until the end17

of the day.  We've dealt with evidence before the temporal scope of the charges and18

significantly after the temporal scope of the charges, and if we peel that away, the19

actual evidence relating to the charges maybe could have been finished in one session.20

Your Honours, the reason I raise that is because, of course, it's for the parties, subject21

to judicial control, to ask their questions the way they think proper.  But, your22

Honours, we do ask that my learned friends look to these issues as to what is really23

necessary and important to prove the charges and issues that really, by any stretch of24

the imagination, must be viewed as background issues.25
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Your Honours, there is no complaint - sometimes one wants a flavour of context - but,1

your Honour, when one is spending such an inordinate amount of time on matters on2

issues before and after the temporal scope of the charges, there are understandable3

concerns.  I'm grateful.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?  Oh, sorry.  All right.5

Please proceed.  Can we -- we need to do this in five minutes, your submissions and6

any response.  So can you make your submission in a minute or two, no more than7

two minutes?8

MR KIGEN-KATWA:  I'm obliged, Mr President.9

Mr President, the application I wish to make is a request for the excusal of Mr Sang10

from being present in court on 1 November 2007, and Mr President and your11

Honours, we pray that you find us deserving of the excesses  of the discretion given12

to this Chamber by the Appellate Court on 25 October 2013.13

The application by Mr Sang is that he is obliged to attend to his daughter's graduation14

which is due on 1 November 2007, his six-year-old daughter, and he had, prior to15

coming here, expected to be able to attend that aggression.16

PRESIDING JUDGE EBOE-OSUJI:  What date?17

MR KIGEN-KATWA: Mr President, so many people are telling me different things.18

Mr President, he wishes to attend his daughter's graduation on 1 November 2013.19

PRESIDING JUDGE EBOE-OSUJI:  That's what we understood, although you'd said20

"2007."21

MR KIGEN-KATWA:  I'm sorry, Mr President.  2007 seems to be present at every22

corner of our -- these proceedings.23

And Mr President, his daughter, that is he had expected to be able to attend that24

graduation in the period around 7 November 2013, but apparently it was rescheduled.25
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His request -- and he had assured his daughter that he would definitely attend that1

graduation.  He's afraid that if he doesn't attend it, the girl would not be able to2

understand why he's not able to attend, and the daughter has no comprehension of3

the ICC proceedings, and both the psychological situation of that daughter and4

Mr Sang would be affected.5

Mr President, the request is made for the limited purposes of him being6

present -- absent only on 1 November, no more day, nor more less.  Not any other7

day, only that specific date.8

Mr President, that is the application we -- we make.9

PRESIDING JUDGE EBOE-OSUJI:  All right.10

MR KIGEN-KATWA:  The Court will recall that he has been sitting in court11

throughout and he has been -- he has confirmed with all the terms and the conditions12

of the requirement of his attendance right from the year 2009 to date.  Thank you,13

Mr President and your Honours.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you.15

Prosecutor.16

MR STEYNBERG:  Your Honours, one is always reluctant to disappoint children,17

and I sympathise with my learned friend.  However, there are limits within which18

courts must operate and, in my submission, the limits which the Appeals Chamber19

has set down do not allow for excusal of witnesses to attend family occasions.  And20

while I sympathise with my learned friend, 1 November was always a date which21

was scheduled for the sitting of this matter and, in those circumstances, I regret to say22

that we must oppose.23

MR KIGEN-KATWA:  May I clarify only two things, Mr President?  The24

notification that in fact is -- the graduation is on the 1st came to him today on the 30th,25
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and I have a copy of the letter from the school.  That's one observation I wish to1

make.2

My learned colleague has said there is no provision for excusal of a witness.  I3

suppose he meant excusal of an accused.4

PRESIDING JUDGE EBOE-OSUJI:  That's the understanding.5

MR KIGEN-KATWA:  Okay.6

(Trial Chamber confers)7

PRESIDING JUDGE EBOE-OSUJI:  We've heard submissions on the matter.  The8

Chamber will issue a ruling tomorrow morning.9

MR KIGEN-KATWA:  I'm most obliged.  Thank you, your Honours.10

PRESIDING JUDGE EBOE-OSUJI:  We will now bring down the shades and11

call -- bring the witness in.12

(Closed session at 2.18 p.m.) * Reclassified into Open session13

THE COURT OFFICER:  (Interpretation)  Mr President, we're in closed session.14

(The witness enters the courtroom)15

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.16

Can we go back to public session.17

(Open session at 2.19 p.m.)18

THE COURT OFFICER:  (Interpretation)  We're in public session, Mr President.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.20

Witness, welcome back.  The Prosecutor will continue his questions of you.21

Mr Garcia, are we to remain in public session?22

MR GARCIA:  I'd ask your Honour that we go into private session for a couple of23

minutes, just to elaborate on that last point that was brought up by the Chamber.24

PRESIDING JUDGE EBOE-OSUJI:  We go back -- we go to private session then.25
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(Private session at 2.20 p.m.) * Reclassified into Open session1

THE COURT OFFICER:  (Interpretation)  Mr President, we're in private session.2

PRESIDING JUDGE EBOE-OSUJI:  Thank you.3

MR GARCIA:4

Q.   Good afternoon, Mr Witness.5

A.   Good afternoon.6

Q.   Now, Mr Witness, before we left on the lunch break, (Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)?11

A.   Basically, it means all these -- this is for what I understand. (Redacted)12

(Redacted)13

Q.   Now, Mr Witness, (Redacted)14

(Redacted) If you remember.15

A. (Redacted)16

Q.   And if you could just spell out the words, because the transcript -- obviously the17

interpreters didn't catch what you stated.18

A. (Redacted)19

(Redacted)20

Q.   So the word is (Redacted), the last word?21

A.   Yes.22

PRESIDING JUDGE EBOE-OSUJI: (Redacted)23

(Redacted) ?24

THE WITNESS:  Yes, your Honour.25
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MR GARCIA:1

Q.   Now, I just want to take you back.  When you said, (Redacted)2

(Redacted)3

(Redacted)4

A. (Redacted) That is it.5

Q. (Redacted)6

(Redacted)7

A.   As I earlier stated to the Court, that basically (Redacted)8

(Redacted)9

(Redacted)10

Q.   And how exactly would he express that in his broadcast, (Redacted)11

(Redacted)12

A.   I can't remember exactly.13

Q. (Redacted)14

(Redacted)15

A.   Common reference were "other people," (Redacted)16

(Redacted)17

Q.   I understood that portion, but for Kalenjin people who were not supportive of18

the ODM, how were they referred to by Sang?19

A.   I don't remember.20

Q.   You stated, Mr Witness, also in your testimony that Mr Sang (Redacted)21

(Redacted)22

A. (Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

Q.   Do you remember what Mr Sang would say about PNU supporters that were5

Kikuyu?6

A.   I don't remember.7

Q.   Now you've stated that Mr Sang's objective was to promote unity.  Is that8

correct?9

A. Among the Kalenjins vis-à-vis political situations.10

Q.   Can you tell the Court how Kalenjins who would not support the ODM, who11

were maybe supporting the PNU, how were they viewed by Mr Sang?12

A.   They were treated as traitors, and even publicly there was a notion that those13

who don't support ODM are traitors.14

Q.   I understand that this was stated by Mr Sang on his Lene Emet show.15

A.   I don't remember.16

Q.   Mr Witness, when you state that the Kalenjins who were supporting other17

parties were treated as traitors, who would treat them as traitors?18

A.   From discussions that was in the public domain.19

Q.   Now, I would like to know, on Mr Sang's show, the Lene Emet show, do you20

recall if there was any mention of Kalenjins who would support other parties other21

than the ODM?  Kalenjins who, for example, would support PNU's party.22

A.   I don't remember.23

Q.   Now, Mr Witness, you also spoke to us about what occurred after the election,24

and that's at page 55, line 24 of the transcript.  What you said is "Immediately after25
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the election, what I heard is people have started showing resentment in some places,1

and, you know, over the stolen vote."  And you said, "And he was searching people,2

'What you are still doing?  We must show resentment. We must go out,3

demonstrate against stolen vote.'"  Who are you referring to?  Who was saying this?4

A.   Mr Sang.5

Q.   Do you remember when exactly these -- he would have said this?  In what6

month?7

A.   Immediately after the results were announced.8

Q.   And when you say, "And he was searching people, 'What you are still doing?9

We must show resentment.  We must go out and demonstrate against stolen vote,'"10

could you explain what that meant?  When you say -- I'll put that into smaller11

portions.  When you say that Mr Sang said he was searching people, "What you are12

still doing," what do you mean by that exactly?13

A.   People to go out demonstrate.  Okay, he was announcing to people that they14

should be going out to -- to demonstrate, to show their anger.15

Q.   What would happen during the demonstrations at this time?16

A.   All demonstration during that time was violent, to a point whereby17

demonstration found another meaning, the meaning of violence.18

Q. (Redacted)19

(Redacted)20

A. (Redacted)21

(Redacted)22

Q. (Redacted)23

(Redacted)24

A. (Redacted)25
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(Redacted)1

(Redacted)2

Q.   And could you tell the Court whether the people listened to what Mr Sang was3

saying about going out and participating in this kind of violent demonstrations and4

all that implicated?5

A.   Exactly.  People went out.  There were big, big rallies outside there.6

Q.   And what occurred during these rallies?7

A.   From where I was, I could hear gunshots in a nearby town.  From where I was,8

I could see people passing by in many numbers. While returning in the evening,9

they are returning with looted properties.10

Q.   You also said, and this is at line -- page 56, lines 8 to 10, you said that Mr Sang11

would have also stated something akin to "Let no man remain at home."  Is that12

correct?13

A.   Yeah, that was the principle.14

MR KIGEN-KATWA:  With your permission, Mr President, may I request that we go15

to public session?  I do not think there is anything that needs to be done in private16

session.17

MR GARCIA:  Well, my next question to the witness is going to be how he18

(Redacted), so I think that it's best if we do stay in private session for the moment.19

(Redacted)20

PRESIDING JUDGE EBOE-OSUJI:  Please proceed, Mr Garcia.21

MR GARCIA:22

Q.   Now, Mr Witness, (Redacted)23

(Redacted)24

A. (Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

Q. (Redacted)7

(Redacted)8

A. (Redacted)9

(Redacted)10

Q. (Redacted)11

A. (Redacted)12

Q. (Redacted)13

A. (Redacted)14

Q.   Now, Mr Witness, I'm going to ask you to just take your time and reflect.  Do15

you recall any incident regarding any village or town where Mr Sang would have16

told people, men, not to stay at home?17

A.   Since it was communicated in the radio, this would affect all Kalenjin villages.18

Q.   Do you remember an example of one specific village that comes to mind that it19

would have happened, that Mr Sang would have said to the Kalenjin men not to stay20

at home?21

A.   I don't get it clearly.22

Q.   I'm sorry, I'm probably not clear.  You said that it would apply to all villages.23

Do you remember -- can you give the Court an example of one specific village or24

town that Mr Sang would have spoken about on the radio and told the people25
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not to -- the men not to stay at home?1

A.   No, I don't remember.2

Q.   You also said that Mr Sang would have said, "Let women prepare food for those3

who are going to these -- to those meetings."  Is that correct?4

A.   That is correct.5

Q. (Redacted)6

A. (Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

Q.   You also stated that, and this is also at page 56, that Mr Sang was giving14

schedules of rallies that were to take place; is that correct?15

A.   Yes, your Honour.16

Q.   Now just so we can be clear, when you're speaking about rallies, is this the same17

as these demonstrations that you explained to us before?18

A.   During that time rallies, demonstrations or meetings meant the same.19

Q.   Now, only if you can recall, Mr Witness, can you tell us where these rallies or20

demonstrations or meetings were supposed to be held?21

A.   Nandi Hills, Kapsabet Town. (Redacted)22

Q.   Now, Mr Witness, (Redacted)23

(Redacted)24

(Redacted)25
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A. (Redacted)1

Q. (Redacted)2

A. (Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

Q.   Now, Mr Witness (Redacted)8

(Redacted)9

MR KIGEN-KATWA:  Mr President, with your permission, I request to -- for your10

audience to raise an objection to that question.11

Mr President, if we look at the -- at page 77 of the transcript, it will be realised that12

that question has been asked at least five times.  The first time that question was13

asked is at page 77, line 12; then again at line 24, going into page 78, line 1 and 2; and14

then the question was again raised at line 12 of page 78, line 12 of page 78; and again15

at line 18 on page -- line 18 of page 78.16

PRESIDING JUDGE EBOE-OSUJI:  You say the first time was at page 77, line 12?17

MR KIGEN-KATWA:  Line 12, Mr President.18

PRESIDING JUDGE EBOE-OSUJI:  And the next time?19

MR KIGEN-KATWA:  Is at line 24 of the same page, 77, into line 2 of page 78.  And20

then again, Mr President, at page 12 -- at line 12 of page 78, that is the fourth time.21

And then again at page -- at line 18 of page 78.  That is the fifth time.  And in all22

those instances the witness gave an answer to that question.23

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia.24

MR GARCIA:  Your Honours, it's not the same questions I've just posed and it's not25
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the same information that the witness is giving.  I'll not go through the questions1

because obviously the witness is here, but it's not the same question.  I'm not2

restating the same question.  I've posed certain -- two or three questions (Redacted)3

(Redacted), and the witness is offering important evidence in this regard.4

This is a follow-up question and has not been posed in that manner or those terms5

before.6

MR KIGEN-KATWA:  Mr President, with your permission, may I insist on the7

argument that that question has been asked.  And Mr President will notice that my8

learned friend says those -- that question is different, but does not create any9

distinction.10

Mr President, the question he posed at page 77, line 12, was a question: (Redacted)11

(Redacted)12

(Redacted)13

At line 24, the question is: "I understand that portion.  But for Kalenjin people who14

were not supportive of ODM, how were they referred to by Sang?"  At line 3 of page15

78 --16

PRESIDING JUDGE EBOE-OSUJI:  All right.  Mr Katwa, it's all right.  We would17

allow the question.18

MR GARCIA:19

Q.   Now, Mr Witness, once again I'm going to ask you the question: (Redacted)20

(Redacted)21

A.   I can't remember.  But in the public domain, at least you could feel like they22

were frowned upon by the -- the masses.23

Q.   Thank you for that clarification, Mr Witness.24

Now, Mr Witness, were you able or did you listen to Mr Sang's radio show during the25
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month of January, the month of February 2008?1

A.   Sometimes I'll do, sometimes no.2

Q.   Now, if you were to listen to an audio recording, would you be able to3

determine -- actually, my question should be even more simple:  Would you be able4

to recognise Mr Sang's voice?5

A.   Yes, your Honour.6

MR GARCIA:  Your Honour, I'd like to play an audio recording for the witness.  I7

think I need the green light from Mr Rojas first.  And we will be playing it from the8

Prosecution's -- so we'll not have the court officer deal with that.9

MR KIGEN-KATWA:  May we request that we go to public session, Mr President.10

MR GARCIA:  We can go to public session, your Honour, for a certain part of it, but11

(Redacted)12

(Redacted)13

(Trial Chamber confers)14

MR GARCIA:  Just for the Court record, it's KEN-OTP-0026-4371.15

PRESIDING JUDGE EBOE-OSUJI:  So we go into open session for -- to listen to the16

tape; is that it?17

MR GARCIA:  Indeed, we can go into open session to listen to the tape, yes.18

PRESIDING JUDGE EBOE-OSUJI:  We'll go to open session.19

(Open session at 2.50 p.m.)20

THE COURT OFFICER:  (Interpretation)  We are in public session.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.22

(Playing of audio-clip KEN-OTP-0026-4371)23

MR GARCIA:  There seems to be a lot of interference. Is that normal?  I think it's24

better now, yes.25
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Q.   Now, Mr Witness, I'm just going to play an audio recording for you for just a1

couple of minutes and then I'll ask some questions.  So please listen carefully.2

(Playing of audio-clip KEN-OTP-0026-4371)3

MR GARCIA:4

Q.   Now, Mr Witness, have you been able to hear that clearly, that -- it's about one5

minute that we've played?6

A.   Yes, your Honour.7

Q.   Now, can you tell us if you recognise the voice that's speaking?8

A.   It is Mr Sang's voice.9

Q. (Redacted)10

PRESIDING JUDGE EBOE-OSUJI:  One second.  We'll go to private session.11

(Private session at 2.53 p.m.) * Reclassified into Open session12

THE COURT OFFICER:  (Interpretation)  We are in private session.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Proceed, Mr Prosecutor.15

MR GARCIA:16

Q.   Now if you'd like, Mr Witness, we can replay that first minute, (Redacted)17

(Redacted)18

A. (Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

Q.   Thank you, Mr Witness.  I'm going to play another -- maybe I should -- now,24

Mr Witness, is one minute too much time?  Or do you prefer that I cut this in half, 3025
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seconds (Redacted)1

MR KIGEN-KATWA:  Mr President.2

THE WITNESS:  One minute is okay.3

MR KIGEN-KATWA:  Mr President, we are aware that the Prosecution have already4

translated the material, (Redacted)5

(Redacted)6

(Redacted)7

Mr President, for purposes of the questions, we do not mind the questions my learned8

friend may have for the witness, (Redacted)9

(Redacted)10

(Redacted)11

PRESIDING JUDGE EBOE-OSUJI:  Can you restate the grounds of objection again,12

that the witness should not testify while on the witness stand (Redacted)13

(Redacted)14

MR KIGEN-KATWA:  Mr President, that's not my objection.  My objection is that15

we should have the translation, the official translation, on record, (Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

PRESIDING JUDGE EBOE-OSUJI:  Yes, but the witness -- there is no confusion now20

(Redacted)21

(Redacted) So far, nothing has been said about the translation or the transcript of22

the tape.23

MR KIGEN-KATWA: (Redacted)24

(Redacted)25
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PRESIDING JUDGE EBOE-OSUJI:  Yes.1

MR KIGEN-KATWA:  Yes.  And we have an objection (Redacted)2

(Redacted)3

(Redacted).  We would4

rather a situation where, first of all, the translation, the scientific translation as done5

by the Prosecution, is on record (Redacted)6

(Redacted)7

MR GARCIA:  Your Honour, I -- maybe my intervention might be of help.  I'm8

quite grateful, actually, Mr Kigen-Katwa, to suggest that.  Indeed, we have a9

transcript and a translation.  The portion that I wanted to play for the witness is10

seven minutes, but if Defence counsel on both sides are ready to stipulate and agree11

that the transcript and the translations correspond to what is being said in the audio12

recording, then we can just submit that (Redacted)13

(Redacted)14

(Redacted) It could be a more efficient way of proceeding.15

MR KIGEN-KATWA:  May I confirm, Mr President, that we have both the transcript16

and the translation.  We are happy to adopt the suggestion that the transcript and17

the translation be put on record (Redacted)18

(Redacted)19

We would only wish to put a caveat that we do not necessarily agree with the fashion20

of the translation.  There are some words which we contest and we have not -- we21

can deal with that in our defence.  It is more efficient to say this translation can be22

used (Redacted)23

(Redacted) Then we will deal with the rest of it both in cross-examination and in our24

defence, Mr President, if we get there.25
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MR GARCIA:  That's fine.  What Mr Kigen-Katwa is suggesting is totally1

reasonable.  I'm just waiting to hear from Mr Hooper and see if he has the same2

views on the matter.3

PRESIDING JUDGE EBOE-OSUJI:  But Mr Kigen-Katwa is not accepting your earlier4

proposal.5

MR GARCIA:  What I understand from him --6

PRESIDING JUDGE EBOE-OSUJI:  Yes.7

MR GARCIA: -- is that, unless I'm mistaken - he can correct me - is that he's8

accepting the translations and the transcript prima facie and that if he has any9

objection to any portion, then he'll be dealing with that in cross-examination and10

clearing that matter up.  If that's his understanding, then I'm ready to adopt that11

position.12

MR KIGEN-KATWA:  I'm very pleased that Mr Garcia, he has understood me,13

Mr President.14

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.15

Mr Hooper.16

MR HOOPER:  Yes, our position in respect of the Prosecutor's translations in respect17

of this and other matters is that they provide us and the Chamber with a working18

translation, and we accept it as a working translation.  There are, as Mr Katwa's just19

said, some caveats. Others who have looked at it may disagree with a word or its20

interpretation, but that can be sorted out in due course.  At the moment, this is -- this21

serves our purposes and serves the Chamber's purposes.22

(Trial Chamber confers)23

PRESIDING JUDGE EBOE-OSUJI:  All right.  We'll proceed in that way, then.24

Prosecutor, you will put in the --25
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MR GARCIA:  Yes.1

PRESIDING JUDGE EBOE-OSUJI: -- transcript and translation.2

MR GARCIA:  Just for the record, your Honour, the transcript can be found at3

KEN-OTP-01 -- I'm sorry, KEN-OTP-0102-0399 is the transcript, and the translation is4

KEN-OTP-0102-0422.  So that would be the translation.  And the audio that we are5

translating is 0026-4371.6

PRESIDING JUDGE EBOE-OSUJI:  Where is the tab?7

MR GARCIA:  Tabs K and L, your Honour.8

PRESIDING JUDGE EBOE-OSUJI:  All right.  You will be -- we are now tendering9

the tape and the transcript, so it's the next in the Prosecution exhibits.  That's the10

request, Mr Garcia?11

MR GARCIA:  Yes, your Honour.  That is to say the audio recording and the12

translation and the transcript.13

PRESIDING JUDGE EBOE-OSUJI:  Court officer, we will accept those as the next in14

the Prosecutor's exhibits.15

THE COURT OFFICER:  (Interpretation)  Mr President, the video which was played16

for the witness today, reference KEN-OTP-0026-4371, will be given the reference17

EVD-T-OTP-00020 and shall be marked as confidential or at least partially18

confidential, except otherwise directed.  It will be alternatively known as OTP19

Exhibit number 20.20

The translation of the video -- or, rather, the transcript of the video and its English21

translation will be -- or which were identified as KEN-OTP-0102-0399 for the22

transcript will be given the EVD number EVD-T-OTP-00021, OTP Exhibit number 21,23

and shall be marked as confidential, except directed otherwise.24

Finally, the English translation of the transcript, document KEN-OTP-0102-0422, shall25
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be given the EVD number T-OTP-00022 and shall be classified as confidential, except1

otherwise directed.  It will alternatively be known as OTP Exhibit number 22.2

Thank you.3

PRESIDING JUDGE EBOE-OSUJI:  Thank you.4

MR KIGEN-KATWA:  One small issue -- well, not small, really, Mr President.  We5

would really pray that in the course of my learned friend's questions on this issue a6

date be placed in respect to it because we are dealing with charges with specific dates.7

We would pray very much that this audio be given a date when it was aired.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, please proceed.9

MR GARCIA:10

Q.   Now, Mr Witness, I'm just going to have you listen to two more minutes of this11

for the moment and ask you some questions again.12

(Playing of audio-clip KEN-OTP-0026-4371)13

MR GARCIA:  I'd just solicit the help of the court officer.  I'd like to just give a14

physical copy of the translation to the witness.15

Q.   Mr Witness, I'd ask you not to look at it for the moment.  Just put it aside.16

MR HOOPER:  He can -- no objection to him looking at it, it's just the process we're17

undergoing.  We had one snippet and we heard one snippet and we've had a18

commentary.  But two things arise:  We don't have a date assigned to it and,19

secondly, we haven't had in this translation the relevant lines of the last snippet, and20

I'd respectfully suggest that it would be appropriate for my friend to identify where21

on the translation the last lines were, to read them into the transcript so we -- we have22

them in the environment of the case, as it were, at their proper positioning, because23

otherwise later we're going to have transcript, interpretation, and we'll be trying to24

marry those two things up.  And it would be appropriate perhaps for my friend,25
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rather than the witness, to read in the particular segment that he's played from the1

translation, (Redacted)2

(Redacted) and then we can plot our way3

through -- through the exercise.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia.5

MR GARCIA:  Now, as for the date, your Honours, I will be clearing that up with6

the witness in the next segment of questions.  Not this one, but the next segment of7

questions.  There is just a two-minute additional audio that I want the witness to8

listen.9

I'm sensitive to what Mr Hooper is stating regarding the exact portions that have been10

played out to the witness.  Now, we have a time stamp, and we stopped at 1.02.11

Unfortunately, the transcript and translation don't go by -- they're not exact as to the12

time stamps.  What we can do is have them redone and have correct or precise time13

stamps so we can know exactly what portion the witness listened to when he was14

testifying.  But that's all that I can suggest for the moment.15

(Redacted)16

(Redacted) I understand that both parties17

already stated that it was prima facie clear and --18

MR HOOPER:  It's not clear.19

MR GARCIA: -- (Redacted) So I don't20

see why we're going back on that.21

MR HOOPER:  Well, not going back on anything with respect to my friend.  It's just22

to make things clear where on this page are we.  We have an articulate witness here23

(Redacted)24

(Redacted) we can read it in and we can25
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go on to the next part.  But at the moment we're in danger of leaving -- of just having1

an audio floating around (Redacted)2

(Redacted) if3

we've got what is a working translation.  It's just a method, I suggest, that's going to4

make things clearer for us and particularly for the Chamber.5

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, the suggestion is -- you've now6

played two segments of the audio, and I take it they are different segments.7

MR GARCIA:  Actually, your Honour, what I've done, it's one segment and it's cut8

by a song, as the Chamber could have heard.  And then, after that, there's just9

another smaller segment.  So I could have played the first segment in its entirety, the10

first 3 minutes and 4 seconds, but I decided to put it in one-minute slots (Redacted)11

(Redacted) If not, it would12

have been too complicated (Redacted).  So that's the manner in which we13

proceeded.  We could have done it that way and we wouldn't have been much more14

advanced in any case.15

(Redacted)16

(Redacted)17

(Redacted) and that will probably18

give us a cue - an indication - that will help Mr Hooper find himself, and the Chamber19

if need be.20

PRESIDING JUDGE EBOE-OSUJI:  All of us, in fact.  The question is, if you replay21

the second segment, what does it -- what about the first part we heard?22

MR GARCIA:  Presumably, your Honour, where the first -- where the second23

segment starts, we can presume that the first part is -- because it's just one paragraph,24

actually, in the translation, so I think we can presume that the first part leads into the25
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line (Redacted), and then it will be divided in two, but according to1

the line.  There is no time stamp on the working copy that we have.2

PRESIDING JUDGE EBOE-OSUJI:  All right.  So we start with the second part, you3

say.4

MR GARCIA:  Just briefly, maybe five seconds, and we'll ask the witness if he can5

(Redacted)6

(Redacted)7

PRESIDING JUDGE EBOE-OSUJI:  All right.8

MR KIGEN-KATWA:  Can we do it in public, Mr President?9

PRESIDING JUDGE EBOE-OSUJI:  Now, I see here on the transcript - Mr Hooper,10

can you also look - at transcript that would be page 4371 -- sorry, sorry, I'm looking at11

two different things.  All right.  I see two KEN-OTPs.  They are two different12

numbers.  I don't know why we have so many different numbers in this thing.  But13

let's take the KEN-OTP.  That's the last indicator on the page.  That would be14

KEN-OTP-0102-0425.  On that page we see at line 13, "song."  Does it help us?15

MR GARCIA:  Well, both portions that we played are portions that are before the16

song, so that entire paragraph.17

PRESIDING JUDGE EBOE-OSUJI:  That entire paragraph.  So the song we listened18

to before is indicated here, is that it?19

MR GARCIA:  That's correct.  There is -- it starts out at 07 seconds and it goes to 320

minutes 4 seconds, and from 3 minutes 4 to 3 minutes 23, there's a song, and after that21

there's another additional snippet of maybe a minute and a half.22

PRESIDING JUDGE EBOE-OSUJI:  All right.  Well, proceed.  Let's see if we can23

find our way through this.24

MR GARCIA:25
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Q.   Now, Mr Witness --1

PRESIDING JUDGE EBOE-OSUJI:  We can go into open session.2

MR GARCIA:  Yes, indeed.3

PRESIDING JUDGE EBOE-OSUJI: (Redacted)4

(Open session at 3.17 p.m.)5

THE COURT OFFICER:  (Interpretation)  We are in public session, Mr President.6

MR GARCIA:7

Q.   Now, Mr Witness, I'm going to have you listen to just 10 seconds of the audio,8

and if you could just tell us exactly where on the translation those 10 seconds appear,9

where they're translated.  So just -- if you could just give us the line number.  You10

see at the left hand there's numbers from 1 to 45.  So just please pay attention to the11

first ten seconds.  Thank you.12

(Playing of audio-clip KEN-OTP-0026-4371)13

THE WITNESS:  Line 10.14

MR GARCIA:15

Q.   Thank you, Mr Witness.16

MR GARCIA:  So I trust that this can help the Defence teams and the Chamber17

situate where we stopped the first recording and where the second recording was18

playing from.19

MR HOOPER:  All right.  So are we then agreed that what we heard before was20

from line 2 on page 0102-0425 to line 9 or thereabouts and that we pick up the text21

again at line 10 until such time as the Prosecution want to indicate it concludes?  Is22

that the position?23

MR GARCIA:  Yes, it seems that the witness has indicated that 1.02 to about 1.16 is at24

line 10, so I think we can presume that.25
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Q.   Now, Mr Witness, I'm just going to replay for you that part again, the second1

part of the recording, because I understand -- I mean, we've debated a lot since then2

and I just want it to be fresh in your mind.3

(Playing of audio-clip KEN-OTP-0026-4371)4

MR GARCIA:5

Q.   Now, Mr Witness, you've had a chance of hearing the second part of the6

recording and I saw that you were also reading the translation.  Is --7

PRESIDING JUDGE EBOE-OSUJI:  Okay.8

THE WITNESS:  Yes, your Honour.9

PRESIDING JUDGE EBOE-OSUJI:  One second.  We go now back to private10

session.11

(Private session at 3.22 p.m.) * Reclassified into Open session12

THE COURT OFFICER:  (Interpretation)  We are in private session, Mr President.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you.14

Prosecutor, proceed.15

MR GARCIA:16

Q.   Now, Mr Witness (Redacted)17

(Redacted)18

(Redacted)19

A. (Redacted)20

Q. (Redacted)21

(Redacted)22

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, one second.  So, for the record, we've23

now -- is it the case that we've – (Redacted)24

(Redacted)25
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MR GARCIA:  Indeed, your Honour.1

Q.   Mr Witness, I've played you two different extracts. (Redacted)2

(Redacted)3

(Redacted)4

A.   Yes, your Honour.5

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Proceed.6

MR GARCIA:7

Q.   Now, I think I asked you the question, (Redacted)8

(Redacted)9

A. (Redacted)10

Q.   Now could you just tell the Court very briefly, (Redacted)11

(Redacted)12

MR HOOPER:  Yes. (Redacted) we have a translation.  It would be13

convenient and appropriate and would not take too much time if it was part of his14

method if the Prosecutor could just read in that part of the translation that he wants to15

read into the transcript, otherwise we only have a, as far as a public transcript is16

concerned, the -- well, we have nothing, because there will be only a foreign language17

being uttered.  So it would be appropriate, I'd submit, when a tape is produced like18

that and where the -- where the translation is agreed and where it's a specific part and19

it's been identified to this extent, that if my friend were to read in what -- in English20

what is translated here, we'd have it on the face of the transcript and that would work21

also for subsequent -- for subsequent -- for subsequent portions.22

I'm not saying that's necessary for all translations, but where it's a very specific23

segment as we have here, then I'd submit it's the most convenient.24

PRESIDING JUDGE EBOE-OSUJI:  But Mr Hooper -- yes, in -- that would be ideal25
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way of doing it, but we've now -- we now have a marker for the evidence.  We have1

on the record the exhibit, KEN-OTP-0102-0425, and we know that the witness has said2

(Redacted)3

MR HOOPER:  Indeed.  But what we don't have on the transcript is -- is any speech.4

PRESIDING JUDGE EBOE-OSUJI:  That's the case, and like any other piece of5

evidence, we don't always read what's transcribed on -- a piece of evidence onto the6

record.  It's ideal, but here it's a very lengthy passage and we can leave it at that for7

now.8

MR GARCIA:  And, your Honour, the translation and the transcript are already in9

evidence.  So we don't need to --10

PRESIDING JUDGE EBOE-OSUJI:  Yes, yes.11

MR GARCIA: -- basically read in, take the time to read it into the evidence as well.12

PRESIDING JUDGE EBOE-OSUJI:  Let's proceed.  If it were two lines, perhaps, but13

it's 29 lines of condensed text.  Please proceed.14

MR GARCIA:15

Q.   Now, Mr Witness, could you just tell the Court briefly, because we do have a16

translation, (Redacted)17

(Redacted)18

A. (Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

Q. (Redacted)24

A.   Number 10.25
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Q. (Redacted)1

(Redacted)2

(Redacted).3

A. (Redacted)4

(Redacted)5

(Redacted)6

Q.   Mr Witness, I have one last segment to play for you.  This one will be about a7

minute and 20 seconds.  I'd ask you to listen to that and I'll ask you just my last8

questions.9

MR KIGEN-KATWA:  Mr President, the question that has been put to the witness is10

(Redacted), and we would have thought that it is11

in the interest of all the parties that what is at line 14 is also put into record,12

Mr President, where Mr Sang says, "Tell them the truth," and there (inaudible).13

MR GARCIA:  I object to that.  Mr Kigen-Katwa can't lead evidence into the record,14

your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  It's all right.  Let's proceed.16

Mr Kigen-Katwa, you know you will have opportunity to ask questions of the17

witness.18

MR KIGEN-KATWA:  Mr President, I wasn't being mischievous in any way.19

PRESIDING JUDGE EBOE-OSUJI:  No one presumed you were.20

Please proceed, Mr Garcia.21

MR GARCIA:  Would you like us to, your Honours, go back into public session?  I22

notice we're in private.23

PRESIDING JUDGE EBOE-OSUJI:  Yes, we'll go back to public session.24

While that's happening, Mr Garcia, did you say this would be your last questions for25
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this witness?1

MR GARCIA:  No, I have one more topic to cover, your Honour.  I understand,2

your Honour, that I said prior to that I'd be finishing by lunchtime, but obviously that3

was an estimate on my part.  I didn't expect so many objections, and I'd already4

factored in the objections, and this afternoon - our case manager is looking at this5

right now - but there has been an extreme amount of time spent on objections from6

Defence counsel and we've been dealing with those.  So I'm going to try and proceed7

as efficiently as possible and I aim to try and finish by today's session.  If not, I8

would only have 15 minutes for the next session.9

(Open session at 3.30 p.m.)10

THE COURT OFFICER:  (Interpretation)  Mr President, we are in public session.11

PRESIDING JUDGE EBOE-OSUJI:  Please proceed, Mr Garcia.12

(Playing of audio-clip KEN-OTP-0026-4371)13

MR GARCIA:14

Q.   Now, Mr Witness --15

PRESIDING JUDGE EBOE-OSUJI:  All right.16

MR GARCIA:  Oh, yes.17

PRESIDING JUDGE EBOE-OSUJI:  We'll go back to private session.18

(Private session at 3.33 p.m.) * Reclassified into Open session19

THE COURT OFFICER:  (Interpretation)  We are in private session, Mr President.20

PRESIDING JUDGE EBOE-OSUJI:  Thank you.21

MR GARCIA:22

Q.   Now, Mr Witness, (Redacted)23

(Redacted) at what date this -- Mr Sang24

would have stated these things (Redacted)?25
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A.   Possibly towards March.1

Q.   Now, I understand that we look at lines 41 to 43 and it says, "The ODM and2

PNU parties were given the opportunity to talk with their leaders.  Today3

President Kibaki and Honourable Raila Odinga and Kofi Annan are meeting to4

discuss things."5

Do you remember when that would have happened, in what month in 2008?6

A.   Possibly towards March, around March.7

Q.   Thank you, Mr Witness.  And from what you've heard, are you able to tell us8

on what show Mr Sang would have been -- would have said these things that we see9

here in the translation?10

A.   I cannot tell if he was making announcement or he was in his usual show.11

Q.   Okay.  So you can't tell whether if it was on Lene Emet or if he was making12

announcements at that point?  Is that -- is that what I'm -- what we're -- we have to13

understand?14

A.   Possibly Lene Emet.15

PRESIDING JUDGE EBOE-OSUJI:  Have we established, Prosecutor, that it was16

indeed Mr Sang that was speaking and what lines are we looking at in the transcript?17

I know it's been assumed that it was him.18

MR GARCIA:  I understand that there is already an agreement as to the identity of19

the accused, but unless -- I imagine that Mr Kigen-Katwa would be able to stipulate20

that when the witness is speaking about Mr Sang, it is Mr Joshua Arap Sang who is21

sitting here, accused.22

PRESIDING JUDGE EBOE-OSUJI:  Witness, whose voice was it you just listened to23

in the last segment.?24

THE WITNESS:  Mr Joshua Sang, Sang's voice.25
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PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Can you look at the document1

appearing. (Redacted)2

(Redacted)?3

THE WITNESS: (Redacted).4

PRESIDING JUDGE EBOE-OSUJI:  And that would be on the page at the bottom of5

which we see the inscription KEN-OTP-0102-0425?6

THE WITNESS:  Yes, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

Mr Garcia, please proceed.9

MR GARCIA:10

Q.   Now, Mr Witness, thank you for those clarifications.  I'd like to move to11

another subject.  I understand that at one point in time you did (Redacted)12

(Redacted).13

A.   Yes, your Honour.14

Q.   Do you remember when you would have (Redacted), the month?15

A.   It was (Redacted).16

Q.   You said it was (Redacted).  Do you remember the month, if you can?17

A. (Redacted).18

Q.   Thank you, Mr Witness.  Do you remember how it is that you were contacted19

by (Redacted) to come (Redacted)20

(Redacted)?21

A. (Redacted),22

I was approached by a lady, (Redacted)23

(Redacted) and she was asking me to -- to come (Redacted).24

Q.   Can you tell the Court what is the --25
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MR KIGEN-KATWA:  Mr President, I just -- there is -- as you recall, Mr President,1

we are concerned with the date, and if we look at page 103, line 15, there is date2

which is -- I don't think that's what the witness said, and if -- it says "towards March,"3

and I don't think that's what the witness said.  If we could have that -- because4

December 2007 could be towards March.  So could November '07.  If that date could5

be corrected.  I think it should have been -- I think the witness said, "around March."6

PRESIDING JUDGE EBOE-OSUJI:  What line are you talking about?7

MR KIGEN-KATWA:  Page 103, line 15, Mr President.8

PRESIDING JUDGE EBOE-OSUJI:  Can you look at line 21.9

MR KIGEN-KATWA:  That's okay, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  Please proceed, Mr Garcia.11

MR GARCIA:12

Q.   Now, Mr Witness, can you please tell the Court who is this lady that contacted13

you?14

A.   Ms (Redacted).15

Q.   Is that spelled (Redacted)?16

A.   Yes, your Honour.17

Q.   Now, in order to prepare yourself (Redacted),18

(Redacted), (Redacted)19

(Redacted)?20

A.   Yes, your Honour.21

Q. (Redacted)?22

A. (Redacted)23

Q.   And who is number -- who is this person, number 3?  How did you know him?24

A.   I've known him as a (Redacted).25
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Q. (Redacted)?1

A. (Redacted)2

(Redacted)3

(Redacted).4

Q. (Redacted)5

(Redacted)6

(Redacted)?7

A.   Yes, your Honour.8

Q.   Okay. (Redacted)9

(Redacted)10

(Redacted); is that correct?11

A.   Yes, your Honour.12

Q. (Redacted)13

(Redacted)?14

A. (Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted).19

Q.   Now just so that we're clear, the recording of the rally at Kipchoge Keino20

Stadium, was this on a CD or a VHS?21

A.   It was on a VHS.22

Q.   Now, you said that you (Redacted) I think23

you stated, what would have happened in Kapsabet in the month of January during24

the post-election violence; is that correct?25
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A.   Yes, your Honour.1

Q.   And in what format was that recording?2

A.   It was in a CD.3

Q.   Now, can you tell us in relation -- I think you stated that you went – you4

(Redacted) in the (Redacted).  How many days or weeks prior to5

that – (Redacted) this material?6

A.  It was a few days. I can say it didn't take a week before I went to (Redacted) with7

them.  I went with them (Redacted).8

Q.   Now, can you just explain how -- how this -- this worked out?  You had these9

(Redacted).  Where did you go first and who did you meet?10

A. I proceeded straight (Redacted).I met Miss (Redacted)--Mrs (Redacted), and I think11

I met her in (Redacted) (Redacted).  And, of course, he -- (Redacted)12

(Redacted).  And thereafter it seems (Redacted)13

(Redacted) because thereafter, after taking notes14

from what I said after getting these materials, we -- (Redacted)15

(Redacted).  That is how -- (Redacted)16

(Redacted)17

(Redacted).18

Q.   Okay, I understand.  So, from what I understand - correct me if I'm19

wrong - you took – Ms (Redacted)20

(Redacted).  Is that the first thing that happened?21

A.   Yeah, (Redacted)22

Q.   And afterwards you say that you looked -- did you look at these, both items,23

the -- (Redacted)?24

A.   Yeah.  Yes, your Honour.25
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Q.   Now, (Redacted)1

(Redacted)2

(Redacted)?3

A.   Yes, your Honour.4

Q.   And you said (Redacted)5

(Redacted)?6

A.   Yes, your Honour.7

Q.   Can you tell us exactly (Redacted)?  Who was the8

person -- what -- what -- what politician?  Is there a politician, or several?9

A.   Mr Ruto (Redacted).10

Q.   And who would have done (Redacted)?11

A.   We were with number 4.12

Q.   I understand that (Redacted)?13

A.   Yes, your Honour.14

Q.   And am I also to understand that both of you worked on this -- (Redacted)15

(Redacted)?16

A.   Yes, your Honour.17

Q.   Now, (Redacted) was it typewritten or18

was it a handwritten document?19

A.   First it was handwritten, but later on a typewritten copy was made.20

Q.   Who made the typewritten copy?21

A.   It was (Redacted).22

Q.   And when did you obtain this typewritten copy?23

A.   After -- after -- I think we confirmed.  I remember confirming that it24

corresponded with what we had -- and we had written by hand and we appended25
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our signatures before we went to -- before we went to meet (Redacted).1

Q.   Now, I just want to make sure, on the typewritten version, did you have a2

chance to re-read that and verify that it was -- that it corresponded to what had been3

written down, handwritten?4

A.   Yes, your Honour.5

Q.   Did it correspond (Redacted)?6

A.   Yes, your Honour.7

Q.   Now, do you remember what happened to that -- (Redacted)8

(Redacted)9

(Redacted)?10

A. (Redacted).11

Q. (Redacted)?12

A. (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

Q. (Redacted)?17

A. (Redacted).18

Q.   Now, do you remember, Mr Witness, that when you did meet the Prosecution,19

that you gave the Prosecution a document, a typewritten document, (Redacted)20

(Redacted)?21

A.   Yes, your Honour.22

MR GARCIA:  Now, just for the Court, it's tab G, and I'd solicit the help of the23

court officer so that the witness can be provided a physical document, a document24

with this.  It's KEN-OTP-0074-0373.25
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Q.   Now, Mr Witness, I understand that you've had a chance to look at the1

document.  Is that the document that you provided to the OTP on (Redacted) 2012?2

A.   Yes, your Honour.3

Q.   I understand that's your -- next to the inscription "Annex F," that is your4

signature on top of the date?5

A.   Yes, your Honour.6

MR GARCIA:  I would like to have that document introduced into evidence as a7

Prosecution exhibit, your Honour.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, any objection?9

MR KIGEN-KATWA:  Mr President, we will defer that issue to the Ruto team10

because it doesn't touch on us.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper.12

MR HOOPER:  No objection.13

PRESIDING JUDGE EBOE-OSUJI:  The document is then admitted as the next14

Prosecution exhibit.15

THE COURT OFFICER:  (Interpretation)  Mr President, document16

KEN-OTP-0074-0373, unredacted version, confidential document, except otherwise17

directed, will be marked EVD-T-OTP-00023 and will alternatively be known as OTP18

Exhibit number 23.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.20

MR GARCIA:21

Q.   Now, Mr Witness, you also mentioned (Redacted)22

(Redacted)23

(Redacted); that's correct?24

A.   Yes, your Honour.25
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Q.   Now, if you were (Redacted)1

(Redacted)?2

A.   Yes, your Honour.3

Q.   Just one question.  I understand that it was the month of January.  Do you4

have any other details as to when in January or is that -- that's the sole information5

you have as to the date of this -- of the video (Redacted)?  The6

(Redacted) video.7

A.   Early in January.8

MR GARCIA:  Your Honours, the Prosecution would like to play9

KEN-OTP-0026-4596, specific extracts for the witness.10

MR HOOPER:  Well, first of all, we don't know what those extracts are and, secondly,11

we object to this witness providing (Redacted).  I can be quite brief in terms12

of what our objections are.13

First of all, it's just been introduced by my learned friend - if I can just find my careful14

note - as a recording of "post-election violence in Kapsabet."  Unquote.  I don't15

know -- I assume my friend's watched this tape, but there is no post-election16

violence on this tape.  What the tape shows is a demonstration.  What it shows is17

people flocking into Kapsabet, we understand on 3 January, and then speeches during18

the day from various individuals, including the local district commissioner.19

That meeting ends and the thousands who have attended disperse.  It's an hour long.20

Mr Ruto is not present.  He, I'm sure, as will be accepted, was in Nairobi arguing the21

election results.  More to the point, this witness wasn't there, as we know from his22

evidence.23

So what we have, effectively, is a video with which this witness has the most tenuous24

link, and certainly not a link that really rises to the point where it would be25
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appropriate to introduce the video through him.  Not only that, but this is not the1

video, as I understand it, (Redacted)2

(Redacted).  The provenance of this video is unclear.3

The Prosecution render it to us as having been produced by -- and I've lost my note of4

who it was produced by, but essentially I think by eminent -- the eminent African5

members.  Perhaps that was the visiting committee, post-election.  That's all we6

know about its provenance.7

So we have the strange position of this witness being asked to comment on a video8

that he didn't make in respect of events that he didn't attend to and which was not9

post-election violence, in any event, but a demonstration.10

PRESIDING JUDGE EBOE-OSUJI:  But the -- at least, by the way, we have less than11

four minutes and we have to rise, and the reason is we are limited by the tape that12

records the backup tape.  So the witness has not -- we haven't seen the witness's13

reaction to the video.14

MR HOOPER:  I'm grateful.  It's the African -- may I just mention the provenance15

that was provided.  It was "The African Union Panel of Eminent African16

Personalities."  That's the full title of the provenance.17

PRESIDING JUDGE EBOE-OSUJI:  It sounds like an imposing panel.18

MR HOOPER:  An imposing panel.  I don't know if that was the Kofi Annan or19

another panel.  But there we have it.20

So we've got a position where the witness -- a video not his and an event that he did21

not attend.  That's the position.  And it's an hour long.22

Now, the Prosecution have another witness who claims he was present at this23

particular demonstration, who also purports to produce independently a video of it,24

which is strange, but that's the position.  But the point is they do have a witness in25
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their pipeline who was there and is therefore connected to the events which he claims1

he witnessed and which are visible on the -- on the video.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, we need to leave it there and listen3

to the Prosecutor in reply.4

Quickly.  You have less than three minutes to respond clearly.  We will not be5

getting to see the video today, but if you can respond to Mr Hooper.6

MR GARCIA:  I think, Your Honour, the objection is premature.  The7

witness -- well, the witness will tell you -- three minutes is a bit difficult to put in all8

my argument, obviously, but the witness will be able -- let's just start as to question of9

authenticity.10

The witness will be able to tell the Chamber how he received it. (Redacted)11

(Redacted). (Redacted)12

(Redacted).  The witness will be able to explain that to13

the Court.  So that deals with the authenticity question.  You have evidence on that14

matter.15

As for the reliability, it's extremely relevant. Mr Hooper is correct in the fact that it's16

not post-election violence on it but it's something even more important:  It's local17

Kalenjin politicians that have been mentioned by the witness throughout his18

testimony and they are speaking to crowds of people at Kipchoge Keino Stadium, and19

the things that they are saying are extremely relevant to the case.  It's animosity20

against Kibaki, it's the message that Kikuyus should be sent back to Central Province.21

It's other witnesses and other local politicians speaking about Mr Ruto being the bull22

and qualifying him as a bull, which is extremely relevant to the case.  It's the nerve23

centre of the Prosecution's case, when people are stating in an interview that Mr Ruto24

is, in other words, the leader.25
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So for all those items, your Honour - and I'm not going to go through all them,1

because there are a couple of pages on the matter - the video is extremely relevant.2

What I propose is that the witness be able to see it and first comment on whether this3

is indeed the video material (Redacted), and after the Chamber4

has heard the comments and what are being -- what is being stated in the video, then5

he can make a decision with all the facts in his possession.  It is a Chamber of three6

professional Judges, so.7

PRESIDING JUDGE EBOE-OSUJI:  The Chamber overrules the objection.  The8

video will be played for the witness tomorrow morning.9

We will bring down the -- that's the end of our proceeding for the day.  We'll bring10

down the blinds and escort the witness from the stand.11

(Closed session at 4.04 p.m.) * Reclassified into Open session12

THE COURT OFFICER:  (Interpretation)  We are in closed session.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  Please escort the14

witness.15

Witness, we will release you for the day and you join us again tomorrow.  You are16

still on the stand.  Please do not discuss your testimony with anyone.17

THE WITNESS:  Thank you.18

(The witness stands down)19

PRESIDING JUDGE EBOE-OSUJI:  Now, Mr Garcia, tomorrow morning you will20

have to end in 15 minutes; in 15 minutes.21

MR GARCIA:  I will, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  The Chamber rises.23

(The hearing ends in closed session at 4.05 p.m.) * Reclassified into Open session24

RECLASSIFICATION REPORT25
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Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September1

2013, and the instructions in the email dated 17 January 2014, the version of the2

transcript with its redactions becomes Public.3

CORRECTION REPORT4

The Court Interpretation and Translation Section has made the following corrections5

in the headers and in the transcript:6

*Page 2 line 37

“Witness:  KEN-OTP-P-0269” is corrected by “Witness:  KEN-OTP-P-0268”8
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