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International Criminal Court1

Trial Chamber V(a) - Courtroom 12

Situation:  Republic of Kenya3

In the case of The Prosecutor v. William Samoei Ruto4

and Joshua Arap Sang - ICC-01/09-01/115

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia6

and Judge Robert Fremr7

Trial Hearing8

Tuesday, 5 November 20139

(The witness enters the courtroom)10

(Upon commencing in open session at 9.36 a.m.)11

THE COURT USHER:  The International Criminal Court is now in12

session.  Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  Court officer,14

please call the case.15

THE COURT OFFICER: (Interpretation) Thank you, Mr President.16

Situation in the Republic of Kenya, in the case of The Prosecutor versus17

William Samoei Ruto and Joshua Arap Sang, case number ICC-01/09-01/11.18

We are in public session, Mr President.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  Appearances20

remain the same, I take it?21

MR GARCIA:  The Prosecution, yes, one addition, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  One addition.  All right we move on.23

Defence?24

MR HOOPER:  No change, your Honour.  Thank you.25
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MR KIGEN-KATWA:  No change, Mr President.1

PRESIDING JUDGE EBOE-OSUJI:  And victims counsel?2

MR NARANTSETSEG:  Orcholon Narantsetseg for victims.  Just one3

piece of information, your Honour, our case manager will be absent4

throughout this week.5

PRESIDING JUDGE EBOE-OSUJI:  All right.  Okay.  Thank you.  The6

witness is in and in a short while we will get on with the continuation7

of the cross-examination.  But before that, a quick two items to deal8

with.  One is the, again, we retain our exceptional measures regime of9

one hour lunch break.  I think it's better for us to say we'll do that10

for the rest of the week so we he can hopefully complete the two11

witnesses we already have indicated to finish by the end of this week,12

and the Prosecutor, you will update us, not now, but during lunch --13

after the lunch break, on developments or your inquiries as to14

possibility of bringing the next witness, the second witness after this,15

for -- earlier than indicated yesterday.16

We'll do that after the lunch break.17

But we want to render our reasons for the Ruto Defence --18

decision on Ruto's Defence request for excusal of Mr Ruto from presence19

at trial this week.20

I'll read out the reasons.21

On Friday, 1 November 2013, the Defence counsel for Mr Ruto22

requested that Mr Ruto be excused from presence in the courtroom this23

week.  Submissions were heard, largely in private session in the course24

of which the Defence listed a number of commitments, including meetings25
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at the international level of both Mr Ruto, as the deputy president of1

Kenya, and of Mr Kenyatta, the president himself.  The meetings in which2

the president is involved outside the country would, we were informed,3

require Mr Ruto's presence in Kenya as the deputy head of state to take4

care of the country while the president is away.5

It was a submission of the Defence that arrangements were made6

for these meetings on the understanding that there would be no court7

sitting this week, in other words we would be in recess this week.  The8

Defence submitted that an adjournment is not an option as a witness is9

now testifying at the court.  The Defence undertook to provide a waiver.10

Both the Prosecution counsel and the counsel for victims opposed the11

request, arguing that if it is granted, the excusal would become the rule12

rather than the exception.  The Chamber granted the request.13

The Chamber is of the view that granting this request is within14

its discretion in relation to the application of Article 63(1) of the15

Rome Statute.  In particular, the international meetings which Mr Ruto or16

the president of Kenya is going to attend involve matters of importance17

to Kenya and to other countries in the region.  They were planned when18

the schedule for the trial did not foresee hearings in the present week.19

Given the level at which the meetings are held, cancellation or20

postponement of those meetings would not be an easy option for the states21

involved.  The Chamber is satisfied that the circumstances are22

exceptional.  In arriving at its decision, the Chamber had adverted its23

mind to the criteria indicated by the Appeals Chamber in its recent24

decision in the appeal of the Ruto excusal request.25
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In this Chamber's view, all those criteria were met by the1

circumstances of the current excusal.  Mr Ruto has provided a waiver, and2

the Chamber is satisfied that his rights will be fully ensured through3

the representation of his counsel.  It is for these reasons that the4

Chamber granted the request of Mr Ruto.  That is the Chamber's ruling.5

We will now proceed with the cross-examination of the witness,6

cross-examination by Mr Kigen-Katwa.7

Witness, welcome back.  Mr Katwa will continue his8

cross-examination.9

THE WITNESS:  Yes, your Honour.10

WITNESS:  KEN-OTP-P-0268 (On former oath)11

PRESIDING JUDGE EBOE-OSUJI:  Mr Katwa, we are in open session.12

Do we remain there?13

MR KIGEN-KATWA:  Yes, Mr President, please.14

PRESIDING JUDGE EBOE-OSUJI:  Okay.  Please proceed.15

QUESTIONED BY MR KIGEN-KATWA: (Continuing)16

Q.   Mr Witness, at the close of the last session, I was taking you17

through the translation done by the Prosecution, the English version of18

it, KEN-OTP-0026-4371, and I was referring you specifically to given19

paragraphs.20

MR KIGEN-KATWA:  If the witness could be availed the translation,21

please, court officer.22

Q.   Now, Mr Witness, I am requesting that you go to page 9, page 9 of23

that document, and that is --24

MR KIGEN-KATWA:  And for the court officer, for ease of reference25
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it is KEN-OTP-0102-0433.1

Q.   Now, Mr Witness, I would like to take you to line 337.  Can you2

see that, Mr Witness?3

A.   Yes.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, is the document5

uploaded on the monitor?  Can we have it up, please?6

THE COURT OFFICER:  Mr President, the document is about to be7

uploaded on the monitor, but we just realised it's a confidential8

document so I don't know if we should -- we will not display it to the9

public in that case.10

PRESIDING JUDGE EBOE-OSUJI:  We will limit the display to the11

courtroom.12

THE COURT OFFICER:  The document is now visible on your screens.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you.14

MR KIGEN-KATWA:  Your Honour, it is in tab 8, count number 22.15

Q.   Now, Mr Witness, I would like you to confirm that what I am16

reading is what you can see in that line, 337, and I'll start with the17

last -- the last sentence in page -- in line 335 where he says, "you18

should teach us --"19

PRESIDING JUDGE EBOE-OSUJI:  One second, please.  One second,20

Mr Kigen-Katwa.  We need to go into private session.21

(Private session at 9.48 a.m.)22

THE COURT OFFICER:  We are in private session, Mr President.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you.24

Mr Kigen-Katwa, (Redacted)25

26
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(Redacted)1

MR KIGEN-KATWA:  Mr President, my intention was just to read out2

the sentence, confirm from him that is what it states, (Redacted)3

(Redacted)4

(Redacted).  That this is an5

indicator of how the programme used to be run, Mr President.6

PRESIDING JUDGE EBOE-OSUJI:  What I'm asking (Redacted)7

(Redacted)8

MR KIGEN-KATWA:  It was, Mr President, yes.9

PRESIDING JUDGE EBOE-OSUJI: (Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted), let us remain14

in private session.15

MR KIGEN-KATWA:  Thank you, Mr President.  I didn't intend to ask16

(Redacted) I'm happy to go on in the private session.17

Q.   Mr Witness, could you confirm that what I'm reading is an18

accurate representation of what is written by the Prosecution?  He says,19

(* As read) "You should -- should teach us more about this because there20

are talks of power sharing.  J Arap Turgot (* phon) from Maryland says21

that we need to know more.  Thank you very much.  I think that when Grace22

comes tomorrow with the lawyers, they will teach -- they will tell us23

more about the grand coalition.  They will tell us what it means, how it24

will work, and what the law says about it.  So let me leave that to25

26
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Grace, who will educate you in the programme of -- on lawyers."1

Can you see that, Mr Witness?2

A.   Where?  On -- yes, yes.3

Q.   Mr Witness, you can confirm from that text, it is evident from4

line 330 that it is Mr Sang that is speaking, you can see that,5

Mr Witness?6

A.   Yes.  Yes.7

Q.   And Mr Witness, lastly, you will confirm that what Mr Sang is8

saying is that where he's not well educated on, he will have9

professionals to come and teach.  In this case it is about coalitions,10

isn't it?11

A.   Yes.12

Q.   Now, Mr Witness, I want to take you to a different document.  But13

before I go there I want to ask you to the best of your recollection, in14

how many languages was Lee ne emet programme conducted?15

A.   Not getting you clearly.16

Q.   Mr Witness, the Lee ne emet programme was conducted in what17

language?18

A.   Kalenjin.19

Q.   Now, the more particular of my question is, was it only in20

Kalenjin or do you have recollection of it having been conducted in any21

other language, Mr Witness?22

A.   I don't have recollections of any other language.23

Q.   And so it is your testimony that it was, to the best of your24

recollection, and I respect your recollection, that to the best of your25

26
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recollection it was conducted only in Kalenjin?1

A.   Yes.2

MR KIGEN-KATWA:  Mr President, I would like to take the witness3

to tab 16 of our bundle, and if the court officer could assist me to pass4

on the document to him.  For the court officer, it is KEN-D11-0012-0110.5

And for the record we will be also playing audio reference6

KEN-D11-0011-0029.7

With your permission, Mr President, I would like to play the8

audio related to that item, timestamp 228 to 248, two minutes and 289

seconds to 2 minutes and 48 seconds, and with that audio I will be able10

to extract the date and the substance of what I want.  May I apologise,11

it is actually timestamp 2.04, 2 minutes and 4 seconds to 2 minutes and12

48 seconds, sorry.  I'm sorry, Mr President, we are having a problem.13

I'm told there is something that needs to be done.14

THE COURT OFFICER:  Mr Kigen-Katwa, can we try it once more?15

Mr President, with your permission, we will try and show it from16

our Bench, maybe it works.  And in the meantime, we have a technician17

that will be coming to help us.18

PRESIDING JUDGE EBOE-OSUJI:  So you play it from your station19

there?  All right.20

MR KIGEN-KATWA:  I request to have timestamp 2.04 to 2.48 played,21

please.22

Q.   Mr Witness, as -- I will request that you go to page 1, are you23

in page 1?  I'm told it's working now from our end.  We could try to play24

from our end, if it's okay the --25

26
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THE COURT OFFICER:  We are going to try and show it from our1

monitor now.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, while they are3

trying to sort out the technology of it, did you say you were referring4

the witness and presumably everybody else to certain documents?5

MR KIGEN-KATWA:  Yes, Mr President.  I wanted to invite everybody6

to KEN-D11-0012-0111.7

Q.   Mr Witness, that is page 1 of the document you have just been8

given where the second paragraph starts with the words, "Yes, Kalenjin9

listener."  Can you see that, Mr Witness?10

A.   Page 1?  Yes, I'm in page 1.11

Q.   Can you --12

PRESIDING JUDGE EBOE-OSUJI:  (Microphone not activated)13

MR KIGEN-KATWA:  Yes, Mr President.14

Q.   Can you see that, Mr Witness?15

A.   Yes.16

Q.   Now, (Redacted)17

(Redacted)18

(Redacted).  You can see that, Mr Witness?19

A.   Yes.20

Q. (Redacted)21

(Audio clip played)22

MR KIGEN-KATWA:23

Q.   Mr Witness, you've seen -- (Redacted), isn't it?24

A.   Yes, your Honour.25

26
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Q.   I will read paragraph 2 and paragraph 4 and if you could confirm1

me (Redacted), is that okay,2

Mr Witness?3

A.   Yes.4

Q.   Paragraph 2 says this:  (* As read) "Yeah, Kalenjin listener,5

wherever you are tuned in this evening, today I have with me guests with6

whom we are going to hold discussions in Kiswahili.  We will be7

discussing this country's politics as well as -- as -- we will be8

discussing this country's politics, as we all wish to establish this9

nation's political landscape.  I have here with me scholars of political10

sense whose specialty is to describe politics.  I want to tell you that11

we will be using Kiswahili language in our discussion.  I am --" then12

paragraph 4, "I am expecting every one of you to have listened --"13

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, are you observing14

the pace, it looks like you're reading too fast.15

MR KIGEN-KATWA:  I will be slower, Mr President.  I apologise for16

that.17

Q.   Then line -- paragraph 4, Mr Witness, states: (As read) "I'm18

expecting every one of you to have listened very well to what we have19

said.  He is like that.  And I want you to understand and stay in peace20

as today is the day whereby everyone is thinking about peace.  Our21

people, now we are going to talk for more than two hours with the guests22

that I have told you about, Mr Joe Magut and Mr Mutahi Ngunyi.  You will23

have a chance to know them in a short while."24

Can you see that, Mr Witness?25

26
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A.   Yes, your Honour.1

Q.   Now, Mr Witness, could you confirm first of all that you realise2

that this programme was conducted in Kiswahili?3

A.   Yes, your Honour.4

Q.   You also confirm that Mr Sang is pleading for peace, isn't it?5

A.   Yes.6

Q.   Now, Mr Witness, I want you to turn over the page to the first --7

to the page immediately before the one you've just looked at.  Can you do8

that, Mr Witness?  Could you please tell the Court the date you can see9

as the date of recording?  Can you see that, Mr Witness?  Mr Witness,10

that would be the very first page.11

A.   Okay.  21st, the 9th month, 2007.12

Q.   The recording is of 21 September 2007.  Mr Witness, from your13

knowledge of Kenya and the elections of 2007, could you please confirm14

that that was about four months before the elections?15

A.   Yes.16

Q.   Now, Mr Witness, I want to take you to another excerpt of the17

same --18

MR GARCIA:  Your Honour, I don't want to interrupt my colleague19

but I just want the record to be clear.  Is the question that we are20

asking the witness whether that date is four months or whether the21

recording, what has just been read, would have been dated at that time?22

Because I think that's the crucial question as to relevancy.  When was23

this recording made?  Is it made in September?  Because all we have is a24

date on the first page.  There is no independent evidence.  So I think25

26
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that has to be cleared up before we move on.1

PRESIDING JUDGE EBOE-OSUJI:  I realise that.  Counsel for the2

Defence has not suggested that that is the date -- has not suggested3

through this witness that it is the date of the recording.  So far, he4

wanted to establish, I take it, that 21 of September 2007 is about four5

months before the election.  That is all we have for now.  We do not any6

suggestion that the recording is of that date, certainly not a suggestion7

put to this witness.8

MR KIGEN-KATWA:  Thank you very much, Mr President.  The point is9

really that this recording predated the elections.10

PRESIDING JUDGE EBOE-OSUJI:  Now you're saying that.  Now you're11

now suggesting that -- you're now putting a date on the recording.12

That's what I was trying to calm Mr Garcia down, that you haven't done,13

but you've done it so we will have to have independent evidence of it,14

apart from a pro forma sheet that appears on top of the translation.15

MR KIGEN-KATWA:  Mr President, with your permission, I'll come16

back to that issue of the date in a while.  I'll try to run through the17

transcript and locate where the date could have been said.18

PRESIDING JUDGE EBOE-OSUJI:  So for the record we do not now have19

evidence of a date of the recording.20

MR KIGEN-KATWA:  I would say for now we have a contest as to the21

date of the recording, Mr President, but I'm happy with that.  Either way22

I'm okay.23

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.24

MR KIGEN-KATWA:25
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Q.   Now, Mr Witness, I want to take you to page 15 of the same1

translation.2

MR KIGEN-KATWA:  And for the court officers, it is3

KEN-D11-0012-00 -- 0125.  And I would request to play timestamp 224

minutes 15 seconds to 23 minutes 48 seconds.5

Now, Mr Witness, just before it is played, I would like you to go6

to page 14 into page 15.  Can you see that, Mr Witness?7

A.   14, yes.8

Q.   Mr Witness, I will want you to please follow the translation at9

page 14, which is the Kiswahili version of it, up to where it ends, and10

then we will compare it to the English translation which is at page 15.11

Is that okay, Mr Witness?12

A.   Yes.13

Q.   If we could --14

PRESIDING JUDGE EBOE-OSUJI:  You meant the transcription at15

page --16

(Audio clip played)17

MR KIGEN-KATWA:  Is that already 48?  I think it's not yet.18

Q.   Mr Witness, you can follow it?19

A.   Yes.20

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, before the tape was21

played, I was saying what you were saying is that what appears from page22

14 and runs over to page 15, is transcription in Kiswahili, isn't it?23

MR KIGEN-KATWA: Yes, Mr President.24

PRESIDING JUDGE EBOE-OSUJI:  All right.25

26
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MR KIGEN-KATWA:  I'm sorry.  I spoke --1

PRESIDING JUDGE EBOE-OSUJI:  You had said translation.2

MR KIGEN-KATWA:  I'm sorry, Mr President.  It's the3

transcription.4

(Audio clip played)5

MR KIGEN-KATWA:  Court officer, if you could kindly just start6

again at 22.15 so that the witness can follow.7

(Audio clip played)8

MR KIGEN-KATWA:9

Q.   Mr Witness, you were able to follow that, isn't it?10

A.   Yes, your Honour.11

Q.   Now, I want to ask you four questions on that issue.  The first12

one, Mr Witness, is you will confirm that unlike the first part of it,13

Mr Sang is now conducting the interview in Kiswahili, isn't it?14

A.   Yes.15

PRESIDING JUDGE EBOE-OSUJI:  First of all -- can you hold.  Let's16

confirm that the witness can recognise the voice of Mr Sang.17

MR KIGEN-KATWA:  I apologise, actually I should have asked that18

question first.19

Q.   Mr Witness, may I ask you:  You heard the first bit that I played20

and the second bit, could you confirm if you can recognise the voice of21

the person who is conducting the interview?22

A.   It is Mr Sang.23

Q.   And just for record again, the first part of it, he spoke in what24

language?25

26
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A.   Kiswahili.1

Q. (Redacted)2

(Redacted)3

A. (Redacted)4

Q.   And the second part which we've just played, timestamp 22.15 to5

timestamp 28.48 which is at page 15, what language is he using,6

Mr Witness?7

A.   Kiswahili.8

Q.   Now, Mr Witness, could you confirm that what I am reading is the9

English translation of exactly what he said?  I will read from where it's10

marked translation.  Can you see that, Mr Witness?11

A.   Yes.12

Q.   (* As read) "Thank so much.  We continue with our -- today's13

topic of the current political situation in our country, 2007, where we14

will be having elections.  It will be the third time since introduction15

of multi-party democracy, after 1997, 2002, and 2007, and things are16

going on this way and I know you are ready, but do you know there are17

people who are seeking for votes to vie for presidency as well as party?18

So when we come from there, from there, we will look at these people.  In19

Kenya we have three strong parties this year's in -- in this year's20

elections.  We have Party of National Unity, PNU; we have ODM, Orange21

Democratic Movement Party of Kenya; and ODM Kenya.  Those vying for seats22

in PNU race Mwai Kibaki; ODM, Raila Odinga; ODM Kenya, Kalonzo Musyoka.23

Looking at parties, do -- what political strengths do you -- do they have24

that they can be able to rule this country?  Studying these political25

26
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parties one by one, Mr Mutahi Ngunyi, can you tell us the strength of1

each of these political parties."  Can you see that, Mr Witness?2

A.   Yes, your Honour.3

Q.   Mr Witness, is it a fair translation of what you just heard in4

Kiswahili?5

A.   Yes, your Honour.6

Q.   Now, Mr Witness, do you know the gentleman by the name7

Mutahi Ngunyi that has been invited to this programme?8

A.   Yes, your Honour.9

Q.   Could you describe in your own words what he does?10

A.   Mutahi Ngunyi is a renowned political analyst.11

Q.   He's a renowned political analyst.  Where, Mr Witness?12

A.   In Kenya.13

Q.   And, Mr Witness, could you confirm this is the spelling of that14

Mr Mutahi Ngunyi, M-U-T-H-A-H-I (sic), that is Mutahi, and then Ngunyi15

N-G-U-N-Y-I.  Isn't it, Mr Witness?16

A.   Yes.17

Q.   Mr Witness, you also heard that in this programme there is18

another gentleman by the name Joe Magut.  You heard that?19

A.   Yes.20

Q.   Do you know him, Mr Witness?21

A.   I think he's a -- he's a lecturer.  He's a lecturer.  He's a22

lecturer, probably USIU.23

Q.   You know him to be a lecturer but you're not sure which24

university he's lecturing but you think it might be USIU?25

26
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A.   He's a lecturer.1

Q.   And does he comment on political issues, to the best of your2

recollection, Mr Witness?3

A.   Yes.  I've seen him in the TV.4

Q.   And would you describe him also as a political analyst, the same5

way you described Mr Mutahi Ngunyi, Mr Witness?6

A.   Yes.7

PRESIDING JUDGE EBOE-OSUJI:  And counsel, what is USIU?8

MR KIGEN-KATWA:9

Q.   Mr Witness, let's start first of all by putting on record the10

spelling of Mr Magut, then you'll explain to the Court what USIU is.11

Could you confirm that Joe is J-O-E, the usual way we write in English?12

Mr Witness, we are just dealing with spelling.  We should be able to --13

PRESIDING JUDGE EBOE-OSUJI:  Counsel, with spelling we will14

accept it.  If you know the spelling, you can put it on the record so we15

don't waste seconds trying to get it out of the witness.16

MR KIGEN-KATWA:  I appreciate that.  Joe is J-O-E, and Magut is17

M-A-G-U-T.18

Q.   Now, Mr Witness, you said USIU.  I will propose what it means and19

you will agree with me or disagree.  Does USIU mean United States20

International University?21

A.   Yes, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  Based where?23

MR KIGEN-KATWA:24

Q.   Where is it based, Mr Witness?25

26
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A.   It is in Nairobi.1

Q.   It is in Nairobi, Kenya.  Now, Mr Witness, from that passage that2

I've just read out to you, could you confirm that Sang uses the words,3

and I'll quote what he says, "In Kenya we have three strong parties in4

this year's elections."  Could you confirm that that's what he says?5

Mr Witness you can see that at page 15 somewhere in between that text.6

Can you see where --7

A.   Yes, yes.8

Q.   You confirm that Mr Sang said, "In Kenya we have three strong9

parties in this year's elections"?10

A. Yes.11

Q.   Could you also confirm that he goes on to say that each of them,12

he's seeking what political strengths do they have to be able to rule13

this country, can you confirm that he says that also?14

A.   Yes.15

Q. Mr Witness, could you confirm that on the face of that document,16

you can see that Mr Sang is referring to elections that are yet to come?17

A.   Yes.18

Q.   In other words, Mr Witness, this interview is done before the19

2007 elections, isn't it?20

A.   Yes.21

Q.   Mr Witness, could you confirm that from this text, Mr Sang does22

not say -- does not give ODM any distinction in terms of strength as a23

political party?  Mr Witness, I can ask the question again if you prefer24

that I ask you again.25

26
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A.   No.  I was trying to reread it.  Yeah.  He doesn't give any party1

preferential treatment.2

Q.   Thank you very much, Mr Witness.  And could you confirm that on3

the face of it, to the best of your knowledge of Kenya, to the best of4

your knowledge of Mr Mutahi Ngunyi and Mr Joe Magut, Mr Sang invited5

professionals to the station for purpose of explaining themselves to the6

listenership of Kass FM?7

A.   Yes.8

Q.   Mr Witness, the last question I want to ask you on that issue,9

and then I leave it, is:  Do you agree with Mr Sang when he says that in10

Kenya we have three strong parties in this year's elections?  Do you11

agree with him that, in fact, prior to the 2007 elections, there were12

actually substantially three strong parties?13

A.   Yes.14

Q.   Thank you very much, Mr Witness.15

Mr President, I pray to produce the audio and the transcript into16

evidence as a -- as Sang's Defence exhibit, please.17

PRESIDING JUDGE EBOE-OSUJI:  Any objection?18

MR GARCIA:  Your Honour, just the usual caveat, of course,19

concerning the translation.  Obviously we haven't had a chance to look at20

the transcription or the translation, so we will look into that matter,21

but it seems that the witness has recognised the voice of Mr Sang so we22

have that evidence, and I understand the threshold for evidence is very23

broad.24

PRESIDING JUDGE EBOE-OSUJI:  The video -- sorry, the audio,25

26
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audio, and the transcripts and the translation will be tendered into1

evidence -- accepted into evidence, rather, as the next exhibits for the2

Sang Defence.3

THE COURT OFFICER:  Thank you, Mr President.  The audio4

KEN-D11-0011-0029 will bear the number EVD-T-D11-00010.  And will also be5

known as Sang Defence Exhibit number 10.6

The document KEN-D11-0012-0110 will bear the number7

EVD-T-D11-00011 and will also be known as Sang Defence Exhibit number 11.8

Thank you.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.10

Mr Kigen-Katwa, (Redacted)11

(Redacted).  We would have done that in public12

session but we can proceed.13

MR KIGEN-KATWA:  Thank you, Mr President.14

Q.   Mr Witness I would like us to move on to a different issue.15

MR KIGEN-KATWA:  And I thank my learned colleague for the16

Prosecution on accepting that as exhibit.17

Mr President, I would like to make reference to item in tab 23,18

count number 39, and I request for the assistance of the court officer to19

give the witness the relevant bundle.  For the court officer, the20

video -- the audio, rather, that we will be playing is KEN-D11-0013-0023,21

and the transcript together with the translation is reference22

KEN-D11-0013-0024.23

PRESIDING JUDGE EBOE-OSUJI:  Did you say we are at tab 23?24

MR KIGEN-KATWA:  Yes, Mr President, tab 23, count number 29 --25

26

ICC-01/09-01/11-T-66-Red-ENG WT 05-11-2013 20/119 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 21
Questioned by Mr Kigen-Katwa (Continuing)

Wednesday, 06 November 2013 Case No. ICC-01/09-01/11

39.  Mr President, (Redacted)1

(Redacted)2

PRESIDING JUDGE EBOE-OSUJI: (Redacted)3

(Redacted)4

(Redacted)5

MR KIGEN-KATWA:  For the Prosecution, (Redacted)6

(Redacted)7

(Audio clip played)8

MR KIGEN-KATWA:9

Q.   Mr Witness, (Redacted)10

(Redacted)11

A.   Yes.12

Q.   Okay.  We will start again. (Redacted)13

(Redacted)14

(Audio clip played)15

MR KIGEN-KATWA:  Mr President, may I apologise, first of all,16

I said there is a transcription and translation.  This one was17

directly -- translated without a transcription.  I need to make that18

apology to both the courts and to my learned colleagues.19

Mr President, with your permission I would also like to play20

another timestamp on the same issue, then I can ask -- summarise the21

questions that I have, and the timestamp is 23.59 to 29.23.22

Q.   Mr Witness, you followed the first section, isn't it?23

A.   Yes.24

Q.   If you could follow the next one, if you don't mind, please,25

26
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starting from Kass FM, Sang, Kass FM, ah, no -- you can see that,1

Mr witness, at page 1?2

A.   Yes, yes.3

Q.   Okay.  We are playing the audio now.  If you could just follow4

it, please.5

(Audio clip played)6

MR KIGEN-KATWA:7

Q.   Mr Witness, are you still following?8

A.   Yes.9

Q.   Okay.  Thank you, we go on.10

(Audio clip played)11

MR KIGEN-KATWA:12

Q.   Now, Mr Witness, the first question I wish to ask you is do you13

recognise the voice of the person who is hosting the programme?14

A.   Yes, your Honour.15

Q.   Could you tell the Court what is -- whose voice, if you16

recognise, please?17

A.   Joshua Sang.18

Q.   Mr Witness, could you confirm from page 1 that this broadcast is19

made 27 days before elections?20

A.   Yes.21

Q.   And you are saying yes based on the fact that that statement is22

inside the explanation of Mr Sang in the broadcast, isn't it, Mr Witness?23

A.   Yes, your Honour.24

Q.   Mr Witness, may I ask you:  Did you listen to this programme when25
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it was aired, by any chance?1

A.   I don't remember.2

Q.   Mr Witness, at page 2, some words were used by Mr Sang.  One of3

them is "its national governing council." (Redacted)4

(Redacted)5

A.   National?  Of the party?6

Q.   Mr Witness, if you look at the last paragraph starting with Sang7

into brackets laughs, at page 2, you can see that at page 2 at the8

bottom, where Sang into brackets laughs, (* As read) "That is why we9

are -- why we are learning today."10

A.   I've seen it.11

Q.   So, Witness, if you see the next two lines of that sentence at12

the end you will see, "its governing council."  Can you see that?13

(* As read) "If tomorrow it cause its national governing council, what14

are you going to decide?"  You can see that?15

A.   Yes.16

Q.   Do you confirm that that was said in English?17

A.   It is written in English.18

Q.   I understand. (Redacted)19

(Redacted)20

A.   Yes.21

Q.   Would you also confirm that the next line where he says:22

(* As read) You do not know. If you do not have any stakes in a party,23

it's useless." (Redacted)24

(Redacted)25
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A.   You do not -- yes, yes.  Yes.1

Q.   And do you recall that he used the word "stake" also in English?2

A.   Can I really recall? No, I can't recall.3

PRESIDING JUDGE EBOE-OSUJI:  Can we play that again for him?4

(Audio clip played)5

MR KIGEN-KATWA:6

Q.   Mr Witness, you've heard the use of the word "stake," isn't it?7

A.   Yes, I've heard it.8

Q.   Now, Mr Witness, I want to move on to what is -- there is an9

advertisement as you can see at the end of page 2, and then I want you to10

follow what I'm going to play, which is contained in page 3, then we11

finish with the questions.12

(Audio clip played)13

MR KIGEN-KATWA:14

Q.   Mr Witness, you've seen the -- you've seen the translation as15

well, and I will read to you the first part of the translation which is16

at page 1, (Redacted)17

(Redacted), is that okay, Mr Witness?18

A.   Yes.19

Q.   It says -- Mr Sang, (* As read) "Please don't touch anybody.20

Don't touch anybody.  Many people are mocking you but don't mind.21

Persevere.  You have persevered for four years, and they are coming, they22

-- you have persevered for four years.  And they are coming to an end.23

We have 27 days to go.  Only 27 days can make you be so angry to the24

extent that you could be jailed or put you under other unpleasant25
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circumstances, so let us persevere and know that we are all in Kenya.1

Let us all love one another, love those other people because the votes2

that we want -- if you are in PNU, you need votes from everyone; in ODM,3

you need votes from everyone; in ODM Kenya, you need votes from everyone;4

or any of the other parties, I will tell you, you need votes from5

everyone.  What is important at this time is to love the entire community6

of Kenya and bring them close.  Bring all your friends close.  If there7

are some who are doubtful, bring them close.  Tell them we are all8

together.  Although I know there are many issues people are -- people --9

there are many issues people are bringing forth to sow fear here among10

the communities of Kenya, I tell you this time -- I tell you, this time11

stand firm and persevere.  This time, as many people have said, the12

country of Kenya is depending on the Kalenjin community because it is13

said that the Kalenjin has a heart of empathy.  This Kalenjin has a heart14

that will not -- will see things and say this is excess, so this is a15

time to impress that state of empathy.  Ignore other things and save the16

country.  Let us not be counted among those who destroy our country.  Let17

us protect it."  Can you see that, Mr Witness?18

A.   Yes.19

Q.   Mr Witness, (Redacted)20

(Redacted)21

A.   Yes.22

Q.   Sorry, you were a bit far from the --23

A. (Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

Q.   Thank you very much, Mr Witness.  Yeah, (Redacted)5

(Redacted).  But basically you are saying, (Redacted)6

(Redacted)7

(Redacted)8

A.   Yes, your Honour.9

Q.   Now, Mr Witness, I would like to take you to the next page where10

a caller is calling in and if we could -- if we could just go to page 211

where the caller is introducing himself?12

PRESIDING JUDGE EBOE-OSUJI:  Before you do that, please,13

Mr Kigen-Katwa.14

Witness, (Redacted)15

(Redacted)16

THE WITNESS:  Yes, your Honour.17

PRESIDING JUDGE EBOE-OSUJI: (Redacted)18

(Redacted)19

(Redacted)20

THE WITNESS:  Yes.  Like if you go back to -- what line is that?21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted).1

PRESIDING JUDGE EBOE-OSUJI: (Redacted)2

(Redacted)3

THE WITNESS:  Exactly.4

PRESIDING JUDGE EBOE-OSUJI:  All right. (Redacted)5

(Redacted)6

THE WITNESS: (Redacted).7

PRESIDING JUDGE EBOE-OSUJI:  You have not.8

THE WITNESS:  Yes.9

PRESIDING JUDGE EBOE-OSUJI: (Redacted)10

(Redacted)11

MR KIGEN-KATWA:12

Q.   Mr Witness, we can deal with page 1 first only.13

PRESIDING JUDGE EBOE-OSUJI: Yes, we are only in the passage that14

appears at page 1. (Redacted)15

(Redacted)16

THE WITNESS: (Redacted)17

PRESIDING JUDGE EBOE-OSUJI: (Redacted).  All18

right, thank you.19

THE WITNESS: (Redacted)20

(Redacted)21

PRESIDING JUDGE EBOE-OSUJI:  Yes, yes, we see that.  That's22

obvious.  He says T-H-A-Z-T, you mean it should be T-H-A-T?23

THE WITNESS:  Yes.24

PRESIDING JUDGE EBOE-OSUJI:  All right.25

26
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THE WITNESS:  Yes, your Honour.1

PRESIDING JUDGE EBOE-OSUJI:  All right.  Is there any other2

mistake apart from those?3

THE WITNESS:  I have not spotted any others.4

PRESIDING JUDGE EBOE-OSUJI:  All right.  Thank you very much.5

I think that's it.6

Mr Kigen-Katwa, please proceed.7

MR KIGEN-KATWA:8

Q.   Now, I request, Mr Witness, that we go to page 2, (Redacted)9

(Redacted)10

I'll start with "where the caller is asking for."  Can you see that,11

Mr Witness, where he says:  "Caller, what is happening is --"12

A.   Yes.13

Q.   I'll read.  (* As read) "Caller:  What is happening is you see14

now the Luos, if it was known that we voted for Raila at Kasarani that15

time, they would have left this party we are in, the ODM party, so the16

Luos look at the person, they are not looking at the party.  That is how17

we are as well.  We want a person that we can see is wise, that we can18

follow, that will lead us well.  We do not want to follow a party as19

well.20

"Sang:  I'm asking you -- I'm asking, yes, it is true you have21

spoken well.  We look at someone who helps the people but in the party22

he's contesting under, is there anything you know about that party?  Have23

you ever sat down and asked where the party is headed and who is it24

supporting or of what service can it be to the people if they come to25
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power?1

"Caller:  I'm saying, Mr Sang, these parties that we have gotten2

into, it seems we have now moved to ODM.  We do not know where it is3

heading.  We are just following because of our own.  If it was for Ruto,4

we would not have joined it.  Yes.5

"Sang:  So you do not see anything that the party can do for you?6

Has it not said what it can do for these people?7

"Caller," after laughing, "what is happening, you see, we8

Kalenjins, we had not known before about political parties because KANU9

closed us off for a long time.  When we decided to sing," to go into10

brackets, "KANU, so now we are about to open our eyes and also listen.11

So we will learn from this one.12

"Sang:  Thanks.  That is why we are learning today that it is13

important that that in any party that you are in or any that someone14

tells you they want you to elect them under, it is important that you15

understand the party properly.  If tomorrow it calls its national16

governing council, what are you going to decide?  You know if you do not17

have any stake in a party, it's useless.  You remember when KANU was18

divided?  Some went to Mombasa and said they were -- that they are KANU19

original.  We have elected ourselves.  Another group went to Kasarani and20

announced that, no, we are the ones who are in control.  So that's -- so21

that the only determinant was the numerical strength of one side and a22

group which was full of money-minded people.  This is what held the23

party.  But now ask yourself.  I'm not saying do not elect people.  Those24

who have been sponsored by parties are your own, but what I want to ask25

26
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is have you inquired from them why they joined those parties, because I1

am aware that some people were paid to contest in different parties in2

order to give semblance of national face with the intention of showing3

people that so-and-so is such-and-such party.  It is good to know where4

the parties are heading, where they have come from, and who belongs to5

it."6

You can see that, Mr Witness?7

A.   Yes.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, hold off your9

questions to the witness, please.10

If you go back up to the third paragraph down, that begins with11

caller, I am saying, Mr Sang, you see that?12

MR KIGEN-KATWA:  Yes, Mr President.13

PRESIDING JUDGE EBOE-OSUJI:  All right.  There is a way you read14

the last line.  You need to consider it again to see whether it came out15

well.  There is an apparent mistake there.  You say the word OT.  If it16

was not an OT for Ruto.  Now you ignored the OT and looped around it.17

The point is, is that OT clearly a mistake in English?  But does it mean18

not or what else, because you have to read that message in context.19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

MR KIGEN-KATWA:  Thank you, Mr President.24

Q.   Mr Witness, you've understood that we want to know -- you can see25

26
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that third paragraph, you can see, Mr Witness, the last (Overlapping1

speakers)...2

A. Yes.3

Q. (Redacted)4

(Redacted)5

(Redacted)6

(Audio clip played)7

MR KIGEN-KATWA:8

Q. (Redacted)9

A.   Yes.10

Q. (Redacted)11

PRESIDING JUDGE EBOE-OSUJI: (Redacted).12

THE WITNESS:  Yes.13

MR KIGEN-KATWA:  I apologise.14

Q. (Redacted)15

(Redacted)16

(Redacted)17

A. (Redacted)18

PRESIDING JUDGE EBOE-OSUJI: (Redacted)19

(Redacted)20

(Redacted)21

THE WITNESS:  Yes, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  All right.  Please continue,23

Mr Kigen-Katwa.24

MR KIGEN-KATWA:  And I thank you, Mr President.25

26
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Q.   Mr Witness, I want us to look at page 3 and I will read --1

Mr Witness, it says --2

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, sorry, I know that3

I interrupted you to fix that matter.  But you were about to take off on4

a line of questions before I did, so I don't want to distract you at all.5

MR KIGEN-KATWA:  I understand, Mr President.  Let me just ask the6

question.7

Q.   Mr Witness, for one moment if we could go to page 2, please, if8

you could go back to page 2, the one I've just read.  Now, Mr Witness,9

(Redacted)10

(Redacted)11

(Redacted)12

A.   Yes.13

Q.   Now, I want us to go to page 3 and I will read.  (* As read) I'm14

surprised that a caller said that we are in the party only because our15

Mr Ruto is in it.  So I am shocked.  You are in a party just because of16

your person.  You mean just like that, and that is all?  Well, that is17

not very bad.  It is one of the consideration.  But are you in the party18

just because of Ruto, just because Ruto is in it?  If it happens that19

Mr Ruto is not there tomorrow, will you not be there?  If we say we move20

to another party, will you follow him?  Do you have anything that prompts21

you in your heart?  You belong to a family.  For me, I belong to the22

family of Kaptesot.  I belong to Kaptesot because of blood and parents23

and everything.  I know that even if my parents disowned me, I will not24

belong to the Bittock (* phon) family, no, I belong to the Kaptesot25

26
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forever.  And now you know when you say I belong a party because of1

someone, if tomorrow he leaves, will you follow him -- will you follow2

him, and why?  Do you know that party ideology is very important?3

America, and I know that people from America will say so in due course,4

for America, to get where it is, it is because of party ideologies and5

not a person.  People take care of their party.  Like labour party,6

democrats, they know what the party stands for.  Or they just come and7

say, let's go to PNU, and you say, yes.  It appears everybody is there.8

There are many parties in it.  Do you know the sitting arrangements in9

that house or are you going and once there you find that beds have been10

prepared for others to sleep and you get an armchair to get you through11

the night?  And even ODM, I'm not talking about PNU alone, if ODM12

tomorrow you are told to come and once you are inside you are told these13

people -- these are the big parties that we know or that the people we14

know are these ones, and for you, although you voted for us, just hold15

on, let us first finish eating and if there are leftovers we can consider16

you."  You can see that, Mr Witness?17

A.   Yes.18

Q.   Mr Witness, (Redacted)19

(Redacted)20

A. (Redacted)21

PRESIDING JUDGE EBOE-OSUJI:  Okay.  We will leave it there for22

now.  I hope it's not too inconvenient.23

MR KIGEN-KATWA:  I understand, Mr President.24

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will take our morning25
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break and come back at 11.30 and Mr Kigen-Katwa will continue.  The1

blinds will come down and the witness escorted from the courtroom.2

(Closed session at 11.01 a.m.)3

THE COURT OFFICER:  We are in closed session, Mr President.4

(The witness stands down)5

PRESIDING JUDGE EBOE-OSUJI:  Court will rise.6

(Recess taken at 11.02 a.m.)7

(The witness enters the courtroom)8

(Upon resuming in private session at 11.35 a.m.)9

THE COURT OFFICER:  We are in private session, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.11

Mr Katwa, we are in private session.  Do we continue here?12

MR KIGEN-KATWA:  (Microphone not activated)13

PRESIDING JUDGE EBOE-OSUJI:  For how long, for one thing?  And14

I also want to check how we are doing with your cross-examination.15

Remember, we have one more witness that we must take before we break,16

completed, that is.17

MR KIGEN-KATWA:  Mr President, I'm very determined to finish by18

close of the day.19

PRESIDING JUDGE EBOE-OSUJI:  You're very determined to finish by20

the close of today.21

MR KIGEN-KATWA:  Yes, Mr President.22

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.  But I asked you the23

question earlier, we have been in closed session for quite a long time,24

private session for quite a long time.  When do you think we can surface25
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again?1

MR KIGEN-KATWA:2

Q.   Now, Mr Witness, you will recall that --3

PRESIDING JUDGE EBOE-OSUJI:  Mr Katwa, I said how much longer do4

we stay in private session or can you -- before we emerge to public?5

MR KIGEN-KATWA:  Mr President, of course I will be very happy if6

we go into public, (Redacted)7

Of course, my client is extremely aggrieved that he can't have his case8

heard in public.  I don't know what your Honours can do for me on that9

issue.10

PRESIDING JUDGE EBOE-OSUJI:  All right.  It's just, as we did11

with Mr Hooper, you noticed sometimes he would organise things, some12

things were safe to take in public and then we will come back to private13

and that sort of thing so people don't think we are leaving them out14

completely, but if there are aspects of the testimony that we must do in15

private session, so be it, (Redacted)16

(Redacted), we must do that in here.17

MR KIGEN-KATWA:  Mr President, you will realise that my clients's18

case, unlike that of the first accused, is a combination (Redacted)19

(Redacted)20

(Redacted).  We are hoping21

as we go along, Mr President, even beyond this witness, that that issue22

will be revisited so that my client's case can also have a public23

audience, but I -- I am -- I can live within the decision of the Court in24

terms of conducting issues that relates to his -- (Redacted)25
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(Redacted).1

PRESIDING JUDGE EBOE-OSUJI:  Yes, we will stay in the public --2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

Mindful of how he also came across on the stand about these issues.  As10

we go along, we'll see what we do with other witnesses.11

MR KIGEN-KATWA:  I'm obliged, Mr President.12

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.13

MR KIGEN-KATWA:14

Q.   Now, Mr Witness, (Redacted)15

(Redacted), isn't it,16

Mr Witness?17

A.   Yes, your Honour.18

Q.   Now, Mr Witness, (Redacted)19

(Redacted)20

PRESIDING JUDGE EBOE-OSUJI:  Okay, let's do this.  Hold on.21

Okay.  See how we do this. (Redacted)22

(Redacted).  We now established inside, the text, you23

want to deal with.  And if you are now talking about the discussion, (Redacted)24

(Redacted).  If we do need25
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to (Redacted)1

(Redacted)2

(Redacted).  If you need to read the3

English transcript, for any part, you can do that, (Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted).  Can we do that?9

MR KIGEN-KATWA:  Yes, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  Okay.11

MR KIGEN-KATWA:  Probably -- Mr President, I -- you could tell12

the witness, or I could tell him, that I will ask him questions (Redacted)13

(Redacted)14

PRESIDING JUDGE EBOE-OSUJI:  You understand that, witness?15

THE WITNESS:  Yes, your Honour.16

PRESIDING JUDGE EBOE-OSUJI:  All right.  So with that, we can go17

18

into the public session, then.19

(Open session at 11.42 a.m.)20

THE COURT OFFICER:  We are in open session, Mr President.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Please proceed.22

MR KIGEN-KATWA:23

Q.   Now, Mr Witness, you recall I was asking you the question that24

you recall that the host of what we heard was castigating a caller, isn't it?25
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A. Yes, your Honour.1

Q.   And he was very specifically telling the caller that we should2

subscribe to party ideologies as opposed to an individual, isn't it?3

A.   Yes, your Honour.4

Q.   He also castigated the witness -- the caller to the effect that5

you should not follow an individual blindly, isn't it, Mr Witness?6

A.   Yes, your Honour.7

Q.   Mr Witness, could you tell the Court who the caller was referring8

to as the person that needs to be followed?9

A.   Mr William Ruto.10

Q.   And Mr Witness, could you tell us from the totality of what you11

heard whether the host of the programme was in support of the following12

of that Mr Ruto that the caller had wanted to have supported?13

A.   It's difficult to answer this question in the sense that it takes14

a number of things.  The surrounding, what was the issues at that time.15

When he's castigating violence, what was happening at that time.  My16

understanding is that when he's saying, let's follow the party, I've got17

an understanding in the sense that Mr William Ruto had already become18

popular, so there is this metamorphosis now that now the next step is to19

look for a party where Mr Ruto will join so I think it should not be20

taken in isolation.  It depends on many issues.  But, of course, he was21

not saying let's follow Mr Ruto.22

Q.   Mr Witness, does the witness -- does the host of the programme23

recommend the following of any political party?24

A.   Come up again?25
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Q.   Mr Witness, the host makes reference to PNU, doesn't he?1

A.   Yes.2

Q.   He also makes reference to ODM, isn't it?3

A.   Yes.4

Q.   He also makes reference to ODM Kenya, doesn't he?5

A.   Yes.6

Q.   And at the end of having listed all those parties, does he7

recommend that anyone of the three parties should be the preferred party8

for his listeners?9

A.   Not from what I've read.10

Q.   Mr Witness, I want you to look at the text that I just gave you,11

page 3, if you don't mind.  If you could go to page 3.12

A.   I don't have the text.13

PRESIDING JUDGE EBOE-OSUJI:  Will the court officers kindly14

return the transcript to the witness.15

Mr Kigen-Katwa, you said page 3?16

MR KIGEN-KATWA:  Yes, Mr President.17

Q.   Are you there, Mr Witness, with the sentence starting with "Sang:18

I am surprised."19

A.   Page?20

Q.   Page 3.21

A.   Yes.22

Q.   Mr Witness, could you confirm that Mr Sang says that "I am23

shocked" in the second line?24

A.   Yes.25
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Q.   Could you explain to the Court from what you heard in the audio1

and on the translation as made what shocked him, in your own words?2

A.   The caller?3

Q.   No, Mr Sang, who is expressing shock in this page.4

A.   He's shocked by the fact that the caller don't prioritise the5

party but the person.6

Q.   And the person specifically is Mr Ruto, isn't it?7

A.   Mr Ruto.8

Q.   Now, Mr Witness, as of this date, we have all seen that it was 279

days to elections, isn't it, Mr Witness?10

A.   Yes, your Honour.11

Q.   Mr Witness, based on your knowledge, it is true that by that12

date, all candidates already were in the parties which they would use to13

contest the elections, isn't it?14

A.   Yes, your Honour.15

Q.   Including Mr Ruto was already in a party, isn't it?16

A.   Yes, your Honour.17

Q.   Which party was Mr Ruto?18

A.   That question is -- okay.  He was in KANU, at the same time ODM.19

Q.   Mr Witness, are you aware -- you had some roles or you -- at20

least you witnessed the buildup to the elections and the period around21

the elections, isn't it?22

A.   Yes, your Honour.23

Q.   And so you would know in what party Mr Ruto was contesting, isn't24

it?25
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A.   Yes, your Honour.1

Q.   Based on that information, as opposed to what you think, what2

party was Mr Ruto?3

A.   Mr Ruto was to contest in ODM party.4

Q.   Mr Witness, lastly I want to take you back to page 1 of that same5

document.  Mr Witness, are you there?6

A.   Yes, your Honour.7

Q.   You can see where it starts, (* As read) "Only 27 days can make8

you be so angry to the extent that you could be jailed or put you under9

the unpleasant circumstances, so let us persevere and know that we are10

all in Kenya."  Can you see that, Mr Witness?11

A.   That paragraph --12

Q.   That's paragraph 3, Mr Witness.13

A.   Page?14

Q.   Page 1.15

A.   Yes, only 27 days, yes.16

Q.   Mr Witness, you can see that this is what he says:17

(* As read) "Only 27 days can make you be so angry to the extent that you18

could be jailed or put you under other unpleasant circumstances, so let19

us persevere and know that we are all in Kenya."  Can you see that,20

Mr Witness?21

A.   Yes, your Honour.22

Q.   I want you to look at the last three lines of the same paragraph,23

starting with the words, (* As read) "So this is the time."24

A.   Yes.25
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Q.   Mr Witness, confirm this is what Mr Sang says:  (* As read) "So1

this is the time to impress that state of empathy, ignore other things,2

and save the country.  Let us not be counted amongst those who destroy3

our country.  Let us protect it."  Can you see that, Mr Witness?4

A.   Yes, your Honour.5

Q.   Mr Witness, you will confirm, as a matter of fact, that Mr Sang6

was pleading for peace and for the unity of the country as a Kenyan?7

A.   Yes, your Honour.8

MR KIGEN-KATWA:  Mr President, those are the questions I had in9

respect to this document and I pray to produce --10

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  One second.  Let us go11

briefly into private session for a quick minute to set the stage.12

(Private session at 11.53 a.m.)13

THE COURT OFFICER:  We are in private session, your Honours.14

PRESIDING JUDGE EBOE-OSUJI:  And Mr Kigen-Katwa, what did you say15

you want to do?16

MR KIGEN-KATWA:  Mr President, I wished to seek that the audio17

and the translation be produced as exhibits.18

PRESIDING JUDGE EBOE-OSUJI:  All right.  Beyond that, what else?19

MR KIGEN-KATWA:  That will be all on this subject, Mr President,20

and I'll move on to a different issue.21

PRESIDING JUDGE EBOE-OSUJI:  All right.  And on the different22

issue you're moving on, is it something we need to worry about doing in23

private session?  What I'm thinking here is this:  If we are going to24

(Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

MR KIGEN-KATWA:  Yes, Mr President. (Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

PRESIDING JUDGE EBOE-OSUJI:  All right.  So the summing up12

questions you say you have remaining, we can do that in public?13

MR KIGEN-KATWA:  Yes, Mr President, we can do that in public.14

PRESIDING JUDGE EBOE-OSUJI:  All right.  Then let's go back to15

the public and process the exhibits and then return later after you've16

finished your --17

MR KIGEN-KATWA:  I'm obliged, Mr President.18

MR GARCIA:  Your Honour, just, if I may, the Prosecution is19

intending on objecting to this audio recording going in as an exhibit.20

In our opinion it should go in simply as marked for identification.  One21

of the reasons, and we'll explain it, I'm not sure if it's appropriate to22

do it in public, is the chain of custody indicates that it's Mr Sang23

himself who provided these.  I'm not sure if you want hear me right now.24

I can do it immediately or we can do it in public.  That's the only point25

26
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that I wanted to point out to the Chamber, and I have just a minute of1

pleading on the matter.2

PRESIDING JUDGE EBOE-OSUJI:  All right.  Why don't we do that3

now.4

MR GARCIA:  So essentially, your Honour, the thing is that the5

Prosecution has very serious concerns about the authenticity of this6

document.  The integrity even more so.  We are presented with a document7

of about three pages, so it's obvious that it's been selected.  As8

I stated just a second ago, the chain of custody indicates that it's the9

accused himself, Mr Sang, who provided this, so what we have before the10

Chamber is a document and an audio recording.  We have no evidence either11

confirming that there have been edits made to this document or to the12

recording.13

Now, the witness has recognised the voice, the subject matter is14

relevant, we agree to that, but still, it all boils down to the fact that15

we have -- the Chamber is offered an item of evidence which seems16

incomplete.  We don't have the full audio recording.  It seems that the17

Defence counsel has selected a specific portion, we have no evidence of18

whether it's been edited or whether the integrity is there, so on that19

basis we feel that it's more cautious to have the Defence present this in20

their own case, the person who provided this item of evidence, Mr Sang,21

can come and testify and explain exactly when this was recorded, if edits22

have been made, and what is the remainder of the conversation that we are23

not a privy to, and these are important factors for the Chamber to take24

into consideration.  We shouldn't just be letting in evidence in this way25
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because in one way it's having Mr Sang testify without the disadvantage1

of being examined or cross-examined by the Prosecution.  So those are my2

submissions on the matter.3

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?4

MR KIGEN-KATWA:  Mr President, we must express profound surprise5

on the part of the Prosecution to make the argument they are making.  Let6

me first of all admit that it is true that our translation is a7

translation of a select parts of the audio.  That I will admit.  However,8

Mr President, the audio itself is complete.  It's only the passages or9

the parts that we needed to put to the witness that we translated, but10

the audio that has been availed to the Prosecution is complete, so it's11

not correct, as my learned colleague has said, that the audio is12

incomplete or that it is select.13

I would also admit that it is true that it is some of the14

broadcasts that Mr Sang obtained from the station, from the Kass FM15

station.  Mr President will recall that we are responding to a case where16

the Prosecution themselves put words in the mouth of a witness.  This17

witness himself says that the audio which we are responding to of 18th of18

February 2008 was not procured from this witness.  This witness had not19

heard of it.  This witness has also confirmed that he was given only a20

select portion of that audio and told to identify the voice and21

subsequently used to adduce evidence in respect to that portion that he22

was told to hear.  And it surprises us, therefore, when the Prosecution23

can come back and complain that there is a problem with our having to24

react to that which they have used an incompetent witness to put on25
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record.1

PRESIDING JUDGE EBOE-OSUJI:  But the Prosecution's concern is2

that -- they are not arguing about the tape that they produced.  And you3

did not object to tape -- the audio going in, as I recall it, but you4

stood on that audio to say, well, (Redacted)5

(Redacted).  So we have that.  So you did not have an issue with the6

audio tape itself as well as its authenticity and so on, as I recall it.7

If you did, then we'll see that on the record.  But we've moved beyond8

that now.  We are at the stage where you have produced a different audio9

quite apart from the one the OTP produced.  You have produced a different10

one, and they are saying they are objecting to introducing that because11

of authenticity issues.  It is for that reason that they are objecting.12

They are saying if you're going to use that audio, then they are putting13

you to the strictest proof of its provenance and integrity.14

MR KIGEN-KATWA:  In response to that bit of their contention,15

Mr President, we will maintain that Mr Sang is competent to have16

indicated to -- in terms of the chain of custody to have originated the17

document from the Kass FM station where he was working, and that to that18

extent, therefore, Mr President, we submit that we satisfy the necessary19

criteria to show that it is authentic.  I would probably that's all20

I wish to say on that issue, Mr President, for now.21

MR GARCIA:  Just if it can help the Chamber, when it has been a22

question of audio video material, one of the questions that was put by23

the Chamber is whether the witness had seen this material beforehand as24

one of the indicators of authenticity.  In this case the evidence that25
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Mr Kigen-Katwa is putting forward is not evidence.  It is led from1

Mr Kigen-Katwa himself.  So you have a recording -- and actually, we are2

not even sure if this was actually broadcasted or not at a specific date.3

There is no evidence on that matter.  There is just --4

PRESIDING JUDGE EBOE-OSUJI:  That's different from saying it is5

not evidence.6

MR GARCIA:  I understand.  The first point is that what7

Mr Kigen-Katwa says is obviously not evidence.  That's the first point.8

The second point on the question of authenticity is we have no evidence,9

no external evidence has been brought to our attention or to the Court's10

attention as to whether this was even played at the time.  I'm not sure11

if the question was even were -- posed to the witness, it might have12

been.  I know that there has been a lot of questions in this regard.  So13

that's the problem, and I think we have to be extremely cautious in this14

regard.15

Whatever goes in as evidence can be relied on by the Chamber at16

one point, so if the Defence is intending on putting in a piece of17

evidence, especially of this nature, where it's a type of self-serving18

evidence from the witness, we should be cautious on that, there should be19

evidence of some nature which would indicate that, yes, indeed, this was20

broadcasted, that we have the full transcript, that it is a recording --21

PRESIDING JUDGE EBOE-OSUJI:  We get -- we get the point.22

MR GARCIA: -- and we don't have that.  We don't have that in the23

evidence right now.24

PRESIDING JUDGE EBOE-OSUJI:  Let us not repeat the submission.25
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That's what you said before and we understood the point.1

MR KHAN:  Mr President, because this is a -- whilst it's an issue2

peculiar to Mr Sang, the principle is one, in our respectful submission,3

that has wider implications.4

Your Honour, the Bench of course is aware --5

PRESIDING JUDGE EBOE-OSUJI:  Let's go into public.  I don't see6

why we should debate this in -- continue debating it in private session.7

I thought the discussion (Redacted), but it8

looks like we are now discussing matters of evidence.  The law of9

evidence and procedure.  Can we go to the public session, please?10

(Open session at 12.03 p.m.)11

THE COURT OFFICER:  We are in open session, your Honours.12

PRESIDING JUDGE EBOE-OSUJI:  All right.  Mr Khan, you were13

saying?14

MR KHAN:  Your Honour, I'll be very brief with your leave.  We15

are fortunate, of course, to have professional judges.  And that was16

clearly contemplated by the drafters of the Rome Statute, when they17

clearly did not anticipate that the threshold for admissibility would be18

made unduly onerous or high.  The whole principle of the ICC, the19

Rome Statute, detailed in Article 69(4) and also Rule 63(ii) is that20

evidence that is relevant and probative should, we say, prima facie, be21

admitted and the Bench in due course can give it what weight it deems22

appropriate.23

Your Honour, of course, and drawing from jurisprudence from the24

ICTY and ICTR to the extent that it's persuasive at all, there should be25
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some indicia of reliability.  Your Honours, we say that in the1

circumstances of this case, where a witness has identified the voice of2

Mr Sang, of course, the Bench can very properly and safely admit that3

exhibit.  Of course, the Prosecution in due course who have been given,4

we've been told, the full taped extract, are free to get evidence to5

controvert it, and in due course of course it may well be that a party6

may seek get additional evidence regarding chain of custody.7

Your Honour, I won't say more.  We could look at the8

jurisprudence of the Special Court for Sierra Leone and the ICTY in more9

detail, but, your Honour, as a worst case scenario a Bench can always10

accept evidence and exhibit -- give an exhibit to evidence de bene esse11

conditionally - conditional admissibility - on the requirement that12

further evidence, for example on chain of custody, may be adduced later.13

So, your Honour, for any way you look at it we say the evidence14

can be exhibited, it should be exhibited, and there is no reason why the15

Bench should be deprived of evidence that they can examine in due course16

as the trial progresses, and of course at this stage it would be unsafe,17

we say, to view items of evidence in isolation, and that's why the18

requirements or the touchstones of relevance and probative value are so19

important, particularly when we have the advantage of professional and20

experienced judges.  Your Honour, those are my brief submissions on this21

issue.22

PRESIDING JUDGE EBOE-OSUJI:  Fair enough, Mr Khan.  Of course,23

yes, the Judges can make their own assessment of this thing and strip out24

the prejudice from what's substantive, but we also have to keep in mind25
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the matter of efficiency.  The difficulty is to relax the rules to the1

point where everything comes in on the theory that there are professional2

judges who can make a distinction between the wheat and chaff, as the3

case may be.  But at the end of the day, if the record is so overwhelmed4

with chaff that it's difficult to get to the wheat, I don't see how that5

serves a purpose.  We don't need to debate it.  I'm simply saying it's a6

matter of we have to be careful with this thing.7

MR KHAN:  Indeed, Mr President, if it helps, and of course the8

statutory provisions are different in quite some ways, but just it may be9

of some persuasive value:  The Special Court for Sierra Leone as,10

Mr President, you're aware in the Fofana and Kondewa case stated, and11

I quote, "Evidence is admissible once it is shown to be relevant.  The12

question of its reliability is determined thereafter and is not a13

condition for its admissibility."  And that's the AFRC case -- sorry,14

that's 21 -- that's the 11 March 2005, at paragraph 24 of the Fofana and15

Kondewa case, the CDF case.  Your Honours, the ICTY has similar guidance16

that, and I quote, "The standard of -- the threshold standard for the17

admission of evidence should not be set excessively high, as often18

documents are sought to be admitted into evidence not as the ultimate19

proof of guilt or innocence --"20

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, that's not inconsistent21

with what --22

MR KHAN:  Indeed.23

PRESIDING JUDGE EBOE-OSUJI: -- I've already said.24

MR KHAN:  I'm grateful.25
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PRESIDING JUDGE EBOE-OSUJI:  I simply said we just need to be1

careful.2

MR KHAN:  I'm obliged.3

(Trial Chamber confers)4

PRESIDING JUDGE EBOE-OSUJI:  The Chamber will rise for five5

minutes to consider this matter and we'll come back.6

(Recess taken at 12.09 p.m.)7

(Upon resuming in open session at 12.26 p.m.)8

THE COURT OFFICER:  We are in open session, your Honours.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  It took longer10

than five minutes but we have a ruling.  The ruling is that the material11

will be marked for identification.  The difficulty with it is that the --12

that problem of provenance and the difficulty of the witness not having13

listened to the entire tape and is not in a position to speak to the14

integrity of the audio.  So it will be marked for identification.15

Defence, you're not being told you can never use it, but you know what to16

do to make it better.  We leave it at that.17

THE COURT OFFICER:  Thank you, Mr President.  The audio18

KEN-D11-0013-0023 will bear the number MFI-T-D11-00012.  The document19

KEN-D11-0013-0024 will bear the number MFI-T-D11-00013.  Both items will20

be registered as confidential.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.22

Mr Katwa?23

MR KIGEN-KATWA:  Mr President, I would like to play an audio and24

I'm moving into a different issue altogether, and Mr President, the25
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substance of what I want to go to is in tab 28.1

PRESIDING JUDGE EBOE-OSUJI:  We go into private session.2

(Private session at 12.28 p.m.)3

MR KIGEN-KATWA:  If the court officer could assist to pass on the4

bundle to the witness.5

THE COURT OFFICER:  We are in private session, your Honours.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you.7

MR KIGEN-KATWA:  Your Honours, I wish to play audio8

KEN-OTP-0075-0041, and I propose to make reference to translation9

reference KEN-OTP-0099-0495.  I propose to play timestamp 033 seconds to10

55 seconds initially.11

(Audio clip played)12

MR KIGEN-KATWA:13

Q.   Mr Witness, did you hear that?14

A.   Yes, your Honour.15

Q.   And, Mr Witness, could you confirm that it shows that the16

broadcast was made on 22 February 2008?17

A.   Yes, your Honour.18

Q.   Now, Mr Witness, I want you to go to page 15 of the English19

translation of what you've just been given, page 16 if you don't mind.20

Mr Witness, you can see where it starts line 584?21

A.   Yes.22

Q.   Now, Mr Witness, (Redacted)23

(Redacted) and then I'll ask you a24

couple of questions.25
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MR KIGEN-KATWA:  Your Honours, I request to play timestamp 21

minutes 8 seconds to 6.54.2

(Audio clip played)3

MR KIGEN-KATWA:4

Q.   Mr Witness, I just want to be sure you can follow it.  Are you --5

A.   Yes, yes.6

Q.   Okay.  Thank you.7

(Audio clip played)8

MR KIGEN-KATWA:9

Q.   Mr Witness, you were able to follow?10

A.   Yes.11

Q.   Now, Mr Witness, I would like to read the English translation of12

what you've just heard (Redacted)13

(Redacted)14

You've seen at line 565, Mr Witness, Joshua Arap Sang (JAS).  You15

can see that?16

A.   Yes.17

Q.   And you can see at line 584 where the audio started that the same18

JAS, Joshua Arap Sang, is marked, isn't it?19

A.   Yes.20

Q.   Mr Witness, do you recognise the voice that has just been played21

out in the audio?22

A.   It is Mr Sang's voice.23

Q.   Thank you, Mr Witness.  I will read (Redacted)24

(Redacted).  (* As read) "As we now25
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proceed, dear listeners, as we now see it is time for another phase of1

the programme as we now want to ask ourselves a lot of questions.2

I notice that another group yesterday that said that people are3

continuing to empower those protecting the people so that in case of4

crashes anywhere, they will start to clash.  In other words, that is to5

say they are arming; that is, people are continuing, whether it is buying6

weapons, whether it is anything, that they are preparing every moment so7

that they are united in vigilance.  It is said that people are preparing8

their people and training them and empowering them so that --"9

THE INTERPRETER:  Message from the English booth, could counsel10

please be requested to slow down.  The French booth is finding it11

difficult to keep up, thank you.12

MR KIGEN-KATWA:13

Q.   Mr Witness, I'll start again and I'll read slowly.  I apologise14

for that.  (As read) "As we now proceed, dear listeners, as we now see it15

it is time for another phase of the programme as we now want to ask16

ourselves a lot of questions.  I noticed that another group yesterday17

that said that people are continuing to empower those protecting them,18

protecting the people, so that in case of clashes anywhere, they will19

start to clash.  In other words, that is to say they are arming; that is,20

people are continuing, whether it is buying weapons, whether it is21

anything, they are preparing every moment so that they are united in22

vigilance.23

"It is said people are preparing their people and training them24

and empowering them so that in case of anything, they will not be taken25
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by surprise the way they were surprised in the past days but will find1

people who are empowered or trained or supported.  Hence, the topic to2

talking about, dear listeners, the word to talk about today, which I want3

all of us to discuss and ask, is honestly for the people involved, those4

at roads, those at caves, those attacking or those blocking roads or5

those that do all kind of things, could there be a person who is6

empowering these people or inciting them?  That is, could there be a7

person inciting people to do the wrong things?  What would have driven8

the people to do what they did?  Starting from 29th, because most the9

clashes started when it took so long to announce the winner of10

presidential seat.  Out of tension and anger, people started to react and11

continued up to 30th when the winner was announced.  People then reacted12

all over the nation.  People started chasing one another.  People started13

burning things.  People started blocking roads.  And many things like14

that.  That is the topic that we should talk about and discuss.  We need15

to know whatever happened or what happened was it planned by someone.16

You can see that, Mr Witness?17

A.   Yes, your Honour.18

Q.   Mr Witness, this is a Prosecution's translation of a broadcast19

that we have confirmed was aired on 22 February 2008, and the question20

I want to ask you, Mr Witness, is --21

PRESIDING JUDGE EBOE-OSUJI:  Can we now -- now that we know (Redacted)22

(Redacted), can we go23

back to the public to ask questions safely?24

MR KIGEN-KATWA:  Mr President, there was just a little more that25
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I wanted to play in the audio -- from the audio, then I can ask -- I can1

actually suspend all the questions and play all the audio first.  Thank2

you, Mr President.3

Q.   Mr Witness, you will now follow what is being audioed from line4

603 to line 636.  You can see that, Mr Witness?5

A.   6.6

Q.   603 to 636.7

PRESIDING JUDGE EBOE-OSUJI:  Now, before we do that, can we pull8

up that on the screen -- oh, sorry, we are going to listen to audio,9

right?  Yes, yes.  Sorry.  I was thinking if we could have pulled it up10

for the interpreters to get familiarised with but we cannot.  So let's11

proceed.12

MR KIGEN-KATWA:  If it were possible, I don't know if the court13

officer can do it, it would be much better if we could pull it.  It is14

KEN-OTP-0099-0514.15

PRESIDING JUDGE EBOE-OSUJI:  But I doubt that they can do that,16

leave it on screen and still you are able to play the audio that you want17

the witness to follow.  Can you do that, court officer?18

THE COURT OFFICER:  Mr President, we need to play the audio first19

and then I would put it up on the screen.  We have already located the20

relevant page so once the audio is finished we make sure to put it on the21

screen confidentially.  Thank you.22

MR KIGEN-KATWA:  Thank you.23

Q.   Now we'll play the audio, Mr Witness.24

(Audio clip played)25
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MR KIGEN-KATWA:1

Q.   Now, Mr Witness, you were able to follow, isn't it?2

A.   Yes, your Honour.3

Q.   Now, (Redacted)4

(Redacted)5

(Redacted)6

A. (Redacted)7

MR KIGEN-KATWA:  Your Honour, it should be possible now to go to8

the open session.9

PRESIDING JUDGE EBOE-OSUJI:  All right.  Witness, we will go into10

open session.  Remember not to inject personally identifying information11

in your answers.  Let's go to open session.12

(Open session at 12.45 a.m.)13

THE COURT OFFICER:  We are in open session, Mr President.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Mr Katwa, please15

proceed.16

MR KIGEN-KATWA:17

Q.   Now, Mr Witness, I want you to look at the document I've just18

given you.  Could you confirm that you can see that it is 33 pages long?19

A.   Mine is 31 pages.20

Q.   Okay, Mr Witness.  Yours is 31 pages.  That will still be21

(indiscernible *).  Could you confirm that to the extent of what you can22

see there are various people who called into the programme?23

A.   Yes, yes, your Honour.24

Q.   And, Mr Witness, could you confirm that the subject that Mr Sang25
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was inviting people to discuss was the question as to whether or not the1

violence was planned?2

A.   Yes, your Honour.3

Q.   Do you confirm that second -- the second thing that he was asking4

is whether or not their people were continuing to sponsor violence as is5

seen at line 619 to line 621?6

A.   Yes, your Honour.7

Q.   Mr Witness, looking at line 631, could you confirm that Mr Sang8

says, (* As read) "Whoever is maybe behind this organisation is a member9

of a gang"?10

A.   Yes, your Honour.11

Q.   Mr Sang -- sorry, Mr Witness, you also notice that Mr Sang has12

highlighted the fact that the violence was all over the country, isn't13

it, Kenya?14

A.   Yes, your Honour.15

Q.   Mr Witness, did you by any chance listen to this broadcast?16

A.   I can't remember.17

Q.   And Mr Witness, you would agree that if Mr Sang was part of the18

people who planned this violence, he couldn't invite people to discuss it19

with the risk of him being disclosed, isn't it, Mr Witness?20

MR GARCIA:  I object to that question, your Honour.  I don't21

think the witness can give a response to it.22

PRESIDING JUDGE EBOE-OSUJI:  The question is argumentative.23

Objection is sustained.24

MR KIGEN-KATWA:25

26
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Q.   Mr Witness, when the Prosecution played out to you the audio that1

the Prosecution showed you which we now know is for 18 February 2008, did2

they show you -- did they play this audio to you simultaneously?3

Mr Witness, you recall that there is an audio that the Prosecution played4

out to you?5

A.   I recall.6

Q.   You recall that you were able to establish that it was for 187

February, isn't it?8

A.   Yes, your Honour.9

Q.   Okay.  I am asking when they played out that audio to you did10

they also play out this audio?11

A.   Did they play out this audio?  This one?12

Q.   Yes, Mr Witness, the one I've just played out to you and the one13

we are looking at the translation.  Mr Witness, do you want me to ask14

again?15

A.   The issue is?16

Q.   My question is fairly simple and straight, Mr Witness.17

A.   No, I can't remember.18

Q.   Now --19

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, why don't you repeat20

the question.21

MR KIGEN-KATWA:22

Q.   Mr Witness, you recall the audio I just told you was played out23

to you by the Prosecution, you recall that, isn't it?24

A.   Yes, your Honour.25
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Q.   Just a moment ago, I also played out an audio to you, you recall1

that, isn't it?2

A.   Yes, your Honour.3

Q.   Do you recall the Prosecution having given you an opportunity to4

listen to the same audio that I've just played now?5

A.   No, I don't recall.6

Q.   Now, Mr Witness, you realise that Mr Sang is asking the audience,7

the listenership, he -- in his Lee ne emet programme to call in and tell8

and disclose if anybody planned or sponsored the violence, you see that,9

Mr Witness?10

A.   Yes, your Honour.11

MR KIGEN-KATWA:  Your Honour, that should be the extent of the12

questions I have in respect to this document, except that I would want to13

put on record what is contained at line 603 to line 636.  I am prepared14

to read it, but probably the Court would prefer that it be done in15

private session.16

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's go into private17

session, then.18

(Private session at 12.52 p.m.)19

THE COURT OFFICER:  We are in private session, your Honours.20

MR KIGEN-KATWA:21

Q.   Now, Mr Witness, could you confirm, I want you to look at line22

603.  You can see that?23

A.   603?  Yes, your Honour.24

Q. (Redacted)25
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(Redacted) (* As read) Is there anyone involved or controlling or one who1

could be called commander in any community?  Because what is happening2

did not only involve the Kalenjin, it happened even in Mombasa, so for3

those in Mombasa could there be people who were giving money to people to4

go for demonstrations?  Could there be money, money being given to5

attackers to burn houses or to kill or fight or protect the nation --6

their nation?  Could there be someone we can say sponsoring this?  Is7

there a person who provides follow-up, who protects -- when you go to8

Western Province, it is the same thing.  There are many things that went9

on there.  Could the youths who were demonstrating in anger and doing all10

these things, could there be one person we can say is the one who11

provided them with the money or providing food or he's the one empowering12

them in many ways?  Those in Nyanza, in Rift Valley, even central, those13

in Nairobi, could there be people doing this?  Where are or where is the14

person?15

"Honestly, first we want to start with were these things which16

people were talking of all the time planned?  If there was a plan, who17

planned it?  Are there people who planned these things to the extent of18

saying such and such a day, if they are going to announce that the winner19

is so and so, then we will start to attack those who voted for the other20

person?  Could these things have been planned or did things just happen21

while people were talking or how did it how did it come about?  Speak out22

loudly for everyone in this nation to hear so that people find out and23

say it's actually like that.  Could there be people at this juncture who24

continue to empower the youth or their own people such that when25

26
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something happens they deny it or are well covered?  As we speak, there1

are many people, other places, dear listeners, all over the nation.2

I say it is not only Rift Valley that we talk about.  We talk about the3

whole country, Kenya.  Could there be sponsors, are there sponsors for4

these people?5

These people on the road, is there someone telling them to go?6

Is there someone providing them with food?  Is there someone who is7

sponsoring them?  When we talk of sponsor, it is the person who provides8

everything, including weapons, that includes machetes.  Is there someone9

buying machetes for them?  Is there someone buying clubs, including10

larger clubs?  Is there someone buying arrows or spears or machetes or11

all those things the people are using?  Could there be a sponsor?  The12

ones referred to as militia, they have been called militia groups.  That13

is the gang people.  And in other ways, these gang people are gangs, then14

because they are the children of this nation, so they are gangs.  So let15

them -- let me call them just like the people call them.  Hence, there16

are people who are their commanders.  Are there people protecting them?17

Could we agree with one person today that so-and-so did this such that18

people reacted and did what they did, because so-and so told them, or19

so-and-so planned it, or so-and-so transported people, or so-and-so20

planned these things?  Do they exist?  What do they have to say?"  You21

have heard that, Mr Witness?22

A.   Yes, your Honour.23

Q. (Redacted)24

(Redacted), isn't it?25
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A.   Yes, your Honour.1

MR KIGEN-KATWA:  Your Honours, I pray that the translation I've2

just referred to, together with the audio, both of which were provided by3

the Prosecution, be marked as Mr Sang's exhibits.4

PRESIDING JUDGE EBOE-OSUJI:  Any objection?5

MR GARCIA:  Your Honours, no objection from the Prosecution.6

Just -- but just one suggestion, if I may, I don't intend on coming back7

on re-examination because I see that we are going to be quite tight with8

this witness, but the question has not been put to the witness so they9

can give maybe some context to the time period, what was going on in that10

time period in Kenya, and that I think is an important element for the11

Chamber to understand the comments being made and what is being stated.12

It's just one question, obviously, would be for the witness to explain13

what was going on at that time, 18 February, in Kenya.14

PRESIDING JUDGE EBOE-OSUJI:  Mr Katwa, I would take it as a15

request from your learned friend.16

MR KIGEN-KATWA:  I have no problem asking this question,17

Mr President.18

Q.   Mr Witness, the situation was that by 22 February 2008 the19

elections were over already, isn't it?20

A.   Yes, your Honour.21

Q.   And the violence had already broken out, isn't it, Mr Witness?22

A.   Yes, your Honour.23

Q.   Could you explain in your own words what was the environment,24

what was happening at that time, in the period of February 2008?25

26
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A.   Violence had subsided.  There was some feeling of calm, but there1

were talks around to -- to the effect -- the effect that how did this2

violence arise?  And I think there were also issues, political3

arrangements, issues to do with there is likelihood for some4

investigation to be conducted and there was debate to that effect that if5

investigation will be conducted, is it really -- is it really that it was6

spontaneous violence or there was somebody behind.  So there was that7

debate.  That's why the subject was tight in the Kass.8

Q.   Thank you very much, Mr Witness.  So you are saying that the9

question Mr Sang is posing here, being the question as to whether or not10

the violence was planned, was a very active question all over Kenya at11

that moment, isn't it?12

A.   From where he was, it was a debate also that was accompanied by13

fear, fear of prosecutions, you see, and people were discussing.14

Q.   Mr Witness, you will also confirm that by that time, a number of15

international bodies had started investigations, isn't it, Mr Witness?16

A.   Yes, your Honour, generally.17

Q.   And, Mr Witness, you will also confirm from the date of this18

audio of 22 February, that this was five days after Mr Sang had made the19

comments he'd made in the audio that the Prosecution gave you to listen20

to?21

A.   I take notice of that.22

Q.   You recall that the audio was for 18, isn't it?23

A.   18 February.24

Q.   This is 22 February?25
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A.   22 February.1

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, we can do that math2

ourselves.3

MR KIGEN-KATWA:  Yes, yes.  I want to leave that.  I just wanted4

to highlight it.  Mr President, with that I pray to have the documents5

produced as exhibits and then I move on to a different issue.6

PRESIDING JUDGE EBOE-OSUJI:  And Prosecution has not objected so7

the materials would come in as the next in Sang Defence exhibits.8

THE COURT OFFICER:  Thank you, Mr President.  The audio9

KEN-OTP-0075-0041 will bear the number EVD-T-D11-00014 and will also be10

known as Sang Defence Exhibit number 14.11

The document KEN-OTP-0099-0495, will bear the number12

EVD-T-D11-00015 and will also be known as Sang Defence Exhibit number 15.13

Both items will be registered as confidential.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.15

Mr Kigen-Katwa, we will leave it there for now and come back at 2.00.16

The blinds will come down and the witness will be let out for the lunch17

break.18

(Closed session at 1.03 p.m.)19

THE COURT OFFICER:  We are in closed session, Mr President.20

PRESIDING JUDGE EBOE-OSUJI:  Escort the witness.21

(The witness stands down)22

PRESIDING JUDGE EBOE-OSUJI:  Court will rise.23

(Recess taken at 1.04 p.m.)24

(The witness enters the courtroom)25

ICC-01/09-01/11-T-66-Red-ENG WT 05-11-2013 65/119 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public



Procedural Matters (Private Session) Page 66

Wednesday, 06 November 2013 Case No. ICC-01/09-01/11

(Upon resuming in open session at 2.05 p.m.)1

THE COURT USHER:  All rise.  Please be seated.2

THE COURT OFFICER:  We are in open session, your Honours.3

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.4

Witness, welcome back.  Before we proceed with the testimony,5

Mr Steynberg, do you have any report for us, update on the inquiry you6

were supposed to make?7

MR STEYNBERG: I do, your Honour.  If -- however, if I'm to give8

a full report, may I request that we briefly go into private session as9

I will have to report on the availability and certain difficulties10

experienced by individual witnesses.11

PRESIDING JUDGE EBOE-OSUJI:  All right.12

MS ALAGENDRA:  I'm sorry,13

your Honour.  I was looking at the14

witness being present.15

PRESIDING JUDGE EBOE-OSUJI:  I see.16

MS ALAGENDRA:  (Overlapping speakers)...17

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, Ms Alagendra is18

indicating the witness is -- you know what, let's proceed with the19

witness and let's come back to this towards the end of the day.  We20

will -- we should try and reserve about ten minutes to the end to take up21

the matter.22

MR STEYNBERG:  Very well, your Honours.23

PRESIDING JUDGE EBOE-OSUJI:  But right now on that matter, so the24

understanding so are all together on our understanding of the situation,25

26
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the default position is that we will continue from the 20th of November1

with the two other witnesses and hopefully finish -- well, not hopefully,2

the idea is to start -- the default position is we start again on the3

20th and complete the two witnesses before the winter recess, or we are4

now negotiating and what we are hoping to do is to be able to start on5

the 18th of November instead of the 20th.  That is where we all are.6

MR STEYNBERG:  Your Honours, if I can maybe just briefly indicate7

the position without going into the details, we can fill in the details8

later, the position is the Prosecution is prepared to commence on the9

18th and carry on with two witnesses, two witnesses who have been10

previously informed that we would be proceeding with.  Sorry, that wasn't11

very elegantly put.  If we are to move to the 18th, it will mean changing12

different witnesses and the Defence have indicated some reservations13

about the witnesses we propose to call, so the bottom line is the Defence14

can accommodate -- the Prosecution can accommodate the Defence as to the15

dates or as to the witnesses but not both.16

PRESIDING JUDGE EBOE-OSUJI:  All right.  So you have indicated17

the position generally speaking.  So we will take it up later, then.  All18

right.  Even if we don't get to it today we will do that first thing19

tomorrow morning.  Yes.20

Mr Kigen-Katwa, you're back --21

MR KHAN:  Mr President, with your leave, because of some other22

commitments I've got tomorrow, I wonder if we could squeeze in this issue23

today so it can be resolved today while I'm present.  I'm grateful.24

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's try.25
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MR KHAN:  Thank you so much.1

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, we are in your2

hands.  Hopefully you can finish quickly in good time to allow3

Prosecution time for re-examination and then we will take up this matter.4

So try.5

MR KIGEN-KATWA:6

Q.   Good afternoon, Mr Witness.7

A.   Good afternoon.8

PRESIDING JUDGE EBOE-OSUJI:  We are in open session, you know.9

MR KIGEN-KATWA:  Mr President, I -- for about ten minutes I'll10

ask to go to private session.11

PRESIDING JUDGE EBOE-OSUJI:  You want us to go into private12

session now and remain there for about ten minutes?13

MR KIGEN-KATWA:  Now for ten minutes, Mr President.14

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will then go into15

private session.16

(Private session at 2.10 p.m.)17

THE COURT OFFICER:  We are in private session, your Honours.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Please proceed.19

MR KIGEN-KATWA:20

Q.   Now, Mr Witness, you recall saying that there were callers to the21

Lee ne emet programme.  Do you recall saying that there were callers who22

used to make calls to Lee ne emet programme?23

A.   Yes, your Honour.24

Q.   You recall saying that you were concerned that there were some25

26
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specific individuals who were -- who seemed to have predominant -- who1

were predominantly calling the station?2

A.   Yes, your Honour.3

Q.   Now, Mr Witness, you gave us names of three people, one of them4

was called Cammily (* phon) and another one was called Kiptindo (* phon).5

You remember that, Mr Witness?6

A.   Yes, your Honour.7

Q.   Mr Witness, your concern is that those names are pseudonyms?8

A.   Kiptindo, that is my take.9

MR KHAN: Your Honour, I would request us to go to tab 21 and 2210

of my bundle, and I request the court officer to give the witness a11

bundle of documents.12

Q.   Now, Mr Witness, as the documents are being given to you, would13

you be surprised that actually those names are the names of those14

individuals?15

A.   They are quite unique names.16

Q.   Yes, they may be unique but they are their names.  Could you look17

at tab 22, Mr Witness.  You see two bundles there.18

MR KIGEN-KATWA:  Your Honour, for the record and particularly19

for the court officers, the reference I have is KEN-D11-0013-0022.20

Q.   Mr Witness, can you see the name of one Kiptindo Ruto?21

A.   Quite a surprise, and I'm noticing again that this material,22

isn't this Facebook?23

Q.   Yes, Mr Witness, it's Facebook, yes.  Mr Witness, let me ask24

you --25

26
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A.   I'm surprised.1

Q.   You say you're surprised.2

A.   If indeed this is Kiptindo's original name and Cammily's original3

name.4

Q.   Mr Witness, I want us to start with Kiptindo if you don't mind.5

If you could just go to that page if you don't mind.6

MR KIGEN-KATWA:  Mr President, I am told the names of these three7

people were said in public.  I know they were callers into a Kalenjin8

programme and unless there is an objection from Prosecution, I would9

request that we go into public, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, do you see any11

difficulty with that?12

MR GARCIA:  No, your Honour.  I don't see -- it depends,13

obviously, on the questions that are going to be put.  But just on14

another matter: I'm not so sure of this line of questioning because15

obviously what the witness has stated is that the names of the people he16

heard on the radio on Kass FM in his mind were pseudonyms, and I don't17

see how showing him a Facebook page of people with the same name --18

PRESIDING JUDGE EBOE-OSUJI:  No, no, no, no, no no.19

MR GARCIA:  I'm not sure about that line of questioning.20

PRESIDING JUDGE EBOE-OSUJI:  Let's not do that.  Let's not --21

let's not do that.  You can make that argument later but not while the22

witness is on the stand.  Let's go to the public session.23

(Open session at 2.15 p.m.)24

THE COURT OFFICER:  We are in open session, your Honours.  Also,25
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Mr Kigen-Katwa, can we display this document to the public?1

MR KIGEN-KATWA:  Yes, please.2

Q.   Now, Mr Witness, I'll just ask the questions for the context for3

the public.4

PRESIDING JUDGE EBOE-OSUJI:  So we are now in public the session.5

Yes, I see that.  And witness, we are in public session.6

Mr Kigen-Katwa, proceed with care.7

MR KIGEN-KATWA:  Yes, Mr President.8

Q.   Mr Witness, you -- I have shown you the document at tab 22,9

you've seen that, Mr Witness?10

A.   Yes, your Honour.11

Q.   And Mr Witness, you recall having said that in your estimation,12

the name Kiptindo is a pseudonym?13

A.   Yes, your Honour.14

Q.   Now, Mr Witness, I have shown you a Facebook extract of one15

honourable Kiptindo Ruto.  You can see that?16

A.   Yes, your Honour.17

Q.   Can you see that he's actually a member of county assembly in the18

year 2013 to present?19

A.   Yes, your Honour.20

Q.   Mr Witness, you can see that where he comes from is indicated as21

Nandi Hills town council?22

A.   Yes, your Honour.23

Q.   You can also see that it is explained that he went to24

Moi University, main campus?25

26
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A.   Yes, your Honour.1

Q.   And you can see, Mr Witness, that, in fact, at the right-hand2

bottom side, that he actually went to a school called Chekonyuk (* phon)?3

A.   Yes, your Honour.4

Q.   Now, Mr Witness, I want you to go to tab 22.  Could you read out5

the names of the gentlemen whose pseudonym you said is Cammily?6

A.   Cammily Nytich (* phon).7

Q.   You can see the part written "living," you can see that,8

Mr Witness?9

A.   Yes, your Honour.10

Q.   Could you tell the Court where he indicates as where he lives?11

A.   Captomba (* phon), Rift Valley.12

Q.   Now, Mr Witness, I will ask you again:  Are you surprised that,13

in fact, the persons you said were using pseudonyms may actually be14

having those names as their real names?15

A.   I'm surprised.16

Q.   Now, Mr Witness, in relation to something a little bit different17

from what I've just asked you, your recollection is that these people18

were people who called into the station using their phones, isn't it,19

Mr Witness?20

A.   You're saying their phones?21

Q.   Mr Witness, these are people who were calling into the station --22

A.   Regular callers.23

Q.   Mr Witness, it is your knowledge that it is a requirement in24

Kenya that before anybody is given a mobile number, he has to be25
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registered, isn't it?1

A.   Nowadays, but in the early years, it wasn't liking that.  But as2

time went by, registration became mandatory.3

Q.   Mr Witness, you recall that by the year 2007, there was a4

requirement for registry, do you?5

A.   I don't recall.6

Q.   Lastly on that issue, Mr Witness, you will actually confirm that7

using somebody's mobile number, it's possible to trace their identity if8

it is registered, isn't it?9

A.   Yes, your Honour.10

Q.   Thank you, Mr Witness. I would like us to move to a different11

issue.12

MR KIGEN-KATWA:  Mr President, I would like us to go to tab 29 of13

my bundle, and with the assistance of the court officer, if I could give14

the bundle to the witness.  For the record that is KEN-OTP-0048-011.15

PRESIDING JUDGE EBOE-OSUJI:  Does it stop there at 011?16

MR KIGEN-KATWA:  Mr President, I want to specifically go to 118.17

Q.   Mr Witness, if you could look at the pagination of that document18

you've just been given, you will see at the bottom writings to the effect19

that it is KEN-OTP-0048.  You can see that, Mr Witness?20

A.   Yes, your Honour.21

Q.   Mr Witness, if you could go to where the last digits are 118,22

please.23

A.   Yes, your Honour.24

Q.   Mr Witness, this is the BBC transcript of what was said in25
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Kass FM as supplied to the Defence by the Prosecution, and I would like1

you to confirm that what I'm reading is what is contained in italics in2

the first part of that transcript, that it states:  (* As read) Kenya3

vernacular radio station -- vernacular radio presenter urges listeners4

not to join opposition protest."  Can you see that, Mr Witness?5

A.   Yes, your Honour.6

Q.   Mr Witness, it is followed by this: (* As read) "The entire 187

January breakfast show between 7.00 a.m. and 9.00 a.m. on vernacular Kass8

FM station, with broadcast in Kalenjin, was dedicated to prayers and9

Bible reading starting with psalms 27."  Can you see that?10

A.   Yes, yes.11

Q.   Now, Mr Witness, I want you to go to the fourth paragraph of that12

text, starting with the word "second."  I would like to read a statement.13

Can you see that, Mr Witness?14

A.   Fourth --15

PRESIDING JUDGE EBOE-OSUJI:  Essentially towards the second half16

of the -- of the second paragraph.17

MR KIGEN-KATWA:18

Q.   Have you found it, Mr Witness?19

A.   "I would like to ask."20

Q.   It starts with the words "Second, I would like to read a21

statement..."  Can you see that, Mr Witness?22

A.   Yes, yes, yes, I've seen it.23

Q.   Mr Witness, I want you to confirm if what I am read is what is24

stated there to this effect:  (* As read) "Second, I would like to read a25
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statement sent by the police --"1

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, slow down.2

MR KIGEN-KATWA:  I will, Mr President.3

PRESIDING JUDGE EBOE-OSUJI:  Thank you.4

MR KIGEN-KATWA:  And I apologise for that.5

PRESIDING JUDGE EBOE-OSUJI:  I know sometimes -- I mean, when we6

speak so slowly it looks as if we are speech impaired, we're not, it's7

just we have to do it for the transcripts and the interpreters.8

MR KIGEN-KATWA:9

Q.   Okay, Mr Witness, I'll start: (* As read) "Second, I would like10

to read a statement sent by the police spokesman Mr Greyder (* phon):11

'Such incidentses leave me at a loss for words.  I implore you, Kalenjin12

people, to pray.  If you're going to work or to the farm or going about13

your usual duties, you may go.  However, if you do not need to be14

anywhere, please stay at home.  Although in the past since you voted you15

have been told to come out, today I implore you to stay and take time to16

pray and surrender to God.  Pray according to prompting of your heart."17

Can you see that, Mr Witness?18

A.   Yes, your Honour.19

Q.   Now, Mr Witness, you already told us in the past that the ODM20

leadership had called out people to come out and protest.  You recall21

that?22

A.   I remember.23

Q.   Mr Witness, you will confirm from this transcript supplied by BBC24

that in fact Mr Sang on 18 January 2008 was asking people not to go out25
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but rather stay at home?1

A.   Yes, your Honour.2

Q.   Thank you, Mr Witness.  Now, Mr Witness, I would like you to then3

turn over to page 145 in the last digits.  For the record that is4

KEN-OTP-0048-0145.  Mr Witness, are you there?5

A.   145?6

Q.   Yes.7

A.   Yes.8

Q.   Mr Witness, you can see the writings in bold at the -- almost the9

last part of the page, (* As read) "Kenya vernacular discusses travel10

bans slapped on people behind violence."  You can see that?11

A.   Kenya, yes.  Kass FM.12

Q.   Yes.  I want to read the next part, and I just want you to13

confirm for the Court the date.  Could you confirm this is what it says:14

(* As read) "Kass FM which broadcasts in Kalenjin vernacular on 715

February asked its listeners to express their views about the decision by16

United States and other western states to slap a travel ban on people17

investigated and found to have been involved in one way or another in18

inciting the post-election violence."  You can see that, Mr Witness?19

A.   Yes.20

Q.   Mr Witness, I want you to go to the last two lines at the bottom21

of that page.  Can you see it starts with the word "Sang:  Today, I would22

like..."  Can you see that, Mr Witness?23

A.   Yes.24

Q.   Mr Witness, I want you to confirm this is what BBC says Mr Sang25
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said in that broadcast.  (* As read) "Today, I would like to talk about1

what the US Ambassador Michael Rannenberger said yesterday."2

PRESIDING JUDGE EBOE-OSUJI:  No, it says "I would like us to..."3

MR KIGEN-KATWA:4

Q.   (* As read) "Today, I would like us to talk about what the5

US Ambassador Michael Rannenberger said yesterday, that they are6

investigating people suspected of contributing in one way or another to7

the disturbance that rocked the country.  Right now, around 1.000 people8

have died and almost 500.000 have been displaced.  Property has been9

destroyed, lives have been disrupted, and homes have been broken along10

tribal lines.  Therefore, the US doesn't see why these people should --11

therefore, the US doesn't see why these people should be allowed to12

travel there if indeed they were involved in the violence.13

"Therefore, they are carrying out investigations and have14

mentioned that there are ten people although the names were not15

mentioned.  Canada has also indicated that they are considering taking16

the same line of action.  Do you support this?  Should it be only the17

United States or even other African states?  If it is true that they have18

caused this trouble in Kenya, should they go somewhere else?  We have19

been dropped through Goldenberg, Anglo Leasing, and other ways by rich20

people who travel in airplanes like it was a boda boda and," into21

brackets, "(bicycles and motorcycles, taxis used in some parts of Kenya.22

They don't care because they can afford to pay to run away to another23

place from their own pockets or from those of Kenyans.  As Kenyans we24

should ask, should someone who has stirred up trouble be able to flee and25
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relax with his wealth and properties outside?  So as America has1

indicated, there are 10 people and 30 others being investigated.  These2

are big people, not the common people who live upcountry and who may not3

even know what a visa is.  They are leaders and others from all sides.4

"What is your say?  Do you support the steps America has taken?5

And should all the other countries take the same steps, including African6

countries?"7

Mr Witness, you can see that?8

A.   Yes, your Honour.9

Q.   Now, Mr Witness, did you hear Mr Sang make that broadcast by any10

chance?11

A.   I can't recall.12

Q.   Now, Mr Witness, I would like you to go to page 149 of the same13

text, of the same --14

PRESIDING JUDGE EBOE-OSUJI:  Before you do, you see at the end of15

what you've read out, Mr Kigen-Katwa, those two words, "full support."16

What is that?  Do you know?  If you don't, maybe later on we can return17

to it.18

MR KIGEN-KATWA:  Mr President, I -- first of all, I do not know.19

But I have read through the whole transcript from BBC, and I would say20

the -- where they thought it was most important they quoted verbatim,21

they otherwise summarised the other parts.  My supposition is that this22

full support could be callers in who were in full support, but I can't23

say it's a fact.24

PRESIDING JUDGE EBOE-OSUJI:  You don't know.25
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MR KIGEN-KATWA:  I don't know.1

PRESIDING JUDGE EBOE-OSUJI: You're just guessing.2

MR KIGEN-KATWA:  I don't know.  Yes.3

PRESIDING JUDGE EBOE-OSUJI:  All right.4

MR KIGEN-KATWA:5

Q.   Mr Witness, are you at page 149?6

A.   149?7

Q.   Mr Witness, that would be KEN-OTP-0048-0149.8

A.   Yes.9

Q.   Now, Mr Witness, you can -- I want you to look at the second-last10

paragraph in that page.  You can see that?  Starting with the words "Make11

names of those banned public..."?12

A.   Yes.13

Q.   Now, Mr Witness, I want to read the following paragraph and14

I want you to confirm if what I have said is correct.  (* As read) "Sang:15

We have many SMS and e-mails.  People need to know how the names of these16

people to be barred from travel were arrived at.  It is not about17

hearsay.  They cannot just say, Arap Sang is included or so-and-so is18

included.  It should be investigated until the truth is established so we19

know exactly what they did.  There are those who are said -- there are20

those who are said have started the violence, others are said to have21

militias in the forest.  We need to know which forest?  How many22

militias?  Who trained them?  We needs facts and the truth.  There are23

people who have been very loud against others and they may be targeted.24

They may say that they were here, they organised the things this way,25
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gave out this amount of money, and we want the truth to come out.  If it1

is found out that they did what they are accused of, we shall not defend2

them because they are from our community.3

"But we want facts, not to target someone just because he's4

influential.  Another thing people understand is that this investigation5

is in every part of the country.  You know, red cross people are6

everywhere.  Human rights people have also visited parts of the country,7

including those led by Kiai, (the chairman of the state-sponsored Kenya8

National Commission on Human Rights, Maina, Kiai) even though they were9

chased from some parts of the country and branded traitors.  There are10

also investigators from abroad.  But what is important is that you as a11

Kenyan tell the truth.  And when you are asked to, do not keep quiet.  Do12

not say we don't know.  No one will arrest you.  What you need to know is13

that if you are asked how many of your houses were burned, be honest.14

Others are speaking out as if they are the only ones adversely affected15

by this problem.  If your house was burned, say it.  Go to the DC's16

(district commissioner) office where you will be given a form to fill17

because when the government starts giving out compensation money, you18

should benefit if your property was destroyed.  The compensation money is19

not -- is a lot, some given by foreign countries.  So do not say you do20

not want money from this government.  Fill in the form.  Anyone whose21

house was burned or cow killed or bicycle destroyed.  When asked, do not22

be foolish and keep quiet thinking you will be arrested.  Do not bury23

your people just like that.  Report it.  Let us not just call and say we24

support America.  Let those people be denied travel, and then when the25
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list of ten comes out, eight are from your community, we do not want to1

shield our people who may have been involved in the violence.  But what2

is important is that you do not keep quiet and not give out facts of what3

happened.  If asked, say, for example, this particular minister was4

involved.  People were transported in a lorry.  We have the facts.  We5

took a photo of the lorry.  It came from this place, it belongs to6

so-and-so, it belongs to so-and-so, and those people transported burned7

houses or whatever they may have done.  Do you hear?  Write the names of8

all the people killed.  Those slashed with machetes, those shot, houses9

burned, write them down and document everything that happened in every10

village.  When they arrive, give out those facts saying in this village11

they have -- in this village we have buried 20 people who were shot,12

hacked, and burned.  Keep records.  Who did this?  So-and-so.  Which13

leaders incited it?  So and so.  Where did the fighting start?  Do not14

lie about anyone, even though you are pressed.  Stand for the truth."15

Can you see that, Mr Witness?16

A.   Yes.17

Q.   Now, Mr Witness, you've seen where I have stopped, what I've just18

read out for you, isn't it?  I want you to look at the paragraph19

immediately above it.  You can see the paragraph starting with the words:20

(* As read) "Let us not just call and say we support America..."21

A.   Yes.22

Q.   I want you to look at the last two lines, Mr Witness, and confirm23

that the last two lines says this:  (* As read) "We have the facts, we24

took a photo of a lorry, it came from this place, it belongs to25
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so-and-so, and those people transported burned houses or whatever they1

may have done, do you hear?"  Can you see that, Mr Witness?2

A.   Yes, "Do you hear?"3

Q.   Yes.  Now, Mr Witness, you can see what Mr Sang asked that what4

you witnessed you could possibly take a photo.  You can see that?5

A.   Yes, your Honour.6

Q.   Mr Witness, you confirm that in none of the things you have7

testified about, you took a photo or any record of any -- of any of the8

things you said --9

MR GARCIA:  I'm going to object, your Honour.  Actually, your10

Honour, just this whole method of questioning the witness on this subject11

to me appears inappropriate.  I don't think this is the appropriate12

witness for this.  We're actually asking a witness who was unconnected13

with these documents to just simply confirm if whether what is written14

there is accurate or not, and we can all see what's written on these15

pages.  These are BBC reports.  Their monitoring reports, not from the16

Prosecution.  They are not our translation or transcript.  The witness17

can aid the Chamber if it's a question of listening to audio and18

identifying the person who is speaking, if it would be Sang, but in this19

case I'm not sure why we are asking the witness to comment on a report20

made from BBC.  We can all see plainly what's written on this report and21

we can go on for hours on this exercise.  There is another more22

appropriate way, I would suggest, to try and get these reports in would23

be maybe through a bar table motion if necessary, on the Defence, but I24

would submit to you that this is not the appropriate witness for this25
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type of evidence.  The witness can't comment on these reports and he1

can't help the Court in any which way in regards to these monitoring2

reports.  Those are my submissions, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?  Your question to4

the witness, lest we forget, was this:  Question to the effect you did5

not take photos or a record of anything, consistent with Sang's advice.6

That was the essence of your question?  Prosecution has objected and his7

objection went beyond that.  First we deal with the objection as to your8

question.9

MR KIGEN-KATWA:  Mr President, my understanding is that they10

objected but did not give any reason why the question should not be11

asked.  And, Mr President, my question is not necessarily hinged on the12

fact that Mr Sang either said or advised that it should be done.  I'm13

just asking just as a statement of fact that the witness confirms that14

none of the material he has come to testify on are a product of anything15

he did either in terms of capturing in a photo or in capturing -- or16

capturing in any form of record, Mr President.17

PRESIDING JUDGE EBOE-OSUJI:  The difficulty with that, of course,18

is that did we have to read this passage for you to ask the witness that19

question?20

MR KIGEN-KATWA:  That was the no the only question I was going to21

ask on this passage, Mr President.22

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  Do you have another23

question?  Because that question is overruled.  The objection is24

sustained only as to the propriety of that particular question of this25
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witness as a question inspired by the text you've read out of what1

Mr Sang supposedly said.  The Prosecution's larger objection is something2

else that we can take up another time when the time comes.3

MR KIGEN-KATWA:  I'm obliged, Mr President.4

Q.   Mr Witness, you already confirmed that in fact this is a5

broadcast you've seen that the date -- BBC maintain as the date of the6

broadcast is 7 February 2008, Mr Witness, you recall that, from page 145?7

A.   Yes, your Honour.8

Q.   Mr Witness, I will ask you three questions in relation to that9

item.  The first one, Mr Witness, is you realise Mr Sang is asking that10

everybody comes out and says the truth of what they know about the11

post-election violence, isn't it?12

A.   Yes, your Honour.13

Q.   Mr Witness, you also confirm from that text that Mr Sang is14

saying the community will not protect anybody who is mentioned to have --15

who is found to have been involved in the post-election violence?16

A.   Yes, your Honour.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, then your question18

to the witness is what?  Apart from simply confirming what the text says,19

which the Prosecution's observations earlier is we can all read what the20

text says.  If you're going to confirm what the text says as a foundation21

to launching another question to the witness, it's one thing, but to have22

the witness simply say, this is what the text said, isn't it, where does23

that leave us when you could simply admit with the Prosecution that, yes,24

this document may come in and we can debate the significance of it at the25
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end of the day?1

MR KIGEN-KATWA:2

Q.   Now, Mr Witness, you recall the audio that I've kept on referring3

you to, that the Prosecution asked you to listen to and make comments on,4

you recall that, Mr Witness?5

A.   Yes, your Honour.6

Q.   Mr Witness, you recall that in the course of adducing your7

evidence in relation to that item, you were asked as to whether or not8

Mr Sang had asked people to be careful with what they say?9

A.   Yes, your Honour.10

Q. Based on that, Mr Witness, you will confirm from these -- the11

transcript that I have just read to you, that Mr Sang is urging that the12

truth be spoken, isn't it?13

A.   Yes, your Honour.14

MR KIGEN-KATWA:  Mr President, I'm happy enough to leave my15

question on that part of the transcript there.16

PRESIDING JUDGE EBOE-OSUJI:  It's up to you if you've exhausted17

what you need to do with it so we can move on.18

MR KIGEN-KATWA:  Yes, Mr President, I've exhausted.  I only wish19

to make reference to one other transcript and that is at page 219 of the20

same document, Mr President.21

Q.   Mr Witness, if you could look at KEN-OTP-0048-0219.22

A.   219?23

Q. 219, Mr Witness?24

A.   Yes, there.25
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Q.   Mr Witness, I want us to move on to page 220, the next page, you1

can see that, Mr Witness, starting with (* As read) "Kenyan radio2

presenter named by ICC urges audience to stay calm."  Can you see that?3

A.   Yes, your Honour.4

Q.   Now, Mr Witness, I want you to -- you can see where the5

transcript starts with (* As read) "Kass FM presenter Joshua Arap Sang6

who is among the six suspects named by ICC Prosecutor," you can see that,7

Mr Witness?8

A.   Yes.9

Q.   Now, I want to read a part of that transcript, a very brief one,10

and then I'll ask you two or three questions and then we are done.11

(* As read) "Kass presenter Mr Joshua Arap Sang, who is among the six12

suspects named by ICC Prosecutor Louis Moreno Ocampo came on air with a13

lawyer, a Mr Bossick (* phon), and addressed the listeners.  He began by14

reading out the names of the six suspects which included two other15

members of the Kalenjin community, Industrialisation Minister16

Henry Kosgey and William Ruto a former minister.  Joshua Sang:  'I am17

surprised as you the Kalenjin (community) are, but we have always said we18

want the truth to be revealed concerning what happened in 2008.19

Therefore, one of the ways that Kenya had agreed to was The Hague option.20

The names have come out today and I'm among them.  I would like to tell21

our listeners that I am here.  Some have called me wanting to talk, some22

crying, but I am fine.  Do not be shocked because we had always said that23

the truth cannot be buried as it will be sprout.  God is great because he24

works in many ways.  I know this because I have faith in him and he does25
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not sleep.  Jehovah is with those who are for the truth.  The names are1

out and Mr Ruto and Mr Kosgey and myself are there.  Out of the six2

people, there are -- three are from our tribe.  Do not be troubled as3

Jesus also said he will come and prepare a place for -- a place then4

return.  Likewise, do not be troubled about going to The Hague.  I am5

ready."6

You can see that, Mr Witness?7

A.   Yes, your Honour.8

Q.   Mr Witness, you can see that in Mr Sang has faith that the truth9

will come out, you can see that from that text?10

A.   Yes, your Honour.11

Q.   You will also see that he addresses himself to the Kalenjin and12

tells them that they shouldn't be troubled, isn't it?13

A.   Yes, your Honour.14

Q.   Mr Witness, you had earlier said that Mr Sang called for people15

to come out to demonstrate.  Did you say that?16

A.   Yes, your Honour, announcement.17

Q.   He made announcements that people should come out to demonstrate?18

Is that what you saying?19

A.   Announcement the fact that people have shown resentment in some20

places.21

Q.   Resentment to what, Mr Witness?22

A.   Stolen election.23

Q.   Okay, Mr Witness.  My question is a bit more straight.  You24

recall having said that Mr Sang had asked people to come out and25
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demonstrate.  Do you recall saying that?1

A.   Yes, I recall.2

Q.   Mr Witness, you can see from this that he's asking the Kalenjin3

people to remain calm, can you see that?4

A.   Yes, your Honour.5

Q.   Now, in respect to your contention that Mr Sang called people to6

come out and demonstrate, are you in a position to tell us on a broadcast7

of which day was it that Mr Sang said please come out and demonstrate?8

A.   Can't remember.9

MR KIGEN-KATWA:  Mr President, that's all in respect to this10

document and it was already produced as an exhibit.  That's all I wish to11

say on this issue.  I would like to go to the last two documents that12

I wish to rely on, Mr President.13

Mr President, I have reference to tab 2, count 3, and tab 3,14

count 4, but I'll make specific reference to tab 2, count 3.  And for the15

record, the audio I wish to make reference to is KEN-D11-0006-0023,16

that's the audio, and the transcript, together with the translation, is17

KEN-D11-0008-0001.18

PRESIDING JUDGE EBOE-OSUJI:  We go to private session.19

(Private session at 2.54 p.m.)20

THE COURT OFFICER:  We are in private session, Mr President.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  You will play the audio,22

right?23

MR KIGEN-KATWA:  Yes, Mr President.  I'm also requesting for the24

assistance of the court officer to give the witness a bundle.25
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Mr President, and for the Prosecution, I wish to play the audio1

timestamp 2 minutes to 2.58.2

Q.   Mr Witness, you can see that bundle, KEN-D11-008-002.  You can3

see that, Mr Witness -- 001?4

A.   Yes.5

Q.   Now, Mr Witness, I request that you go to page 13, please.6

Mr Witness, you're at page 13, isn't it?7

A.   Yes.8

Q. (Redacted)9

(Redacted)10

(Redacted)11

(Redacted), that's okay?12

A.   Yes.13

(Audio clip played)14

MR KIGEN-KATWA:  Mr President, sorry.  I said two minutes, it's15

actually 21 minutes to 21.58.16

(Audio clip played)17

MR KIGEN-KATWA:18

Q. (Redacted)19

(Redacted), Mr Witness?20

A.   Yes, your Honour.21

Q. (Redacted)22

(Redacted)23

A. (Redacted).24

Q. (Redacted)25
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(Redacted)1

A. (Redacted).2

Q.   Now, Mr Witness, for the record, could you confirm whose voice it3

is that you heard?4

A.   It is Mr Sang.5

Q.   Mr Witness, (Redacted)6

(Redacted).  Starting with the7

second-last paragraph, second last paragraph, Mr Witness:8

(* As read) "Let us leave it to the politicians.  You have heard9

honourable Ruto and others and Nyagah are on the side waiting for the10

results, so be patient over there at home.  Don't engage in violence as11

others could take advantage and encourage in unruly activities.  The12

election was yesterday.  You have voted and have succeeded.  People at13

the grassroots are not to blame.  Getting angry at one another at the14

grassroots will not resolve anything.  If there are any issues, they will15

be solved above.  But they, the people at home, are not responsible.  So16

don't misplace your anger on to unwarranted targets.  You have been with17

your neighbours all along.  Even if they voted for a person you did not18

want, leave them alone.  Still we live in Kenya and each one is looking19

out for their property."20

You can see that, Mr Witness?21

A.   Yes.22

Q.   Mr Witness, you again have at the last paragraph this statement:23

(* As read) "So I beseech you in Jesus's name:  Kalenjin people, let us24

be patient.  People of Bomet, people of Karedjo (* phon), all is well.25
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Let us be patient.  At Letin (* phon), let us be patient.  Nakuru,1

Kabarnet, Eldama Ravine, all the way to Eldoret.  All these place,2

Cherangani, Pokot, exercise restraint.  All is well. We are okay.  We3

are okay.  In a short while I know the results which you are yearning --4

which you are yearning for will be announced."5

You can see that, Mr Witness?6

A.   Yes, your Honour.7

Q.   Now, Mr Witness, you recall in the course of cross-examination on8

the part of Mr Ruto, you confirmed that you are aware that the Kalenjin9

people had expected that Mr Raila would be successful in his efforts to10

be elected the president of Kenya?11

A.   Yes, your Honour.12

Q.   Now, Mr Witness, we are in private session.  You will also13

(Redacted)14

(Redacted) that ODM had most votes, isn't it, Mr Witness?15

A.   (Inaudible response)16

Q.   I will repeat the question.  Probably it's not clear.  You will17

confirm, Mr Witness, that ODM had most votes in Rift Valley, isn't it?18

A.   Correct.19

Q.   You will however confirm, Mr Witness, that PNU also had votes in20

Rift Valley, isn't it?21

A.   Yes.22

Q.   Mr Witness, you mentioned in some of your statements that one23

Mr Bii (Redacted) You recall saying that, Mr Witness,24

one Mr Jonathan Bii (Redacted)25
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A.   Yes.1

Q.   Could you tell the Court what political -- what is the political2

activity that Mr Jonathan Bii is involved in?3

A.   Right now?4

Q.   In the period 2007, Mr Witness.  Mr Witness, let me ask you the5

question a little bit more directly.  Is it true that he attempted to6

contest for the place of a member of national -- a member of parliament?7

A.   I was told so but I didn't know exactly if he -- I was told.8

Q.   You were told that he sought to be a member of parliament?9

A.   Yes, your Honour.10

Q.   Mr Witness, could you let us know which constituency was he11

seeking to be a member of parliament?  Mr Witness, let me ask you --12

A.   Eldoret North.13

Q.   Thank you very much, Mr Witness.  I wanted to ask you if you14

recalled it was Eldoret North.  Now, Mr Witness, do you recall who was15

his competitor in Eldoret North in the year 2007 when he wanted to be a16

member of parliament?17

A.   Possibly Bii.18

Q.   Yeah, I'm talking about Mr Bii.  Who was his competitor?19

A.   Honourable William Ruto.20

Q.   And, Mr Witness, that was not the first time that Mr Bii had21

sought to be an MP.  It is true that he had tried also to contest in the22

2002 with Mr Ruto, isn't it?23

A.   Not sure.24

Q.   Okay, you're not sure?25
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A.   I'm not sure.1

Q.   Mr Witness, I want to play out another audio for you and then ask2

you the last question on this issue.3

MR KIGEN-KATWA:  Mr President, I'm requesting to play the audio4

at timestamp 1 hour 33 minutes and 7 seconds to 1.34.14.5

Q.   Mr Witness, if you could go to page 34 of your transcript,6

please?7

A.   34?8

Q.   Yes, page 34, please.9

(Audio clip played)10

MR KIGEN-KATWA:11

Q. (Redacted)12

(Redacted).  "One thing" --13

you can see that paragraph, Mr Witness, the third-last paragraph in page14

34?  "One thing, keep maintaining peace," you can see that, Mr Witness?15

A.   Yes.16

Q.   "Only one thing, keep maintaining peace.  Maintain peace" --17

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, let's do this.  We18

have not been following this religiously but we should. (Redacted)19

(Redacted)20

(Redacted)21

(Redacted) we can go to the public session to take the witness22

through the text of what's in it.  Will that work?23

MR KIGEN-KATWA:  Yes, that's what I've been requesting for,24

Mr President.  Thank you so much.25
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PRESIDING JUDGE EBOE-OSUJI:  Not always. (Redacted)1

(Redacted)2

(Redacted), we can go to public session to discuss what the text is3

against the background of any other thing the witness would have said4

that you want to ask him a question about.5

MR KIGEN-KATWA: (Redacted)6

(Redacted)7

PRESIDING JUDGE EBOE-OSUJI: (Redacted)8

(Redacted)9

(Redacted)10

(Redacted), then we can go out to public session to ask questions about the11

meaning of the text, what it says and the witness's understanding of it.12

MR KIGEN-KATWA:  Yes, Mr President.  Thank you.13

PRESIDING JUDGE EBOE-OSUJI: (Redacted)14

(Redacted)15

MR KIGEN-KATWA:  Yes, we are done (Redacted)16

PRESIDING JUDGE EBOE-OSUJI: (Redacted)17

(Redacted)18

MR KIGEN-KATWA:  I could do it for this part.19

Q.   Mr Witness, (Redacted)20

(Redacted), Mr Witness?21

A. (Redacted)22

Q. (Redacted)23

A. (Redacted)24

(Redacted)25
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(Redacted).1

Q. (Redacted)2

A. (Redacted)3

Q. (Redacted)4

A. (Redacted)5

Q. (Redacted)6

A. (Redacted)7

Q. (Redacted)8

(Audio clip played)9

PRESIDING JUDGE EBOE-OSUJI: (Redacted)10

(Redacted)11

MR KIGEN-KATWA:12

Q. (Redacted).13

A. (Redacted)14

(Redacted)15

Q. (Redacted)16

A. (Redacted)17

Q. (Redacted)18

A. (Redacted)19

Q. (Redacted)20

A. (Redacted)21

Q. (Redacted)22

(Redacted)23

(Redacted)24

A. (Redacted)25
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(Redacted)1

Q. (Redacted)2

A. (Redacted)3

Q. (Redacted)4

(Redacted)5

A. (Redacted)6

(Redacted)7

Q.   I understand, Mr Witness --8

A. (Redacted)9

Q. (Redacted)10

A. (Redacted)11

PRESIDING JUDGE EBOE-OSUJI: (Redacted)12

(Redacted)13

THE WITNESS: (Redacted).14

PRESIDING JUDGE EBOE-OSUJI: (Redacted)15

(Redacted)16

THE WITNESS:  Yes, your Honour.17

PRESIDING JUDGE EBOE-OSUJI:  All right.  Then we can move now.18

MR KIGEN-KATWA:  Yes, Mr President.19

PRESIDING JUDGE EBOE-OSUJI:  Can we go to public session, then?20

(Open session at 3.16 p.m.)21

THE COURT OFFICER:  We are in open session, your Honours.22

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Please proceed,23

Mr Katwa.24

MR KIGEN-KATWA:25
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Q.   Now, Mr Witness, you will confirm that what you heard is to this1

effect:  (As read) "Only one thing, keep maintaining peace.  Maintain2

peace.  Do not be too angry.  Why do you fret?  And yet you know that3

someone has to win this leg.  One person has to win and the announcement4

will be made stating who has won, and whoever wins will be the valid5

winner.  Except I know how people's hearts operate.  Jehovah too, don't6

imagine that he does not, he does."7

You've seen that, Mr Witness?8

A. That is paragraph?9

Q.   Mr Witness, that is the third-last paragraph which we have gone10

through a moment ago.11

A.   Wait, wait.  "Jehovah, too" -- yes --12

Q.   Mr Witness, that is a fair reflection of what you know Mr Sang to13

have heard from what you've just gone through, isn't it?14

A.   To have heard, yes.15

Q.   Now, Mr Witness, I will take you back to your testimony.  The16

first thing is you had said in your testimony that Mr Sang had asked17

people to go for demonstration, isn't it?18

A.   To the best of my knowledge and what I think I remembered.19

Q.   From your recollection.  Now, Mr Witness, you also said the20

nature of the demonstration at that time were that they were not21

peaceful, isn't it?22

A.   Yes, your Honour.23

Q.   Mr Witness, you've already confirmed that the voice that you24

heard a moment ago is the voice of one of the accused persons in this25

26

ICC-01/09-01/11-T-66-Red-ENG WT 05-11-2013 97/119 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Open Session) Page 98
Questioned by Mr Kigen-Katwa (Continuing)

Wednesday, 06 November 2013 Case No. ICC-01/09-01/11

case, isn't it?1

A.   Yes, but, again, I've got an issue.  It is his voice --2

Q.   Okay.  Could we --3

A. -- but the tone, the tone of the voice --4

Q.   Mr Witness, do you want to say -- okay, could you explain?5

A.   It is Sang's voice and the tone is that of an aggrieved person.6

It's not the tone that -- of a happy person, you know.7

Q.   So your concern is that it is Mr Sang's voice, no doubt, but it8

would seem like he's aggrieved?9

A.   Definitely.10

Q.   Could it also mean that he's tired, Mr Witness?11

A.   He's tired?12

Q.   Yes, Mr Witness.13

A.   It doesn't appear -- a tired person will not speak strongly.14

Q.   Okay.  Anyway, Mr Witness, so your impression is that he's an15

angry person, isn't it?16

A.   Yes, your Honour.17

Q.   Now, Mr Witness, against the background of your testimony that18

Mr Sang called for people to come out and that those demonstrations were19

violent, can you confirm that you have heard him speaking here and asking20

people very directly to maintain peace?21

A.   Of course, he's not called for violence.22

Q.   Mr Witness, if you don't mind, just answer my question directly.23

Mr Sang has very directly called for people to maintain peace, isn't it?24

MR GARCIA:  One second, your Honour.  The witness was about to25
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explain -- elaborate on his answer when he was cut off.1

MR KIGEN-KATWA:  I'm okay.2

Q.   Please just explain what you wanted to explain, Mr Witness?3

A.   What was your question?4

Q.   My question, Mr Witness, is that from what you've just gone5

through and what I've just read out to you, Mr Sang very directly and6

specifically asked people to maintain peace, isn't it, Mr Witness?7

A.   Yes, yes.8

Q.   Mr Witness, you will also notice that Mr Sang acknowledges that9

only one person can be elected the president, isn't it?10

A.   That is why I had concern that I heard an important person is the11

one to win.12

Q.   Okay.  Your concern is that it was said that an important person13

would win?  But my question remains --14

A.   Yes.  Why do you fret and you know that someone important has to15

win.  Something like that --16

PRESIDING JUDGE EBOE-OSUJI:  Does it also --17

THE WITNESS: -- it has a meaning.  To somebody who is listening,18

superficially, he will think that Mr Sang has said somebody who is going19

to win is an important person you know.  Yes.  Someone you know.20

Q.   Now, Witness, did you hear the use equivalent to one person in21

the audio you just listened to?22

Mr Witness, would you want the audio played again and the issue I23

want you to --24

A.   That part, actually, because I want to be quite clear is there a25
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Swahili word?1

PRESIDING JUDGE EBOE-OSUJI:  Let's do this.  Let's go into2

private session for a minute or two.  How long is that?  And then we can3

listen to -- he can listen to the audio again and then we come out and4

you ask a question.5

MR KIGEN-KATWA:  Barely two minutes, Mr President.6

PRESIDING JUDGE EBOE-OSUJI:  All right.  Then let's go into7

private session to listen to that.  Two minutes, you say and then we come8

out.9

(Private session at 3.24 p.m.)10

THE COURT OFFICER:  We are in private session, your Honours.11

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Please proceed.12

(Audio clip played)13

MR KIGEN-KATWA:14

Q. (Redacted)15

(Redacted)16

A. (Redacted).17

PRESIDING JUDGE EBOE-OSUJI: (Redacted)18

(Redacted)19

MR KIGEN-KATWA:20

Q. (Redacted)21

(Redacted).22

A. (Redacted).23

Q.   Thank you, Mr Witness.24

A.   Yes.25

26
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Q.   That was the actually what I wanted to ask.1

MR KIGEN-KATWA:  Mr President, I am glad to proceed as it is, I2

am also okay with going to public.3

PRESIDING JUDGE EBOE-OSUJI:  We can go to public (Redacted)4

(Redacted).  So we will go to the public session.5

(Open session at 3.27 p.m.)6

THE COURT OFFICER:  We are in open session, your Honours.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

MR KIGEN-KATWA:9

Q.   Now, Mr Witness, I would like you to confirm also that from the10

first part of what we covered at page 13 -- if you could go to page 13,11

Mr Witness.  Mr Witness, you are in page 13, isn't it?12

A.   Yes, your Honour.13

Q.   Now, you already confirmed that you heard the voice of Mr Sang14

uttering the words that we are referring to, at the second-last paragraph15

at page 13, isn't it?  And, Mr Witness, feel free to mark the text you're16

using so that it's easy for you to refer.17

PRESIDING JUDGE EBOE-OSUJI:  Counsel, we are at the text that18

says:  "Let us leave it to the politicians"?19

MR KIGEN-KATWA:  Exactly, Mr President.  Yes, thank you.20

PRESIDING JUDGE EBOE-OSUJI:  All right.21

THE WITNESS:  Yes.22

MR KIGEN-KATWA:23

Q.   Now, Mr Witness, you will confirm that Mr Sang has pleaded to the24

people of Kalenjin to leave the issues of the vote tallying and25

ICC-01/09-01/11-T-66-Red-ENG WT 05-11-2013 101/119 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Open Session) Page 102
Questioned by Mr Kigen-Katwa (Continuing)

Wednesday, 06 November 2013 Case No. ICC-01/09-01/11

announcement of the results to the politicians, isn't it?1

A.   Yes, your Honour.2

Q.   In the same paragraph, he has very specifically said:  "Don't3

engage in violence as others would take advantage to engage in unruly4

activities."5

You can see that, Mr Witness?6

A.   Yes.7

Q.   Now, Mr Witness --8

A.   Which page?  13?  Are you still in page 13?9

Q.   Yes, I'm still in page 13, Mr Witness.  If you look at the10

paragraph I've just read out to you, you will see the third-last line of11

that same paragraph, and I've read verbatim:  "Don't engage in violence12

as others would take advantage to engage in unruly activities."13

You can see that, Mr Witness?14

A.   Yes.15

Q.   Now, Mr Witness, I want you to move to page 14 and I want you to16

confirm a couple of things at page 14.17

Mr Witness, I want you to look at the second paragraph, the18

third -- the fourth-last line starting with:  "You have been with your19

neighbours ..."  Can you see that, Mr Witness?  Or, Mr Witness, let me --20

A.   Yes.  "You've been ..."21

Q.   Could you confirm that Mr Sang is asking that -- he's telling the22

Kalenjin people:  (As read) "You have been with your neighbours all23

along.  Even if they voted for a person you did not want, leave them24

alone.  Still we live in Kenya and each one is looking for -- is looking25

26
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out for their property."1

You can see that?2

A.   Yes.3

Q.   Mr Witness, you will confirm that Mr Sang is asking the Kalenjin4

people to disregard the political lines and the voting patterns of the5

people and keep peace for the welfare of the country?6

A.   Yes.7

PRESIDING JUDGE EBOE-OSUJI:  Actually, counsel, the text says:8

"We all live in Kenya."  You've read, I think, twice, and each time9

you've said:  "We live in Kenya."  Maybe some people might think there is10

a difference in the nuance.  Doesn't matter but the witness has answered11

your question.12

MR KIGEN-KATWA:  I see, Mr President.  I apologise for that13

oversight.14

PRESIDING JUDGE EBOE-OSUJI:  It's your case.  Don't apologies to15

me.16

MR KIGEN-KATWA:17

Q.   Lastly, Mr Witness, on that issue, I want you to look at the18

second-last -- the second line starting:  "If there are any issues ..."19

Can you see that, Mr Witness?20

At that same page 14, Mr Witness, the same paragraph I've just21

taken you to.22

A.   Paragraph?23

Q.   Paragraph 2, starting with the words:  "People at the24

grassroots" --25

26
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A.   Okay.  "People at the grassroots," yes.1

Q.   Reading from that paragraph, Mr Witness, and you look at it,2

could you confirm that Mr Sang is telling the Kalenjin community that if3

there are any issues that need to be resolved, they will be resolved4

at -- from the above?5

A.   Yes.6

Q.   He also says that if there are any issues, the people at home are7

not responsible?8

A.   Yes.9

Q.   I want us to go to the last audio in respect to this issue, then10

I leave -- I close my cross-examination on this matter, Mr Witness.11

MR KIGEN-KATWA:  And I would like to go to timestamp 33.19.12

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, you see what time it13

is and you had promised to finish today, and there is an issue we want to14

take up.15

MR KIGEN-KATWA:  Mr President, I am alive to that.  Of course,16

quite a bit of my time was taken away by various issues, but I'm --17

Mr President, if you give me another, say, ten minutes I should be done.18

PRESIDING JUDGE EBOE-OSUJI:  Your time was not taken away by19

anything untowards.  That needs to be said on the record.  But proceed,20

try and wrap it up in ten minutes, hopefully less.21

MR KIGEN-KATWA:  Mr President, I wish to play an audio of22

timestamp 33.19 to 33.45 and then I am done.23

PRESIDING JUDGE EBOE-OSUJI:  Let's go to private session.24

(Private session at 3.34 p.m.)25
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THE COURT OFFICER:  We are in private session, your Honours.1

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.2

(Audio clip played)3

MR KIGEN-KATWA:4

Q.   Mr Witness, did I -- are you at page 19?  I'm sorry, I should5

have taken you there.6

PRESIDING JUDGE EBOE-OSUJI:  Did you say page 19?7

MR KIGEN-KATWA:  Yes, Mr President, page 19 that is8

KEN-D11-0008-00201 -- 200 -- 0020.  If the court officer could assist.9

(Audio clip played)10

MR KIGEN-KATWA:11

Q.   Mr Witness, are you there?  You can see that?12

A.   Paragraph?13

Q.   The second paragraph from the top, page 19?14

A.   Page 19, yes, 19.15

Q.   You can see the paragraph starting with:  "In that case ..."  You16

can see that paragraph?  You can see that?17

A.   Yes.18

Q.   It's the paragraph immediately above that that we are playing the19

audio.20

A.   Just a minute.  Paragraph 3?21

Q.   Paragraph 3 is the English version of what is in paragraph 2,22

Mr Witness.23

A.   Okay, okay.  I'm there.24

(Audio clip played)25

26
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THE WITNESS:  It didn't start from beginning.  I didn't get it1

from the beginning --2

MR KIGEN-KATWA:3

Q.   Okay.  Okay, Mr Witness --4

A.   I think it left out --5

Q. -- we will play it again.6

(Audio clip played)7

MR KIGEN-KATWA:8

Q. (Redacted)9

(Redacted).10

(As read) "In that case, what is the need for frustration?  Why11

worry ourselves unnecessarily?  For whom do we worry ourselves?  And for12

what?  So I would like to implore you to desist from any activities with13

a potential to cause conflict.  Let us be patient and wait for the14

results from electoral commission.  Desist from conflict, do not engage15

in verbal animosities.  Leave the roads.  There is no point in you16

closing roads.  Chasing away vehicles from the road and such other17

activities, that is not helpful at all."18

You can see that, Mr Witness?19

A.   Yes, your Honour.20

Q. (Redacted)21

(Redacted)22

A.   It is.23

Q.   Mr Witness, you will confirm that in this paragraph Mr Sang is24

asking that people should not only maintain peace but make sure that they25
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don't close roads?1

A.   It is, it is.2

Q.   Mr Witness, in your evidence you had said that you found some3

parts of the roads closed when you were going - we are in private4

session - when you were travelling from Kapsabet to Eldoret, isn't it?5

A.   Yes, your Honour.6

Q.   And you can see Mr Sang is urging that the roads be opened?7

A.   Yes, your Honour.8

MR KIGEN-KATWA:  Mr President, I know I said it is the last one.9

I just want to put the date on the document and then I close.  I will10

request to play timestamp 00 to 022, zero seconds to 22 seconds.11

(Audio clip played)12

PRESIDING JUDGE EBOE-OSUJI:  Can you hold on, pause?  And where13

is the transcript?14

MR KIGEN-KATWA:  That would be page 1, KEN-D11-008-002,15

Mr President.  It is in tab 2.16

PRESIDING JUDGE EBOE-OSUJI: We are back to page 1?17

MR KIGEN-KATWA:  Mr President, I would leave that line of18

questions.  I can't locate the date.  I should be able to come back to it19

probably on another occasion and through another witness.20

Mr President, I would like to pray to have the transcript and the21

audio and the translation marked for identification.22

PRESIDING JUDGE EBOE-OSUJI:  Any objection?  I take --23

MR GARCIA:  No objection, your Honour.24

PRESIDING JUDGE EBOE-OSUJI:  The documents -- the audio and the25

26
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transcripts will be marked for identification, Sang Defence.1

THE COURT OFFICER:  Thank you, Mr President.  The audio2

KEN-D11-0006-0023 will bear the number MFI-T-D11-00016.  The document3

KEN-D11-0008-0001 will bear the number EVD-T-D11-00017.  The audio will4

be registered as confidential.  Should the transcripts also be registered5

as confidential?6

MR KIGEN-KATWA:  The transcript and the audio need not be marked7

as confidential.8

PRESIDING JUDGE EBOE-OSUJI:  All right.  That --9

MR KIGEN-KATWA:  Mr President, I have two other documents that10

I referred to and I wish to pray that they be exhibited.  That is the two11

Facebook extracts.  I would like to have them marked as exhibits.12

MR GARCIA:  Just if I may, Your Honour, I just wanted to make13

sure that the transcript is correct but I see that one of the documents14

has been marked for -- has been given an EVD number.15

THE COURT OFFICER:  Okay.  With all my apologies, the transcript16

was supposed to bear the following MFI number, MFI-T-D11-00017.17

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  The correction18

has been reflected.19

MR KIGEN-KATWA:  I was requesting that KEN-D11-0013-0021 and20

KEN-D11-0013-0022, being the Facebook extracts, be marked as exhibits.21

PRESIDING JUDGE EBOE-OSUJI:  Prosecution?22

MR GARCIA:  Yes, in this case, Your Honour, I think they should23

be given just MFI numbers and I'll explain why.  First of all, there is24

absolutely no evidence on the authenticity of these documents, and the25

26
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relevance actually hinges on one essential element which hasn't been1

demonstrated, that the people, the names that the witness mentioned are2

indeed the same people that are on those Facebook pages.  That -- there3

is absolutely no evidence in that regard.  And in the absence of that4

evidence, all we have -- all the Court has is two Facebook pages with5

names that are similar or identical to those that are mentioned by the6

witness.  So at a maximum, if any, actually, it should be given an MFI7

because it was shown to the witness, but in terms of relevance, there is8

no evidence in that regard, your Honour.9

PRESIDING JUDGE EBOE-OSUJI:  But did the witness not testify that10

the name, not the Nytich name but the other one, was an unusual name for11

that part of the world?  Did he not say that?12

MR GARCIA:  I think the crux of the witness's testimony on that13

was he thought that they were pseudonyms.  And I think that what the14

Defence aimed at demonstrating was that the people that the witness15

claimed to have heard were indeed people with real names and that's why16

the Facebook pages were (* overlapping speakers) --17

PRESIDING JUDGE EBOE-OSUJI:  No, no, no, I understand the18

argument, but what I'm saying is I also seem to have also heard the19

witness say that that sort of name was an unusual name to have, for20

anybody to bear.21

MR GARCIA:  I don't recall that specifically, but if your Honours22

have -- do recall that, well, I imagine that's an element.  But in my23

opinion, it should be given simply an MFI and there is no prejudice to24

the Defence in that regard.25
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ICC-01/09-01/11-T-66-Red-ENG WT 05-11-2013 109/119 NB T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 110
Questioned by Mr Kigen-Katwa (Continuing)

Wednesday, 06 November 2013 Case No. ICC-01/09-01/11

MR KIGEN-KATWA:  Mr President, the witness said that he was1

surprised at such names.  Actually possibly, actual people's names, and2

that's what we were attacking, as to whether the use of those names3

necessarily means they are pseudonyms.  Mr President, both those4

documents are probative and relevant.  We have extracted them from open5

source and the Prosecution will have an opportunity to countercheck and6

establish for themselves, and we pray that they be marked as exhibits.7

(Trial Chamber confers)8

PRESIDING JUDGE EBOE-OSUJI:  The documents will be admitted as9

the next in the Ruto Defence -- sorry, Sang Defence exhibits, without10

prejudice, of course, to the question as to whether the names attached to11

the people who actually made the call in to the radio station.12

MR KIGEN-KATWA:  We understand, Mr President.  And thank you so13

much, your Honours.14

THE COURT OFFICER:  Thank you, Mr President.  Document15

KEN-D11-0013-0021 will bear the following number:  EVD-T-D11-00018, and16

will also be known as Sang Defence Exhibit Number 18.17

Document KEN-D11-0013-0022 will bear the following number:18

EVD-T-D11-00019, and will also be known as Sang Defence Exhibit Number19

19.20

Both documents will be registered as public.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Mr Kigen-Katwa, I take22

it that's it for you.23

MR KIGEN-KATWA:  Mr President, except to thank the witness.24

That's all.  Thank you, Mr Witness.25
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PRESIDING JUDGE EBOE-OSUJI:  I'm sure the witness accepts the1

thanks.2

THE WITNESS:  Thank you, too.3

PRESIDING JUDGE EBOE-OSUJI:  Now, we will quickly take up the4

matter of the scheduling.  Before we do that, Prosecutor, you have5

re-examination.6

MR GARCIA:  We have no questions in re-examination, your Honour.7

Thank you.8

PRESIDING JUDGE EBOE-OSUJI:  All right.  So we can then straight9

away discharge the witness.10

MR GARCIA:  Indeed, your Honour.11

PRESIDING JUDGE EBOE-OSUJI:  All right.  Witness, thank you very12

much, but stay there for a minute.  Hold on.  No, no, no.  I think we13

need to discharge you.  I'm in a bit of a hurry because we need to get14

out of here by 4 since the tape will run out, but let's see what we can15

do.  Thank you very much, Witness, for coming to testify.  We know that16

it is not an easy matter for witnesses to come and sit -- let's go to17

public session, please.  I need to do this in a public session.18

(Open session at 3.49 p.m.)19

THE COURT OFFICER:  We are in open session, your Honours.20

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  The --21

Mr Kigen-Katwa has completed his cross-examination of the witness and the22

Prosecutor has no question in re-examination so we will be discharging23

the witness.  I was beginning to thank him in private session, to say24

that it is not an easy experience for many people to come and sit there25
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day in and day out, being asked questions by lawyers, but it's all for a1

good cause and we appreciated the fact -- we appreciate the fact that you2

came to assist in our search for the truth.  You've done your job now, so3

what's left is for us to evaluate the merits of what you've said against4

the other evidence we'll hear in the case.  Thank you for coming.5

THE WITNESS:  It's my pleasure, your Honour.6

PRESIDING JUDGE EBOE-OSUJI:  We will now bring down the blinds7

and let out the witness.8

(Closed session at 3.50 p.m.)9

THE COURT OFFICER:  We are in closed session, your Honours.10

(The witness stands down)11

PRESIDING JUDGE EBOE-OSUJI:  Back to private session.  We are12

going into private session because the Prosecutor said there is something13

he needs to discuss.14

(Private session at 3.51 p.m.)15

THE COURT OFFICER:  We are in private session, your Honours.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Mr Steynberg, we have17

less than nine minutes to do this thing, and if you can in three minutes18

or four quickly put on record what it is you wanted to say.19

MR STEYNBERG:  Very well, your Honours, I will try to be as brief20

as possible.  The Prosecution is aiming to bring two witnesses who we had21

previously indicated to the Defence we would be bringing but for various22

personal reasons were unable to travel earlier.  They are numbers P46923

and P535.  The difficulty is that, as presently advised, it will not be24

possible to get either of them here by the 18th, to testify by the 18th.25
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(Redacted)1

(Redacted).  She does believe, however, that she will be in a position to2

travel towards the end of next week which would permit her to be here in3

time to be proofed on Monday, the 18th, and then she would be able to4

testify on the 20th as I had previously indicated.5

P535, (Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted).  We do believe then that the10

prospects are good that he will be able to testify after 469.11

We have two other witnesses who we could get here sooner, P12812

and P409, both of these witnesses are (Redacted) crime-base witnesses.13

They do both testify about attending certain rallies, including rallies14

at which Mr Ruto, the first accused, spoke.  From what I can see, neither15

of them implicate the second accused in any way.  However, my learned16

friend Mr Khan has indicated he would prefer not to have these witnesses17

called now because he has not prepared for them.18

My suggestion is that in the circumstances, we should proceed19

with 469 and 535, and I will keep probably P128 as a backup in case 53520

is unable to make it.  His statement is only 12 pages long, it's very21

limited, and although my learned friends may not have prepared, I really22

don't believe it would be a great inconvenience to prepare for this23

particular witness.24

As the record will reflect and as your Honours are aware, the25

26
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Prosecution has literally bent over backwards to try and accommodate the1

Defence as regards the order of witnesses, et cetera, and we are largely2

in this predicament because we had adjourned Witnesses 536 and 323 until3

the new year.  Having said that, my learned friends has also suggested4

that we might want to call some other non-Kenyan witnesses such as expert5

witnesses, et cetera.  As I have stated previously, the strong6

inclination of the Prosecution is to call Kenyan-based witnesses first.7

Your Honours are fully aware of the situation that prevails and the8

difficulties that have arisen with the local witnesses, and it is our9

firm view that it is in the interests of our case as well as in the10

interests of justice to get as many of these witnesses to testify as soon11

as possible while they are still available.12

And for that reason, I would certainly prefer not to spend time13

on expert witnesses and other witnesses who we do not believe will assist14

us greatly at this stage of the Prosecution case.  We would prefer to15

keep those witnesses for later in the case.  Those are basically my16

submissions.  So the bottom line is we can assist with the witnesses or17

with the dates but, as presently advised, not with both.18

PRESIDING JUDGE EBOE-OSUJI:  The expert witnesses, even though19

you may have put them off for now, is it the case that you will still be20

calling them as part of this case at some point?  And not a matter of21

saying -- after hearing some testify you may decide to take off the22

expert witnesses from your list?23

MR STEYNBERG:  Your Honours, as far as one of the expert24

witnesses is concerned, Monsieur Mopur (* phon), Witness 464, we will25
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certainly be calling him.1

PRESIDING JUDGE EBOE-OSUJI:  Okay.  You've answered that.  If2

that happens, it is something that you can quickly call him within the3

period we are looking at here?4

MR STEYNBERG:  Your Honours --5

PRESIDING JUDGE EBOE-OSUJI:  Regardless of your preference?6

MR STEYNBERG:  When you say -- we could certainly call him.7

I hesitate because of the quickly.  He is a university lecturer, he has8

other obligations.  We are also at the witness's mercy, as it were.  We9

don't have the subpoena for him so we would have to give him a certain10

amount of notice.  But it might be possible.11

PRESIDING JUDGE EBOE-OSUJI:  Can you -- I have not consulted my12

colleagues because we are running out of time.  We will do that.  Can you13

also explore that possibility without prejudice to whether or not we tell14

you to do that in the end.  My colleagues and I will talk about it so15

that he is put on notice that it might be possible to move him up.16

MR STEYNBERG:  I will do so, your Honour.17

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Let's leave you there18

and then take up Mr Khan.  Mr Khan, we -- unfortunately you have two19

minutes or less, the reason is not because I want to cut you off because20

the tape will run out.21

MR KHAN:  Your Honour, the Defence have tried to be flexible and22

we understand the Prosecution have tried likewise.  I will say for the23

record that the witness order - and I've got the dates and the details -24

have changed 11 times since the 21st of March, 2013.  And I think it's25
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fair that the Chamber know that we haven't objected that when Witness 4871

came, he was number 21 on the witness list.  This witness was number 25.2

And the next witness, 423, was number 16.  So, your Honour, we've been as3

flexible as we can in order to make sure the process of the court4

continues unhindered.  However, in relation to the two witnesses, 128 and5

409, the Defence would be significantly disadvantaged if we bring those6

witnesses forward.7

Your Honours, what we've suggested, in fact, and my learned8

friend -- my preference, as far as it's relevant, was 469 of course is9

available, 535 is available, but if there was any uncertainty about their10

availability, one witness that we could deal with definitely within the11

week would be Witness 32.  And, your Honour, it's my respectful12

submission, my learned friend has him down for four hours only.  We are13

in private session.  It's (Redacted).  The Prosecution have him down for14

four hours and I will undertake that he is done within that week, and he15

seems to be a definite witness, a witness the Prosecution are going to16

call.17

And my very strong submission would be that, to prevent any18

uncertainty, that witness is called as soon as possible.  It would help19

the Trial Chamber, it's a certain witness, and it's one that is bite20

size.  We can deal with within the certain period of time, and that's my21

very strong submission.  The Prosecution have previously in written22

filings acknowledged that the Trial Chamber, of course, are ultimately in23

charge of which witnesses are to be called when.  I would ask your24

Honours that serious consideration be given that in the two week slot a25
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definite witness that can be called is Witness 32.1

Your Honours, those are my submissions on this issue.2

PRESIDING JUDGE EBOE-OSUJI:  All right.  Thank you very much.3

How much time do we have on the tape?4

(Trial Chamber and court officer confer)5

PRESIDING JUDGE EBOE-OSUJI:  Two minutes on the tape.6

Mr Steynberg.  In that time.7

MR STEYNBERG:  Your Honour, very briefly, and I know that Mr Sang8

is going to reply still, but just on the Witness 32 issue.  For various9

reasons the Prosecution would not be amenable to that.  There are certain10

reasons which I do not propose to share with my learned friends why the11

Prosecution would wish to call that witness at a later stage of the12

proceedings.13

PRESIDING JUDGE EBOE-OSUJI:  Mr --14

MR KHAN:  Mr President, I do apologise.  Just very briefly, my15

learned friend - we are talking about the issue of experts - had16

indicated to me that it may be the case that 488, Lars Bromley, may be17

called or may not be called.  Your Honour, I would ask at some point the18

Prosecution be requested to go through this witness list and confirm from19

the witnesses which witnesses they do expect to call and who are willing20

to testify so we do not waste our resources unnecessarily.21

PRESIDING JUDGE EBOE-OSUJI:  Right.  Mr Khan, I think the time22

has gone --23

MR KHAN:  I'm grateful.24

PRESIDING JUDGE EBOE-OSUJI: -- run out.  Mr Katwa, somehow this25
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thing happens to you.  My apologies.1

MR KIGEN-KATWA:  Mr President, I just wanted to say that on our2

part we will also be very happy to have Witness (Redacted) brought up.3

PRESIDING JUDGE EBOE-OSUJI:  What I'm saying is, maybe we should4

talk to you tomorrow so that you are on the record because I'm not sure5

that what you said is captured on the tape.6

Mr Khan said he had to run so that's why we squeezed him in, so7

tomorrow we can hear you as well, briefly.8

MR KIGEN-KATWA:  Actually, I have nothing other than to say, on9

our part, we are happy --10

PRESIDING JUDGE EBOE-OSUJI:  All right.11

MR KIGEN-KATWA: -- to have Mr (Redacted) coming.12

PRESIDING JUDGE EBOE-OSUJI:  Then we leave it at that.  Tomorrow.13

MR NARANTSETSEG:  I'm grateful, your Honour, tomorrow then.14

Thank you.15

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will do this.  We16

will adjourn now and we reconvene tomorrow at 9.30.  You have the next17

witness.18

MR GARCIA:  Indeed, your Honour.19

PRESIDING JUDGE EBOE-OSUJI:  Yes.  So we will bring in that20

witness.  We will listen to Mr Narantsetseg on this matter briefly in the21

morning and then we move straight to the witness.22

(Trial Chamber confers)23

PRESIDING JUDGE EBOE-OSUJI:  All right.  We will adjourn now and24

come back tomorrow.25
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THE COURT OFFICER:  All rise.1

(The hearing ends in private session at 4.03 p.m.)2

RECLASSIFICATION REPORT3

Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 244

September 2013, and the instructions in the email dated 17 January 2014,5

the version of the transcript with its redactions becomes Public.6
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