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Procedural Matters (Open Session) Page 1
1 International Criminal Court
2 Trial Chamber V(a) - Courtroom 1
3 Situation: Republic of Kenya
4 In the case of The Prosecutor v. William Samoei Ruto
5 and Joshua Arap Sang - ICC-01/09-01/11
6 Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia
7 and Judge Robert Fremr
8 Trial Hearing
9 Thursday, 17 October 2013
10 (Upon commencing in open session at 9.39 a.m.)
11 THE COURT USHER: Allrise. The International Criminal Court is
12 now in session. Please be seated.
13 PRESIDING JUDGE EBOE-OSUJI: Thank you very much. Court officer,
14 please announce the case.
15 THE COURT OFFICER: Situation in the Republic of Kenya, in the
16 case of The Prosecutor versus William Samoei Ruto and Joshua Arap Sang,
17 case reference ICC-01/09-01/11. We are in open session.
18 PRESIDING JUDGE EBOE-OSU]JIL: Thank you very much. Appearances,
19 the same?
20 MR FAAL: No changes.
21 MR KIGEN-KATWA: No changes, Mr President.
22 MR STEYNBERG: Good morning, your Honours. For the Prosecution
23 this morning, myself, Anton Steynberg, with me Laura Renton,
24 Lorenzo Pugliatti, and Jasmina Suljanovic. Thank you, your Honours.
25 MR NARANTSETSEG: Good morning, Mr President. From the PCV
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1 office, Orchlon Narantsetseg. Our case manager is absent today and
2 tomorrow. Thank you.
3 PRESIDING JUDGE EBOE-OSUJI: Thank you very much. Thank you.
4 The witness is not in court now.
5 Prosecutor, you made a request, I understand.
6 MR STEYNBERG: That's correct, your Honour. There is just one
7 issue I would like to raise. I have discussed it with my learned friends
8 and I would ask that we go into private session briefly. I'll be no more
9 than five minutes on this issue.
10 PRESIDING JUDGE EBOE-OSU]JI: We will then go into private session
11 for five minutes, hopefully less.
12 MR KHAN: Mr President, your Honours, can I just say my learned
13 friend has very kindly intimated the subject matter that's going to be
14 raised. It deals with a public statement. And, your Honour, for my
15 part,  won't say more, there is no reason why it cannot be done in
16 public, your Honour. That's my submission on this particular issue.
17 PRESIDING JUDGE EBOE-OSUJI: Thank you. We will go into private
18 session.
19 (Private session at 9.41 a.m.)
20 THE COURT OFFICER: We are in private session, your Honours.
21 MR STEYNBERG: Thank you, your Honours. I will explain why
22 I deemed it necessary to go into private session. It's because the --
23 PRESIDING JUDGE EBOE-OSU]JI: Before you do that, Mr Steynberg,
24 please, could you -- I have my own issues for the private session, when
25 I say mine, I mean on behalf of the Chamber. Three things. Well, this

26
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part can be said in public. The interpreters and court reporters
continued to urge pace, the five-second rule. Beyond that, it has also
been observed, and this is the matter for the private session now, these
two other items, it has been observed that when counsel are asking
questions and the witness is speaking, some counsel leave their
microphones on. Of course, this is instinctive behaviour, but that is
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

MR STEYNBERG: Thank you, your Honours. I've taken note of that.
I in fact have a post-it here to remind me to switch off my microphone
and I will try to do that.

Your Honours, if I may then proceed to the matter which I had
hoped to raise. My learned friend has correctly advised that it concerns

a public press statement given by the accused number 1, Mr Ruto, on
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1 Tuesday, the 15th, and the reason why I've asked to make my submissions
2 at least in private session is that I believe that it does impact on the
3 (Redacted).
4 Your Honours, I have a full transcript of the press statement,
5 and if I can ask the court officer to hand up the copies to the court,
6 but I've highlighted the sections which concern me. And perhaps I can
7 just read from the fourth line of the second paragraph as to the matters
8 which are of concern to the Prosecution. Mr Ruto says, and I've also
9 listened to the transcript so I think -- I think I can state confidently
10 that he said the following;:
11 "It is becoming increasingly clear to us that the Prosecution
12 failed - and failed miserably - in the discharge of their responsibility
13 to investigate the cases and allegations against us and especially the
14 statute's responsibility put on them to investigate both incriminating
15 and exculpatory evidence. It is abundantly clear to us - and that is why
16 we have filed several applications - that this case as it runs should be
17 terminated, because we believe in it the Prosecution has failed miserably
18 in its responsibility to discharge the mandate assigned to them under the
19 Rome Statute."
20 And the last sentence is the one which is particularly worrisome.
21 "It is abundantly clear to us that the methodology of the
22 Prosecution to manipulate, to buy and bribe witnesses in their bid to
23 incriminate us in these allegations is appalling."
24 Now, your Honours, he then goes on to address matters relating to
25 the recent resolution by the African Union and thirdly, matters relating

26
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1 to the pending appeal regarding his continuous presence at these
2 proceedings which don't directly concern the Prosecution so I'll say
3 nothing more on those, but in my submission, your Honours, it is
4 inappropriate for an accused before this court or any court for that
5 matter to make public statements in the medias regarding a pending case.
6 More especially when that case is already at trial.
7 Apart from the fact that it prejudges live issues before this
8 court, it also impacts - and it's particularly regrettable - in light of
9 (Redacted)
10 (Redacted)
11 (Redacted)
12 (Redacted)
13 (Redacted)
14 (Redacted)
15 (Redacted)
16 (Redacted)
17 (Redacted)
18 (Redacted)
19 (Redacted). I point out further that Chambers of this court have
20 previously deprecated the use of public interviews to comment on the
21 merits of a pending matter or the credibility of witnesses or to express
22 views on matters awaiting resolution before the Chamber. And although
23 on -- I refer your Honours to the Lubanga case filing 2433 at paragraph
24 52, on that occasion of course the criticism was directed at the Office
25 of the Prosecutor, but the Chamber made it abundantly clear that the

26
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1 admonition applied equally to all parties, and I submit by extension to
2 the accused too. And regrettably, your Honours, it's my submission that
3 Mr Ruto's statement raises all of these concerns.
4 This brings me, your Honours, to the issue of the appropriate
5 remedy. Now, I'm mindful of the fact that this is the first occasion on
6 which it's come to the Prosecution's attention that Mr Ruto has made a
7 statement on the merits of the case, and I'm mindful of the importance of
8 avoiding escalation of tension and heat in the courtroom and in outside
9 the courtroom. I'm also mindful of the embarrassment that might
10 accompany an order for a public retraction, so I will not seek that
11 remedy. AllIask, your Honours, in these circumstances is that the
12 Chamber remind all parties and participants in this case that they should
13 refrain from making any public statements that concern the merits of this
14 case. And this is of course without limiting your Honours' discretion to
15 take whatever further action you deem fit. But that is all I wish to say
16 on the issue and I thank you for the opportunity to address the court.
17 PRESIDING JUDGE EBOE-OSUJI: What -- what you said, you cited
18 precedent in Lubanga. What happened in Lubanga?
19 MR STEYNBERG: In Lubanga, your Honours, it was an interview
20 given by a member of the Office of the Prosecutor. It was the then head
21 of the JCCD unit who made certain comments on the issue of intermediaries
22 and child soldiers and the credibility of witnesses which was deprecated
23 by the Chamber.
24 PRESIDING JUDGE EBOE-OSU]JI: So the Chamber -- Trial Chamber I
25 then admonished the Prosecution for that sort of conduct in the media?

26
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1 MR STEYNBERG: The Prosecution and, yes, admonished the
2 Prosecution and cautioned all parties not to in future take part in that
3 sort of activity.
4 PRESIDING JUDGE EBOE-OSUJI: Thank you.
5 Mr Khan.
6 MR KHAN: Mr President, your Honours, firstly I'm grateful to my
7 learned friend for alerting me just before court that he was going to
8 make an application. Context is everything. One cannot avoid the
9 reality that this is a high profile case. Nor can one ignore the reality
10 that the -- my client is also the deputy president of the Republic of
11 Kenya and there is enormous press interest.
12 Your Honour, the court should be aware that daily I have had
13 repeated calls from BBC World, from al-Jazeera, from CNN, even yesterday
14 from New York times for interviews dealing with the merits of the case.
15 On the instructions of Mr Ruto, those have been declined. But when we
16 came here at the beginning of the week, we can't shut our eyes to the
17 reality that there was an African Union meeting in Addis Ababa, and there
18 was enormous speculation that Mr Ruto in light of that resolution would
19 not come here before the court. That was the speculation, that was the
20 press interest. Of course, Mr Ruto has consistently said that he wishes
21 to cooperate with this court personally and clear his name, and actions
22 speak louder than words. Throughout that, his word has been -- his
23 actions have been as good as his word.
24 But, your Honour, if one reads the press statement in totality,
25 one sees a very balanced, a very mature, and a very reasonable statement

26
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1 which seeks to balance the constitutional duties of Mr Ruto with his

2 personal commitment to respect international law. And in fact, in my

3 respectful submission, it's a model of balance because what he is saying

4 is that his preference is not to seek deferral, his preference is to

5 allow this case to continue. He says it very clearly in the last -- if

6 one looks at paragraph 4, that the preference is that this matter

7 proceeds in court in the interest of justice for the victims. The last

8 sentence of the last paragraph of the first page -- of the first page:

9 "Our preference that this matter proceeds in court in the
10 interest of justice for the victims and accountability on our part and a
11 chance for us to clear our names, whilst at the same time be given the
12 opportunity to discharge our responsibilities entrusted to us
13 legitimately in free and democratic elections in Kenya."
14 And, your Honour, right at the end he repeats it. So it's not
15 just once, he repeats it.
16 "I thought we need clarity on those issues and therefore we are
17 going to pursue the United Nations Security Council's adjudication on
18 this matter so that the case can be deferred, but more preferably we
19 would want to work with the court's decision,”" your Honour, that's your
20 decision, "with the court's decision to grant us excusal from continuous
21 attendance so that both issues can be balanced out."
22 In my respectful submission this is a press release that merits,
23 in fact, applause to be given to the deputy president for his respect for
24 the court in the face of quite while unique display of solidarity from 25
25 heads of state in the African Union representing about 800 million

26
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1 people, in that context, with that backing, and those concerns that have
2 been expressed by democratic leaders of one of the major continents of
3 this planet, the deputy president has still attended and respected the
4 court. But, your Honour, Lubanga has been mentioned, but in the case of
5 Muthaura, Ambassador Muthaura and Uhuru Kenyatta, in the pre-trial stage
6 I filed an application to restrain the former Prosecutor, Louis Moreno
7 Ocampo, from his extrajudicial comments. And I said in that filing, I
8 don't have the reference but it's in the public record, that those
9 comments had the capacity to pollute the witness pool and he, we said,
10 was -- had a proclivity of making public comments that then the civil
11 society groups in Kenya picked and run with, and then those filings,
12 those press articles he was regurgitating in filings before the Trial
13 Chamber -- I mean, Pre-Trial Chamber.
14 But the Pre-Trial Chamber at that time said that the Prosecutor
15 could carry on and it was part of the functions of the Prosecutor. Your
16 Honour, we all know the Prosecutor has a spokesperson. The Prosecutor
17 gives many press releases, many press statements, and has made numerous
18 around the world in lectures, in universities, in diplomatic events, and
19 in ICC press conferences, talking about this case. And the comments he
20 has said and the environment that she is creating by those utterances is,
21 we say, prejudicial to William Ruto. But, your Honours, the comments of
22 -- there is freedom of speech, and what Mr Ruto said is nothing different
23 to what we have said in this court.
24 Your Honour, my learned friend, of course, we don't cast any
25 aspersions on him. We hold him in the highest personal regard and
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1 professional regard. But he was not involved in the pre-trial stage, he
2 was not involved when these investigation took place, and I said in my
3 opening a unique feature of this case - and the Prosecution may not like
4 it, but we will lead evidence on it, and it's a reality - is before the
5 Judges of the ICC authorised investigations, the Prosecution had
6 identified Mr Ruto as a suspect and arranged for witnesses to be taken
7 into the care of third parties. Mr Ruto has not said anything other than
8 what I've said in court.
9 In the context of the quite phenomenal press interest, and I've
10 seen the Prosecutor has been on hard talk and all these different shows,
11 and the previous Prosecutor as well, Mr Ruto has declined these
12 invitations from all these international news agencies or BBC and
13 al-Jazeera, never mind the Kenyan press. And, your Honour, the proper
14 reading of this transcript, whilst we do criticise, and he does criticise
15 shoddy Prosecution investigations and systemic failings of the OTP to
16 investigate exculpatory evidence with as much keenness as they seek
17 ferret out incriminatory evidence, the fact of the matter is that that is
18 our case and we are entitled to make these comments but, your Honour,
19 this statement is one that discloses respect for the rule of law --
20 PRESIDING JUDGE EBOE-OSUJI: Mr Khan, can you run it up in one
21 minute.
22 MR KHAN: Yes, of course, your Honour. Respect for the rule of
23 law, respect for the ICC, and that is quite different. Respect for the
24 orders of the court which is in black and white here is a different
25 matter from applauding or patting the Prosecution on the back for a job
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1 well done. We say the very sad reality is they have not done a good job
2 in this case and every day Mr Ruto sits here is a miscarriage of justice.
3 That is our case. Now the Prosecution may not like it but we have every
4 right to put it, and it cannot be right that the Prosecutor is given free
5 rein to go around and give unbridled press conference and have a budget
6 for a press spokesperson, and when counsel is very careful, and my team
7 is very careful about what we say to the press, Mr Ruto is very careful
8 about declining all manner of interviews, when the international media
9 have enormous interest to see us express views about what is going on
10 here, and what Mr Ruto does is decline those interviews and instead puts
11 forward a very balanced, a very mature, a very reasonable, and indeed a
12 very statesman like and fair appraisal of the situation.
13 And, your Honour, rather than undermining the principles of this
14 court, what it does is show that whatever the noise in the background,
15 whether it's from the Prosecution or whether it's from the political
16 arenas, Mr Ruto himself is here respecting the court and your Honours.
17 And your Honour as I said before, this is not a matter that should give
18 rise to any retraction, in fact there cannot be a retraction, it's a
19 matter that should give rise to a great deal of applause. It does
20 Mr Ruto great credit in relation to his belief that justice will prevail
21 despite the fact he does say, he does say, that every day he's here is a
22 very sad day for international justice because the case should not have
23 even got this far. Your Honour, that is our position. I'm grateful.
24 PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa, I'm not going to
25 call on you because it wasn't your client that made the press statement.
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1 I know you will want to participate but we want to limit the discussion.
2 MR KHAN: Mr President, just one matter I didn't raise.
3 (Redacted)
4 (Redacted)
5 (Redacted)
6 (Redacted)
7 (Redacted)
8 (Redacted)
9 (Redacted)
10 (Redacted)
11 (Redacted)
12 (Redacted)
13 PRESIDING JUDGE EBOE-OSUJI: Mr Khan --
14 (Trial Chamber confers)
15 PRESIDING JUDGE EBOE-OSUJI: We have heard the parties on both
16 sides on this matter. We have looked at the press statement. Indeed,
17 the part highlighted is worrying. It should not be made. Parties should
18 refrain from commenting on the merits of the case in the press.
19 The litigation in this case will have to be done in this
20 courtroom and not in the media. It is one thing, of course, for the
21 deputy president of the country to speak on a matter of public policy,
22 wider public policy. It is quite another matter for the deputy president
23 to use that opportunity to comment on the merits of his own case, that is
24 being proceeded with in an individual capacity. At this stage the
25 Chamber will not be issuing any sanctions. It is only to say that
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1 comments like this should not be made. The parts in the highlights
2 should not be made in the media, commenting on the merits of the case.
3 Let counsel litigate the case in this courtroom in the appropriate way.
4 That is all that we need to say on the matter.
5 MR KHAN: Mr President, I'm grateful, and we will of course
6 comply. CanIjust ask for the sake of clarity that the injunction of
7 the Chamber, the Chamber make it clear that it applies with equal vigour
8 to the statements of the Prosecutor constantly saying --
9 PRESIDING JUDGE EBOE-OSUJI: Indeed.
10 MR KHAN: -- that there is witness interference underway and
11 creating an environment where the clear inference is somehow we are
12 behind it, because it cannot be one-way traffic that the Prosecutor is
13 alleging witness interference and we cannot do the same thing.
14 PRESIDING JUDGE EBOE-OSU]I: It is a fair comment, fair request
15 as well on your part, so it is a matter -- when we say the merits of the
16 case, we did say parties, we did not say only one side. So it is
17 something that must be observed on both sides.
18 MR KHAN: Grateful.
19 PRESIDING JUDGE EBOE-OSUJI: With that out of the way, we will
20 now -- Mr Steynberg?
21 MR STEYNBERG: Sorry, your Honours. Perhaps just one other
22 thing. I seek the guidance from this Chamber, the witness who is
23 currently testifying appears to have taken seriously to heart your
24 Honour's admonition to speak very slowly and clearly. I did not want to
25 interfere with a witness who so closely follows your Honour's

26
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1 instructions. But it may be that at this rate, matters might take a bit
2 longer than I had originally anticipated, but I'll leave it up to your
3 Honours to regulate should you deem fit.
4 PRESIDING JUDGE EBOE-OSUIJI: 1 did think about that but I was
5 wondering -- I mean, he's a (Redacted). Is that how he
6 normally speaks, do you know? Or was it just the advisory from the court
7 that resulted in the (Redacted) pace we've observed?
8 MR STEYNBERG: Your Honours, I can from personal experience in
9 the witness preparation session say that he does (Redacted)
10 (Redacted), but he has certainly exaggerated it for the
11 purposes of trial.
12 PRESIDING JUDGE EBOE-OSUJI: All right. I'll remember to try and
13 see what can be done. All right. Are we -- were we in public yesterday?
14 We were.
15 MR STEYNBERG: Indeed, we were, your Honour. If I may, I have
16 two matters to clarify which I would like do in private. It may be
17 convenient to do it at the outset and then we can proceed back into
18 public session.
19 PRESIDING JUDGE EBOE-OSUJI: You mean when we bring him in you
20 want to go into private?
21 MR STEYNBERG: Indeed, your Honour, thank you.
22 PRESIDING JUDGE EBOE-OSUJI: Why don't we then -- court officer,
23 please bring in the witness. We will lower the blind as usual.
24 (Closed session at 10.05 a.m.)
25 THE COURT OFFICER: We are in closed session, your Honour, and
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Questioned by Mr Steynberg (Continuing)

1 the witness will be brought in.
2 PRESIDING JUDGE EBOE-OSU]JI: Thank you. You can please bring in
3 the witness.
4 (The witness enters the courtroom)
5 WITNESS: KEN-OTP-P-0376 (On former oath)
6 PRESIDING JUDGE EBOE-OSU]JI: Welcome back, Witness. We hope you
7 rested well. The Prosecutor will continue to ask you questions this
8 morning. We will do that in private session. But I thought I should --
9 I know I reminded you yesterday of the need to speak slowly and that is
10 good, but you can also speak at moderate pace, and let's see how that
11 goes. Ifitis too fast I will are let you know. You're free to speak
12 at your normal pace, and then if the interpreters start protesting that
13 you're speaking too fast, then I will let you know. So let's try and
14 proceed in that way.
15 THE WITNESS: Thank you.
16 PRESIDING JUDGE EBOE-OSU]JI: Can we now go into private session,
17 please? Lift the blind.
18 (Private session at 10.08 a.m.)
19 THE COURT OFFICER: We are in private session, your Honour.
20 PRESIDING JUDGE EBOE-OSU]JI: Thank you very much.
21 Mr Steynberg, please proceed.
22 MR STEYNBERG: Thank you, your Honour.
23 QUESTIONED BY MR STEYNBERG: (Continuing)
24 Q. Good morning, sir. I'm sorry we kept you waiting for a while
25 this morning.
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Witness: KEN-OTP-P-0376 (On former oath) (Private Session) Page 16
Questioned by Mr Steynberg (Continuing)

A. Morning.

Q. Mr Witness, I would just like to clarify two issues before we
proceed back into public session, and the first relates to your evidence
yesterday that during the 2007 elections, (Redacted)

(Redacted)
(Redacted)

A. (Redacted).

Q. Thank you. And the second issue relates to your evidence
pertaining to the Langas -- the population of the Langas area. You
stated a figure of the population in 2007 of 51,000. (Redacted)
(Redacted)

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)
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Witness: KEN-OTP-P-0376 (On former oath) (Private Session) Page 17
Questioned by Mr Steynberg (Continuing)

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
Q. Thank you, Mr Witness. Thank you, Your Honours, if we may
proceed into public session.

PRESIDING JUDGE EBOE-OSU]JIL: Thank you very much. Witness, you
do have the perfect pace. I have to tell you that. You speak at a very
good pace.

Now, we will go into a public session.

(Open session at 10.12 a.m.)

THE COURT OFFICER: We are in open session, your Honour.

PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, please proceed.

MR STEYNBERG: Thank you, your Honour. Your Honour, I see the
witness has a question.

THE WITNESS: My Lords, the paper presented to me does in no way
relate to me.

PRESIDING JUDGE EBOE-OSUJI: One second, one second. Let us go
into private session.

(Private session at 10.12 a.m.)
MR STEYNBERG: May I ask the court officer to check whether the

PIS form in front of the witness is the correct one?
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Questioned by Mr Steynberg (Continuing)

1 PRESIDING JUDGE EBOE-OSUJI: Are we now in private session?
2 THE COURT OFFICER: Yes, your Honour, we are in private session.
3 PRESIDING JUDGE EBOE-OSU]JI: Thank you. Witness, were you going
4 to say you were given the wrong paper?
5 THE WITNESS: Yes.
6 PRESIDING JUDGE EBOE-OSU]JIL: The wrong confidential paper?
7 THE WITNESS: Yes.
8 PRESIDING JUDGE EBOE-OSUJI: Thank you.
9 MR STEYNBERG: Ibeg your pardon, My Lord. I think that was my
10 fault. He seemed to have the PIS for the previous witness.
11 MR KHAN: Mr President, it may be useful out of an abundance of
12 caution, to use that far too familiar expression, just to advise the
13 witness that whatever he saw or read should not be repeated when he
14 leaves this courtroom, if it related to a different witness. It may be
15 prudent just to underline the confidentiality of that document to the
16 witness who is on the stand at the moment.
17 PRESIDING JUDGE EBOE-OSUJI: Prosecutor, do you have any
18 difficulty with that?
19 MR STEYNBERG: No difficulty at all, your Honours.
20 PRESIDING JUDGE EBOE-OSUIJI: Sir, the request that counsel has
21 made, and it is an appropriate one, is that the document you have is
22 confidential, and you leave the knowledge of it in this courtroom. So
23 once you finish, you're not to discuss that outside the court with
24 anybody else.
25 THE WITNESS: Thank you.
26
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Questioned by Mr Steynberg (Continuing)

1 MR STEYNBERG: Thank you, your Honours. May we then proceed back
2 into public session?
3 PRESIDING JUDGE EBOE-OSU]JI: Please proceed. But we go back into
4 public session, open session, right, Mr Steynberg?
5 MR STEYNBERG: Yes, your Honours, thank you.
6 PRESIDING JUDGE EBOE-OSUJI: We go back into open session, then.
7 (Open session at 10.16 a.m.)
8 THE COURT OFFICER: We are in open session, your Honour.
9 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
10 Mr Steynberg, you may continue. Would you take it up from where
11 we stopped yesterday, the pejorative terms, what they mean?
12 MR STEYNBERG: Yes, your Honour, I will.
13 PRESIDING JUDGE EBOE-OSUJI: Thank you.
14 MR STEYNBERG:
15 Q. Thank you, Mr Witness. If you recall where we left off yesterday
16 afternoon, you had told the Court in response to a question put to you by
17 the Presiding Judge, whom called whom what. Your answer was the Kalenjin
18 people, and this came during when the election was about to -- used to it
19 refer to the Kikuyu as madoadoa. And my first question is what language
20 is that word, "madoadoa"?
21 A. Madoadoa is a Swahili word.
22 Q. And can you explain, please, to the court what it means in
23 English?
24 A. It simply means, if, for instance, a piece of paper is white
25 colour, and it is dotted with blue dots, green dots, or yellow dots,
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Questioned by Mr Steynberg (Continuing)

1 these are normally referred to as madoadoa against a white sheet of
2 paper.
3 Q. And can you explain to the court the significance of this term as
4 it was applied to the Kikuyu in your area?
5 A. Canyou repeat?
6 Q. Yes. How was this term used with respect to the Kikuyu in the
7 Langas area?
8 A. This, in my view, referred to Kikuyus as having inhabited area or
9 land belonging to the Kalenjins.
10 Q. And what was to become or what should be done with this -- these
11 madoadoa?
12 A. Usually, if one is to return the colour of the white paper in its
13 original colour, you have to do all what is necessary to wash or to clear
14 the madoadoa and remain with original colour of the paper.
15 Q. Isee. Now, besides this term madoadoa, were any other terms,
16 derogatory terms, used for either party?
17 A. There was also another name used by Kalenjins also, referring to
18 Kikuyus.
19 Q. What was that term?
20 A. That was Kwe-Kwe.
21 Q. For the record, that is spelled K-W-E-K-W-E, correct?
22 A. Yes.
23 Q. And can you explain firstly what language that is, and then what
24 is the English meaning?
25 A. Kwe-Kwe is also a Swahili word. In English, it simply means
26
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Questioned by Mr Steynberg (Continuing)

1 weeds growing against the plants in the land.
2 Q. And in what context was that word "Kwe-Kwe" applied to the
3 Kikuyu?
4 A. To Kikuyus it also meant that we had grown into a land belonging
5 to some other people, meaning that we are not part and parcel of that
6 particular area.
7 Q. And what was to happen to these Kwe-Kwe, these weeds?
8 A. Usually, to a farmer, when Kwe-Kwe grows in his land, the only
9 way out is to uproot the weed so as to give the farmer's plants to grow
10 well.
11 Q. And can you please tell the Court where and when you heard these
12 terms being used, being applied to the Kikuyu in the Langas area?
13 A. This came approximately about three months to the election.
14 Q. And who did you hear using these terms?
15 A. Well, our political rivals used these words to refer to Kikuyu.
16 Q. Just for the record, who are you referring to when you mention
17 your political rivals?
18 A. That I mean we as Kikuyu, we were in a different political party,
19 and Kalenjins were in a different political party.
20 Q. And which political party were the Kalenjins in?
21 A. The Kalenjins were all allied to the ODM party.
22 Q. Were there any occasions -- well, did you ever attend or were you
23 ever present at any ODM rallies or events where ODM leaders were
24 speaking?
25 PRESIDING JUDGE EBOE-OSUJI: Prosecutor, I do not want to stop
26
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Questioned by Mr Steynberg (Continuing)

1 you from pursuing that line of question you're about to open up, but to
2 complete this exercise, I believe the witness yesterday also testified
3 that there was also a pejorative terminology. Can you also explore that,
4 that the Kikuyus called the Kalenjins. Can we also do the same exercise
5 in that regard, what it means and all that?
6 MR STEYNBERG: Of course, your Honours. I apologise.
7 Q. As his honour has pointed out, you also mentioned that there was
8 a term used by Kikuyu, a pejorative term, to refer to Kalenjin, and you
9 said that was, and correct me if I pronounce it wrong,

10 "dachurie" (* phon); is that correct?

11 A. It's "dachurie.”

12 Q. "Dachurie." And is that also a Swahili word?

13 A. No.

14 Q. What language is that?

15 A. That is a Kikuyu language.

16 Q. And what does that mean in English?

17 A. It simply means hanging up.

18 Q. Did you say hanging up?

19 A. Yes.

20 Q. And can you explain the significance of that name as it was

21 applied to the Kalenjin?

22 A. If Imay explain: In Kalenjin culture, there were those used to

23 cut their ears, and then after they would hang that part over the

24 remaining part, so -- in that -- in Kikuyu language, putting over that

25 part to the next one we call it "Dachurie."

26
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Questioned by Mr Steynberg (Continuing)

1 Q. And perhaps for the record, the witness indicates with his hand

2 that the lobe of the ear is cut and draped from behind over the top of

3 the ear. I think that's the best way to describe it.

4 A. Yes.

5 Q. May I then proceed, your Honour?

6 PRESIDING JUDGE EBOE-OSU]JI: Witness, have you finished the

7 explanation you were going to give to the meaning of "Dachurie"?

8 THE WITNESS: Yes.

9 PRESIDING JUDGE EBOE-OSUJI: Thank you.
10 Prosecutor, please proceed.
11 MR STEYNBERG: Thank you, your Honour.
12 Q. Mr Witness, can I then take you back to my previous question
13 relating to whether or not you had occasion to attend or be present at
14 any rallies or speeches made as part of the ODM political campaign?
15 A. Well, I happened, it was by coincidence.
16 PRESIDING JUDGE EBOE-OSU]JI: One second, please. Can we safely
17 proceed, prosecutor?
18 MR STEYNBERG: Your Honour, provided -- I know where the witness
19 is going and provided that he refers to the names on the PIS sheet as to
20 where he was proceeding and who he was proceeding to meet, I think we can
21 proceed safely in open session.
22 PRESIDING JUDGE EBOE-OSU]JI: Witness, the reason I stopped is I
23 do not know what answer you were going to give, but I want to just remind
24 you that we are now in open session and be careful not to inject personal
25 identifying information. Not only identifying information but also
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Questioned by Mr Steynberg (Continuing)

1 unique features of a story, in the sense that it could happen that
2 something that happened with you or one or two other people, so that when
3 you relay that sort of story to the public, whoever you were with at the
4 time would know it's you that is testifying. So that is what -- some of
5 the concerns we have to guard against. But if your answer is not going
6 to contain information of that sort, either personally identifying
7 information or very particular story that only a few people observed with
8 you, you may proceed.
9 THE WITNESS: When answering that question, I may be forced to
10 mention one --
11 PRESIDING JUDGE EBOE-OSUJI: Then let's go into private session
12 to get this answer and see if we can get out immediately afterwards.
13 (Private session at 10.31 a.m.)
14 THE COURT OFFICER: We are in private session, your Honour.
15 PRESIDING JUDGE EBOE-OSUJI: All right.
16 MR STEYNBERG: Thank you, Mr Witness, you may proceed.
17 PRESIDING JUDGE EBOE-OSUJI: Can you ask the question again,
18 please?
19 MR STEYNBERG: If I can remember it.
20 Q. Mr Witness, I asked you if you had ever attended or had occasion
21 to attend a rally or a meeting where ODM campaigners were speaking, and
22 you started to respond that it was by coincidence. Could you please
23 continue from there?
24 A. It was by coincidence, these were the days nearing the election
25 time, people were very busy campaigning for their preferred candidates,
26

Thursday, 17 October 2013 Case No. ICC-01/09-01/11



|CC-01/09-01/11-T-51-Red2-ENG WT 17-10-2013 25/100SZ T —+EE-0469-0 TS5 Recd-ENG W 1716-204325M00-WHN-F
Pursuant to Trial Chamber V(@) ‘s Decision, |CC-01/09-01/11-981, dated 24 September 2013, and the instructions in the email
dated 22 January 2014, the version of the transcript with its redactions becomes Public

Witness: KEN-OTP-P-0376 (On former oath) (Private Session) Page 25

Questioned by Mr Steynberg (Continuing)

1 and I happened to be in town, that is Eldoret town, (Redacted)
2  (Redacted)
3 I happened to come across people gathered at a place known as -- on a
4 road near the paradise hotel and the National Bank of Kenya.
5 Q. CanlIjust clarify that you said, because the record didn't catch
6 it, on a road near the paradise hotel and the National Bank of Kenya; is
7 that correct?
8 A. Yes. Sorry. CanI correct?
9 Q. Please do.
10 A. It was not national bank but Trans-National Bank.
11 Q. Did you say Trans-National Bank?
12 A. Yes.
13 Q. Very well. You saw people gathered, and what else did you
14 observe?
15 A. Tobserved there was a sort of political overtones and it was a
16 political meeting. Some politicians were passing through that particular
17 road to a political meeting, and it is normally obvious with politicians
18 in my country, while passing through the main streets, people usually
19 block the road and demand to be addressed by their politicians.
20 Q. Thank you. And can I just clarify before you continue, who were
21 these politicians you observed on this occasion?
22 A. On that particular occasion, I saw Mr -- honourable Mr Ruto, and
23 one prominent farmer in Uasin Gishu known as Mr Jackson Kibor.
24 Q. And the honourable Mr Ruto you're referring to, do you know the
25 first name or can you further identify this person?
26
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Questioned by Mr Steynberg (Continuing)

1 A. Yes. His full names are Mr William Samoei Arap Ruto.
2 Q. Thank you, your Honour. My colleague reminds me we are still in
3 private session. Actually we could have proceeded back to public session
4 a few questions ago but perhaps we should do that now.
5 PRESIDING JUDGE EBOE-OSUJI: We go into public session, then.
6 (Open session at 10.36 a.m.)
7 THE COURT OFFICER: We are in open session, your Honour.
8 PRESIDING JUDGE EBOE-OSU]JI: Please proceed, Mr Steynberg.
9 MR STEYNBERG: Thank you, your Honour, and perhaps for the sake
10 of the public I can just reiterate that the witness has just described
11 that he happened upon a speech or a gathering involving politicians --
12 the Court will bear with me -- I just want to make sure that he did say
13 this before I repeat it. Yes, Mr Jackson Kibor and
14 Mr William Samoei Arap Ruto addressing a crowd in Eldoret town.
15 PRESIDING JUDGE EBOE-OSUJI: Idon't think he's gone that far in
16 the testimony. I think he said that he was passing by somewhere and that
17 as happens to be the case in his country, people would block the roads
18 when they encounter their politicians and demand -- the people will
19 demand to be addressed by their politicians, and he said that on that
20 occasion he saw Mr Ruto in the company of one Jackson Kibor. That's so
21 far as the -- the farthest the witness has gone so far.
22 MR STEYNBERG: Thank you, your Honours.
23 Q. Mr Witness, can you continue from there? What -- what did you
24 hear, what did you observe on that occasion?
25 A. As it was campaign time, and people were campaigning for their
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Questioned by Mr Steynberg (Continuing)

1 party, or for their candidates, the politicians had to embark on a
2 political tones trying to insist and request the people of Eldoret to
3 vote for the party they were campaigning for.
4 Q. And did either of the persons you've mentioned speak at that
5 time?
6 A. Yes. As demanded by the public, they had no option but to
7 address the crowd that had blocked the road to where they were going to.
8 Q. And who addressed the crowd?
9 A. Mr William Samoei Arap Ruto did address the crowd.
10 Q. And what specifically did you hear Mr Ruto telling this crowd?
11 A. The specific words that I heard from Mr Ruto, he told the crowd
12 and the people present that time had come for the people in that area to
13 show their true colours and do all what is necessary and what is
14 available to make sure the madoadoa are removed, because the people
15 referred to as madoadoa were not in good terms with the area residents
16 because of their political affiliation (realtime transcript read in error
17 "operations").
18 Q. Thank you. And Mr Witness, who did you understand Mr Ruto to be
19 referring to when he addressed them as madoadoa?
20 A. AsThave earlier stated, the madoadoa phrase was mainly used to
21 refer to the Kikuyus who had migrated into Eldoret.
22 Q. And before I proceed with your account, if I can just correct the
23 record at line 11, as it stands, it says "... because people referred to
24 as madoadoa were not in good terms with the area residents because of the
25 political operations." The word I heard you use was "political
26
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Questioned by Mr Steynberg (Continuing)

1 affiliations." Is that correct?
2 A. Yes.
3 Q. Thank you. Now, Mr Witness, you've told the Court already that
4 madoadoa is a Kiswahili word. What language was Mr Ruto speaking when he
5 said the words you've just recounted for the court?
6 A. Mr Ruto was using Kiswahili language, as he does most of his
7 meetings.
8 Q. Now, if, as you've testified, he was using this -- what you've
9 characterised as a derogatory term, why did you think he would have been
10 using the Kikuyu language as opposed to his mother tongue of Kalenjin?
11 A. Please can you repeat the question, please.
12 Q. Yes. It's not disputed that Mr Ruto is of the Kalenjin
13 ethnicity. Why did you think at that time he was saying these words and
14 referring to the Kikuyu as madoadoa using the Swahili language and not
15 his mother tongue?
16 A. He was using the Kiswahili language for the people who were at
17 that particular gathering which included Kikuyus, to understand his
18 message.
19 Q. And why should the Kikuyus understand that message?
20 A. Well, it had become obvious that Kikuyus in that area, during
21 that particular time, were not in supportive of the party that the
22 Kalenjins were supporting.
23 Q. And besides this occasion, were there any other occasions when
24 you heard these terms being used? I refer to terms such as "madoadoa”
25 and "Kwe-Kwe."
26
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Questioned by Mr Steynberg (Continuing)

1 A. Well, after that, people, let's say the Kalenjin people, would
2 repeat these words most of the times when they meet with the Kikuyus or
3 during political discussions.
4 Q. Now, was this the -- do you know how Mr Ruto at that time was
5 regarded by the Kalenjin inhabitants of Eldoret?
6 A. Mr William Samoei Arap Ruto is highly regarded, has a lot of
7 respect, and his words are not taken -- they are taken highly. He's
8 highly regarded by his people.
9 Q. And what exactly do you mean by his words are taken highly? Can
10 you explain further?
11 A. If Ruto suggests or if he shows his people where he's heading to,
12 people in that area or the Kalenjin people take Mr Ruto seriously and
13 normally no one would like to go against his directions.
14 Q. Thank you. Just one or two more details on this occasion.
15 When -- when Mr Ruto addressed the crowd, where was he?
16 A. Well, he was riding in an open motor vehicle.
17 Q. What sort of motor vehicle?
18 A. Well, I --1 couldn't know the make of the vehicle, but it was a
19 big vehicle with a -- let's say it had an opening on the roof, so he was
20 standing.
21 Q. You're pointing with your two hands on either side of your head
22 upwards towards, towards the roof?
23 A. Yeah, towards the roof.
24 Q. Allright. Do I understand he was standing through this hole in
25 the roof and addressing the crowd?
26
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Questioned by Mr Steynberg (Continuing)

1 A. Yes.

2 Q. And finally, are you able to clarify, either exactly if you're

3 able, otherwise approximately, the date of this incident?

4 A. I'm sorry, I cannot recall the exact date, but it was during --

5 it was just a few months to the election time.

6 Q. Is that a few months before the election time?

7 A. Before the election time, yes.

8 Q. Thank you.

9 PRESIDING JUDGE EBOE-OSU]JI: Do we have a year?
10 MR STEYNBERG: I beg your pardon, your Honour, I didn't hear
11 that.
12 PRESIDING JUDGE EBOE-OSUJI: Do you have a year?
13 MR STEYNBERG: Ah.
14 Q. Yes. Which election are we talking about, the elections of which
15 year?
16 A. We are talking about the election of 2007.
17 Q. Thank you. And just before we move on, perhaps a few more
18 details about Mr Jackson Kibor. Are you able to tell the Court anything
19 about the relationship between Mr Kibor and Mr Ruto?
20 A. One is that Mr Jackson Kibor is a Kalenjin. Two, Mr Jackson
21 Kibor was a staunch member of the ODM party, which was also Mr Ruto's
22 party then. And Mr Jackson Kibor is a prominent farmer in Uasin Gishu.
23 Q. And can you comment on his financial means, Mr Jackson Kibor?
24 A. Not really, but he's very rich.
25 Q. And finally, besides being a farmer, do you know of any other
26
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Questioned by Mr Steynberg (Continuing)

1 business, businesses, or business operations he's involved in?
2 A. No.
3 Q. Very well. Now, I'd like to move on in time, then. We've dealt
4 with incidents which took place up until the elections of 2007. And it
5 is an agreed fact that the election day was the 27 of December, 2007, and
6 I'd like you to take us, please, through the events of that day. In
7 fact, I think I can probably lead you on this. I don't think it's
8 contentious, my learned friend is nodding.
9 Is it correct that you cast your vote early on the morning of 27
10 of December together with persons 3 and 4 on the list in front of you?
11 A. Yes.
12 Q. And is it correct that after that, you began to (Redacted)
13 (Redacted) and that everything appeared to be calm?
14 A. Yes.
15 Q. And you (Redacted) correct?
16 A. Yes.
17 Q. In what constituency or area was this, were these?
18 A. These were in Eldoret South constituency, and in Langas ward.
19 Q. Thank you, Mr Witness. Then on the 28th and 29th of December,
20 the area was still calm; is that correct?
21 A. Yes. On 28th, the area was calm.
22 Q. And during that time, the 28th and 29th, the election results had
23 not yet been announced, correct?
24 A. Mostly the presidential votes had not been announced.
25 Q. Yes. Thank you for that correction. That is what I meant. And
26
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Questioned by Mr Steynberg (Continuing)

1 what was the attitude of the supporters of the various main groups, the
2 PNU and the ODM, to this delay in the announcement?
3 A. Well, I can say, especially on 29th, 29th, people were now
4 anxious and were asking why the delay of the presidential results?
5 Q. Now, it's also an agreed fact, I believe, that the official
6 announcement of the results was on 30 December, but prior to that, can
7 you comment on any rumours that were circulating regarding the
8 presidential results?
9 A. During the 29th day of December, sometimes in the afternoon,
10 there were rumours, not official, but rumours were circulating that the
11 PNU presidential candidate had won the election.
12 Q. Thank you, Mr Witness.
13 MR STEYNBERG: Your Honour, I'm now about to begin to elicit
14 evidence with this witness which concerns a matter which your Honour
15 previously admonished me to be careful and that is an incident involving
16 just one or two other people which in itself might be identifying.
17 I anticipate that I will need approximately five to eight minutes to deal
18 with this in private session and then I believe we will be able to
19 continue in open session after that, if I may.
20 PRESIDING JUDGE EBOE-OSUIJI: Let's go into private session. You
21 know you have just three minutes to the break time.
22 MR STEYNBERG: Very well. I think we can use it fruitfully and
23 then continue shortly after the break in private session.
24 PRESIDING JUDGE EBOE-OSU]JI: Yes, all right. We go into private
25 session.
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Questioned by Mr Steynberg (Continuing)

1 (Private session at 10.58 a.m.)
2 THE COURT OFFICER: We are in private session, your Honour.
3 PRESIDING JUDGE EBOE-OSU]JI: Please proceed.
4 MR STEYNBERG: Thank you, your Honour.
5 Q. Mr Witness, I now wish to proceed to the events of 30 December,
6 the day of the announcement of the presidential election results. And
7 can you tell the Court, please, (Redacted) on the morning of
8 30 December, what did you observe (Redacted)?
9 A. (Redacted) in the morning, (Redacted)
10 (Redacted).
11 Q. Sorry, did you say (Redacted)?
12 A. Yes.
13 Q. Yes, continue.
14 A. Isaw (Redacted)
15 (Redacted), a building that had been constructed and was
16 being used as a private village polytechnic by the name of Marsy village
17 polytechnic had been burned down. I could see smoke of the ruins.
18 Q. Can you please for the record repeat the name of the poli-technic
19 and maybe spell it?
20 A. The name of that poli-technic was known as Marsy, Marsy village
21 polytechnic.
22 Q. And the spelling of Marsy, please?
23 A. It will be M-A-R-S-Y.
24 Q. And who had constructed this polytechnic?
25 A. It was a Kikuyu known as Peter Murage.
26
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Questioned by Mr Steynberg (Continuing)

PRESIDING JUDGE EBOE-OSUJI: You will spell Murage, of course.
And then I -- there is some gap in the transcript at line 10.
MR STEYNBERG:
Q. Can you firstly, Mr Witness, please spell, I think you said
Murage, can you spell that for the record, please. And if I could ask
you maybe not to put your hand in front of your mouth because I think
that might also be blocking what you're saying.
A. Murage is M-U-R-A-G-E.
Q. Thank you. And then to return to the gap in the record, where
you referred to Marsy polytechnic. Ibelieve you said it was a village
polytechnig; is that correct?
PRESIDING JUDGE EBOE-OSU]JI: I think he might have said a private
village polytechnic. Was that what you said?
THE WITNESS: Yes.
PRESIDING JUDGE EBOE-OSUJI: Thank you.
MR STEYNBERG: I'm indebted, your Honour. Perhaps this would be
an appropriate juncture to take the morning break.
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)
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Questioned by Mr Steynberg (Continuing)

1 (Redacted).
2 PRESIDING JUDGE EBOE-OSU]JI: Thank you very much. We will taking
3 our morning break now for -- and we will -- it is now 11 -- three minutes
4 past 11. We will take our morning break and come back at 11.30. Can we
5 bring down the blinds and escort the witness out.
6 (Closed session at 11.03 a.m.)
7 THE COURT OFFICER: We are in closed session, your Honour.
8 PRESIDING JUDGE EBOE-OSU]JI: Thank you. Please escort the
9 witness out.
10 (The witness stands down)
11 PRESIDING JUDGE EBOE-OSUJI: The Court will rise.
12 (Recess taken at 11.04 a.m.)
13 (Upon resuming in private session at 11.34 a.m.)
14 (The witness enters the courtroom)
15 THE COURT USHER: Please be seated.
16 THE COURT OFFICER: We are in private session, your Honour.
17 PRESIDING JUDGE EBOE-OSUJI: Thank you.
18 Prosecutor, please continue.
19 MR STEYNBERG: Thank you, your Honour.
20 Q. Mr Witness, before we continue with your narrative of
21 30 December, I would just like to clarify one issue. You said before the
22 break that on the 29 of December 2007, rumours were spreading that Kibaki
23 had in fact won the election. Can you tell the Court what was the
24 reaction to these rumours by the supporters of the two main parties?
25 A. The reaction mostly from the ODM side of the supporters was that
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Questioned by Mr Steynberg (Continuing)

1 PNU had rigged the elections, hence the winning of Mr Kibaki.
2  (Redacted)
3  (Redacted)
4  (Redacted)
5 (Redacted)

6 (Redacted)

7 A. Yes.
8 Q. And did you copy this off a map or was this drawn from your own
9 personal recollection?

10 A. This was from my own recollection.

11 Q. And while we are in private session, I'd like to identify this

12 and to clarify certain positions.

13 MR STEYNBERG: (Redacted)

14  (Redacted). And if

15 I can just clarify, I have cleared with my learned friend that he has no

16 objection to me showing this map now even though some of the incidents
17 and persons referred to have not yet been traversed in evidence.

18 Can I ask the court officer then, please, to call up -- well,

19 I beg your pardon. I have only spoken to my learned friend for accused
20 number 1 and I'm afraid I'm guilty of overlooking my learned friend for
21 Mr Sang. Perhaps before I do this, may I ask whether there is any

22 objection from the Sang Defence to showing annex B to the witness's OTP
23 statement to the witness at this time?

24 MR KIGEN-KATWA: Mr President, having looked at the statement for
25 this witness, I generally do not have an objection, provided Ruto's team
26
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Questioned by Mr Steynberg (Continuing)

1 doesn't have an objection. The witness doesn't much deal with my client,
2 and so I have no objection to that extent, that my client is not in
3 issue.
4 PRESIDING JUDGE EBOE-OSU]JI: Thank you very much, Mr Kigen-Katwa.
5 MR STEYNBERG: Thank you. I'm grateful to both the Defence teams
6 for their cooperation.
7 Can I ask the court officer then, please, to call up
8 KEN-OTP-0076-0553, and there are no redactions necessary to this
9 document. It is a confidential document, however. Thank you. I see
10 that the document is now on the screen.
11 Q. Mr Witness, can you see the document on the screen in front of
12 you?
13 A. Yes.
14 Q. And if I can direct you to the lower right-hand corner, the words
15 "annex B" appears and then your name; is that correct?
16 A. Yes.
17 Q. And below your name, there are at least two signatures I can make
18 out. Can you identify either of those signatures?
19 A. Yes.
20 Q. And which one can you recognise?
21 A. TIcan--1I can recognise the signature immediately below my name.
22 Q. Isthat your signature?
23 A. Yes.
24 Q. And can you confirm, then, for the record that this is the map
25 which you drew and gave to the Prosecution investigators, it seems that
26
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the date was the (Redacted)?

A. T confirm.

(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

Page 38

Q. And immediately to the right of it, there is another square with

an arrow and a name next to that. Is that the house of person 2 on the

list?

A. Yes.

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

MR STEYNBERG: Your Honours, is that sufficiently identified or

would you like a letter in addition?

PRESIDING JUDGE EBOE-OSUJI: That's good enough. But if it makes
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Questioned by Mr Steynberg (Continuing)

1 it easier for you to put the letter, that too can be done.
2  (Redacted)

3  (Redacted)

4 Q. Thank you, Mr Witness. I think that we can proceed with your

5 account of events and we will return, if necessary, to this map to

6 clarify in due course.

7 MR STEYNBERG: Perhaps it could be taken down for the time being.

8 Thank you.

9 Q. Now, Mr Witness, you had before the break described how (Redacted)
10 (Redacted) on the 30th and observed that the village polytechnic had been
11 burnt down. What did you do then?

12 A. First I was surprised because during the night in question, (Redacted)
13 (Redacted), nor did any of (Redacted) call me at that

14 night.

15 Q. So what did you do?

16 A. WhatIdid, I went to (Redacted) and told him about

17 the polytechnic.

18 Q. And does (Redacted) name appear on the list?

19 A. Yes, it does.

20 Q. What number, please?

21 A. Number 3.

22 Q. And --

23 PRESIDING JUDGE EBOE-OSUJI: Prosecutor, the court officer has

24 brought to my attention that they had a technical error in their attempt

25 to save the document that the witness had marked up. They were unable to
26
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Questioned by Mr Steynberg (Continuing)

1 save it before taking it off the screen. If that exercise can be done
2 again --
3 MR STEYNBERG: Very well, your Honour. I'm sure that could be
4 done fairly simply.
5 PRESIDING JUDGE EBOE-OSUJI: Yes.
6 MR STEYNBERG: If we call up the same document again, please.
7 (Witness marks)
8 MR STEYNBERG: (Redacted)
9 (Redacted).
10 Q. And perhaps while I just have it on the map, just above the red
11 markings, Mr Witness, that you have indicated, is a square and the words
12 "village polytechnic." Is that the same village polytechnic that you
13 observed burnt down on the morning of the 30th?
14 A. Yes.
15 Q. Thank you.
16 MR STEYNBERG: May we then save this document?
17 PRESIDING JUDGE EBOE-OSUJI: Can we proceed?
18 MR STEYNBERG: Thank you, your Honours. Yes.
19 Q. So you told the Court that you proceeded to the house of person
20 number 3. While you were at that house, what else happened?
21 A. Please, can you repeat?
22 Q. Yes. You said you went to discuss with person number 3 regarding
23 the events at the polytechnic; is that correct?
24 A. Yes.
25 Q. And where were you discussing that with him, inside or outside?
26
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Questioned by Mr Steynberg (Continuing)

1 A. He was outside his house, with another close neighbour.
2 Q. And is that person on the list, and if so, what number?
3 A. Heis in the list, number 4.
4 Q. Thank you. And besides these two people, did you discuss the
5 events of the previous night regarding the polytechnic, with anybody
6 else?
7 A. No.
8 Q. Let me ask you this question first: The two (Redacted) that you
9 discussed about the polytechnic, what is their ethnicity?
10 A. Both are Kikuyus.
11 Q. And did you at any stage discuss with any people of any other
12 ethnicities regarding these events?
13 A. Yes.
14 Q. And is that person on the list?
15 A. Yes.
16 Q. What number, please?
17 A. Number 5.
18 Q. And what ethnicity is this person? Tell us a little bit about
19 him. We are in private session.
20 A. He is a Kalenjin, (Redacted)
21 (Redacted)

22  (Redacted)

23  (Redacted)

24 Q. And what did he have to say about this incident, if anything?
25 A. When I asked him what had happened to the polytechnic, he told me
26
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Questioned by Mr Steynberg (Continuing)

1 that he was not aware, that he didn't know.

2 Q. He didn't know what?

3 A. That the polytechnic had been burnt down.

4 Q. And what did you think of this response?

5 A. Ttook it that he was cheating me.

6 Q. Why?

7 A. (Redacted).

8 The building is set on fire. He says he didn't know anything about it.

9 He wakes up in the morning. He doesn't see the building is on fire or
10 had been burnt down, until when I asked him about it is when he pretends
11 to be not aware.

12 (Redacted)
13 (Redacted)
14  (Redacted)

15 (Redacted)

16 Q. Thank you. Now, if I can move on the same issue forward in time
17 a little bit, did any other information come to your attention at a later
18 stage regarding person number 5's version and the correctness of his

19 version?

20 A. The only conclusion I made was that he was cheating.

21 Q. Do you know where person number 5 was on the previous night, that
22 is the night of the 29th?

23 A. Around 8.00 p.m., he was spotted (Redacted)

24 (Redacted), with his wife and a small child, and the wife

25 was carrying sort of a bag.

26
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Questioned by Mr Steynberg (Continuing)

1 Q. Spotted by whom?
2 A. Can you repeat?
3 Q. Who spotted person number 5 and his wife and child?
4 A. (Redacted) spotted person number 5 with his wife and child at a
5 (Redacted).
6 Q. And what were they doing at this time, person number 5 and his
7 family?
8 A. Well, because (Redacted) thought they had come to
9 (Redacted)
10 also concerned why with a little child at night.
11 Q. And did you subsequently discover, in fact, what person number 5
12 and his family did that night, where they went?
13 A. My conclusion was that person number 5 knew all about the
14 polytechnic and could be he also knew some other events. That is why he
15 was taking his wife, that is escorting his wife, to her parents’,
16 awaiting the next outcome.
17 Q. And how do you know or what made you conclude that it was his
18 wife's parents' that was the destination?
19 A. We live -- the wife's parents and I live in Langas, although in
20 different locations.
21 Q. Yes. But your answer was quite specific as to where they were
22 going. How did you know that that is where they in fact went?
23 A. Inthe morning, the father and even the wife was seen, was seen
24 in her father's premises, and the father confirmed that her daughter had
25 returned home.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. To whom did the father confirm that?
2 A. He was talking to me.
3 Q. Thank you. May I, Mr Court officer, or Madam court officer, ask
4 that the map be called up again once more?
5 PRESIDING JUDGE EBOE-OSUJI: While that is being called up,
6 Prosecutor, you might want to look over the transcript. Did the witness
7 say a person number 5 was kidding him or cheating him when the witness
8 said person number 5 said he did not know that the polytechnic had been
9 burnt down? Sir, did you say you assumed he was kidding you or did you
10 say you assumed he was cheating you?
11 THE WITNESS: I said I assumed he was cheating on me.
12 PRESIDING JUDGE EBOE-OSUJI: Kidding.
13 A. Cheat. Cheat.
14 PRESIDING JUDGE EBOE-OSUJI: Cheat.
15 A. Yes, C-H.
16 PRESIDING JUDGE EBOE-OSUJI: Okay. Thank you. That's all.
17 MR STEYNBERG: Thank you, your Honour.
18 Q. Mr Witness, firstly, can you indicate on this map where person
19 number 5's house is?
20 A. Yes, I can.
21 Q. Could you perhaps just above that write the letter A?
22 A. (Marks)
23 Q. Very well. Sir, you've written the letter A slightly obscuring
24 the name of the owner of that house; is that correct?
25 A. Yes.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. And person number 3, your neighbour, and person number 4, can you
2 indicate their houses, please, perhaps with a B and a C?
3 A. (Marks)
4 Q. Thank you. And you mentioned earlier, and perhaps while we are
5 in private session I can just get you to indicate this, a shopping
6 centre. Which shopping centre were you referring to? You can mention
7 the name?
8 A. Iwas referring to a shopping centre called Kona-Mbaya centre.
9 Q. And the spelling for the record is K-O-N-A-M-B-A-Y-A; correct?
10 A. Yes.
11 Q. Idon't think it's necessary to mark that. It's clearly marked
12 in the centre of the map, correct? Is that correct?
13 A. Yes.
14 Q. Thank you.
15 MR STEYNBERG: If the Court will bear with me for one moment,
16 please. Thank you, your Honours. That's all for the map for the time
17 being. Perhaps those changes can be saved. And mindful of the need to
18 avoid excessive private sessions, I believe that the next quarter of an
19 hour or so can certainly be dealt with in public session with the use of
20 the PIS form. I will try my best to avoid to lead any sort of
21 identifying information.
22 PRESIDING JUDGE EBOE-OSUJI: Fair enough. Before we go into
23 public session, just some matter for clarification so I can understand
24 the evidence properly.
25 Sir, when you said that person number 5 had been spotted by your
26
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Questioned by Mr Steynberg (Continuing)

1 (Redacted) in the company of his own wife and child, with the wife
2 carrying a small bag, was this before or after your conversation with
3 him, when you asked him whether he'd known anything about the polytechnic
4 and he said he did not know?
5 THE WITNESS: It was after.
6 PRESIDING JUDGE EBOE-OSUJI: Thank you.
7 MR STEYNBERG: Sorry, if I may just clarify because I think there
8 may be two instances.
9 Q. How did you come to know that (Redacted) had spotted person number
10 5?
11 A. After the -- after the polytechnic had been burnt.
12 Q. Yes. Iunderstand that you found that out after the polytechnic

13 had been burnt but how did you know what (Redacted) had seen? Do you follow?

14 Let me ask you this question first: Were you with (Redacted)
15 spotted person number 5 and his family?

16 A. No. I was at home.

17 Q. So how did you find out about this incident?

18 A. (Redacted)

19 (Redacted)

20 (Redacted)

21 Q. Allright. Now, we've established that (Redacted)-- well, I

22 don't think we have established that. So when (Redacted) found them there, how

23 did it come to your knowledge that (Redacted) had, in fact, seen person number 5

24 and his family there? If you were not there (Redacted), how
25 did you find out?
26
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Questioned by Mr Steynberg (Continuing)

1 A. (Redacted) told me that (Redacted) found them there.
2 Q. Thank you very much. That's what I was after.
3 PRESIDING JUDGE EBOE-OSUJI: Sir, still on that matter, would you
4 say (Redacted) before or after your conversation
5 with person number 5? I'm trying to place in time, trying to put a time
6 proximity to when what happened. Was it that (Redacted) saw person number
7 5 not when (Redacted) told you that (Redacted) person number 5. I'm
8 interested in knowing when (Redacted) saw person number 5, in relation to
9 when you had your conversation with person number 5.
10 THE WITNESS: We had a conversation with person number 5 before
11 (Redacted) told me that (Redacted) seen person number 5 at (Redacted) with wife
12 and child.
13 PRESIDING JUDGE EBOE-OSU]JI: When do you think or do you have
14 information, rather, about when (Redacted) saw person number 5 at (Redacted)
15 (Redacted)
16 THE WITNESS: It was around 8.00 p.m., around 8.00 p.m.
17 PRESIDING JUDGE EBOE-OSUJI: And what was your conversation with
18 person number 5?
19 THE WITNESS: Oh, it was around morning hours.
20 PRESIDING JUDGE EBOE-OSU]JIL: All right. The 8.00 p.m. that (Redacted)
21 (Redacted) saw person number 5, was it 8.00 p.m. on
22 the same day that you spoke with person number 5 or was it 8.00 p.m. the
23 previous evening?
24 THE WITNESS: It was the same day.
25 PRESIDING JUDGE EBOE-OSUJI: So you spoke with person number 5 in
26
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Questioned by Mr Steynberg (Continuing)

1 the morning, is that it?
2 THE WITNESS: Yes.
3 PRESIDING JUDGE EBOE-OSUJI: Is it the case that in the evening
4 of that day, 8.00 p.m. of that day, (Redacted) saw person number 5 at (Redacted)
5 (Redacted)
6 THE WITNESS: Yes.
7 PRESIDING JUDGE EBOE-OSUJI: And what you're saying -- you're not
8 saying that (Redacted) had seen person number 5 at 8.00 p.m. yesterday and
9 then in the morning of today you had your conversation with person number
10 5? That is not your testimony, is it?
11 THE WITNESS: My testimony is not that. During the time I spoke
12 to person number 5 about the burnt polytechnic, that was during morning
13 hours. I went to my (Redacted) and talked about the same thing.
14 And that matter, because (Redacted) didn't also know about the burnt,
15 they were also surprised, the matter laid to rest. We did not continue
16 with the matter. So in the evening of the same day, at 8.00 p.m., (Redacted)
17 (Redacted)
18 (Redacted) met the person number 5, his wife and a small child (Redacted)
19 (Redacted)
20 PRESIDING JUDGE EBOE-OSU]JI: (Redacted)
21 THE WITNESS: (Redacted).
22 PRESIDING JUDGE EBOE-OSU]JI: And when did (Redacted) relate that
23 incident to you?
24 THE WITNESS: (Redacted)
25 (Redacted) met person number 5, wife and a child, with a
26
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Questioned by Mr Steynberg (Continuing)

1 small bag.
2 PRESIDING JUDGE EBOE-OSUJI: (Redacted)-- please proceed.
3 THE WITNESS: That is when it appeared to me, or it occurred to
4 me, something is not right within our area.
5 PRESIDING JUDGE EBOE-OSUJI: And just to finish off what I'm
6 trying to get at, the information I'm looking for, is it the case that
7 (Redacted) related that to you immediately upon (Redacted)
8 (Redacted)
9 THE WITNESS: Yes.
10 PRESIDING JUDGE EBOE-OSUJI: Thank you. Prosecutor, do you have
11 any question arising from what I asked?
12 MR STEYNBERG: Thank you, your Honour. Maybe just one more
13 question in connection with this matter.
14 Q. And I'd like to just clarify so that it's perfectly clear, in
15 relation to the event of the burning of the polytechnic which you say
16 occurred sometime during the night of the 29th to the 30th of December;
17 is that correct?
18 A. It's correct.
19 Q. Inrelation to that event, the time when person number 5 was
20 spotted (Redacted) with his family, was it before or after the burning
21 of the village polytechnic?
22 A. It's after the burning.
23 Q. Very well.
24 MR STEYNBERG: I think we can move on, then, into public session,
25 your Honours.

Thursday, 17 October 2013 Case No. ICC-01/09-01/11



|CC-01/09-01/11-T-51-Red2-ENG WT 17-10-2013 50/100 SZ T —+ee-6H09-0 -5+ Red-ENG W -16-2643-56100-WR-T
Pursuant to Trial Chamber V(@) ‘s Decision, |CC-01/09-01/11-981, dated 24 September 2013, and the instructions in the email
dated 22 January 2014, the version of the transcript with its redactions becomes Public

Witness: KEN-OTP-P-0376 (On former oath) (Open Session) Page 50

Questioned by Mr Steynberg (Continuing)

1 PRESIDING JUDGE EBOE-OSU]JI: We will now go into public session.
2 (Open session at 12.12 p.m.)
3 THE COURT OFFICER: We are in open session, your Honour.
4 PRESIDING JUDGE EBOE-OSU]JI: Thank you. Mr Steynberg, please
5 proceed.
6 MR STEYNBERG:
7 Q. Thank you, Mr Witness. As we are now in open session, please
8 remember when you're referring to any individuals, if you can do to refer
9 to them by the number on the list in front of you?
10 A. Yes, yes.
11 Q. Now, Mr Witness, after -- I take you back to the morning of the
12 30 after you discovered the polytechnic had been burnt down, and after
13 you had met with persons 2, 3, and 5. Where did you go after that?
14 A. After discovering that the polytechnic had been burnt, I and
15 person number 3 and 4 decided to go to a trading centre, that is
16 Kona-Mbaya.
17 Q. Kona-Mbaya trading centre?
18 A. Yes.
19 Q. And did you receive any further information during the course of
20 the day regarding the incidents of the previous night?
21 A. Yes. While going -- walking to the Kona-Mbaya trading centre, a
22 friend of mine, whose name appears as number 6, who lived (Redacted)
23 (Redacted), called me by phone. He told me that his house had been burnt
24 during the night of 29th.
25 Q. By whom had his house been burnt?
26
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Questioned by Mr Steynberg (Continuing)

1 A. He told me clearly that his house had been burnt by Kalenjin
2 warriors.
3 Q. And do you know how he knew that these were Kalenjin warriors who
4 were responsible?
5 A. The way they spoke to him, and the way they were wearing.
6 Q. And what did he tell you about those subjects?
7 A. Well, he told me that it was time to clear the madoadoa, that he
8 had to flee with his wife.
9 Q. And who said that it was time to clear the madoadoa and to whom
10 did they say that?
11 A. The warriors who had surrounded his home were telling him.
12 Q. And what is the ethnicity of person number 6 and his family?
13 A. Both are Kikuyus.
14 Q. And where did they flee to?
15 A. They fled to a nearby Catholic church known as Jubilee Catholic
16 Church.
17 Q. Does the record have it correctly, Jubilee Catholic Church?
18 A. It's Jubilee, yes.
19 Q. And in what area was person number 6's house?
20 A. It's still located in Langas but in a position we call it
21 Nairobi Ndogo.
22 Q. Nairobi Ndogo, is that N-D-O-G-O?
23 A. Yes.
24 Q. Meaning what?
25 A. People who bought these pieces of land on that particular area

26
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Questioned by Mr Steynberg (Continuing)

1 are well up, and the houses they built there were good compared to the
2 other side of Langas.
3 Q. And Ndogo, what does that mean in English?
4 A. It means small.
5 Q. Now, you said you were proceeding to the Kona-Mbaya centre. What
6 happened after you arrived there?
7 A. After arriving at Kona-Mbaya centre, I found many people gathered
8 and talking to one another.
9 Q. What were the ethnicities of these people?
10 A. Mostly -- most of them were Kikuyu.
11 Q. I'msorry, I've skipped something. Let me go back one step to
12 your conversation again with person number 6. You've related how he told
13 you his house was burnt down the previous night. Did he mention any
14 other incidents that had happened on the same night?
15 A. Not at that particular time, but afterwards, because I had asked
16 him whether he had reported the incident to the police, he told me he has
17 made a report. Afterwards, he phoned me after he had gone back to check
18 on his house --
19 Q. CanlIjust stop you there for a moment, Mr Witness?
20 A. Yes.
21 MR STEYNBERG: Your Honour, I think that this next piece of
22 information I anticipate may be identifying if I may briefly go into
23 private session for hopefully no more than two minutes.
24 PRESIDING JUDGE EBOE-OSU]JI: We go into private session.
25 (Private session at 12.21 p.m.)
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Questioned by Mr Steynberg (Continuing)

1 THE COURT OFFICER: We are in private session, your Honour.

2 PRESIDING JUDGE EBOE-OSU]JI: Thank you very much. Please

3 proceed.

4 MR STEYNBERG:

5 Q. Thank you, Mr Witness. Please proceed. You said that person

6 number 6 said that he had gone back to his house. What happened then?
7 A. He found his house completely burned, (Redacted)

8 (Redacted)

9 (Redacted)

10 (Redacted)

11 Q. And do you know how he was killed?

12 A. Tasked him, and he told me it appeared he had been hit with a

13 blunt object.

14 Q. Thank you, Mr Witness. And besides the house of person number 6,
15 are you aware of any other people in the Nairobi Ndogo area whose houses
16 were damaged?

17 A. Yes.

18 Q. Are their names on the list?

19 A. Yes.

20 Q. Can you tell us what number that person is and what you know

21 about the damage to their homes?

22 A. Person number 7. His house --

23 Q. Sorry, continue.

24 A. Person number 7. His house was also burnt down.

25 Q. And how do you know this?

26
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Questioned by Mr Steynberg (Continuing)

1 A. The same -- person number 6 told me the same.
2 Q. Thank you.
3 MR STEYNBERG: And while we are in private session, if we can
4 call up the sketch map again, please, KEN-OTP-0076-0553, and just locate
5 these places. Now, person number 6, I think it's fairly clear and in
6 fact person number 7, if you have a look at the map, is it correct that
7 you've marked their houses in the upper right-hand segment with their
8 names?
9 A. Yes.
10 Q. And that is under the words "Nairobi area," correct?
11 A. Yes.
12 PRESIDING JUDGE EBOE-OSUIJI: Is that the same as the
13 Nairobi Ndogo?
14 THE WITNESS: Yes.
15 MR STEYNBERG:
16 Q. And while we have this up, if I can -- can you indicate to the
17 Chamber where (Redacted) is that you referred to earlier in your evidence,
18 where person number 5 was spotted by (Redacted)? Perhaps you can mark it
19 with the letter D.
20 A. (Marks)
21 Q. Thank you. Isee a blue mark there but I can't make out -- is
22 that a letter D?
23 A. (Marks)
24 Q. Thank you. I think that is now clear. For the record, just in
25 case there is any uncertainty, it's a small square immediately below the
26
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Questioned by Mr Steynberg (Continuing)

1 building marked red B, and labelled with the name of person number 3.
2 Finally, where was the police station where person number 6
3 reported his loss? Can you mark on the map with the letter E the police
4 station where the report was?
5 A. (Marks).
6 Q. And finally, you mentioned the Jubilee church, with the letter F
7 can you please -- well, I don't know if it's even necessary. You've
8 marked it, you've labelled it in the top left-hand corner the Jubilee
9 church, in brackets Catholic. Is that the correct location?
10 A. Yes.
11 Q. Thank you.
12 MR STEYNBERG: May we save that document, please? Thank you,
13 your Honours. If we may proceed back into public session and that
14 document can be taken down first, please.
15 PRESIDING JUDGE EBOE-OSUJI: Has the document been taken down
16 now?
17 MR STEYNBERG: Not yet, your Honour.
18 PRESIDING JUDGE EBOE-OSUJI: We will go into public session.
19 (Open session at 12.29 p.m.)
20 THE COURT OFFICER: We are in open session, your Honour.
21 PRESIDING JUDGE EBOE-OSUJI: Thank you.
22 MR STEYNBERG:
23 Q. Thank you, Mr Witness. Still on the day of the 30 of December,
24 where were you when the election results were announced?
25 A. Twasin my home.
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Questioned by Mr Steynberg (Continuing)

1 Q. And what was the reaction to that announcement?
2 A. I could hear people outside celebrating the victory of
3 Mr Mwai Kibaki.
4 Q. Which people were celebrating?
5 A. I can say Kikuyu mostly did the celebrations.
6 Q. Thank you. And is it correct that nothing further of note
7 happened during the course of the night of the 30th?
8 A. Nothing further.
9 Q. Can we move on, then, to the morning of the 31 of December? This
10 is the first day after the announcement of the presidential election
11 results. What did you do that morning?
12 A. Iwas --it was my -- during -- it was my usual thing to do every
13 morning, to buy a newspaper, and I woke up and headed to Kona-Mbaya
14 trading centre, where newspapers are normally sold.
15 Q. What did you find there?
16 A. Tfound a crowd of people, many of them at that, conversing among
17 themselves.
18 Q. Can you describe this crowd, please, in terms of ethnicity and
19 age?
20 A. The Kikuyus were mostly in the group. The ages, it was all --
21 all ages, old and young.
22 Q. And did you receive any further information relating to any
23 violence during the course of the previous night?
24 A. A businessman at Kona-Mbaya, his name appears as number 8, told
25 me that there were confrontations at another nearby centre, just within
26
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Questioned by Mr Steynberg (Continuing)

1 Langas, known as Kisumu Ndogo.
2 Q. For the record, if you can spell that, it's K-I-S-U-M-U, new
3 word, Ndogo, N-D-O-G-O, correct?
4 A. Yes.
5 Q. And I believe it will be common cause that this means little
6 Kisumu, correct?
7 A. Correct.
8 Q. And Kisumu is the area -- is a town from which people of the Luo
9 ethnicity mainly come from, correct?
10 A. Yes.
11 Q. Very well. What happened after that?
12 A. After getting the information of the confrontation between the
13 Kikuyus and Luos, I decided, as I had been told that all was not well in
14 Langas, I decided to return back to my home and alert other people who
15 were -- who were my neighbours, that things were not quite all right in
16 Langas.
17 Q. And what did you discover when you returned home?
18 A. Idiscovered that houses had been set ablaze.
19 Q. By whom were these houses set ablaze?
20 A. These were set ablaze by our rivals.
21 Q. Specifically who do you mean when you say "our rivals"?
22 A. The Kalenjins.
23 Q. And how do you know this?
24 A. Well, there were no other people whom we were competing with and
25 who had been against the Kikuyu people from the beginning of that year's
26
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Questioned by Mr Steynberg (Continuing)

1 campaign.
2 Q. Can you tell the Court, please, exactly what you personally saw
3 and what you observed at that time when you were returning from the
4 centre to your home?
5 A. Well, I had observed Kalenjin warriors, about ten -- about ten or
6 more, I couldn't have time to count them -- a few metres from my house.
7 Q. Where were you when you observed this group?
8 A. I'was at my house, (Redacted).
9 Q. And where -- where were the group when you observed them?
10 A. The group was about 200 metres away from my house.
11 Q. And can you describe this group of Kalenjin warriors in terms of
12 their age, their appearance, their dress, et cetera?
13 A. They appeared young men, between the ages of 18, 20, 21. They
14 had no clothes on their upper shoulder. They had tied their T-shirt on
15 their waist and I could see bows and arrows.
16 Q. Where could you see the bows and arrows?
17 A. They had them, they had with them.
18 Q. You're referring to the Kalenjin warriors?
19 A. Yes.
20 Q. Now, the fact that these group of Kalenjin warriors had their
21 T-shirts tied around their waists, what was the significance of that,
22 according to your knowledge?
23 A. When Kalenjins are dressed in that manner, it means war.
24 Q. And what makes you say that? How do you know that?
25 A. Thave lived among themselves for a number of years, and normally
26
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Questioned by Mr Steynberg (Continuing)

1 they are never dressed that way unless there is war.
2 Q. When you say lived among themselves, I presume you're referring
3 to the Kalenjin?
4 A. Yes.
5 Q. And has there been -- has there ever been another occasion when
6 you've seen Kalenjin youth dressed in that manner, either personally or
7 through the news or pictures or anything like that?
8 A. Thave never witnessed with my own eyes, but through pictures in
9 the newspapers and the television.
10 Q. And on what occasion was that, that these pictures and television
11 films were taken?
12 A. These also happened way back 1992.
13 Q. Well, I'm not sure that this is an agreed fact so I'll ask you,
14 what happened in 1992?
15 A. Well, there was similar confrontation between the Kikuyus and
16 Kalenjins.
17 Q. And what triggered the confrontation?
18 A. TI'would say it was also during election year, that is it was a
19 political move.
20 Q. Thank you. Now, turning to the -- you've described these youth
21 as Kalenjin youth. How did you know they were Kalenjin?
22 A. First, the way they were dressing, and their appearance.
23 Q. You also mentioned that they were carrying bows and arrows. Is
24 there any significance to that fact?
25 A. They were carrying them.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. Did you recognise any person among or near this group?

2 A. Yes.

3 Q. Can you tell the Court who, with reference to the list, if

4 necessary?

5 A. Person named as number 2.

6 Q. And to remind the Court, what was the ethnicity of person number

7 2?

8 A. He's a Kalenjin.

9 Q. Now, returning to the issue of the bows and arrows for a moment,
10 in your experience, by which ethnic group or groups are these weapons
11 normally used?

12 A. These particular weapons are used by Kalenjins and some

13 other hunters.

14 Q. Have you known these weapons to have been used by Kikuyu ever?
15 A. Those were many years ago, I can't remember when, but history

16 says there were times the Kikuyus were using the bows and arrows.

17 Q. And in modern times, specifically in 2007?

18 A. No.

19 Q. Returning, then, to person number 2, what did you observe him to
20 be doing in relation to this group of Kalenjin warriors you saw 200

21 metres from your house?

22 A. My observation was he was giving some instructions because

23 I could see by show of hands how his hands were moving, talking to them.
24 I concluded that he was giving instructions to the youth.

25 Q. And can you tell the Court what is the age of person number 2 in

26
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Questioned by Mr Steynberg (Continuing)

1 relation to the age of the Kalenjin warriors you observed?
2 A. The age of person number 2 was over 40 years old, and the
3 Kalenjins were youth between the ages of 18 and 21.
4 Q. And can you -- you mentioned that you could see hand gestures.
5 Can you describe to the Court maybe in more detail or perhaps demonstrate
6 what sort of hand gestures you saw being made?
7 A. Well, when one is talking to a group of people, it comes a time
8 when he or she thinks people are not getting the proper directives. You
9 could see hands moving and fingers, and directly speaking to the group
10 that is just with -- he has with it there.
11 Q. Allright. So you observed person number 2 speaking to this
12 group. From the distance where you were, could you hear at all what was
13 being said?
14 A. No.
15 Q. And after you observed person number 2 and this group of armed
16 warriors, what did you do next?
17 A. My immediate reaction was to (Redacted) the
18 compound. I entered (Redacted) and immediately (Redacted),
19 (Redacted).
20 Q. And once (Redacted), what did you do?
21 A. Once (Redacted), I could notice some smoke burning from my
22 position where I was standing, just near where the youth had assembled.
23 Q. Could you -- do you know what the source of the smoke was?
24 A. That was a burning house.
25 Q. What did you do next?
26
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Questioned by Mr Steynberg (Continuing)

1 A. Tdecided to call a friend at Kona-Mbaya and told him that (Redacted)
2 (Redacted) has been invaded by the Kalenjins and that they have
3 started burning houses.
4 Q. Isthis friend on the list?
5 A. Yes, he is person number 9.
6 Q. Now, can you comment, Mr Witness, on whose houses were being
7 burnt by the Kalenjin?
8 A. They were Kikuyu houses.
9 Q. Why do you say that?
10 A. Tcome from that area. I stay in that area. And I know these
11 houses.
12 Q. And if I can go back perhaps one step, when I asked you whether
13 you recognised anybody among the group of Kalenjin warriors or nearby
14 them, you identified person number 2, who was an older person. Can
15 you -- were you able to identify any of the Kalenjin youth themselves?
16 A. No.
17 Q. And what did you conclude from that?
18 A. Iconcluded that these youths, these youth were brought from some
19 other areas.
20 Q. How would these youths -- or how did these youths know which
21 houses were Kikuyu houses and which houses were not?
22 A. My conclusion was that person named in number 2, he's (Redacted)
23 (Redacted), he knew whose house belonged to who, and I concluded that he
24 was giving instructions and showing the youths a house to be put on fire
25 and the one to be left intact.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. Allright. Now, if I can take you back, then, to the time where
2 you phoned person number 8, where were you at the time when you made
3 that -- that call?
4 A. Twas just within my neighbourhood.
5 Q. And where did you proceed to from there?
6 A. Iproceeded to Kona-Mbaya to seek help from the people and the
7 youths who had gathered there, to come and help us.
8 Q. And who did you encounter? Let me rephrase the question. You
9 went to seek help from the youths. Did you find these youths?
10 A. By help from (Redacted) and other youths, they agreed to
11 accompany me to my area.
12 Q. Can you describe these youths in terms of age, number, et cetera?
13 A. They were about 18 to 25. They were not so many. There were
14 about 15 or 20 so.
15 Q. For clarity's sake, when you say 18 to 25, you're referring to
16 their ages?
17 A. Yeah. To their age.
18 Q. And how were they dressed and what were they carrying?
19 A. The Kikuyu youths were dressed normally, and the weapon they
20 could get were pieces of wood, because we had no idea that the situation
21 was as bad as it proved to be later.
22 Q. Where did these pieces of wood come from? In other words, were
23 these specifically designed as weapons or were they just random pieces of
24 wood?
25 A. At the trading centre, there are these small traders who put up
26
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Questioned by Mr Steynberg (Continuing)

1 kiosks made of wood and pieces of timber. So these Kikuyu youths
2 dismantled those kiosks to get pieces of wood and timber. They armed
3 themselves with those.
4 Q. And where did you proceed to from there?
5 A. (Redacted).
6 Q. And what happened there?
7 A. When those youths and I arrived there, contrary to our belief
8 that this was a small matter, the Kalenjins appeared in large numbers,
9 with bows and arrows, the Kikuyus could not wait for them because they
10 had just pieces of wood that could not match the bows and arrows the
11 Kalenjins had.
12 Q. So what did you do?
13 A. The Kikuyu youths had to flee. They left the timber and the
14 pieces of wood on the road and ran towards Kona-Mbaya centre.
15 Q. And what did you do?
16 A. Talso fled.
17 Q. Before you fled, did you see anybody, did you recognise anybody
18 amongst this group of attackers? Remembering to use the list, please.
19 A. In front, I recognised one person, person number 5. No, sorry,
20 sorry. Person number 10, person number 10.
21 Q. For the record, his ethnicity?
22 A. He's a Kalenjin.
23 Q. And what was he doing?
24 A. In fact, he was just walking up and down (Redacted). He -- I did
25 not see him with any weapon, but I concluded he could have been
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Questioned by Mr Steynberg (Continuing)

1 supervising the exercise.
2 Q. Allright. I'll come back to some more details regarding this
3 person later on in private session.
4 MR STEYNBERG: Your Honours, I see it's approximately one minute.
5 I'm about to move on to a new topic. Perhaps this would be appropriate
6 juncture to take the break.
7 PRESIDING JUDGE EBOE-OSUJI: Indeed. We will take our lunch
8 break now. We will bring down the blinds and escort the witness from the
9 stand, and the court will rise after that.
10 (Closed session at 1.00 p.m.)
11 PRESIDING JUDGE EBOE-OSUJI: So we are rising now to take our
12 break, Witness. We are taking our lunch break now for one and a half
13 hours. You are under oath and your testimony is still in progress.
14 Please do not discuss your testimony with anybody during the lunch break.
15 THE WITNESS: Thank you.
16 PRESIDING JUDGE EBOE-OSU]JIL: Thank you.
17 THE COURT OFFICER: We are in closed session, your Honour.
18 PRESIDING JUDGE EBOE-OSU]JI: Please escort the witness out of the
19 courtroom.
20 (The witness stands down)
21 PRESIDING JUDGE EBOE-OSUJI: The court will now rise.
22 (Recess taken at 1.01 p.m.)
23 (Upon resuming in closed session at 2.37 p.m.)
24 (The witness enters the courtroom)
25 THE COURT USHER: All rise. Please be seated.
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Questioned by Mr Steynberg (Continuing)

1 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
2 THE COURT OFFICER: We are in closed session, your Honour.
3 PRESIDING JUDGE EBOE-OSUJI: Thank you.
4 MR STEYNBERG: Thank you, your Honour. I've asked the court
5 officer if we may proceed into private session to make one or two
6 clarifications, no more than one or two minutes before we proceed.
7 PRESIDING JUDGE EBOE-OSUJI: Private session, then.
8 (Private session at 2.37 p.m.)
9 THE COURT OFFICER: We are in private session, your Honour.
10 PRESIDING JUDGE EBOE-OSU]JI: Thank you very much.
11 Mr Steynberg, please.
12 MR STEYNBERG: Thank you, your Honour.
13 Q. Good afternoon, Mr Witness. Welcome back. I'd just like clarify
14 one or two matters in private session before we continue since they may
15 be identifying. And I'd like to take you back to the incident you
16 testified about just before the lunch break where you told the Court that
17 you returned to (Redacted) together with a group of Kalenjin youth
18 and person number 8 on the list. Do you recall that?
19 A. (Microphone not activated)
20 Q. Ibeg your pardon, Kikuyu youth, my mistake. Is that correct?
21 A. (Microphone not activated)
22 Q. Allright. Since your microphone was not on, let me just recap
23 that, you said that you did not return with a group of Kalenjin youth but
24 you agreed, in fact, that they were Kikuyu youth, correct?
25 A. Yes.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. Now, on that occasion when you returned to that area, did you
2 return to the area of your own home?
3 A. Yes.
4 Q. And can you tell the Court what was the condition of your home?
5 A. My house was already burning. It was on fire.
6 Q. And besides your house, did you note the condition of any of your
7 neighbours' houses?
8 A. Person number 3 and person number 4, their houses were also on
9 fire.
10 Q. And where were these two people when you observed this?
11 A. They were just within.
12 Q. Can you clarify what you mean by "within"?
13 A. (Redacted)
14 Q. Where were they in relation to you and the rest of the group you
15 were with?
16 A. Just a few metres apart.
17 Q. Okay. So they were with you in this same group?
18 A. Yes.
19 MR STEYNBERG: Will the Chamber bear with me, please.
20 Q. And then the next matter I want to clarify in private session is
21 person number 10, who you mentioned you saw on that occasion, how did you
22 know him and what was your relationship with this person?
23 A. As I stated earlier, (Redacted)

24  (Redacted)
25 (Redacted)

26
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Questioned by Mr Steynberg (Continuing)

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
Q. And after you saw person number 10 in the vicinity of the
Kalenjin youth on that day, when was the next occasion when you saw or
spoke to person number 10?
A. Well, it was after, I had fled to the Jubilee church because I
had no where else to go, that I received a phone call from him. This was
normal. (Redacted)
(Redacted) and that particular call was somehow different from what
I expected.
Q. And on that occasion, what did he tell you?
A. When I received the call, these are the words that he used --
Q. Try not to use your name.
A. "Please, I am sorry. Your house was not our target. It was not
on target."
Q. And what did you understand him to mean when he said, "Your house
was not our target. It was not on target"? Can you explain?
PRESIDING JUDGE EBOE-OSUJI: One second. Sir, can you again tell
us what he said to you? You can use your name. We are in private

session now. Just tell us exactly what he said.
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Questioned by Mr Steynberg (Continuing)

THE WITNESS: This is what he said: (Redacted) please, your house
was not our target. It was not on target."

PRESIDING JUDGE EBOE-OSUJI: Thank you. Please proceed.

MR STEYNBERG: Thank you, your Honour.

Q. What did you understand that to mean?

A. First, I was surprised, but I concluded that he was trying to
clear himself and sound afraid to me (Redacted)

(Redacted)

Q. Thank you. I think that explains why he might have called you
but my question is slightly different. What I want to know is when he
said, "Your house was not our target. It was not on target," what did
you understand that to mean? What was he talking about?

A. He was talking about burning my house.

Q. Thank you, Mr Witness.

MR STEYNBERG: Your Honour, I think perhaps one moment, please.
(Prosecution counsel confer)

MR STEYNBERG: Thank you, your Honour. Your Honour may we
proceed, then, back into open session?

PRESIDING JUDGE EBOE-OSUJI: Witness, we will now go into the
open session. Do not use your name again. I had invited you to do that
because we were in private session but now we are going into open
session. (Redacted)

(Redacted)
(Redacted)

(Redacted)
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(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

THE WITNESS: Thank you.

Page 70

PRESIDING JUDGE EBOE-OSUJI: We will go back into the open

session.

MR STEYNBERG: Before we do that may I suggest that the witness

when he refers to his area if he can refer to perhaps "my neighbourhood"

rather than the word (Redacted) so we all know what you're referring to.

Thank you.
THE WITNESS: Thank you.

(Open session at 2.50 p.m.)

THE COURT OFFICER: We are in open session, your Honour.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much. We are now in

open session and the light has turned red, you see.
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Questioned by Mr Steynberg (Continuing)

1 THE WITNESS: Yes.
2 MR STEYNBERG: Thank you, your Honour.
3 Q. Mr Witness, I would like to take you back, then, to the incident
4 you were describing before lunch, when you returned to your neighbourhood
5 with a group of Kikuyu youth. And I'm looking at page 63 of the
6 transcript at line 13, you say, "When those youth and I arrived there,
7 contrary to our belief that this was a small matter, the Kalenjins
8 appeared in large numbers with bows and arrows."
9 Now, what I would like to get from you, please, is can you
10 estimate on this occasion the number of Kalenjin youths with bows and
11 arrows that you saw?
12 A. Tcannot say -- I can only say there were more than ten.
13 Q. Can you say whether this number was greater or less or the same
14 as the group you had seen previously in the company of person number 2?
15 A. The group was a bit big.
16 Q. And is it possible to perhaps get a little bit more accuracy
17 rather than more than ten? If it was more than ten, could it have been
18 more or less than 20?
19 A. Well, in such occasion, it was hard to look and try to count how
20 many were they, because of the situation.
21 Q. Iunderstand. Perhaps we can approach it this way. You
22 estimated, and correct me if I'm wrong, but I recollect that you
23 estimated the group of Kikuyu youth who accompanied you to be
24 approximately 20; is that correct?
25 A. Yes.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. The Kalenjin youth you encountered on this second occasion, were
2 there more or less than the Kikuyu youth that were accompanying you?
3 A. There could have been more.
4 Q. Very well. Thank you.
5 PRESIDING JUDGE EBOE-OSUJI: Sir, does that mean you do not know
6 whether the Kalenjin youth were larger than the Kikuyu youths that were
7 with you in number?
8 THE WITNESS: I cannot confirm whether they were more or less.
9 PRESIDING JUDGE EBOE-OSUJI: Thank you.
10 MR STEYNBERG: All right.
11 Q. Let me then move on from there. You testified that you, together
12 with the -- your companions fled in the face of the Kalenjin warriors.
13 Where did you go to?
14 A. We were fleeing towards the trading centre, that is Kona-Mbaya.
15 Q. And just to give the Court an idea of the lay of the land, can
16 you comment on how long it would take you at a normal pace to walk from

17  (Redacted)

18 (Redacted)

19 Q. Thank you. And what did you discover when you returned to the
20 shopping centre?

21 A. Idiscovered that the situation had also gone bad, area

22 surrounding the other trading centre.

23 Q. Before we get to that, what became of the rest of your companions
24 that accompanied you and fled in the face of the Kalenjin warriors?

25 A. Normally, when people start running away, there are those who run
26
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Questioned by Mr Steynberg (Continuing)

1 faster than the others, and the others who lagged behind. After I and
2 some Kikuyu youths had arrived at the shopping centre, those that had
3 been left behind told us that one of the youths had been killed, one of
4 the Kikuyu youths had been killed.
5 Q. And does this person appear on your list? And if so, what
6 number?
7 A. It's number 11.
8 Q. Did you at any stage see his corpse, his body?
9 A. Those that were left behind with him carried him up to the
10 shopping centre.
11 Q. And did you see his body there?
12 A. Isaw his body.
13 Q. Can you describe how he was killed, what were his injuries?
14 A. First, there was an arrow lodged in his body. Those who had
15 carried him had that arrow with them, they had plucked it off. And on
16 his forehead, he appeared to have been hit with a blunt object.
17 Q. Right. Can Ijust clarify for the record at page -- at line 20,
18 is it correct you said there was an arrow lodged in his body?
19 A. Yes.
20 Q. Thank you. The record appears to be correct. And how did the
21 people present react to the death of person number 11?
22 A. People got emotional. They were so angry, they were so angry, so
23 to say.
24 Q. And what did they do?
25 A. Ttis at that particular time that people realised that it was
26
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Questioned by Mr Steynberg (Continuing)

1 not a laughing matter and this could have been a properly arranged fight.
2 So --
3 Q. (Microphone not activated)
4 A. This could have been properly arranged.
5 Q. Arranged?
6 PRESIDING JUDGE EBOE-OSUJI: Yes, he did say properly arranged
7 fight. That's what I heard.
8 MR STEYNBERG: Thank you, your Honour.
9 Q. What do you mean by a properly arranged fight? Can you expand on
10 that, please?
11 A. That incident could not just happen. People to have with them
12 bows and arrows at such short notice after the election results.
13 Q. And on that point, it may seem obvious, but in times of peace, is
14 it normal for people to walk around with bows and arrows in your area?
15 A. No.
16 Q. And are there any other reasons why you concluded that this was a
17 properly arranged fight?
18 A. Yes. They also had time to locate and identify the Kikuyu homes.
19 Q. You've mentioned that the Kalenjin youth were burning houses,
20 specifically burning Kikuyu houses. Did you see how they were setting
21 these houses on fire?
22 A. No.
23 Q. Allright. I'll return in due course to the issue of the
24 planning of this fight, but in the meantime we were at the point where
25 you were telling us the persons present, that the Kikuyu youth reacted
26
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Questioned by Mr Steynberg (Continuing)

1 emotionally to the death of person 11. What did they then do as a
2 result?
3 A. Asaresult, the Kikuyu armed themselves. They collected some
4 pangas from the houses within.
5 MR STEYNBERG: If your Honour will bear with me for one moment,
6 please.
7 (Prosecution counsel confer)
8 MR STEYNBERG: I'm grateful for the indulgence, your Honours.
9 Q. And once -- well, yes, once the Kikuyu had armed themselves, what
10 happened then?
11 A. Now they decided to go back to the neighbourhood and confront the
12 said aggressors.
13 Q. What did you do at that time?
14 A. Me, I did not accompany them.
15 Q. And do you know what happened to this group of Kikuyu youth that
16 went back to confront the aggressors?
17 A. While they were confronting the aggressors, they cornered three
18 Kalenjin warriors just near the trading centre, and they killed them.
19 Q. How do you know this?
20 A. As we were at the trading centre, we heard some commotions and
21 people yelling, and we -- and some other people at the centre rushed to
22 the scene which was just a few metres from the centre.
23 Q. And what did you see there?
24 A. Isaw the bodies of the three Kalenjin warriors lying on the
25 ground.
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Questioned by Mr Steynberg (Continuing)

1 Q. Can you describe the bodies?
2 A. The bodies had multiple cuts and one body had its head cut off
3 completely.
4 Q. Mr Witness, I know this is unpleasant to talk about, but where
5 was the head?
6 A. It was lying near its body.
7 Q. And do you know who was responsible for the killing of these
8 three Kalenjin youth?
9 A. These were the Kikuyu youths.
10 Q. Finally, how were these Kalenjin -- the three Kalenjin victims
11 that were killed, how were they dressed?
12 A. AsIsaid earlier, they had no clothes on their upper shoulders
13 but they had their shirts and T-shirt tied around their waists.
14 Q. Can you clarify, their what and the T-shirts tied around the
15 waists?
16 A. Can you repeat?
17 Q. The --yes. The record did not catch what you said. You said
18 they had no clothes on their upper shoulders and they had their, and
19 there is a word missing, and T-shirts tied around their waists. I didn't
20 hear what you said?
21 A. They had their shirts and T-shirts tied around their waist.
22 Q. Thank you. I think that's clear.
23 Now, during this -- during this occasion when the Kikuyu youth
24 went back to confront their aggressors, were there any casualties on the
25 Kikuyu side?
26
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Questioned by Mr Steynberg (Continuing)

1 A. Yes.

2 Q. With reference to your list, can you tell the court who?

3 A. Person number 12.

4 Q. Sorry, complete your answer.

5 A. Person number 12 was also killed.

6 Q. And do you know how person number 12 was killed?

7 A. He had been hit with a blunt object.

8 Q. Did you personally see the body at some stage?

9 A. Isaw the body when it was collected by the policemen, as they
10 were coming to the trading centre to collect the body of person number
11 11.

12 Q. And can you describe the condition of the body of person 12?

13 PRESIDING JUDGE EBOE-OSU]JI: One second.

14 Mr Steynberg, do we need to -- need that sort of evidence? Is it

15 one less question to ask.

16 MR STEYNBERG: Perhaps it's a little bit more detail than is

17 necessary. Thank you, your Honour. I'm guided by the Chamber.

18 Q. There is one question I would like to ask you about the three

19 Kikuyu -- sorry, the three Kalenjin youth who you had seen killed near
20 the shopping centre. Could you or anybody present identify these three
21 youths?

22 A. 1did not identify any, and those who were present did not

23 identify either.

24 Q. And what did you conclude from that?

25 A. We concluded that these youths were brought from some other
26
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Questioned by Mr Steynberg (Continuing)

1 places.
2 MR STEYNBERG: Bear with me, your Honour.
3 (Prosecution counsel confer)
4 MR STEYNBERG: Thank you, your Honour. There are a couple of
5 points I will clarify on the map but I think we can do that when we next
6 go into private session.
7 Q. Mr Witness, where did you proceed to after all of the action
8 you've described for the Chamber?
9 A. It was getting late, and I hadn't known where (Redacted)
10 had fled to. And since Langas was in chaotic, it was not calm at all,
11 I tried to make my way to the police station because I thought (Redacted)
12 (Redacted) had sought refuge to the police station.
13 Q. And perhaps I can lead you on this. Is it correct that you
14 subsequently found (Redacted) were actually at the
15 Jubilee Catholic Church?
16 A. Yes.
17 Q. Can you describe the conditions at the church, Mr Witness?
18 A. Oh, the condition at the Jubilee Catholic Church was too much.
19 There were so many people, and one Catholic father had closed the gates
20 because people were flocking in great numbers. It took me some minutes
21 to convince him that (Redacted) are within the Catholic church
22 compound, that is when he let me in.
23 Q. Can you estimate the number of people who had sought refuge at
24 the Catholic church compound?
25 A. It's hard to imagine but there were many.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. What is the size of the compound, the area?
2 A. About two or three acres.
3 Q. And can you comment on how full this compound was with people
4 seeking refuge?
5 A. First, the church compound is divided into two. There is a
6 primary section and the church section. But to get into the primary
7 section, you have to pass through the church gates. So the primary
8 section was full. People were outside. Women with little children had
9 been granted permission by one father to enter into the classrooms since
10 there are no pupils. It was during school holidays.
11 Q. Allright. Thank you, Mr Witness.
12 We have been dealing for the last little while with the events of
13 January (sic) the 31. I would now like to move on to the next day, the
14 next morning, that is January the 1, 2008. Were you still at the church
15 compound on that date, the Jubilee Catholic Church?
16 A. Yes.
17 Q. And can you comment on the people seeking refuge on that date,
18 specifically the morning?
19 A. As we were sleeping -- because we were sleeping outside, we found
20 in the early morning many people entering the church compound from
21 another neighbourhood.
22 Q. And you can mention for the record the name of that
23 neighbourhood.
24 A. They were from Kiambaa.
25 Q. And why were these people seeking refuge from Kiambaa or why were
26
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Questioned by Mr Steynberg (Continuing)

1 these people from Kiambaa seeking refuge?
2 A. A church pastor had called us in the morning. He had assembled
3 all those who were in the church compound, and he told us that a church
4 had been burnt and people had died inside the church.
5 MR KHAN: Your Honour, I do apologise, but before the transcript
6 moves up, I wonder if my learned friend wishes to clarify the answer
7 given at line 18 on page 79, it reads the 31 of January. Sorry, 78, page
8 78, it reads January the 31. I think it's quite obvious it's an error,
9 inadvertent mistake there.
10 MR STEYNBERG: Yes, thank you. And it was my mistake, not the
11 witness's. Yes, I said we have been dealing the last little while with
12 the events of January 31st. Of course, I meant December 31st, 2007.
13 It's sometimes easy to mix up your months.
14 Q. Isthat clear, Mr Witness?
15 A. Yes, it's clear.
16 Q. IfIcan get back to -- very well. You were telling us that the
17 pastor had mentioned that the Kiambaa church had been burnt down. Of the
18 people who arrived at the church, did you recognise anybody, and if
19 referring to the list helps, please do so.
20 A. Among the people from that particular area, I recognised person
21 number 13 and person number 14.
22 Q. And did you have occasion to discuss the events at Kiambaa with
23 these -- either of these people?
24 A. Yes, after a while person number 13 told me that among those
25 burnt in the church was his wife and one of his children.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. And for how long did you stay at the Jubilee church? For how
2 many days approximately?
3 A. I'was there for more than three weeks.
4 Q. And during that occasion, besides the persons you've mentioned
5 from Kiambaa, did you have occasion to discuss with any other refuge
6 seekers the losses or experiences that they had suffered?
7 A. Yes.
8 Q. Please describe for the Chamber.
9 A. Thappened to have a discussion with person number 15, who also
10 told me that person number 16, who was a well-known businessman and who
11 lived in the neighbourhood, had been killed.
12 Q. From which neighbourhood was person number 16? Well, let me just
13 clarify, was he from your neighbourhood or another neighbourhood?
14 A. Another neighbourhood.
15 Q. Which neighbourhood?
16 A. CanImention?
17 Q. Yes, you may.
18 A. He was from Yamumbi.
19 Q. And how had this person been killed?
20 A. As told by person number 15, while person number 16 woke up in
21 the morning, he found his home surrounded by the warriors. He was able
22 to flee and headed to the police station for a report. I was told he
23 came back accompanied by policemen, and when they arrived at his
24 compound, the youths surrounding his house killed him in the presence of
25 the policemen.
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Questioned by Mr Steynberg (Continuing)

1 Q. And for the clarity of the record, what was the ethnicity of the
2 youth surrounding his compound who subsequently killed him?
3 A. They were Kalenjins.
4 Q. Yes. What is the ethnicity of person number 16?
5 A. He was a Kikuyu.
6 Q. And do you know what became of his house, his compound?
7 A. The compound was not touched. It was never burnt down.
8 Q. Thank you, your Honours.
9 Did you have occasion to -- when next did you return to your
10 home, in your neighbourhood?
11 A. TIbelieve I returned the following day.
12 Q. Which day would this have been, when you say "the following day"?
13 A. This could have been 1st January.
14 Q. Allright.
15 MR STEYNBERG: Your Honour, I intend to deal now with the state
16 of the homestead as well as specific damage and loss that the witness
17 suffered, which might in fact be identifying. I request that for
18 approximately eight to ten minutes we return to private session and I
19 would also like then to deal with the map at the same time.
20 PRESIDING JUDGE EBOE-OSU]JI: We will move into private session,
21 then.
22 (Private session at 3.24 p.m.)
23 THE COURT OFFICER: We are in private session, your Honour.
24 PRESIDING JUDGE EBOE-OSU]JI: Please proceed, Mr Steynberg.
25 MR STEYNBERG: Thank you, your Honour. My colleague alerts me
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Questioned by Mr Steynberg (Continuing)

1 that on line 1 of the present page, page 81, there seems to be a word
2 missing.
3 Q. Mr Witness, your answer was, as told by person 15, while person
4 number 16 woke up in the morning, he found his home surrounded by the --
5 and then there is a word missing. My recollection is you said
6 "youth" (sic); is that correct?
7 A. Yes.
8 Q. Thank you. Now, when you returned to your home, what was the
9 purpose of returning?
10 A. Twanted to see the condition of my home.
11 Q. And what did you discover?
12 A. My house had been burnt to the ground. That's what I found.
13 Q. And what had become of the rest of your possessions?
14 A. They were either burnt or looted, because I did not salvage
15 anything.
16 Q. Besides your household contents, did you own any livestock?
17 A. Yes.
18 Q. Please tell the court what livestock you had owned before the
19 violence?
20 A. (Redacted).
21 Q. And on your return to your house, what did you discover regarding
22 (Redacted)?
23 A. Tfound them missing. (Redacted).
24 Q. And did you report your losses?
25 A. Yes. Ireported to the police station.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. Did you ever return or did you return again to your home after
2 that?

3 A. Ireturned again to my compound, (Redacted)

4 (Redacted).

5 Q. Why was that? (Redacted)

6 MR FAAL: Mr President these are issues we are not disputing.
7 Counsel can lead on them.

8 MR STEYNBERG: I'm grateful to my learned friend.

9 Q. (Redacted)

10 (Redacted)

11 A. Yes.

12 Q. And did you provide the investigators who took your statement

13 with copies of these photographs?

14 A. Yes.

15 MR STEYNBERG: And can I ask the court officer, please, to call

16 up image or document number KEN-OTP-0076-0554. Your Honours, it's at tab
17 4 of your binder, and I omitted to mention earlier that the sketch to

18 which we have been referring is at tab 3, but I presume your Honours have
19 already found that.

20 Can we perhaps zoom in on the photograph in the upper left? I

21 don't know if it's possible to manipulate it so that it's -- turn it

22 clockwise 90 degrees. Well --

23 Q. Can you see that photograph on the upper left? It's at the wrong

24 angle but I think you can probably still make it out. Was that

25 photograph taken of your house on (Redacted) as according to

26
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Questioned by Mr Steynberg (Continuing)

1 this statement?
2 A. Yes.
3 PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, do you have a spare
4 hard copy you can give to him?
5 MR STEYNBERG: I'm sure we can (overlapping speakers).
6 PRESIDING JUDGE EBOE-OSUJI: (Overlapping speakers) So he can
7 orient it the right way.
8 MR STEYNBERG: Yes. Sometimes the low-tech solution is the best,
9 your Honour.
10 If I could ask the court officer to assist, please. And for ease
11 of reference, your Honours, I have numbered the photographs starting from
12 the clockwise at the top left, and proceeding clockwise, 1 to 5, so the
13 photograph I'm referring to is photograph number 1.
14 Q. Do you confirm that according to the -- well, firstly, is that
15 your signature that appears at the bottom of that page?
16 A. Yes.
17 Q. And do you confirm that that photograph, marked number 1 in the
18 top left, is -- was taken of your house on 1 of -- (Redacted)?
19 A. Yes.
20 Q. And then if you move to the bottom right-hand corner, the
21 photograph marked 4, is it correct that that photograph was also taken on
22 (Redacted)?
23 A. Yes.
24 Q. Allright.
25 PRESIDING JUDGE EBOE-OSUJI: Did you say they are marked?
26
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Questioned by Mr Steynberg (Continuing)

1 MR STEYNBERG: Your Honour, I have marked them on the copy that
2 I've handed to the witness. And if I can just describe it for the
3 record, I've marked them starting with the photograph in the top left as
4 number 1 and proceeding clockwise, so in other words the one of the tent
5 would be number 2, below that number 3, below that number 4, and to the
6 left number 5.
7 PRESIDING JUDGE EBOE-OSUJI: All right. On the top row, there
8 are two photos, is that it?
9 MR STEYNBERG: That's correct. And I'm referring to the top
10 left-hand photograph.
11 PRESIDING JUDGE EBOE-OSUJI: All right.
12 MR STEYNBERG: In the normal orientation of the page.
13 Q. I'msorry, did you confirm also then that the bottom right
14 photograph that I've marked number 4 was taken on the same date according
15 to -- or I beg your pardon, I think I might have misled you. Let me just
16 check. Ibeg your pardon. It's the photograph apparently on the bottom
17 left according to the key. That was also taken on the (Redacted); is
18 that right?
19 A. Yes.
20 Q. And is it correct, then, that you returned again subsequently,
21 and according to the dates on this exhibit, that was on the (Redacted),
22 at which stage -- at which time photographs 3 and 4 were taken; that is,
23 the bottom two photographs on the right-hand side, where you're visible
24 standing in the photographs?
25 A. Yes.
26
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Questioned by Mr Steynberg (Continuing)

1 Q. Thank you. You can put that one side for the time being.
2 Well, perhaps while we have it, let me just deal with it slightly
3 out of sequence. The remaining photograph I've not yet referred to,
4 that's photograph number 2, what does that depict?
5 A. That is (Redacted)
6 (Redacted) in the (Redacted). There is a (Redacted)
7 Q. Isthat the (Redacted)
8 A. Yes.
9 PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, just so we are sure
10 now, on what date did you say the photo is taken, (Redacted)
11 (Redacted)?
12 MR STEYNBERG: Your Honours, according to the key to this
13 exhibit, that was taken on the (Redacted).
14 Q. Do you confirm that, Mr Witness?
15 A. That could have been on (Redacted).
16 PRESIDING JUDGE EBOE-OSU]JIL: On (Redacted)?
17 THE WITNESS: (Redacted).
18 PRESIDING JUDGE EBOE-OSU]JIL: All right. Why don't we do it that
19 way, Mr Steynberg? As you identify your photo, let's put the date on it
20 for the record so that it's easier to follow that way. We describe the
21 contents to the best of our ability and put a date on it and move on.
22 MR STEYNBERG: Very well. I've dealt with all the five
23 photographs. What I haven't done is, if necessary, described the content
24 in any great detail. But since I'm going to request this be entered as
25 an exhibit, I don't know that that is necessary to go through that
26
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Questioned by Mr Steynberg (Continuing)

1 exercise.
2 PRESIDING JUDGE EBOE-OSU]JIL: In any event, the Defence, they are
3 not making any issue of this.
4 MR FAAL: No, your Honour.
5 PRESIDING JUDGE EBOE-OSU]JI: In a nutshell, the point then to
6 lead on the point you're making with these photographs is what?
7 MR STEYNBERG: The first four photographs I referred to were
8 simply to evidence the damage sustained to the witness's home. The final
9 one simply depicts (Redacted) the Eldoret showground and the
10 (Redacted).
11 PRESIDING JUDGE EBOE-OSUJI: I think it's obvious the one you
12 mean, (Redacted).
13 MR STEYNBERG: That's correct. It's as it were the odd one out.
14 PRESIDING JUDGE EBOE-OSU]JI: Fair enough. We move on.
15 MR STEYNBERG: Thank you, your Honour.
16 Q. Now, perhaps before we go back into public session, while you
17 were staying still at the Jubilee church compound, (Redacted)

18 (Redacted)
19 (Redacted)
20 (Redacted)
21 (Redacted)
22  (Redacted)
23  (Redacted)
24  (Redacted)

25 (Redacted)
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Questioned by Mr Steynberg (Continuing)

1 Q. Thank you, Mr Witness.
2 MR STEYNBERG: And then finally before we proceed back to open
3 session, can I ask the court officer to call up the sketch map again at
4 tab 3, KEN-OTP-0076-0553.
5 Q. And you mentioned that person number 12 was killed during one of
6 the clashes with the Kalenjin youth. Can you indicate to the Court,
7 please, where that was?
8 A. Yes.
9 Q. And I think we are up to letter E, so could you mark that with an
10 F?
11 A. With the letter?
12 PRESIDING JUDGE EBOE-OSUJI: F.
13 THE WITNESS: (Marks)
14 MR STEYNBERG: Thank you, I have that.
15 Q. You mentioned that the houses that were burnt down in your area
16 were specifically Kikuyu houses. Can you indicate on this map any other
17 houses from your area that were not burnt down?
18 A. Which --
19 Q. You mentioned that Kikuyu houses in your area were burnt down; is
20 that correct?
21 A. Yes.
22 Q. Are there any houses indicated on this map belonging to other
23 ethnicities that were not burnt down?
24 A. Yes.
25 Q. Can you please indicate them with the letter G and subsequent?
26
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Questioned by Mr Steynberg (Continuing)

1 A. Which other letter do I use?
2 Q. The following letter would be H.
3 A. (Marks)
4 Q. Thank you. Is that it or are there any more?
5 A. It's H.
6 Q. Allright. Then there are actually a couple of other houses with
7 names next to them. So let's first ask you about person number -- person
8 number 10's house. I see his name appears on the bottom right of the map
9 (Redacted). Was his house burnt down?
10 A. No.
11 Q. And bear with me, please. Person number 5, on mine it's slightly
12 cut off, but I believe it's on (Redacted)
13 (Redacted). Was that house burnt down?
14 A. No.
15 Q. And you've already mentioned that those two individuals were both
16 Kalenjin?
17 A. Yes.
18 Q. And finally, the body of person number 11, can you indicate where
19 that body was found?
20 MR STEYNBERG: Your honours, I'm guided here. In my country we
21 normally skip the letter I because it can be confused with a 1. Perhaps
22 we can mark it with letter J.
23 PRESIDING JUDGE EBOE-OSUJI: I think that's a common practice in
24 most places but, yes, we can mark it with J.
25 THE WITNESS: (Marks)
26
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Questioned by Mr Steynberg (Continuing)

1 MR STEYNBERG: Thank you very much.
2 Q. And I think that covers everything I need to establish with this
3 map. Ah, one more thing perhaps. You mentioned, when you first saw the
4 first group of Kalenjin youth together with person number 2, you were
5 standing (Redacted). Do you recall that?
6 A. Yes.
7 Q. Can you show the -- on this map where that group was standing (Redacted)
8 (Redacted) I think we are then at the letter K.
9 A. (Marks)
10 Q. And finally, (Redacted) person number 2, was his house
11 burnt?
12 A. No.
13 Q. Thank you, your Honour. I think that is the last time I will
14 need to refer to this document. May I ask that that be saved and entered
15 in as an exhibit together with the previous document, the photographs, if
16 they could be accorded exhibit numbers with the -- unless there is any
17 objections from my learned friends.
18 PRESIDING JUDGE EBOE-OSU]JI: Mr Kigen-Katwa, any objections?
19 MR KIGEN-KATWA: I have no objection, Mr President.
20 MR FAAL: No objection.
21 PRESIDING JUDGE EBOE-OSUJI: The documents will be marked and
22 entered into the record as the next in the Prosecution exhibits. The map
23 first, is that it?
24 MR STEYNBERG: Yes, please, your Honour.
25 PRESIDING JUDGE EBOE-OSU]JI: And then after that, the photograph.
26
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Questioned by Mr Steynberg (Continuing)

1 That's a plate of photos so they will go in as one exhibit.

2 MR STEYNBERG: They were scanned as a single document so there is

3 no other way to do it, I'm afraid, your Honour. And while that is being

4 done, perhaps I can also indicate that at this point we can go back into

5 public session.

6 PRESIDING JUDGE EBOE-OSUJI: Court officer, can we go into public

7 session while you're doing that?

8 (Open session at 3.48 p.m.)

9 THE COURT OFFICER: We are in open session, your Honour. And
10 would you like me to give the numbers now to the annotated version and to
11 the photograph, photos?

12 PRESIDING JUDGE EBOE-OSUJI: Can we do that at the end of the
13 day?

14 THE COURT OFFICER: Sure.

15 PRESIDING JUDGE EBOE-OSUJI: Thank you.

16 Mr Steynberg, we are in public session.

17 Witness, we are back in public session. Again, be careful with

18 the need to avoid indicating who you are. Mr Steynberg, you've got a
19 little just I think 11 or 12 minutes to the end of the day.

20 MR STEYNBERG: Thank you, your Honour. I think as at this stage
21 I can indicate that I'm not going to be able to wrap it up in 11 minutes,
22 but I will be finished very soon tomorrow morning, less than half an hour
23 certainly, probably about a quarter of an hour tomorrow morning.

24 PRESIDING JUDGE EBOE-OSUJI: One second.

25 Mr Faal, how long do you think your cross-examination will take?
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Questioned by Mr Steynberg (Continuing)

1 MR FAAL: We will probably take about five sessions,
2 Mr President. So it means therefore if my learned friend takes the first
3 session on, say, tomorrow, it would mean the cross would have to spill
4 over on to Monday morning. We would endeavour to see if we can wrap it
5 up on Friday but please don't hold me to it. I will do my utmost.
6 PRESIDING JUDGE EBOE-OSU]JIL: All right. Try your best. Thank
7 you.
8 MR STEYNBERG: Thank you, your Honours.
9 MR FAAL: I've been advised to suggest Monday lunchtime, better
10 safe than sorry. That is a more realistic --
11 PRESIDING JUDGE EBOE-OSUJI: Estimate.
12 MR FAAL: Estimate, yes, thank you.
13 PRESIDING JUDGE EBOE-OSUJI: Fair enough.
14 Mr Steynberg, please proceed.
15 MR STEYNBERG: Thank you, just before I leave the -- move on from
16 your time at the Jubilee Catholic Church, you told us of the numbers of
17 people staying there and you've told us something about where these
18 people came from. Can you just clarify the ethnicity of the people
19 seeking refuge there? What was the predominant ethnicity of these
20 people.
21 A. They were Kikuyus.
22 Q. Anyone else besides Kikuyus?
23 A. There were a few Kisiis.
24 Q. You mentioned that you stayed at the church for approximately
25 three weeks. Where did you go from there?
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Questioned by Mr Steynberg (Continuing)

A. It was the government order that all IDPs staying either in the
church or police station, we were all moved to (Redacted).
Q. And again, that's the (Redacted) correct?
A. Yes.
Q. And you confirm that that is where the picture was taken that
I showed you earlier, (Redacted)
A. Yes.
Q. And approximately how many people were housed at (Redacted)
(Redacted)?
A. We were always told that we were more than 20.000 by officials
from the Red Cross society.
Q. And again, can you comment on the ethnicity of those taking are
refuge at (Redacted)?
A. The majority of them were Kikuyus, and a few Kisiis.
PRESIDING JUDGE EBOE-OSUJI: One second. I want us to go into
private session for just one quick minute.
(Private session at 3.53 p.m.)
THE COURT OFFICER: We are in private session, your Honour.
PRESIDING JUDGE EBOE-OSUJI: (Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)
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Questioned by Mr Steynberg (Continuing)

1 (Redacted)
2  (Redacted)
3 MR STEYNBERG: As the Chamber pleases. I apologise.
4 PRESIDING JUDGE EBOE-OSUJI: Let's go back into public session.
S (Open session at 3.54 p.m.)
6 THE COURT OFFICER: We are in open session, your Honour.
7 PRESIDING JUDGE EBOE-OSUJI: Thank you. Please proceed.
8 MR STEYNBERG: Thank you, your Honour.
9 Q. (Redacted)

10 A. (Redacted)

11 Q. (Redacted)

12 A. (Redacted)

13 Q. (Redacted)

14 A. The condition was pathetic.

15 Q. Why do you say that it was pathetic?

16 A. Crowded?

17 Q. The record didn't catch that. Did you say crowded?

18 A. Yeah, crowded.

19 Q. What else?

20 A. Facilities were not enough.

21 Q. What sort of facilities?

22 A. Toilets, water, and firewood, and also food was scarce.

23 Q. (Redacted)

24  (Redacted)

25 (Redacted)
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Questioned by Mr Steynberg (Continuing)

1 (Redacted)
2 Q. And for the record we've heard this word before, but it's spelled
3 R-U-D-I, new word, N-Y-U-M-B-A-N-I, Rudi Nyumbani, correct?
4 A. Yes.
5 Q. And what does that mean?
6 A. It means that people had to go back to their original homes,
7 since, as the government put it at that particular time, peace had
8 already returned to most parts of Uasin Gishu.
9 Q. Thank you. And before I deal with your return home, which
10 I might have to do in private session, perhaps in the remaining minutes
11 of the day, I can ask you these questions. You referred to -- and you
12 pointed out on the map a police station in Langas; is that correct?
13 A. Yes.
14 Q. Can you describe this police station? Was it a permanent police
15 station or a temporary facility?
16 A. It was a permanent police post, but eventually upgraded to a
17 police station.
18 Q. And was this the only police post in the area, or were there
19 others or other stations?
20 A. At the time of the election, there was no other police post or
21 police station within that area.
22 Q. And for the record, are we referring to the Langas area or a
23 particular subsection of Langas?
24 A. Langas area.
25 Q. And what was the staff complement, the police complement of this
26
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Questioned by Mr Steynberg (Continuing)

1 post, approximately?
2 A. Well, not specifically but there were about 20 policemen.
3 Q. And do you know who the commander of this police post was at that
4 time, immediately prior to the elections?
5 A. The person I came to realise was in charge was a person from the
6 Coast Province, as his name read.
7 Q. AndIdon't think there is any issue mentioning his name in
8 public session. What was the name of this person in charge?
9 A. Tthink --
10 PRESIDING JUDGE EBOE-OSU]JI: If you cannot remember it now, we
11 can move on. If you remember it later, you can -- you can say. Maybe
12 overnight.
13 THE WITNESS: Yes, please.
14 PRESIDING JUDGE EBOE-OSU]JI: In the meantime, you said that it
15 was a police post at one point and then upgraded to a station.
16 THE WITNESS: Yes.
17 PRESIDING JUDGE EBOE-OSUJI: At the time it of the events we are
18 talking about, was it a post or a station?
19 THE WITNESS: It was a police post.
20 PRESIDING JUDGE EBOE-OSU]JIL: Thank you.
21 MR STEYNBERG:
22 Q. And just before we break, if I can just make sure I got this
23 correctly so that I don't lead you on this. One second. Yes, I have it
24 correctly. You say that this person was from the Coast Province. I see
25 that you have your hand raised. Would you like to add anything?
26
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Questioned by Mr Steynberg (Continuing)

1 A. Yes, I've remembered the name.
2 Q. Please tell us.
3 A. It was Mr Katana.
4 Q. And for the record, is that K-A-T-A-N-A?
5 A. Yes.
6 Q. You say he was from the Coast Province. Do you know what his
7 ethnicity was?
8 A. No.
9 Q. And besides the commander, the policemen posted there, can you
10 comment on their ethnicity?
11 A. There was a mixture. There were Kalenjins, there were Luhyas,
12 and I think there were some Luos.
13 Q. Kalenjins, Luhyas, and Luos, correct?
14 A. Yes.
15 Q. And one last point before we break for the day, you say you came
16 to know that this person, Mr Katana was in charge. How did you come to
17 know that?
18 A. It was the period that I went to register my grievances or to
19 report about my house to the station.
20 Q. And what led you to conclude that he was in fact the policeman in
21 charge of that police post?
22 A. From the office he was occupying, you could tell -- and the
23 uniform he wore was different from other policemen.
24 Q. Very well.
25 MR STEYNBERG: Your Honour, I see we are now past the normal
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Questioned by Mr Steynberg (Continuing)

1 appointed hour. May this be an appropriate time to take the break?
2 I won't have very much longer in the morning.
3 PRESIDING JUDGE EBOE-OSU]JI: Thank you very much, Mr Steynberg.
4 We will adjourn for the day, Witness. And you will return
5 tomorrow to continue your testimony. You're still under oath and you are
6 still on the stand, as we say, so that means do not discuss your
7 testimony with anyone overnight.
8 THE WITNESS: Yes.
9 PRESIDING JUDGE EBOE-OSUJI: The blinds will come down now. The
10 witness will be escorted from the courtroom. And the Chamber will
11 adjourn.
12 (Closed session at 4.04)
13 MR FAAL: Mr President, while that is done, I just wish to
14 indicate that tonight I will review the material that we intend to use
15
16 for cross-examination, and tomorrow morning I'll give an indication of
17 how soon I think the cross-examination would last -- how long I think it
18 will take.
19 PRESIDING JUDGE EBOE-OSU]JI: Thank you, Mr Faal.
20 MR FAAL: Thank you.
21 THE COURT OFFICER: We are in closed session, your Honour.
22 PRESIDING JUDGE EBOE-OSU]JIL: Thank you very much. The witness
23 will now be escorted from the courtroom.
24 (The witness stands down)
25 PRESIDING JUDGE EBOE-OSU]JI: And the Chamber will rise.
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Questioned by Mr Steynberg (Continuing)

1 (The hearing ends in closed session at 4.05 p.m.)

2 RECLASSIFICATION REPORT

3 Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated

4 24 September 2013, and the instructions in the email dated 22 January 2014,
5 the version of the transcript with its redactions becomes Public.
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