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Procedural Matters (Open Session) Page 1
1 International Criminal Court
2 Trial Chamber V(a) - Courtroom 1
3 Situation: Republic of Kenya
4 In the case of The Prosecutor v. William Samoei Ruto
5 and Joshua Arap Sang - ICC-01/09-01/11
6 Presiding Judge Chile Eboe-Osuiji, Judge Olga Herrera Carbuccia
7 and Judge Robert Fremr
8 Trial Hearing
9 Monday, 4 November 2013
10 (The witness enters the courtroom)
11 (Upon commencing in open session at 9.41 a.m.)
12 THE COURT USHER: Allrise. The International Criminal Court is
13 now in session. Please be seated.
14 PRESIDING JUDGE EBOE-OSU]JI: Thank you very much. Court officer,
15 please announce the case.
16 THE COURT OFFICER: (Interpretation) Thank you, Mr President.
17 Situation in the Republic of Kenya, in the case of The Prosecutor
18 versus William Samoei Ruto and Joshua Arap Sang, case number
19 ICC-01/09-01/11. And we are in public session, Mr President.
20 PRESIDING JUDGE EBOE-OSU]JI: Thank you very much.
21 Do appearances remain the same, Prosecutor?
22 MR GARCIA: Good morning, your Honours. Yes, the Prosecution
23 team is the same today.
24 PRESIDING JUDGE EBOE-OSU]JI: Thank you.
25 Mr Kigen-Katwa.
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1 MR KIGEN-KATWA: Mr President, the team remains the same, only
2 there is an addition of one, Honor Lanham. Thank you, Mr President.
3 MR HOOPER: The team remains the same. But for the record,
4 Mr Ruto, of course, is not with us this morning,.
5 PRESIDING JUDGE EBOE-OSU]JI: Thank you very much. We had
6 indicated on Friday that the ruling or rather the reasoning for the
7 Chamber's ruling on the excusal would be delivered today but we will be
8 pushing back that exercise. We will do that tomorrow instead.
9 We will now continue with the cross-examination of the witness.
10 Welcome back, witness.
11 WITNESS: KEN-OTP-P-0268 (On former oath)
12 THE WITNESS: Thank you.
13 PRESIDING JUDGE EBOE-OSUJI: Mr Hooper will continue his
14 cross-examination of you.
15 Mr Hooper.
16 MR HOOPER: Yes, thank you, your Honour.
17 PRESIDING JUDGE EBOE-OSUJI: And how much time are we looking at?
18 MR HOOPER: About an hour.
19 PRESIDING JUDGE EBOE-OSU]JI: All right. Please proceed.
20 QUESTIONED BY MR HOOPER: (Continuing)
21 Q. Good morning, Mr Witness.
22 A. Good morning.
23 Q. Now, we were -- we looked at that video last week. Now, that was
24 a video that had been shown to you (Redacted) in its entirety as you told us
25 last week. That's right, isn't it?
26
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1 A. No.
2 Q. I'msorry?
3 A. It's not the one.
4 Q. The video that we showed last week was the video that was shown
5 to you by the Prosecution (Redacted); is that right?
6 A. No.
7 Q. Well, what video did you see (Redacted)?
8 A. I'wasshown a video that wasn't clear. It wasn't audible. And
9 it was disfigured. The images was disfigured.
10 Q. Oh, Isee. And you drew the Prosecutor's investigator's
11 attention to that, did you?
12 A. Tthink so.
13 Q. Well, what do you mean you think so?
14 A. Iremember telling them it's not audible, it's not clear.
15 Q. Yes. Well, I've no record of that at all. WhatI do have a
16 record of is that you were shown that video. And you commented on it,
17 and you said, well, that's not the video that I got because of two
18 things: First of all, it doesn't show the scuffle between Kosgey and
19 Langa's (* phon) people, and secondly because it doesn't have the words
20 that me and my colleague translated. All right? So that's how you
21 distinguished it.
22 A. Your Honour, the video wasn't clear.
23 PRESIDING JUDGE EBOE-OSUJI: Is it, then, your position that the
24 video you saw on Friday is clearer than the video you said the
25 Prosecution showed you before you came to court?
26
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THE WITNESS: Not only clear, but it's the same as the video that
I provided. But the one that I was shown on July by the OTP, it was
actually disfigured, it was not audible, and it showed some images that
was dark.

PRESIDING JUDGE EBOE-OSUJI: All right. Let me -- let's take it
one at a time. Are you saying that the video that you saw on Friday is
the same video that you had provided?

THE WITNESS: Yes, your Honour.

PRESIDING JUDGE EBOE-OSUJI: So the video you saw on Friday, you
would say, is the correct video?

THE WITNESS: Yes, your Honour.

PRESIDING JUDGE EBOE-OSU]JI: Okay. And you are saying that the
one the Prosecution showed you was not very clear, the pixels were not
clear enough and the voice was not clear enough? Is that what you're
saying?

THE WITNESS: Not only the voice was not only clear but it was
inaudible.

PRESIDING JUDGE EBOE-OSU]JI: It was not audible?

THE WITNESS: Yes, your Honour.

PRESIDING JUDGE EBOE-OSU]JI: But from what you could make out
between the video you saw on Friday and the one that the Prosecution
showed you, would you be able to still make some comparison, even though
the version they showed you was not clear enough?

THE WITNESS: The one OTP provided is -- I can say it was out of

place completely.
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1 PRESIDING JUDGE EBOE-OSUJI: In what sense?
2 THE WITNESS: It wasn't like the one that I saw last Friday.
3 PRESIDING JUDGE EBOE-OSU]JI: What I'm trying to establish is what
4 the difference is. See, one can see a blurred image and then see a
5 clearer image, sometimes, not always, sometimes if the blurred image is
6 the same as the clearer one, one could say, yes, it is the same but one
7 could see that one was blurred but it's a better version of the blurred
8 image. I'm trying to see if this is what happened.
9 THE WITNESS: It was very blurred, what OTP provided for me was
10 very blurred.
11 PRESIDING JUDGE EBOE-OSUJI: Too blurred for you to be able to
12 say what you saw on Friday is a better version of what the OTP showed
13 you? Is that the case?
14 THE WITNESS: Not only a better version. What OTP provided,
15 I thought maybe it was different completely.
16 PRESIDING JUDGE EBOE-OSU]JI: Different completely?
17 THE WITNESS: Exactly.
18 PRESIDING JUDGE EBOE-OSUJI: So it didn't show the same event?
19 Is that what you're saying?
20 THE WITNESS: Yes, your Honour. Yes, your Honour.
21 PRESIDING JUDGE EBOE-OSUJI: Can we go into private session?
22 (Private session at 9 .50 a.m.) Reclassified into open session
23 THE COURT OFFICER: (Interpretation) Mr President, we are in
24 private session.
25 PRESIDING JUDGE EBOE-OSUJI: Thank you. Mr Hooper, I hope I'm
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1 not imposing on your cross-examination but I want to figure out the
2 difference if it's okay with you. In what sense would you say, Witness,
3 that the video OTP provided, depicted a different event from the one you
4 saw on Friday?
5 THE WITNESS: The one OTP provided, number 1, it was not audible.
6 Number 2, it was very blurred, and then, I could not see even the
7 background, I could not see the places surrounding.
8 PRESIDING JUDGE EBOE-OSU]JI: All right. So I do not want to lead
9 you into a different understanding on the record. What I'm saying is are
10 you saying that it was too blurred for you to even be in a position to
11 make a comparison between it and the video you saw on Friday?
12 THE WITNESS: Yes, your Honour.
13 PRESIDING JUDGE EBOE-OSUJI: So you're not then in a position to
14 say that the video OTP provided you was a video of a different event from
15 the video you saw on Friday?
16 THE WITNESS: Yes, your Honour.
17 PRESIDING JUDGE EBOE-OSUJI: All right. Thank you. Counsel, you
18 may take it from there.
19 MR HOOPER:
20 Q. And that video they showed you was over an hour long, wasn't it?
21 PRESIDING JUDGE EBOE-OSU]JI: Before you ask, can we go back into
22 public.
23 MR HOOPER: No, I'm going to stay in private for the moment.
24 PRESIDING JUDGE EBOE-OSUJI: In private. Fair enough.
25 MR HOOPER: For the moment.
26
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PRESIDING JUDGE EBOE-OSUJI: Then proceed.
MR HOOPER:

Q. And that video they showed you was over an hour long, wasn't it?

A. Yes, and they struggled. In fact, the person who was trying to
show me -- they actually struggled to make it appear clear, but in vain.

Q. Let'sjust see the reference in your statement, where you say,
it's a brief paragraph, but I'm going to read it out to you and you can
tell me if you remember saying this in your statement. Of course, your
statement, you were interviewed (Redacted), and at
the end of it, there is a composite of that which is what I've got, and
at paragraph 180 it says this, videotape KEN-OTP-0036-0101, which is the
videotape, of course, that I played to you, it's a Prosecution videotape:
"I was shown a video-clip by the OTP investigators, it could be of the
rally I attended, but I don't believe it is the same video clip which
(Redacted). The first reason is I distinctly remember that in
the video clip (Redacted) there was a scuffle between Alex Kosgey's
supporters and Elijah Lagat's supporters. This was not in the video-clip
I've just see. Secondly, Ruto's speech in the video clip I have just
seen does not contain the phrases (Redacted)
(Redacted)." Do you remember saying that and signing that statement to
that effect?

A. Iremember.

Q. Interestingly enough, the next paragraph deals with video-clip
KEN-OTP-0026-4596, which is the video of the demonstration of 3 July in

Kapsabet. Paragraph 181 reads: "I was shown a video clip by the OTP
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1 investigators, I believe this is the same video (Redacted)
2 (Redacted), it shows a huge demonstration in Kapsabet,"
3 et cetera. Et cetera.
4 Now, are you saying that the told the investigators at the time
5 you had difficulty during the hour or so of that video actually seeing
6 what was on the video or hearing what was on the video? Is that what
7 you're saying?
8 A. That is what I'm stating.
9 Q. Or are you changing your position because you've been caught out?
10 A. No. I'm not changing my position.
11 Q. Now, is it right you attended that rally because (Redacted)
12 (Redacted) it was a unique rally? Is that right?
13 A. Yes, your Honour.
14 Q. And yet, we know from your answers last week that after that
15 rally, you didn't report it to anyone until you mentioned it in July to
16 (Redacted); is that right? As you told us last week.
17 A. Yes, your Honour.
18 Q. My question is this: Were you, in fact, at that rally?
19 A. Yes, your Honour.
20 Q. I ask that because when you first spoke to the OTP, the
21 Prosecution, (Redacted), and you referred to that rally, you
22 said that the rally had taken place on 23 December 2007. Do you remember
23 saying that?
24 A. Iremember.
25 Q. You then had to go and (Redacted) to correct
26
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yourself, didn't you?

A. Yes, your Honour.

Q. Of course, if it had been on 27 December, it would have been
three or four days before the elections, wouldn't it?

A. Come up again?

Q. Ifit had been on the 27 of December, it would have been just
three days before the elections. Sorry, 23 December, it would have been
four days before the elections, wouldn't it?

A. Yeah, yes.

Q. Which would be a strange mistake for you, (Redacted), to
have made, wouldn't it? Wouldn't it?

A. T'm not getting you, sir.

Q. Well, for you to, in your mind's eye, had thought that election
took place just four days before the election would have been a strange
mistake to make, wouldn't it, if you'd been at the -- if you'd been at
the rally?

A. No, no.

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, you might want to
rephrase that question.
MR HOOPER: Yes.

Q. Let me put it to you that, again, for you to claim that the rally
took place on 23 December, just four days before the election, would have
been a strange error for you, (Redacted), to have made.

A. Not strange.

Q. Did you see Ishmael Choge on the video?
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On Friday?

On the video of the rally, did you see Ishmael Choge?

> O >

I can't remember.

Q. Well, you saw it just on Friday. I know your memory might not be
your greatest asset but it's only a few days ago. Did you see Ishmael
Choge?

PRESIDING JUDGE EBOE-OSUJI: Counsel, we can't make comments like
that. Please style the questions.
MR HOOPER:
Q. Can you remember if Ishmael Choge appeared in the video?
A. Ididn't take notice.
(Defence counsel confer)
MR HOOPER:

Q. Now, when you saw the Prosecutors (Redacted), do you remember
telling them this? Ishmael Choge was also there and I believe he was the
MC, master of ceremonies. Do you remember saying that?

A. Yes.

Q. Well, was he the master of ceremonies at this rally?

A. Tdon't remember.

Q. You said to the Prosecution (Redacted), Charles Keter MP
for Kwitko (* sic) was there. Oh, yes, sorry, Kericho. Let me rephrase
that: Charles Keter, MP for Kericho was there. Did you see him in the
video?

A. Your Honour, that is a mistake.

Q. Well, it's a mistake to be set against your claim that you were

Tuesday, 05 November 2013 Case No. ICC-01/09-01/11



ICC-01/09-01/11-T-65-Red-ENG WT 04-11-2013 11/131 SZ T
Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public
Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 11
Questioned by Mr Hooper (Continuing)

1 at the rally. Do you understand?
2 A. Your Honour, every time I think about Keter, I -- I tend to --
3 Keter and -- and Koech, I tend to -- sometimes I can refer Koech to
4 Keter. It was a mistake.
5 Q. And was it a mistake say he was the MP for Kericho?
6 A. It wasn't a mistake.
7 Q. And you also claim that he spoke, that he was the fourth speaker,
8 do you remember saying that?
9 A. Iremember saying so.
10 Q. Do you remember saying this, paragraph 35: "I saw Ruto arriving,
11 I think it was in a four-wheel drive Range Rover"?
12 A. Iremember saying so.
13 Q. Yes, you said that. And after you'd been shown the video, you
14 added: "It's possible he arrived by helicopter"; is that right?
15 A. In fact, the video did not show the chopper.
16 Q. But you were asked whether it was possible he arrived by
17 helicopter, weren't you? And then you said it's possible he arrived by
18 helicopter?
19 A. Yes, I remember talking about helicopter.
20 Q. But your recollection was that he rode -- that you saw him arrive
21 and you think it was in a four-wheel drive Range Rover. That was your
22 recollection. It's an odd recollection. We've seen the video and the
23 dramatic entry with the helicopter. I suggest, sir, if you were there,
24 you wouldn't have forgotten that, would you?
25 A. Your Honour, I think by -- by that time, I didn't remember.
26
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1 Actually, the video wasn't clear.
2 Q. It's your memory that I'm concerned with, and I'm suggesting that
3 perhaps you weren't even at the rally. Do you remember saying this? At
4 most ODM rallies Ruto wore a casual orange T-shirt but on this occasion I
5 believe he was wearing a suit? Do you remember that?
6 A. Yeah, I remember stating so.
7 Q. And you can't remember any other rally you attended, ODM rally,
8 in 2007, can you?
9 A. Ican't remember.
10 Q. And this was a unique rally which you attended, you claim. Do
11 you recall also saying Mudavadi was the second-to-last to speak? You
12 remember saying that?
13 A. Iremember.
14 Q. Can you remember saying that Ruto was the last to speak? Can you
15 remember saying that?
16 A. Tthink I had forgotten the events of that time, your Honour.
17 Q. Can you remember saying this: "The crowd cheered Ruto and
18 nodded, the crowd were in agreement with Ruto's speech. I heard people
19 in the crowd say, 'It's the truth, it's the truth."" Do you remember
20 saying that?
21 A. Yes, your Honour.
22 Q. Can you remember saying this was after the rally as Ruto was the
23 one who spoke last? Do you remember saying that?
24 A. Iremember.
25 Q. Can you remember saying, "During the rally, the atmosphere was
26
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tense. People had not gone there for a party, they were rather
stone-faced." Do you remember saying that?

A. Yes, your Honour.

Q. "The crowd left after the speeches and went home. They went out
in silence. They didn't look happy. They looked oppressed.” Do you
remember saying that?

A. Yes, your Honour.

Q. You've seen the video. That crowd was delighted throughout,
wasn't it? It's hard to imagine a happier crowd, a more vociferous
crowd, a more engaged crowd, and a happy crowd than the one we saw on
that video; that's right, isn't it?

A. Yeah, they were cheering Ruto as he talk, but when they left,
they had concerns also, that votes would be stolen.

Q. You've taken that rally and you've twisted it, haven't you?

You've tried to put it -- you put spin on it. You understand what

I mean? You've done what they say my prime minister did with the arms
for Iraq, the chemical weapons for Iraq, he sexed it up. You've sexed it
up, haven't you?

A. No, your Honour.

PRESIDING JUDGE EBOE-OSU]JIL: Counsel, did you use the word
"oppressed" or "depressed"? At line 19?

MR HOOPER: Depressed -- "oppressed," sorry, quoting, "They
didn't look happy, they looked oppressed."

PRESIDING JUDGE EBOE-OSUJI: Thank you.

MR HOOPER: Thank you.
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Q. Do you remember saying, after the speech, Ruto and the other
speakers left before the crowd. I know this because the cars which had
brought the VIPs had gone. Do you remember saying that?

A. Iremember.

Q. No mention of the helicopter and their leaving in the helicopter.

I suggest, sir, again, you wouldn't have forgotten that detail and had
put them in cars if you'd been there, would you? Or would you?

A. What I can say is that actually I was trying to picture the
events that time because this is an event that happened many years ago,
your Honour. And actually, I was giving what was in my mind.

Q. But you see, you actually focused on these events, not (Redacted)
(Redacted), after many years, you focused on these events (Redacted), when
(Redacted). You gave statements then, didn't
you? So you were remembering it then fairly soon after the events.
That's right, isn't it?

A. Come up again?

Q. Thisisn't a question of you having to cast your mind back six or
seven years because you first focused on these events when (Redacted)
(Redacted)

(Redacted); that's right, isn't it?

A. Not really.

Q. Well, when you saw (Redacted), you went (Redacted) the VHS tape
of the rally, didn't you?

A. Yes, your Honour.

Q. And you sat down in the hotel with her and (Redacted) and you
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1 watched that tape, didn't you?
2 A. Yes, your Honour.
3 Q. That tape was never actually played (Redacted),
4 was it?
5 A. It wasn't.
6 Q. You -- you and (Redacted) were left to provide (Redacted),
7 though, weren't you?
8 A. Yes, your Honour.
9 Q. When you went (Redacted)
10 (Redacted)
11 (Redacted); is that right?
12 A. Tdon't remember.
13 Q. Well, let me see if I can remind you. "(Redacted)
14 (Redacted)
15 (Redacted)."
16 PRESIDING JUDGE EBOE-OSU]JI: Mr Hooper, are you now reading?
17 MR HOOPER: Yes.
18 Q. (Redacted)
19 (Redacted)." Do you remember saying that?
20 A. Yes, your Honour.
21 Q. Tell me this: (Redacted), the CD of
22 the demonstration, (Redacted)?
23 A. Tthink (Redacted) for anything that captures -- (Redacted)
24 (Redacted), the one for January events.
25 Q. Allright. But you make no mention of that, (Redacted),
26

Tuesday, 05 November 2013 Case No. ICC-01/09-01/11



ICC-01/09-01/11-T-65-Red-ENG WT 04-11-2013 16/131 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 16
Questioned by Mr Hooper (Continuing)

before today; that's right, isn't it? You've merely said, well, (Redacted)
(Redacted); is that right? Now, your
memory is obviously not very good. Are you sure -- I'm sorry, the answer
to the last question was "yes."
(Redacted)
(Redacted)?
A. Yes, your Honour.
Q. Would it surprise you to know we've spoken (Redacted)
(Redacted) any tape, nor any CD, and was himself
not presents in Kapsabet on 5 December?
A. (Redacted).
Q. He denies doing so.
A. Soldon't know why he denies.
Q. Now, (Redacted), now, you've had the weekend, of course, to think
about this. What is (Redacted) other name?
A. Ifitis--if it is not (Redacted), it's (Redacted).
Q. I'msorry, I didn't quite catch that?
A. Ifitis not (Redacted), it's (Redacted).
PRESIDING JUDGE EBOE-OSUJI: Counsel, before you proceed, did you
tell the witness to think about the name over the weekend?
MR HOOPER: No, but I'm sure he would have thought about that.
PRESIDING JUDGE EBOE-OSU]JI: No, we cannot presume that. That
wasn't a fair commentary.
MR HOOPER: Well, well --

PRESIDING JUDGE EBOE-OSUJI: So I just want to reflect for the
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 17
Questioned by Mr Hooper (Continuing)

record that that's the situation.
MR HOOPER: All right.
PRESIDING JUDGE EBOE-OSUJI: Thank you.
MR HOOPER: But he's provided a name.

Q. Can you just repeat that for the transcript? I'm sorry,
Mr Witness.

A. Ifitisnot -- okay, I have a problem between (Redacted).

Q. Allright. If it's not (Redacted)?

A. One of those.

Q. Allright. Soit's (Redacted), is that the
position?

A. Yes, your Honour.

Q. Do you remember I asked you last week what ethnic group he was
and you said I'm not sure -- I think you said he was Kalenjin, that's
right?

A. Yeah, a Kalenjin.

Q. Are you sure of that?

A. T'msure.

Q. To the Prosecution (Redacted), you said this: "There was a
(Redacted)

(Redacted). He speaks
Kiswahili, I don't know if he speaks Kalenjin."
A. (Redacted) are two different people.
Q. No. I've been talking about (Redacted) and I asked you last week

about -- oh, I see, for (Redacted). Do you know what ethnicity
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(Redacted) is?

A.

Q.

No, I don't know. But he's not a Kalenjin obviously.

Now, once you had that tape, a tape that was the same tape

I showed you and which you watched in that hotel with Ms (Redacted) and with

(Redacted), who actually (Redacted)? Who -- in whose

handwriting was the original note?

A. It was (Redacted). We were watching and making -- and he was
writing.

Q. Right. (Redacted)?

A. Yes.

Q. Was he present at the rally on 5 December?

A. I'm not sure but I don't think he was there.

Q. Did he play any part (Redacted) the videotape of the rally?

A. No.

Q. Before the (Redacted), do you remember saying this, that

I recorded the two events? And then in respect to the demonstration,

"] assigned a cameraman to record. I arranged someone -- I assigned

someone to do the job." Do you remember saying that?

A.
Q.
A.

Q.

Yes, your Honour.
Why did you say that, when it wasn't true?
Come up again?

Why did you sayj, first of all, that you had recorded the two

events, and why did you say subsequently that you assigned a cameraman to

record the demonstration because you weren't there? "I assigned someone

to do the job." Why did you say that if it was not true?
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 19
Questioned by Mr Hooper (Continuing)

A. Thad actually -- I think I had talked (Redacted)--
(Redacted)-- (Redacted), I had talked
(Redacted) about assisting me to capture some events.

PRESIDING JUDGE EBOE-OSU]JI: Counsel, did he say (Redacted)
(Redacted) that the reason he had assigned is someone to record the
events was because he wasn't there?

MR HOOPER: In respect to the demonstration of 3 January.

PRESIDING JUDGE EBOE-OSUJI: He said -- (Redacted)

(Redacted) that he was not there?

MR HOOPER: Yes.

PRESIDING JUDGE EBOE-OSUJI: All right.

MR KHAN:

Q. And that you had assigned someone. You said yes, I did say that,
and then we got your answer, that you talked to (Redacted). And sorry,
I don't see what you're saying there. Can you just explain a little bit
more? Why did you tell (Redacted) that you had recorded, you had recorded
these things, and then that as far as the demonstration was concerned,
you weren't there and you had assigned a cameraman to do it for you? Why
did you say those things?

A. Idon't know the state of mind that I was -- but I know recording
doesn't mean taking the pictures.

Q. Now, I want to move now to another subject, and it's this. How
did you come to be in contact with the Prosecution in this case, the OTP?

A. (Redacted).

Q. (Redacted)
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 20
Questioned by Mr Hooper (Continuing)

(Redacted).

Was that an investigator for the OTP?

> O >

Yes, your Honour.

Q. Did anyone lead you to expect (Redacted) or from the OTP?
Had anyone given you a hint that you might be (Redacted)?

A. No, I don't remember.

Q. Iwantto show you a list of names. I'll pass this up to you.
There is quite a lot of names on this. And what I'm going to do is --
there is copies for the -- tab 15 of the bundles that we distributed
before, but I'll get you a specific one which is the same. Thank you
very much. You have it in the bundle anyway, so if you can turn to tab
15, you'll see a list of 17 names on a document KEN-D-09-0024-0010, which
is a private document, not public.

Now, what I'm going to ask you to do, sir, is to help us, if you

will. Have you got a pencil or pen there? If you could just go through
the list and perhaps tick anyone there that you know and then we can come
back and discuss it, so as you go through the list, and take your time,
look at each -- each one, perhaps each organisation as well that's
mentioned there, reflect whether that name is someone you know or whose
name rings a bell, and then I'll come -- we'll come back to it. Thank
you.

A. (Witness marks)

Q. Allright. Mr Witness, am I interrupting you or have you had
sufficient time to read those names?

A. (No audible response)
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Q.

Are there any names there that you recognise? And if so, can you

starting at the top just indicate which names those are, if any?

Q.

Number 1, number 3, number 4, that's all.
All right. But what about number 8?
Don't know him.

And number 7?

I saw him in the television.

All right. Now, let's come to the ones you know, that's number

1. In what context do you know him?

A.

Q.
A

We've met with him in seminars, number 1.
I see. Is that the extent of your contact?

And I've been to his office (Redacted). He used to have an

office (Redacted) sometimes but --

Q. Allright. Was that the office of any organisation?
A. And again, there was a time I involved -- (Redacted)
(Redacted)
(Redacted)
(Redacted)
Q. Okay. CanI come to number 3?7 How do you know him?
A. Ken Wafula is a popular human rights activist.
Q. And do you know him in that capacity?
A. Tknow him as a human rights activist, that's all.
Q. Allright. So you don't know him any -- in any context to do

with (Redacted), or -- or this

Prosecution?
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A.

Q.

Yes, your Honour.

That's yes, I don't know him in that capacity or, yes, I do

though him in that capacity?

A.

Q.

I know him as a human rights activist, that's all.

Thank you. And number 4, Mr George Bett. Do you know him

(Overlapping speakers)...

A.
Q.
A.

Q.

No, I don't know him.
I'm sorry, I thought number 4 was one of the ones you know.
No. Isaid number 5.

Oh, number 5, sorry. My mistake. Mr -- number 5, and how do you

know number 5?

A.

He's a -- he's currently a senator for Mombasa county, and he was

-- I think he was the deputy chair of Kenya National Commission of Human

Rights.
Q. Did you come into any contact with him in 2008?
A. No.
Q. And have you had any contact with him in relation to this case?
A. No.
Q. Allright. Thank you. Can I come back, please, to number 1.

Have you had any discussions with him as to whether there was a -- a

programme to protect potential witnesses?

A. Yes, your Honour.

> 0

Q

You didn't tell us about that. Why not?
Maybe an omission.

The memory, the memory?
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Questioned by Mr Hooper (Continuing)
1 PRESIDING JUDGE EBOE-OSUJI: Counsel, that was not fair. Please
2 ask questions.
3 MR HOOPER:
4 Q. Well, did you hide it from us?
5 A. Notreally. That's why I'm saying I didn't hide.
6 Q. But it took a direct question from me, and you realised I knew
7 something you didn't think I knew, I suggest?
8 PRESIDING JUDGE EBOE-OSUJI: Argumentative. The question is
9 overruled.
10 MR HOOPER:
11 Q. Tell us: What did he tell you?
12 A. He was to call me but he never called me again.
13 Q. What did he tell you, please?
14 A. If -- if there shall be that programme, probably, he would let me
15 know.
16 Q. And when did this meeting take place?
17 A. It's been long, it's been long.
18 Q. Well, was it last year?
19 A. No.
20 Q. Wasitin 20117
21 A. Ican't remember. It's been long. It's been very long.
22 Q. Itwas 2011, wasn't it?
23 A. No, 2011 is recent.
24 Q. SoI'mlooking at an investigator's report filed (Redacted) but
25 relating to first contact in (Redacted), where you said that in early
26
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Questioned by Mr Hooper (Continuing)

1 (Redacted), an (Redacted)
2 (Redacted) and that subject was discussed. Does that help
3 refresh your memory? Does it help you refresh your memory that it was
4 (Redacted)? Should we take that as a yes or as a no?
5 A. Maybe, maybe.
6 Q. Allright. Now, I just want to ask one other thing. Since
7 you've been a Prosecution witness for the OTP, have you received any
8 benefits? For example, (Redacted)? And don't tell us (Redacted),
9 but did you in fact as a result of being a witness (Redacted)?
10 A. What do you mean, benefits?
11 Q. Well, for example, do you receive any daily subsistence? Do you
12 receive any assistance (Redacted)? Do you receive
13 any assistance (Redacted)? Any of
14 those things, all those sorts of things.
15 A. Yes, your Honour.
16 Q. And so what benefits do you receiver?
17 A. Benefits, as you've said.
18 Q. (Redacted)?
19 A. Yes, your Honour.
20 Q. Isyour (Redacted)?
21 A. Yes, your Honour.
22 Q. Do you receive support (Redacted)?
23 A. Yes, your Honour.
24 Q. Do you receive a financial allowance in lieu of not working, for
25 example?
26
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Questioned by Mr Hooper (Continuing)

1 A. No.

2 Q. Do you receive any financial assistance?

3 A. It's only upkeep.

4 Q. Only sorry?

5 A. It's only upkeep.

6 Q. Allright. So that's your daily subsistence, one might say, is

7 paid for; is that right?

8 A. What I mean by upkeep (Redacted), you have enough

9 to eat, you -- (Redacted), that's all.
10 Q. Areyou in work at the moment? Obviously not at the moment but
11 generally are you in work?
12 A. It's only recently that I have started doing my business.
13 Q. And at the moment, how long do you think this will go on for,
14 this support?
15 PRESIDING JUDGE EBOE-OSUJI: Don't answer yet. Counsel, what is
16 the relevance of that question to the charges? It's about how much
17 longer.
18 MR HOOPER: Wel], it's the size of the -- well, I would have
19 thought it's pretty -- it's the extent of what's on offer. The package.
20 Q. So is this to end now or is it likely to continue for the
21 foreseeable future, for example?
22 A. Idon't know.
23 Q. Allright. Thank you very much. Those are all my questions.
24 There are some exhibits that need to be dealt with. So can I perhaps
25 read that into the -- into the record? I'm starting first with the

Tuesday, 05 November 2013 Case No. ICC-01/09-01/11



ICC-01/09-01/11-T-65-Red-ENG WT 04-11-2013 26/131 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Evidentiary Matters (Private Session) Page 26

video, its translation and its transcript. And that's KEN-OTP-0036-0701,
sorry, 0101, and 0090-0545, 0090-0244.

PRESIDING JUDGE EBOE-OSUJI: Now, the 0090s series, are they your
documents or the OTP as well?

MR HOOPER: I'm sorry the full title is KEN-OTP 0036 and they are
all OTP documents. I admitted that. And then following that, there is
KEN-D-09-0024-0012, (Redacted). Do you remember, your
Honour, I dealt with that Friday but we couldn't put our fingers on it
and it's now been given an appropriate number. And also its translation,
KEN-D-09-0024-0013, and finally, the list of names that has been referred
to this morning, which is KEN-D-09-0024-0010.

PRESIDING JUDGE EBOE-OSU]JI: So those are all the materials that
have not yet been registered on to the record, is that it?

MR HOOPER: That is correct.

PRESIDING JUDGE EBOE-OSUJI: All right. Let's take it one at a
time. We can do the video and its transcript and then we will do the
usual opportunity for counsel to object if they do have an objection. So
let's take the first one, the first material. Mr Hooper help us again,
please, the first item.

MR HOOPER: First item is KEN-OTP-0036-0101.

PRESIDING JUDGE EBOE-OSUJI: Any objection? This is a video,
right? All right. Any objection, Prosecutor?

MR GARCIA: No objection to the video and the accompanying
transcript and translation, your Honour.

PRESIDING JUDGE EBOE-OSUJI: All right. Then what is the
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1 accompanying transcript and translation so we can --
2 MR HOOPER: It's -- next is 0090-0545 and the transcript
3 0090-0244.
4 PRESIDING JUDGE EBOE-OSU]JI: They all go together, the video and
5 the transcript?
6 MR HOOPER: Well, they are separate items.
7 PRESIDING JUDGE EBOE-OSUJI: Yes.
8 MR HOOPER: Separate exhibits.
9 PRESIDING JUDGE EBOE-OSUJI: All right. Court officer, we will
10 log those in as the next Ruto Defence exhibits.
11 THE COURT OFFICER: (Interpretation) Thank you, Mr President.
12 Video confidential, KEN-OTP-0036-0101 shall be given the EVD-number,
13 EVD-T-209-0086. It will also be known as Defence Exhibit number 86 for
14 the Ruto Defence team.
15 Document number KEN-OTP-0090-0244 will be given the number
16 EVD-T-D09-00087. It will also be known as Defence Exhibit number 87 for
17 Mr Ruto's Defence team.
18 Document KEN-OTP-0090-0244 will be identified as -- sorry, the
19 right ERN number is the following: KEN-OTP-0090-0545, will be given the
20 following number: EVD--T-D09 -00088 and will also be known as Defence
21 Exhibit number 88 for Mr Ruto's Defence team.
22 MR HOOPER: And the next item is KEN-D-09-0024-0012, which is the
23 audio of Mr Ruto, as we claim, introducing himself as the MP for
24 Eldoret North, and on 3 January giving that request for peace. And its
25 accompanying translation, which is KEN-D-09-0024-0013.

26
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PRESIDING JUDGE EBOE-OSUJI: Prosecutor?

MR GARCIA: Your Honour, both these, actually, the recordings
should be given an MF], the witness did not identify the voice on it. He
stated that he was unable to recognise if it was or wasn't Ruto. So it
should be a MFI.

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper?

MR HOOPER: I'd ask for it to be exhibited. It's got clear
indicia of authenticity. And in fact the speaker himself is
self-identifying.

PRESIDING JUDGE EBOE-OSUJI: The video will be marked for MFI.
The Ruto Defence next MFI.

MR HOOPER: Thank you. And the final document is the -- I'm
sorry.

THE COURT OFFICER: (Interpretation) The video KEN-

PRESIDING JUDGE EBOE-OSUJI: Audio.

THE COURT OFFICER: (Interpretation) I'm sorry, Mr President. The
audio KEN-D-09-0024-0012 will be given the number and marked for
identification MFI-T-D09-00089.

Document number KEN-D-09-0024-0013 will be marked for
identification as MFI-T-D09-00090.

MR HOOPER: And the final matter is KEN-D-09-0024-0010, the list
of names which was looked at this morning and which is a private
document.

MR GARCIA: List of names, your Honour.

PRESIDING JUDGE EBOE-OSUJI: Whose private document?
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MR HOOPER: Well, we produced it and those names should not be
made public.

MR GARCIA: It should be given, your Honour, a marked for
identification code.

MR HOOPER: I don't, with respect, don't see any logical reason
why that should be the case. It's been a document handled by the
witness, commented upon by the witness, and in order to give it its
appropriate environment, it should appear as an exhibit in the testimony.

PRESIDING JUDGE EBOE-OSUJI: Why is it an exhibit?

MR HOOPER: It's an exhibit because it's been produced for this
witness to have regard to. It's an exhibit in the sense that it is part
of the unspoken record.

MR GARCIA: Your Honour, the whole purpose of the document was
just so that the witness could refer to the names and see if he
recognised or not. That's the sole extent of it. Otherwise they are not
evidence of what is written as to the identification of the people, so it
should simply be marked for identification.

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper --

MR HOOPER: It's not a question of identifying people. It's a
question of this witness being shown a list of names identifying 1, 2,
and 4, changing that to 5, and of not identifying other names on that
list. It's the totality of the document that has potential to become
relevant, marked for identification is a technical limbo, it doesn't
assist the Chamber in due course when this transcript needs to have

regard to and where it needs to have documents that have been shown to a
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witness in the main, in my submission, appropriately exhibited. Being
exhibited doesn't give it a status over and above what in fact it is,

which is a list of names given to the witness of whom he identified three
out of 17.

PRESIDING JUDGE EBOE-OSUJI: Are we stretching the notion of what
is evidence if counsel are going to ask a question, would it be the case
that when counsel scribble that question on a piece of paper and show it
to the witness and then the question that's scribbled on a piece of paper
then becomes evidence?

MR HOOPER: It's -- well, what we have -- we didn't do it orally
in which case it would find its way naturally on to the transcript. We
did it with a sheet of paper and a list of names. In order for that to
be -- have any cogent application, it has to be provided some status, and
the appropriate status, normally, for any document shown a witness, which
is discussed and becomes part of the transcript, is in any event an
exhibit.

Now, there may be some documents, and many in this case, with
Prosecution objections, and I suppose Defence objections too, that are
marked for identification because the authenticity of the document is
itself an issue, but when you've got a list of names the authenticity
isn't an issue. It is whatitis: A list of names. It's given no
particular status by giving -- it being given an exhibit number. What's
necessary when it's done like that is that it becomes part of the
observable text, as it were, read into the transcript.

PRESIDING JUDGE EBOE-OSUJI: The difficulty I'm expressing,
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Mr Hooper, is this: There is a list of names and there is a list of
names. If this had been a list of names that the witness had occasion to
deal with somewhere else, say (Redacted) or somewhere, that stands
on its own, then one could see an arguable basis to make it an exhibit,
but if it is a list of names produced by the questioner, the questioner
writes down names on a sheet of paper, I mean a lawyer, cross-examining
or even examining in chief, and gives it to the witness, does that become
exhibit?

MR HOOPER: What I'd say is this: If [ had got through
ad seriatim each of the names one by one, they would lie on the
transcript. They wouldn't be given a special status. They would be just
read into transcript. What's happened here is we provide a witness with
a list of names and what happened, and has perhaps happened with other
witnesses, I can't recall, but that witness will be shown in this case 17
names, identifies three by number, now those names then become of
significance as people I know by the witness, but the obverse of that is
that the witness is effectively saying and I don't recall the other 14.

Now, I'm not saying it would necessarily happen with this
witness, but one can see that it may be that later evidence will show
that other persons on that list were known to the witness and so that's
why those names which otherwise on the list do not become part of the
transcript, they are not entered on to the transcript, they need -- it
needs to be put into the environment of the transcript itself and becomes
effectively evidence, both in terms of positive identification and in

terms of implicitly non-identification. Now, the only way in fact that's
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1 going to reach any -- be of any utility to you, the Judges, in the future
2 is if you have access to the document that was shown at 10.45 on Monday,
3 4 November. When you're looking at this down the road, you're going to
4 need to know what that is. It can't -- if it disappears, you're lost.
5 If there is a Defence point to be made, it's lost. If there is a later
6 witness who comes along for the Defence, for example, and is shown that
7 list, says I'm X and I'm on that list, then it becomes of course
8 relevant.
9 PRESIDING JUDGE EBOE-OSU]JI: But the point -- the material or the
10 purpose of it would not be lost to the Chamber, and that's why I asked
11 you what's the relevance of that list. You said it's a list of names.
12 You would -- it would not be lost if the witness -- a witness on the
13 stand is taken through, do you know this person, no? Yes, I put it to
14 you you know this person, and moves on. It's on the record. The name
15 has been put on the record. You know the other one here is -- that's on
16 the record. So there is no use, then, for a list and for us to debate
17 whether or not put it on the list -- on the list of exhibits.
18 MR HOOPER: For example, name number 1 isn't on the record, as
19 far as [ know. I think I may have referred to perhaps two of the other
20 three names, I think one wasn't mentioned. In fact, I don't think any
21 other name was mentioned specifically. I drew the witness's attention to
22 names, other names, you may recall, quite specifically, for example,
23 number 7 and number 8, the witness said he didn't know.
24 PRESIDING JUDGE EBOE-OSU]JI: All right. Let's -- okay, one
25 second.

26
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MR HOOPER: What's interesting perhaps is to look at it from the
other side. Is there any prejudice to the Prosecution or any other party
in this case if this list is admitted? Of course, there isn't. Is it
given a special status. No, it isn't. It's almost objection for
objection's sake. MFI'ing doesn't --

PRESIDING JUDGE EBOE-OSU]JIL: Counsel, it's not just that simple,
you know. The difficulty with it, and you've seen this happen in this
litigation and in others, is once something is done it becomes a
precedent. Now, in future, other lawyers will be drawing up names or
whatever, putting it to a witness, and then saying let's put this in as
an exhibit. That is the difficulty.

MR HOOPER: Well, that's happened routinely in the Katanga case.

PRESIDING JUDGE EBOE-OSU]JI: Whether or not -- well, I don't want
to comment -- I don't want to comment on what's happening in Katanga.

MR HOOPER: No.

PRESIDING JUDGE EBOE-OSU]JI: We are here in a different case.

MR HOOPER: I'm just saying that it's -- you're not putting your
toe in wholly cold water, as it were.

PRESIDING JUDGE EBOE-OSUJI: I will not comment on what other
Judges are doing. We are doing this case as we want to do it.

MR HOOPER: I appreciate that but I'm saying that it's got
compelling practical grounds for doing so, and it's really the practical
grounds that make it so compelling to exhibit.

MR GARCIA: Your Honour, if I may, it's not a question of

prejudice to the Prosecution, it's a question of correct procedure, an
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1 appropriate way of doing things. There is absolutely no prejudice to
2 Mr Hooper if that document simply goes in as a marked for identification
3 because we will have the list and the Chamber will be able to refer to it
4 and see exactly what numbers the witness states he knew or what people he
5 knew, so there is no prejudice to the Defence, and we shouldn't start out
6 inappropriate procedures and that's what Mr Hooper is suggesting, that he
7 can write a question or write any information on a document, show it to
8 the witness, and then by that mere fact it will become evidence and that
9 is incorrect.
10 PRESIDING JUDGE EBOE-OSU]JIL: All right. We will end the debate
11 now.
12 (Trial Chamber confers)
13 PRESIDING JUDGE EBOE-OSUJI: The ruling -- the Chamber's ruling
14 is that it will be marked for identification.
15 THE COURT OFFICER: (Interpretation) Thank you, Mr President.
16 Document KEN-D-09-0024-0010 will be marked for identification as follows:
17 MFI-T-D09-00091, confidential.
18 PRESIDING JUDGE EBOE-OSU]JI: It is now almost 11.00 for our short
19 morning break. Mr Hooper all your materials are now -- have now been
20 processed, is that it?
21 MR HOOPER: That's correct, thank you.
22 PRESIDING JUDGE EBOE-OSU]JI: We will rise and return at 11.30, at
23 which time Mr Kigen-Katwa begins his cross-examination.
24 Could you, sir, indicate how long we are looking at?
25 MR KIGEN-KATWA: Mr President, I had requested for five sessions.
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I might not necessarily take all that time. Mr President, there was
something else I could mention in the absence of the witness which could
probably help to cut down on time.

PRESIDING JUDGE EBOE-OSU]JIL: All right. Why don't we do that
upon our return at 11.30.

MR KIGEN-KATWA: It will take me more than two minutes, probably
while he's being escorted out I could mention it.

PRESIDING JUDGE EBOE-OSUIJI: Let's take it up upon return at
11.30.

MR KIGEN-KATWA: I'm obliged, Mr President.

PRESIDING JUDGE EBOE-OSUJI: The blinds will come down and the
witness will be escorted.
(Closed session at 11.01 a.m.) Reclassified into open session

THE COURT OFFICER: (Interpretation) Mr President, we are in
private session -- rather, we are in closed session, Mr President.
(The witness stands down)

PRESIDING JUDGE EBOE-OSU]JI: With the witness off the stand, the
Chamber will now rise.
(Recess taken at 11.01 a.m.)
(Upon resuming in open session at 11.37 a.m..)

THE COURT USHER: All rise. Please be seated.

THE COURT OFFICER: We are in open session, Mr President.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much. Quick
housekeeping matter, I know Mr Kigen-Katwa, you have one as well, but

before I give you the floor, we would also indicate that part of our
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1 exceptional regime to make up time, again it's an exception, we will
2 continue with our one-hour lunch break today. A further matter about
3 scheduling, we've raised the question with counsel about the use of time
4 that has now been allowed us in virtue of adjournment of the second case.
5 We've indicated that the week of 11 November there will be no sitting,
6 but beyond that, between then, that's from the week of 18 November, to
7 the week of 9 December, that is from 18 of November to the 13 of
8 December, we have four weeks that the Chamber really really feels we
9 should fit in at least two more witnesses, within that span of time, "we"
10 indicating a strong preference of the Chamber. Again we'll listen to
11 counsel on the matter. But this is the Chamber's strong preference, that
12 within that period, we should at least take in the testimonies of two
13 additional witnesses beyond the two we are now looking at for this week.
14 MR KHAN: I'm grateful, Mr President, and we will be guided
15 accordingly. Your Honours, as we always say, we are entirely in the
16 Court's hands.
17 PRESIDING JUDGE EBOE-OSUJI: That is very good news, Mr Khan.
18 MR KHAN: Your Honours, would the court be amenable that we have
19 discussions and maybe come back with a -- not that we have any say in the
20 matter really, but we can put forward a preference to the Chamber and if
21 that preference is amenable to all parties and of course the Bench, then
22 maybe that could be the period of the two weeks that we choose. From our
23 point of view we would rather have two consecutive weeks rather than
24 dividing them, indeed.
25 PRESIDING JUDGE EBOE-OSUJI: That would be a good suggestion.

26
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1 Would you also try and liaise with the Prosecution. It's always better
2 if counsel liaise and come up with a common position. It makes it easier
3 for us to make a decision or give a direction on the matter.
4 MR KHAN: Indeed, Mr President. I'll speak to my learned friend
5 Mr Steynberg at the break. The other matter that would be useful,
6 because it does have actually a lot of financial implications, my learned
7 friends Mr Faal has lost almost 900 pounds sterling because of the change
8 of tickets, so it's expensive for the Defence, and I know my learned
9 friend had a preference for the Prosecution to come back the second week
10 of January because of various matters that he detailed. Again, it would
11 be useful whenever the Court is able to consider that matter to get a
12 date so we can plan our own obligations accordingly. But your Honours
13 will --
14 PRESIDING JUDGE EBOE-OSU]JI: That's a different issue.
15 MR KHAN: Indeed.
16 PRESIDING JUDGE EBOE-OSU]JI: We are talking about fitting in at
17 least two more witnesses before the winter recess.
18 MR KHAN: Before the 9 of December. Indeed, I'm grateful.
19 MR STEYNBERG: Yes, your Honour. We will discuss it over the
20 lunch break. From the Prosecution side, it won't be a problem.
21 PRESIDING JUDGE EBOE-OSUJI: Good.
22 Mr Kigen-Katwa, I take it the same, so all lawyers will discuss
23 the matter and then we will take it up again later.
24 MR KIGEN-KATWA: Yes, Mr President.
25 PRESIDING JUDGE EBOE-OSU]JI: And then you have your own matter?

26
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MR KIGEN-KATWA: Yes, Mr President.

PRESIDING JUDGE EBOE-OSUJI: Do you want us -- we are in open
session. Is this something that is appropriate to discuss in the open
session or should we go into private session?

MR KIGEN-KATWA: It's okay to raise it in the open session,

Mr President.

PRESIDING JUDGE EBOE-OSUJI: Then proceed.

MR KIGEN-KATWA: Your Honours, as is obvious, our case depends
mainly on what was broadcasted, which we have produced into
transcriptions and translation. The Court will recall that this
witness's testimony in relation to my client was mainly voice recognition
of an audio. We have prepared our Defence around the same subject of his
recognition of the voice and the possibility that he heard those
broadcasts, and our main interest would be from time to time recognition
of the voices of the people who were at the station. And I have
indicated to my learned friend Mr Garcia that if it is agreeable I could
have the witness identify the voice and then subsequently read out the
other parts of the transcript as opposed to playing the audio for each of
those time stamps that I need to make reference to. That will cut down
on time, Mr President. That was the point I wanted to raise and that
would really cut down on time.

PRESIDING JUDGE EBOE-OSU]JI: So you -- you just want him to
recognise -- to indicate whether he recognises the voice and?

MR KIGEN-KATWA: Mr President, what I will do is in respect to

the audio I wish to make reference to, I would play the first time stamp
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that I might want to make reference to, and using that time stamp,
extract from him voice recognition and the subject. But subsequent to
that, on the same audio, I don't need again to keep playing the audio.

PRESIDING JUDGE EBOE-OSU]JI: So then you use the transcript?

MR KIGEN-KATWA: Yes, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: Mr Garcia, do you have difficulty
with that proposal?

MR GARCIA: Your Honours, our problem is, and I understood this
from a conversation I had with Mr Kigen-Katwa during the break, is that
some of the audio has not been fully translated. I understand that's the
case maybe with two of the audio recordings, and if that is the case then
obviously I don't think we should be using those in court with the
witness since none of us will be able to follow what exactly is being
said except for the people who can understand the language in the audio
recording. That's the first thing.

As for the audio recordings themselves, the Prosecution is going
to object that they even be -- that the witness may even be made to
listen to these audio recordings. In our opinion it's just simply
self-serving evidence. Now the fact -- [ understand there are several,

I haven't counted them, but there are certain number of these audio

recordings and some of them are quite lengthy. The fact that the witness

or that Mr Sang indeed at some point in time would have made, and

actually most of them date from the Christmas season, your Honour, the
holiday season, would have made comments promoting peace to the people or

to the listeners that -- it doesn't negate in any way the fact of what
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the Prosecution is maintaining, is the fact that he did make inciting
comments during his broadcasts at certain time periods, so this is the
main problem the Prosecution has. In light of the limited amount of time
that we do have, I don't see what is the relevance and the probative
value of these video -- of these audio recordings. It's just the witness

or actually in some cases it's not even -- it's not even Mr Sang, it's

bishop -- I can refer to them, it's a bishop as well making statements
during the holiday season, and this is completely irrelevant to the case.
It's not the bishop who is accused but Mr Sang.

So on that basis, your Honour, I don't see the purpose of why we
would be wasting the Court's time and resources on these audio
recordings. Mr Kigen-Katwa can clearly do this in Defence. He can have
Mr Sang himself identify these recordings if it is probative of anything
in this case, but I submit --

PRESIDING JUDGE EBOE-OSUJI: But didn't this witness testify to
having heard Mr Sang make certain broadcasts and wasn't that part of the
evidence of the witness?

MR GARCIA: Yes, the witness did claim that infrequently he would
listen to Kass FM.

PRESIDING JUDGE EBOE-OSUJI: Right.

MR GARCIA: He can identify the voice if that's the extent of it,
but what I'm stating is that for the rest of it, the content, the witness
is not going to able to authenticate it and, obviously, for the Court,
and it's all primarily self-serving evidence. So if it's simply for

identifying the voice, well, then, that's one matter. If it's to admit
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that into evidence, well, the Prosecution is going to say that it should
be admitted but simply for the identification purposes.

Another concern that the Prosecution has is, and I understand
Mr Kigen-Katwa has told me that he will have the originals, but do we
have the originals of these tapes? I understand that during the opening
statement, Mr Kigen-Katwa stated that they did have a stock of Kass FM
recordings. We've made request for these recordings in the past. What
we would like to ensure ourselves is that if indeed there are recordings
that are going to be played to the witness, that Mr Kigen-Katwa provide
the full recordings, not just extracts, and that they be the originals so
we can obviously submit them to some sort of expertise to determine
whether they are authentic or not. So those are the concerns of the
Prosecution in regards to the recordings.

PRESIDING JUDGE EBOE-OSU]JI: Mr Garcia, I've heard you say this,
use this argument a number of times in the past, indicating your
objection or concern that the Defence are tendering self "self-serving
evidence." Is there any authority for the proposition that an accused
person who is making a full answer and Defence may not tender
self-serving evidence? Isn't that the whole point of a defence?

MR GARCIA: Your Honour, what I'm merely pointing out in this
case is that the recordings are self-serving, self-serving in the sense
that they don't provide anything which is of relevance in the case at
this point. The simple fact that Mr Sang would have made a recording on
25 December promoting peace it's just -- it's actually irrelevant to the

case at this point because the witness, what the -- the Prosecution is
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1 suggesting, and the evidence demonstrates this, that he would have made
2 inciting comments. That -- (Overlapping speakers)...
3 PRESIDING JUDGE EBOE-OSUJI: Your argument is not self-serving as
4 such, that's not the objective. Your argument is that it is not
5 relevant.
6 MR GARCIA: Your Honour, exactly. Itis irrelevant at this
7 point. There is a notion, obviously, of self-serving evidence which is a
8 very limited scope where an accused would say that he's not responsible
9 or he hasn't committed an offence. That's not the case. In that case
10 you wouldn't be able to lead it through the Prosecution's evidence. But
11 it is self-serving in the sense that it's just consistent with what the
12 Defence has been maintaining from the start of their opening statement,
13 that the witness -- that the accused never made any inciteful comments.
14 PRESIDING JUDGE EBOE-OSU]JI: No, no let's not confuse things.
15 When you say self-serving on the part of an accused person who is
16 giving -- that's a different question. As to whether or not the trier of
17 fact should give that sort of statement any value against the background
18 of the charge. That's a wholly different question from whether or not
19 the evidence is admissible to begin with. That's -- they are two
20 different considerations. So your argument has to be that the testimony
21 is irrelevant in which case then we will make a determination -- the
22 Chamber will make a determination as to whether the evidence is relevant
23 or irrelevant and make a ruling at that point, but not because it is
24 self-serving. That cannot be a basis to -- of inadmissibility of
25 evidence for the Defence.
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MR GARCIA: Tunderstand, your Honour. And basically that is my
argument, that it is irrelevant.

PRESIDING JUDGE EBOE-OSUJI: Fair enough.

Mr Kigen-Katwa, the Prosecution's concern is that the part that
you indicate you may not play in order to save the Court's time may have
issues of authenticity about them. That's what I understand the argument
to be.

MR KIGEN-KATWA: Your Honours, I understood it a little bit
differently. I understood his concern to be that I proposed to play some
audios which do not have translations and whose consequence is that it is
only understandable to a select people.

PRESIDING JUDGE EBOE-OSU]JI: All right. Let's do this. Let's do
this. Let's go into private session.

(Private session at 11.51 a.m.) Reclassified into open session

THE COURT OFFICER: (Interpretation) Mr President, we are in
private session.

PRESIDING JUDGE EBOE-OSU]JI: So please proceed. So the concern,
then, is if you played it, it may cause difficulty, is that it? Of
witness protection in the manner we have been proceeding with this
particular witness.

MR KIGEN-KATWA: No, no, no, it has nothing do with witness
protection, Mr President. The issue is the way Mr Garcia seems to have
understood me, is that I propose to play at least two audios amongst many
others that I intend to play and those two do not have translations. But

I had assured him, probably he didn't understand me, the two that I was
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referring to are not translated the whole text. It is the excerpt that I
intend to play that have been translated.

And I need to clarify this, your Honours. It is not that I have
any difficulty in playing the whole audio and having him deal with each
section of what I want to take him to. It's just that if we are all
agreed that the voices have been identified, then it should be possible
for me to have the transcript, the translations, read out in respect to
the remainder of that audio that I have already identified. It's not
that I have any problem playing each section of the time stamp, [ have no
problem with that. I hope I have understood -- I have answered your
question, your Honour.

PRESIDING JUDGE EBOE-OSU]JIL: All right. So then you will be able
to, then, play each segment of the audio that you will deal with.

MR KIGEN-KATWA: Yes, Mr President and have the witness (Redacted)
(Redacted)
(Redacted) out in the audio in a
foreign language, what your Honour -- what Mr President is referring to
as native language.

PRESIDING JUDGE EBOE-OSUJI: All right.
(Trial Chamber confers)

MR KIGEN-KATWA: Mr President, may I apologise, I don't know if
I needed to respond to the other issues raised by my learned friend on
the issue of self-serving and -- I'm obliged.
(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI:
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Procedural Matters (Private Session) Page 45
1 THE INTERPRETER: Message from the English booth, and apologies
2 for interrupting, could the five-second rule please be observed for the
3 purposes of interpretation? Thank you.
4 (Open session at 11.55 a.m.)
5 THE COURT OFFICER: (Interpretation) We are in public session,
6 Mr President.
7 PRESIDING JUDGE EBOE-OSUJI: Thank you. Mr Kigen-Katwa, in light
8 of the Prosecution's position, we -- the Chamber's ruling is that let's
9 get going on the matter, let's proceed in the normal course, in the sense
10 of you play the part of the audio that's of interest to you.
11 MR KIGEN-KATWA: I'm obliged, your Honours.
12 PRESIDING JUDGE EBOE-OSUJI: And we take it from there --
13 MR KIGEN-KATWA: I'm obliged, your Honours.
14 PRESIDING JUDGE EBOE-OSU]JI: -- one by one, again mindful of how
15 we have proceeded with the testimony as regards the nature of what needs
16 to be in the public and what needs to be in the private session.
17 MR KIGEN-KATWA: I'm alive to that, your Honours, thank you.
18 PRESIDING JUDGE EBOE-OSU]JI: Thank you. So with that out of the
19 way, let us call in the witness and -- Mr Hooper, you wanted to say
20 something?
21 MR HOOPER: Yes. With your Honour's leave, when the witness
22 comes back in private session, can I read into the transcript five, six
23 names --
24 PRESIDING JUDGE EBOE-OSU]JI: I was going to --
25 MR HOOPER: -- unless there is an objection to that, and also to
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Procedural Matters (Closed Session) Page 46

formally identify the full name of -- we are in private, aren't we, of
(Redacted)

PRESIDING JUDGE EBOE-OSU]JI: No, no, no, no.

MR GARCIA: We are in public.

MR HOOPER: Oh, I'm sorry. The full name --

PRESIDING JUDGE EBOE-OSU]JI: Okay, wait one second.

MR HOOPER: I don't think that particularly matters.

PRESIDING JUDGE EBOE-OSU]JI: Yeah.

MR HOOPER: And one question arising from that.

PRESIDING JUDGE EBOE-OSU]JI: Ithought that's a wholly
appropriate way of proceeding, but I did not want to make that suggestion
to you at the time.

MR HOOPER: No.

PRESIDING JUDGE EBOE-OSU]JI: Yes. Let's call in the witness.
(Closed session at 11.57 a.m.) Reclassified into open session

THE COURT OFFICER: (Interpretation) We are in private session,

Mr President.

PRESIDING JUDGE EBOE-OSU]JI: Thank you. And the witness will be
brought in.

(The witness enters the courtroom)

PRESIDING JUDGE EBOE-OSUJI: We can go back to private session.
(Private session at 11.59 a.m.) Reclassified into open session

PRESIDING JUDGE EBOE-OSUJI: Mr Hooper, the last time you dealt
with your list at tab 15, was it in private or open session?

MR HOOPER: We were in private, so if we continue in private on
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1 that, and for my other issue as well, which will be very brief.
2 Q. We are in private session, Mr Witness. Ijust want to read in,
3 for the benefit of the transcript, names that we discussed earlier. The
4 first one is number 1 on the list, was (Redacted)
5 (Redacted).
6 That's (Redacted).
7 The next name was Ken Wafula. That's Ken, K-E-N, and Wafula,
8 W-A-F-U-L-A, who is number 3. The fourth name was George Bett, B-E-T-T,
9 who was originally on the transcript mentioned but later as number 4, but
10 then you identified -- you said it wasn't number 4, it was number 5 you
11 knew, and that was Hassan Omar, H-A-5-5-A-N, Omar, O-M-A-R.
12 You were also asked whether you knew number 7, William Rono,
13 R-O-N-O, you said no, and number 8 (Redacted) is
14 (Redacted). If I can come to the person you
15 mentioned as (Redacted), can I ask you this? Is his full name in fact (Redacted),
16 that's (Redacted)?
17 (Redacted), is that his full name?
18 A. Okay.
19 Q. That's a yes. Didn't quite catch it on the transcript.
20 A. Yes.
21 Q. Thank you. And is it right that he gave (Redacted) to the
22 (Redacted) also and, in fact, gave his (Redacted) immediately after
23 you gave your (Redacted) to the (Redacted); is that right?
24 A. Yes.
25 Q. And finally, are you aware that he made no mention of the rally
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 48
Questioned by Mr Kigen-Katwa

(Redacted) nor the tape? Do you know that?

A. Idon't know.

Q. Are you aware that he said that there was "no tension indicating
that there would be problems before or after the elections?

A. Tdon't know.

Q. Allright. Thank you, Mr Witness. Those are all my questions.

MR HOOPER: Thank you, your Honours.

PRESIDING JUDGE EBOE-OSU]JI: You're welcome.

Now, Mr Kigen-Katwa will start his cross-examination, Witness.
Mr Kigen-Katwa is a lawyer for Mr Sang. Again, listen to the questions
carefully, understand the questions, and answer them to the best of your
ability.
QUESTIONED BY MR KIGEN-KATWA:

Q. How are you, Mr Witness?

PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa, we are in private
session. Do we need to go to open?

MR KIGEN-KATWA: Your Honour, I would prefer to start in private
session.

PRESIDING JUDGE EBOE-OSUJI: All right. Proceed, then.

MR KIGEN-KATWA:

Q. Now, Mr Witness, you recall that in your testimony you produced
or you made comments in respect to three items, the first one being the
video of the Kapsabet rally of 5 December 2007, do you recall that?

A. Yes, your Honour.

Q. You recall that the second one was a demonstration in Kapsabet
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1 whose date you cannot recall?
2 A. Yes, your Honour.
3 Q. And the third document you made reference to is the audio which
4 according to you reflected Mr Sang's voice at the station? I could ask
5 you the question again, Mr Witness, if you have any difficulty. Do you
6 recall that there was an audio which was played from Kass FM Lee ne Emet
7 programme, which you said you could recognise Mr Sang's voice, do you
8 recall that?
9 A. Yes, your Honour.
10 Q. Now, Mr Witness, starting with the Kapsabet rally, could you
11 confirm that it is your testimony that you have no recollection of
12 Mr Sang having been the one who announced the rally?
13 A. Yes, your Honour.
14 Q. Witness, just to be sure, your "yes" is to say yes you cannot
15 recall that it was Mr Sang who announced that there would be a rally in
16 Kapsabet, isn't it?
17 A. Yes, your Honour.
18 Q. Thank you, Mr Witness.
19 Could you confirm also, Mr Witness, that having seen that video,
20 both at the time you made reference to it at Waki Commission, at the time
21 you looked at it with the Prosecution, and when we looked at it in this
22 Court, you did not see Mr Sang anywhere in that rally?
23 A. Ididn't.
24 Q. Mr Witness, lastly on that rally, could you confirm that it is
25 your recollection that nobody mentioned the name of Mr Sang in that
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 50
Questioned by Mr Kigen-Katwa

rally?

A. Come up again?

Q. Yes, Mr Witness. You heard some people address the public in
that rally, isn't it, Mr Witness?

A. Yes, your Honour.

Q. And my -- the question is they made reference to various things,
they made reference to the campaign, the need to vote for ODM, and so on
and so forth. None of them mentioned the name of Mr Joshua Arap Sang,
isn't it?

A. Yes, your Honour.

Q. Now, Mr Witness, in respect to the demonstration in early January
that you referred to, could you confirm that having looked at that video,
Mr Sang is not featured in it?

A. Yes, your Honour.

Q. Would you also confirm that he's not mentioned anywhere in that
demonstration?

A. He's not mentioned.

Q. And lastly, Mr Witness, in respect to that item, could you
confirm for the record that, in fact, you yourself, you were not there?

A. Twas there.

Q. Mr Witness, is it your testimony that you were in the
demonstration?

A. No, I wasn't in the demonstration, sorry, sorry.

Q. Okay, Mr Witness, you're not in the demonstration. Now, about

the audio whose date you do not recollect, could I ask you first of all,

Tuesday, 05 November 2013 Case No. ICC-01/09-01/11



ICC-01/09-01/11-T-65-Red-ENG WT 04-11-201351/131 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 51
Questioned by Mr Kigen-Katwa

you said, if you recall your testimony, that it was about the month of
March 2008 that it was recorded, did you?

A. (No audible response)

Q. Okay, Mr Witness, I'll help you. Do you recall that there was an
audio played out being a Kass FM Lee ne Emet programme, do you recall
that, Mr Witness?

A. The announcements -- okay, when I said maybe it was
announcements.

Q. Okay. Let me just remind you, Mr Witness. Do you recall that
there was an audio which was played in court where you said you
recognised the voice of Mr Sang and the general substance of that audio
was to the effect that people should be careful on the material they give
in relation to post-election violence, do you recall that, Mr Witness?

A. Irecall, I recall.

Q. Now, Mr Witness, the question I had put to you as my first
question is that do you recall that you were asked the date when it could
have been broadcasted and you said you were not sure but it was about
March 2008?

A. There is -- I'm not clear there. Maybe I was not captured
properly. I think there were two segments. There is the first one and
then there was the -- the other one, that mentioned.

Q. Mentioned Kofi Annan?

A. Mentioned Kofi Annan. So my March was that the mention of
Kofi Annan and other luminaries maybe occurred during March, not the

first one.
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 52
Questioned by Mr Kigen-Katwa

Q. Mr Witness, let me try to explain if I have understood you. You
are saying that you do not recall the date, but having been referred to
the Kofi Annan issue it came to your mind that it might have been March,
is that what you're saying?

A. No, the Kofi Annan issue is separate and that one I said maybe it
is March. But the other one, I didn't give the dates or estimations to
that.

Q. And may I ask you, Mr Witness, is it your understanding that the
part that was played in respect to Kofi Annan is separate from the part
that relates to Mr Sang telling people to be careful about what they say
about post-election violence?

A. That is my understanding, your Honour.

Q. Itis your understanding that those were two audios?

A. Yes, my Honour.

Q. Now, Mr Witness, before you came to testify in respect to that
audio, where you recognised Mr Sang's voice, had it been played for you?

A. Yes, your Honour.

Q. And could you tell the Court what part was played out for you?
Was it the part where Sang was calling for exercise of caution or was it
the part where Kofi Annan is made reference to, or was it both?

A. The first part, the caution part.

Q. And could you tell the Court if, in fact, you were able to watch
the whole audio or its only that first part?

A. It's only that first part.

Q. Mr Witness, having clarified, as you have, could you now in your
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 53
Questioned by Mr Kigen-Katwa

own words, and to the best of your recollection, give us an estimate of
the date and the time when that audio, which was played to you by the
Prosecution, could have been broadcasted, please?

A. Tcan't. Ican't.

Q. You have absolutely no idea when it was broadcasted?

A. Yes, your Honour.

Q. In which case, Mr Witness, you will be -- it is your testimony
that you heard it for the first time when it was played to you by the
Prosecution when you met them?

A. Yes, your Honour.

Q. Mr Witness, may I ask you, are you the one who provided the
Prosecution that audio?

A. No, your Honour.

Q. And could you confirm that the interests of the Prosecution when
they played it for you was to recognise the voice, please?

PRESIDING JUDGE EBOE-OSU]JIL: You may want to rephrase the
question.
MR KIGEN-KATWA: Yes, your Honour, sorry. I think I -- yes.

Q. Mr Witness, the Prosecution played out to you an audio telling
you -- you recall the audio, isn't it?

A. Yes, your Honour.

Q. Now, could you probably in your own words tell us what the
Prosecution's interest was in that audio?

A. Idon't know.

Q. Mr Witness, do you recall them asking you if you recognised the
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1 voice? And it's okay, Mr Witness, you don't need to look at the
2 Prosecution.
3 A. Yes, your Honour.
4 Q. They asked you if you recognised the voice?
5 A. Yes, your Honour.
6 Q. Now, Mr Witness, the portion that was played here in Court is the
7 only extent to which that audio was played, isn't it, to you? Let me ask
8 you the question again, probably you didn't understand. You recall that
9 a certain portion was played where Mr Sang is urging caution in whatever
10 he said about post-election violence, you recall that?
11 A. Yes, your Honour.
12 Q. Is that the exact portion that was played to you by Prosecution
13 or did the Prosecution play an earlier part together with that, or some
14 part after that?
15 A. That's the only part.
16 Q. Now, Mr Witness, I want to ask you a different set of questions,
17 having confirmed that. The first issue I wish to ask you is you said
18 something to the effect that (Redacted) was used by Kass FM, isn't it?
19 A. Yes, your Honour.
20 Q. Mr Witness, you also said that you heard it for the first time a
21 while before the referendum, isn't it?
22 A. Yes, your Honour.
23 Q. Mr Witness, you also said that the word (Redacted) (*phon) is a
24 good word, it's not a negative word, isn't it?
25 A. Yes, your Honour.
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 55
Questioned by Mr Kigen-Katwa

Q. Now, you explained to the Court the meaning of that word. Could
you just tell the Court again what is the meaning of that word, if you
don't mind?

A. (Redacted)

(Redacted).

Q. Now, my question, Mr Witness, is exactly on that. Is that the
meaning you understood Mr Sang to have given to that word or is it a
meaning you understood it to have separate from what -- how Mr Sang had
used the word?

A. That is my understanding that I got.

Q. So it has nothing with Mr Sang having explained to you the
meaning of that word, isn't it?

A. Tdon't know Sang's meaning.

Q. Okay. Thank you, Mr Witness. And you said that you went to
Kapsabet somewhere in January, didn't you, Mr Witness, after having been
at a place number -- number 7? Or place number 12?

A. Yes, your Honour.

Q. Would you give the Court an estimate of when you were -- you went
to Kapsabet from place number 12?

MR KIGEN-KATWA: Your Honour, with your permission I could make
reference, because we are in closed session.

Q. Place number 12, Mr Witness, is (Redacted) where
you had gone for security, isn't it.

A. Yes, your Honour.

Q. And when you thought it was fairly safe to leave, you left and
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1 went to Kapsabet, isn't it?
2 A. It was early -- it was late January, early February, around
3 there.
4 Q. Okay. So we could say the last week of January, between the last
5 week of January and the first week of February, is that a fair estimation
6 of when you were in Kapsabet, Mr Witness?
7 A. Maybe, that's a fair estimation.
8 Q. And, Mr Witness, by then, violence had subsided, isn't it?
9 A. It had subsided.
10 Q. And the only violence you witnessed was an attack on a house of a
11 Kisii man, isn't it?
12 A. Yes, your Honour.
13 Q. And you confirmed when you were being cross-examined by the
14 counsel for Mr Ruto, that that violence had something to do with a
15 different incident of a murder of an MP, a Nandi MP, who was killed by a
16 Kisii policeman in relation to issues of affection?
17 A. Yes, your Honour.
18 Q. Mr Witness, am I right in recalling that what you said then is
19 that when the Prosecution had asked you the question, is that by then,
20 the use of the word "kitwek" marked on the Kikuyu houses were not there
21 any longer?
22 MR GARCIA: I object, Your Honour, I would just like
23 Mr Kigen-Katwa to refer -- if he is referring to a previous statement of
24 the witness where exactly this is stated, if it's in the statement or the
25 transcript, so we can follow.
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 57
Questioned by Mr Kigen-Katwa

MR KIGEN-KATWA: I will refer to the page.

Q. But, Mr Witness, are you in a position to answer my question?

A. The marks were there.

Q. You're saying that by the last week of January, the marks were
still in the houses?

A. Yeah, the marks were there, and in fact, even for some shops, the
marks stayed longer and (* indiscernible) to when it was taken over.

MR KIGEN-KATWA: Your Honours, I wish to make reference to the
transcript of 30 October 2013, transcript number 62, page 3, line 7 to
13.

Q. Mr Witness, I wish to read to you what you said and let had us
know if you want to change what you had said. The question is: "Thank
you, Mr Witness. You also spoke to us yesterday about the fact some
houses were marked with an inscription 'kitwek." Can you tell the Court
whether these inscriptions were there after you (Redacted) after
elections?" Do you recall being asked that question?

A. After I (Redacted), after I (Redacted), it wasn't there, it
wasn't there.

Q. And Mr Witness, how many days did you stay (Redacted)

A. When I came back from the village?

Q. Yes, you've just told us that you came from the village around
the last week of January, between the last week of January and the first
week of February, isn't it?

A. Yes.

Q. And then you (Redacted) later on went to Eldoret, according to
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 58
Questioned by Mr Kigen-Katwa

the narrative you gave us previously in your testimony, isn't it?

A. Yes, your Honour.

Q. And my question, Mr Witness, is: When you came to Kapsabet,
witnessed a house of a Kisii being burnt, and then went back because you
felt it was insecure according to your testimony, my question is for how
long were you in Kapsabet?

A. Istayed in Kapsabet for quite a while. I stayed in Kapsabet for
quite a while. (Redacted).

Q. So you did not leave Kapsabet after you came (Redacted)
(Redacted)?

A. Of course, I -- I used to go (Redacted). For the first
month, second, third month, (Redacted) from the village --

Q. Okay.

A. --during April, and I used to go, come to (Redacted),
buy food, (Redacted). So it was on and off.

Q. Mr Witness, you already told us that Kapsabet is a place you are
fairly familiar with, isn't it?

A. Yes, your Honour.

Q. (Redacted)

(Redacted)

A. (Redacted).

Q. Could you please tell the court one of the houses you saw marked
with the word "kitwek"?

A. The market stalls, premises in the market.

Q. Those would be open stalls, isn't it?
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 59
Questioned by Mr Kigen-Katwa

A. Not open stalls. They are premises that one can open and lock.

Q. Now, Mr Witness, I want you to be a little bit more specific than
that. Can you give us the name of one individual's stall that was marked
with this inscription?

A. No, I cannot give the name, I don't have.

Q. And Mr Witness, I am going to come to the issue of your being a
(Redacted), but ahead of that,

Mr Witness, you did not find any need to capture any of those
inscriptions in any form of any record at that time?

PRESIDING JUDGE EBOE-OSU]JI: Counsel, you need to rephrase that.
Did the witness say he's a (Redacted)

MR KIGEN-KATWA: Yes, his CV says so. And I think he knows.

Q. Aren't you Mr --

MR GARCIA: That hasn't been his testimony, your Honour.

PRESIDING JUDGE EBOE-OSUJI: That is not my understanding of this
witness's testimony and it is not my understanding that a (Redacted) is a
(Redacted).

MR KIGEN-KATWA: I'll settle with that. That's okay, your
Honour. I will rephrase my question.

PRESIDING JUDGE EBOE-OSU]JI: I'm not saying that he's not in his
own mind, but it's for you to put that on the record more clearly than it
has not been testified to, that's all I'm saying.

MR KIGEN-KATWA:

Q. Mr Witness, I will come to that a little later, but my question

is that at the time you saw that and being (Redacted), a
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 60
Questioned by Mr Kigen-Katwa

(Redacted) at that time, you did not deem it necessary to
capture the writings in any form of any record at that time, Mr Witness?

A. Ididn't capture, I didn't.

Q. Now, Mr Witness, I want to go into something different about what
you also said. You said in your testimony that one Mr (Redacted)
(Redacted) told you that there was a broadcast that Mr Sang made,
isn't it? You remember saying that?

A. Iremember.

Q. And you said that you were told -- could you tell the Court again
the chain of how you were told, what you were told, Mr Witness?

A. He was saying that he did not support -- he made a comment that
(Redacted)

(Redacted)

Q. Now, Mr Witness, my interest is the information was given to you
by (Redacted) or it was given to you by who, Mr Witness?

A. The (Redacted) was commenting.

Q. And was it Mr -- (Redacted) who had heard the
altercation with Mr Sang?

A. Yeah, (Redacted). He was claiming so.

Q. And, Mr Witness, in your testimony you've made already reference
to that Mr (Redacted), isn't it? Do you know the --

A. (Redacted).

Q. Yeah, thank you, I understood you. Do you know (Redacted)
(Redacted)?

A. Yes, I know (Redacted).
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 61
Questioned by Mr Kigen-Katwa

Q. You told us that he's a (Redacted), did you?

A. Yeah, (Redacted).

Q. Mr Witness are you in a position to give us the name (Redacted)
(Redacted) who told you this?

A. No I don't know his name.

PRESIDING JUDGE EBOE-OSU]JIL: Counsel you might want to spell
(Redacted) for the record.
MR KIGEN-KATWA:

Q. Mr Witness can you confirm that in your statement to the
Prosecution and in court, you said it is (Redacted)
is as usual, (Redacted), of (Redacted), and (Redacted).

Is that a correct, Mr Witness?

A. Yes, your Honour.

Q. Mr Witness, knowing Mr (Redacted) as you in fact do, you will
confirm that he (Redacted), isn't it?

A. Yes, your Honour.

Q. Areyou in a position to tell us how many (Redacted)?

A. T'know only (Redacted).

Q. Now, Mr Witness, I want to move on to a different issue. You
said that in your testimony of 29 October 2013, you said you were told
that there was a broadcast from Kass FM about ballot papers being taken
around, do you recall that, Mr Witness? Mr Witness, let me just put
it -- let me read out the transcript for you. Mr Witness, on 29 October
this year you said this. The question you were given -- that was put to

you (Redacted)
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1 (Redacted)
2 (Redacted)
3 (Redacted)
4 (Redacted)
5 (Redacted)
6 (Redacted) And then your answer was:
7 "Yes." "Did they tell you where they had heard the rumours?" And you
8 said, "They had heard the rumours from radio Kass FM." "Did they tell
9 you who was behind these illegitimate ballots?" Your answer was:
10 "I can't remember, I can't remember." Do you recall that testimony,
11 Mr Witness?
12 A. Irecall
13 Q. And it remains your position that you, yourself, know of this
14 story as a rumour as opposed to having heard it from Kass FM, isn't it?
15 A. Yes, your Honour.
16 Q. Areyou in a position to give the court the name of the
17 individual who told you or who passed on this rumour to you, Mr Witness?
18 A. No.
19 Q. Now, Mr Witness, both in your statement to the Prosecution and in
20 your testimony in court, you mentioned the name of one Mr (Redacted)
21 from (Redacted), do you recall that?
22 A. Yes, your Honour.
23 Q. And, Mr Witness, you said that he told you of some difficulties
24 he had in relation to the period of post-election violence, do you recall
25 that?
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 63
Questioned by Mr Kigen-Katwa

A. Yes, your Honour.

Q. Now, my question, Mr Witness, is that in your statement to the
Prosecution, you very specifically said that you did not yourself witness
any incident of violence. Do you recall having told the Prosecution
that, Mr Witness?

MR GARCIA: Your Honours, once again could we have the paragraph
that Mr Kigen-Katwa is referring to exactly? And perhaps it's best if he
can read it out verbatim to the witness.

MR KIGEN-KATWA: Your Honour, that is a statement he gave to the
Prosecution and I'm just asking the question from that position, Mr --
your Honour, and I'm in a position to give the paragraph if need be. For
the Prosecution it is paragraph 85 of the statement.

PRESIDING JUDGE EBOE-OSUJI: The Prosecution -- the Prosecution
prefers that you take the proposition itself from the statement verbatim.

MR GARCIA: Just, your Honour, to be fair to the witness so that
when you do read it verbatim, that he gives it -- provides the witness
with a bit of context, because the question as posed is a bit -- is a bit
general, so it's difficult for the witness, I imagine, to respond to such
a question.

MR KIGEN-KATWA: My understanding, Mr President, is unless
I misrepresent what I'm saying, I'm entitled to pose the question the way
I -- it has been -- unless the Prosecution has -- have an objection,

Mr President, my understanding is I'm entitled to some latitude in asking
the question.

PRESIDING JUDGE EBOE-OSUJI: The complication, of course, is when
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 64
Questioned by Mr Kigen-Katwa

you indicate where you got the suggestion from, then that puts that
source, it makes it an issue in the question itself, but cross-examiner
is not -- you can pose an independents proposition to them, to a witness
and then see what the witness says. But when you say this is where
you're coming from, then the question -- especially if it is the
witness's statement, you are putting the statement in issue. Now that
you've already done it, you will have to deliver on it, in terms of the
context and everything else.

MR KIGEN-KATWA: I'm obliged, Mr President.

Q. Mr Witness, do you recall having explained to the Prosecution in
your words I didn't personally observe any attacks? Do you recall having
said that to the Prosecution, Mr Witness?

A. Yes.

Q. Mr Witness, that position remains your position even today, as
you testify, isn't it?

A. Apart from the house that I saw burning. I can say for the time
I wasn't in Kapsabet, I did not witness any attack.

Q. Thank you, Mr Witness. The next question I want to ask you is
that do you recall having explained to the Prosecution that "I heard
there was continuous demonstration in (Redacted) but I did not witness
any"? Do you recall having told the Prosecution that?

A. Yes, your Honour.

Q. And for the comfort of my learned friend, it is paragraph 150 of
the statement. Mr Witness, it is also true from the generality of your

testimony that there was no occasion when you were forced yourself to
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1 participate in any acts of demonstration or attacks, isn't it,
2 Mr Witness?
3 A. Yes, your Honour.
4 Q. Now, Mr Witness, you said that there was a statement made by
5 Mr Sang (Redacted). You recall having
6 said that, Mr Witness?
7 A. Yes, your Honour.
8 Q. (Redacted)
9 (Redacted)
10 (Redacted), is that what you said, Mr Witness?
11 A. Yes, your Honour.
12 Q. The question I want to put to you, Mr Witness, specifically, is
13 that that bit where you say (Redacted)
14 (Redacted)
15 (Redacted), isn't it, Mr Witness? It's not what you heard
16 Mr Sang say. Have I confused you? Do you want me to ask the question
17 again? Let me ask the question again. Mr Witness, your contention that
18 when Mr Sang allegedly (Redacted)
19 (Redacted)
20 (Redacted)?
21 A. Yes, your Honour.
22 Q. And for avoidance of doubt, it is not what Mr Sang said when he
23 was say -- when according to you he said (Redacted)?
24 A. Come up again?
25 Q. Well, Mr Witness, I just wanted you to confirm that that's how
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 66
Questioned by Mr Kigen-Katwa

you understood it and you say that's how you understood it, isn't it?

A. Yes, your Honour.

Q. TI'll leave that question. I will leave that question there, your
Honour.

PRESIDING JUDGE EBOE-OSUJI: Witness, counsel is saying that
apart from -- he's saying that Mr Sang (Redacted),
(Redacted)
(Redacted)
(Redacted). Counsel, is that the question?

MR KIGEN-KATWA: That's the question, your Honour.

THE WITNESS: It's not directly part of what I formed out of --
and what I could remember, what I could remember.

MR KIGEN-KATWA:

Q. Thank you, Mr Witness. Now, you recall having told the counsel
for Mr Ruto that you have clear recollection of the general secretary of
a party called ODM calling people to come out to demonstrate, you recall
that?

A. Yes, that one I heard on the radio.

Q. Incidentally, what radio were you listening to when you heard
that, Mr Witness?

A. What type of radio?

Q. Not the type of radio. My question is -- okay, what language was
Mr Nyanga using -- Professor Nyanga using, Mr Witness?

A. He was using English. I think it was in news.

Q. And what channel were you attending to, Mr Witness, when you
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1 heard that? It's okay if you don't recall or if you have various
2 stations?
3 A. Ican't remember.
4 Q. Just for clarity and good record, was it Kass FM?
5 A. I cannot remember.
6 Q. Mr Witness, taking up the question from where the Ruto's counsel
7 left it, do you recall that one of the ODM senior personalities had a
8 refrain of calling for -- that the -- that the challenges are not over by
9 using the words "mapambano.” Do you remember that? Do you want me to
10 ask the question again?
11 A. The term "mapambano"?
12 Q. Yes.
13 A. It's commonly used by Ketchwan (* phon).
14 Q. Thank you very much, Mr Witness.
15 PRESIDING JUDGE EBOE-OSUJI: Spellings, please.
16 MR KIGEN-KATWA:
17 Q. Could you confirm, Mr Witness, that "mapambano,"
18 M-A-P-A-M-B-A-N-O:; is that correct?
19 A. Yes, yes, yes.
20 Q. It'sasong, isn'tit, Mr Witness?
21 A. Yes.
22 Q. It's actually a chant, isn't it?
23 A. Yes, your Honour.
24 Q. And it is a chant that used to be called out by these ODM
25 individuals in rallies and meetings of ODM, isn't it?
26
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1 A. Yes, your Honour.
2 Q. Now?
3 PRESIDING JUDGE EBOE-OSUJI: Mr Katwa, the question please at
4 line 13, is something missing there?
5 MR KIGEN-KATWA: Your Honour, it was the next question I wanted
6 to ask.
7 Q. Now, Mr Witness, you told us that you have a recollection of the
8 person who used to use that refrain. You remember having told us you
9 recollect who used to use it, isn't it?
10 A. Yes, your Honour.
11 Q. Could you tell the Court the individual, Mr Witness?
12 A. Rotieno Krjwang.
13 Q. Could you confirm the spelling of Rotieno Krjwang as being K --
14 K-R-J-W-A-N-J? Sorry, G.
15 A. G, yes, your Honour.
16 Q. Do you recall his other name, Mr Witness?
17 A. Rotieno, Rotieno Krjwang. O --
18 Q. (Microphone not activated)
19 A. T-O -- R-O-T-I-E-N-O.
20 Q. Could you also tell the Court what is his status in Kenya, both
21 in the year 2007, when he used to call the refrain and currently,
22 Mr Witness?
23 A. Rotieno Krjwang was a member of parliament, member of parliament.
24 And today he's a senator.
25 Q. Thank you, Mr Witness.
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 69
Questioned by Mr Kigen-Katwa

Now, I want to ask you a different question. You recall that
most of the country was in conflict after the presidential results were
announced and the president sworn in. You recall that, Mr Witness?

A. Most of the countries?

Q. Most of the -- most of Kenya, most places in Kenya were in
conflict after the presidential results were announced and president
sworn in?

A. Yes.

Q. You also recall that eight -- six out of the eight constituencies
there was violence, isn't it, Mr Witness?

A. Six out?

Q. Six out of the eight provinces in Kenya, there was -- there was
violence around that period?

A. No, I didn't take note of that.

Q. Okay, Mr Witness. That's okay. But you would say at least over
half of the total of the eight provinces, there was violence at that
time, Mr Witness, isn't it?

A. (No audible response)

Q. Mr Witness, let me just take you -- let me just take this
onboard. Do you recall if there was any violence in Mombasa?
There was looting, yes.

Do you recall if there was any violence in Kisumu?
Yes.

Do you recall if there was any violence in Nairobi?

> O > O

Yes, it was there.
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Q.

> 0 > O

And of course Rift Valley?

Yes.

Western province, Mr Witness?
Also a yes.

Now, Mr Witness, just immediately before I go into a different

issue, it remains your testimony that you're in a position to recognise

the voice of Mr Sang and Mr Ruto, who are on trial, isn't it?

> o >

Q.

Yes, your Honour.

Would you recognise the voice of one Honourable Uhuru Kenyatta?
Yes, your Honour.

Mr Witness, do you know one Michael Rannenberger?

He was an ambassador.

Could you tell the court he was an ambassador -- or rather, could

you confirm that in fact he was the American, the USA ambassador in Kenya

around the period 2007-2008 when the elections were held and when the

presidential results were announced?

A.

He was an ambassador but I cannot attach him -- I don't know

when, but he was a -- he was an ambassador.

Q.

Could you confirm that he made several comments around the period

of the violence pleading for peace and asking for justice? Do you recall

that, Mr Witness, in media?

> 0

Q

I can't, I can't recall, but I know he was active ambassador.
Do you recall ever having heard him speak, Mr Witness?

Yes.

And so, Mr Witness, you would also be able to recognise his
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 71
Questioned by Mr Kigen-Katwa

voice?
A. Not Rannenberger.
PRESIDING JUDGE EBOE-OSUJI: Spelling?
MR KIGEN-KATWA: Mr President, the first name is Michael. M --
PRESIDING JUDGE EBOE-OSUJI: You don't need to spell Michael but
the other one.
MR KIGEN-KATWA: Yes.
Q. Mr Witness, the spelling, if you could confirm, is
R-A-N-N-E-N-B-E-R-G-E-R. Isn't it, Mr Witness?
A. Maybe. That name is difficult to spell.
Q. Now, Mr Witness, you said that when you were in place number 7,
you recall when you were (Redacted), it was necessary
for you to be discreet, you recall having told the Court that?
A. Yes.
Q. Did you say you used to stay out (Redacted)
(Redacted)?
A. Yes.
MR GARCIA: Just a correction for the record. I think my
colleague mentioned place number 7. I'm not sure if that's the place
he's referring to. I think it's most probably place number 12.
MR KIGEN-KATWA: I'm sorry, yes, it's place number 12, and I'm
grateful to my learned friend.
Q. Now, Mr Witness, you recall also telling the counsel for Mr Ruto
that you had limited access to the media around that period, do you

recall that?
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 72
Questioned by Mr Kigen-Katwa

A. Yes, your Honour.

Q. You said you had a more regular access to the media later on in
January, did you say that?

A. Yes, your Honour.

Q. Could you kindly give the Court the time estimate of when you
managed to have access to the media? You said in -- did you say late
January, or when did you say, Mr Witness?

A. Okay. During January, I could -- sometimes I could hear radio
but not regularly. There is an instance where I went to the -- where
I was, nearby there is tea plantation and labourers have been provided
with amenities, including the TV. I could go there, watch news, and of
course when I was in (Redacted), once in a while I can watch news from
television stations.

Q. Thank you, Mr Witness. And could you give us, when you said you
would have access to the radio, could you tell the Court which station
was your preferred station to listen to in terms of listening to the
radio at that period?

A. Alittle bit of Kass. There are English stations in Kenya.

Some --

Q. So are we to take it, Mr Witness, that your preferred station of
listenership is Kass FM?

A. No, Kass FM is -- I'm not a regular listener of Kass FM, bits of
it.

Q. Now, Mr Witness, I want us to talk about a programme which you

extensively testified about, being Lee ne Emet, do you recall having said
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1 that you --
2 A. Yes.
3 Q. --heard it from time to time, Mr Witness?
4 A. Yes.
5 Q. Now, Mr Witness, could you tell the Court what was the time
6 period when that programme would run? It would start from what time to
7 what time?
8 A. Morning hours, around 8.00, normally morning hours.
9 Q. Mr Witness, I would be interested to know more specifically what
10 time to what time, if you have any recollection?
11 A. 8.00, 8.00, 8.00.
12 Q. Are we to take it?
13 A. --am.
14 Q. I'msorry if I cut you short. Am I to take it that your position
15 is that it was a one-hour program from 8.00 to 9.00 or what am I to take
16 in terms of the period it would take?
17 A. TIreally don't know the -- the duration, but when I'm about to
18 get out of my house, that's around 8.00, I could tune to Lee ne Emet for
19 a little while before I get out of my house.
20 Q. Thank you, Mr Witness.
21 MR KIGEN-KATWA: Mr President I propose to ask a couple of
22 questions on this issue of the programme and I request that we go into
23 public session. The questions I propose to ask are general questions
24 about form and the shape and the particulars of the programme, which
25 should not -- which we should not disclose the identity of anybody.
26
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1 MR GARCIA: Just as long (Redacted)

2 (Redacted), your Honour, I think that's fine.

3 MR KIGEN-KATWA: Iintend to make sure I don't go into any

4 (Redacted). Although, of course, Mr President I just

5 needed to say this: That my recollection of your ruling on that issue

6 was that whenever (Redacted)

7 (Redacted)

8 (Redacted), but I'm okay with it, Mr President,

9 (Redacted), I'm
10 happy to do that.
11 PRESIDING JUDGE EBOE-OSUJI: The ruling at the time was or rather
12 direction at the time was (Redacted) simple, we did not specify what
13 manner you needed to be. So we will go into open session with that
14 understanding, (Redacted)
15 (Redacted).
16 Witness, we are going into open session now, so, again, reminder
17 to be mindful of not injecting information in your answers that may
18 reveal your identity.
19 (Open session at 12.55 p.m.)
20 THE COURT OFFICER: (Interpretation) Mr President, we are in
21 public session.
22 MR KIGEN-KATWA:
23 Q. Now, Mr Witness, I just want to be sure we have understood you
24 properly. It is your position that to the best of your knowledge, the
25 Kass FM -- the Lee Ne emet programme would normally be on air around the
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1 8.00 time in the morning but you do not know what time it starts and what
2 time it ends. Have I understood you correctly, Mr Witness?
3 A. Yes, your Honour.
4 Q. Mr Witness, do you recall on what days that programme would run
5 from, which day to which day, Mr Witness?
6 A. Through days, working days, the week.
7 Q. Have I understood you to be saying it would be Monday, Tuesday,
8 Wednesday, Thursday, and Friday?
9 A. I'm not sure about that, but generally.
10 Q. Do you recall ever having heard it over the weekend, Mr Witness?
11 A. No, Idon't recall that it happened in the weekends, I don't
12 recall, but I'm giving it working days.
13 Q. And you are also guessing, you're not very sure, isn't it,
14 Mr Witness?
15 A. No. Working days generally.
16 Q. Now, Mr Witness, are you in a position to tell this court that
17 you can place your finger on any one programme where you have particulars
18 of the date when it was broadcasted, that people were hosted at the
19 station, and the subject matter that was being discussed, are you in a
20 position to say that on a given date I heard the whole programme of
21 Kass FM from start to the end and this was the subject matter and these
22 are the people who had been invited?
23 A. No.
24 Q. And Mr Witness, can -- do I understand you to be saying that
25 owing to the pressures of your time and probably your reservations about
26
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the nature of the broadcast, you did not have the patience to listen to
any of the cast -- Lee me Emet programme from start to the end, any one
of them?

A. Generally, not -- not specifically.

Q. Ihave understood you, Mr Witness. What I am saying is when you
say you have no recollection of any one programme which you can place
your finger on the -- on the subject, on the date, and so on and so
forth, it is because you've never heard -- you've never afforded the time
to listen to any one of them from start to the end, variously because of
the pressures of your time and also because of the reservations you have
about the Lee ne Emet programme?

MR GARCIA: I object, your Honour. There are three different
propositions in there. I think it would help the witness if we cut them
down into small portions so that the witness can respond to each one of
them.

MR KIGEN-KATWA: I can do that, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: Would it be better to ask the
witness why he would not have listened to the entirety of any one
programme? It's up to you. I'm just making a suggestion. But if
it's -- you have a tactical reason for framing your question as you do,
you can ignore my suggestion.

MR KIGEN-KATWA: Your suggestion is even better than mine,
Mr President.

PRESIDING JUDGE EBOE-OSUJI: Can we then.

MR KIGEN-KATWA:
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1 Q. Can you answer that question, Mr Witness? Can you tell us the
2 reason why you have never been able to listen to any Lee ne Emet
3 programme from start to end?
4 PRESIDING JUDGE EBOE-OSU]JI: Witness, if it's better for you to
5 go into private session to answer that question, you can indicate so.
6 MR KHAN: I'm okay. He can answer that question in private
7 session (Overlapping speakers)... I have no problem with that.
8 PRESIDING JUDGE EBOE-OSU]JI: All right. Well, in that case let
9 us go into private session and quickly take the answer to that question,
10 and then mindful of the time we will leave it there.
11 Private session.
12 (Private session at 1.01 p.m.) Reclassified into open session
13 THE COURT OFFICER: (Interpretation) We are in private session,
14 Mr President.
15 PRESIDING JUDGE EBOE-OSUJI: Thank you.
16 MR KIGEN-KATWA:
17 Q. Mr Witness my question was that you kindly give -- help us to
18 understand why you've never been able to listen to any of the Lee ne Emet
19 programme from start to the end, if you don't mind?
20 A. I cannot quite sure tell, but actually this is -- this is the
21 opinion that I formed, that the station -- the programme was not
22 inclusive, it was a programme that had a target of railroading the
23 people -- putting the people, herding the people to take one position.
24 It was not -- it was not a programme that when it comes to political
25 issues, will emphasise on parties, other parties, that people of Kalenjin
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don't belong. I mean, basically it was a station that was not inclusive.
That is the opinion that I formed.

Q. Mr Witness, we respect that, that is quite understandable. And
could you just go on, please, and tell us what was the inclination? What
was your reservation in terms of their attempting to shepherd people into
one end, where were they trying -- where was Lee ne Emet trying to
(* indiscernible) people?

PRESIDING JUDGE EBOE-OSU]JI: Mr Katwa, can question be taken up
on the other end of the lunch break, on the other side of it?

MR KIGEN-KATWA: Yes, Mr President.

PRESIDING JUDGE EBOE-OSUJI: All right. You can ask that
question, I take it that you now -- you've got the answer you wanted as
to reasons why he did not listen to an entirety of the programme on any
occasion.

MR KIGEN-KATWA: Yes, Mr President. Thank you so much.

PRESIDING JUDGE EBOE-OSUJI: We will now take our lunch break and
come back at 2.00. The blinds will come down and the witness escorted.

Sir, you're still on the stand and do not discuss your testimony
during the lunch, as usual.

THE WITNESS: Yes, your Honour.
(Closed session at 1.03 p.m.) Reclassified into open session

THE COURT OFFICER: (Interpretation) We are in closed session,
Mr President.
(The witness stands down)

PRESIDING JUDGE EBOE-OSU]JI: Court will rise.
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(Recess taken at 1.03 p.m.)
(Upon resuming in open session at 2.08 p.m.)

THE COURT USHER: Please be seated.

THE COURT OFFICER: (Interpretation) Mr President, we are in
public session.

PRESIDING JUDGE EBOE-OSUJI: We are starting in open session,
briefly. If in five minutes we can check where things stand on the
matter of what we raised in the morning, calling two more witnesses
before the winter recess. Have counsel conferred? And who is to report
on the outcome?

MR STEYNBERG: Perhaps I should start, your Honours. Yes, indeed
we have conferred. The position as I understand it, and my learned
friend will confirm, is that their preference would be to start on the
18th and to try to finalise both of these witnesses in one go or without
break prior to the end of November and have the whole of December off.
That's my understanding. I have checked with --

PRESIDING JUDGE EBOE-OSUJI: One second. To start on the 18th of
November? And complete the testimony of the two additional witnesses.

MR STEYNBERG: Yes, your Honour, if that's not what I said that's
certainly what I meant.

PRESIDING JUDGE EBOE-OSUJI: No, no I didn't say that that's not
what you said. I wanted to make sure I understood the message correctly.

MR STEYNBERG: That is my understanding. From the Prosecution's
perspective, obviously we would also like to hear both witnesses in one

tranche. I have made inquiries about the logistical arrangements to be
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made. In fact we had already, in preparation for a possible decision
along these lines, started making arrangements for witnesses to be
available from the 25th, so it would require an adjustment of these
arrangements in order to bring the witnesses earlier.

From my inquiries, it appears that the 18th might be too -- too
soon to be able to -- to reliably get these witnesses here, but I am
informed that the Wednesday, the 20th, should be possible. That would
allow us then to do the witness preparation on the Monday, the witnesses
could arrive the previous weekend, the court familiarisation could be on
Tuesday, and then we can proceeded with that witness on the Wednesday.
The witnesses we are looking at are both short witnesses, both crime base
witnesses, and we do hope that even if we only start on the Wednesday we
may be able to finish by the following Friday. If not, then I don't
imagine it would take more than one or two days of the subsequent week.
That is the best that I can promise your Honours. We could try to do
otherwise, but realistically I don't think that that will work.

MR KHAN: I'm grateful, Mr President. My learned friend
accurately, of course, detailed the Defence position. As I understand
it, one of his concerns, one of the difficulties the Prosecution labour
under is that the victim and witness unit cannot assist with the
logistics of proofing over the weekends. What would be very -- I think
all parties would endeavour to achieve is that both witnesses must be
finished by 29 December, if the Bench were minded to order that those two
weeks be the two weeks of sittings, the 18th until the 29th. So your

Honours, I don't know if the Trial Chamber could request the VWU to as an
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exceptional measure facilitate that proofing so that the witness could
start on the 18th, your Honour, that's the only observation I've got.

The other aspect is, of course, all parties can control their
cross-examination and examination-in-chief, and the Bench of course has
been quite keen on ensuring that the parties focus on what is really
relevant, but your Honours I've reviewed the evidence of the witnesses to
come, and for example even the next witness, 423, the evidence is almost
entirely, I would say entirely but with a margin of caution, almost
entirely hearsay evidence, and so really a party may be able to be very
focused to get the evidence that's relevant. And if we do that, it may
be that the Bench's desire that we complete two witnesses by the 29th can
be achieved. Or two witnesses within the two week period could be
achieved.

PRESIDING JUDGE EBOE-OSU]JIL: Of course, it is something that both
sides have to be alive to, the need to complete and the need to be
selective in lines of inquiry of witnesses. As I said to Mr Hooper, I do
see a Defence counsel what you are trying to do with all these
Prosecution witnesses, but once again, it's up to you, but something to
be said that that objective could be spread along the lines -- amongst
other witnesses other than the ones that you already have on the spot at
the moment. You know what I'm talking about, so I need not belabour the
point on that. So the idea is to be selective in what questions
witnesses are asked, either in chief as well as in cross-examination.

MR KHAN: Indeed, I think that applies to all parties. So, your

Honours, hopefully between us the Defence endeavour to do that and the
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1 Prosecution seeking to extract evidence that goes to the charges and

2 that's direct, hopefully we'll have a more chance of a shorter more

3 focused trial. Your Honours, I take those comments on board.

4 PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa?

5 MR KIGEN-KATWA: Your Honours, on our part we are okay to come on

6 20th and we would be glad if the extensive hearsay material could be

7 managed so that we don't spend too much time.

8 MR STEYNBERG: Your Honour, perhaps if I can just clarify. We

9 did have some discussions about the difficulties of proofing over the
10 weekends but that is not the only problem. We are in public session so
11 I don't want to go into too many details, but the fact is that when one
12 is a spouse and parent and one needs to be away for two weeks or there
13 are certain arrangements that need to be made, and my understanding is
14 that there would be difficulties to get the next witness here any time
15 before the weekend preceding the 18th. So it's not simply a question of
16 the proofing. There are other logistical issues.
17 PRESIDING JUDGE EBOE-OSUJI: I'm looking at the calendar. So the
18 weekend preceding the 18th would be Friday, the 15th. You are saying it
19 would be difficult to bring your witness by that weekend? Between the
20 15th and the 17th?
21 MR STEYNBERG: As things are presently arranged, the handover to
22 the VWU would be on the 15th, which would mean that the witness would
23 only be able to travel on the weekend, and therefore, bearing in mind VWU
24 insists on a rest day for witnesses flown overnight, we would not be able
25 to proof in any event before the Monday.

26
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1 PRESIDING JUDGE EBOE-OSUJI: So the witness cannot travel earlier
2 than the 15th.
3 MR STEYNBERG: I cannot guarantee that the witness would be able
4 to travel any earlier than the 15th. Your Honour will appreciate I've
5 only had about 30 minutes to try and put arrangements in place, but as
6 presently advised, that is the plan, and I'm unsure whether it will be
7 possible to change that at this stage.
8 PRESIDING JUDGE EBOE-OSUIJI: Is this something you can also look
9 into and again we can briefly see updates tomorrow?
10 MR STEYNBERG: Indeed, your Honour, I could do that.
11 PRESIDING JUDGE EBOE-OSUJI: All right.
12 (Trial Chamber confers)
13 PRESIDING JUDGE EBOE-OSUJI: Mr Narantsetseg, these witnesses are
14 not victim witnesses, dual status as it were?
15 MR NARANTSETSEG: Your Honour --
16 MR STEYNBERG: Your Honour, I haven't actually told
17 Mr Narantsetseg which witnesses we are looking at. We're looking at
18 witnesses 469 and 442.
19 PRESIDING JUDGE EBOE-OSUJI: All right. Why don't we do this?
20 We don't want to put you in a difficult position to answer a question for
21 which you don't have information. We will check back again with the
22 Prosecution tomorrow to see whether they could arrange to bring the
23 witness, the first one at least, earlier, and between now and then you
24 would have liaised with the Prosecutor to know exactly what witness this
25 is. And then -- so on the next meeting, then we will see if you have
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1 some submissions to make.
2 MR NARANTSETSEG: I'm grateful, your Honour, thank you.
3 PRESIDING JUDGE EBOE-OSU]JI: So let's, then, we have now -- we
4 have a general idea of where things stand, but subject to the
5 Prosecutor's further inquiries and update tomorrow, we will leave it
6 there for now and return to the matter of when that update is made. All
7 right.
8 With that out of the way, can the witness be brought back in,
9 please? Court officer?
10 (Closed session at 2.19 p.m.) Reclassified into open session
11 THE COURT OFFICER: (Interpretation) We are in closed session,
12 Mr President.
13 PRESIDING JUDGE EBOE-OSUJI: Thank you.
14 (The witness enters the courtroom)
15 PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa, we were in private
16 and we remain there, was that it? Or were we in open session?
17 MR KIGEN-KATWA: Mr President, there was a question which was
18 pending. After that answer, I would request that we go to the public
19 session.
20 PRESIDING JUDGE EBOE-OSU]JIL: All right. Let's go to private
21 session now.
22 (Private session at 2.20 p.m.) Reclassified into open session
23 THE COURT OFFICER: (Interpretation) We are in private session,
24 Mr President.
25 PRESIDING JUDGE EBOE-OSUJI: Thank you very much. Mr Katwa,

Tuesday, 05 November 2013 Case No. ICC-01/09-01/11



ICC-01/09-01/11-T-65-Red-ENG WT 04-11-2013 85/131 SZ T
Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public
Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 85
Questioned by Mr Kigen Katwa

1 please proceed.
2 MR KIGEN-KATWA:
3 Q. Good afternoon, Mr Witness.
4 A. Good afternoon.
5 Q. Now you remember the last question I asked you before we broke
6 for lunch was you had explained that your concerns, your reservations
7 with Kass FM was that it attempted to drive people one direction. Did
8 you say that?
9 A. Yes, your Honour.
10 Q. And, Mr Witness, my question is in what direction was that? What
11 was the -- what was Kass FM driving people into?
12 A. During referendum, it was for no campaign. During ODM -- during
13 general election of 2007, it vigorously supported ODM. And the way they
14 did was said that -- they created a situation whereby anyone contradict
15 with that is perceived to be an enemy.
16 Q. And Mr Witness, you will confirm that, in fact, Kass FM is a
17 private station, isn't it?
18 A. Yes.
19 Q. Now, Mr Witness, is it your testimony that Kass FM served only
20 ODM cause in the period leading up to the 2007 elections, exclusively?
21 A. Largely.
22 Q. Mr President, I would request that we go to public.
23 PRESIDING JUDGE EBOE-OSUJI: We go to public session.
24 (Open session at 2.23 p.m.)
25 THE COURT OFFICER: (Interpretation) We are in public session,
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Mr President.
MR KIGEN-KATWA:

Q. Mr Witness, do you have recollection of the -- we are talking
mainly of Mr Sang's programme, isn't it?

A. Yes, your Honour.

Q. Mr Witness, do you recollect Mr Sang ever hosting people who were
opposed to the ODM campaign cause?

A. Once in a while.

Q. You will confirm that they would be given a chance to sell their
policy and to explain their positions, isn't it?

A. Once in a while, yes, your Honour.

Q. Mr Witness, you will confirm, specifically, that people including
or rather parties including PNU were given a chance to explain
themselves, isn't it, and -- isn't it?

A. Yes.

Q. You will also confirm to the Court that PNU was the main
competitor of ODM?

A. Yes, your Honour.

Q. Now, in your testimony you had also said that Mr Sang was
promoting Mr Ruto. Did you say that?

A. Yes.

Q. Interms of Mr Sang promoting Mr Ruto, do you recall whether or
not Mr Sang hosted people who held positions which are the opposite of
what Mr Ruto represented?

A. Atleast once in a while, it wasn't regularly.
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1 Q. And Mr Witness, having admitted that Mr Sang used to host people
2 who would say things which are the inverse of what Mr Ruto maintained in
3 his political cause, could you also confirm that he used to receive
4 calls, receive short messages, and receive e-mails in the programme?
5 A. Yes, your Honour.
6 Q. Mr Witness, are you prepared, in the same line, to admit that
7 Mr Sang would read messages sent by listeners, either in form of short
8 messages or e-mails that were critical of Mr Ruto?
9 A. Ican't remember.
10 Q. You do not recall ever hearing Mr Sang read an SMS or an e-mail
11 which criticised Mr Ruto's position?
12 A. Idon'trecall.
13 Q. And in terms of callers, Mr Witness, do you recall Mr Sang
14 receiving and giving audience to people who were critical of Mr Ruto?
15 A. Can't recall.
16 Q. Now, Mr Witness, you said that the tendency was for Mr Sang at
17 the end of the programme to agree with what the people who have either
18 called in or sent messages have said in the programme, do you recall
19 saying that?
20 A. Yes, your Honour.
21 Q. Do you have recollection of any one conclusion that you can tell
22 the Court that at the end of the programme of a given day, the caller
23 said this and Mr Sang made this conclusion?
24 A. Idon't have the specifics.
25 Q. You have no specifics as to any conclusion Mr Sang arrived at
26
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following a programme (* indiscernible) and what the callers in and
messages received took?

A. Generally, he would agree with the callers in generally, he would
conclude as per those who called in.

Q. Now, Mr Witness, are you -- are you in a position to tell us, to
the best of your recollection, how many times in the year 2007 Mr Sang
hosted Mr Ruto?

A. Icannot. I don't have exact figure.

Q. Mr Witness, you raised some concerns yesterday and a couple of
days in the past when you were adducing your evidence that Mr Sang used
to give preference to a select set of people and you gave a couple of
names. Do you remember that, Mr Witness?

A. Yes, your Honour.

Q. And you said that those names were pseudonyms?

A. Yes, your Honour.

Q. My first question, Mr Witness, is: Did you yourself ever try to
any calls to Mr Sang's programme?

A. 1did not.

Q. And Mr Witness, are you in the habit, by any means or ways, are
you in the habit of calling in to radio stations?

A. (Redacted)

Q. (Redacted)

A. (Redacted)

Q. (Redacted)

(Redacted)?
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1 A. (Redacted)

2 Q. (Redacted)

3 A. (Redacted)

4 Q. (Redacted)

5 A. (Redacted)

6 Q. (Redacted)

7 A. (Redacted)

8 (Redacted)

9 Q. (Redacted)
10 (Redacted)

11  (Redacted)

12 A. (Redacted)

13 Q. (Redacted)

14 MR GARCIA: Your Honours, I'm sorry, I don't want to interrupt
15 but we are in public session.

16 PRESIDING JUDGE EBOE-OSU]JI: Mr Katwa, should we go into private
17 session? I think we should, with your hesitation. We go into private
18 session.

19 MR KIGEN-KATWA: I'm obliged, Mr President.

20 (Private session at 2.33 p.m.) Reclassified into open session

21 THE COURT OFFICER: (Interpretation) We are in private session,
22 Mr President.

23 PRESIDING JUDGE EBOE-OSU]JI: Please proceed.

24 MR KIGEN-KATWA: I think the witness wants to say something,
25 Mr President.

26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 90
Questioned by Mr Kigen Katwa

THE WITNESS: (Redacted)
(Redacted)
(Redacted)
PRESIDING JUDGE EBOE-OSU]JI: All right. Can we remove that part,
then, court officer, from the -- what will be broadcast to the public?
Please proceed, Mr Katwa.
MR KIGEN-KATWA: Mr President, may I explain that I had specific
reference (Redacted) with a view to
concealing.
PRESIDING JUDGE EBOE-OSU]JI: That's all right. We can proceed.
MR KIGEN-KATWA: Thank you, Mr President.

Q. Mr Witness, you will recall having told (Redacted) that
you consider (Redacted)
of that station?

A. Yes, I remember.

Q. Mr Witness, you will also recall that the -- Royal Media Service
station a private station, isn't it?

A. Yes, your Honour.

Q. Mr Witness, in the year -- in the period leading up to the 2013
elections, it is true that the proprietor of Royal Media Service station
said openly and publicly that he supports ODM, isn't it?

A. Yes, your Honour.

Q. Mr President, I would like to play the audio of 18 February 2008,
and I would pray that I do play it in public. I should be able to ask my

questions in closed session.
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 91
Questioned by Mr Kigen Katwa

MR GARCIA: Can we have the number of the audio, the ERN?

MR KIGEN-KATWA: Mr President, I have made arrangements for a
folder for all, for the Judges and the Prosecution and the --

PRESIDING JUDGE EBOE-OSU]JI: (Redacted)
(Redacted)?

MR KIGEN-KATWA: Yes, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: We have to be consistent. We've
tried (Redacted).

MR KIGEN-KATWA: If my recollection serves me well, Mr President,
that is an audio that the Prosecution played (Redacted)
(Redacted), Mr President.

MR GARCIA: Could we have the ERN for that?

PRESIDING JUDGE EBOE-OSUJI: Let's not -- (Redacted)
(Redacted).

MR KIGEN-KATWA: I'm obliged, Mr President.

Mr President, with your permission, and with the assistance of
the court officer, I request to avail the bundles of the documents we
intend to rely on which includes the tab that contains the transcript and
the translation of that audio, Mr President.

PRESIDING JUDGE EBOE-OSU]JIL: Thank you.

MR KIGEN-KATWA: Mr President, as that is being done the ERN
number is KEN-D-11-0012-0002.

Your Honours, that is at tab 9, and with your permission, I will
give one, an excerpt specifically of that audio to the witness.

Mr President, if one copy can be given to the witness so that he
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 92
Questioned by Mr Kigen Katwa

can follow as it's being played.

Mr President, may I really apologise to my learned colleague for
the victims. I had thought that my people had made a copy for him but
apparently it seems he wasn't given a copy. I undertake to make sure
that he has a copy by the next sitting. I apologise for that.

PRESIDING JUDGE EBOE-OSUIJI: I see he nodded acceptance of your
apology so we can move on, then.

MR KIGEN-KATWA: Mr President, I pray to play time stamp 32
seconds to 4 minutes and 8 seconds, and before that if I could puta -1
could give the context to the witness.

Q. Mr Witness, you recall the audio that I was explaining to you as
having been played when you recognised Mr Sang's voice, do you recall
that?

A. Yes, your Honour.

Q. Now, I propose to play exactly the same audio and I propose to
ask you to confirm if it means what I will ask you. If you could listen,
if you could follow, you have a copy of the transcript and the
translation, you can see that?

A. Yes, your Honour.

Q. So, Witness, you will see that it is -- we have done paragraphs,
paragraph by paragraph, (Redacted)

(Redacted). Is that okay with you,
Mr Witness?
A. Repeat?

Q. Mr Witness, I'll be asking you to compare what will be played out
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1 in audio (Redacted). That's
2 okay?
3 A. It's okay.
4 Q. Thank you, Mr Witness.
5 MR KIGEN-KATWA: If time stamp 32 seconds --
6 PRESIDING JUDGE EBOE-OSU]JI: Counsel, one second, please.
7 (Trial Chamber and court officer confer)
8 PRESIDING JUDGE EBOE-OSU]JI: Please proceed. We are looking at
9 the text of the transcript (Redacted)
10 (Redacted).
11 MR KIGEN-KATWA: I'm obliged, Mr President.
12 (Audio-clip played)
13 MR KIGEN-KATWA:
14 Q. Mr Witness, can you see where we are?
15 A. Yeah, Igotit--
16 Q. You gotit. Okay.
17 A. T've got it but the first part --
18 Q. Do you want us to start again?
19 A. Yes.
20 PRESIDING JUDGE EBOE-OSU]JI: Counsel, are we at page 1, then?
21 MR KIGEN-KATWA: Yes, Mr President.
22 (Audio clip played)
23 MR KIGEN-KATWA:
24 Q. Mr Witness, are we still together?
25 A. Yes.
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 94
Questioned by Mr Kigen Katwa

MR KIGEN-KATWA: Thank you.
(Audio clip played)
MR KIGEN-KATWA:

Q. Now, Mr Witness, the first question I wish to request to ask you
is could you (Redacted)
(Redacted)

(Redacted)

A. Yes.

Q. Mr Witness, you recall this is the same audio the Prosecution
played for you when you were preparing to come and testify?

A. Yes.

Q. And you recall having said that you recognised the voice of
Mr Sang?

A. Yes.

Q. You also recall that you said you did not hear -- you did not
listen to this broadcast when it was being made, on the date when it was
being made?

A. Yes.

Q. Now, Mr Witness, I want you to look at page 2 -- actually page 3,
Mr Witness, the second paragraph there. Second paragraph starting with
the words "I'm not saying this so that...", see that, Mr Witness?

A. Yes, paragraph 2.

Q. Paragraph 2, yes. Could you confirm that that second paragraph
says this: "I'm not saying this so that you conceal the truth. Tell

them the truth, so long as you are the one who has been selected to
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 95
Questioned by Mr Kigen Katwa

speak." Can you confirm that that's what it says?
A. Yes.
Q. Mr Witness, (Redacted)

(Redacted)?

A. Yes.

Q. Thank you, Mr Witness. Now, I want you to look at -- I want you
to look at the same paragraph, and I want you to look at the last
sentences in that second paragraph, the last two sentences, and I will
read them and then you confirm. "So if possible it should not be all
people who speak because they are other people who can be deceived,
perhaps because they are hungry or have unmet needs. One can give them
money and court them so that they -- court them to say what they wish to
be said --"

PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa, don't forget our
pace.
MR KIGEN-KATWA: I apologise, Mr President.

A. Where, where? Which paragraph?

Q. Mr Witness, the same, second paragraph, it starts with "I am not
saying..." you can see that?

A. Yes, "I'm not saying this..."

Q. You can see?

A. Yes.

Q. Now I'm reading the next sentence starting with "so if," you can
you see that?

A. Yes, solong as.
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1 Q. Okay, I'll read it. "So if possible, it should not be all people
2 who speak because there are other people who can be deceived, perhaps
3 because they are hungry or have unmet needs. One can give them money and
4 court them to say what they wish to be said, then the person makes
5 utterances that can cause trouble in future." You can see that?
6 A. Yes.
7 Q. Now, Mr Witness, I want to put emphasis on that bit which says,
8 "one can give money and court them to say what they wish to be said..."
9 Can you see that?
10 A. Yes.
11 Q. (Redacted)
12 (Redacted)
13 (Redacted)
14 A. (Redacted).
15 Q. Mr Witness (Redacted)
16 (Redacted) that some people may be induced and told what to say using the
17 inducement given to them?
18 A. (Redacted).
19 Q. Thank you very much, Mr Witness. Now I want you to go back to
20 page 1 and pick out something else that I want you to tell us. Page 2,
21 sorry. Mr Witness, starting from the last two lines at page 1 into page
22 2. Are you on page 1, Mr Witness?
23 A. Sorry, page, page, page, yes.
24 Q. Now, Mr Witness, confirm this is what it says in English: "In
25 bid to determine the truth regarding what happened, many people will
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 97
Questioned by Mr Kigen Katwa

come --"

A. Excuse me, which paragraph? Page 1?

Q. Yes, the last paragraph, Mr Witness, the last three lines at the
bottom. Are you there, Mr Witness?

A. Yes.

Q. Okay. Let me just read it and then you confirm. "In a bid to
determine the truth regarding what transpired, many people will come,
some Europeans, and others from abroad, some from this nation. People
would often be interested in establishing what triggered off violence.
Were there people who had planned it, was there underlying animosity
within people, or was it triggered by the allegedly stolen elections?"
Can you see that, Mr Witness?

A. Yes.

Q. Now, Mr Witness, (Redacted)

(Redacted)

THE INTERPRETER: Request from the English booth. Sorry to
interrupt proceedings. Could counsel please be requested to slow down
for the purposes of interpretation to French? Thank you.

MR KIGEN-KATWA: I apologise, Mr President. I'll slow down.

Q. (Redacted)?

A. (Redacted).

Q. Mr Witness, I would like you to just be sure on one issue. Is it
true, as is evident in page 2, that Sang said, or was it triggered by the
allegedly stolen elections? And my emphasis is on the use of the word

"allegedly." (Redacted)
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 98
Questioned by Mr Kigen Katwa

(Redacted)

A. (Redacted)

Q. Now, Mr Witness, you recall that when you were testifying, when
you were being led by the Prosecution, they gave you a transcript -- a
translation of the same audio, you recall that, Mr Witness?

A. Yes.

Q. If you go to the next tab of the same file you have you will see
the Prosecution's -- the same document that the Prosecution took you to.

MR KIGEN-KATWA: Your Honours and my colleagues in the
Prosecution, this is in the -- this is in the Prosecution's tab 2.
Sorry, tab L.

PRESIDING JUDGE EBOE-OSU]JI: What lines?

MR KIGEN-KATWA:

Q. Mr Witness, are you there? You've got the one from the
Prosecution?

A. Yes.

Q. Now I want you to look at page 1, line 2.

A. 2, yes.

Q. (Redacted)

(Redacted).
MR KIGEN-KATWA: Mr President, I don't know -- you had asked for
the line. It's line 2, yes. Okay.

Q. "Was it something that was planned or was it that just happened
as a result of the rigging of the elections"? Can you see that,

Mr Witness?
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 99
Questioned by Mr Kigen Katwa

A. Yes.

Q. (Redacted)
(Redacted)

A. Yes, it's allegedly.

Q. (Redacted),
(Redacted)

A. Yes.

Q. Thank you, Mr Witness.

Now, Mr Witness, I want you to look at paragraph -- at line 16,

if you don't mind. Now, Mr Witness, at that line 16 I will read it for
you starting from the middle of line 15. Confirm if I'm with you.
"There are people who might be tricked into taking -- talking because of
poverty. They might not be able to pay for their daily needs and might
be bribed to give information." Can you see that, Mr Witness?
Yes.

You can see that, Mr Witness?

> O >

Yes.

Q. Now, Mr Witness, you will recall what I took you through at page
3 of the translation done by the Defence, which was to the effect that
one can give them money and coach them to say what they wished to be
said. Then the person makes utterances that can cause trouble in the
future. You recall that, Mr Witness?

A. A bit slower so that I capture.

PRESIDING JUDGE EBOE-OSU]JI: Might also be better to take him

back to the text.
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 100
Questioned by Mr Kigen Katwa

MR KIGEN-KATWA:
Q. Mr Witness, are you in page 3?
A. Page 3, yes.
Q. Now, Mr Witness, I think you -- are you looking at the one, the
first one you looked at? Page 3 of the first one?
A. T've got the OTP.

THE COURT OFFICER: Sorry, excuse me to disturb. Just for the
purpose of a complete record of the case, it would be good to say out the
ERN number of each document we are going to introduce to the witness, and
the court usher could assist you in making sure he's seeing the right
documents, thank you.

MR KIGEN-KATWA: Your Honours, the Prosecution document I was
referring to, and I apologise for that, is KEN-OTP-0026-4371. Sorry,
that's the audio. And the translation -- the translation is
KEN-OTP-0102-0422.

PRESIDING JUDGE EBOE-OSUJI: That would be 0425 in terms of the
page.

MR KIGEN-KATWA: Yes, Mr President. Itisline 15 and 16. If
the court officer could just remain there for one second, I want that
compared with the Defence document KEN-D-11-012-0005, page 3, please.

THE WITNESS: Paragraph?

MR KIGEN-KATWA:

Q. Yes, thank you, Mr Witness. Paragraph 3. Paragraph 3 the last
three lines. Are you there, Mr Witness? Can I read?

A. Yes.
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1 Q. "There are other people who can be deceived, and perhaps because
2 they are hungry or have unmet needs, one can give them money coach them
3 what they wish to be said, then the person makes utterances that can
4 cause trouble in future." Are you with me, Mr Witness? Paragraph 3 at
5 page 3, last three lines.
6 A. That person makes utterances, yes, yes, that can cause trouble in
7 future, yeah.
8 Q. Now, Mr Witness, (Redacted)
9 KEN-D-11-012-005 (Redacted)
10 the extent of saying that somebody may be given money and coached on what
11 to say. Isn'tit, Mr Witness?
12 A. Yes.
13 Q. Thank you very much, Mr Witness. Now, I want you to look at the
14 Prosecution KEN-OTP-0102-0425, line 15 and 16. Are you there,
15 Mr Witness?
16 A. I'm there.
17 Q. Now, Mr Witness, confirm this is what the Prosecution's
18 translation says: "Tell them the truth, if you have been appointed as a
19 spokesperson --" sorry, "There are people who might be tricked into
20 talking because of poverty. They might not be able to pay for their
21 daily needs and might be bribed to give information." Can you see that,
22 Mr Witness?
23 A. Yes.
24 Q. Mr Witness, (Redacted)
25 (Redacted)
26
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1 (Redacted)?
2 THE INTERPRETER: Message from the English booth: Could counsel
3 please be requested to slow down when reading directly from the statement
4 for purposes of interpretation? Thank you.
5 PRESIDING JUDGE EBOE-OSUJI: Mr Katwa, you know -- we often
6 forget that -- it might actually be a better practice to always make
7 copies of these materials for the interpretation booth as well. It may
8 not cause them to push you so hard to slow down.
9 MR KIGEN-KATWA: Mr President.
10 PRESIDING JUDGE EBOE-OSUJI: But still it's best to slow down
11 even then.
12 MR KIGEN-KATWA: I will slow down and I undertake to attempt to
13 avail a copy of the bundle to the booth tomorrow.
14 PRESIDING JUDGE EBOE-OSU]JI: It always helps. I know that from
15 my own experience.
16 MR KIGEN-KATWA: I'm obliged, Mr President.
17 THE COURT OFFICER: With your permission, Mr President, it may
18 also be a good idea that we publish the documents that are being shown to
19 the witness as I'm doing right now on our screens. In that case, the
20 interpreters can view it already then, and then we don't have to have
21 extra copies if we can. If we can have the ERN numbers and exactly the
22 page and line numbers, we will make sure to show it to the interpreters.
23 MR KIGEN-KATWA: For the court officer, the Prosecutor document I
24 think is already available, KEN-OPT-0102-0425. The first page of that
25 document, court officer, is 22, and I'm comparing that with
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 103
Questioned by Mr Kigen Katwa

KEN-D-11-012-0005. Page 3.
Mr President, as the court officer does it, I can ask the witness
the question. I think we've taken so long on this issue.

Q. Mr Witness, you recall the question I put to you?

A. Yes.

Q. That in the Defence translation, it says that what would happen
is somebody would be given money and told what to say and that could
cause trouble. You can see that from the Defence translation, isn't it,
Mr Witness?

A. Yes.

Q. And based on that I was asking, Mr Witness, that you confirm that
the Prosecution's translation at line 15 to 16, where they say that there
are people who might be tricked into taking -- into talking because of
poverty, they might not be able to pay for their daily needs, and might
be bribed to give information, you can see that, Mr Witness?

A. Yes.

Q. (Redacted)

(Redacted)
(Redacted), that people might be given money and told what to say?
PRESIDING JUDGE EBOE-OSU]JI: Counsel, (Redacted)
(Redacted)
(Redacted)
MR KIGEN-KATWA: Mr President, not exactly. Not exactly, I am
afraid. But I didn't want to go that far, Mr President, for purposes of

my cross-examination. Mr President, I think there is a possible
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 104
Questioned by Mr Kigen Katwa

explanation for that. (Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

PRESIDING JUDGE EBOE-OSU]JI: Yes. Of course, one can see how
because we have limited time and we have to move quickly.

MR KIGEN-KATWA: Would you allow me to have just this one
question answered, then I'll ask two questions general, and then I am
done with this point, Mr President.

PRESIDING JUDGE EBOE-OSU]JI: Yes. I was wondering whether we
wouldn't later on lose points in arguments after the fact, whether the
proper thing to do might not be - it may take more time but so be it - to
(Redacted)

(Redacted)

(Redacted)

(Redacted). I do not

know (Redacted) and whether it's someone can recall

every word that's said --
MR KIGEN-KATWA: What had happened, Mr President --
PRESIDING JUDGE EBOE-OSU]JI: -- in the circumstance of a witness

who is testifying (Redacted)
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 105
Questioned by Mr Kigen Katwa

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

MR KIGEN-KATWA: I'm happy to play it, Mr President, although
I've laid basis by asking him (Redacted)

(Redacted) and it is the case. But I'm happy --

PRESIDING JUDGE EBOE-OSUJI: Are we sure he didn't say that when
the Prosecution testified -- led him through the -- no, no, it wasn't the
Prosecution.

MR GARCIA: Actually, your Honour, the problem is, as I've been
hearing, is that Mr Kigen-Katwa's asked one general question as to
whether he agrees, and indeed that was the same question I asked him, and
I think it might be asking too much of the witness to remember every
single line and detail, so indeed the best approach (Redacted)

(Redacted)
(Redacted), and maybe reference can also be made to the Prosecution's
transcript, because I'm looking at the words (Redacted)
(Redacted). But I'm not able to
say, obviously, (Redacted)
(Redacted). That we don't have
an answer to, unfortunately.
PRESIDING JUDGE EBOE-OSU]JI: Yes, you see, Mr Katwa, that's the

difficulty. We don't want to -- well, I don't want to say we don't want,
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 106
Questioned by Mr Kigen Katwa

but it is the case that if after the witness whose position to assist you
in the exercise you want to undertake leave the witness stand, and
whenever it is we want to come back to this material for purposes of
argument, arguments are being raised that it wasn't done a certain way
with -- would have captured the essence more accurately than what you
did.
MR KIGEN-KATWA: Mr President, (Redacted). I think that that
will solve the whole issue.
PRESIDING JUDGE EBOE-OSU]JIL: All right.
MR KIGEN-KATWA:
Q. Mr Witness, (Redacted)
(Redacted), you can see that, Mr Witness. And if you don't mind,
you could just follow with your finger (Redacted)
(Redacted)
(Redacted), Mr Witness.
PRESIDING JUDGE EBOE-OSUJI: And you want the witness (Redacted)
(Redacted)
MR KIGEN-KATWA: Yes.
Q. Mr Witness, you understand that, isn't it?
A. Yes.
Q. Yeah, thank you.
MR GARCIA: (Redacted)
(Redacted)?
MR KIGEN-KATWA: (Redacted)

(Redacted).
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Questioned by Mr Kigen Katwa

1 (Audio clip played)
2 MR KIGEN-KATWA:
3 Q. Mr Witness, you have seen that part of it, isn't it?
4 A. Yes.
5 Q. You've seen it?
6 A. Yes.
7 Q. Now, Mr Witness, my question (Redacted)
8 (Redacted)
9 (Redacted)
10 (Redacted)
11 (Redacted). Mr Witness, is there any difficulty?
12 A. Youare --
13 Q. Mr Witness, line 15 and 16 of the Prosecution's translation says
14 this: "There are people who might be tricked into taking -- into talking
15 because of poverty. They might not be able to pay for their daily needs
16 and might be bribed to give information." And, Mr Witness, (Redacted)
17 (Redacted)
18 (Redacted)
19 (Redacted)
20 PRESIDING JUDGE EBOE-OSU]JI: (Redacted)
21 (Redacted)?
22 MR KIGEN-KATWA:
23 Q. (Redacted)
24 (Redacted).
25 PRESIDING JUDGE EBOE-OSUJI: Which is at KEN-OTP-D-11-0001 to
26
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1 0005?
2 MR KIGEN-KATWA: Yes, Mr President.
3 THE WITNESS: Question?
4 MR KIGEN-KATWA:
5 Q. Mr Witness, (Redacted), isn't it?
6 A. (Redacted).
7 Q. (Redacted)
8 (Redacted)
9 (Redacted)
10 (Redacted)
11 (Redacted)
12 A. Yes.
13 Q. Thank you very much, Mr Witness. That's all I wanted to ask you.
14 PRESIDING JUDGE EBOE-OSU]JI: Can you also do that for the
15 (Redacted)?
16 MR GARCIA: Your Honour, just one thing. Can we -- I don't want
17 to necessarily come back in re-examination, but since the witness is
18 commenting and we've already gotten to that point, (Redacted)

19 (Redacted)
20 (Redacted)
21 (Redacted)

22  (Redacted)

23 (Redacted) That's the question I think should

24 be asked.

25 PRESIDING JUDGE EBOE-OSUJI: Mr Kigen-Katwa, do you want to
26
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Questioned by Mr Kigen Katwa

1 accept the suggestion on your cross-examination? Or do you want to hold
2 the Prosecution to doing that in re-examination? It's up to you.
3 MR KIGEN-KATWA: I can do -- I can do that, Mr President. I was
4 just afraid that there was fatigue on this point already, but I am happy
5 to do that, Mr President.
6 PRESIDING JUDGE EBOE-OSU]JIL: Yes. And I also think you should do
7 the same exercise for the earlier -- the first point you made on the
8 transcript.
9 MR KIGEN-KATWA: I will, Mr President.

10 PRESIDING JUDGE EBOE-OSUJI: Thank you.

11 MR KIGEN-KATWA:

12 Q. Mr Witness --

13 A. Yes.

14 Q. -- (Redacted)

15 (Redacted)

16 (Redacted). Would you please kindly explain?

17 A. (Redacted)

18 (Redacted).

19 Q. (Redacted)

20 (Redacted)

21 A. (Redacted)

22 Q. (Redacted)

23 (Redacted)

24 A. (Redacted)

25 Q. (Redacted)

26
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Questioned by Mr Kigen Katwa

1 (Redacted)?
2 A. Yes.
3 Q. (Redacted)
4 (Redacted)
5 (Redacted), isn’t it ?
6 A. Yes.
7 Q. And Mr Witness, (Redacted)
8 (Redacted)
9 (Redacted). Isn'tit?
10 A. (Redacted)
11 (Redacted).
12 Q. (Redacted)
13 (Redacted)
14 isn't it, we are agreed on that?
15 A. Yes.
16 Q. Now, I want us to look at the one by the Prosecution, at line 15
17 it says, "There are people who might be tricked into talking, into
18 talking because of poverty, they might not be able to pay for their daily
19 needs and might be bribed to give information." You can see that?
20 A. Tricked, yes.
21 Q. Mr Witness, for purposes of my cross-examination I just want you
22 to concentrate on the last about four words which says, "might be bribed
23 to give information." Can you see that, Mr Witness?
24 A. Yes.
25 Q. Mr Witness, that part saying to give information does not say
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 111
Questioned by Mr Kigen Katwa

whether it is information relating to the truth or it is information
relating to what somebody has been bribed to say, isn't it?
A. Bribed to give information, (Redacted)
(Redacted).
Q. Was to give information that you have been bribed to give. It's
okay, Mr Witness, just tell us how you understand it?
PRESIDING JUDGE EBOE-OSU]JIL: (Redacted)?
MR KIGEN-KATWA: Yes, please.
PRESIDING JUDGE EBOE-OSU]JI: Witness, (Redacted).
Witness (Redacted)--
THE WITNESS: Yes.
PRESIDING JUDGE EBOE-OSU]JI: -- (Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Audio clip played)
MR KIGEN-KATWA:
Q. (Redacted), Mr Witness?
A. Yes.
PRESIDING JUDGE EBOE-OSU]JIL: (Redacted)
(Redacted)
(Redacted)
THE WITNESS: (Redacted).

MR KIGEN-KATWA:

Tuesday, 05 November 2013 Case No. ICC-01/09-01/11



ICC-01/09-01/11-T-65-Red-ENG WT 04-11-2013 112/131 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 112
Questioned by Mr Kigen Katwa

Q. (Redacted)
(Redacted), isn't it?

A. Yes.

Q. Thank you very much, Mr Witness.

Now, I want us to go back to the first thing that we dealt with,

Mr Witness, which is at page 2 of KEN-D-11-012-004, page 2, you can see
that, Mr Witness, the first sentence, the first paragraph, and that
paragraph starts from page 1.

A. That was paragraph -- page 1, paragraph?

Q

The last paragraph.

>

Yes.

Q

The last three lines, Mr Witness.
MR KIGEN-KATWA: And for the court officer, it is
KEN-D-11-0012-0003.
PRESIDING JUDGE EBOE-OSUJI: Counsel, is there any particular -
sorry, have you finished? Sorry, I didn't mean -- I did not mean to --
MR KIGEN-KATWA: Yes, (* indiscernible) that document.
PRESIDING JUDGE EBOE-OSU]JI: You've finished with the reference
number. The -- in order to make it simpler for the witness, is there any
phrase in particular you're interested in --
MR KIGEN-KATWA: Yes, Mr President, and I have --
PRESIDING JUDGE EBOE-OSU]JI: -- where he can --
MR KIGEN-KATWA: -- already -- I have the time stamp that
I propose to have played. It is time stamp for the Prosecution 1 minute

and 13 seconds to 1 minute and 15 seconds.
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 113
Questioned by Mr Kigen Katwa

PRESIDING JUDGE EBOE-OSUJI: I take you're interested in all
words (Redacted).

MR KIGEN-KATWA: Very much so, Mr President. (Redacted)
(Redacted)
(Redacted).

Q. Mr Witness, you've seen what I'm saying, isn't it?

A. Yes, yes, yes.

Q. Now, Mr Witness, I want you to compare that with page 2 of the
Prosecution's, and the Prosecution's document is KEN-OTP-0102-0423 at
0425, Mr Witness.

A. Yes.

Q. And we are looking at line 2. Are you there?

A. I'm there.

Q. Now, Mr Witness, with your permission, I will -- I will read to
you what the Prosecution -- I'll read to you what the Prosecution have
stated in the translation (Redacted)

(Redacted)
(Redacted). Are we together?
A. Tthink I had gotten this already.
MR KIGEN-KATWA: He had actually, Mr President.
THE WITNESS: Yes.
MR KIGEN-KATWA: But I understood the court to be interested in
the -- in the references to the -- to the documents. He had answered
exhaustively that issue.

PRESIDING JUDGE EBOE-OSU]JIL: (Redacted).
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1 MR KIGEN-KATWA: I'm grateful.
2 Q. Mr Witness, (Redacted) what is said by the
3 Prosecution in line 2 and it says (* As read) "was it something that was
4 planned or something that just happened as a result of the rigging of the
5 elections," you can see that Mr Witness?
6 A. Yes.
7 Q. (Redacted)
8 (Redacted)
9 (Redacted) (* As read) "In a bid to
10 determine the truth regarding what transpired, many people will come,
11 some Europeans, others from abroad, some from this nation, who will often
12 be interested in establishing what triggered off the violence. Who are
13 the people who -- who are there people who had planned it, was there
14 underlying animosity within people, or was it being triggered by the
15 allegedly stolen elections?" Are we together, Mr Witness?
16 A. Yes.
17 Q. (Redacted).
18 (Audio clip played)
19 MR KIGEN-KATWA:
20 Q. Mr Witness, you've heard. Now, the question, Mr Witness, (Redacted)
21 (Redacted)
22 (Redacted)?
23 A. (Redacted).
24 PRESIDING JUDGE EBOE-OSU]JI: All right. It took us a while to do
25 it but we have.
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 115
Questioned by Mr Kigen Katwa

MR KIGEN-KATWA: And thanks for your assistance, Mr President, to
get there. Thank you.

PRESIDING JUDGE EBOE-OSUJI: You may proceed, Mr Kigen-Katwa.
You've got 30 minutes to the end of the day.

MR KIGEN-KATWA:

Q. Mr Witness, I want us to refer to the document you have one last
time, that is the Prosecution's document, I want you to look at
KEN-OTP-0102-0425, line 14. Can you see that?

A. Yes.

Q. Would you confirm that according to the Prosecution, Mr Sang
asked whoever has to speak on this issue to say the truth?

A. Yes.

Q. Mr Witness, I also want you to confirm that from the Defence own
translation, D-KEN-D-11-012-003 (sic), at the last paragraph you can see
that Mr Sang is asking for the same thing, that people should say the
truth?

A. Yes.

Q. Now, Mr Witness, I want us to move on to something different for
one moment. Mr Witness, you recall that in the course of
cross-examination this morning, you confirmed that you are mistaken on a
couple of things. The first one was whether or not Mr Ruto arrived in --
arrived at the rally in Kapsabet in a suit, do you recall that?

A. Yes.

Q. And you confirmed that you were mistaken then, isn't it?

A. Yes.

Tuesday, 05 November 2013 Case No. ICC-01/09-01/11



ICC-01/09-01/11-T-65-Red-ENG WT 04-11-2013 116/131 SZ T

Pursuant to Trial Chamber V(@) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 17 January 2014, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 116
Questioned by Mr Kigen Katwa

Q. You also said he arrived in a range rover which you said you were
mistaken in also?

A. Yes.

Q. You also remember that you had said that the rally was on
23 December but in actual fact according to you it was on 5 December,
isn't it, Mr Witness?

A. It was a mistake.

Q. I'm okay with a that, Mr Witness. I understand it was a mistake.
But, Mr Witness, you recall (Redacted), do you?

A. Yes.

Q. Now, [ have seen (Redacted),
could you confirm to the court (Redacted)

(Redacted)?

A. Yes, your Honour.

Q. And so some of these things you're telling this court today as
having been issues that you are mistaken about are already (Redacted)
(Redacted) were used to arrive at some
conclusions, isn't it, Mr Witness?

A. Pardon?

Q. I'm saying the mistakes which you acknowledge when you are
testifying in court today are (Redacted)

(Redacted), isn't it?
A. Yes, your Honour.
Q. And some conclusions were arrived at using (Redacted)

(Redacted), isn't it?
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Questioned by Mr Kigen Katwa

1 A. Yes, your Honour.
2 Q. Now, Mr Witness, coming from that position, this advice from
3 Mr Sang which you've just looked at would have been relevant even to you
4 yourself, isn't it, Mr Witness?
5 A. Idon't think I have tried to lie. I don't.
6 Q. Mr Witness, I've not said at all that you have tried to lie. I
7 have understood as you explained that you are mistaken, isn't it?
8 A. (No audible response)
9 Q. Mr Witness, I acknowledge that you are mistaken and all Mr Sang
10 is saying in that address is simply to say be careful what you say, be
11 sure before you say, isn't it, Mr Witness?
12 A. Yes, your Honour.
13 MR KIGEN-KATWA: Your Honours, I would like to move on to a
14 different issue, and that is contained in tab 29, and Mr President, this
15 would be the BBC translation -- transcripts of Kass broadcasts. But
16 before we do that, I would like to have the same audio played from time
17 stamp 00 to time stamp 0.32.
18 Q. But before we play it, Mr Witness, do you recall the Prosecution
19 giving you a chance to attempt to identify the date of this audio that
20 you listened to and identified Mr Sang's voice?
21 A. Yes.
22 Q. And did you -- were you able to recall the date when it was
23 played to you?
24 A. No.
25 Q. Mr Witness, what I'm asking is they played for you, isn't it, the
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Questioned by Mr Kigen Katwa

1 audio, the Prosecution?
2 A. Yes.
3 Q. (Redacted),
4 isn't it?
5 A. Yes.
6 Q. And from that document it would have been possible if it was in
7 that audio for you to tell them the date that is contained in that audio,
8 isn't it, Mr Witness?
9 A. (No audible response)
10 Q. Let me ask you slowly, Mr Witness. The audio -- you encountered
11 this audio for the first time when you met the Prosecution. You had
12 never heard that audio anywhere else, isn't it, Mr Witness?
13 A. Yes, your Honour.
14 Q. And the Prosecution played it out to you (Redacted)
15 (Redacted), isn't it,
16 Mr Witness?
17 A. Yes, your Honour.
18 Q. And the question I'm asking you is: Did they ask you to attempt
19 to identify the date of that audio when you were having the meeting with
20 them?
21 A. Yes.
22 Q. And were you able to identify the date, Mr Witness?
23 A. No.
24 Q. Could you tell the Court why you were not able to identify the
25 date? Or could I ask you this way: Was the date in that audio that was
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 119
Questioned by Mr Kigen Katwa

played to you by the Prosecution?
A. Tdidn't take notice of that.

MR KIGEN-KATWA: Your Honours, I request to play the audio from
time stamp 00 to time stamp 32 seconds.
(Audio clip played)

PRESIDING JUDGE EBOE-OSU]JI: Mr Katwa, what tab did you say?

MR KIGEN-KATWA: It's the same documents you had, Mr President.
It's the same tab we were dealing with, the same audio, Mr President.

Yes, I had not moved. But, Mr President, I'm having a problem with the
time stamp, if I could come back to that point. I just want to place a
date on that audio and I could come back to that a little later.

Q. Now, Mr Witness, I want to show you --

MR KIGEN-KATWA: Mr President, I was moving into tab 29 and with
your permission if I could go there.

PRESIDING JUDGE EBOE-OSUJI: That's where I was. Okay, tab 29.

MR KIGEN-KATWA: Mr President, I want to make reference to
KEN-OTP-0048-166. And with the assistance of the court officer, if
I could give to the witness an excerpt of that tab 29.

Just as a background, Mr President and your Honours, on this
document, this is the Prosecution's document given to us, and was also
referred to in the course of the confirmation proceedings.

Your Honour, if the court officer could assist me to take the
witness specifically to KEN-OTP-0048 at 166, the parent document -- the
parent document is KEN-OTP-048-0118.

Q. Witness, you can see that?
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 120
Questioned by Mr Kigen Katwa

A. Yes.

Q. Mr Witness, I want you to confirm if you can see what I'm
reading. Can you see some writings in italics saying Kenyan vernaculars
radio discusses coalition government? Can you see that?

A. Yes.

Q. And under that it says, (* As read) "Callers to a Kenya
vernacular station are rooting for a coalition government to end
country's political crisis. The callers say President Mwai Kibaki and
opposition leader Raila Odinga to accept to share to end the --" sorry,
"callers to a Kenyan vernacular station, vernacular radio, are rooting
for a coalition government to end their country's political crisis. The
callers said President Mwai Kibaki and opposition leader Raila Odinga to
accept to share to end the suffering in the country. They added that
fresh elections should be held after an agreed period of time following
the enactment of new laws. Following is the text of the call-in
programme broadcast by Kenyan Kalenjin language privately owned Kass FM
on 18 February." Are you there, Mr Witness?
No. Callers to a Kenya?
Yes, after the end of that italics, Mr Witness, you can see --
Okay, yes, yes, yes.

Can you see the date, Mr Witness, at the end of that italics?

> o >

Yes, 18 February.
Q. Just for the record, could you just say the date slowly, if you
don't mind?

A. 18th February.
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 121
Questioned by Mr Kigen Katwa

Q. Now, Mr Witness, I want to read the first paragraph, (Redacted)
(Redacted)

(Redacted). Are you okay with that, Mr Witness?

A. Paragraph 1 and 2?

Q. Yes. Starting with the word "presenter." Before we discussed
this topic and ending with "if called upon, you should speak the truth."
You can see that?

A. Yes.

Q. Mr Witness, can I read it for you then you confirm if it's
correct. Just follow it with your finger, if you don't mind?

A. Readit.

Q. '"Presenter: Before we discuss today's topic, I would like to ask
you that as different people go about making inquiries, as to what
happened after elections, many of them come from outside and also within
the country. Go -- going to many parts of the country, trying to
establish the truth. They may want to find out if it was planned or if
there were bad people among others, or if it just arose as a result of
the election results. The important thing here is that if you do not
know how to answer these questions properly, leave it to other people
because there are many people who feel clever and may tell lies. Also,
make sure these people identify themselves and the purpose of their
investigations. You can also refer them to the chief to seek permission.
You can also leave it to your various leaders of the tribe. Not
everybody can talk because some can be conned. I saw some things in the

internet which I don't think is true. Someone in Marakwet was asked the
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 122
Questioned by Mr Kigen Katwa

questions and he said big things which can be used against people, so I
don't know if it is true that he was asked or not, but be careful because
not everyone asking you wants to find the truth to help you. People like
the church leaders if called upon should speak the truth." You can see
that, Mr Witness?

A. Yes.

Q. (Redacted)

(Redacted)
(Redacted), please?

A. Yes, your Honour.

Q. With your permission, Mr President, I pray to produce as exhibits
the Defence translation, transcript and translation, KEN-D-11-0012-003
together with the audio, Mr President.

PRESIDING JUDGE EBOE-OSUJI: Any objection?

MR GARCIA: Your Honour, the Prosecution feels that they should
be introduced as marked for identification solely. And I'll explain why,
that this audio picks up at one point which is prior to what the
Prosecution has, page 1 actually is not on the Prosecution's audio
material, unless I'm in error about that, but I've looked it over. Also,
there is no evidence regarding its authenticity. All we've had is the
witness confirm that it's the voice of Mr Sang, but there is no
independent evidence as to whether this was actually broadcasted at the
date which it purports to be broadcasted, so along those lines I think
that we need to be cautious and I think it should be simply marked for

identification at this time.
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1 MR KIGEN-KATWA: Mr President, this is the same document that --
2 the same audio that the Prosecution played. (Redacted)
3 (Redacted). The only purpose
4 for which the Prosecution was playing this audio to this witness is to
5 identify the voice. They subsequently used him to put on record evidence
6 (Redacted) when the witness had
7 absolutely no connection with that material.
8 Mr President, what we have done is to produce the same audio with
9 a translation (Redacted), is a more accurate
10 translation of the same document. We have also used the BBC document
11 that they themselves gave us and which they used to confirm this case, to
12 place a date on the document, and so it strikes us as extremely
13 surprising when they have a problem with a date which they themselves
14 don't have, and when they themselves (Redacted) put on
15 record material that this witness has no knowledge of.
16 But, Mr President, we think it will be very unfair to us to be
17 told that when -- the only criteria the Prosecution needs to have this
18 document produced was to identify the voice, we can't use it using the
19 same criteria of the voice, and when we can use additional circumstances
20 (Redacted), including the
21 Prosecution's own BBC document, to show the date, the context of the
22 document, and the circumstances under which it was made. We think it is
23 extremely prejudicial, Mr President.
24 Mr President, we pray that you overrule the Prosecution and allow
25 us to produce it as an exhibit.
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 124
Questioned by Mr Kigen Katwa

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI: The document will be admitted as the
next in the Sang Defence exhibits.

MR KIGEN-KATWA: Mr President, I seek to -- that was -- the
transcript is KEN-D-11-0012-0002, and the audio is KEN-D-11-0012-0001.

THE COURT OFFICER: (Interpretation) Thank you, Mr President. The
audio KEN-D-11-0012-0001 will bear the reference number EVD-T-D-11-0007.
Document KEN-D-11-0012-0002 will bear number EVD-T-D-11-0008. Both
documents will be registered as confidential.

PRESIDING JUDGE EBOE-OSU]JI: And next, you say also the BBC --

MR KIGEN-KATWA: I'm sorry, Mr President. I pray that
KEN-OTP-0048-0118 being the Prosecution's transcript of Kass FM
transmissions, audio transmissions, be also produced as Sang's Defence
exhibit.

PRESIDING JUDGE EBOE-OSU]JIL: Any objection?

MR GARCIA: Ijust want to point out, your Honours, that this is
actually a BBC monitoring of the recordings of what would have been
stated, so it's not a Prosecution translation. It was disclosed to the
Defence. Once again, I think I -- once again, the witness has not given
any information on this particular BBC report, and I think it should be
marked for identification simply.

PRESIDING JUDGE EBOE-OSU]JI: The document is also admitted as the
next in the Sang Defence exhibits.

MR KIGEN-KATWA: I'm most grateful, Mr President.

THE COURT OFFICER: (Interpretation) Document KEN-OTP-00018 will
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1 bear reference number EVD-T-D-11-0009, and will also be known as
2 Exhibit number 9 presented by the Defence for Mr Sang.
3 PRESIDING JUDGE EBOE-OSUJI: Thank you.
4 Mr Katwa, you have six minutes remaining in the day.
5 MR KIGEN-KATWA: Thank you, Mr President.
6 Q. Mr Witness, I want us to go back to the Prosecution translation
7 of the broadcast which we now can say was made on 18 February 2007, and
8 I would like you to confirm a couple of things.
9 MR KIGEN-KATWA: Court officer if you could --
10 Q. Do you have it, Mr Witness? Mr Witness, I want you to go to --
11 to line 388. Are you there, Mr Witness?
12 A. Whereisit? Isitin this?
13 Q. No, that's not the one, Mr Witness. Here.
14 MR KIGEN-KATWA: Court officer, please.
15 With your permission, Mr President, I would like to see if the --
16 if the transcript could be corrected at page 121, line 9, where it says
17 that Mr Khan said some things which in fact it was me who said it.
18 Q. Now, Mr Witness, I want you to look at line -- I want you to look
19 at KEN-OTP-0102-0428, line 3 -- line 297, that is at page 8. If you
20 could go there, Mr Witness.
21 PRESIDING JUDGE EBOE-OSUJI: So are we looking at 0432 --
22 THE WITNESS: Page?
23 PRESIDING JUDGE EBOE-OSUJI: -- and not 0428?
24 MR KIGEN-KATWA: Mr President, we are looking at
25 KEN-OTP-0102-0432. That is page 8.
26
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1 Q. Mr Witness, are you there?

2 A. Page 8, yes.

3 Q. Iwantyou tolook at line 296. Are you there, Mr Witness?

4 A. 296? Yes.

5 Q. Now, Mr Witness, I want you to confirm that when you spoke with

6 the Prosecution, you told them that Mr Sang -- this is what you said so

7 that we have the exact words you used. For my learned friend in the

8 Defence -- in the Prosecution, it is paragraph 141 of the statement.

9 This is what you said, Mr Witness. Listen to me. (* Asread) "Normally,
10 Mr Sang would introduce a topic and then invite people to respond, when
11 people called -- when people called, Mr Sang would ask him to state his
12 name and where he comes from." Can you see that, Mr Witness, sorry, do
13 you recall having said that, Mr Witness, to the Prosecution?

14 A. Yes.

15 Q. Now, Mr Witness, I would like you to keep that -- what you told
16 the -- what you told the Prosecution in reaction to what is contained in
17 paragraph -- in line 296 to line 300, and I'll read it and then you'll

18 confirm if what I have read is correct. And -- Mr Witness, sorry, I have
19 to take you back, one moment, to page 8, page 7, can we see page 7, line
20 270, Mr Witness?

21 A. Page?7,2?

22 Q. 270.

23 A. 270, yes.

24 Q. Can you see that it is JS who is speaking?

25 A. Yes.

26
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1 Q. And that is Mr Sang. Now, I want to limit my interest to what is
2 at line 296 to 300, and this is what Mr Sang says: (* As read) "There
3 is -- there is no -- he said there is no -- okay, I do not understand
4 what he wants to say. That is okay. Somebody else here says, then the
5 name is missing. I have decided that if you do not write your name, I
6 will not read your work. I will not read the messages from people who do
7 not write their names because they are people who express strong and
8 sensitive opinions without writing their names. So if you do not write
9 your name, I will not read your work." Can you see that, Mr Witness?
10 A. That is line 296?
11 Q. Line 296 to line 3007
12 A. Yes, 296. Yes.
13 Q. Do you want me to read again, Mr Witness?
14 A. Yeah.
15 Q. Mr Witness, at 296, this is what Mr Sang says: (* As read) "There
16 is -- there is no -- he says that there is no -- okay, I do not
17 understand what he wants to say. That is okay. Somebody else here
18 says -- the name is missing. I have decided that if you do not write
19 your name, I will not read your work. I will not read the messages from
20 people who do not write their names because they are people who express
21 strong and sensitive opinions without writing their names, so if you do
22 not write your name I will not read your work." You can see that,
23 Mr Witness?
24 A. Yes.
25 Q. Mr Witness, you will confirm that is consistent with what you
26
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1 told the Prosecution, that Mr Sang would insist that somebody gives his

2 name before he expresses an opinion at the station, isn't it?

3 A. Yes.

4 Q. Now, Mr Witness, I also -- I want you to move on to page 10 and

5 that is KEN-OTP-0102-0434. Are you there, Mr Witness?

6 A. 10,0?

7 Q. Just page 10, line 388?

8 A. 388, yes.

9 Q. Mr Witness, just follow it with me, just confirm this is what
10 Mr Sang says again. You can see at line 384 that it is Mr Song speaking,
11 JS, can you see that?
12 A. Yes.
13 Q. Please confirm this is what Mr Sang says: (* As read) Somebody
14 here says -- I do not know who this is because there is no name, I'll not
15 read it. Geoffrey Turkot (* phon) from Jangoi (* phon) says that ODM
16 Kenya should not be included because we can see that Kalonzo cannot be
17 trusted. He says he should not be included in coalition, and then goes
18 on to say I want you when you're writing to start with your name first on
19 or indicate it at the end because it is polite to do so." You can see
20 that, Mr Witness?
21 A. Yes, your Honour.
22 Q. Mr Witness, could you confirm that to the best of your
23 recollection, Mr Sang would insist on people giving a name before they
24 would be allowed either to speak or to have their short messages read or
25 to have their e-mails read?
26
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Witness: KEN-OTP-P-0268 (On former oath) (Private Session) Page 129
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A. Tthink yes.

Q. Thank you, Mr Witness. I would like you to go back one small
moment to page 9. Page 9 is KEN-OTP-0102-0433. And, Mr Witness, I would
like to take you to line 337. Are you there Mr Witness? Line 337.

Starting with the word "Maralan" (* phon)?

A. Yes, yes.

Q. Mr Witness, I would like to read to you what Mr Sang -- can you
see at line 330 that it is Mr Sang speaking?

A. 330, hmm, yes.

Q. Now, Mr Witness, I want to read the statement from line 335 for
context. Could you confirm this is what it says: "With ODM Kenya,

ODM Kenya should not be given things separately.” Can you see that,
Mr Witness?

A. Yes, yes.

Q. Okay. I'm going on to -- he says (* As read) "You should --
you -- you should teach us more about this because there are talks of
power sharing, ] Arap Tuwat (* phon) from Maralan says that we need to
know more. Thank you very much. I think when Grace comes tomorrow with
the lawyers, they will tell us more about grand coalition. They will
tell us what it means, how it will work, and what the law says about it.

So let's leave that to Grace who will educate you in the programme on
lawyers." Can you see that, Mr Witness?

A. Yes.

PRESIDING JUDGE EBOE-OSU]JI: Mr Kigen-Katwa, I'm afraid you will

have to repeat this part tomorrow because I've received a note that we
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Questioned by Mr Kigen Katwa

were out of tape. Indication of one minute ago so I do not know whether
we've breached that one minute. And you read on something that's not
recorded. So why don't we leave it here for today and when we start
again tomorrow you can pick it up from here. You can retrace your steps
from this part.

MR KIGEN-KATWA: Thank you very much, Mr President. Il resume
tomorrow.

Thank you very much, Mr Witness.

PRESIDING JUDGE EBOE-OSUJI: We have come to the end of today's
proceedings and the blinds will come down and the witness be let out of
the courtroom.

Witness, we will see you again tomorrow and please do not discuss
your testimony overnight. Thank you.

THE WITNESS: Yes.

(Closed session at 4.06 p.m.) Reclassified into open session

THE COURT OFFICER: (Interpretation) We are in closed session,
Mr President.

PRESIDING JUDGE EBOE-OSU]JI: Thank you. Please escort the
witness out of the courtroom, then.
(The witness stands down)

PRESIDING JUDGE EBOE-OSUJI: Court will rise.

(The hearing ends in closed session at 4.07 p.m.) Reclassified into open session
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