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(The hearing starts in open session at 10.37 a.m.)10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, please announce the case for the day.15

THE COURT OFFICER:  Good morning.  Situation in the Republic of Kenya in the16

case of The Prosecutor versus William Samoei Ruto and Joshua Arap Sang, case17

reference ICC-01/09-01/11, and for the record we are in open session.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.19

Appearances remain the same?20

MR OMOFADE:  Mr President, just a minor change in the Prosecution team.21

Mr Lucio Garcia is no longer part of the Prosecution team this -- today and22

Ms Grace Goh has replaced Ms Suljanovic as the case manager.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.24

Defence?25
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MR KIGEN-KATWA:  Mr Sang's team remains the same, but with your permission,1

Mr President, our legal assistant will step out briefly and come back.  Thank you,2

Mr President.3

MR KHAN:  No changes, Mr President, and good morning.4

PRESIDING JUDGE EBOE-OSUJI:  Thank you.5

MR NARANTSETSEG:  The same, your Honour.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.7

We're starting briefly in open session to take up a matter that has been brought to our8

attention by the VWU.  It has been brought to our attention that the witness9

currently on the stand -- efforts are also being made by some people to reveal the10

identity of the witness on the stand, and this is something that the Chamber thinks11

should be brought to the attention of the parties on both sides for brief12

submissions - brainstorming, if you like - on this matter.13

The question specifically becomes this:  If this continues, this effort at threatening14

and unmasking identity of witnesses, can we in good faith continue to hear the15

evidence of protected witnesses in public sessions?  That's one matter I'd like us to16

discuss just for ten minutes.17

Prosecution?18

MR STEYNBERG:  Thank you, your Honours.  If I may address you on this issue, it19

is obviously -- well, it is a matter which has come to our attention as well and it is20

obviously a matter of grave concern.21

For the moment my submission is that we can continue to deal with it as we have22

been doing, but what we will request is that the Chamber grant us, the Prosecution, a23

little bit more latitude in deciding what can be dealt with in private session versus24

public session.25
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We understand the importance of the publicity of these trials and this is important to1

the Prosecution as well and not only to the Defence, but when we are forced to go in2

and out of public sessions repeatedly the potential for errors and slip-ups greatly3

increases, which with the best of will we can try to minimise, but being humans - the4

witness being human, the Court staff being human - we expect that somewhere along5

the line mistakes will be made.6

So our request is that a little bit more latitude be given so that, if certain questions7

might be put in public session but are a part of a lead-up to a matter which requires8

privacy, then we should avoid if possible having to go in and out of private session9

for individual questions, and that the solution would be to allow private session to be10

held in chunks, as it were, to deal with aspects of evidence, to be ameliorated by the11

subsequent publication of public redacted transcripts.12

Our submission is that that would strike the necessary balance between the need for13

publicity and the imperative to protect witnesses, particularly in the light of what14

would appear to be concerted efforts to unmask witnesses which, in the Prosecution15

view, is a thinly veiled attempt at intimidation which the Chamber in our respectful16

submission needs to guard against.  Thank you, your Honours.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?18

MR KIGEN-KATWA:  Mr President, on our part the first thing that we wish to say is19

that my client, Mr Sang, and my team has done everything possible to make sure that20

there is compliance with all the proscriptions and requirements of the Court to protect21

the witness and the family members.  My client would be extremely aggrieved if he22

were to be prejudiced as to his right to public hearing on account of issues relating to23

third parties which have nothing to do with him.24

Secondly, Mr President and your Honours, we pray that in considering this issue the25
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Court bears in mind that the circumstances relating to the likelihood of the prejudice1

to the witness and their families could also be on account of the Prosecution's2

handling of the investigations and the witness, and the Defence should not be placed3

in a situation where they are prejudiced when it has not been determined who is to4

blame and when that blame could quite easily be in the hands of the Prosecution.5

For those reasons, Mr President, we strongly urge that these proceedings be6

conducted in the open so that Mr Sang's right to be heard, to have his case understood7

by the public and his right to be able to investigate and to get witnesses is not8

prejudiced.9

Thank you, Mr President and your Honours.10

PRESIDING JUDGE EBOE-OSUJI:  Would your submission then be that it does not11

matter that there may be, as you put it, third parties who might be trying to unmask12

the identity of protected witnesses, who might be threatening protected witnesses?13

It does not matter that those would be third parties doing this, regardless the14

proceedings must still be held in public?  Is that your submission?15

MR KIGEN-KATWA:  Mr President, may I qualify then my submissions to this effect.16

First of all, to be fair, I could understand if there are concerns in respect to the witness17

and their families, and my submissions would be that the Court do please balance the18

rights of my client and what the Prosecution are seeking to obtain, being closed19

sessions, and the sessions and the interest of the witness and the family.  And,20

Mr President, we would pray that that be on a case-by-case basis, it should not just be21

an open-ended cheque that the Prosecution are entitled to conduct these -- to have22

these proceedings conducted in closed session or by way of multiple ex parte23

processes to our exclusion.24

Mr President, may I also say that my client's position is that the publicity of redacted25
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transcript is not a cure to his right to public hearings.  He does not accept that merely1

because a transcript -- a transcript would be made public, it could allow for him to2

forfeit his right to public hearing.  He would still insist on public hearing,3

Mr President and your Honours.4

PRESIDING JUDGE EBOE-OSUJI:  The balance you speak of, has that not been5

struck if the intention of the Court -- and of course the Prosecution and Mr Steynberg6

himself has said, as far as he's concerned, efforts must continue to be made to hold as7

much of the proceedings in public as possible, subject to the need for greater latitude8

for them to go into private sessions to discuss certain of the evidence.  And if the9

Court has been minded to do that, hold as much of the public -- of the testimony in10

public session, yet efforts are being made by some people to figure out the identity of11

the witnesses and publish the identity, are you saying that a balance would not have12

been struck if the Court has now to increase measures to protect witnesses?13

MR KIGEN-KATWA:  Mr President, I -- my position is that the greater latitude that14

the Prosecution is asking for is something that we are opposed to.  It is our position15

that in every instance they need to come before you and make the request and justify16

the reason why they should be allowed to go into private session, as opposed to an17

open-ended permission that they have been given latitude so they can invoke it from18

time to time.  We would pray that at every instance they justify and ensure that they19

have grounds to deserve that accommodation from you.20

PRESIDING JUDGE EBOE-OSUJI:  Is -- is -- or are the efforts to unmask identity of21

protected witnesses, is that not enough justification to go into a heightened measure22

of protection for protected witnesses while they're testifying in the courtroom?  Is23

that not enough justification in the circumstances of these sorts of threats being made?24

MR KIGEN-KATWA:  This is an issue I have expressed my position about,25
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Mr President, and I reiterate it and ask for your excusive.  It borders on being1

unreasonable.  But it remains my position, Mr President and your Honours, which is2

shared with my client, that the fact that there are efforts to unmask identity is not a3

reason to increase protective measures because, Mr President, it is inherent in the4

request for protective measures that efforts would be made to unmask.  So the mere5

fact that people are exercising that option that the Prosecution anticipated, in6

requesting for protective measures, is not a reason.  They shouldn't waive at any7

moment an effort saying that this witness, is it a man, or a woman, or otherwise.8

The mere fact that somebody has tried to identify who this person is, is not a reason9

for heightening protective measures.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.11

Mr Khan.12

MR KHAN:   I'm grateful, Mr President, your Honours.  It's of course worrying13

news and we are very much in the dark by the rather general comments made by the14

President.  That said, we're grateful for the opportunity to address the Bench.15

The first aspect before I deal with the substance of the response, because we have16

some experience of the press in Kenya, and I'd ask the Bench to make it crystal clear17

that there is no suggestion whatsoever that there's been any attempt by this Defence18

team representing William Ruto to do anything other than comply to the maximum19

with all orders of the Trial Chamber and all the duties and responsibilities that flow20

from being officers of this Court.21

Your Honour, in relation to the substance, it also repays, in my respectful submission,22

to recall that, both in our opening and prior to commencement of trial, in public press23

statements in Kenya, Mr Ruto, and myself on his behalf, on his instructions, have24

beseeched the people of Kenya, the press of Kenya, to act responsibly.  The exact25
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words were "to give ICC space to do its work."  And all witnesses, of course, should1

feel free to come here and speak the truth.2

Your Honours, we would be vitriolic in our criticism of any attempts to go suborn or3

go behind the orders and authority of the Trial Chamber.  That said, your Honour,4

we do have information, as I've said on a number of occasions, that certain witnesses5

have been promised that they can lie with impunity before this Court in closed6

session and there are intermediaries - and I can address you in ex parte session - that7

we have information about that have been part of that conspiracy and that8

organisation.  And, your Honours, we say the Court needs to be very alive to the9

danger that perhaps third parties and other intermediaries may be doing exactly that10

which the Defence do not want, which is to interfere with the proper administration11

of justice.  And, your Honour, that of course would have exactly what they want,12

that the truth will stay within these four walls, subject to transcripts later on being13

released.  And the reality is this, your Honour - I've touched upon it before - a14

vast -- millions of people of Kenya do not know English.  The transcripts in paper in15

The Hague are of no utility to them. There will be no interest later on in reading16

those transcripts for many ordinary people of Kenya.  What they're interested in is17

knowing whether or not the person they elected is actually responsible for these18

crimes.  And, your Honour, we say we have an interest in unmasking what we say19

are lies in public.  We do not want it in closed session.20

The question, therefore, what does the Court do in these circumstances?  Your21

Honour, anybody who violates knowingly, wilfully, an order of the Court,22

particularly where it comes with any area to do with witness protection, should be23

prosecuted.  So that's the first aspect.  I haven't seen any newspaper article - and I24

have various alerts and all the others regarding this witness in the press - but, your25
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Honour, anybody -- of course, the Prosecutor have a mandate - I'm sure they will use1

it wisely - to prosecute anybody who's done that but, your Honour, that's not even the2

end of the story.  Because in order to encroach upon a statutory right to a public3

hearing, the Court really need to ensure that no lesser safeguards are necessary.4

(Redacted).  That act, in fact, was the5

drastic, according to the jurisprudence of this Court, the drastic, the extraordinary6

measure taken to ensure that witness's protection.7

PRESIDING JUDGE EBOE-OSUJI:  Let's stay away from close discussion of the8

witness and speak about the trend that --9

MR KHAN:  Well, your Honour, I think, as I've said, all we can do from the Defence10

is deprecate any attempts by any bloggers, social media, journalists, third parties that11

are trying to get behind this process because it's prejudicial.12

Your Honour, we mentioned a couple of days ago there was a European-looking13

gentleman that was looking around the -- trying to look round the screen.  Now,14

whether it was curiosity or whether it was something more, I know not.  But, your15

Honour, we're not part of that.  And what we ask the Court to do is to be very wary16

in granting latitudes that deal with a right that we have, and we say that the proper17

action that we would support is to -- and if I can use my old headmaster's expression,18

come down like a ton of bricks on anybody that is breaching the Court orders in that19

regard.  So Article 70 can be used and the people of Kenya, the journalists, should20

know that the Court have these powers.  It's not toothless in that regard.  And, in21

addition, it's prejudicing the Prosecution, it's prejudicing the victims, it's prejudicing22

the Defence, and it's contrary to what we all want and it's why Mr Ruto is here and23

not in Nairobi, which is his desire for a fair trial.  And your Honour, that's what we'd24

ask, but having a hearing in closed session, we really are very much against it because25
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we want these allegations to be uncovered in public.  We've suffered the allegations1

in public long enough.2

PRESIDING JUDGE EBOE-OSUJI:  And I ask you the same question I asked3

Mr Kigen-Katwa.  Before I do that, I need to say here that there is at all no suggestion4

that any counsel involved in this case might be complicit in the trend we are talking5

about, no --6

MR KHAN:  I'm grateful, your Honour.7

PRESIDING JUDGE EBOE-OSUJI: -- but the question is, regardless of the source of8

these activities, should we ignore the need to protect witnesses simply because we do9

not know who the culprits are or that there may be -- or that it is proven if that is the10

case that these are third parties, nevertheless we should still proceed in public despite11

the risk and the obvious trend.12

MR KHAN:  I hear what your Honour says, but in my respectful submission there's13

a critical issue that needs to be addressed, which is the issue of causation.  The14

witness already is subject to protective measures, the quite extensive protective15

measures by way of pseudonym, voice distortion, and all the rest.16

Your Honour, we don't know, I have no details.  Your Honour, if I'm privy to the17

details, of course I can look into it and give my own suggestion on the actual facts, but18

without that benefit what I will say is this, that there are many potential ways in19

which individuals can learn about or seek to inquire about the identity of a witness if20

they're intent on creating mischief, and it starts from investigators in the Prosecution21

on the ground, the OTP, to the Registry, to the Chambers, to the Defence, to the public,22

to third parties, to hackers, and the rest.  There's a whole variety of measures.  And23

what the Court needs to be satisfied, in my respectful submission, that the already24

very heavy measures are not sufficient to prevent this witness being in jeopardy, and25
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in that assessment it is relevant to bear in mind where the witness is.  And, your1

Honour, that's part of the balancing exercise in deciding whether or not hearings2

should be in closed session because, in reality, the Defence should not be punished3

because of a breach of a third party and we say we are punished --4

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, can you look at Article 68(1) --5

MR KHAN:  Yes, your Honour.6

PRESIDING JUDGE EBOE-OSUJI: -- of the Statue.7

MR KHAN:  Yes.8

PRESIDING JUDGE EBOE-OSUJI:  "The Court shall take appropriate measures to9

protect the safety, physical and psychological well-being, dignity, and privacy of10

victims and witnesses."11

So far, so good.  Does it say in there that these measures would be taken or are12

appropriate only when threats are from a particular source?13

MR KHAN:  Your Honour, no, but in assessing when to apply Article 68 and to what14

extent measures are needed, it must be read together, we say, with the rights of an15

accused in Article 67 and elsewhere.16

PRESIDING JUDGE EBOE-OSUJI:  And you're quite right, you're quite right on that.17

We're talking here about appropriate balance, and the question I asked18

Mr Kigen-Katwa again comes back to you.  When the Court's desire has been to hear19

as much of the testimony as possible in public sessions, but while that is going on20

some individuals somewhere are busy trying to collate information, go behind21

protection -- protective measures to unmask the identity of witnesses, are we to22

ignore that and proceed?23

MR KHAN:  Not a bit of it, your Honour.  It would be -- it would be terrible to24

ignore it, but your Honour we say that Article 68 of course must be read reasonably.25
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The Court, of course, take numerous measures to ensure that Article 68(1) has been1

adhered to.  From familiarisation meetings, we even meet the witnesses in advance,2

to the protective measures that are ordered in court, to VWU presence, there's a whole3

raft of measures that ensure that Article 68(1) is actually protected.  Your Honours4

have seen how witnesses are being questioned and that their well-being and dignity5

has been preserved at all times.6

But, your Honour, in assessing the necessary measures, we say it is important to look7

at the core rights of the Defence.  It is important to look at the core rights of the8

Defence, and your Honours if third parties can do acts that frustrate those rights then9

the Court must be cognisant of them.10

So then what should the Court do?  Your Honour, I've said before - and I do with11

respect emphasise it, it's an important point - investigations are required.  The Court12

of course would be loathe always to engage in knee-jerk reactions that there's cause13

and effect - there's a cause regarding attempts to inquire regarding identity and the14

effect is curtail the rights of Defence to a public hearing - without further15

investigations regarding how these mischief-makers -- what attempts are being made16

and does it relate to the public portions of the testimony?17

PRESIDING JUDGE EBOE-OSUJI:  Let me -- Mr Khan, let me -- there seems to be a18

certain conception and I do not want to characterise it either "mis" or "pre;" a19

conception that the matter of public hearing is only exclusively in the interest of the20

Defence.  I'm not sure that that proposition is accurate.21

One could see the interests of the Defence in the matter in a big way, but one would22

think that it is in the interests of justice generally.  That includes the interest of the23

Prosecution, because as well during the case for the Defence it will be in public, in24

theory we hope, and Defence witnesses would also testify, the Prosecution25
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investigators would also and people who are interested on that side of the case would1

also be listening in public and doing the same things you would want to do when2

Prosecution witnesses are testifying in public.3

So it is in the interests of justice and we all know it and that's what we want to do and4

that's not the concern really.  The concern is this trend of some people, whoever they5

are, who are trying to do this.  That's the concern.6

It's now past 11.  If you can have two more minutes and wrap it up, so we can call in7

the witness.8

MR KHAN:  Yes.  Your Honour, I think it was yesterday where I mentioned about9

the activities of certain parties in Kenya to raise the temperature.  I can't remember if10

it was in open or closed and so I'll say no more than that, but I referred to the11

activities of third parties in Kenya trying to up the ante.12

Now, everything must be looked at holistically.  In relation to this particular matter13

I'm of course handicapped in the sense that I don't know more, but your Honours I14

would ask the Court to be of course as always vigilant in checking whether or not the15

cause of the information is from the witness alone, or whether or not it is corroborated16

by VWU, and proper investigations are needed to make sure that actually what is said17

to be the case actually is the case and individuals are not seeking to get protective18

measures for reasons that don't withstand scrutiny.19

Your Honour, if these measures are successful and we end up going into closed20

session for this witness, I do - without a crystal ball, of course, without the wisdom of21

Cassandra - predict that this will become the normal course of events, because those22

people that are playing these games will continue and we will be frustrated.23

So the right action is to investigate these people, find out what's happened and24

prosecute them as necessary.25
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PRESIDING JUDGE EBOE-OSUJI:  All right.  Mr Khan, we will leave it there for1

now.2

MR KHAN:  I'm grateful.3

PRESIDING JUDGE EBOE-OSUJI:  It's 5-past-11.  Now we should -- can -- I don't4

need to hear from you, Victims Counsel, please on this one.  We have to move5

quickly.  I think the points were made.6

We will be rising for lunch at 12 today.  As you know, we started on -- there was the7

request that we started later, as we've done today, in order to accommodate the8

logistics of another case that's also another important case that's taking place today.9

We will rise at 12 for lunch, but we will be sitting to 5 o'clock today.  Hopefully we10

can cover ground in that time, but for now we will bring down the blinds and call in11

the witness.12

MR KHAN:  Your Honour, while that's being done, perhaps a request could be13

given that air-conditioning does not turn off at 4 p.m., but should continue until 5?14

Otherwise, the last one hour becomes rather oppressive in many senses.15

PRESIDING JUDGE EBOE-OSUJI:  If they turn it off, you can tell us.  It's a good16

thing you're not wearing your wig.17

(Closed session at 11.06 a.m.) Reclassified into open session18

THE COURT OFFICER:  We are in closed session, your Honour.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.20

Please bring in the witness.21

(The witness enters the courtroom)22

PRESIDING JUDGE EBOE-OSUJI:  Witness, welcome back.  We will continue with23

your testimony today and the Prosecutor will continue with the examination-in-chief.24

You are still under oath, and also remember what advice was given to you before25
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about listening carefully to the questions, understanding the questions and answering1

them to the best of your ability and recollection.  Thank you.2

We now go back into private session.  I think, Mr Omofade, we were in private3

session yesterday?4

MR OMOFADE:  Your Honour, we were.  Just in an attempt to have as much5

publicity of proceedings as possible, I might be able to deal with a few matters in6

open session and then I'll be impelled to go into private session thereafter.7

PRESIDING JUDGE EBOE-OSUJI:  You are now requesting that we move into the --8

MR OMOFADE:  Open session.9

PRESIDING JUDGE EBOE-OSUJI: -- open session?10

MR OMOFADE:  Open session, your Honour.11

PRESIDING JUDGE EBOE-OSUJI:  All right.  We go into open session.12

(Open session at 11.09 a.m.)13

PRESIDING JUDGE EBOE-OSUJI:  Witness, you are -- we're now in open session,14

but your voice distortion is still in place and your face is also not visible to the public.15

As you answer questions now, be careful to not inject personally identifying16

information into your answers, especially when the Prosecutor's question is easier to17

deal with by a simple answer.18

Often what happens is the lawyer, either the Prosecutor or the Defence, may ask a19

witness a question they think is safe to ask the witness in open session and the20

witness will give that answer, but in the bid to elaborate on it may then inject21

personal information that the questioner did not anticipate.  Be careful about those22

sorts of things.23

Thank you.24

WITNESS:  KEN-OTP-P-0326 (On former oath)25

ICC-01/09-01/11-T-45-Red-ENG WT 09-10-2013 14/99 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0326

09.10.2013 Page 15

QUESTIONED BY MR OMOFADE: (Continuing)1

Q.   Good morning, Mr Witness, and welcome back.2

A.   Good morning.3

Q.   We left off yesterday, if you recall, when I was asking you questions about the4

lead-up to the elections on 27 December 2007.  Do you remember talking about that?5

A.   Yes.6

Q.   Do you remember 27 December itself, 2007?7

A.   It was a voting day in Kenya and Kenyan citizens were voting, and it came to a8

time when the ODM leader went to vote at his Langata constituency at a polling9

centre called Old Kibera.  Unfortunately he found his name missing on the register10

of voters and it had to take time and the Electoral Commission body had also to come11

and intervene and -- through public press and demand, because he has been a12

long-time voter in that region in that same, same polling station and people are13

wondering why was his name missing in the register of voters.14

In fact there were a lot of tensions, so the Chairman of the Electoral Commission, Mr15

Samuel Kivuitu, had to say that he should just vote whether the name is also missing16

in the register and he voted. (Redacted)17

(Redacted)18

(Redacted)19

Q.   And without telling us how you voted, what time did you cast your vote on the20

27th?21

A.   I cast my vote at around 8.30.22

Q.   And just taking you back a bit, you mentioned the name of the Chairman of the23

Electoral Commission.  Could you repeat his name for the transcript, please?24

A.   Samuel Kivuitu.25
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Q.   And could you spell that, please?1

A.   Samuel is S-A-M-W-U-E-L (sic).  Kivuitu, K-I-V-U-T-I (sic).2

Q.   And do you know when the results of the election were announced?3

A.   The results were -- presidential results or parliamentary, please?4

Q.   Well, let's start with the first results that became public.  Do you know which5

ones they were and when?6

A.   The results started getting as early as midday -- midnight of the 27th, early7

morning of the 28th and part of 29th, 30th, and the presidential was announced on8

31st, at around some few minutes to 7 p.m.9

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, forgive me for being a bit10

fastidious here, but the spelling of "Samuel," can we verify that? This may seem like11

a small matter until you start searching for something on the transcript.12

MR OMOFADE:13

Q.   Mr Witness, Samuel, is it Samuel in the usual biblical spelling or is it a different14

spelling of Samuel?15

A.   It's just the one in the biblical.  It's not a different Samuel.16

Q.   I assumed so.  I believe the transcript will correct itself.17

PRESIDING JUDGE EBOE-OSUJI:  Good.18

MR OMOFADE:19

Q.   Witness, would it be fair to say that the presidential results were announced20

last?21

A.   Yes.22

Q.   You've told us that the presidential results were announced on the 31st.  Let's23

step back a bit.  On the 30th, how did you spend that day?24

A.   Part of the 30th, I was at KICC and I could also move back to (Redacted)25
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(Redacted).1

Q.   And just for the record, the acronym "KICC," what does it stand for?2

A.   Kenyatta International Conference Centre.3

Q.   And why did you go to the KICC?4

A.   KICC was the presidential tallying centre, and I went there to see how the5

results were being tallied.6

Q. And did you, in fact, see how the results were being tallied?7

A.   We could see on the board.  I could see on the board because they had a very8

big screen to reflect.9

Q.   And could you help us, please, with the --10

PRESIDING JUDGE EBOE-OSUJI:  One second.11

Witness, I will urge you to now try and limit your answers as much as possible to just12

only the information the Prosecutor is asking in the question.  For instance, if he asks13

you a question:  "Are you sitting down now?"  It would be enough to say, "Yes" and14

not "Yes, because I know I'm sitting on a chair," something like that.  If you say "Yes,"15

and then he asks you a follow-up question, then answer that.  But let's just leave16

your answers to "Yes" or "No," if you can.  It will be up to him to ask you other17

questions.  Thank you.18

MR OMOFADE:  I'm grateful, your Honour.19

Q.   Could you help us with the number of people that were present at the KICC20

that day, on 30 December?21

A.   I cannot say that it was a certain number, but there were a number of people22

and there were many -- more so, there were returning officers from other regions.23

There were also presidential tallying agents from both parties, the PNU and ODM.24

There were representatives from the Electoral Commission body, like commissioners.25
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And there were also media bodies doing the coverage, and even some other people1

who came to view what is happening.2

Q.   Would it be correct to say that there were also party supporters from both sides3

who were just curious about the outcome of the results?4

A.   Yes.5

Q.   And how big is the KICC?  Could you describe the size of that building?6

A.   KICC, I cannot estimate the size of the compound, but it has got ample space in7

the -- around the building in front.8

Q.   What do you mean by "humble space"?9

A.   There -- the space can accommodate people.10

Q.   A large number of people or a small number of people?11

A.   A large number of people.12

Q.   In any event, could you tell us what happened, if anything, while you were at13

the KICC?14

A.   At the KICC, what happened, most of the members of parliament who have15

been already declared the winners had also travelled back to Nairobi, and they were16

also curious to know the presidential result and people were curious to know why it17

has been delayed, and they could request the Electoral Commission body to announce18

because it was symbolising from every corner the way even the members of19

parliament have been elected and the votes they have got and the reflections of the20

presidential votes from other constituencies.  So they were wondering why the21

Electoral Commission body had not declared the winner, and by that people were22

charged and they were very angry and they were trading accusations about the23

Electoral Commission body.  And there could be several press conferences held by24

different members, and even the Electoral Commission body had to hold some press25
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conference to brief the people why they have delayed -- why they had delayed the1

result, and people are very curious to know.2

Q.   You say, "people were charged and they were very angry."  Was there any3

violence?4

A.   Actually, from the way people voted and the way they had expected the result,5

it could easily be known which party has won and so they were asking themselves6

why the Electoral Commission delaying to announce the winner.7

Q.   And how did they react?  How did the people react as a result of their concern8

about the winner's name not being announced?9

A.   Actually, that evening before the -- some few minutes before the result was10

announced, the policemen started removing the people who were at the KICC to11

move out.  And just some few minutes the police commission and the police team12

came and picked the chairman that arrived with him to the State House and just less13

than ten minutes they declared the then-sitting President to be the winner of that14

election.  And from there the violence just broke up because they had not expected15

the result.16

Q.   And while you were at the KICC, did you see any of the Pentagon members?17

A.   Yes.18

Q.   Could you tell us which ones you saw?19

A.   Raila Odinga, William Ruto, Charity Ngilu, Najib Balala, Musalia Mudavadi,20

Joseph Nyagah.21

Q.   In fact, all of them --22

A.   All of them --23

Q. -- at the KICC?  And just for the transcript, Witness, they were all of them at24

the KICC?25
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A.   Yes.1

MR OMOFADE:  And Mr President, I think at this stage we probably need to go into2

private session.3

PRESIDING JUDGE EBOE-OSUJI:  We go into private session.4

(Private session at 11.29 a.m.) Reclassified into open session5

THE COURT OFFICER:  We are in private session, your Honour.6

MR OMOFADE:7

Q.   Witness, I would now like to ask you about the day after the 30th, which is the8

31st.  Where were you on 31 December 2007?9

A.   I was at (Redacted)-- at -- I was at (Redacted).10

Q.   I understand your difficulty, Witness.  I've made the same mistake myself.11

What time did you get to (Redacted)?12

A. (Redacted).13

Q.   And do you mean (Redacted)--14

A. (Redacted).15

Q.   Who else was at (Redacted) on that day, could you tell us?16

A.   There were a number of people.  There were a team of the National Elections17

Board for the ODM party.  There were member of parliaments who have been18

elected.  There were staffs of ODM party.  There were also Pentagon members and19

party supporters, some of the press who could come to get the information.20

Q.   Were there a large number of people converged there that day?21

A.   Yes.22

Q.   And where were you in the -- (Redacted) -- were you?23

A.   I was at the (Redacted)24

(Redacted)25
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Q.   And were you there (Redacted)1

A.   Yes.2

Q.   And did you have cause to talk to any (Redacted) that day?3

A.   Yes, I talked to a number of them.4

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, again, not to interrupt you.  Do you5

have difficulty with certain information that was given in the open session, redaction6

requests, things such as the -- (Redacted)7

MR OMOFADE:  Indeed, your Honour, the -- well, the fact that (Redacted)8

(Redacted)9

Indeed, your Honour, I think (Redacted) might be a difficulty.10

PRESIDING JUDGE EBOE-OSUJI:  And also (Redacted)11

(Redacted)12

(Redacted)13

(Redacted), and I haven't seen it.  So that's why I tell you now.14

MR OMOFADE:  Your Honour, I'm grateful.  I can only imagine that the very15

arduous team behind me are making notes.  I have a few notes here myself that I've16

made. The (Redacted) was certainly one of them, but we have taken notes of those.17

(Redacted)18

(Redacted)19

(Redacted)20

MR OMOFADE:  Would your Honour mind if I confer briefly?21

I'm grateful, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  You may proceed.23

MR OMOFADE:24

Q.   You were telling us, Mr Witness, that you had cause to speak to a number of25
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(Redacted) on that day.  Do you recall -- do you recall which ones you1

spoke to, or spoke with?2

A.   I can't recall, but I spoke with a number of the (Redacted).3

Q. Did you see the (Redacted) on 31 December (Redacted)?4

A.   Yes.5

Q.   And when you saw her, what was she doing that day?6

A. (Redacted).  She could -- she was meeting with different people at different7

times because there were a number of people coming in and out, in and out, to meet8

with her.9

Q.   Do you know if she met with any of the Pentagon members?10

A.   Yes.11

Q.   And could you tell us which ones she met with, to your knowledge?12

A.   She met with Mr Joseph Nyagah.  She also met with Mr William Ruto.  She13

also met with Madam Ngilu.  She also met with Raila.14

Q.   And you've told us that the press were also present.  Was there a press15

conference on this occasion?16

A.   Yes.17

Q.   Were you present when the press conference was held?18

A.   Yes.19

Q.   And do you know which -- well, were there any Pentagon members that20

addressed the press on that day?21

A.   Yes.22

Q.   Could you help us with which ones you recall?23

A.   Mr Raila Odinga addressed the press and the secretary-general of the party also24

addressed the press, Mr Nyong'o, and Mr Ruto also addressed the press and some25
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other officials.1

Q.   And do you recall what the general message to the press was on that day?2

A.   It was about the delay of the election result and of which they were a bit3

suspicious on what was happening and why has it not been announced.4

Q.   Did you see Mr Ruto himself on that day addressing the press?5

A.   Yes, I did.6

Q.   And do you recall what he said when he addressed the press, if anything?7

A.   I don't recall the exact words, but he was stressing on the election results delays.8

Q.   Did you see Mr Ruto doing anything else while you were (Redacted) that day?9

A.   He also left and he had to -- he went to (Redacted)10

(Redacted)11

Q.   Did you see them talking together, Mr Ruto with (Redacted)?12

A.   Yes.13

Q.   Did you hear what they said?14

A. (Redacted), I heard Mr Ruto telling (Redacted)"I15

might be back sometimes."  And after that (Redacted)16

(Redacted), and told (Redacted) there17

is money needed by Mr Ruto.18

Q.   Could you spell the name you mentioned there? You mentioned a name,19

(Redacted)20

A.   No, it's number 4.21

Q.   And if it's number 4, just for the transcripts -- it's number 4.  Witness, just to22

remind you that I'm asking you questions about what happened on 31 December for23

the time being.  Do you remember how -- well, I'll ask you again:  When was the24

result of the election announced, the presidential results?25

ICC-01/09-01/11-T-45-Red-ENG WT 09-10-2013 23/99 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0326

09.10.2013 Page 24

A.   It was announced on 31st, in the evening.1

Q.   So how long did you stay (Redacted) on that particular day?2

A.   I spent most of the time at (Redacted) and part of it I -- I also spent at the3

KICC.4

Q.   And this is the day, of course, that -- where you told us earlier that there was a5

large crowd of people at (Redacted); is that correct?6

A.   Yes.7

Q.   Including with the press?8

A.   Yes.9

Q.   Now, do you recall where you were the following day?  This would be 110

January 2008, New Year's Day.11

(Redacted)12

Q.   And do you recall what time you got to (Redacted) on that day?13

A. I went in the morning, (Redacted).14

Q.   On that particular day do you know if any members of the Pentagon (Redacted)15

to (Redacted)?16

A.   Yes, (Redacted).  The whole Pentagon team (Redacted).  The already-elected17

member of parliament (Redacted) and they had a media press conference and the18

ODM presidential candidate had to -- he condemned about the result that was19

announced and he said he will not agree and ODM as a party will not agree what has20

happened to them.  And he also said that people will not get back.  Kenyan people21

have spoke and their voice must be heard and they should not be denied their right as22

the citizens of Kenya.  And he said that he will not go to Kenyan Court because he23

doesn't trust the justice system in Kenya.  And he said that ODM is going to24

fight -- forward the matter, the case, to the International Criminal Court, and he also25

ICC-01/09-01/11-T-45-Red-ENG WT 09-10-2013 24/99 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0326

09.10.2013 Page 25

said that we are going -- the people of Kenya are going to have a peaceful1

demonstration, to march and condemn about the just-announced result, and he called2

all ODM supporters, all ODM members, all the citizens who were aggrieved3

by -- with the result which was announced, and also the secretary-general of the party4

also gave a press brief about the matter.  And during that time the war5

had -- post-election had started almost in different regions, people had started dying.6

There were a lot of damages and looting by that time.7

Q.   Okay.  We'll come back in a minute to the violence that broke out following the8

elections, but how accurate is your memory concerning this particular press9

conference you've spoken about, the date of the press conference you've spoken10

about?11

A.   My memory, I can recall there was a press conference after the election result12

had been announced, and there are previous press conferences before.13

Q. This press conference that you said Raila Odinga addressed the media, (Redacted)14

(Redacted)15

(Redacted)16

Q.   Are you sure it was -- sorry.17

PRESIDING JUDGE EBOE-OSUJI:  I didn't mean to interrupt you again.  Just so18

that the record is clear, at line -- at page 28, line 9, I see the appearance of19

"post-election."  I do not know if that appears there as an adjective or if it is meant to20

be a complete noun.21

MR OMOFADE:  Your Honours, I was going to come back to the issue of22

post-election because I think the witness, to be fair, also said people started dying, but23

I'll ask him what he meant.24

Q.   Witness, when you said "post-election," what did you mean by "the25
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post-election had started in different regions"?1

A.   There were chaos which had already resulted into some deaths.2

Q.   Did you say there was -- there were chaos which resulted in some deaths?3

And what I was trying to -- I -- I -- the question I asked you last was:  Did you say4

there was chaos which resulted in some deaths?  The transcript doesn't have a5

response from you.6

A.   Yes.7

Q.   Thank you.  And I was trying to clarify from you how accurate your8

recollection of the dates of the interview -- of the press conference, rather, that you9

referred to where Raila Odinga addressed the press.10

A.   That was the following day after the result had been announced.11

PRESIDING JUDGE EBOE-OSUJI:  Counsel, you need to rephrase that question.12

MR OMOFADE:13

Q.   Do you remember the exact date when Raila Odinga addressed the press, this14

press conference you've referred to?15

A.   1 January 2008.16

Q.   After this day that this particular press conference took place, do you remember17

(Redacted)18

A. (Redacted)19

Q.   Well, do you remember 3 January 2008, (Redacted)20

A.   Yes, (Redacted).21

Q. And do you remember what time you arrived (Redacted)22

(Redacted)23

A. (Redacted)24

Q. (Redacted)25
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(Redacted)1

A. (Redacted)2

Q. (Redacted)3

(Redacted)4

A. (Redacted)5

Q.   And do you remember if any of the Pentagon members (Redacted) on that day,6

on 3 January?7

A.   Yes.8

Q.   Could you tell us who?9

A.   Mr Ruto (Redacted)10

(Redacted)11

(Redacted) that there12

are -- there is an amount of money needed to be given to Mr Ruto, because by that13

time (Redacted) reports from different places where the post-election had14

taken place, people were dying, and the party was also trying to help those15

people -- some of the people to move out like Thika, as they're -- the people were16

being killed from Thika who were supporters of ODM could be moved, and other17

places where the post-election was too much. (Redacted)18

(Redacted) and give it to Mr Ruto, for him to send the money to the people19

who were being attacked in the area, to move.20

Q.   And I'm just going to clarify, because you said, "Some of the people to move out,21

like ...", and I believe the word I heard was "Thika."  Is that what you said and could22

you spell the place that you mentioned?23

A.   T-H-I-K-A.24

Q.   And is this a town or a place and where is it, if so?25
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A.   Thika is near Nairobi, but is falling within the Central Province.1

MR OMOFADE:  Your Honour, I look at the time now.  This might be a convenient2

moment.3

PRESIDING JUDGE EBOE-OSUJI:  Can you go another five minutes?4

MR OMOFADE:  I certainly can, your Honour.5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted) so that it can be sent to help14

the people.  The youth who were also in Rift Valley were -- in the post-election were15

suffering.16

Q.   So help us, who said the money should be sent to the people in the Rift Valley?17

(Redacted)18

A. (Redacted)19

(Redacted)20

(Redacted)21

Q. (Redacted)22

(Redacted)23

A.   It was supposed to be sent to Rift Valley and in fact it was to be sent for a person24

by the name Jackson Kibor to help in -- to help the youths to have transport to move25
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from the most affected areas.1

Q.   Okay, we'll come to that in a minute, but who -- can you spell Justin Kibor,2

please?  The transcript has "Justin Kibor."  Is that the correct name that you3

mentioned?4

A.   It's not Justin.  It's Jackson.5

MR OMOFADE:  And I don't think there's any dispute that the name mentioned is6

Jackson, J-A-C-K-S-O-N.7

PRESIDING JUDGE EBOE-OSUJI:  We can leave it there now.8

MR OMOFADE:  I'm grateful, your Honour.9

PRESIDING JUDGE EBOE-OSUJI:  We'll come back at 12.30 -- wait one second.  I'm10

sorry, there may be confusion.  Sorry, we come back at 1.30.11

MR KHAN:  And, your Honour, before we rise, with your leave, I wonder if my12

learned friend could be so kind as to try to give an estimate as to how much longer13

he'll be, for planning purposes?  I'd be grateful.14

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, that's a fair request.15

MR OMOFADE:  It certainly is.  I had hoped that in the first session I would finish.16

We lost half-an-hour, or thereabouts, so I would say probably an hour after lunch and17

that should wrap it up.  I don't know if that helps my friend?18

PRESIDING JUDGE EBOE-OSUJI:  So we come back at 1.30.19

We first let the witness out in the usual way.20

(Closed session at 12.07 p.m.) Reclassified into open session21

THE COURT OFFICER:  We are in closed session, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  Thank you.23

You may escort the witness out of the courtroom now, please.24

(The witness stands down)25
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PRESIDING JUDGE EBOE-OSUJI:  The Court will rise.1

THE COURT OFFICER:  All rise.2

(Recess taken at 12.07 p.m.)3

(Upon resuming in open session at 1.36 p.m.)4

THE COURT USHER:  All rise.5

Please be seated.6

THE COURT OFFICER:  We are in open session, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.8

Mr Steynberg, I understand the Prosecution has a matter to raise briefly?9

MR STEYNBERG:  Thank you, your Honours.  It's more in the line of housekeeping10

and planning of the way going forward, and it relates to the order of witnesses to11

follow the present witness and we undertook to keep both the Chamber and the12

Defence updated on where we stand with the witnesses.13

Mindful of the fact that we're in public session I'm not going to go into too much14

detail, but we -- the next witness, who is P-189, is present and ready to proceed.15

The witness who was scheduled after that was Witness P-438.  We've encountered16

logistical issues with that witness, which will delay the travel of that witness to The17

Hague probably to the extent that it won't be possible to hear that witness during this18

session.19

The proposal of the Prosecution then is that we would follow the order and we've20

brought the next witness, 376, forward.  That witness has in fact arrived in21

The Hague already, so that witness will be ready to go as soon as 189 is finished.22

The following witness we intended to -- we intend to lead is Witness 356, and I raise23

this because my learned friend -- when we informed the Defence yesterday of the -- of24

the amended order occasioned by the logistical issues with 438, my learned friend this25

ICC-01/09-01/11-T-45-Red-ENG WT 09-10-2013 30/99 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Open Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0326

09.10.2013 Page 31

morning indicated that the preference of the Ruto Defence team would be that this1

witness be called at a later stage to provide them with additional opportunity to2

prepare, I understand.3

I undertook to look into that.  From my initial consultations it seems that that's going4

to be difficult, because the VWU have already booked tickets and got visas and the5

process is already in order, and so unless there's an order from the Chamber6

otherwise I propose to stick to this order of witnesses.7

The second issue is far less important and that relates to my availability over the next8

coming days.  Unfortunately I have an engagement, which I can't get out of, which is9

going to cause me to miss the last session today and the following two days.  With10

the permission of the Court, in my absence my learned friend, Mr Omofade, will lead11

the Prosecution team.12

MR KHAN:  I'm grateful, Mr President, your Honours, and I wish my friend safe13

travels and hope he gets back in short time.14

In relation to Witness 356, we were informed yesterday, some time in the evening I15

believe it was, that there had been a change or proposed change in the order of16

Prosecution witnesses and I alerted my learned friend this morning that it puts us in17

difficulties.18

Your Honour and the Bench of course is aware of the history of these proceedings and19

that previously we made an application, based on the considered view of all counsel,20

that we required until November to be ready.21

Your Honour, we've complied with the orders of the Court, but we are really working22

not only, you know, 23 hours a day, or at least having three hours' sleep.  We've tried23

to prioritise our investigations in relation to the original witnesses; the order of24

witnesses we had been given.25
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This witness is quite massive.  There's -- I haven't counted exactly, but volumes of1

transcripts to go through and it's also complex Defence investigations that are2

required that are time-consuming.3

Your Honour, we've also lost the one-week break that the Court was going to grant us4

in which the Defence would have availed ourselves of certain investigations, but your5

Honour we did not anticipate this witness would come so soon and it is an important6

witness for the Defence.7

I know previously my learned friend had talked about an expert that could be8

interposed, but your Honour what I'm asking is - and what my request was - the9

Prosecution put that witness back so that we can effectively confront that witness.10

It's an important witness and it's one that we say we would be disadvantaged.11

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, the only difficulty then it seems to12

me -- let me start afresh.13

It seems to me that you were amenable to accommodating the Ruto Defence in their14

request to call this witness later, but is it the case that the only difficulty you're having15

is because the VWU may have already bought tickets?16

MR STEYNBERG:  That is half of the problem of course, your Honours, the17

arrangements that have already been made for this witness.  The other half of the18

problems is then to make arrangements for a new witness.19

It would be possible to interpose the expert, Mr Maupeu, I believe - I would have to20

look into that, but I believe that would be possible - but that will probably only delay21

this witness by I would estimate three or four days, which means that we're still going22

to get to this witness before the break and so I don't know how much that's really23

going to assist the Defence.24

If we don't have this witness before the break, I'm not optimistic that we will be able25
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to fill the time between now and the break with witnesses and keep the Court1

occupied.  So that is the other difficulty that I face.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, you may continue.  Sorry.3

MR KHAN:  Yes, your Honour.  I do understand the various difficulties and I4

wouldn't make the application lightly.  I take my friend's point that half the problem5

is the administrative issues, but normally I think from experience if VWU issue tickets6

they are wise enough that they do it in a way that the tickets can be -- are flexible for7

these very eventualities, but your Honour of course I don't know.  I'm not privy to8

the other witnesses available at this moment.9

All I would say is that some witnesses go to the heart of the case.  Some are more10

peripheral.  This is an important witness, really one of the critical witnesses, that we11

dispute - fundamentally dispute - and we need to be in a position to have conducted12

the basic investigations at least so that we can properly -- adequately challenge the13

witness.14

Your Honour, there's 600 pages -- 600 pages of transcripts to go through, but there's15

also ancillary investigations that are absolutely essential if we are going to have16

meaningful cross-examination.17

So I wonder if we could leave it like this, if the Court were so minded, that VWU18

perhaps be informed to vacate the travel that's been booked and for the Prosecution to19

use their best efforts to fill that time?  But, your Honour, if it came down to a choice,20

and my submissions were requested, between an adjournment or simply calling the21

witness when we're not ready, I would say that an adjournment is definitely the lesser22

of the two evils.23

Your Honour, that's all I can say at the moment.24

PRESIDING JUDGE EBOE-OSUJI:  Mr Katwa?25
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MR KIGEN-KATWA:  Mr President and your Honours, the witness mentions1

Mr Sang and we would very kindly request for more time.  We had not expected2

that this witness would be moved so much high up.3

Mr President, his mention of Mr Sang is to a very substantive extent and we would4

really wish -- we would really make good use of more time if we were afforded it.5

Thank you, Mr President and your Honours.6

MR STEYNBERG:  Sorry, your Honours, if I can just clarify?  I know that the7

witness list has been adjusted on more than one occasion, but as far as the latest8

adjustment basically what we've done is moved all the witnesses up by one witness.9

It's not a huge adjustment.  We've always maintained that the witness Maupeu will10

be kept in reserve, but that it's our strong preference to give preference to Kenyan11

witnesses, especially those that have security issues.  This witness is one such.  I12

won't say any more in open session.13

So the other inquiry I was going to make, because the -- we're still unfortunately in14

the dark as to where we go as far as the sitting schedule is concerned after 115

November.  We anticipate if other -- if other cases run as they should, we will not be16

sitting for November, but I wonder whether your Honours are able to give an17

indication of whether we would sit again this year or whether we would only18

reconvene in 2014, if matters run according to schedule.19

My concern is that with everything, as your Honours know, is transpiring20

surrounding this case, the sooner the witnesses testify, obviously the better, especially21

important witnesses.22

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  We will revert back to the parties as23

regards the second issue, your request about the sitting schedule for the rest of the24

year.  But before we round up on the matter of the adjustment of the list and -- I'd25
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like to hear from Mr Narantsetseg whether you have any observations and also1

whether the witness we're talking about is a dual-status witness.  Do you know?2

MR NARANTSETSEG:  Mr President, thank you for giving this opportunity.  As far3

as we know, the witness in question is not dual-status witness so we don't have any4

submissions to make on the matter.  Thank you.5

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.6

(Trial Chamber confers)7

PRESIDING JUDGE EBOE-OSUJI:  Again, remind me, what witness is it now that8

you need more time?9

MR KHAN:  Your Honour, 356, we need more time, please.10

PRESIDING JUDGE EBOE-OSUJI:  We will hope that the parties can near some more11

and see what more can be done amongst counsel to resolve the matter.  If all is12

exhausted, then we will have to issue directions.  When do you think you are in a13

position to make your final effort at resolving it amongst yourselves?  Can we take it14

up tomorrow?  In any event --15

MR KHAN:  Your Honour --16

PRESIDING JUDGE EBOE-OSUJI: -- we will not be in a position to issue any ruling17

on the matter today.18

MR KHAN:  Your Honour, just to assist and so my friend doesn't have to respond19

twice, as I said, this is an important witness.  If there are other issues that the20

Prosecution have concerns about or there are other difficulties that we're not privy to,21

my preference always is to have a witness be examined in-chief and cross-examined22

immediately thereafter, but, your Honour, again, in a league of options, if the23

Court -- if the Prosecution cannot put the witness back to give us the time that we24

need and if the Court then was not minded to grant an adjournment because that25
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wasn't possible, then the least worst option would be Prosecution be given leave for1

the witness to be called to give evidence in-chief, to go back, and for the Defence to be2

given leave to recall him and cross-examine him once our investigations are where3

they should be.  Your Honour, I just raise that hopefully as a --4

PRESIDING JUDGE EBOE-OSUJI:  As one more option?5

MR KHAN: -- proposal.  Yes, indeed.6

MR STEYNBERG:  Thank you, your Honours.  In the world of options, that would7

probably be the Prosecution's least preferable option because experience has taught8

that lengthy delays between examination and cross-examination do not -- are not fair9

to the witness and do not -- are not in the interests of the search for truth.10

We will -- I will make sure that the necessary consultations are made with VWU11

during the course of the afternoon and I expect my learned friend will be able to12

update the Chamber with the available options tomorrow morning.13

PRESIDING JUDGE EBOE-OSUJI:  In the meantime, keep talking amongst14

yourselves -- or between yourselves, rather - "amongst" it should be because15

Mr Sang's also defence is involved - and see if counsel can resolve this on their own,16

but we will take up the matter again tomorrow.17

We will now bring down the blinds and bring in the witness.18

(Closed session at 1.52 p.m.) Reclassified into open session19

THE COURT OFFICER:  We are in closed session, your Honour.20

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.21

The witness to be brought in now.22

(The witness enters the courtroom)23

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.24

Witness, welcome back.  Your examination-in-chief will continue by the Prosecution.25
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The blinds can go up now.1

(Private session at 1.54 p.m.) Reclassified into open session2

THE COURT OFFICER:  We are in private session, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  Thank you.4

Mr Omofade, please proceed.5

MR OMOFADE:6

Q.   Welcome back, Mr Witness.  Before the luncheon adjournment you were7

telling us about a discussion that took place between (Redacted)8

(Redacted).  Do you remember that?9

A.   Yes, I do.10

Q. (Redacted)11

(Redacted)12

A. (Redacted)13

Q. (Redacted)14

(Redacted)15

A. (Redacted)16

Q. (Redacted)17

A. (Redacted)18

Q. (Redacted)19

(Redacted)20

A. (Redacted)21

Q. (Redacted)22

A. Pardon, your question?23

Q. (Redacted)24

(Redacted)25
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A. (Redacted)1

Q.   Okay.  Do you know if (Redacted)2

A.   Yes, I know.3

Q. (Redacted)4

A. (Redacted)5

(Redacted)6

Q.   Please carry on.7

A.   And when he came back, he said as he was getting -- that he has delivered the8

money, he has sent the money.9

Q.   Okay. (Redacted)10

A. (Redacted)11

(Redacted)12

Q.   And do you know where Mr Ruto was at this time?13

A.   Mr Ruto left (Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

Q.   Okay.  We'll come to the (Redacted) a bit later, but help us, did18

Mr Ruto and (Redacted) leave together, or did they leave separately?19

A.   They left separately.20

Q.   Who left first?21

A.   Mr Ruto.22

Q.   And where did the -- did (Redacted) eventually leave also?23

A.   Pardon?24

Q.   Did (Redacted) also leave at some point; leave (Redacted)25
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A.   Yes, he do leave (Redacted).1

Q.   And do you know where he went?2

A.   (No audible response)3

Q.   By "he," I refer to (Redacted).  Do you know where he went when he left4

(Redacted)?5

A.   He left that (Redacted).6

Q.   And do you recall when (Redacted)7

(Redacted)8

A. (Redacted)9

Q.   Now, you've told us that Mr Ruto also left.  Did Mr Ruto come back to10

(Redacted)?11

MR KHAN:  Your Honour, can I just ask in this area that my friend exercise of12

course a great deal of diligence regarding the form of questions.  I raise it now before13

we get into any difficulties.  Foundation sometimes is useful, but I'll say nothing14

more at the moment.15

MR OMOFADE:  I've actually been incredibly careful on this one, I hope.16

Q.   And, Witness, the question was:  Do you recall if Mr Ruto came back to17

(Redacted) after he left?18

A.   He left and after some few -- few hours he was back. (Redacted)19

(Redacted)20

(Redacted)21

(Redacted).  Then he just got back.22

Q.   And I'm just going to recap so that you correct the understanding if it's not23

accurate.  Are you saying that Mr Ruto returned to (Redacted)24

(Redacted)25
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(Redacted) Is that what you're saying?1

A.   Yes.2

Q.   Did you find out whether (Redacted)3

(Redacted)4

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, did you finish the recapping?5

MR OMOFADE:  Mr President, I believe I did.  The last sentence was, "Then he just6

got back."7

PRESIDING JUDGE EBOE-OSUJI:  What does that mean?8

MR OMOFADE:  Okay.9

Q.   When you -- when you said that the -- okay, we -- I'll recap what you had said10

earlier again and you can tell us what you meant.  I was asking you whether11

Mr Ruto eventually came back to (Redacted), and you said, "He left and after a12

few -- a few hours he was back.  Then he just arrived. (Redacted)13

(Redacted)14

(Redacted)15

(Redacted) Then he just got back," and that last part is what I propose to ask you16

about.  When you said, "Then he just got back," who are you referring to?17

A.   Mr Ruto.18

Q.   And did -- was (Redacted)19

(Redacted)20

PRESIDING JUDGE EBOE-OSUJI:  No, no.21

Witness, you've just said that when you said, "He just got back," you were referring to22

Mr Ruto.  What do you mean by that when you say, "He just got back"?23

THE WITNESS:  He left (Redacted).24

PRESIDING JUDGE EBOE-OSUJI:  Thank you.25
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MR OMOFADE:1

Q.   Okay.  Did you find out whether (Redacted)2

(Redacted)3

A.   In fact, (Redacted)4

(Redacted)5

Q.   And what did you understand this to mean, (Redacted)6

(Redacted)7

A. (Redacted)8

Q. (Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

Q.   And do you know the purpose of these -- do you know the purpose of these16

(Redacted)17

A. (Redacted)18

(Redacted)19

(Redacted)20

Q. (Redacted)21

(Redacted)22

MR KHAN:  Your Honour, I don't think he said at all what's being put.23

MR OMOFADE:  That's exactly why I paused, Mr Khan.24

Q. (Redacted)25
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MR KHAN:  Your Honour, I object again.  The witness has not said (Redacted)1

(Redacted).  It's quite different.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, Mr Khan is quite correct.3

MR OMOFADE:  It's a minor matter.4

Q.   Did you have cause to (Redacted)?5

Did you ever go back there after that first occasion?6

A.   No.7

Q.   Now, you told us earlier that the money that was to be given to Mr Ruto was8

supposed to be sent to Jackson Kibor.  How do you know this?9

A.   I came to know about this when I asked (Redacted), number -- number 20.10

Q.   And could you tell the Court exactly what number 20 told you?11

A.   She told me that there are some people in Rift Valley who needs money for12

transport because they are affected by the chaos.13

Q.   Please continue, except you've finished?14

A.   And she told me that most of the people down there, youths, are suffering, so15

the money was sent to Jackson Kibor to help them have a transport to move -- move16

to other places.17

Q.   Did she -- did she tell you who these people - these youth - were?18

A.   She told me that they are Kalenjin youths who are under attack.19

Q.   Did she tell you how Jackson Kibor was going to give this money, or provide20

this money, to the Kalenjin youths?21

A.   No.22

Q.   And you've referred to the fact that -- you said the money was sent to Jackson23

Kibor to help them have a transport to move.  Do you know how, or did she tell you24

how, they were to be moved?25
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A.   No.1

Q.   Did she tell you the kind of transport?2

A.   No.3

Q.   Had you had any previous conversation with number 20 concerning Kalenjin4

youths?5

A.   On that same day?6

Q.   On that same day or on any other occasion.7

A.   On that day, yes, because (Redacted)8

(Redacted), because the9

violence had broke -- (Redacted)10

(Redacted)11

Q.   So what did she tell you then about the violence (Redacted)?12

A.   She told me that (Redacted) is a bit hostile and people are fighting.13

Q.   Did you know the name Jackson Kibor before number 20 mentioned this to you14

(Redacted)?15

A.   No, I never -- I did not know Jackson Kibor.16

Q.   Not whether you knew him personally, but had you heard the name before?17

A.   No, but I heard when I was told by her.18

Q.   And did you find out who Jackson Kibor is?19

A.   From my inquiry, she told me he's an old man having lorries and well off.20

Q.   Just -- I'm just looking at the transcript.  Did you say, "From my inquiry, she21

told me he's an old man having lorries," and could you repeat the last part of your22

response, please.23

A.   Well off.24

Q.   What do you mean by that?25
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A.   A wealthy person.1

Q.   Did she tell you what ethnic group Jackson Kibor comes from?2

A.   I never asked her.3

Q.   Do you know what ethnic group Mr Jackson Kibor comes from?4

A.   I can tell the ethnic due to the name, Kibor, because that is a Kalenjin name.  So5

that's why I never tried to ask and inquire further.6

Q.   Do you know if Jackson Kibor was an ODM supporter?7

A.   I can't vividly say so, but as I had said, ODM had a support in Rift Valley.  So I8

assume he was one of the ODM supporters.9

Q. (Redacted), on the days after10

the elections, did you find out what was happening in the ODM strongholds?11

A.   Yes.  I could find because --12

MR KIGEN-KATWA:  Your Honour, with your permission?13

MR OMOFADE:14

Q.   Pause, Mr Witness.15

MR KIGEN-KATWA:  With your permission, Mr President, I was wondering16

whether we still need to be in private session.  It would seem most of the questions17

being asked, including Kibor, (Redacted) and other identifying information,18

are -- we are using pseudonyms, and I would request that we go into the open session,19

considering the questions that are being asked by my learned friend.20

MR OMOFADE:  Your Honour, the question, I was actually eliciting the basis of his21

knowledge, and your Honour will see that I referred to (Redacted)22

(Redacted) And even shortly23

before that I was eliciting information that he gleaned from number 20.  So I think24

it's only safe for the time being that we remain in private session.25
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PRESIDING JUDGE EBOE-OSUJI:  Proceed then.1

MR OMOFADE:2

Q.   Mr Witness, the question I asked you, just so you are reminded, the question3

was: (Redacted)4

(Redacted) on the days after the election, did you come to find out5

what was happening in the ODM strongholds?6

A.   Yes, I had a follow-up.  We were watching through the media. (Redacted)7

(Redacted)8

(Redacted)9

Q.   Let's start first with how you were receiving this information.  Apart from the10

media, how were you getting other messages?11

A. (Redacted)12

(Redacted)13

Q. (Redacted)14

A. (Redacted)15

Q. (Redacted)16

A. (Redacted)17

(Redacted)18

Q. And being one of the ODM strongholds, did you receive any messages about19

what was going on in the Rift Valley ?20

A. (Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

Q. (Redacted) do you know if any messages were received at25
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(Redacted) concerning the situation in the Rift Valley?1

MR KHAN:   Your Honour, it's for my friend.  The witness has given his answer2

regarding his direct knowledge is concerned.  It's not disputed that at that time there3

was really, I think, blanket coverage about what was happening and unfolding in4

Kenya.  So I presume and I can accept that that material, that news broadcast, were5

all being received at (Redacted).  I don't6

know if it helps short-circuit matters, but --7

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, indeed prolixity in any area could8

be avoided.  You spent quite a bit of time on this.9

MR OMOFADE:  That's all I propose to ask on that.  I just wanted to explore the10

(Redacted)11

Q.   Now, Witness, we're in private session now. (Redacted)12

(Redacted).  Were you a member of the ODM?13

A.   Yes.14

Q. (Redacted)15

(Redacted)16

A. (Redacted)17

Q. (Redacted)18

MR KHAN:  My learned friend --19

THE WITNESS: (Redacted)20

MR OMOFADE:21

Q.   Pause there, Mr Witness.22

MR KHAN:  Your Honour, I was just saying, if it helps my learned friend, I think I23

know what document he's going to come to.  He can lead if he wishes, if it helps.24

MR OMOFADE:  I'm grateful.25
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Q.   Did you -- when you were interviewed by representatives of the Office of the1

Prosecutor, did you provide them with (Redacted)2

(Redacted)3

A.   Yes.4

MR OMOFADE:  I wonder if the document KEN-OTP-0077-0638 -- and I think it's5

R03.  I'll just confirm that.  I believe I'm correct, R03, the redacted version 3.  I6

wonder if it could be shown on the screen, please?7

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, I note that Mr Khan has8

offered -- has offered that you may lead, but beyond even that stipulation is there any9

issue that you're seeking to pursue this document with and would the Defence -- are10

they contesting it, any such issue, so that we can cut out what we don't need in the11

witness's testimony?12

MR OMOFADE:  Your Honour, I don't know that.  Maybe Mr Khan can --13

MR KHAN:  Your Honour, that issue is not contested.  It's not contested.14

PRESIDING JUDGE EBOE-OSUJI:  So why don't you then in a straightforward way15

put whatever issue you want out of that document to the witness, so we don't have to16

go through looking at documents and spending more time doing so.17

MR OMOFADE:  Your Honour, I will do that now that I have the confirmation from18

the Defence.19

Q.   I'm reading out (Redacted)20

Do you recall if that's (Redacted)21

A.   Yes.22

Q.   Thank you.  And what constituency were you registered in, do you recall?23

A. (Redacted).24

Q.   And could you spell that, please?25
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A.   (Redacted).1

Q.   Thank you.  And when I was also asking you questions on the first day that2

you started testifying, you told us about the number of places that you worked.  Do3

you remember telling us that?4

A.   Yes.5

Q.   And do you remember telling us you (Redacted)6

(Redacted)?7

A.   Yes, (Redacted)8

MR OMOFADE: Your Honours, it's --9

MR KHAN:  Your Honour --10

MR OMOFADE: -- not clear whether the --11

MR KHAN:  Yes, my learned friend can lead on this area as well.12

MR OMOFADE:13

Q.   You said you were (Redacted).  Do you remember when14

you started (Redacted)?15

A.   It was in (Redacted).16

Q. (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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A.   Yes.1

Q.   Now, yesterday I was asking you a few questions about a --2

(Prosecution counsel confer)3

MR OMOFADE:4

Q. Mr Witness, when you were responding to my questions earlier, do you5

remember telling us that during the discussion you had (Redacted)- with number6

20 - (Redacted), she told you that this money was meant to be sent for7

the transportation -- for transport and lorries?  Do you remember telling us that?8

MR KHAN:  Your Honour, could we have a reference to the transcript, please,9

because as I said these are important issues and my recollection differs quite10

markedly from the proposition just advanced by my learned friend on his feet?11

(Pause in proceedings)12

MR KHAN:  Indeed, your Honour, the answer was to that question that she didn't13

tell him what kind of transport, so quite different from the question just put now.14

MR OMOFADE:  Your Honours, it was my error.  I was reminded of something I15

was meant to cover earlier.  The --16

PRESIDING JUDGE EBOE-OSUJI:  While on that, Mr Omofade, what's the relevance17

of (Redacted)18

MR OMOFADE:  Your Honours, it's not quite clear what is or isn't in dispute by the19

Defence.  We have --20

PRESIDING JUDGE EBOE-OSUJI:  No, no, no, no, it's not about what is or what isn't21

in dispute.  I mean, the relevance, that's what I'm asking you about, regardless of22

whether or not the Defence dispute that point of the evidence.23

MR OMOFADE:  Well, your Honours, it's part of (Redacted) and24

that's -- that's it.25
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PRESIDING JUDGE EBOE-OSUJI:  Well, we have to keep questions relevant, not just1

because we have a witness we have to ask them any question that pertains to them2

and their history.3

MR OMOFADE:4

Q.   Witness, when you were asked -- when I asked you about the -- what you knew5

about Mr Jackson Kibor, you said he was well off and that he was wealthy and then6

you said something about lorries.  Do you know how many --7

MR KHAN:  Your Honour, this is fraught with difficulties.  I've objected once.  I8

hoped my friend would get the point.  We have a transcript, and he's been quite9

religious in insisting when my learned friend, Mr Katwa Kigen, was on his feet that10

he be interrupted and give citations.  If that was appropriate for Mr Katwa Kigen, I11

think we're entitled to expect the same courtesy from my learned friend.12

But I think the way the question's been put if it's something that I recall I wouldn't13

have objected, but because it is something that I do not recall, and as I've said it is14

different from what I do recall, I'd ask to be given a reference before the question's15

properly put.16

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, we will permit this question.17

Remember we have to evaluate questions and answers, including the context in18

which particular questions are asked and answers given to those questions asked.19

We will permit this question as the witness did say --20

MR KHAN:  I'm grateful.21

PRESIDING JUDGE EBOE-OSUJI: -- in the past that Jackson Kibor was an old man22

who was wealthy and it was his understanding that he had lorries.23

MR KHAN:  Your Honour, if it helps, it's page 48, line 19.24

PRESIDING JUDGE EBOE-OSUJI:  Yes, but nevertheless it's -- it all depends on what25
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question the Prosecution asks the witness on the point and also at the point in which1

he asks that question in light of the discussion that has taken place, including the2

Prosecution's own error in giving certain information.3

Mr Omofade, please proceed.4

MR OMOFADE:  Your Honours, I'm grateful.5

Q.   Witness, what you responded was, "And did you find ..." -- well, I asked you,6

"And did you find out who Jackson Kibor is?", and you said, "From my inquiry, she7

told me he's an old man having lorries and well off."8

A.   Yes.9

Q.   And what did you understand to be the significance of him having lorries?10

MR KHAN:  Your Honour, again a base should be laid.  "Was there any11

significance?"12

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, proceed.13

MR OMOFADE:14

Q. (Redacted); is that correct?15

A.   Yes.16

Q.   And as -- as a person who has lorries, what did you understand that to mean?17

A.   To my understanding, I think he's having a transport business maybe.  I can't18

be specific on which transport.19

Q.   Well, let's put it this way:  Would many people in Kenya generally have20

lorries?21

MR KHAN:  Your Honour, I'm not going to object again, I'll leave it to the Court to22

handle, but one needs to with any witness find a basis as to their capacity to give23

certain evidence.  Your Honour, the -- I'll leave it to the Bench.24

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, you know there are certain25
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submissions you can make in your closing speech when we get to it.  There are1

just -- you don't need to object to everything.2

MR KHAN:  Your Honour, I hope to make them at --3

PRESIDING JUDGE EBOE-OSUJI:  That you can deal with in submissions.4

MR KHAN:  Your Honour, I'm most grateful and indeed I'll try to make them at5

half-time.6

PRESIDING JUDGE EBOE-OSUJI:  That too can be a closing speech.7

MR OMOFADE:8

Q. Mr Witness, I was asking you previously about a number of rallies that you9

attended.  Do you remember me asking you that?10

A.   Yes.11

Q.   Now, you are -- you spoke about the rally in Uhuru Park.  Do you remember12

that?13

A.   Yes.14

Q.   And you also spoke about a rally in Kitale.  Do you remember that?15

A.   Yes.16

Q.   And you told us about a speech that you heard in the rally in Kitale, in the17

Rift Valley.  Do you remember telling us that?18

A.   I would -- I would like to have a question about that because there are quite a19

number of speeches.  So if you can narrow it down because there were quite a20

number of people who spoke.21

Q.   Fair enough.  Do you remember all the speeches that you heard in the various22

rallies?23

A.   I can remember a few.24

Q. For the rally in Uhuru Park, for instance, do you remember exactly who spoke25
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there and what was said?  If you don't, please tell the Court.1

A.   Come up again.2

Q.   Did you want me to repeat the question?3

MR KHAN:  Your Honour, can I just refer my learned friend and the Bench to the4

transcript -- the official transcript, page 82 and 83, when these questions were all5

asked and answered by the witness on the first day of his testimony.  Your Honour,6

in fact, the first witness -- the first speaker is named, Mr Ruto is named, and the list7

goes on.8

MR OMOFADE:  Your Honours, this arises out of the discussion that took place in9

the absence of the witness yesterday, and I -- I don't want to rehash this in the10

presence of the witness, but I think it's only fair he's been given an opportunity to go11

over this.12

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  If that is what you are13

doing -- Mr Khan, we know now the point.14

MR KIGEN-KATWA:  Mr President, I would have also prayed that the Court15

upholds the objection from the witness that the question should be specific rather16

than the general questions that my learned friend is asking.17

PRESIDING JUDGE EBOE-OSUJI:  The Prosecutor will do that, no doubt, because if18

he's going to deal with the matter, he -- that was debated in the absence of the witness,19

one would expect that that's what he needs to do, specificity.20

MR KHAN:  Yes, and, your Honour, the only thing I will say in that case is that21

one -- before we get into difficulties, I will say that the Prosecution should -- if they22

seek to do that, which I think they do, they should refresh the witness's memory first23

from what he said yesterday rather than jump an important -- to jump an important24

hoop, as it were.25
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PRESIDING JUDGE EBOE-OSUJI:  But first -- they will first need to raise the topic1

and then we'll take it from there.2

MR OMOFADE:3

Q.   Mr Witness, I was talking to you -- I was asking you questions about the various4

rallies you spoke about, and I asked you first about the one at Uhuru Park.  And5

then you also spoke about the rally in Kitale, in the Rift Valley.  And I asked you if6

you remember that.  Do you remember speaking to the Court about it?7

A.   Yes, I do remember.8

Q.   And what I was trying to ask you to tell the Court is, do you remember all the9

various speeches that you heard at these rallies?10

A.   I can remember a few.11

Q.   And you've told us earlier that there were so many, you do not remember all.12

Would it help you if I refreshed your memory from your statement as to what you13

said about these rallies?14

MR KHAN:  Your Honour, can I just say, I do object.  This is open season.  What15

the Prosecution needs to do is to take the witness to what he said in testimony before16

the Court and say:  "Is that right or is that wrong?"  "Anything to add?"  And then,17

with specificity, start preparing the ground if he wishes to go any further.  But, your18

Honour, we cannot proceed on the assumption that the witness ever told the19

Prosecution everything about every single speaker at every single rally.  And so20

we're starting too broad, and if anybody asks me if I know everything about anything21

or even about what happened earlier today, your Honour, one gets into obvious22

difficulties, and it can't be then a licence to say, "Well, let me help you.  Here's one I23

prepared earlier," or "one you prepared earlier."  That really goes to the heart of24

whether or not these hearings are going to be oral or whether or not there's any need25
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for -- to displace examination-in-chief with written statements.  So it's quite a big1

issue, we say.  Quite a big issue.2

PRESIDING JUDGE EBOE-OSUJI:  Do you want to respond?3

MR OMOFADE:  Your Honours, I've been as specific as I can without needing to4

traverse the whole -- probably about six pages of transcript.  I've spoken specifically5

about the rally at Uhuru Park and the rally in Kitale, and those are the ones we are6

focusing on.  This is very narrow.  I really don't understand the objection.7

MR KHAN:  Your Honour, the objection would be manifest if one looks at page 828

and 83, in which very specific questions are put about specific individuals.  Now,9

your Honour, as the Bench very properly said earlier, relevance is important.  It may10

be that mentioning what a parrot in a cage said on the way in is irrelevant, whereas11

what one of the Pentagon members may have said would be more important.  So, in12

relation to whether or not there is a memory to be refreshed, leaving apart -- leaving13

aside our other arguments, one needs to refer to what the witness said in relation to14

very specific questions regarding Joseph Nyagah, Mr Ruto, Raila Odinga, and the like.15

And, your Honour, that has been said and, in my submission, one can't start so broad16

in order simply to spoon-feed a witness in the manner that my friend is seeking to do.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, you can indeed narrow down the18

question to a closer point of relevancy.  If there are those individuals mentioned by19

Mr Khan whom your earlier question about speeches at the rallies had concerned,20

why don't we do that and then proceed from there, to the extent that the witness had21

testified in that regard or were not able to testify in that regard, if you think there's22

some memory issues on that.23

MR KHAN:  Your Honour, I have no objection if my friend wishes to read page 83 of24

the transcript, in which specific questions were put.  That may be a helpful starting25
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point, but I leave it to him, but it seems sensible in my view.1

MR OMOFADE:  Your Honours, the -- it's a narrow issue that I intend to clarify, and2

at the danger of confirming that issue in the presence of the witness, it's -- has to be3

his own testimony.  And I understand those present at the rally; however, this is not4

the issue that I intend to touch upon.  I don't know if I can go any further at the5

moment.6

PRESIDING JUDGE EBOE-OSUJI:  But was this issue you intend to touch upon, was7

it adumbrated yesterday in the witness's testimony?  Or is this a new issue?8

MR OMOFADE:  It was in the -- it was in the witness's testimony, but it's more an9

issue of timing as opposed to presence.  I don't know if I can be more precise.10

PRESIDING JUDGE EBOE-OSUJI:  All right.  Why don't you ask a question closer11

to it and then let's see.12

MR OMOFADE:  Would your Honours forgive me for a minute, please?13

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan has referred you to page 82.  Does that14

help you, or is it --15

MR KHAN:  And 83 --16

PRESIDING JUDGE EBOE-OSUJI:  83?17

MR KHAN: -- Mr President, both.18

MR OMOFADE:  Your Honours, it doesn't really assist and I -- I know my friend's19

trying to be helpful, but I think it's only fair that one is also fair to the witness.20

PRESIDING JUDGE EBOE-OSUJI:  Yes.21

MR OMOFADE:  Perhaps I should read the relevant part of his statement and see22

where he goes from there.23

PRESIDING JUDGE EBOE-OSUJI:  Well, the concern the Defence is raising is that24

you may be unfairly refreshing memory in an area where memory loss need not be25
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engaged, and that's why I say why don't you ask the witness then the question that is1

closer to the point you are aiming at, since it looks like you and Mr Khan are thinking2

about different things?3

MR OMOFADE:4

Q.   Mr Witness, yesterday when I was asking you about the rally that took place in5

Kitale, do you remember that?  You informed the Chamber, the Court, that you6

heard Mr Ruto speak.  Do you remember telling us that?7

A.   Yes.8

Q.   Now, you said he said various things - I'm referring to page 89 of the transcript9

now - and I'll read what you said.  And you said:  "I can recall, and he was very10

remorseful the death of an aspirant; that was the one.  And he said the government11

should investigate to know the cause of the death and he said he was very sorry.12

Then he went further to talk about the party, the ODM party, and what he will deliver,13

what the ODM will deliver to the people."14

Do you remember saying that?15

A.   Yes.16

Q.   And further down you went on to say, "It is a time ..." -- I'm reading from line 1517

to 16 now.  "It is a time -- it's a time and a time where ...", and there's a spelling error18

but it was later confirmed that you said, "... the era of hyenas, for those people who19

get big piece of land has to be returned so the landless can be resettled."20

Do you remember saying that?21

A.   Yes, I do remember.22

Q.   And what I want to confirm with you to clarify is whether you are certain that23

this speech took place in Kitale?24

A.   Yes.25
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Q.   How -- how good is your recollection of that?  Are you certain of that, or do1

you think --2

A.   (No audible response)3

MR KHAN:  Your Honour, there's no answer to the last question of, "How good is4

your recollection of that?  Are you certain of that, or do you think ..."  Your Honour,5

an answer to the question would be helpful.6

MR OMOFADE:7

Q.   Witness, did you hear the question, or do you want me to repeat it?8

A.   Repeat it.9

Q.   Your recollection of the speech in Kitale, are you certain that this was said in10

Kitale?  How good is your recollection?11

A.   It was said in Kitale.12

Q.   Mr Witness, the last thing I propose to ask you is on the issue of meetings that13

might have taken place with the Pentagon (Redacted).14

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, are you now done with the Kitale --15

MR OMOFADE:  I am, your Honour.16

PRESIDING JUDGE EBOE-OSUJI:  Or the speech, rather?17

MR OMOFADE:  Yes.18

PRESIDING JUDGE EBOE-OSUJI:  How much longer do you propose?  The reason19

I say that is --20

MR OMOFADE:  These are the last couple of questions, depending on what the21

response is.22

PRESIDING JUDGE EBOE-OSUJI:  All right.  Why don't we then adjourn for the23

afternoon break and then we'll come back at 3.30.  And then we proceed from then24

'til 5.00.25
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The blinds will come down and the witness escorted.1

Witness, we will adjourn again to give you a break and we also take our own break2

for 30 minutes -- now 25 minutes.3

(Closed session at 3.04 p.m.) Reclassified into open session4

THE COURT OFFICER:  We are in closed session, your Honour.5

PRESIDING JUDGE EBOE-OSUJI:  Please escort the witness out of the box.6

(The witness stands down)7

PRESIDING JUDGE EBOE-OSUJI:  The Court will rise.8

THE COURT OFFICER:  All rise.9

(Recess taken at 3.05 p.m.)10

(Upon resuming in private session at 3.36 p.m.) Reclassified into open session11

THE COURT USHER:  All rise.  Please be seated.12

THE COURT OFFICER:  We are in private session, your Honour.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Mr Omofade, please proceed.15

MR OMOFADE:  Mr President, there are only two minor matters. (Redacted)16

(Redacted) that I referred to earlier, KEN-OTP-0077-0638-R03, if that could be given17

an exhibit number, please.18

PRESIDING JUDGE EBOE-OSUJI:  Do we need it as an exhibit in the case?19

MR OMOFADE:  It is, your Honours.20

PRESIDING JUDGE EBOE-OSUJI:  You need it?21

MR OMOFADE:  Yes, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.23

MR KHAN:  No objection.24

MR OMOFADE:  And then the final document that I referred to, which was the25
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(Redacted), the ERN number KEN-OTP-0077-0637, if that1

could also be given an exhibit number.2

PRESIDING JUDGE EBOE-OSUJI:  Any objection?3

MR KHAN:   No, Mr President.4

MR KIGEN-KATWA:  I'm pleased that you noticed me, Mr President.  I have no5

objection.6

PRESIDING JUDGE EBOE-OSUJI:  May I ask this question:  Of the two of you, who7

was called to the Bar first?  The reason I say this is it will be a formula to avoiding8

the problem.9

MR KIGEN-KATWA:  It must be Mr Khan, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  So we will follow that in the order of calling.11

MR OMOFADE:  And of course Mr Khan is QC as well.12

PRESIDING JUDGE EBOE-OSUJI:  But, yes, in England he will have seniority, but13

we're not in the Queen's Court.14

So we will be admitting the document as the next -- the two documents as the next in15

the series of Prosecution exhibits.16

THE COURT OFFICER:  Yes, your Honour.17

MR KHAN:  I think the record should reflect I always thought my learned friend18

was senior than myself, but be that as it may we can take it in turns.19

THE COURT OFFICER:  Your Honour, document KEN-OTP-0077-0638, third20

redacted version, confidential document, will be attributed reference21

EVD-T-OTP-00008 and will be referred to as Prosecution Exhibit Number 8.22

PRESIDING JUDGE EBOE-OSUJI:  It will be so marked.23

THE COURT OFFICER:  Document KEN-OTP-0077-0637, confidential document,24

will be attributed reference EVD-T-OTP-00009 and will be referred to as Prosecution25
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Exhibit Number 9.  Thank you.1

PRESIDING JUDGE EBOE-OSUJI: It will also be so marked.2

MR OMOFADE:  And, your Honours, that concludes my questions for Witness 326.3

It only remains -- I believe the PIS form also needs to be registered.4

Q.   Thank you, Mr Witness, that's all the questions I have to ask you.5

A.   Thank you, too.6

PRESIDING JUDGE EBOE-OSUJI:  We will record that and then we will move to7

cross-examination.8

THE COURT OFFICER:  Your Honours, the PIS form submitted through this witness9

will be attributed reference KEN-PIS-0001-0002, will be marked as confidential, and10

would be available to parties and participants in this case.11

PRESIDING JUDGE EBOE-OSUJI:  The record will so reflect.12

Now we go back into open session and then we will take it from there.13

(Open session at 3.41 p.m.)14

THE COURT OFFICER:  We are in open session, your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.16

The Prosecution has completed their examination-in-chief of Prosecution witness 326.17

The Defence will commence their cross-examination.  Who will go first, is that the18

Ruto Defence or the Sang Defence?19

MR KHAN:  Mr President, your Honours, I'm grateful.  We discussed it amongst20

ourselves and Mr Kigen-Katwa very kindly allowed me to go first.21

PRESIDING JUDGE EBOE-OSUJI:  And do we begin in open session?  Right.22

Witness, the -- as you heard me say, the Prosecution has finished their questions of23

you.  It is now the turn of the Defence counsel.  The first lawyer to ask you24

questions would be the lawyer for Mr Ruto.  He will go first.  We are now in open25
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session.  You remember the admonition given to you earlier.  You are under oath.1

You are also in public session, so although your voice is distorted and your image is2

not being broadcast to the public, it is important that you be careful in answering3

questions.  Do not inject personal information into the answer you're giving to the4

questions.  It'll be safer if you listen to the questions first and answer them simply5

because the lawyers know that they need to protect your identity.  They may ask you6

questions they think are safe to ask you in public, but if you, in a bid to elaborate on7

that, give more answers and then inject personal information, it becomes more8

difficult to give you that protection we promised you.9

Listen to the questions carefully.  Make sure you understand them before you start10

answering.  Thank you.11

Mr Khan.12

QUESTIONED BY MR KHAN:13

Q.   Mr Witness, good afternoon.14

A.   Afternoon.15

Q.   As the President indicated, my name is Karim Khan, and I represent16

Mr William Ruto.  Do you understand?17

A.   Yes.18

Q.   I have some questions for you.  We're not going to finish those questions today,19

but we will make good progress hopefully, if you do try to listen carefully to the20

question, as the President indicated.  And for many questions it may be that your21

answer can be "Yes" or "No."  Do you follow?22

A.   Yes.23

Q.   I think it's fair to say that since you are a young man, you've had a passion for24

politics you say; is that right?25
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A.   Yes.1

Q.   And you have been supporting -- as a normal supporter, like millions of others,2

you've been a supporter of the ODM since the party was formed; is that correct?3

A.   Correct.4

Q.   And am I right that one of the reasons you supported the ODM was because5

you believed in the political aspirations that the ODM represented; is that right?6

A.   Yes.7

Q.   You've read the ODM manifesto prior to the 2007 elections?  Did you read8

that?9

A.   Yes.10

Q.   And the principles that the ODM was campaigning upon, such as equality and11

fairness, were principles that were close to your own heart; is that right?12

A.   Yes.13

Q.   And the idea that for too long power in Kenya had been entrusted to the hands14

of the few and it was time to put power in the hands of the many was a general theme15

upon which the ODM campaigned upon; is that right?16

A.   Right.17

Q.   Another campaign message was that there was an over-centralisation of power18

in Nairobi and it was thought to be a good thing by the ODM executive and19

membership to devolve power to the regions.  Is that a correct understanding,20

Witness?21

A.   Correct.22

Q.   And when you attended, like millions of others, large campaign rallies in Kenya,23

you liked what you heard; is that right?24

A.   Yes.25
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Q.   And you attended, you say, a large campaign rally at Uhuru Park in December1

2007.  Do you remember saying that, Witness?2

A.   Yes.3

Q.   And I think you were quite clear that that was the last campaign rally of the4

ODM of the campaign; is that right?5

A.   Yes.6

Q.   And you also mentioned that there was about a million people who were7

present at that campaign rally.  Is that a fair assessment, or have I got it wrong?8

A.   It's right.9

Q.   And you also attended a campaign in Kitale that was open air.  Do you10

remember saying that?11

A.   Yes.12

Q.   Also a million people attended that, more or less.  Do you remember saying13

that?14

A.   Yes.15

Q.   And these events were very widely published, publicised in the national and16

sometimes in the international media, according to you?17

A.   Yes.18

Q.   You never heard anything from William Ruto amounting to incitement, did19

you?20

A.   No.21

MR KHAN:  Now, Witness, I'm going to come back to these issues a little bit later,22

but before I do that -- and I think now, your Honours, with your leave we'll go into23

private session for a moment and I'm going to err on the side of caution with this24

witness for a variety of reasons.  There are certain matters that I could have raised in25
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public, but your Honour I'm going to err on the side of caution.  So, with the1

President's leave, I would ask that we go into private session for a moment.2

PRESIDING JUDGE EBOE-OSUJI:  For how long do you anticipate being in private3

session?4

MR KHAN:  Your Honour, I was going to come in and come out.  I was going to lay5

foundations of knowledge and come out, but I think --6

PRESIDING JUDGE EBOE-OSUJI:  (Overlapping speakers)7

MR KHAN:  I think, your Honours, for half-an-hour.  I don't want to be criticised8

by the Bench for revealing anything.9

PRESIDING JUDGE EBOE-OSUJI:  All right.  Beyond that, I should have asked you10

first how long do you think your cross-examination of the witness would take?11

MR KHAN:  Your Honour, we'll not be finished today.  I hope by maybe even12

lunchtime tomorrow, or maybe -- I think probably not by lunch.  Probably after13

lunch tomorrow I'll be finished and I hope I could give way then to my learned friend,14

Mr Katwa Kigen.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.16

Let's go into private session, court officer.17

(Private session at 3.50 p.m.) Reclassified into open session18

THE COURT OFFICER:  We are in private session, your Honour.19

PRESIDING JUDGE EBOE-OSUJI:  Please proceed, Mr Khan.20

MR KHAN:  And, your Honour, with the -- well, before I get there.21

Q.   Witness, you gave evidence, I think it was yesterday and maybe the day before22

briefly, that you (Redacted)23

(Redacted), do you24

remember?  Is that correct?25
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A.   Correct.1

Q.   And it's right, isn't it, that at the time you were (Redacted) you2

were also (Redacted)?  That's right, isn't it?3

A.   It's right.4

MR KHAN:  Now, with the court officer's leave, I'd ask that tab 47 -- your Honours,5

there's files for you in compliance with the Court's order.  With your leave and the6

assistance of the court officer, I wonder if those lever arch files could be presented.7

Your Honour, while that's being done, the document I want to be shown to the8

witness in private session is KEN-D09-0020-0063.9

PRESIDING JUDGE EBOE-OSUJI:  In what tab?10

MR KHAN:  Tab 47, Mr President.  We are in private session.11

Q.   Witness, can you see what is on the screen?12

A.   Yes, I can see.13

Q. And that's a copy of your identification card; is that right?14

A.   Yes.15

Q.   And the details on that identification card are correct, are they not?16

A.   They are.17

MR KHAN:  Your Honour, it can be taken off the screen in that case and I'd ask that18

it be given an exhibit number.19

PRESIDING JUDGE EBOE-OSUJI:  Any objection?20

MR OMOFADE:  No objection, your Honour.21

PRESIDING JUDGE EBOE-OSUJI:  It will be marked in the next Ruto Defence22

exhibit series.23

THE COURT OFFICER:  Your Honour, the document KEN-D09-0020-0063 will be24

attributed reference EVD-T-D09-00015, will be marked as confidential and will be25

ICC-01/09-01/11-T-45-Red-ENG WT 09-10-2013 66/99 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0326

09.10.2013 Page 67

referred to as Ruto Defence exhibit number 15.1

MR KHAN:  I'm most grateful.2

Q.   Now, Witness, I'm going to ask you some questions and I think hopefully the3

responses can be quite straightforward, either agreeing or not.  You know, don't you,4

somebody (Redacted) You know that person, don't you?  He5

was (Redacted)6

(Redacted) You know him, don't you?7

A.   I know him.8

PRESIDING JUDGE EBOE-OSUJI: Can you spell it for the record.9

MR KHAN: (Redacted)10

(Redacted)11

Q.   Now, Witness, you also know (Redacted).  Let me spell it.  The first12

name is (Redacted).13

You know that person, don't you?14

A.   I know him.15

Q.   Yes.  He was (Redacted), was he not?16

A.   He was.17

Q.   He was (Redacted)?18

A.   Yes.19

Q.   Now, a point came, Mr Witness, when (Redacted)20

(Redacted).  You're aware of that, aren't you?21

A.   I'm aware -- I'm aware that he left and (Redacted).22

Q.   Yes. (Redacted) yes?23

A. (Redacted)24

Q. (Redacted)25
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A.   Yes.1

Q.   Yes.  And he (Redacted)--2

PRESIDING JUDGE EBOE-OSUJI:  Again the spelling, Mr Khan.3

MR KHAN:  I am so sorry. (Redacted), as we know, and (Redacted).4

Q.   And he (Redacted) before the 2007 general5

election in Kenya, didn't he?6

A.   No.7

PRESIDING JUDGE EBOE-OSUJI:  Can you rephrase that question, please.8

MR KHAN:9

Q. (Redacted) before the 200710

general election in Kenya?11

A.   No.12

Q.   When do you say he (Redacted)?13

A. (Redacted)14

(Redacted).15

Q.   Yes.  And (Redacted)16

(Redacted)?17

A.   He was (Redacted).18

Q.   He was (Redacted), wasn't he?19

Is that right?20

A.   Your Honour, that found when (Redacted), but I heard.21

Q.   Yes.  You also heard, Mr Witness, that he (Redacted)22

(Redacted)?  You heard that, didn't you?23

A.   I'm not sure of the allegation about (Redacted).24

Q.   Yes.  Where did (Redacted) live?  In (Redacted)?25
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A.   Yes.1

Q.   He wasn't (Redacted), to your knowledge, (Redacted),2

was he, (Redacted)?3

A.   My response to that question: (Redacted)4

(Redacted)5

(Redacted)-6

Q.   Okay, Witness.  We'll move on for the time being, with Mr President's leave.7

Now, Witness, you told the --8

PRESIDING JUDGE EBOE-OSUJI:  Just so we know, Mr Khan, is (Redacted) a9

witness?10

MR KHAN:  Your Honour, I don't think I should answer that at the moment.  Not a11

Prosecution witness.12

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.13

MR KHAN:14

Q.   Witness, you told the Prosecution in your statement and also this afternoon - no,15

in your statement - that in (Redacted), when you met16

with the Prosecution and when you gave a statement to the Prosecution, you were17

(Redacted).  Do you recall saying that, Witness?18

A.   Yes.19

Q.   And in your statement you explained that the (Redacted)20

(Redacted); is that right?21

A.   Yes.22

Q.   Are you (Redacted), Witness?23

A.   I was (Redacted).24

Q.   And could I ask what were you doing (Redacted)25
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A.   I was a (Redacted).1

Q.   Yes.  For (Redacted)?2

A.   Yes.3

Q.   For (Redacted)?4

A.   For (Redacted).5

Q.   So what I was asking, Witness - it's my fault completely - are you (Redacted)6

(Redacted)7

A. (Redacted).8

Q.   And so the (Redacted), you say?9

A.   Yes.10

Q.   Okay.  I'll move on to something else for the time being.11

When did you first communicate with the Prosecution?12

A.   It was in (Redacted).13

Q.   That was the first time you communicated with the Prosecution?14

A.   No.  I communicated in (Redacted).15

Q.   Of (Redacted)?16

A.   Yes.17

Q.   And who -- how did you get into contact with the Prosecution?18

A.   I talked with the Prosecution (Redacted).19

Q.   How did you know how to get hold of the Prosecution?20

A.   They have a website.21

Q.   Did somebody put you in touch with the Prosecution?22

A. (Redacted) or --23

Q.   Did somebody suggest you speak to the Office of the Prosecution, Mr Witness?24

A.   No.25
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Q.   Nobody?1

A.   Nobody.2

Q.   And that's the truth, is it?3

A.   I've said nobody.4

Q.   What were the names of the individuals in the Prosecution that you spoke to in5

(Redacted), do you recall?6

A.   I can recall.7

Q.   You can, or you cannot?8

A.   I can.9

Q.   What were their names, sir?10

A. (Redacted).11

Q.   And the surnames, do you recall?12

A.   No.13

Q.   And you spoke (Redacted)?14

A.   Yes.15

Q.   Was anybody with you when you were speaking to the Prosecution?16

A. No.17

Q.   Was anybody in the same room with you?18

A.   No.19

Q. (Redacted)20

A. (Redacted)21

Q. (Redacted)22

A.   Yes.23

Q.   Did you speak to the Prosecution (Redacted)?24

A.   I spoke (Redacted)25
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Q. (Redacted)1

A. (Redacted)2

Q.   And how long did that conversation take place, Mr Witness, how long was it for,3

the first conversation with the Prosecution in (Redacted)?  Can you remember that?4

A.   I can say it lasted probably two hours.5

Q.   Two hours.  So it was quite a -- and it was in English, wasn't it?6

A.   Yes.7

Q.   Quite a detailed interview you had with the Prosecution in (Redacted), you'd8

agree?9

A.   I agree.10

Q.   And when was the (Redacted) with the Prosecution?  Was that in11

(Redacted)?12

A.   Yes.13

Q.   And that was in (Redacted); correct?14

A.   Yes.15

Q.   Who paid (Redacted)?16

A.   It was the Court.17

Q.   Who gave you the money?18

A.   It came from the -- it came from the Prosecutor's office.19

Q.   Do you recall, Witness, how much was given to you?20

A.   I can't -- I cannot state the exact amount.21

Q.   Not the exact amount.  Can you give an estimate?22

A.   I cannot give the estimate unless I (Redacted)23

(Redacted)24

Q.   Do you recall?  If I asked you to give a breakdown, could you give that25
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breakdown?1

A.   I can give an estimate of around (Redacted).2

Q.   And that was for (Redacted); correct?3

A.   Yes, it was.4

Q.   And --5

PRESIDING JUDGE EBOE-OSUJI: (Redacted) what?6

MR KHAN:7

Q. (Redacted), what currency was it, sir?8

A. (Redacted).9

Q.   And you were (Redacted)?10

A. I was (Redacted).11

Q. (Redacted)12

A.   It was taken care of by the Court.13

Q. (Redacted)14

A.   Pardon?15

Q.   Were you given, Mr Witness, (Redacted)16

(Redacted)?17

A.   Yes.18

Q. (Redacted)?19

A. (Redacted).20

Q. (Redacted); am I correct?21

A.   Yes.22

Q.   Now, Witness, you (Redacted) I should say,23

in (Redacted).  Did you watch the confirmation proceedings in this case, before24

a different set of Judges?  Did you watch that?25
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A.   I happened to watch but not all of it.1

Q.   Not all of it?2

A.   Yes.3

Q.   How much did you watch?4

A.   Maybe if I was looking for news, I could get a brief.5

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan -- sorry.6

MR KHAN:  Not at all.7

PRESIDING JUDGE EBOE-OSUJI:  Have you finished your answer to the question,8

Witness?9

THE WITNESS:   Your Honour, you can proceed.10

PRESIDING JUDGE EBOE-OSUJI:  Just so we have a clear record, you had said a11

question about (Redacted) and your answer was,12

"It was taken care of by the Court."  What do you mean by that?  Was it taken care13

of by the Court (Redacted)14

(Redacted)15

THE WITNESS:   It was taken care of (Redacted)--16

PRESIDING JUDGE EBOE-OSUJI:  Separately?17

THE WITNESS:   Separately.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you.19

Similarly, counsel had also asked you a question about (Redacted) and you said -- and20

(Redacted)-- he asked: (Redacted), am I correct?"  And you21

said, "Yes."  Again, was it from (Redacted)22

THE WITNESS:   It was from a separate.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you.24

MR KHAN:  I'm most grateful, Mr President, your Honours.25
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Q.   And, Witness, at that time, it's true that the press in Kenya, the television media,1

the written media, and the radio, was saturated with coverage regarding the2

confirmation hearing in this case.  Do you remember that?  You couldn't open a3

newspaper without seeing pages written regarding these cases of the Ocampo Six.4

Do you remember that?5

A.   Yes, I do.6

Q.   You know that proceedings were shown live on television.  That's correct, isn't7

it?8

A.   Yes.9

Q.   Are you aware that many people, in fact, left work early so that they could come10

and watch the proceedings, so keen were they to follow the proceedings in this case?11

There was a general sentiment of exceptional interest, is that right, in the ICC12

proceedings?13

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, that's a lot of different propositions in14

one question --15

MR KHAN:  Your Honour, I'll rephrase it.16

PRESIDING JUDGE EBOE-OSUJI: -- to be taken one at a time.  Thank you.17

MR KHAN:18

Q.   Witness, would you agree with the proposition that the ICC proceedings in19

the -- in the ICC proceedings in Kenya were the most watched televised -- were the20

most-watched televised proceedings in Kenya since independence?  Would that be a21

fair assessment?22

PRESIDING JUDGE EBOE-OSUJI:  He was born in (Redacted).23

MR KHAN:24

Q.   Would you agree that in your memory you haven't seen any event that was25
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covered for so long, in such depth, in the Republic of Kenya; is that right?1

A.   Your Honour, I can say in Kenya, if there is a function, the media are very2

aggressive and they do even live coverage for holidays, for other occasions, so I can't3

say it was the only matter which was given a big coverage more than anything.  And4

you can even see the last time when we had a terrorism attack, it was the major5

agenda to be heard around.  So I can't judge.6

Q.   Witness, I wasn't endeavouring to ask if it was the only matter that was given7

big coverage, but I was asking for your assessment as to whether or not the ICC8

proceedings were given the maximum amount of coverage for the longest period of9

time that you can remember compared to any other event.  Is that right or not?10

A.   I can say it was covered by the media.11

Q.   And proceedings were shown live in Kenya; is that right?12

A.   Yes.13

Q.   Witness, when you -- and did you give me an assessment as to how much of the14

proceedings you watched?  Did you see, for example, the opening speeches by the15

Prosecution and by the Defence in that case, in the pre-trial phase of this case?16

A.   I can't say that I happened to watch the opening session.17

Q.   Which proceedings did you watch?  What do you remember?18

A.   I only watched about the confirmation.19

Q.   Yes.  How many hours of proceedings would you say you watched?  It was20

shown live from beginning until end.  Can you give an estimate as to how many21

hours you watched?22

A.   No.23

Q.   No, but you must have had particular interest in this case because it dealt with24

Mr Ruto, who was a Pentagon member, and you had a passion for politics and the25
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ODM.  I would have thought you would have been riveted to the television screen.1

Why weren't you?2

A.   Pardon?  Your question?3

Q.   Can you explain to the Court how come it -- well, let me put it this way.  You4

say you have a passion for politics; is that right?5

A.   Yes.6

Q.   And a commitment to the ODM; is that right?7

A.   Yes.8

Q.   And you are somebody, you say, (Redacted)9

(Redacted); is that right?10

A.   Yes.11

Q.   And the ICC confirmation hearings were focusing on the events that are alleged12

surrounding the 2007/2008 election campaign; is that right?13

A.   Yes.14

Q.   Were you not interested in following what was alleged and what was said about15

something you say you were involved in?16

MR OMOFADE:  Your Honours, the witness has already said he followed some of17

the proceedings.  I think that deals with it.18

MR KHAN:  Your Honour, with respect it doesn't, because I'm trying to get as to19

what extent -- to what extent he followed proceedings.  This is why repeatedly I've20

asked that this was a live broadcast and was a major televised event that people in21

Kenya were watching, and I'm entitled, in my respectful view, to a degree of precision22

from the witness as to whether he had a fleeting glimpse, he watched it for five23

minutes or ten minutes, or he watched it for two hours a day.24

PRESIDING JUDGE EBOE-OSUJI:  That you can ask.  That is quite precise.  Why25
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don't you proceed in that way.  What was difficult, of course, with your last question1

was you asked if he could give an estimate and he said "No."  You may pursue it2

with leading questions.3

MR KHAN:4

Q.   Witness, did you -- I'm grateful, Mr President.  Witness, did you watch5

proceedings from start to finish every day?6

A.   No, I couldn't manage because I had also to attend to other duties.7

Q.   Did you watch it for two hours a day?8

A.   As I said, I could get a briefing during news hours.9

Q.   Okay.  On the daily news hours, how much time was allotted every day to10

summarising the developments at the ICC?  Can you give an estimate?11

A.   I myself allotted myself time, or ...?12

Q.   No.  You were in Kenya at the time and every day in Kenya during the13

confirmation proceedings this hearing was the lead item on the news, wasn't it?  It14

was the first item, it was the major item on the news, the trial of William Ruto in15

The Hague?  Do you remember that?16

A.   Yes, it --17

Q.   Yes.  So in listening to the news -- and do you watch the news every day,18

Witness?19

A.   When the news finds me when I'm at home, I could watch.20

Q.   Yes.  Are you home every day, Witness?21

A.   Yes, I'm home, but sometimes I can be late for news hours regarding on my22

busyness of the day.23

Q.   Yes.  And there's not just -- and what TV -- which news do you normally prefer24

to watch?  Which news station?  Do you have a preference, or not?25
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A.   I can watch Citizen, NTV and KTN.1

Q.   Yes.  And there's not only one news broadcast in Kenya every day, is there?2

There's news bulletins throughout the day; is that right?3

A.   Come on?4

Q.   There's news bulletins in Kenya throughout the day.  There's not just a 105

o'clock news.  You have an early evening news and a midday news and an early6

morning news, don't you, amongst all the major national TV networks; is that right?7

A.   Yes.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, pace warning.9

MR KHAN:  I'm grateful.10

PRESIDING JUDGE EBOE-OSUJI:  Pace.11

MR KHAN:  Yes.12

PRESIDING JUDGE EBOE-OSUJI:  And overlaps as well.  You and I have13

overlapped a few times.  I see it on the transcript.14

MR KHAN:  I do apologise, your Honour, and forgive me for that petulance.  I do15

apologise.16

THE INTERPRETER:  Many thanks from interpreters and transcribers.17

MR KHAN:18

Q.   Witness, in listening to these news bulletins, these news reports that you -- that19

found you at home, did you hear anything about the Prosecution's allegations of a20

network?  Did you hear about that?21

A.   About who?22

Q.   Alleging that Mr Ruto was part of a criminal network, did you remember23

hearing that allegation in the news or not?24

A.   Yes, there was.25
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Q.   And do you remember hearing the name Jackson Kibor during the confirmation1

hearing and in the news bulletins as part of that network?  Do you remember2

hearing that, or not?3

A.   I can't remember.4

Q.   Apart from watching the news, Witness, do you read newspapers?5

A.   Not daily.6

Q.   How frequently, Witness, do you read newspapers?7

A.   Once in a while, if I have happened to buy one.8

Q.   Once in a while.  And did you ever read any news article summarising the9

day's proceedings and setting out the allegations against Mr Ruto?  Did you ever see10

the name Jackson Kibor appear in those newspaper articles?11

A.   For the one I happened to read, I never.12

Q.   And, Witness, before --13

MR OMOFADE:  Well, perhaps the witness should be allowed to finish at least.14

MR KHAN:  Well, your Honour, I can answer.  I think he did answer and it wasn't15

put on to the Transcend.  Your Honour, if my learned friend was a little bit patient,16

he could have seen that the answer was given.17

MR OMOFADE:  Well, the transcript reads, and this is what I heard, "For the one I18

happened to read, I never", and there's a few dots afterwards.19

MR KHAN:  Well, your Honour, I think punctuation should be given by the20

Witness and not by the stenographer.21

Q.   But, Witness, can I put the question again.  Did you ever read anything about22

Jackson Kibor being involved as part of this criminal network being alleged by the23

Office of the Prosecutor?24

A.   I never happened to read such name in the paper.25
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Q.   Nor did you ever hear his name mentioned in any television news article, or1

summary, or report; is that right?2

A.   No.3

Q.   You see, what perplexes me a little bit, Witness, is that you told the Court that4

you would even take the trouble to listen to Kass FM --5

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, let's put the questions to the witness.6

MR KHAN:  Your Honour, I was doing so.7

PRESIDING JUDGE EBOE-OSUJI:  Yes, without what perplexes you.8

MR KHAN:  Yes, your Honour, but I have given the --9

PRESIDING JUDGE EBOE-OSUJI:  (Overlapping speakers)10

MR KHAN:  Your Honour, in my respectful submission, it's absolutely --11

PRESIDING JUDGE EBOE-OSUJI:  That will be -- that will be submissions to the12

Court.13

MR KHAN:14

Q.   Witness, you told the Court that you listened to Kass FM (Redacted)15

(Redacted)-- you listened to Kass FM on occasion (Redacted)16

(Redacted).  Do you remember saying that?17

A.   I have to be clear on that, because it was during campaign period during18

political time and my interest -- what can made -- what made me to ask was to know19

how our leaders are looking for votes.  That's why I had an interest of asking.20

Q.   Okay.  Did you speak about the ICC case with your friends in Kenya?21

A.   As from what time?22

Q.   During the confirmation hearing, 2011?23

A.   Yes, people could talk about it.24

Q.   And did you speak to your friends about the case against William Ruto after the25
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confirmation hearing and before June 2012 when you spoke to the Prosecution?1

A.   I don't know which friends you are terming, so you can come clear on that.2

Q.   Witness, they're your friends.  Did you speak to your friends - any of your3

friends - about the case against Mr Ruto prior to speaking to the Prosecution in4

(Redacted)?5

A.   Come on?6

Q.   Would you care for me to repeat the question, Witness?7

A.   Yes.  Yes.8

Q.   Did you speak to any of your friends about the case against William Ruto - the9

allegations - before you (Redacted) spoke to the Prosecution (Redacted)?10

Were you discussing the allegations?11

A.   No.12

Q.   Were you discussing the implications of the case against William Ruto with13

your friends?14

A.   No.15

Q.   You weren't discussing the implications of the case on the 2012 general election16

in Kenya?  That didn't come up at all, did it?17

A.   Come on?18

Q.   Would you care me -- would you care for me to repeat the question?19

A.   Repeat the question, kindly.20

Q.   Did you speak with your friends about what, if any, effect the ICC case would21

have on the presidential prospects of William Ruto in 2012?  Did you speak about22

that, or not?23

A.   No.24

Q.   No.  Witness, (Redacted)25
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(Redacted)1

A. (Redacted)2

Q. (Redacted)3

(Redacted) did you?4

A.   No.5

Q. (Redacted)6

(Redacted); is that right?7

A.   Right.8

Q.   And then you gave a signed statement (Redacted); is that right?9

A.   That's right.10

Q.   And that statement was five years after the events, wasn't it, Witness?  It was11

five years after the events that you witnessed?12

A.   Yes.13

Q.   Do you think you have a good memory, Witness?14

A.   Pardon?15

Q.   Do you think you have a good memory, a good recollection of events?  What's16

your own assessment of it?17

A.   Of which event specifically?18

Q.   Of events, a good memory?  Generally speaking, do you have a good memory19

or not?20

A.   I have.21

Q.   Now, when you spoke to the Prosecution, Witness - and it's page 9 of your22

statement - you were informed that protective measures may be available.  Do you23

remember being told that by the Prosecution when you spoke to them in September24

2012?25
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A.   Yes.1

Q.   And you were given that information by a (Redacted) do you remember that?2

A.   Yes.3

Q.   And you were asked that question before - or you were informed about that4

possibility before - you were asked substantive questions; is that right?5

A.   (No audible response)6

Q.   Did you tell -- well, you didn't tell the investigators you were under threat, did7

you?8

A.   (No audible response)9

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan - Mr Khan - transcript watch.10

MR KHAN:  I'm sorry.  Yes.  The answer is "Yes" I think, your Honour, and I'll be11

more careful.12

Q.   Witness, it was my fault, not yours, and I'll put the question again so that the13

transcript can record it.  I asked you that you never told the Prosecution, when you14

met them (Redacted), that you were under any threat, did you?15

PRESIDING JUDGE EBOE-OSUJI:  That's not the one that needs repeating.16

MR KHAN:  Okay, sorry.17

PRESIDING JUDGE EBOE-OSUJI:  The question was --18

MR KHAN:  Okay.  I apologise.  I wasn't --19

Q.   Witness, you were told by the Prosecution that various protective measures may20

be available.  Do you remember being told that by the Prosecution when you met21

them (Redacted)?22

A.   Yes.23

Q.   And that information was provided to you by (Redacted) from the Prosecution24

before you were asked substantive questions; is that right?  Right at the beginning of25
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the interview.1

A. Yes.2

Q.   And what I wanted to know, what I wanted your help with, Mr Witness, is that3

at the time you were told that by the Prosecution, you were never -- you never told4

them you were under threat, did you?5

A.   I was not under threat.6

Q.   And, Witness, despite not being under threat but being advised of the details of7

the witness protection regime, you were informed -- let me put it another way.  Did8

(Redacted) inform you what protective measures may be available for you?  Did he9

tell you what type of measures may be available?10

A.   No, I was not told.11

Q.   Did he mention, for example, that there'd be a possibility, if the Prosecution12

wished you to be their witness, that your name could be withheld from the public?13

Do you remember that?14

A.   Before or --15

Q.   Yes.16

A. -- after?17

Q.   When you met them (Redacted), sir.18

A.   Come again with the question.19

Q.   When you met the Prosecution (Redacted), were you20

told - and this is a different question - were you told that if you were in danger, you21

could be (Redacted) Were you told that by the Prosecution?22

A.   What I can remember, I was told about protection but not (Redacted).23

Q.   So are you saying you don't remember if you were told about (Redacted) or that24

you were not told about (Redacted)?  What's your evidence, Witness?25
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MR OMOFADE:   Your Honour, he's answered the question and I can read from the1

transcript:  "What I can remember, I was told about protection but not (Redacted),"2

line 25 to page 95, line 1.  I don't know how much more we need.3

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, proceed.  You can ask the question4

again.5

MR KHAN:6

Q.   Witness, were you told about the possibility of (Redacted) if you gave evidence7

for the Prosecution?8

A.   I was not told, but I was told about the protection.9

Q.   What about the protection, Witness?10

A.   I was told that -- because at first I had fear, then that is why I never even11

(Redacted) because of the nature of the12

security in Kenya and that's why I had fear.  So they just told me there is protection,13

but the issue of (Redacted) they never told me.14

Q.   So do you have any recollection about what amounted to protection, what was15

meant by that word "protection"?  Was any explanation given or not?16

PRESIDING JUDGE EBOE-OSUJI:  At the time you mean?17

MR KHAN:  At the time, (Redacted).18

Q.    Could you answer the question, Witness, please.19

A.   At the time I was (Redacted)?20

Q.   Mm-hmm.21

A.   I was told about the protection, but not in detail.22

Q.   When --23

PRESIDING JUDGE EBOE-OSUJI: The counsel's question is:  Do you remember24

anything in terms of the content of the discussion about protection?  Do you25
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remember anything that you were told at the time amounted to protection?1

THE WITNESS:   Yes.2

PRESIDING JUDGE EBOE-OSUJI:  That you were told.  Not what you were told3

later, but what you were told at the time about protection of witnesses that you will4

be receiving, if you needed it.5

THE WITNESS:   Yes, I can remember.  I was told that the background identity can6

be hidden, and this information is going to be given to the Defence and the Victims7

and the Judges, but it's not going to be out for public.8

MR KHAN:  Your Honour, I'll move on.9

Q.   But, Witness, you remember being told in your statement, and I refer to10

paragraph 8, that you were told -- it's paragraph 8.  You were told in paragraph 811

that procedures were available for your protection, but in paragraph 9 something else12

is explained to you, which is that you were informed that protective measures may be13

available in an event that the Court transmits your statement to a government, to a14

nation.  Do you remember being -- that being explained to you, or not?  If you don't,15

it's fine, but if you do, please help us with it.16

A.   I was told that the statement can be provided to the Defence, to the Court, to the17

Victims, and even if a nation needs my statement, the government.18

Q. (Redacted)19

(Redacted)20

A.   From?21

Q. (Redacted)22

A. (Redacted)23

Q. (Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

A. (Redacted)3

Q. (Redacted)4

(Redacted)5

A. (Redacted)6

Q. (Redacted)7

(Redacted) is that right?8

A.   Yes.9

Q.   Witness, did you lose a -- did you suffer the loss of a family member last year, a10

close family member?11

A.   No.12

Q.   No.  I'm happy to hear it.13

A.   Last year?14

Q.   Last year.15

A.   Year?16

Q.   Last year, 2012, (Redacted)17

A.   No.18

Q.   No very close friend or dependent that had passed away?  No?19

PRESIDING JUDGE EBOE-OSUJI:  Witness, you might have given an answer, but20

you're leaning very far back from the microphone.  I know it's quite late in the21

day - we're soon going to adjourn - but if you can lean forward and answer questions22

so that the court reporters can record it.  What was your answer to the last question,23

whether a very close friend or dependent had passed away last year?24

THE WITNESS:   No.25
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MR KHAN:1

Q.   I'm grateful, Witness.  And just one issue.  You said in response to one of my2

earlier questions that you agreed that (Redacted)3

(Redacted)4

A.   Actually, to answer that question, even before I was (Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

Q.   Witness, I've been there, but I'll move on, I'll come back to it later, as you'll see.10

Now, I'm pleased to learn that (Redacted); is that right?11

A.   Yes.12

Q. (Redacted)13

A. (Redacted)14

Q. (Redacted)15

A. (Redacted)16

Q. (Redacted)17

A. (Redacted)18

Q. (Redacted)19

A. (Redacted)20

Q. (Redacted)21

A. (Redacted)22

Q. (Redacted)23

(Redacted) Witness ?24

A. (Redacted)25
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Q.   Witness, the Prosecution have informed us that (Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

A.   I've received.6

Q.   I'm grateful for that.  And who have you received it from, Witness?7

A.   From the Court.8

Q.   Who in the Court?9

A. (Redacted)10

Q. (Redacted). Are you11

aware, or you don't know?12

A.   I don't know the exact department.13

Q.   Have they spoken to you?  Have you spoken with them?14

A.   Yes.15

Q.   And did they not introduce themselves, or you don't remember?16

A.   I don't remember.17

Q. (Redacted)18

(Redacted)19

A. (Redacted)20

Q.   Let me put it another way -- it's my fault, Witness.  It's my fault. (Redacted)21

(Redacted)22

A. (Redacted)23

Q. (Redacted)24

(Redacted)25
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A.   No.1

Q.   Okay, I'm going to move on to something else, Witness.  You told us, when2

you started giving evidence the day before yesterday, that you (Redacted)3

(Redacted).  (Your Honour, that's page 23, line 14 to 20, of the transcript.)4

Do you remember saying that, that you (Redacted)5

A.   Yes.6

Q.   And you say that you (Redacted)7

after that?8

A.   Yes.9

Q.   And it was (Redacted); is that right?10

A.   Yes.11

Q.   And you also said that you have (Redacted); is that right?12

A.   Yes.13

Q.   Now, when you spoke to the Prosecution in (Redacted), you told them that14

you (Redacted).  So my question is when (Redacted)15

(Redacted)16

A. (Redacted).17

Q.   Yes.  And when did you (Redacted), Witness?18

A. (Redacted).19

Q. (Redacted)20

A.   (Redacted)21

Q. (Redacted)22

A. (Redacted)23

(Redacted)24

(Redacted)25
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Q. (Redacted)1

A.   Yes. (Redacted)2

Q.   Do you know (Redacted), Witness?3

A.   Yes, I know.4

Q. (Redacted); is that right?5

A.   Yes.6

Q.   Did you give the Prosecution (Redacted)7

mentioned?  Have you shown it to them?8

A.   Yes, I can remember I'd shown (Redacted).9

Q.   Oh, you showed it to the Prosecution?10

A.   Yes.11

Q.   And when did you show it to them?12

A.   When I first met them --13

Q.   So you showed --14

A. -- in (Redacted).15

Q.   In (Redacted).  So you showed (Redacted) to the Prosecution in (Redacted)16

(Redacted) is that right?17

A.   (No audible response)18

Q.   Right.  And did they take it from you?19

A.   I don't know, because -- I don't know if they made a copy of it.20

MR KHAN:  Your Honour, I'll move on, but I'd ask that the Prosecution look into21

their disclosure if they have such a document.22

Q.   Now -- so your answer, it's not recorded in the transcript at page 102, line 25, is23

that you showed (Redacted) to the Prosecution in (Redacted).I24

said, "Is that right?", and you said, "Yes."  Is that correct?25
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A.   Yes.1

Q.   Okay.  Now, Witness, am I correct that in fact you (Redacted)2

(Redacted). You (Redacted); is that right?3

A.   I think I've explained that in -- I've said that (Redacted)4

(Redacted)5

Q.   Well, let me try and refresh your memory.  Your (Redacted)6

(Redacted) Your (Redacted); is that7

right?  Do you recall, or you can't remember?8

A.   I -- I can -- I cannot recall the exact --9

Q.   And you still have the (Redacted)?10

A.   Yes.11

Q.   Yes.  Do you remember (Redacted) off the top of your head, or12

not?13

A.   No.14

Q.   If I said it was (Redacted), would that ring a bell?15

A.   Yes.16

Q.   Yes, from (Redacted).  That's the (Redacted), isn't it?17

A.   Yes.18

Q.   Yes.  And your (Redacted)19

(Redacted), was it, Witness?  You say in your statement to the Prosecution at page 1120

that you (Redacted) and I'm21

saying that that's not correct, is it?22

A.   It was (Redacted).23

Q.   Yes, because there's no (Redacted)24

(Redacted).  There's no (Redacted), is there?25
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A.   It was (Redacted)1

Q.   Yes.  And that's (Redacted) isn't it, Witness?2

A. (Redacted)3

Q. (Redacted)4

A. (Redacted)5

Q.   Witness, there's only (Redacted)6

(Redacted)7

(Redacted).  Have you8

heard of (Redacted)9

A.   Yes, I've heard about them.10

Q.   And both are (Redacted)11

(Redacted).  You're aware of that, aren't you?12

A.   (No audible response)13

Q.   And what I'm telling you, Witness, is that in fact you haven't been given a14

(Redacted); is that right?15

A.   (No audible response)16

Q.   You haven't (Redacted)17

(Redacted), Witness?  Isn't that the18

truth?19

A. (Redacted)20

(Redacted)21

MR KHAN:  Yes.  Your Honour, I'd ask that tab -- at tab 34 we put on the screen22

KEN-D09-0020-0043.  Please let me know when you can see it, Witness.23

For the ease of the court officer, there's two pages - there's a front page and there's a24

back page - and both should be shown.  I think the first page - the front page - first,25
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please.1

Q.   Witness, could you be so kind as to -- well, maybe it should be made a little bit2

larger so the witness can read it himself.3

Could you read that, Witness, please, and if you could scroll up a bit so the witness4

could read I'd be most grateful.  Just the first paragraph.  When you've read that,5

Witness, let me know.  Have you read it?6

A.   Yes.7

Q.   The important bit really that I'm interested in is the second-to-last line that your8

(Redacted)9

(Redacted).  And that's -- if you could scroll up a little bit more please, court officer,10

I'd be tremendously grateful.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, you might want to read back precisely12

what it says.13

MR KHAN: (Redacted)14

(Redacted)15

(Redacted)16

PRESIDING JUDGE EBOE-OSUJI:  You had said "withheld," so it's just there's a17

difference between "holds" and "withheld."  That's all.18

MR KHAN:  Yes, yes.19

Q.   And that's signed, Witness, can you see at the bottom, (Redacted) Can20

you see the signature?21

A.   Yes.22

MR KHAN:  So -- and if the second page can be shown, I'd be grateful?23

Q.   And it's correct, isn't it, Witness, that that is (Redacted)24

(Redacted) is that right?25
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A.   Yes.1

MR KHAN:  So that can be taken off the screen.2

Q.   So, Witness, you agree with me that you (Redacted)3

(Redacted); is that right?4

A.   This was (Redacted).5

Q.   Yes.  The first page that you read, Witness, said very clearly that your6

(Redacted)7

(Redacted).  Do you get me?  That (Redacted)8

(Redacted); is that right?9

A. Yes, that was the purpose of that letter.10

Q.   Yes.  So when you said a few minutes ago that you (Redacted),11

that was not true, was it, Witness?12

A. (Redacted).13

Q.   Witness, this letter is dated (Redacted)14

(Redacted)15

A.   It was -- that is not my fault, (Redacted), because16

I provided those -- those informations when I was with the investigators during that17

time. (Redacted)18

(Redacted)19

Q.   So you provided -- you're quite certain you provided this document to the20

Prosecution in (Redacted)?  Quite certain?21

A.   Yes.22

Q.   You see, I put it to you, Witness, that the truth is you (Redacted) and23

you were not telling the Court the whole truth when you said you had it.  Are you24

with me?  Do you get my proposition that you told an untruth?  Do you understand25
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what I'm saying, Witness?  Are we together?1

A.   We are not together.2

Q.   We're not.  I'm putting it to you that you didn't tell the truth when you told3

this Court you have (Redacted).  You were making it up.  You didn't4

have (Redacted) because it hasn't been given to you; isn't that right?5

A.   By the time I provided the information, by the time I met the Prosecution and6

the investigator, I provided with the document I had by that time, (Redacted)7

(Redacted)8

Q.   Okay, Witness, I'll move on. I'll move on.  In your testimony, at page 32, line9

17 to 23, you said that you (Redacted)--10

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, do you think that would be a good11

place for --12

MR KHAN:  It --13

PRESIDING JUDGE EBOE-OSUJI:  I want to take that question away from you.  I14

mean, want to take it away from you since you're moving into a new area.15

MR KHAN:  Indeed, it's a very convenient time to break, Mr President.  Thank you.16

Can I just say --17

PRESIDING JUDGE EBOE-OSUJI:  Transcript, I did say, "I want to take the question18

away," not, "I don't want to take the question away."19

MR KHAN:  And, your Honour, can I just say that I think my time estimate is20

inaccurate, and I'll say now I think I'll be all of tomorrow.21

PRESIDING JUDGE EBOE-OSUJI:  Well, we will --22

MR KHAN:  With the Court's leave, of course.23

PRESIDING JUDGE EBOE-OSUJI:  We'll -- at some point we will start looking at the24

prospect of moving on from certain areas and lines of question, but for now you're25
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just starting so we're --1

MR KHAN:  I'm grateful.2

PRESIDING JUDGE EBOE-OSUJI: -- giving you some leeway.3

We will bring down the blinds and escort the witness out of the courtroom and then4

we will adjourn for the day.5

MR KHAN:  And, your Honour, while that's being done - it was remiss of me - with6

the Court's leave, the last document shown (Redacted), I would ask that the7

Court grant it an exhibit number.  It's been identified by the witness and it be8

admitted as a Defence exhibit.  Your Honour, we will provide the original in due9

course.10

PRESIDING JUDGE EBOE-OSUJI:  Any objection?11

MR OMOFADE:  Your Honour, I don't object to this.12

PRESIDING JUDGE EBOE-OSUJI:  The document will then be admitted and marked13

as the next in the Ruto Defence exhibits.14

(Closed session at 5.02 p.m.) Reclassified into open session15

(The witness stands down)16

THE COURT OFFICER:  Yes, your Honour.  First of all, we are in closed session, for17

the record.  And the document will be attributed reference EVD-T-D09-00016.  It18

will be marked as confidential and it will be referred to as Ruto Defence Exhibit19

Number 16.  I am talking about document reference as KEN-D09-0020-0043.  Thank20

you.21

PRESIDING JUDGE EBOE-OSUJI:  The record will so reflect and would also reflect22

that while you were performing that last exercise, the witness was escorted from the23

courtroom.24

MR KHAN:  Your Honour, could I just ask that the Court just consider possibly25
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starting at nine tomorrow and extending 'til five to make sure that we can finish -- or1

at least I can finish.  I'll try to be shorter than that, obviously, but I don't want to go2

beyond tomorrow, but, your Honour, I just raise it.  Perhaps in the course of3

deliberations, a decision could be made.  I would like, of course, for the witness to be4

released as soon as possible.5

PRESIDING JUDGE EBOE-OSUJI:  There may be other things that have put a lien in6

the 30 minutes before tomorrow -- before 9.30.7

MR KHAN:  So be it.  I'm grateful.8

PRESIDING JUDGE EBOE-OSUJI:  So the Court will rise and we'll reconvene9

tomorrow at 9.30.10

THE COURT USHER:  All rise.11

(The hearing ends in closed session at 5.04 p.m.) Reclassified into open session12
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