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Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1     International Criminal Court

2     Trial Chamber V(a) - Courtroom 1

3     Situation:  Republic of Kenya

4     In the case of The Prosecutor v. William Samoei Ruto

5     and Joshua Arap Sang - ICC-01/09-01/11

6     Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia

7     and Judge Robert Fremr

8     Trial Hearing

9     Thursday, 3 October 2013

10     (The witness takes the stand)

11     (Upon commencing in open session at 9.08 a.m.)

12             THE COURT USHER:  All rise.  The International Criminal Court is

13     now in session.  Please be seated.

14             PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  Court officer,

15     please announce the case.

16             THE COURT OFFICER:  Good morning.  Situation in the Republic of

17     Kenya, in the case of The Prosecutor versus William Samoei Ruto and

18     Joshua Arap Sang, case number ICC-01/09-01/11.  And for the record, we

19     are in open session.

20             PRESIDING JUDGE EBOE-OSUJI:  Thank you very much. Are there any

21     changes in appearances?

22             MR STEYNBERG:  No changes, your Honour.

23             MR KHAN:  Mr President, your Honours, good morning.  There is.

24     At the back, Anand Shah, our legal assistant in the case.

25 MR KIGEN-KATWA:  Mr President and your Honours, present today is
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1     Judy Mionki, our case manager.

2             MR NDERITU:  Good morning, Mr President, your Honours.  No change

3     from our side, thank you.

4             PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  We are in the

5     middle of Mr Kigen-Katwa's cross-examination.

6             We will continue with that in private session.  Court officer,

7     please, private session.

8     (Private session at 9.09 a.m.) Reclassified into open session

9             THE COURT OFFICER:  We are in private session, your Honour.

10             PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

11             Mr Kigen-Katwa.

12     WITNESS:  KEN-OTP-P-0536 (On former oath)

13     (The witness speaks Swahili)

14     QUESTIONED BY MR KIGEN-KATWA: (Continuing)

15        Q.   Now, Madam Witness, the last question I was asking you yesterday

16     related to the issue of your husband.  You've understood that?

17             PRESIDING JUDGE EBOE-OSUJI:  Maybe, Mr Kigen-Katwa, why don't you

18     pose a question again and then we will take it from there.

19             MR KIGEN-KATWA:

20        Q.   Madam Witness, as I recall from your testimony yesterday, you

21     said the name of your husband (Redacted) and that (Redacted)

22 (Redacted).  Could you confirm

23     that's what you said yesterday?

24        A.   Yes.

25        Q.   Now, could you confirm that in the ordinary course of things and,
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1     more specifically, in the nature of the Kalenjin and Kikuyu culture,

2     children would take the names of their father's family?

3        A.   When I was telling you about my life, I told you that (Redacted)

4 (Redacted)

5 (Redacted) and there is no problem. (Redacted) today.

6 Q.   Madam Witness, I would request that you answer the question

7     I asked you.  The question is in principle whether you would agree that

8     in the ordinary course of things, the names of the children would take

9     the family name of the husband.

10             PRESIDING JUDGE EBOE-OSUJI:  You mean in the ordinary course of

11     things in the culture?

12             MR KIGEN-KATWA:  Yes, Mr President.

13             THE WITNESS: (Interpretation) Yes, (Redacted),

14     that's his name.

15 Q.   How many of your (Redacted) children bear the name of your husband's

16     family?

17        A. (Redacted) children.  The (Redacted) when they sat the

18 (Redacted)

19 (Redacted)

20    Q. Madam Witness, I will ask you how many of your (Redacted) children, as

21     you speak today, bear the name of your family -- your husband's name?

22        A.   I've just said (Redacted) children, and (Redacted)

23 (Redacted)

24 (Redacted)

25 (Redacted) name.
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1        Q.   Now, Madam Witness, you were asked a question yesterday by the

2     victims' representative and the question was specifically what was the

3     effects of this situation you went through, the violence you went through

4     and the loss of life and the loss of property, what were the effects that

5     it had on you.  Do you recall that question?

6        A.   Yes.  I do remember that question.

7        Q.   Do you recall also making the answer that, in consequence, you

8     cannot stand the sight of Kalenjins?

9             PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, it might be

10     appropriate to read back precisely what the witness had said because I'm

11     not sure, because I'm not sure that's precisely what she said.  I'm not

12     saying she didn't but if you can read back the answer for accuracy

13     purposes.

14             MR KIGEN-KATWA:  Thank you, Mr President.  I am alive to what is

15     written in the transcript but it is one of those problems with the

16     translation, Mr President, because I heard in Kiswahili what was said and

17     the translation is not what is here.  And with your permission,

18     Mr President -- just a minute.  Mr President, with your permission if

19     I could put a question to him -- to her, rather, it's probable that

20     I would get the answer that she had made initially.  Thank you.

21        Q.   Madam Witness, you were asked the question as to what were the

22     effects of the situation you went through, and your answer -- one of --

23     is that one of the effects is that you cannot stand the sight of

24     Kalenjins.  Do you recall saying that?

25             PRESIDING JUDGE EBOE-OSUJI:  Now, don't answer that question.
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1     Mr Kigen-Katwa, do you have the transcript?  Can you read it directly

2     back to her?  As in quote and unquote.

3             MR KIGEN-KATWA:  Mr President, like I explained, what I heard in

4     Kiswahili is different from what is translated, but if your order is that

5     I must restrict myself to what is translated, I'll do that.  Of course,

6     the situation is that part of the substance of our cross-examination has

7     been lost owing to the process of the translation.  And I had requested,

8     Mr President and your Honours, that if you allow me, I'll put the

9     question the way I understood her to have answered it, and then she can

10     either say what is in the transcript is the way she had answered it or

11     the way I understood her to have said in Kiswahili is the correct

12     position, Mr President.

13             MR STEYNBERG:  Your Honour, if I may, the transcript is the

14     record.  It's the record that we're all commonly are using and it's the

15     record that should be used for the purposes of cross-examination.  If my

16 learned friend was dissatisfied with the translation that was given, he

17     should have corrected it at the time.  It's now too late to do so.  So

18     I submit he has two choices, either to use the record as it is or to ask

19     the witness the question again and see what answer she gives, and if it's

20     not properly translated, then that issue can be raised at the time but --

21     and if I can also ask my learned friends when quoting from a document, if

22     they could please advise the Court and the other parties which transcript

23     and which page they are quoting from so we can also follow.  I would be

24     most grateful.

25             MR KIGEN-KATWA:  Mr President, may I apologise for that.  I am
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1     referring to page 60 of yesterday's transcript, line number 8 to 10.

2             PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, the effect of my

3     intervention is this:  It may be the case that there is something you are

4     pursuing with that line of question.  My objective is not to deflect you

5     from doing that but it's about being fair to the record and to the

6     witness.  That would mean putting the question precisely, quoting the

7     transcript, this is what came back, and putting it.  Now, if you -- after

8     exploring what is on the transcript, if you want to explore other things

9     around it, that's fair, but to put a question to the witness that may not

10     be precisely -- and presuming that you're giving back to her an answer

11     which may not be accurate on the record is not fair to the witness.

12     That's what I'm saying.  So I think you must have to quote the transcript

13     and then, if you want to take it from there, we'll see how you go with

14     it.

15             MR KIGEN-KATWA:  I'm obliged, Mr President.  I can do that.

16        Q.   Now, Madam Witness, do you recall saying that after this

17     situation, that is the events of 1 January 2008:  "... I didn't want to

18     meet any Kalenjins thereafter.  You see, these things affected me quite

19     seriously."

20        A.   You know, (Redacted).  If you tell me that I didn't

21     want to meet with any Kalenjins, (Redacted)

22 (Redacted)

23             THE INTERPRETER:  If the interpreter heard correctly.

24 MR KIGEN-KATWA:

25        Q.   Madam Witness, are you --
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1             PRESIDING JUDGE EBOE-OSUJI:  One second.  Madam, I will not want

2     you to argue with lawyers when they ask you questions.  What you will

3     need to do is to listen carefully to the question, listen carefully to

4     the question, and then answer the question as best you can without a need

5     to argue with lawyers.  That's the way we'll work most effectively.  And

6     also remember what we agreed upon yesterday:  You speak slowly and in

7     little chunks of information so that the interpreters can interpret

8     accurately.  Thank you.

9             MR KIGEN-KATWA:

10        Q.   Madam Witness, you didn't answer my question.  My question was

11     whether in answer to the question as to what was the effect of this

12     violence of 1 January 2008 --

13             PRESIDING JUDGE EBOE-OSUJI:  You wanted to ask me a question?

14             THE WITNESS:  Yeah.

15             PRESIDING JUDGE EBOE-OSUJI:  Please go ahead.

16             THE WITNESS: (Interpretation) Mr President, I have a question to

17     put to you.  He should ask me questions about me, not questions about my

18     family.  I came here to testify to what I experienced.  I'm not here to

19     testify about my family.  He should ask me questions about the -- what

20     I was subjected to.

21             PRESIDING JUDGE EBOE-OSUJI:  Thank you for that question and for

22     that observation.  What the lawyer is doing is his job.  The questions

23     he's asking are questions that relate to the case in many ways.  Do not

24     worry.  We will not let lawyers treat you badly or ask you questions that

25     are not fair.  That is part of our job here.  We are not just here
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1     sitting down and watching you.  We are also making sure that this thing

2     is done properly.  So when I don't stop you from answering a question,

3     Madam, please answer the question, listen carefully and answer it as best

4     you can.  Do not ask lawyers questions.  Just answer the questions they

5     ask you.  Thank you.

6             MR KIGEN-KATWA:

7        Q.   Now, Madam Witness, the question I was asking you before you

8     complained about your family has nothing to do with family.  The question

9     is whether or not you said yesterday that following this violence,

10     "I didn't want to meet any Kalenjins thereafter.  You see, these things

11     affected me quite seriously."

12             Is it true or is it not true you said this?

13        A.   I want to distinguish between those who harmed me (Redacted)

14     When I talked about people that I did not want to meet, these are the

15     people that I know hurt me, caused harm to me.

16        Q.   Thank you, Madam Witness.  And is it true that you said, "I don't

17     want to meet any Kalenjins"?  That is the emphasis of my question.

18             PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, I believe the record

19     is what it says.  I don't know whether you want to keep on pursuing this.

20             MR KIGEN-KATWA:  Mr President, I can move to something else and

21     then tie up with what I wanted to ask.

22        Q.   Now, Madam Witness, is it true also that from time to time, in

23     your testimony, when you were being led by the Prosecution, you referred

24     to Kalenjins as "enemy"?

25             MR STEYNBERG:  Again, your Honours, please could we have the
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1     reference so we can see what the context is?

2             PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa can -- that was not

3     my understanding of the testimony.

4             MR KIGEN-KATWA:  Mr President, I will get it shortly but,

5     Mr President, isn't it okay if I ask the witness to confirm whether or

6     not she said that?  Even as I get the record?

7             PRESIDING JUDGE EBOE-OSUJI:  If you are -- I do not want to use

8     the word "purport" but for want of better expression, I don't mean it in

9     an offensive way.  I think I should say supposing to read or put back an

10 answer to the witness, supposedly based on an answer she had given, it is

11     fair to be accurate.  If you want to explore something else the witness

12     has not said, it is your right to do so in cross-examination.

13             MR KIGEN-KATWA: That's okay, Mr President.  I am making

14     reference to page 47, line 17 of the proceedings of -- the proceedings of

15     17 September.

16        Q.   And, Madam Witness, this is what you said.

17             MR KIGEN-KATWA:  Mr President, I'll come back to that question,

18     if I could move on to another question.

19        Q.   Now, Madam Witness, you said something about the (Redacted)

20     the events (Redacted).  And as I look for the

21     transcript, is it true that you said (Redacted)

22 (Redacted) who were affected by violence?

23             MR STEYNBERG:  I'm sorry, your Worship, to constantly jump up but

24     my recollection was that it was a completely different year that was

25     mentioned.  And unless my learned friend can point to where the witness

ICC-01/09-01/11-T-41-Red-ENG WT 03-10-2013 9/118 SZ TICC-01/09-01/11-T-41-Red2-ENG WT 03-10-2013 9/118 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Witness:  KEN-OTP-P-0536 (On former oath) (Private Session) Page 10
Questioned by Mr Kigen-Katwa (Continuing)

Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1     supposedly said that and which transcript are we referring to, realtime

2     transcripts or the edited transcript, otherwise it becomes just

3     impossible to follow.

4             MR KIGEN-KATWA:  Mr President, (Redacted).  Probably I should

5     ask the question again, Mr President.

6             PRESIDING JUDGE EBOE-OSUJI:  Using the correct year.

7             MR KIGEN-KATWA:  Yes, thank you, Mr President.

8        Q.   Is it true, Madam Witness, that you said in the year (Redacted)

9 (Redacted) home?

10        A.   Yes.

11        Q.   Now, I want to ask you the question that I just asked you a

12     moment ago and then I'll come back to this issue of (Redacted).

13             MR KIGEN-KATWA:  Mr President and my learned colleague for the

14     Prosecution, the proceedings of 19 September, line 35 -- page 35/10,

15     35.10 on 19 September, and if I could ask the question.

16        Q.   Madam Witness, is it true that you said that on -- is it true

17 that you said on that day that (Redacted)

18 (Redacted), the enemy that was going to attack us?

19        A.   Can you kindly repeat your question?  Which people are you

20     talking about when you say people who came to protect?

21        Q.   Madam Witness, I'm just quoting exactly the answer you gave on 19

22     September where you said, (Redacted)

23 (Redacted) the enemy attack, the enemy that was going to attack us."

24        A.   They were (Redacted).  They were not people

25     who came from outside.  It was (Redacted)
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1        Q.   Now, Madam Witness, the question I'm asking you is that you used

2     the word "enemy" in your answer in that regard and I would like you to

3     explain to the Court whom you are referring to as "enemy."

4             PRESIDING JUDGE EBOE-OSUJI:  I think it's quite clear in the

5     answer but in --

6             MR KIGEN-KATWA:

7        Q.   Madam Witness, did you say the Kalenjins?

8        A.   Yes.  We were attacked by Kalenjin.

9        Q.   Now, Madam Witness, isn't it true that your motivation to testify

10     today is because of your bitterness and attitude towards Kalenjin as a

11     people?

12        A.   If I had felt bitterness, (Redacted)

13     Secondly, when I went (Redacted), we were very often having dealings

14     with Kalenjin.  And at a certain moment, the Kalenjin planted maize,

15     there was a shortage and we helped them out by giving them food.  So

16     I don't feel hatred for Kalenjin.  I feel hatred for those who harmed us.

17        Q.   Madam Witness, you have testified when you were being led by the

18     Prosecution and when you were being led by the victims' advocate, but do

19     you realise that you have not said any one good thing about the

20     Kalenjins?

21        A.   Let me give you an example in order to answer your question.  If,

22     for instance, you had harmed me and you had confiscated all of my

23     property, that means that you had harmed me.  And if, for instance, you

24     had taken my child and then I met you somewhere along the way, do you

25     think I would forgive you even if that's what we are told to do by the
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1     Bible?  And what is more, (Redacted).  I have never taken up a bladed

2     weapon, a machete, to avenge myself.  It's up to God to take revenge.

3        Q.   And so, Madam Witness, as you testify, you have bitterness, isn't

4     it?

5        A.   No.  I do not feel bitterness.  And I am not testifying for

6     reasons of bitterness.  I have come to testify because I don't want this

7     sort of thing to happen again in Kenya and I don't want our future

8     generations to be affected by what affected us.

9             MR NDERITU:  Mr President, your Honours, what is coming to me on

10     the screen is not what I heard the witness say in Kiswahili.  It is

11     recorded here that she said:  "I am not testifying for reasons of

12     bitterness."  The Kiswahili word that she used is "hongo" which means

13     "bribe."

14             MR KIGEN-KATWA:

15 Q.   Now, Madam Witness, it is true that the testimony you've given to

16     this Court (Redacted)

17     isn't it, (Redacted)

18        A.   No. (Redacted) a well-established

19     procedure. (Redacted) things

20     were mixed up.  So I didn't understand when I was (Redacted)

21 (Redacted)

22        Q.   Madam Witness, in terms of the (Redacted), you were led

23     yesterday in evidence and you confirmed that you (Redacted)

24 (Redacted)

25             MR KIGEN-KATWA:  Your Honours, I'm referring to the (Redacted)
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1 (Redacted), line 20 and -- page 13 all the way to page 17,

2     your Honours.

3        Q.   Madam Witness, you confirmed when you were testifying that you,

4     in fact, (Redacted)

5             MR STEYNBERG:  I beg your pardon, your Honours.  My memory was

6     that she was in (Redacted)

7     She subsequently (Redacted).  I'm loath to say it but my learned

8     friend must please properly research his questions before they are put to

9     the witnesses because it's not the first occasion when inaccurate things

10     are being put to this witness.  And it only behooves my learned friend

11     and this Court to be properly prepared in presenting his

12     cross-examination.

13             MR KIGEN-KATWA: Mr President, could I ask the question again?

14        Q.   Is it true that you (Redacted)

15 (Redacted) you suffered?

16        A.   I explained to you several times that whenever (Redacted)

17 (Redacted) that is the reason why

18     there was no point for me to ask to reread the statement.  When I went to

19 (Redacted)

20   Q. Madam Witness, my question is very specific.  Is it true that (Redacted)

21 (Redacted) and my question is more specifically whether

22 (Redacted).

23        A. Yes.

24        Q.   It is also true that you (Redacted)

25        A.   Yes.
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1        Q.   It is also true that (Redacted)

2 (Redacted)

3        A.   Yes.

4        Q.   Could you confirm that (Redacted)

5 (Redacted) at the scene?

6 A.   Yes.

7        Q.   Would you confirm that the testimony you've adduced to this Court

8     is (Redacted)

9 (Redacted)

10        A.   Please repeat your question.

11        Q.   My question, Madam Witness, is that (Redacted), and

12     the substance of your testimony (Redacted)

13 (Redacted) on 1 January 2008 when there was an attack on the

14     church, isn't it?

15        A.   Yes.

16        Q.   It is also true that your testimony, when you were being led by

17     the Prosecution and by the victims' representative, was that in fact

18 (Redacted), Kiambaa church, on 1 January 2008, isn't it,

19     in this court?

20        A.   That is correct.

21        Q.   Secondly, your testimony (Redacted), in fact, (Redacted)

22     participated in the violence in the attack, attacking you and other

23     people who were (Redacted), isn't it?

24 A. How did (Redacted) attack me?  Or, rather, (Redacted) attacked me because

25 (Redacted)
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1        Q.   Now, Madam Witness, therefore, you were aware that (Redacted)

2 (Redacted) do you?

3             MR STEYNBERG:  Your Honours, the relevance of this?  An opinion

4 (Redacted)

5             PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, the objection is

6     sustained.

7 MR KIGEN-KATWA:

8        Q.   Now, Madam Witness, (Redacted), questions were put to you that

9     you had personal grudges (Redacted), isn't it?

10        A.   I have no grudge (Redacted).  The only problem I have

11 (Redacted)

12 Q.   Now, in terms of what you said in (Redacted), Madam Witness, is it

13    not true that you did not make any mention of one (Redacted)?  Unlike what

14     you've testified (Redacted)

15        A.   Before the (Redacted) presented to

16     me.  There were (Redacted).  I know my country very well, Kenya.  In

17     Kenya, there is -- there isn't enough safety. (Redacted)

18 (Redacted).  If I had given (Redacted), when I came out of

19 the (Redacted) I would have had problems because I know there isn't enough

20     safety in Kenya, my country.

21        Q.   And did you (Redacted)

22 (Redacted)

23        A.   Yes.

24        Q.   And it is your testimony that, (Redacted), you

25     did (Redacted)
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1        A.   I've explained to you there were (Redacted)

2 (Redacted)

3 (Redacted)

4     I said there was a (Redacted)

5        Q.   Now, it's also true that in the (Redacted)

6 (Redacted) isn't it?

7        A.   The investigations carried out in Kenya were not in-depth

8     investigations such as they are here.  And let me say once again, in

9     Kenya, there is not enough in the way of necessary protection.  There is

10     no safety.  And when (Redacted) I was (Redacted)

11 (Redacted)

12 (Redacted) have come along and crushed me.  You

13     know, in Kenya, there isn't enough safety.  I've already said that.

14        Q.   It is also true, I -- it is also true that (Redacted)

15 (Redacted) isn't it?

16        A.   I couldn't (Redacted).  If I had done

17     so, I would have (Redacted).  I would (Redacted)

18 (Redacted)

19        Q.   It is also true that you did not (Redacted)

20 (Redacted)

21        A.   That is true.  I did not (Redacted).

22        Q.   Now, (Redacted) you made mention of having gone to

23 (Redacted) for purposes of (Redacted)

24 (Redacted) isn't it?

25        A. (Redacted) a number of cases.  At the
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1 (Redacted)

2 (Redacted) where you had gone. (Redacted)

3     belongings (Redacted), the names of your family members who had

4     been killed.  We didn't even know (Redacted).  In fact,

5 (Redacted).  Secondly, (Redacted)

6 (Redacted) To do that --

7     well, let me say that I didn't know at all what (Redacted)

8 (Redacted)

9        Q.   Madam Witness, my question is very specific as to whether or not

10 (Redacted)

11        A.   I did not say that.

12        Q.   Did you, (Redacted) mention anything about Kalenjins

13 (Redacted)

14        A. (Redacted) I couldn't answer.

15     I couldn't answer questions (Redacted).  I only answered

16 (Redacted)

17        Q.   Madam Witness, may I ask you again, is it true or is it not true

18     that you did (Redacted)

19 (Redacted)

20        A.   I did not mention that.

21        Q.   Now, when you were recording your statement with the Office of

22     the Prosecutor, is it true that at paragraph 94 you said that you did not

23     know anybody by the name -- or, rather, that you did not mention the name

24 (Redacted) in your original statements to the Prosecution?

25             MR KIGEN-KATWA:  Mr President and your Honours, I'm referring to

ICC-01/09-01/11-T-41-Red-ENG WT 03-10-2013 17/118 SZ TICC-01/09-01/11-T-41-Red2-ENG WT 03-10-2013 17/118 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Witness:  KEN-OTP-P-0536 (On former oath) (Private Session) Page 18
Questioned by Mr Kigen-Katwa (Continuing)

Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1     paragraph 94 of the statement.

2             PRESIDING JUDGE EBOE-OSUJI:  Can you repeat the question, please?

3             MR KIGEN-KATWA:

4 Q.   Madam Witness, it is true that you gave a statement to the Office

5     of the Prosecutor about the period of (Redacted) isn't it?

6        A.   Yes.

7        Q.   And do you recall being asked the question as to whether or not

8     you know one (Redacted)

9        A.   Yes.

10        Q.   Could you tell the Court what you told the Prosecution when they

11     asked you that question on the said (Redacted)

12        A.   I answered that (Redacted) but at a certain

13     moment in time (Redacted)

14        Q.   It is also true, Madam Witness, that at that time, you did not

15     mention that (Redacted) was in any of the meetings (Redacted)

16 (Redacted)

17             MR STEYNBERG:  I beg your pardon, your Worship.  I think the

18     question as put might be a little misleading.  If my learned friend wants

19     to specify particular dates and meetings, because I notice at

20     paragraph 27, the witness did say that this person (Redacted)

21 (Redacted)

22             MR KIGEN-KATWA:

23        Q.   Madam Witness, I will ask you the question again.  It is true

24     that in none of (Redacted) you said were held (Redacted) was

25 (Redacted) in attendance?
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1        A. (Redacted)

2        Q.   The question is not whether or not (Redacted).  The question is

3     that -- did you tell the Prosecution on (Redacted) that (Redacted)

4 (Redacted)

5        A. (Redacted)

6        Q.   Madam Witness, I'm not asking you whether you can now recollect

7     that he was there.  The question is whether, in your original statement,

8     you said (Redacted)

9        A.   Which original statement?  Are you talking about (Redacted)

10 (Redacted)

11        Q.   I am talking of your statement to the Prosecution -- that you

12     made to the Prosecution, to the ICC Prosecutor, (Redacted)

13        A.   I said that I (Redacted)

14             MR KIGEN-KATWA:  Mr President, I leave that question and come

15     back to it later.

16        Q.   Now, Madam Witness, so your testimony is that (Redacted)

17 (Redacted) you would say the truth, the whole truth, you had actually

18     withheld some issues relating to this violence?

19        A.   The reason why I did not say everything is that not all questions

20     were put to me regarding what had happened.  I simply answered the

21     questions that were put to me.

22             MR STEYNBERG:  Your Honours, I'm sorry to interrupt once again,

23     but I think something needs to be made clear regarding (Redacted)

24 (Redacted)

25 (Redacted)
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1 (Redacted)

2 (Redacted)

3 (Redacted)

4 (Redacted)

5             PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, I think the witness

6     seems to be taking good care of herself, and when times comes to argue

7     that point, I (Redacted) you can maybe argue.

8             MR STEYNBERG:  As the Court pleases.

9             MR KIGEN-KATWA:  And, Mr President, the issue I have is whether,

10     as the witness had said, did indeed say the whole truth as she had sworn

11 to say.  That's actually the point I'm making.

12             PRESIDING JUDGE EBOE-OSUJI:  And she has answered the question.

13     Maybe we can move on to something else.

14             MR KIGEN-KATWA:  That's true, Mr President.

15        Q.   Now, Madam Witness, the issue of the (Redacted) you said you

16     went to (Redacted) Do you recall

17     saying that?

18        A.   Yes.

19        Q.   Now, yesterday, when you were -- we were doing some background

20     basis of cross-examination, you said there were a number of tribes that

21     were resident in the general area of Kimuri and Kiambaa and the places

22     you had gone to school, isn't it?

23        A.   Yes.

24        Q.   You mentioned existence of tribes that include Luhyas, Kisiis,

25 and Kambas, and Kalenjins, and Kikuyus, isn't it?

ICC-01/09-01/11-T-41-Red-ENG WT 03-10-2013 20/118 SZ TICC-01/09-01/11-T-41-Red2-ENG WT 03-10-2013 20/118 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Witness:  KEN-OTP-P-0536 (On former oath) (Private Session) Page 21
Questioned by Mr Kigen-Katwa (Continuing)

Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1        A.   Yes.

2        Q.   Were they also affected by this post-election violence?

3        A.   I can only speak for myself.  When I left that location, it was

4 (Redacted).  Subsequently, I think around March, towards the

5     end of March, there was a Member of Parliament who was killed.  I do not

6     know whether it was in Tinderet or elsewhere.  Even at that time, the

7     Kalenjins had started fighting against the Kisii.  When you fought

8     against the Kikuyu, you were with the other ethnic groups, but when a

9     Member of Parliament was killed, he was a Kisii, you started fighting

10     against the Kisii.  We learned about this when we were at the showground.

11 Q.   Now, Madam Witness, my interest is in respect to what you said

12     were the signs placed against the bodies in (Redacted).

13             PRESIDING JUDGE EBOE-OSUJI:  The question?

14             MR KIGEN-KATWA:

15        Q.   And the question, Madam Witness, is:  Were there signs for

16     bodies, you said there were signs for Kalenjins and Kikuyus.  Did you say

17     that?

18        A.   That is quite true.

19        Q.   Now, were there also signs for all the other 40 tribes in Kenya,

20     whose families had lost their relatives it and had been taken (Redacted)

21 (Redacted)

22        A.   At the (Redacted), there were only two piles.  If you want me to

23 explain to you where this was, I can say it.  At the (Redacted), where the

24 bodies were being washed, there were two piles - a pile for the Kalenjin

25     and a pile for the Kikuyu.  And if you went inside the (Redacted) and you
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1     said that (Redacted) the first

2     question put to you was:  What is your tribe?  And if you said you were

3     Kikuyu, they will show you the pile for the Kikuyu and tell you to look

4     for the body there.

5        Q.   Is it your testimony, Madam Witness, that it is only Kikuyus and

6     Kalenjins who lost their relatives in this violence, and not another

7     tribe?

8             MR STEYNBERG:  Is my learned friend referring to the violence on

9     1 January at the Kiambaa church, your Honour?

10             MR KIGEN-KATWA:  Mr President, I probably will lay a basis for

11 that question so that I can come to that.

12        Q.   When was it, Madam Witness, that you went (Redacted)

13        A.   It was on (Redacted).  I went right back (Redacted)

14 (Redacted), and when I arrived (Redacted), I felt bitter.  I was sad.

15 (Redacted).  I no longer want to

16     think about that because it distresses me.  I went back to the cathedral.

17     There were photographs pasted on the wall.  You would go there to look,

18     and you would be asked whether (Redacted)

19 (Redacted).  Then they would ask you to go and look there.  That is

20     what I did, (Redacted)

21             As a last resort, I and the members of my family decided to go to

22 (Redacted), and it was about -- it was approximately the (Redacted),

23 many days had passed right up to (Redacted), so I went and I entered

24 (Redacted), and you will remember that those people had been gathered

25     and placed in piles.  It was very difficult.  The bodies were decomposing
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1     and there were even bugs already there.  It was very difficult.

2             I was courageous enough to (Redacted).  First of all

3     because this was not (Redacted).  My children were safe, and my

4 (Redacted)

5 (Redacted), and I also had this problem: (Redacted)

6 (Redacted), my children (Redacted), and they were not dead so (Redacted)

7 (Redacted).  So I went through everything, and

8     the important thing was (Redacted)

9        Q.   Could you confirm, then, that you actually went to (Redacted)

10 (Redacted) Because that's what I'm interested in.

11        A.   Yes.  I went there.

12        Q.   And you had testified earlier on, when you were being led in

13     evidence in-chief, that violence broke out as early as 30 December 2007,

14 did you?

15        A.   Yes.

16        Q.   Could you also confirm that the (Redacted) is where

17 (Redacted)

18     relating to the violence?

19        A.   Yes.

20     Q.   So as at (Redacted), and then again on (Redacted), there were

21 (Redacted), isn't it, not exclusively the bodies of

22     people who had died (Redacted)?

23        A.   Yes.  There were many bodies.

24        Q.   And in that case, then, my question is:  Did you see signs

25     indicating piles for Kalenjins, piles for Kikuyus, that you have said,
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1     were there also signs for the other tribes that had been affected?

2             PRESIDING JUDGE EBOE-OSUJI:  In what case?  Clarity to the

3     question.

4             MR KIGEN-KATWA:  I can do that, Mr President.

5        Q.   You said you went on (Redacted).  You again went on (Redacted)

6 (Redacted). As at that time, as by your testimony, there were very many bodies

7     and they were not exclusively (Redacted).  And the question,

8     the first question I'd asked you is whether it is true that it is only

9     Kikuyus and Kalenjins who had died and who had signs against their

10     bodies, against their piles?

11             PRESIDING JUDGE EBOE-OSUJI:  Not sure the question is clearer,

12     Mr Kigen-Katwa.  Would it help you to take it one date at a time?

13             MR KIGEN-KATWA:  Okay, Mr President, I agree that the question is

14     not clear.

15        Q.   Madam Witness, as of (Redacted) and (Redacted)

16 (Redacted) were other tribes

17     other than Kalenjins and Kikuyus, had the other tribes in Kenya lost

18     their family -- members of their tribes?

19        A.   At that time, there was no time to try and find out whether other

20     tribes had lost people.  What I'm telling you is that (Redacted)

21 (Redacted), you were asked a single question: (Redacted)

22     I said I was a (Redacted).  And then they said:  That is the pile for the

23 (Redacted).

24        Q.   Do I take it, then, that your answer is that you do not know

25     whether any other tribes had lost their members, other than Kikuyus and
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1     Kalenjins?

2        A.   It was not possible for me to know that.  What was of interest to

3     me was (Redacted)

4     then there were -- they were also (Redacted)

5 (Redacted) those who had been injured.  Questions were put and the

6 (Redacted) We have said that work would go on and the work

7     is going on.

8        Q.   Then, Madam Witness, we've gone in circles.  The question I was

9     asking you was whether there was any sign indicating bodies other than

10     the signs that indicated Kalenjins, indicated Kikuyus, whether there were

11     signs showing Luhyas, Kisiis and other tribes.  That's the question.

12        A.   I have told you that at the (Redacted), there were two piles.

13     I did not see any other pile.  I saw only two piles of bodies - one pile

14     for the Kalenjin and one pile for the Kikuyu.  I do not know whether

15     there were other piles inside the (Redacted) and which tribe was

16     represented.  I know that you are fully aware that this war was between

17     the Kalenjins and the Kikuyus.  I did not hear of any other tribes.  I'm

18     telling you what I saw and not what I heard.

19        Q.   Now, could you tell the Court who is it that told you -- who was

20     it that (Redacted)

21 (Redacted)

22        A.   It was the (Redacted)

23        Q.   Can you give any name?

24        A.   It was not my business to ask him his name.  I'm telling you that

25 what was of interest to me was (Redacted)
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1        Q.   And looking at the bodies that were piled up, would you know who

2     is a Kikuyu and who is a Kalenjin, looking at the dead body?

3        A.   In order to find out, it was only (Redacted). You were asked

4     which is your tribe, and then you would be shown where the piles of your

5     tribe were.  So they showed me the (Redacted) pile.  There was no name on

6     each body.  That is why I also went to look amongst the (Redacted) bodies

7     in the pile.  That is to look for the child.

8        Q.   So you would confirm that it is not possible to differentiate a

9     dead body of a Kalenjin and a dead body of a Kikuyu, isn't it?

10        A.   If (Redacted) and you do not find

11 my name on my body, would you be able to tell which tribe I am from?

12        Q.   Madam Witness, I put it to you that these allegations that, in

13     fact, there were (Redacted)

14 (Redacted) that you fabricated it.

15        A.   I am speaking the truth.  I'm speaking the truth before God.

16     I saw this with my own eyes.  I did not hear about it.  I saw and I even

17     touched with these hands of mine.

18        Q.   And you said the (Redacted)

19 (Redacted)

20        A.   Yes.

21 Q.   This sign that you said was written, was it in English or was it

22     in Kiswahili, the sign showing which piles belonged to which tribe?

23        A.   I am not well-educated.  If it is written "Kalenjin" or "Kikuyu,"

24     would that be English?  It was written the way I'm telling you.

25        Q.   I insist that you answer the question.  In what language was it
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1     written?

2        A.   It was written as follows:  Kalenjin, Kikuyu.

3        Q.   You were (Redacted) -- the person (Redacted)

4 (Redacted), isn't it?

5        A.   Yes.

6        Q.   In that case, the question of whether they (Redacted)

7 (Redacted) or otherwise did not arise in respect to that -- (Redacted)

8 (Redacted), isn't it?

9        A.   This is what I said, and I repeat. I (Redacted)

10 (Redacted) I did not (Redacted).  I went and (Redacted)

11 (Redacted)

12        Q.   Could you then, in closing that issue, could you confirm that it

13     is possible (Redacted)

14     what you're saying is true, if there was (Redacted)

15     A. I did not notice that.  It was not the first time that the (Redacted)

16 (Redacted) so I was wondering why

17     was that (Redacted) not used.

18        Q.   May I ask you, all the (Redacted)

19 (Redacted)

20        A.   In that (Redacted) did not

21     have (Redacted).  Women also did not (Redacted).  But the (Redacted)

22 (Redacted)

23        Q.   So in the (Redacted) how else would they know this

24     is a Kalenjin (Redacted)

25 (Redacted)
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1 PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, how would the

2     witness know that?

3             MR KIGEN-KATWA:  Mr President, I will ask the question

4     differently.

5        Q.   Madam Witness, did you get any explanation from (Redacted)

6 (Redacted)

7 (Redacted)

8        A.   It was not possible to have a conversation with those people,

9     because that person simply (Redacted).  That is for the (Redacted).

10     That is for the (Redacted).  I didn't ask him any questions.  I, myself,

11     I just realised that I drew that conclusion after the meeting of the

12 (Redacted)

13             PRESIDING JUDGE EBOE-OSUJI:  Is there any point you're chasing

14     with this (Redacted) scene that you've not thus far exhausted that is

15     relevant to the case?

16             MR KIGEN-KATWA:  With your permission, Mr President, if I could

17     ask two last questions on this issue, I propose to bring a witness to

18     respond to some of these issues I'm asking.  Mr President, probably

19     I should explain that I have statements (Redacted) other

20     witnesses and I propose to bring them, and I think it's only fair that

21     I should extract an answer from this witness before I present those

22     witnesses.

23 PRESIDING JUDGE EBOE-OSUJI:  Fair enough.

24             MR KIGEN-KATWA:

25        Q.   Madam Witness, would you be surprised that you're the only one
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1     who mentions the existence of (Redacted) of some

2     individuals?

3             MR STEYNBERG:  Sorry.  That question is so broad, I don't know

4     how it can be substantiated.  And only person from whom?  Only witness in

5     this trial?  The only person in Kenya?

6             MR KIGEN-KATWA:  Mr President, could I repeat the question?  The

7     question is based, Mr President, on the fact that no other person, no

8     other report, no other inquiry, has come with that conclusion and that's

9     the question I'm putting to the witness.  It doesn't matter -- I'm saying

10     there is absolutely no other material that supports what the witness has

11     said.  That's the basis of my question.

12             PRESIDING JUDGE EBOE-OSUJI:  You can put it directly to the

13     witness, but I'm not sure about "would you be surprised to know you are

14     the only one."  I think if you're saying that what the witness has

15     testified to is not true, you can put that in a straightforward way to

16     the witness.

17             MR KIGEN-KATWA:

18        Q.   Madam Witness, based on what I have gathered from investigations

19 (Redacted), the position is that this is not true, and I put it to

20     you that what you're alleging as to existence (Redacted) Kalenjins

21     and Kikuyus is completely false and fabricated.

22 A.   I did not fabricate this.  Let me say once again, it wasn't that

23     anybody told me this, I didn't hear it from anyone.  I personally went

24     there.  I touched them.  I looked, using my hands.  So as far as what

25     you're saying to me here, perhaps it is you who wish to lead the Court
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1     astray.

2        Q.   Now, the issue of Kiambaa -- I want to move on to the issues of

3     Kiambaa as of 31 December 2007.  Could you confirm to the Court that as

4     of 31 December 2007, that the Kiambaa neighbourhood was peaceful?

5        A.   Please could you repeat your question?

6        Q.   My question is that as of 31 December 2007, there was no violence

7     that had broken out at Kiambaa, there was peace at Kiambaa?

8        A. You're talking about the 31st?

9        Q.   31st December 2007.

10        A.   There was tension.  That's the first thing.  Kimuri had already

11     been set alight on the 30th.  Secondly, Dubroc (* phon), and during the

12     day of the 31st, there were fires there as well.  And that is why in

13     Kiambaa we were afraid.

14        Q.   Well, the question was whether there was any violence as of 31

15     December 2007 in Kiambaa.  But you seem to -- anyway, let me ask you the

16     question.  It is also true that on 31 December 2007, you received people

17     who were coming from Kimuri area, isn't it?

18        A.   Which date are you talking about?

19        Q.   I'm talking of 31 December 2007.

20        A.   The people from Kimuri, well, I haven't said anything about them.

21     I saw the first ones during the morning so I think they came during the

22     night.  We spent the night in the church on the 31st, so most of us spent

23     the night there.  I spent the new year evening there.  I arrived at the

24     church at (Redacted)

25        Q.   And you -- for -- the people of (Redacted)
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1     home to come to Kiambaa, isn't it?

2        A.   I don't know where they went by, where they passed.  There are a

3     number of different roads that they could have used.

4        Q.   And is it true that one of the options is to come through

5 (Redacted)

6        A.   I don't know because I wasn't in (Redacted).  I was at home in

7 (Redacted).  I, together (Redacted), well, we met (Redacted).  We

8     met these people at (Redacted) and I don't know which way they had

9     come.

10        Q.   And is it in your knowledge - and it's okay if you say you do not

11 know - that some of these people who were running from (Redacted) actually

12 (Redacted) Do you know that?

13        A.   You're referring to the attack on the 31st?  I'm not sure.  I

14     don't think so.  I don't think I can agree with what you're saying.

15        Q.   Now, Madam Witness, I want to take you through the period

16     generally in Kenya just immediately before this violence broke down --

17     broke out.

18             You confirm that you were in the Kiambaa area in the period 2007

19     building up to the elections in December that year?

20 A.   Yes.  I'm a resident (Redacted).

21        Q.   Could you confirm also that at all material times before

22     30 December, which you have testified on, the Kiambaa area was peaceful?

23        A.   The 30th?  Are you referring to the 30th?

24 Q.   30th December 2007.

25        A.   We were frightened because there were constant threats.  When we
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1     heard that day Kibaki had won the elections, there was an increase in the

2     threats.

3        Q.   It is true that you already testified that (Redacted)

4 (Redacted), isn't it?

5        A.   Yes.

6        Q.   And the campaign period, and the campaign environment, was

7     peaceful, wasn't it?

8        A.   Yes.

9        Q.   Now, you --

10             MR KIGEN-KATWA:  I'm sorry, Mr President, for the overlap.

11        Q.   Now, Madam Witness, you witnessed the -- you said when the

12     president -- when Kibaki was declared the president, violence broke out,

13     isn't it?

14        A.   When the victory of Kibaki was announced, tension stepped up

15     because the young Kalenjin (Redacted) came that way

16     and they were saying --

17             THE INTERPRETER:  Could the witness be asked to repeat?  The

18     Swahili interpreters did not catch the end of her answer.

19             PRESIDING JUDGE EBOE-OSUJI:  Madam Witness, you will need to

20     repeat that answer.  Maybe you should ask the question again,

21     Mr Kigen-Katwa, and you will need to repeat the answer because the

22     interpreters did not hear all of it.  Again, remember the rule about

23     speaking slowly.  We all forget it from time to time but it's important

24     to try not to forget.

25             MR KIGEN-KATWA:
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1        Q.   Madam Witness, the question I had asked you is that it is your

2     testimony that when Kibaki was declared the president, violence broke

3     out.  Is that true?

4        A.   Yes.  But there wasn't any violence where we were, although these

5     young people were starting to threaten us. (Redacted)

6 (Redacted) would go to Oziah (* phon).

7        Q.   Now, Madam Witness, you already explained that (Redacted)

8 (Redacted).  Could you confirm that (Redacted) was seeking to be

9 (Redacted)

10        A.   Yes.

11        Q.   And so, as it were, you were also a supporter of ODM?

12        A.   Yes.

13        Q.   It is also your testimony that most of the Kalenjins were

14     supporters of ODM at that time?

15        A.   Yes.

16        Q.   Madam Witness, could you confirm that it was your expectation

17     that ODM would win the elections, including presidential elections?

18        A.   I can't say.  You know, when there are elections, the voting is

19     secret.  I can talk about myself.

20        Q.   Are you saying that you had no --

21 A.   I supported ODM.

22        Q.   Are you saying that you had no expectations of the success of the

23     party (Redacted)

24        A.   I wasn't thinking about (Redacted).  We had

25     suffered for a long time.  Our children had (Redacted).  We
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1     didn't have the necessary wherewithal to send them to school.  Going to

2 (Redacted) well, that was a long way away, so we were concerned

3     with developing where we were, our context.  I wasn't after (Redacted)

4 (Redacted)

5 Q.   Now, being as (Redacted) as you've shown, did you follow

6     the process of the tallying of votes at the national level at Nairobi,

7     KICC?

8        A.   I've told you that wasn't of any interest to me.  We were

9     interested in the election of councillors.  All the rest was of no

10     interest to us.

11        Q.   Are you saying that you had no interest, you did not follow at

12     all how the tallying was being done for presidential elections?  Is that

13     what you're saying?

14 A.   Well, the president, I saw him when I had lost all of my

15     belongings.  Anyhow, why was I going to be interested in him?  Because

16     whenever I had any problems, he never came to help me.  I was interested

17     in the post of councillor. (Redacted).  If he got in, then

18     maybe he could help us (Redacted).

19        Q.   So it is your testimony that you did not follow anything in terms

20     of presidential election results tallying?  The only thing that you know

21     is that violence broke out when Kibaki was declared the president?

22     That's all you know?

23        A.   Yes.  Yes.  That's all I know.  I remember that it was during the

24 evening. (Redacted) in (Redacted) And when the Kikuyu heard that he'd won,they

25 acclaimed him, but when I was going home, I was insulted, and people
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1     shouted out:  You'll be going to Oziah.  And we didn't know anything

2     about it.

3             THE INTERPRETER:  Interpreter's correction:  Othaya.

4             MR KIGEN-KATWA:

5        Q.   Now, outside that -- outside what you say you do not know, are

6     you aware that there were -- there was -- there were protests and

7     violence in other places including Kisumu, in Kenya?

8        A.   We had heard all of that.  They were rumours but it didn't happen

9     where we were.

10        Q.   Are you also aware that there was violence in Mombasa, in Kenya,

11     Coast Province?

12        A.   I don't know.  I'm talking about where I live, and I heard and

13 I saw violence where I was.  But if you ask me about violence that might

14     have occurred elsewhere, well, I can't say anything about that.

15        Q.   Madam Witness, I'm not asking you for the details of the

16     violence.  I'm asking you whether you know that it is a fact that there

17     was violence in Coast Province.

18        A.   I heard that.  I heard that on the news.

19        Q.   You also heard the same thing about Nairobi?

20        A.   What happened in Nairobi?

21        Q.   That there was violence in Nairobi, more specifically in Kibera

22     in Nairobi?

23        A.   I've already said that I heard these things on the news.  I'm not

24     interested in the news.  Perhaps I didn't catch an awful lot of things

25     because I'm interested in my own business.  I could go for two or three
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1     days without listening to the radio or watching television.

2        Q.   And, Madam Witness, at least to the extent you will confirm that

3     you were aware in terms of Kisumu, the Coast Province, and even what you

4     heard about Nairobi violence, you would agree that they all broke out

5     after the announcement of presidential election results?

6        A.   Let me give you an example by way of an answer.  The day before

7 yesterday, there was a problem in our country, Kenya, at Westgate.

8     Should I expect something because I'm in Kiambaa?  That's how it is.

9     I followed it in the same way as I heard about what happened at Westgate.

10        Q.   Madam Witness, the question that I was asking you is, in terms of

11     point in time, that this violence that is in the Coast Province, in

12     Nairobi, in Kisumu, and other places, broke out after the presidential

13     election results had been announced, isn't it?

14        A.   I don't know because I didn't attach any importance to it.

15     I attached importance to things when I was personally concerned.

16        Q.   Now, in terms of Kiambaa, the place where you say your knowledge

17     is limited to, do you recollect that there was a meeting between the

18     Kalenjin members and the Kikuyu members to agree on peace on 31 December

19     2007?

20        A.   Tell me where that meeting occurred, because I was in Kiambaa.

21     I didn't hear of any such thing.  I didn't hear about a meeting on

22     31 December.

23        Q.   Your testimony is that you have absolutely no knowledge of any

24     meeting between Kalenjins and Kikuyus to agree on peace on 31 December

25     2007?

ICC-01/09-01/11-T-41-Red-ENG WT 03-10-2013 36/118 SZ TICC-01/09-01/11-T-41-Red2-ENG WT 03-10-2013 36/118 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Witness:  KEN-OTP-P-0536 (On former oath) (Private Session) Page 37
Questioned by Mr Kigen-Katwa (Continuing)

Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1        A.   I already said, tell me where that meeting occurred, because

2     I say it's wrong.  It's false.  We didn't have any such meeting.

3        Q.   And is it that you're saying that it didn't happen on 31st or you

4     are saying that there was absolutely no such meeting between Kalenjins

5     and Kikuyus?

6        A.   I'm saying that there was no meeting on 31 December because, on

7     the 30th, they set light to Kimuri.  I (Redacted) so that (Redacted)

8 (Redacted) did nothing about that.  There is no Kikuyu

9     who could have sat down with a Kalenjin to discuss things.

10             PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, time warning.  We

11     have less than five minutes to break time, morning break.

12             MR KIGEN-KATWA:

13        Q. Madam Witness, I have understood you to say that there was no

14     meeting between Kalenjins and Kikuyus on the 31st.  May I ask you if

15     you're aware of any other meeting for peace between Kikuyus and

16     Kalenjins, any period before 5 January 2008?

17        A.   I'm saying who was there present?  There was no Kikuyu who was

18     there.  We were all in (Redacted)

19 (Redacted) who came to discuss anything with us.

20        Q.   Madam Witness, I put it to you that you are lying, considering

21     the investigative results that I have and the witness statements I have

22     showing that, in fact, such a meeting was held on 31 December 2007.

23        A.   Those witnesses are not telling the truth.  I said I was at the

24 (Redacted) to the last minute.  I was at the (Redacted) right to the

25     last minute.  There was no meeting that we had with you.

ICC-01/09-01/11-T-41-Red-ENG WT 03-10-2013 37/118 SZ TICC-01/09-01/11-T-41-Red2-ENG WT 03-10-2013 37/118 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Witness:  KEN-OTP-P-0536 (On former oath) (Closed Session) Page 38
Questioned by Mr Kigen-Katwa (Continuing)

Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1        Q.   Could you explain to the Court what you mean by having no meeting

2     with "you"?

3        A.   What I meant was there was no meeting that we had with the

4     Kalenjin tribe.  The only person who spoke to us was (Redacted) and he

5     spoke to us at the place we had fled to, in other words, (Redacted).

6     Aside from him, there's no other Kalenjin who spoke to us, (Redacted)

7 (Redacted)

8             PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, we will leave it

9     there for the morning break.  Now, how long do you have to wrap up your

10     cross-examination?  I say this because you've not put one question to

11     this witness concerning your client.  How much longer do we have to go?

12             MR KIGEN-KATWA:  Mr President, between 10 and 15 minutes.  No

13     more than that.

14             PRESIDING JUDGE EBOE-OSUJI:  We will take the morning break now,

15     after we've let the witness out.

16     (Closed session at 11.02 a.m.) Reclassified into open session

17             THE COURT OFFICER:  We are in closed session, your Honour.

18             PRESIDING JUDGE EBOE-OSUJI:  Thank you.  The witness will be

19     escorted out of the witness stand.

20     (The witness stands down)

21             PRESIDING JUDGE EBOE-OSUJI:  The Court will rise.

22             THE COURT USHER:  All rise.

23     (Recess taken at 11.03 a.m.)

24 (Upon resuming in private session at 11.34 a.m.)Reclassified into open

25 session. (The witness takes the stand)
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1             THE COURT USHER:  All rise.  Please be seated.

2             THE COURT OFFICER:  Your Honour, we are in private session.

3             PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

4     Mr Kigen-Katwa?

5             MR KIGEN-KATWA:

6        Q.   Madam Witness, you --

7             MR KIGEN-KATWA:  Mr President, I just have about two questions

8     and then I close.

9        Q.   Madam Witness, you said -- I'd asked you whether you followed the

10     events that relate to the tallies of presidential results and the

11     comments made by the -- in charge of elections body, one Mr Kivuitu.  Do

12     you recall -- do you recall those events?  The events --

13             MR KIGEN-KATWA:  With your permission, Mr President, I'll ask the

14     question more specifically.

15        Q.   Did you follow the process of presidential results tally,

16     Madam Witness?

17        A.   No. No, I couldn't follow that.  Where could I get the travel

18     expenses from?

19        Q.   Madam Witness, that information was in the public domain through

20     the media.  You did not see anything in relation to that issue?

21        A.   I've just told you, what was of interest to me was my work.  That

22     was all that interested me.  The rest was of small importance to me.

23     Even the (Redacted).  I was working to have

24 (Redacted).  Apart from that, I couldn't put myself to work (Redacted)

25 (Redacted) even now. (Redacted) I do
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1     everything that's necessary for myself.

2        Q.   So even the broadcasts that were in the newspaper publications

3     about the process of tallying, the comments of the electoral commission

4     chair are things that you never able to --

5        A.   Remember the following:  In Kiambaa, it's a village.  It's a

6     rural area.  If I need something, I have to get it from a certain

7     distance away.  Between what is essential for me to go and get it on a

8     daily basis, well, I prefer to do the things that are essential for me.

9             MR KIGEN-KATWA:  Mr President, that should be all the questions I

10     have for this witness.

11             PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

12             Madam, Mr Kigen-Katwa has finished his questions to you.  It will

13     now be the turn of Mr Khan, who is the lawyer for Mr Ruto.  You're still

14     under oath, and also remember to listen carefully, understand the

15     question before answering, and also speak slowly.  Thank you.  Oh, sorry,

16     it's not Mr Khan, it's Mr Faal.

17             MR FAAL:  Thank you, Mr President, your Honours.

18             PRESIDING JUDGE EBOE-OSUJI:  Maybe next time Mr Khan has to sit

19     in the back when he's not going to cross-examine a witness, where the

20     witness is testifying in chief so there is no confusion.

21             MR FAAL:  Indeed, your Honour, much obliged.

22     QUESTIONED BY MR FAAL:

23        Q.   Madam Witness, my name is Essa Faal, and I would question you on

24     behalf of the Defence team for Mr William Ruto.  So I have some questions

25     for you.  As the Presiding Judge has advised you, please speak slowly and
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1     clearly, and if you do not understand the questions that I ask, please

2     ask me to repeat the question so that you can understand what I say

3     before you answer.  Is that clear to you?

4        A.   Okay.

5        Q.   Good.  First, Madam Witness, let me place in no doubt that we say

6     that what happened in Kiambaa (Redacted) to all the people who

7     reside (Redacted) was a terrible tragedy.  You all have suffered.  It was

8     a horrific event, wasn't it?

9        A.   Certainly.

10        Q.   In fact, you will agree with me that even before the tragedy in

11 (Redacted) life was far from easy for you, Madam Witness?

12        A.   At that time, it was easy.  I didn't have to get food from anyone

13     for my children.  I didn't ask anybody for money for them to be sent to

14     school.  I would say that the life was normal.

15        Q.   You told the Court that after you left school, you became a

16     farmer.  That's a hard job, isn't it?

17        A.   It's a very good job because it's a job that I've been doing to

18     the age I've got.  I've got children.  They've grown up.  And I like that

19     job.

20        Q.   Madam Witness, the question is:  That was a hard job, wasn't it?

21             PRESIDING JUDGE EBOE-OSUJI:  I think she answered the question,

22     Mr Faal.

23             MR FAAL:  Much obliged, your Honour.  I'll proceed with another

24     question.

25        Q.   You would agree with me, Madam Witness, that being a farmer, it
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1     involved hard, physical labour, doesn't it?

2        A.   Certainly.  That's why I'm the way I am.

3        Q.   It involved you having to wake up early in the morning; correct?

4        A.   Of course.

5        Q.   And you also had to go out in all sorts of weathers, whether it's

6     raining, whether it's hot, it didn't matter, you had to go out to work?

7        A.   Of course.

8        Q.   You also had to do hard work such as harvesting; is that correct?

9        A.   Yes, indeed.

10        Q.   You even had to embark on some training in order to gain a skill,

11     to be trained (Redacted), didn't you?

12        A.   Yes.

13        Q.   And your (Redacted) got you a job (Redacted)

14     didn't it?

15        A.   Yes.  That was it.

16 Q.   So while working as (Redacted) you were also working as a farmer and

17     at the same time rearing your own children, correct?

18        A.   Yes, indeed.

19        Q.   So into this life, where you were working hard, rearing your

20     children, comes this terrible day when you witnessed real brutality and

21     suffered personal loss; that is what happened, isn't it?

22        A.   That's correct.

23        Q.   And, in fact, such was your horror that, in your own words, you

24     just became mad, didn't you?

25        A.   No.  I'm not mad.  If I was mad, I wouldn't be here.
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1        Q.   Okay, Madam Witness, your answer is noted.  We will come back --

2             THE INTERPRETER:  There were overlapping speakers so the last

3     part of the answer has been lost.

4             MR FAAL:  My apologies for not having waited for the translation.

5     My apologies, your Honour.

6        Q.   Could you kindly repeat your answer, Madam Witness?  Did you get

7     mad because of the events that happened at Kiambaa?

8        A.   I'll repeat what I said.  I didn't become mad.  I wasn't taken to

9     Mathari Hospital.  What I can say is that I have gone through a lot

10     because I went through something, because I lost something, but I didn't

11     just walk around in the streets naked, even if once (Redacted)

12 (Redacted), but it's not because of that that I'm mad.

13        Q.   Madam Witness, perhaps you misunderstood the question.  What

14     I meant was you became angry about what happened at Kiambaa.  Is that

15     correct?

16        A.   Of course, because of what happened to me.  Well, it's something

17     bad, isn't it?

18        Q.   Now, Madam Witness, your own personal story of what happened that

19     day in Kiambaa is such that many people have been touched by or

20     interested in it and have asked you questions about it, haven't they?

21        A.   Could you explain to me who?  Such as who?

22        Q.   People have asked you -- people have asked you about what

23     happened in Kiambaa, haven't they, (Redacted)

24 (Redacted)

25 (Redacted)
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1        A.   Yes.  But not only myself.  Even other inhabitants of Kiambaa as

2     well.

3        Q.   And you've been willing to share this information, haven't you?

4        A.   Well, it's not something that you can be happy about.  When

5     somebody suffers, they can't be happy about that.  Even now, I suffer.

6        Q.   The question, Madam Witness, was not whether you were happy.  The

7     question was whether you were willing to share this information with

8     others.

9        A.   I was asked the question, and I have to say what I know because

10     it's true.

11        Q.   Just the day after it all happened, that is (Redacted)

12 (Redacted)

13     didn't you?

14        A. (Redacted) well, you can't do something like that.  When

15     I arrived there, everybody was in mourning.  There was bitterness.  When

16     I saw bodies which were lying on the road, people burnt in churches,

17     there was bitterness. (Redacted) I didn't give any information.  It was

18     a day of great bitterness. (Redacted)

19 (Redacted)

20 (Redacted) We didn't speak about how the conflict had developed.  We

21     spoke about what (Redacted)

22        Q.   Did you --

23        A.   And it was (Redacted)

24        Q.   Did you on (Redacted)

25             THE INTERPRETER:  The Swahili booth is also requesting that there
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1     is a pause before the witness speaks.

2             MR FAAL:

3        Q.   Perhaps, Madam Witness, you should pause -- excuse me.

4             MR FAAL:  I apologise, your Honour.

5        Q.   Madam Witness, please pause after my question before answering so

6     that there won't be any overlap between what I'm saying and the

7     interpretation.

8             The question I was asking was whether, (Redacted) you

9 (Redacted) what

10     happened to you specifically on that day, did you?

11        A.   At that time -- well, I want you to put yourself in my position

12     and you can see the difficulties I was faced with.  Are you going to say

13     more than you see, when somebody is asking you a question, that's to say

14 (Redacted), sees what's happened with their own eyes?

15        Q.   Madam Witness, we understand that what happened in Kiambaa was a

16     tragedy.  We acknowledge that.  But Madam Witness, please answer the

17     questions you are asked and do not run into narratives that do not answer

18     the question.  The question was:  Did you (Redacted)

19 (Redacted)

20 (Redacted) Did you?

21        A.   We were with the (Redacted).  Where it concerns (Redacted)

22     at that time, I don't remember.  I wasn't able to give any.

23        Q.   Do I take it, Madam Witness, that it is your testimony that you

24 (Redacted)

25 (Redacted)
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1        A.   I didn't have strength to speak about that.  What I wanted to do

2     at the time was (Redacted).  That's what interested me.

3        Q.   Madam Witness, we will come back to this issue.  We will come

4     back to this issue. But for now, did you share what happened to you with

5 (Redacted)

6        A.   When I was at (Redacted)

7        Q.   Did you go to (Redacted)

8 (Redacted)?  Did you?

9        A.   Concerning the -- concerning (Redacted) well, we went

10 there to (Redacted) be helped, but as far

11     as -- that was -- there were (Redacted)

12        Q.   Madam Witness, help us to understand. (Redacted)

13 (Redacted)

14 (Redacted) Are we talking about the same thing here?

15 A.   Well, what I'm telling you is the truth, as I know it. (Redacted)

16 (Redacted) we -- well, I didn't (Redacted) there.  I didn't (Redacted)

17 (Redacted)

18        Q.   So it is your testimony that (Redacted)

19 (Redacted) is

20     that correct, Madam Witness?

21        A.   I'm sorry, I didn't follow you well.  What I'm telling you is the

22     following: (Redacted)

23 (Redacted) But with regard to (Redacted)

24 (Redacted)

25             THE INTERPRETER:  The Swahili interpreter requests that the
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1     witness clarify to (Redacted) If a

2     clarification could be given in that regard for the Swahili booth.

3             PRESIDING JUDGE EBOE-OSUJI:  I think we should leave lawyers to

4     ask the questions and not the interpreter seeking clarification --

5     substantive clarifications of witnesses' answers.  Thanks.

6             MR FAAL:  Thank you, your Honour.

7        Q.   I'll leave the issue of what you did or did not do (Redacted)

8 (Redacted)

9 (Redacted) did you not?

10        A.   Yes.

11        Q.   And then you also (Redacted)

12 (Redacted) didn't you?

13        A.   Yes.

14        Q.   You also (Redacted) that visited

15     Kiambaa, didn't you?

16        A.   Which (Redacted) are you talking about?

17 Q. (Redacted) that visited Kiambaa, did you (Redacted)

18 (Redacted) happened and

19     what happened at Kiambaa church?

20        A.   Yes.

21        Q. (Redacted) you shared your story with the Prosecution of this

22     court, haven't you?

23        A.   Which -- (Redacted)?  Are you talking

24     about (Redacted)

25        Q.   I mean this particular court, with the gentlemen sitting
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1     opposite.  You gave them a statement, didn't you?

2        A.   When?

3        Q. (Redacted) did you give them a statement?

4        A.   Yes.

5        Q.   Madam Witness --

6             THE INTERPRETER:  Overlapping speakers, Mr President, once more.

7             MR FAAL:  My apologies.

8        Q.   Madam Witness, we will come back to this issue of the statements

9     you had given.  The meantime, Madam Witness, you testified before this

10     Court that you met (Redacted) didn't you?

11        A.   Yes.

12        Q.   Madam Witness, when you were being questioned by Mr Nderitu

13     yesterday - and I am referring to pages 93, lines 5 to 19, of the

14     transcript, I want to believe that this is the unedited transcript, I am

15     not so sure - you talked about (Redacted)

16 (Redacted) and you said that the date of

17 (Redacted) Do you remember that?

18 A.   I said that it was in (Redacted).  I did not say that it was on the

19 (Redacted).  Furthermore, it was not at the (Redacted) It was

20     at the (Redacted)

21        Q.   I am sorry, Madam Witness, if I may have misread what you said,

22     but, Madam Witness, the important thing is you (Redacted) on the

23 (Redacted); is that correct?

24 MR STEYNBERG:  With respect, your Honours, the (Redacted) doesn't --

25     the record doesn't say that this witness (Redacted).  It says she
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1 (Redacted) I'm not quite sure where my

2     learned friend is going but there might be a significant difference

3     between the two.

4             MR FAAL:  This is what the witness said.  Perhaps I should just

5     read it out and put it to the witness.

6        Q.   This is the edited transcript -- excuse me, this is the real time

7     transcript at page 93 of yesterday's testimony.

8             PRESIDING JUDGE EBOE-OSUJI:  And we have the edited transcript

9     reference?

10             MR FAAL:  Perhaps I can provide that later.  I apologise for not

11     having that one, your Honour.

12             PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  I understand they may

13     also not be available yet.

14             MR STEYNBERG:  It is in fact available.  I have it, your Honours.

15             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, proceed.

16             MR FAAL:  Thank you.  Thank you, your Honour, for obliging me.

17        Q.   This is what the realtime transcript says.  I quote from lines 8:

18     "If I remember correctly, we (Redacted)

19 (Redacted) I no longer remember. (Redacted)

20 (Redacted)

21 (Redacted)

22 (Redacted).  And that is what we

23     did, but nothing was done."

24             And Mr Nderitu asked the following question:  "Madam Witness,

25 (Redacted)
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1 And you answered:  "If I remember correctly, it was on (Redacted)."

2             MR STEYNBERG:  If I can ask my learned friend to read on a little

3     bit further, the next line reads:  Interpretation:  "Correction from the

4     Swahili interpreter:  It was (Redacted)."

5             MR FAAL:  Perhaps the learned Prosecutor would wait until it is

6     his time to re-examine, then he can deal with these issues.  I did not

7     need that.

8             PRESIDING JUDGE EBOE-OSUJI:  But, Mr Faal, you are partly right

9     but not entirely, if you are -- there has been a mistake or suggestion of

10     a mistake and the interpreter corrected it, I think it's fair to the

11     witness that the whole thing be put to the witness.

12             MR FAAL:  I thank your Honour.  I am much obliged.  I wasn't

13     really much interested in (Redacted).  What I was

14     interested in was (Redacted).

15     That's all I was interested in.  But I stand guided by your Honour's

16     directions.

17        Q.   Madam Witness, do you remember telling this Court that you

18     attended this meeting (Redacted)?

19             PRESIDING JUDGE EBOE-OSUJI:  No, no.  You will have to reflect

20     the correction in the question if you're going to indicate the date.  It

21     would be up to you, after that, to explore whether the transcript

22     reflected accurately what the witness was communicating at the time to

23     the Court.

24             MR FAAL:  Fair enough, your Honour.

25        Q.   I will continue to read out from the transcript what you said
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1     from lines 14 to lines 19.  And this is what you said, and I quote.  You

2     were asked this question:  "Madam Witness, when was this -- Madam

3     Witness, when was this that (Redacted)?"

4             And the answer is:  "If I remember correctly, it was on the

5 (Redacted)."

6             And then the interpreter corrected.  It says: "Correction from

7     the Swahili interpreter."

8 And the correction was as follows:  "It was (Redacted).  And it was in

9 (Redacted).  I believe you can identify that

10     place if you had visited it."

11             Do you remember saying that to the Court?  Do you remember saying

12     to the Court that you (Redacted)

13 (Redacted)?

14        A.   What I said is that I did not pay any attention to the date.

15     However, I did remember that it was (Redacted) and I said that (Redacted)

16 (Redacted).

17        Q.   From the transcript, I could not see the month you have indicated

18 (Redacted).  Do you remember which month in (Redacted)

19 (Redacted)?

20        A.   If we had received the promised assistance or help, that might

21     have helped me to remember the month, but unfortunately that did not

22     happen and I therefore did not pay any attention to the date.

23        Q. (Redacted), do you recall (Redacted) the

24     properties that you had lost?  Do you remember that?

25        A.   I did not say that (Redacted)
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1     showground, and it is that (Redacted).

2        Q.   How did the people at the showground know what you lost?  How did

3     they know it?  Did you (Redacted)?

4        A.   Yes. (Redacted)

5 (Redacted)

6 (Redacted).

7        Q.   Was this the (Redacted)

8 (Redacted)

9             MR STEYNBERG:  Your Honour, I must object.  This witness never

10     said anything about (Redacted).  She

11     said she (Redacted), so the question is misleading.  I have no

12     objection to my learned friend cross-examining and asking the witness,

13     but the questions must not be put in such a way that it suggests an

14     answer she has not given.

15             MR FAAL:  Your Honour, I believe that the witness did say that:

16     "We were asked (Redacted)

17 (Redacted).  And that

18     is what we did, but nothing was done."  That is the witness said, and if

19     your Honour obliges me, I can go back to the exact transcript and so

20     on --

21             MR STEYNBERG:  I apologise.  I was wrong.

22             MR FAAL:  May I now proceed?  And I'll repeat the question.

23        Q.   Madam Witness, was this the (Redacted)

24 (Redacted)

25 (Redacted) Was this (Redacted)

ICC-01/09-01/11-T-41-Red-ENG WT 03-10-2013 52/118 SZ TICC-01/09-01/11-T-41-Red2-ENG WT 03-10-2013 52/118 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Witness:  KEN-OTP-P-0536 (On former oath) (Private Session) Page 53
Questioned by Mr Faal

Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1     there?

2        A.   Yes.

3        Q.   And you (Redacted) on the basis of a (Redacted)

4 (Redacted) would be given something to start your lives all

5     over again.  That was the reason why you gave (Redacted) wasn't it?

6 A.   Yes.

7        Q.   Madam, the (Redacted) you were referring to, that

8     is in fact (Redacted), am I correct?

9        A.   Yes, it is he.

10        Q.   This meeting, I know I have asked this question before, about the

11     date, I still don't know the month.  Was this (Redacted) you met

12     the Prosecution?

13        A.   Yes.

14        Q.   By "the Prosecution," of course I meant the Prosecution in this

15     case.  This was a meeting before you met the officers of the court for

16     the first time?

17        A.   Your question is not clear.  Could you please clarify the

18     question by referring to a specific month to enable me to understand you

19     better?

20        Q.   My apologies, Madam Witness, for asking a question that you do

21     not understand.  I will try to clarify.  The question was:  Did this

22 (Redacted) before you met with the Prosecutors of the

23     ICC?

24        A.   Yes.

25        Q.   Madam, do you recall how many people were present (Redacted)
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1 (Redacted)

2        A.   I have already told you several times over that I did not pay any

3     importance (Redacted).  I (Redacted)

4 (Redacted), and I didn't count the number (Redacted).

5        Q.   Madam, I know you have said many times that you do not pay

6     attention to these things, but you should also realise it is our job to

7     ask you questions to which we are interested in the answers, and I repeat

8   this question again:  Do you recall how many people were present (Redacted)

9 (Redacted)

10        A.   No.

11        Q. (Redacted)

12     as far as you know?

13        A.   No.

14        Q.   How many people do you know (Redacted)

15             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, you might want to clarify

16     that question.

17             MR FAAL:  Thank you, your Honour.  Much obliged.

18             PRESIDING JUDGE EBOE-OSUJI:  In three ways, in fact, but it's up

19     to you.

20             MR FAAL:  Thank you.  Thank you.

21        Q.   Madam, do you know some of the people (Redacted)

22        A.   Yes.  There (Redacted)

23        Q.   Sorry about that. (Redacted)

24 (Redacted)?  Were there other (Redacted) you

25     do not know, apart from these (Redacted)?
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1        A.   Yes.  There were some people (Redacted).  Others from

2 (Redacted).  And other people who were natives

3     of (Redacted), as well as people who hailed from (Redacted) and from

4 (Redacted) as well.  So people (Redacted)

5 (Redacted).

6        Q.   Would you say, Madam Witness, that there were up to a hundred

7     people (Redacted), or would you say 50 people?  What is your guess as

8     to the number of people (Redacted)?

9 A.   Well, if you were to put yourself in my shoes, you see, the (Redacted)

10     was as large as (Redacted), and you may be able to offer an

11     approximation yourself.  I, for one, did not count the number of persons

12 (Redacted).

13        Q.   Madam Witness, I appreciate that you did not count, and that is

14     why I asked that you hazard a guess, give us an estimate as to the number

15     of people you think (Redacted).

16        A.   I have given you an example to show you or to point out to you

17     the size (Redacted).

18             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I don't mean to interfere

19     with your cross-examination, but for our own purposes, let me ask the

20     witness this question, perhaps it might help you as well.

21             Madam, you said the size (Redacted) was about the size of the

22 (Redacted).  Was the (Redacted) then filled with people?

23             THE WITNESS: (Interpretation) Yes.  It was full.

24             PRESIDING JUDGE EBOE-OSUJI:  Thank you.

25             MR FAAL:  Thank you, Mr President.  That was surely of some help.
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1 Q.   Madam Witness, you said that you know (Redacted)

2 (Redacted).  Could you kindly tell us their names, please?

3        A.   It is difficult for me to mention people's names.  I have already

4     told you that (Redacted).  And if I were to tell you their

5     names, you do not know them in any event.  You would not know them.

6        Q.   Madam Witness, let -- don't make that your problem.  Just answer

7 the question and tell the Court the names of those people you know (Redacted)

8 (Redacted).

9        A.   I did not come here to testify by mentioning the names of the

10     inhabitants (Redacted).

11             PRESIDING JUDGE EBOE-OSUJI:  Madam, do you know the names of the

12     people who were at the -- the (Redacted), or any of them?

13             THE WITNESS: (Interpretation) If you so desire, I can write down

14     their names on a piece of paper.

15             PRESIDING JUDGE EBOE-OSUJI:  We are in closed session now, so you

16     can say the names.  It would be to the same effect as if you write the

17     names down.  It will even be faster if you can say the names, but if it's

18     easier for you to write, we might -- we can take that as well.

19             I take it, Mr Faal, you have no difficulty with that?

20             MR FAAL:  Mr President, we have no difficulty with that, but in

21     order to save time, perhaps she could write it during the break and when

22     we resume, she present the paper.

23             PRESIDING JUDGE EBOE-OSUJI:  A break is in one hour's time.

24             MR FAAL:  In fact, perhaps I may have spoken too soon.  It would

25     all be better if she just answers.  Thank you, your Honour.
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1             THE WITNESS: (Interpretation) It is not necessary to write down

2     the names.  I can tell you the names. (Redacted)

3 (Redacted).

4             MR FAAL:  Can we start again so that I can perhaps assist the

5     Court and provide the spelling of these names?  So can we start again?

6     Starting from (Redacted), did I pronounce that correctly, (Redacted)

7     That would be (Redacted) or should I just provide that later?

8             PRESIDING JUDGE EBOE-OSUJI:  You might just spell the last names,

9     the ones that everyone can recognise ...

10             MR FAAL:  Indeed.

11        Q. (Redacted) would be (Redacted); is that right, Madam Witness,

12 (Redacted)?  And the next name is (Redacted), and that would be

13 (Redacted); is that correct, Madam Witness?

14        A.   Can you spell (Redacted) once again?

15        Q. (Redacted).  And what's the third name,

16     Madam Witness?  The next name?

17        A.   (* No interpretation)

18        Q.   What, (Redacted)?  Do you know the first name of (Redacted)?

19        A.   (* No interpretation)

20        Q. (Redacted) would be spelled (Redacted); is that

21     right?  And who is the next person, the fourth?

22        A. (Redacted).

23        Q. (Redacted) what?  What is (Redacted) first name?

24        A.   (* No interpretation)

25        Q. (Redacted).  And (Redacted) would be spelled (Redacted).  Is that
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1     correct, Madam Witness?  And who is the fifth person?

2        A.   The fifth person was (Redacted).

3             THE INTERPRETER:  From the Swahili booth:  Would Mr Faal please

4     kindly provide room for interpretation to be finished.

5             MR FAAL:  Much obliged.  May I proceed?

6             PRESIDING JUDGE EBOE-OSUJI:  Witness, what the court officer was

7     telling me is that because you have your hand in your mouth, it may be

8     difficult for people to hear you well.

9             MR FAAL:

10        Q.   So the fifth person you mentioned is (Redacted).  I had

11 earlier spelt (Redacted).  It's the same as the first name, (Redacted), so

12     you may now proceed with the sixth name.

13        A.   I think I have already provided six names.  If I'm mentioning any

14     name now, it would be the 7th.  I talked about (Redacted)

15 (Redacted).

16 Q.   Yes, indeed, you did mention (Redacted).  What is the name of (Redacted)

17     what is (Redacted) last name, (Redacted)

18        A. (Redacted).

19        Q. (Redacted).  That would be spelled (Redacted).  Is that right,

20     Madam Witness?

21        A.   Yes.

22        Q.   And who was the 7th person?

23        A. (Redacted)

24       Q.   I had earlier on spelled (Redacted) for the record.  That would be

25     the name of the third person, (Redacted) And who is the
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1     eighth person?

2        A.   The eighth person or the ninth person?

3 Q.   Okay.  You did mention (Redacted) and what is (Redacted) last name?

4     That's (Redacted).  So then we are on the seventh name, so

5     we have three more to go.  Just as a reminder, these are the names we

6     have: (Redacted)

7 (Redacted).  These are the names

8     we have so far.  Three more to go.

9        A.   (* No interpretation)

10        Q.   What (Redacted)

11        A. (Redacted)

12        Q. (Redacted) would be spelled (Redacted)

13 (Redacted); is that correct? I -- I have been corrected by a

14     Kenyan in the Defence team of Mr Sang that (Redacted) would be spelled

15 (Redacted).  That's the way to spell (Redacted), is it?

16        A. (Redacted).

17        Q.   Thank you very much, Madam Witness.  And (Redacted)

18     is that correct?

19        A.   And (Redacted).

20        Q.   I had previously spelled (Redacted).  This brings us

21     to the name of the last person, the tenth person.  Who is the tenth

22     person?

23             PRESIDING JUDGE EBOE-OSUJI:  Sorry.

24             THE WITNESS: (Interpretation) (Redacted).

25             THE INTERPRETER:  Overlapping speakers.
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1 PRESIDING JUDGE EBOE-OSUJI: I was going to say before (Redacted)

2 the first name of the last (Redacted) before that was (Redacted) was it?

3             MR FAAL:  Yes, Mr President, (Redacted).  May I proceed,

4     your Honour?

5        Q.   And you said the last person is called (Redacted); is that

6     right?

7             So Madam, you (Redacted)

8 (Redacted).  Are they from (Redacted), in fact?

9        A.   Yes.

10        Q.   Madam, (Redacted)

11        A. (Redacted)

12 (Redacted)

13        Q.   Madam Witness, the question was (Redacted)

14 (Redacted) And could you kindly limit your answers to just that fact

15     that we need. (Redacted)

16        A.   I was (Redacted).  I don't know (Redacted)

17 (Redacted)

18 (Redacted).  That's what we did. (Redacted)

19 (Redacted).

20 Q.   Madam Witness, is it your testimony that you do not know (Redacted)

21 (Redacted)

22 (Redacted)?  Is that your testimony?

23        A. (Redacted)

24     and I thought perhaps they were the ones who had (Redacted), but I didn't

25     know who (Redacted) I didn't find out.
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1        Q. Do you recall what (Redacted)?

2        A.   What (Redacted)

3 (Redacted) and I accepted that and then (Redacted)

4 (Redacted).

5        Q. (Redacted)

6        A.   No.  I couldn't ask.  And the first reason why, I was concerned

7 (Redacted) so I thought perhaps (Redacted).

8     I couldn't put the question.  I, myself, (Redacted).

9        Q.   Madam Witness, could you please just answer the question you were

10     asked instead of answering another question you have not been asked?  The

11     question was: (Redacted) It's a simple "yes" or

12     "no." (Redacted) Did you --

13        A.   No.

14        Q.   I'm sorry again.  My apologies. (Redacted)

15 (Redacted)

16        A. (Redacted) all the people (Redacted)

17 (Redacted), well, (Redacted) and nobody asked this question.

18     Ultimately (Redacted) to them.

19        Q.   And (Redacted), was that the first time you

20 (Redacted)

21        A.   It wasn't the first time.  I remember the time, at the time of

22     the (Redacted) and what we did know is

23     that we went to (Redacted) in order to stop there,

24     and that's to tell you that even on that day, (Redacted).

25        Q.   Do you recall when was this event (Redacted)
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1 (Redacted)?

2 A.   I spoke to you about the issue of dates.  Don't put them to me.

3     I've forgotten them.  This was a very bad thing.  When we came, they were

4     already in -- they were already in the grave at the time, so there was no

5     way of knowing what the date was.

6             MR FAAL:  Mr President, perhaps I would need your intervention to

7     direct the witness to just answer the question asked, instead of going

8     into other issues that have not been asked.  The question is:  Do you

9 remember the date?  If she remembers, let her say yes.  If she doesn't,

10     no.

11             PRESIDING JUDGE EBOE-OSUJI:  Up to a point, Mr Faal.  Yes, she

12     has to be responsive, but also if she is giving context to her answer,

13     that, up to a point, may be permitted.  Unless -- if it gets abusive,

14     then intervention will come.

15             MR FAAL:  Thank you, Mr President.  I think I have reached that

16     point where I am feeling that it has become abusive and that is why

17     I asked for the intervention of the Judges.  Even the question before

18     that she went on to explain context and I accepted it, but on several

19     occasions this has happened and that is why.  But I do not want to

20     belabour the point.  Thank you.  Thank you, Mr President.  And I'll

21     proceed.

22 Q.   Apart from these (Redacted) instances in which (Redacted)

23 (Redacted) did you

24 (Redacted) again?

25 A.   Well, I spoke to you about these (Redacted) times, and I remember --
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1     I remember (Redacted).  The other times --

2             THE INTERPRETER:  The witness did not finish the answer, says the

3     Swahili booth.

4             MR FAAL:

5        Q.   Do you recall -- do you recall (Redacted) at any other

6     time apart from (Redacted) Did

7     you (Redacted) at any other time?

8        A.   I don't remember (Redacted), no.

9        Q.   Is it therefore your testimony that (Redacted)

10 (Redacted)?

11        A.   Yes.

12        Q.   How about speaking to him?  Have you spoken to him on the phone

13     at any time (Redacted) Have you

14     ever spoken to him on the phone?

15        A.   No.  What could we speak about with (Redacted)?  When he needed

16     me, (Redacted).

17        Q.   Madam Witness, the question is:  Have you ever been called on the

18     phone by (Redacted)?  Have you?

19 A.   Well, I can't say it was (Redacted) who called me.  When (Redacted)

20 (Redacted).  And with regards to the

21 phone call, well, I don't know--I can't say that it was (Redacted) who called

22     me.

23             MR FAAL:  Perhaps, Mr President, I just want to remind the

24     witness what she said in her answer to the question before the last one.

25     The answer seems to imply that (Redacted) would call him (sic) when he
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1     needed her.  So the question now is: (Redacted)

2             PRESIDING JUDGE EBOE-OSUJI:  Why don't you put it to the witness,

3     in the quote, and then ask her whether that's what she is saying or

4     whether she is saying what you think is implied?

5             MR FAAL:  Thank you, Mr President, for that guidance.

6        Q.   Madam Witness, I had asked you a question, and the question was,

7     how about speaking to him?  Have you spoken to him, meaning (Redacted),

8     at any time other than maybe the first time you were called?  Have you

9     ever spoken to him on the phone?  And your answer was:  What do we speak

10     about?  With (Redacted)?  When he needed me, (Redacted).

11             PRESIDING JUDGE EBOE-OSUJI:  That's not accurate, Mr Faal.  You

12     didn't read the whole answer.

13             MR FAAL:  I beg your pardon, Mr President.  Let me read it again.

14     This is what I have here --

15             THE INTERPRETER:  The interpreter would like to correct that the

16     line is:  When he needed me, (Redacted).  This may make a

17     difference.

18             PRESIDING JUDGE EBOE-OSUJI:  That's not even the point.  Mr Faal

19     I believe knows what I'm talking about.  You need to read the whole

20     answer.

21             MR FAAL:  Yes, Mr President.  Let me go back to it.  But,

22     Mr President, I could just read what I see here.  And this is what we

23     have.

24             PRESIDING JUDGE EBOE-OSUJI:  Do you want me to read what I see?

25             MR FAAL:  Yes, Mr President, perhaps that would be faster.

ICC-01/09-01/11-T-41-Red-ENG WT 03-10-2013 64/118 SZ TICC-01/09-01/11-T-41-Red2-ENG WT 03-10-2013 64/118 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Witness:  KEN-OTP-P-0536 (On former oath) (Private Session) Page 65
Questioned by Mr Faal

Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1             PRESIDING JUDGE EBOE-OSUJI:  What I see in response was:  No.

2     What could we -- sorry, I take it again:  "No.  What could we speak about

3     with (Redacted)?  When he needed me, (Redacted)."

4             MR FAAL:  Thank you, Mr President.

5 Q.   Madam Witness, have you ever been called on the phone by (Redacted)

6 (Redacted)

7        A.   Well, I explained that, and I'll repeat it.  I didn't know if it

8     was him who called, (Redacted)

9 (Redacted)

10 (Redacted).  Apart from that, no.

11        Q.   Thank you, Madam Witness.  That's clearer now.  Do you know the

12     organisation which (Redacted) at the time?

13        A.   Yes.

14        Q.   And could you tell the Court the name of the organisation?

15        A.   The name that I know is (Redacted).

16        Q.   Would it be correct, Madam Witness, to say that the organisation

17     was called (Redacted)

18 A.   You see, I told you that I haven't had a lot of studies.

19     I repeat what he said at the meeting.  He stood up and he said that he

20     was called (Redacted).  His organisation was (Redacted).  Apart from

21     that, I didn't ask questions.

22        Q. (Redacted)

23 (Redacted)

24        A. (Redacted)

25             THE INTERPRETER: (Redacted), corrects the interpreter.
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1             MR FAAL:

2        Q. (Redacted), if I get it right, would be spelled (Redacted).  And

3 (Redacted); is that correct, Madam Witness?

4             And I'll move on. (Redacted)

5 (Redacted).

6 A.   I couldn't know that.  There were a lot of people there. (Redacted)

7 (Redacted).  I can only speak about those (Redacted)

8 (Redacted)

9        Q.   Madam Witness, you know a person called (Redacted), don't you?

10        A.   Yes.

11        Q.   Was (Redacted) present at this meeting?

12        A.   No.  I didn't see him.

13        Q.   Madam Witness, you were aware, are you not, that some of the

14     other people who were part of the organisation of (Redacted)

15 (Redacted)

16 (Redacted), among others?  Are you aware of this?

17 A.   I don't know.  I only know (Redacted), who was at the meeting, and

18     when we met in (Redacted).  Apart from that, I don't know anything.

19        Q.   Are you aware, Madam Witness, that (Redacted) has repeatedly run

20     into difficulties because he had (Redacted)

21 (Redacted) in the name of (Redacted)

22     Are you aware of this?  Have you heard about it?

23             PRESIDING JUDGE EBOE-OSUJI:  What has it got to do with this

24     witness?

25             MR FAAL:  Mr President, the defence is that a number of people
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1     have been corralled in the promise of financial rewards.  Well,

2     Mr President, my instructions are that perhaps our reasons should not be

3     explained in front of the witness because it exposes the Defence theory

4     in this case and also the lines of cross-examination that we have in

5     mind.  But it's quite obvious that there has been a lot of dealings among

6     a number of people with individuals associated with these proceedings.

7     But, Mr President, if an explanation is required in order to proceed with

8     this question, then I would withdraw the question and move on.  I stand

9     guided by your Honour's directions.

10             PRESIDING JUDGE EBOE-OSUJI:  Is the difficulty you have that --

11     the presence of the witness so that you could explain where you're going

12     with the question?  Or you do not want to explain the point at all?

13             MR FAAL:  As far as I'm concerned, I do not have any difficulty

14     explaining to the Judges, and indeed all the other participants, what our

15 theory is with regard to certain set of witnesses.

16             PRESIDING JUDGE EBOE-OSUJI:  The point is to try and keep the

17     question to what the witness -- what is relevant to the witness in terms

18     of both the substance and credibility.

19 MR FAAL:  In terms of substance, your Honour, I think the

20     witness's knowledge about this particular activity would help.  I mean,

21 if we have an answer, either way, as to whether she knew what (Redacted) was

22     doing or not, that would be helpful.

23             PRESIDING JUDGE EBOE-OSUJI:  You may proceed.

24             MR FAAL:  Thank you.  We have two minutes, I believe, to the

25     lunch break.
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1             PRESIDING JUDGE EBOE-OSUJI:  No.  You have 31 minutes.

2 MR FAAL:  31 minutes?  I didn't realise that.  Okay.  Thank you.

3     Thank you for that information.  Your Honour, the --

4        Q.   Madam Witness, rather, the question I asked earlier was whether

5     you knew that (Redacted) had repeatedly run into difficulties

6     because of allegations of misuse and misappropriated funds that were

7     given to his organisation.  I mean (Redacted).  Are you aware that

8     he's been alleged to have misappropriated funds for his organisation?

9 A.   No.

10        Q.   Are you aware, Madam Witness, that (Redacted)

11 (Redacted) were alleged to have been brought -- to have brought (Redacted)

12 (Redacted)

13 (Redacted).  And they were trying to (Redacted)

14 (Redacted)

15     but, in fact, it was not true.  The families (Redacted)

16 (Redacted)

17 (Redacted)?  Are you aware of this?

18             MR STEYNBERG:  I beg your pardon, your Honours.  My learned

19     friend is now giving evidence in this court and I submit that he

20     shouldn't be using cross-examination to give his own version of events.

21     It's one thing to ask her whether she knows of an allegation; it's

22     another thing to state it as if it's a fact.

23             PRESIDING JUDGE EBOE-OSUJI:  And I think the Defence counsel had

24     put a proposition to the witness, and all that the counsel says is

25     understood to have been said in the context of a question to a witness.
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1     Then he necessarily has to proceed in that way.

2 MR FAAL:  Thank you very much, Mr President.

3             PRESIDING JUDGE EBOE-OSUJI:  It's up to the witness whether she

4     can answer the question or not.

5             MR FAAL:

6        Q.   Madam Witness, are you aware that it's been alleged that

7 (Redacted)

8 (Redacted)

9 (Redacted).  And they were trying to get (Redacted)

10 (Redacted) and defend them, but, in reality,

11     this was not true.  And the families (Redacted)

12 (Redacted)

13     Are you aware of this?

14             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, now I know what the problem

15     where the Prosecutor -- where it comes from.  That is when you start

16     saying, "In reality, this is not true."  That is the part of it that is

17     problematic.

18             MR FAAL:  I will rephrase, Mr President.  I think I started by

19     saying it's been alleged.  But I will rephrase, if I may.

20        Q.   It's been alleged that (Redacted)

21 (Redacted)

22 (Redacted).  And

23     the (Redacted)

24 (Redacted).  Are you aware of this?

25        A.   No.  No, I'm not aware of that story.  I never heard it.
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1        Q.   Are you aware, Madam Witness, that (Redacted) was running a

2 (Redacted)

3 (Redacted)?  Are you aware of this?

4 A.   Which witnesses are you talking about?  Can you explain this to

5     me?  Are you talking about witnesses before the Kenyan courts or before

6     the ICC?

7        Q.   I am talking about witnesses who testified in Waki and witnesses

8 who were intended to testify at the ICC.  Are you aware that (Redacted)

9 (Redacted)

10     Are you aware of that?

11        A.   No.

12        Q.   Did you know, Madam Witness, that it's been alleged that

13 (Redacted)

14 (Redacted)

15 (Redacted), and in addition, (Redacted)

16 (Redacted) Are you aware of that?

17        A.   Are you talking about the ICC witnesses?

18        Q.   I am talking about any witnesses at all, witnesses who testified

19     in Kenya and witnesses who may testify before the ICC.  Are you aware of

20     that?

21        A.   No. (Redacted) Because, you see,

22 (Redacted)

23        Q.   I will move on.  Are you aware, Madam Witness, that some of the

24     people who claimed to be witnesses and were receiving money under the

25     witness protection programme included (Redacted)
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1 (Redacted) among others?  Are you aware of this?

2        A.   No.

3        Q.   Do you know (Redacted)?  Do you know him? (Redacted) is

4     spelled (Redacted).  Do you know (Redacted)?

5        A.   No.

6        Q.   Madam Witness, do you know whether (Redacted)

7 (Redacted) he created right until now, and that several

8     complaints had been made (Redacted), and even more recently

9     complaints have been made about (Redacted)?  Do you know that?

10     Have you ever heard about it?

11             PRESIDING JUDGE EBOE-OSUJI:  I think this question has so many

12     propositions rolled up in it.

13             MR FAAL:  I will rephrase, Mr President, if that helps.

14        Q.   Do you know, Madam Witness, whether any allegations have been

15     made (Redacted)

16 (Redacted) he created?

17        A.   No.  I'm not aware of that.

18        Q.   Madam Witness, do you know a lady called (Redacted) is

19     spelled (Redacted).  Do you know (Redacted)?

20        A.   In the Kikuyu plains, there are several people who bear that

21     name.  So where did (Redacted) come from, can you tell me?

22        Q.   Do you know a (Redacted)?

23        A.   No.

24 Q.   We will come back to this.  We will come back to this.

25 (Redacted)
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1 (Redacted).  Am I correct that it was after you returned home (Redacted)

2 (Redacted) your home?  Did you return --

3     excuse -- I beg your pardon.  Was this meeting after you had returned

4     home (Redacted)

5             PRESIDING JUDGE EBOE-OSUJI:  You may need to --

6             MR FAAL:  Rephrase --

7             PRESIDING JUDGE EBOE-OSUJI: -- repeat the question in the

8     reformulated way you've done along the way.

9             MR FAAL:  Thank you very much, Mr President.

10        Q. (Redacted)

11     did it take place after (Redacted)

12        A.   At the time of (Redacted).

13        Q.   Apart from assisting to rebuild your home, the government also

14     gave monetary compensation to IDPs.  Did you receive any such

15     compensation?

16        A.   Yes.

17        Q.   How much were you given as compensation?  By the government,

18     I mean.  How much you were given as compensation by the government?

19        A.   The first time they came, they gave us 10,000.  Then they gave us

20     20,000 again later on.  For a total of 30,000, I would say.

21        Q.   Apart from this, Madam Witness, there were other well-wishers

22 that also assisted you, am I right?

23        A.   I could not say that this is true.  I did not personally receive

24     any such assistance.

25        Q.   Not even a bag of rice or a bag of maize?
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1        A.   Even when I was at the showground, I never received a bag of

2     rice.  I received maybe one or two kilograms.

3        Q.   So the question I asked earlier was:  Apart from the assistance

4     you received from the government, did you receive other assistance from

5     well-wishers or organisations?  Did you receive anything at all?

6        A.   Maybe that assistance was provided, but I never received it.  You

7     know, sometimes assistance is provided but never trickles down to the

8     beneficiaries.  When we went back to our homes, our compounds, I decided

9     to take care of my own business.  You see, I had (Redacted)

10 (Redacted), and I therefore did not have time for other things.

11        Q.   I take it, therefore, Madam Witness, that your testimony is that

12 you did not receive any assistance from well-wishers?

13        A.   I told you the assistance we received when we were in the tents,

14     but when we went back to our homes, to our compounds, I do not see any

15     other assistance that we received, apart from the help from the

16     agricultural agency which provided us with some seeds and fertilisers.

17        Q.   You did not receive any help from private organisations, say,

18     private charity organisations?  Is that the case?

19        A. I have already told you what I received from the agricultural

20     agency.  I also received some assistance from the organisation that

21     helped us to reconstruct our houses.  I also received seeds and

22     fertiliser from the agricultural agency, while the OI or OEM helped us to

23     rebuild our homes.

24        Q.   Madam Witness, do you know who was the minister for agriculture

25     in Kenya at that time?
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1        A.   (In English) 2009?

2        Q.   Yes.

3        A.   (Interpretation) No.  I do not know.

4        Q.   Madam Witness, if it helps, I'll tell you that Mr William Ruto

5     was minister of agriculture in Kenya in 2009.

6             Let's now talk about (Redacted).  Do

7     you know who paid for this, (Redacted)?

8 A.   No.

9        Q. (Redacted), that is, (Redacted)

10 (Redacted) at the time?

11        A.   Yes. (Redacted).  Which (Redacted) are you talking about?

12     Which (Redacted) are you talking about? (Redacted).

13        Q.   Yes.  That is the person I was referring to.  In your

14     information, you talked about (Redacted), so the

15     question was whether (Redacted)

16 (Redacted) and your answer is correct, he wasn't.

17 (Redacted)

18 (Redacted)

19 (Redacted)?  Did he say?

20        A.   I -- I don't know. (Redacted)

21 (Redacted)

22        Q.   And your (Redacted)

23        A.   No.

24        Q.   You told the Court earlier that (Redacted)

25 (Redacted)
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1     your lives again. (Redacted) who was going to provide this help,

2     who was (Redacted)

3     lives again? (Redacted)

4        A.   No. (Redacted)

5 (Redacted)

6 (Redacted)

7        Q.   Madam Witness, you testified that you received nothing (Redacted)

8 (Redacted).  I assume you were saying that you did not receive

9     the money (Redacted).  Am I correct?

10        A.   That is correct.

11        Q.   Did (Redacted)?

12        A.   No.

13        Q.   Did (Redacted), in terms of

14     money?

15        A.   No. (Redacted).

16 (Redacted)

17     supposed to follow up on that.

18        Q. (Redacted)

19 (Redacted)

20        A.   No. (Redacted). You see, (Redacted)

21 (Redacted).  It is for this reason that

22     I really do not want to remember, I did not want to remember the things

23     that I had lost, because I was not paying too much attention to their

24     value, as such.

25        Q.   Madam Witness, when you spoke to the ICC, did you tell them the
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1     value of what you lost?

2        A.   We did not talk about the value or the amount of my property.

3        Q.   And when you spoke to Mr Nderitu, did you tell him the value of

4     what you had lost?

5        A.   Yes.

6        Q.   And what was the value that you gave him?

7 A.   I gave him an amount, and I said this represented four cows, (Redacted)

8     sheep, more (Redacted) chicken, (Redacted), maize within my compound and

9     the maize from the other piece of land (Redacted), but I did not

10     give a total value or specific amount that all that property would add up

11     to.

12        Q.   So it is therefore your testimony that you did not provide a

13     global figure which represented what you lost?  Is that right?

14        A.   Many items must be taken into account, but if I were going to

15     itemise everything, it would cause me suffering.  I mentioned a number of

16     things that I had lost, but I did not mention the things that were within

17     my house which I also lost.

18        Q.   The question was whether or not you gave him a particular amount,

19     as representing the total value of what you lost?

20        A.   An amount?  No, I did not mention a specific amount.  I simply

21     outlined the total number of items or property that I had lost.

22        Q.   Madam Witness, we will come back to this after the lunch break.

23             MR FAAL:  Perhaps this is a convenient point to stop,

24     Mr President, unless otherwise directed.

25             PRESIDING JUDGE EBOE-OSUJI:  And I take it you will be asking her
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1     if she is able to give an estimate of that amount, if she can.

2             MR FAAL:  That was not my intention, Mr President.

3             PRESIDING JUDGE EBOE-OSUJI:  I will want to ask that question of

4     the witness.

5 MR FAAL:  Perhaps you will do so.  Thank you.

6             PRESIDING JUDGE EBOE-OSUJI:  Madam Witness, a question from me.

7     If you do not -- if you cannot answer it, that's all right.  You don't

8     have to.  But from where you are now, are you able to, roughly speaking,

9     indicate a total amount, in terms of estimate, of all that you lost that

10     you've outlined?

11             THE INTERPRETER:  Mr President, we are not getting the Swahili

12     booth interpretation in the English booth.

13             PRESIDING JUDGE EBOE-OSUJI:  You have to -- you have to start

14     again because none of what you've said just now was interpreted.  Can you

15     start afresh, please?

16 THE WITNESS: (Interpretation) I had four cows, (Redacted) sheep, (Redacted)

17 (Redacted) chickens.

18             PRESIDING JUDGE EBOE-OSUJI:  What I was asking is whether you are

19     able to generally estimate a figure for all of that?  If you cannot, you

20     don't have to answer it.  You can say you cannot.  But if you're able to

21     generally give a figure, that will be something I'm interested in.

22             THE WITNESS: (Interpretation) Maybe I need a little time to think

23     about this and come up with a figure.

24             PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  It is now 1.31 p.m.

25     We will now rise for the lunch break, after the witness has been

ICC-01/09-01/11-T-41-Red-ENG WT 03-10-2013 77/118 SZ TICC-01/09-01/11-T-41-Red2-ENG WT 03-10-2013 77/118 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Witness:  KEN-OTP-P-0536 (On former oath) (Private Session) Page 78
Evidentiary Matters

Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1     escorted.  Curtains come down first, the blind.

2     (Closed session at 1.32 p.m.) Reclassified into open session

3 THE COURT OFFICER:  We are in closed session, your Honour.

4             PRESIDING JUDGE EBOE-OSUJI:  The witness may be escorted out now.

5     (The witness stands down)

6             PRESIDING JUDGE EBOE-OSUJI:  Court will rise.

7     (Recess taken at 1.33 p.m.)

8     (The witness takes the stand)

9 (Upon resuming in private session at 3.06 p.m.)Reclassified into open session

10             THE COURT USHER:  All rise.  Please be seated.

11             THE COURT OFFICER:  Your Honour, we are in private session.

12             PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

13             Mr Faal, please continue.  How much time do you think so that we

14     can plan the next witness and when to start?

15             MR FAAL:  Perhaps, your Honour, until the close of day on Monday.

16             PRESIDING JUDGE EBOE-OSUJI:  Until close of --

17             MR FAAL:  Business on Monday.  I would definitely take the rest

18     of today --

19             PRESIDING JUDGE EBOE-OSUJI:  Yes.

20 MR FAAL: -- and all of tomorrow.  And then hopefully all of

21     Monday.  We have a lot of ground to cover and we have a lot of material

22     to present before the Court, and to be quite honest, it all depends on

23     the responses that we get from the witness.  If, for instance, we do not

24     get the responses that we expect to receive from the witness, we may be

25     obliged to present more of the material that we have in our list of
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1     evidence.

2             PRESIDING JUDGE EBOE-OSUJI:  You may be obliged to do what?

3             MR FAAL:  To present or to confront the witness with almost all

4     of the material we have listed for use during her cross-examination.

5     There are some we may not have to use depending upon the responses we

6     receive.  So I would anticipate, Mr President, that at most by Monday we

7     would finish.  If in the event that we receive better cooperation from

8     the witness and do get the type of answers we expect or we hope to get,

9     we may finish sooner than I anticipate.

10             PRESIDING JUDGE EBOE-OSUJI:  Well, that's not entirely in your

11     hands, in terms of how long the witness takes and cooperation.  What also

12     is in your hands would be the relevance of the questions.  I've noticed

13     that we have spent a lot of time discussing Wafula and others.

14             MR FAAL:  Yes.

15             PRESIDING JUDGE EBOE-OSUJI:  At some point we would hope that

16     this has some direct bearing on this witness's evidence, because so far,

17     I must tell you it isn't clear to me what (Redacted)-- the incidents of

18 (Redacted) has to do with this witness, although we have given you quite some

19     time to go into that area.  So it would not be something in that order

20     that will keep us all of tomorrow or all of Monday.  I can tell you that

21     now.

22             MR FAAL:  Thank you, Mr President.  I -- we understand that the

23 Chamber has indulged us ask a lot of questions about (Redacted). The fact

24     of the matter is the answers we have received from the witness are quite

25     important for the Defence case and at the relevant time we would present
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1     evidence that would impact on the evidence that we have thus far elicited

2 from the witness.  So these questions have been relevant in our view, but

3     I would move on very quickly on to other issues.

4             PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  My point is that there

5     is limited scope to your ability to use one witness to set up another, if

6     that -- I don't know if that is what is happening, but just keep that in

7     mind.  Thank you.

8             MR FAAL:  Thank you very much.  Thank you very much.

9        Q.   Madam Witness, before we took a break for lunch, we were talking

10     about the value of what you lost during the violence, the post-election

11     violence, in Kenya.  My next question for you is whether you know if

12 (Redacted) has received any money, (Redacted)

13 (Redacted).  If you don't know, say you don't know.  The

14 question is:  Do you know whether (Redacted) has received money (Redacted)

15 (Redacted)

16 (Redacted)

17        A.   I don't know.

18        Q.   Madam Witness, before you spoke to the Prosecution, you spoke to

19 (Redacted) about the ICC and the case against Mr Ruto, did you not?

20        A.   Who is (Redacted)?

21 Q. (Redacted).  Did you speak to (Redacted) about the ICC case against

22     Mr William Ruto?

23        A.   There is nothing that we spoke about with (Redacted) about

24     William Ruto. (Redacted)

25 (Redacted).  Afterwards, he asked me a question, the
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1     enemy have -- (Redacted) And I (Redacted).

2        Q.   Is it your testimony, Madam Witness, that what you have just said

3     is the extent of your discussion with (Redacted)

4 (Redacted) about this case at all?

5        A.   I repeat:  There is nothing that we spoke about or said with

6 (Redacted) asked me a question: (Redacted) And then (Redacted) asked

7     me (Redacted).

8 Q.   How about (Redacted)?  Did you discuss this with (Redacted), the case

9     of Mr Ruto?  Did you discuss it with (Redacted)?

10        A.   No.

11        Q.   Very well.  Thank you.  Madam Witness, earlier this morning, we

12     talked about the (Redacted)

13 (Redacted).  We talked about (Redacted)

14 (Redacted)

15 (Redacted), did we not?

16        A.   Yes.

17        Q.   And, Madam Witness, the uncomfortable truth that comes out of all

18     this is that (Redacted) this story, it has changed and it has

19     changed dramatically; is that right, Madam Witness?

20        A.   How have I changed my story?

21        Q.   Well, Madam Witness, we will come into all that in due course.

22     But you have used this story in order to pursue personal and local

23     grudges, haven't you?

24        A. (Redacted)

25        Q.   I did not talk about a trial.  The question is that you have used
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1     your personal story (Redacted) in order to pursue

2 personal and local grudges, haven't you?

3        A.   Could you explain to me what you've just said to me, the last

4     point?

5             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, maybe you should be putting

6     concrete propositions to the witness, rather than shell theories.

7             MR FAAL:  If it helps, Mr President, I will rephrase the

8     question.

9        Q.   I am saying that you are using your story about (Redacted)

10 (Redacted) in order to pursue a personal grudge against individuals.

11        A.   I can't lie.  The first thing, to say a lie, well, there are --

12     there are people who have been killed (Redacted), to tell lies when

13     there are people who have been wounded, people have died, people have

14 become handicapped.  How can it be that I could speak about these things

15     for my own interest, personal interest?  I am not doing it for my own

16     interest.  I am defending my country, Kenya.  We can't have a situation

17     where my country has the same problem again as the one we had in the past

18     for future generations.

19             MR FAAL:  Mr President, may I again solicit your assistance to

20     advise the witness to just answer the question asked instead of making

21     speeches when asked a question.

22             MR STEYNBERG:  With respect, your Honour, I think that was a

23     perfect answer.

24             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I do tend to agree that

25     that was quite responsive to your question.
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1 MR FAAL:  I'll proceed, Mr President.

2        Q.   Now, let's talk about your story about (Redacted)

3 (Redacted).  Do you recall telling this Court that (Redacted)

4 (Redacted) And this was said on

5     the September hearing and at page 20 of the transcript, line 12.  Do you

6     recall telling this Court that (Redacted)

7 (Redacted) Do you remember that?

8        A.   It wasn't a farm.  It was (Redacted) compound.

9        Q.   But I would clarify:  Do you remember telling this Court that

10 (Redacted)?  Do you

11     remember that?

12        A.   Yes.

13        Q.   And you told the Court that Mr William Ruto (Redacted)

14 (Redacted), didn't you?

15        A.   Yes.

16        Q.   You also told this Court that (Redacted)

17 (Redacted)

18 (Redacted).  Do you remember that?

19        A.   You say that (Redacted)

20        Q.   I said these are (Redacted) in your

21     testimony.  But what I am interested in is that (Redacted)

22 (Redacted).  That's your

23     testimony, wasn't it?

24        A.   Yes.  But I didn't say that (Redacted) or --

25        Q.   We would come back to that later.  Madam Witness, do you recall

ICC-01/09-01/11-T-41-Red-ENG WT 03-10-2013 83/118 SZ TICC-01/09-01/11-T-41-Red2-ENG WT 03-10-2013 83/118 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Witness:  KEN-OTP-P-0536 (On former oath) (Private Session) Page 84
Questioned by Mr Faal

Case No. ICC-01/09-01/11 Thursday, 03 October 2013

1     what time (Redacted)?

2        A. (Redacted).  You

3     can't ask me the question about when (Redacted) because I don't

4     know that.

5        Q.   Mr Ruto was present when (Redacted); correct?

6        A.   (No interpretation)

7        Q.   He was also present when (Redacted)

8 (Redacted), was he?

9             MR FAAL:  Mr President, I've been informed that there's no

10     translation -- no response in the translation -- in the transcript.

11     There was no translation of the response to the question before last.

12             PRESIDING JUDGE EBOE-OSUJI:  There was an interpretation that

13     came through, but it's not on the transcript.  In the interpretation I

14     believe the witness had said yes to the question, but maybe you can ask

15     it again for clarity.

16             MR FAAL:  Thank you very much.  Thank you very much,

17     Mr President.

18        Q.   When you first (Redacted), Mr Ruto was

19     present, wasn't he?

20        A.   Yes.

21        Q.   And when you (Redacted), Mr Ruto was still

22     present, wasn't he?

23        A.   Yes.

24 Q.   After that, did you see (Redacted) there until -- did you see (Redacted)

25 (Redacted)
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1        A.   I said in my statement (Redacted).

2        Q.   And in your statement, you said you (Redacted) isn't that

3     right?

4        A.   Yes.

5        Q.   So when (Redacted) Mr Ruto was still there, wasn't

6     he?

7        A.   Yes.

8        Q.   Madam Witness, you told the Court that (Redacted), you heard

9     Mr Ruto (Redacted)

10 (Redacted).  Do you remember that?

11        A. Yes.

12        Q.   Madam Witness, you know this story is not true.  You know this is

13     a fabrication, don't you?

14             THE INTERPRETER:  The interpreter points out that the witness is

15     speaking very far from the microphone.

16 THE WITNESS: (Interpretation) I told you what (Redacted) what

17 (Redacted).

18             PRESIDING JUDGE EBOE-OSUJI:  Madam, can you lean forward closer

19     to the microphone because the interpreters are having difficulty hearing

20     you. You're too far removed.  That's better.  Just if you could come

21     closer so they can hear you.

22             MR FAAL:  May I proceed, Mr President?  Thank you.

23        Q.   Madam Witness, you are not aware that Mr Ruto was not even in

24     Eldoret (Redacted), are you?

25        A.   I repeat the following:  This wasn't something that was just
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1     said.  This was something (Redacted).  And what I'm saying is

2     what I heard, what I heard with my own ears.

3        Q.   Well, Madam Witness, I will show you where Mr Ruto was (Redacted)

4 (Redacted).

5             MR FAAL:  Mr President, we have a video and it is

6     KEN-D09-0019-0145.

7             Court officer, could you kindly play this video, please?

8             (Video played)

9             MR STEYNBERG:  I wonder whether my learned friend wouldn't do a

10     little bit more to authenticate this video before it is shown to the

11     witness, especially the date, the alleged date thereof.

12             MR FAAL:  Perhaps, Mr President, may I ask that the court officer

13     starts the video from the beginning again so we could all see it.

14             PRESIDING JUDGE EBOE-OSUJI:  Is there any audio to it?

15             MR FAAL:  The audio is very bad.  There isn't really much in it.

16     I will read out later what we heard being said in the audio.

17             MR STEYNBERG:  May I ask my learned friend what is the relevance

18     of what was said in this video if the witness -- unless the witness was

19     there and can authenticate this video in some respect, I'm not sure on

20     what basis it's being put to her.  My learned friend certainly can't

21     introduce evidence which is unrelated to the witness through the witness

22     on to the record.  What is more, if there are self-serving statements

23     said on this video by Mr Ruto, then that would -- should be equally

24     inadmissible.

25             MR FAAL:  Mr President, this is a public video about a public
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1     event that Mr Ruto attended.  All we are doing here is to show a video

2     which shows that Mr Ruto was attending a function in Nairobi and there is

3     other material -- thank you, Mr President.

4             PRESIDING JUDGE EBOE-OSUJI: (Microphone not activated)

5             MR FAAL:  Thank you for the guidance, Mr President.

6             PRESIDING JUDGE EBOE-OSUJI:  Your response again to the

7     Prosecutor's objection?

8             MR FAAL:  This video is relevant.  It shows a function that

9     Mr Ruto attended in Nairobi (Redacted).  We are not going to use this

10     video alone.  We are going to use it together with other materials, which

11     are also public, which would show the actual date in which this event

12     occurred.  Even if the Prosecution indicate or argues that we cannot

13     tender this video through this witness, we would ask that it be marked

14     for identification as a minimum and then we can tender it through other

15     witnesses who were present during this meeting.  But the bottom line is

16     it is relevant to the issues that the witness is being questioned about.

17     Thank you, Mr President.

18             PRESIDING JUDGE EBOE-OSUJI:  Relevant to alibi you're saying.

19     The Prosecutor's objection is also about authentication or authenticity

20     in order to be fair to the witness.  Have you laid that foundation?

21             MR FAAL:  Mr President, this witness was not present at this

22     meeting.  She therefore could not authenticate the video, but -- may

23     I proceed?  But we can authenticate this video by means of other

24     materials which I would use as part of the questioning of this witness

25     because this is public.  So it is really different from private materials
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1     which would require authentication as this is public.  Thank you,

2     Mr President.

3     (Trial Chamber confers)

4             PRESIDING JUDGE EBOE-OSUJI:  Objection is overruled.  Mr Faal,

5     you may proceed with it on the understanding of what you've just

6     indicated, that there may be other pieces of evidence you may be

7     tendering.  Whether or not they correctly link up is something to be

8     addressed at the material -- at the relevant time, at the appropriate

9     time, rather.

10             MR FAAL:  Fair enough, Mr President.  Thank you.

11             Court officer would you kindly play this video, please?

12             THE COURT OFFICER:  Just for the record, Mr President, if I may.

13     There will be no interpretation or transcription of any audio emanating

14     from this video.  And the video KEN-D09-0019-0145, public video, will be

15     shown shortly.

16             (Video played)

17             MR FAAL:

18        Q.   Madam Witness, you would agree with me that in this video you can

19 see William Ruto along with other ODM Pentagon members, including (Redacted)

20 (Redacted), at the event

21     where there is a banner in the background which reads, (Redacted)

22 (Redacted) Is that right?

23             MR FAAL:  If it helps, may I ask the court officer to just move

24     it again towards the end until where that banner is showing, (Redacted)

25 (Redacted) It's just towards the end, just about a few seconds
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1     before the end of the video.  Towards the end.  Okay.  That's fine.

2        Q.   Yes, you can now see the banner, (Redacted) and (Redacted)

3     is not quite visible, but it is (Redacted) Do you see

4     Mr Ruto standing there under that banner, together with ODM Pentagon

5     members?

6             PRESIDING JUDGE EBOE-OSUJI:  Before the witness answers, let's

7     just reflect on the transcript what we see.  We do not see (Redacted) the

8     words (Redacted) We do see what appears to be, well, perhaps (Redacted)

9 (Redacted) clearly.  Just for the record.  If you have a frame where

10     the whole words appear, (Redacted) maybe you can roll it

11     to that point.

12             MR FAAL:  Thank you, Mr President.  May I ask that the court

13     officer rewinds it just about three, four seconds, and then let it play,

14     because there is this point when they were all walking on to the podium.

15     It is very possible that may have been -- that the banner would be very

16     clear at that spot.  Just before they move on to the stage.  Could you

17     bring it back to the beginning, almost to the beginning, please?  Almost

18     to the beginning.  That should be fine, yes.  Play it.  Let's see.

19             PRESIDING JUDGE EBOE-OSUJI: (Microphone not activated)

20             MR FAAL:  Yes, could you play it now, please, court officer?

21             (Video played)

22             MR FAAL:  Okay.  Mr President, the balloons are -- but we have

23     perhaps -- we have a newspaper reporting of the event.

24             PRESIDING JUDGE EBOE-OSUJI:  I think we can make out under the

25     second line, though it appeared a bit blurred, but something like --
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1     reads like (Redacted) I think we can assume that that's what it

2     says.

3             MR FAAL:  Thank you.  Thank you, Mr President.

4        Q.   And, Madam Witness, would you agree with me that Mr Ruto was

5     present in this event, as you can see him in the video?

6        A.   I don't agree, not at all, because (Redacted).

7             PRESIDING JUDGE EBOE-OSUJI:  Madam, the question the lawyer is

8     asking you now is whether, on this video, you could identify somebody who

9     appears to you to be Mr Ruto.  Whether or not you are talking about the

10     same things, in terms of time and meetings, is something else, but now

11     his question is:  Do you see somebody on this video that looks like

12     Mr Ruto?

13             THE WITNESS: (Interpretation) Yes, yes.  I saw him.

14             MR FAAL:  Mr President, we apply to put this video into evidence.

15 MR STEYNBERG:  On what basis, your Honour?  On the basis that

16     this witness identified a person being present as being Mr Ruto?  In my

17     submission, this video should only be admitted into evidence once it has

18     been properly authenticated by somebody who is able to do so.  This

19     witness is clearly not able to authentic what this video was about, where

20     it was, when it was or anything like that.

21             MR FAAL:  Mr President, I do not think that it is necessary to

22     authenticate the fact that Mr Ruto is present in this video.  We are

23     putting this video into evidence for the sole purpose that Mr Ruto is

24     present in this event.  The date of this event may be challenged and we

25     would present evidence to that effect.  Unless the Prosecution is
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1     suggesting that this was stage-managed, I wonder what sort of

2     authentication is being expected.

3             PRESIDING JUDGE EBOE-OSUJI:  The concern of the Prosecutor is the

4     context in which you are introducing this material now and they are

5     contesting that you should be able to introduce it now.  You did indicate

6     earlier that you may have to accept to mark it for identification and

7     then later on, when you pull it together, you can revisit the question.

8             MR FAAL:  If that is the minimum I can get, I would ask that it

9     be marked for identification.

10             PRESIDING JUDGE EBOE-OSUJI:  The video will be so marked.

11             MR FAAL: Much obliged, Mr President.

12        Q.   Apart from this video --

13             THE COURT OFFICER:  Mr President, the video that was just seen,

14     which is a public video, referenced as KEN-D09-0019-0145 will be marked

15     for identification under the reference MFI-T-D09-00001.  Thank you.

16             PRESIDING JUDGE EBOE-OSUJI:  Thank you.

17             MR FAAL:  Madam president -- Mr President --

18        Q.   And, Madam Witness, apart from this video, we have a newspaper

19     article which has recorded Mr Ruto's whereabouts (Redacted).

20             MR FAAL:  Mr President, this is a newspaper article from Kenya.

21     It is a public document which can easily be obtained from the internet.

22     We have someone who can produce -- has already produced an affidavit

23     regarding the authenticity of this public newspaper article.  We would

24     want to show it to the witness if your Honour pleases.

25             Court officer, could you kindly put up the screen document number
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1 KEN-D09-0019-0140?  Could you put that document up the screen, please?

2             The document is finally up the screen.

3        Q.   Madam Witness, can you see that this is a newspaper article from

4     the Daily Nation dated (Redacted) and the date is visible on the top

5     right corner of the -- of the document?  The top right corner of the

6     document.  Look at it.  You would see that it is dated (Redacted),

7     is it not?

8        A.   Yes.  I can see it.

9        Q.   Good.  And you can see that the headline is: (Redacted)

10 (Redacted); is that right?

11        A.   Yes, I can see it.

12        Q.   Also in the background of the photo, there is the banner which

13     looks the same as the one you had seen in the video; is that correct?

14        A.   Yes.

15        Q.   On the right of the photograph, there is some writing in bold

16     which reads: (Redacted)

17 (Redacted)

18 (Redacted)

19 (Redacted) Did you see that?  Could you see that?

20        A.   Yes, I can see it.

21        Q.   And the -- you will also see, in paragraph 3 and 4 of the

22     article, which read as follows, and with your permission, Mr President, I

23     will read: (Redacted)

24 (Redacted)

25 (Redacted)
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1 (Redacted)

2 (Redacted)

3 (Redacted)

4 (Redacted)

5             Did you see that, Madam Witness?

6        A.   I'm not managing to understand your questions.  You read the date

7     to me, and it was the date of the (Redacted).

8        Q.   Madam Witness, what I just did was I read out two paragraphs from

9     the newspaper.  And can you confirm that what I have just read out is

10     what is written on the newspaper?  I mean it -- you can believe me that

11     it is correct.  Otherwise the Prosecution would have jumped to object.

12     So can you confirm that what I have just read out is what you can see

13     written on this paper?

14        A.   I apologise because I can't manage to read when it's written so

15     small.  I need glasses so that I can read.

16        Q.   Madam Witness, do you have poor eyesight, like me?

17        A.   If you have noticed, I keep passing my hands in front of my eyes.

18     That's because I have problems reading, particularly on a laptop.  It's a

19 problem for me to read on the screen.

20        Q.   Perhaps, if it helps, perhaps the --

21             MR FAAL:  Mr President, perhaps you could assure her that I have

22     read out correctly what is --

23             PRESIDING JUDGE EBOE-OSUJI:  I think the point is made.  If the

24     point you're introducing is that the newspaper article says what it says.

25             MR FAAL:  Yes.
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1             PRESIDING JUDGE EBOE-OSUJI:  I'm not sure we should belabour the

2     point with the witness.

3             MR FAAL:  Fair enough, Mr President.  I may just proceed.

4        Q.   The point I'm trying to make is that this newspaper article

5     talked about exactly what we have seen on the video, and that the

6     newspaper article said that this event occurred on (Redacted).

7             So, Madam Witness, do you agree that this newspaper says that the

8     event that we have just seen on video occurred (Redacted)

9             PRESIDING JUDGE EBOE-OSUJI:  You can answer the question.

10 THE WITNESS: (Interpretation) On this article, I read the date,

11 (Redacted)

12             THE INTERPRETER:  Says the Swahili interpreter.

13             THE WITNESS: (Interpretation) -- but as for the video, I'm not

14     too sure about the date of (Redacted).  I saw him with my own eyes.

15             MR FAAL:

16        Q.   Madam Witness, you would agree with me that this article was

17     published on (Redacted)

18             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I think you can move on

19     now.

20             MR FAAL:  All right, Mr President.  In that case, Mr President,

21     we apply to tender this newspaper article in evidence.  It is a public

22     document.  It is relevant to the issues.  It talks about an event which

23 has occurred and that date of that event is in issue.  And it's a public

24     document.  So we apply to put it in evidence.  This should not be

25     controversial at all.
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1             MR STEYNBERG:  Your Honour, I understand my learned friend saying

2     he had an affidavit from somebody who could confirm these facts.  The

3     proper way to submit the evidence, in my submission, would be to put the

4     evidence in through that witness.  The decision on the conduct of

5     proceedings states quite clearly that the proper way to introduce

6     evidence would be through a witness who can comment on that evidence.

7     This witness, it's been clearly established, was not present at the

8     rally, has never seen this article before, and certainly cannot attest

9     either to its authenticity or its correctness.  We have no objection to

10     it being put and given an identification number subject to proper proof

11     at the appropriate time.

12     (Trial Chamber confers)

13 PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, did you say there is

14     another witness who is coming to testify on this exhibit and other

15     related ones?

16             MR FAAL:  Mr President, if for every single piece of evidence

17     that the Defence seeks to admit we would have to call a witness, then

18     this trial would receive thousands of witnesses.  This is a public

19     document published contemporaneously with the events --

20             PRESIDING JUDGE EBOE-OSUJI:  No, no, that's different.  That's --

21             MR FAAL:  I'll answer your question, Mr President.

22             PRESIDING JUDGE EBOE-OSUJI:  Yes.

23             MR FAAL:  My apologies.  We have a witness who will authenticate

24     the video.  For this, all we did was Google and the results will come up.

25     It's a public document, for heaven's sake.  If, Mr President, you
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1     require, the Court requires, that we call a witness for this, we will.

2     (Trial Chamber confers)

3             PRESIDING JUDGE EBOE-OSUJI:  Yes, Mr Steynberg?

4             MR STEYNBERG:  Thank you, your Honour, if I may.  We are not

5     necessarily suggesting that for every piece of evidence a witness must be

6     called, but the Defence has their own case and that is the proper time

7     for the Defence to put in Defence evidence.  Apart from calling

8     witnesses, there are other ways of putting in evidence such as through

9     bar table motions.  The ways of adducing evidence before Court are

10     clearly set out in the Statute and Rules and in the decisions that your

11     Honours have rendered.

12             The fact that it's a public document does not render the contents

13     true.  If everything that was published in the newspaper was accepted as

14     truth, we would have no need for trials, but unfortunately that is not

15     the reality.  The sad reality is that that is not the case.  So I submit

16     the proper way of doing things is to show the witness the -- first you

17     lay the foundation, show the witness the document.  If the witness cannot

18     comment on it, then it should be led during the Defence case at the

19     appropriate time and in the appropriate manner.

20             MR KHAN:  Your Honour, if I could have your leave --

21 (Trial Chamber confers)

22             PRESIDING JUDGE EBOE-OSUJI:  The Chamber's ruling is that this

23     document speaks for itself.  It indicates a date.  And if the Prosecution

24     wants to challenge its authenticity, it can do so later.  But for now,

25     the document will be admitted.
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1             MR FAAL:  Much obliged, Mr President.  Perhaps the court officer

2     should assign it a number.  Thank you.

3             PRESIDING JUDGE EBOE-OSUJI:  To be clear, it is being admitted

4 without prejudice to issues of authenticity.

5             MR FAAL:  Indeed, Mr President, but perhaps we would also wish to

6     be guided whether authenticity is being challenged such that if

7     necessary, we can obtain some further evidence just to prove

8     authenticity, but that is something that could be pursued at a later

9     stage.  All we need is notice that its authenticity is being challenged.

10     Thank you.

11             MR STEYNBERG:  May I indicate, your Honour, that the objection is

12     not so much the authenticity as to the truth of its contents.  If this

13     document is being submitted as proof of the truth of its contents, then

14     most certainly there is an objection.  If it's just to show that on a

15     certain date a certain article was published, well, that's possibly

16     another issue.  But I leave the Court with that.  We certainly don't

17     necessarily concede the truth of the contents.  And that should be proved

18     by the Defence in their case.

19             PRESIDING JUDGE EBOE-OSUJI:  I think that point is noted and that

20     was the drift of the clarification I indicated.  So the document will be

21     admitted with the understanding that any arguments about its veracity,

22     both contents and authenticity, will be taken up later at the appropriate

23     time.

24             MR FAAL:  Much obliged, Mr President.

25             THE COURT OFFICER:  Your Honour, document KEN-D09-0019-0140,
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1     public document, will be attributed reference EVD-T-D09-00002.

2             PRESIDING JUDGE EBOE-OSUJI:  And that would be colloquially

3     Defence exhibit --

4             MR FAAL:  2.

5             PRESIDING JUDGE EBOE-OSUJI:  1 -- 2 because of the

6     identification.

7             MR FAAL:  Yes, Mr President.

8             PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  Mr Faal, something

9     occurs, Rule 79, was it complied with?

10             MR KHAN:  Your Honour, this is not an alibi.  An alibi, of

11     course, is where the actus reus and the mens rea of the offence couldn't

12     take place because the accused was somewhere else.  Your Honour, the

13     Prosecution have alleged more than 68 planning meetings, so this is not a

14     case in which a massacre at a particular location could not have taken

15     place because the person was somewhere else.  We, of course, have put the

16     Prosecution on clear notice that we dispute the charges in their entirety

17     and that the allegations of Mr Ruto being involved in planning are all

18     disputed, but, your Honour, this is not a case in which the Defence are

19     obliged in relation to each and every aspect that is denied to put an

20     alibi notice.  In our respectful submission, that is not the purpose of

21     alibi, and that's why we have not formally put in an alibi notice.

22     Otherwise, your Honours, in relation to all the various meetings, notices

23     need to be put in.  But, your Honour, in none of those meetings by and --

24     in and of themselves do the Prosecution allege the criminal conduct

25     combined together to make an alibi necessary, an alibi notice necessary.
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1     So, your Honours, we haven't had recourse to that article because we say,

2     in our respectful submission, it doesn't apply.

3             Your Honour, the Prosecution -- and, your Honour, the other

4     aspect of course is -- I'm just told -- of course, the Prosecution didn't

5     even plea all the planning meetings in their charging document so it's

6     simply not appropriate, we say, to say this is a case where alibi notices

7     need to be put in.  And that's why we didn't do so.

8             PRESIDING JUDGE EBOE-OSUJI:  So your interpretation of alibi is

9     that where there is an element, a factual element that constitutes part

10     of the actus reus, it does not engage the concept of alibi?  Is that your

11     submission?

12             MR KHAN:  Your Honour, before I get to that, before I forget it,

13     my learned friend Mr Hooper states that they didn't put an alibi notice

14     in in Katanga.  An alibi, of course, is alleged or comes into play where

15     the crime itself could not have been committed because of presence

16     elsewhere.  This is not the type of case, we say, where an alibi notice

17     is appropriate.  That's the first issue.

18             Your Honour, the second issue is the witness's evidence - I don't

19     want to say too much, the witness is here, but I've alluded to it

20     previously - has changed and so, again, the material possibility for the

21     Defence -- we investigated various different scenarios and all of them

22     have been debunked.  But, your Honours, to put in an alibi when another

23     incident is alleged is again not practicable or appropriate and for that

24     reason we haven't put in an alibi notice.  If your Honours think that we

25     should, of course we will comply with any order of the court.  But in our
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1     respectful submission, that is not the purpose of an alibi notice.  An

2 alibi notice is quite clear.  It's where the crime alleged could not have

3     been conducted, could not have been committed by an accused by dint of an

4     accused's presence elsewhere, whereas this case is a combination of many

5     different meetings and -- 68 meetings.  It's -- cumulatively it's said

6     that they conspired to render Mr Ruto responsible.  We, of course,

7     dispute that, but we say that as far as alibi, it's not appropriate for

8     this type of case.

9             Your Honour, the same happened in the Charles Taylor case, it's

10     happened in so many different cases, the ICTY and elsewhere, we don't put

11     alibi notices in.  An alibi should be, you know, particular -- I think it

12     was the Erdemovic case, for example, where it was alleged that --

13             PRESIDING JUDGE EBOE-OSUJI:  You don't need to repeat the

14     submission.

15             MR KHAN:  I'm grateful.

16             MR STEYNBERG:  Your Honour, it's difficult to know where to draw

17 the line here, but certainly the Prosecution has alleged that part of the

18     criminal responsibility of Mr Ruto is attributed to his contribution to

19     the common plan by making inciting statements at various planning

20     meetings.  This was one such meeting.  And on that basis, it is at least

21     arguable that the rule is engaged but I won't take it any -- it's at

22     least arguable that the rule is, in fact, engaged in these circumstances

23     but I won't take it any further than that.

24             MR KHAN:  Your Honour, can I just -- your Honour, just with your

25     leave.  Has the (Redacted), this date, been alleged in the DCC?  It
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1     hasn't.  And so how on earth can the Defence be required to put an alibi

2     in in relation to a date that is not alleged by the Prosecution?

3             PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, that's all right.  You may

4     proceed with your --

5             MR KHAN:  I'm grateful.

6             PRESIDING JUDGE EBOE-OSUJI:  The Prosecution has not pressed a

7     matter of alibi.  I just raised it, but they have not pressed the point

8     so I'm not pressing it for them.  So that you know.

9             MR FAAL:  Thank you, Mr President.

10        Q.   Madam Witness, you have seen the video showing Mr Ruto at a

11 (Redacted) rally at the (Redacted).  You

12     have also seen the news article about the event.  Do you now agree that

13     your story about (Redacted)

14 (Redacted) (sic) was made up?

15             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, that's not a fair question

16     to the witness.  The question of the video is still up in the air.  And

17     I think you are free to put your question on the basis of the newspaper

18     article that's been admitted.

19 MR FAAL:  Thank you, Mr President, for that guidance.  Much

20     obliged.

21        Q.   Madam Witness, now that you have seen this news article which

22     says that (Redacted), Mr Ruto attended a (Redacted) rally at

23 (Redacted), having seen that news article, do

24     you now agree that your statement that Mr Ruto attended a meeting at

25 (Redacted) is a fabrication?  Do you agree?
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1        A.   I told you that (Redacted).  That was on the

2 (Redacted).  You're speaking about a date on which he took part in an event,

3     because the article, the press article that you just showed me has a

4     date, the (Redacted).

5        Q.   Madam Witness, the article said that the event occurred

6     yesterday, which would be the (Redacted), doesn't it?

7             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I think your point is made.

8     I'm not sure whether you need to belabour this.

9             MR FAAL:  I'll proceed as advised, Mr President.

10        Q.   I will now move on to the (Redacted) that you talked about.

11     You talked about (Redacted)

12 (Redacted).  Do you recall that?

13        A.   Yes, I said that.

14        Q.   But before we move on to talk about this (Redacted)

15 (Redacted), I would wish to ask one last question about (Redacted)

16 (Redacted).  And the question is:  Do you agree, Madam Witness, that if Ruto

17     was at (Redacted), he could not have been at

18 (Redacted) at the same time?  Do you agree with that?

19        A.   I told you the following: (Redacted).  Nobody

20     told me that. (Redacted).

21        Q.   Okay.  Let's proceed with the (Redacted).

22     (Trial Chamber confers)

23             MR FAAL:  Thank you, Mr President.

24        Q.   So, Madam Witness, we now move on to the (Redacted)

25 (Redacted).  You told the Court, in transcript dated 20 September 2013, at
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1     page 62, at line 2, that a (Redacted)

2 (Redacted).  Do you remember that?

3        A.   Yes.

4        Q.   You also stated that the youths (Redacted),

5     didn't you?

6        A.   Yes, indeed.

7        Q.   And you also stated that (Redacted)

8 (Redacted).  Do you remember that?

9        A.   Yes.

10        Q.   And, Madam Witness, you recall that you also said that on this

11 (Redacted).

12     Do you recall that?

13        A.   Yes, I remember that.

14        Q.   Madam Witness, you told the Court that you (Redacted)

15 (Redacted).  Do you recall that?

16        A.   Yes.

17        Q.   And being that (Redacted), you would

18     know of significant events that happened within (Redacted)

19     wouldn't you?

20        A.   I knew when I was (Redacted).  Apart from that,

21     I couldn't know.

22        Q.   But, Madam Witness, if significant events had happened (Redacted)

23 (Redacted), would you have known?

24        A.   Yes.

25        Q.   Madam Witness, I put it to you that you were not (Redacted)
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1 (Redacted).  What do you say to that?

2        A.   I can answer you saying that I was there.

3        Q.   Madam Witness, what happened at (Redacted)

4 (Redacted)?  Could you tell us?

5        A.   On that day, (Redacted).

6        Q.   Madam Witness, I put it to you that this story is a complete

7     fabrication. (Redacted).  Yes. (Redacted).

8     What do you say to me, Madam Witness?

9        A.   When?  Don't tell lies to the Chamber.

10        Q.   Thank you very much, Madam Witness.

11             PRESIDING JUDGE EBOE-OSUJI:  Madam, you are free to answer

12     questions, give your answer to the question that has been asked.  Try not

13     to make accusation against lawyers.  They are doing their work.  And the

14     best way you can assist us is to do what you've been doing, listening

15     carefully and answering questions, avoid getting into arguments with the

16     lawyers who are asking you questions.  Thank you.

17             MR FAAL:

18        Q.   Madam Witness, you don't know (Redacted), do you?

19        A.   Are you saying that I don't know him?

20        Q.   Yes, you don't know him.

21        A.   I know his home, where he lives, (Redacted).

22        Q.   And what was his name?

23        A.   I've forgotten, but if I remember, I'm going to tell you on

24     Monday.

25        Q.   Could you tell us what was his nickname, the name by which he was
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1     called by members of the family?  Could you tell us?

2        A.   No.  Ah, I remember. (Redacted).

3        Q.   Good.  Was it (Redacted), was it?

4        A.   I can't tell you that I knew all the other names.  When he came,

5 (Redacted) he mentioned some of these names.

6             PRESIDING JUDGE EBOE-OSUJI:  You may want to spell the names for

7     the record.

8             MR FAAL:  Thank you very much, Mr President.

9 (Redacted), like normal (Redacted). And

10     the last name is (Redacted)

11 (Redacted), that was his name.

12        Q.   And, Madam Witness, I put it to you that (Redacted)

13 (Redacted), and he was (Redacted).  And on (Redacted)

14 (Redacted) were busy (Redacted)

15 (Redacted).  What do you say to that?

16        A.   I'll tell you the truth. (Redacted)

17 (Redacted).

18        Q.   Okay.  Very well.

19             MR FAAL:  Mr President, we have the (Redacted)

20 (Redacted).  We would show it to the witness and we would ask that

21     this document be marked for identification, and we would put it in

22     through a witness who was present during (Redacted).  Is that an

23     acceptable way to proceed, Mr President?

24             PRESIDING JUDGE EBOE-OSUJI: Fair to show the document to the

25     witness.  Then we'll take it from there.
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1             MR FAAL:  Thank you very much, Mr President.

2             Court officer, kindly put up on the screen document number

3     KEN-D09-0018-0026.  Kindly put it up the screen, please.  Perhaps the

4     last digit should be 5 and not a 6.  I'm sorry for that.

5             THE COURT OFFICER:  The document is being displayed and it's

6     marked as confidential, unless otherwise instructed.

7             MR FAAL:  Well, we are in private session.  I guess we could make

8     it available to all now.  I mean --

9             PRESIDING JUDGE EBOE-OSUJI:  Is there more to this document?

10             MR FAAL:  Yes.  There is at the back, which has the picture of

11     the old man, and the funeral programme itself.  The reason why we started

12     with this page is that that is the parent number.  The next page is

13     supposed -- is 26, whereas the first page is 25, and that is the parent

14     number.  So I'll be going to the next page, Mr President.

15             Court officer, could you please put up on the screen the next

16     page which ends with 0026?  Yes.

17        Q.   Madam Witness, do you recognise this person on the picture?

18        A.   I don't accept that that's (Redacted).

19        Q.   Madam Witness, you now wish to testify that this person on the

20     photograph is not (Redacted) That is your testimony before this

21     Court?

22        A.   I don't know.  What I do know is that there was (Redacted)

23 (Redacted).  What you've just shown me here, I don't know.

24             MR FAAL:  Well, (Redacted), Mr President, would

25     come and testify, and if need be, (Redacted), well-respected (Redacted)
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1 (Redacted), would also come and testify about

2     this event.  So may I proceed, Mr President?

3        Q.   Look at the date on the (Redacted) on the right-hand side

4     of the document, and correct me if I'm wrong, it reads, (Redacted)

5 (Redacted) does it not?  Or you can't read because of

6     the --

7             PRESIDING JUDGE EBOE-OSUJI:  Right.  Mr Faal, I think let's skip

8     out all the requiring the witness to read these things.  If you make the

9     point, we can -- especially when there is a document, the document says

10     what it says.

11             MR FAAL:  Much obliged, Mr President.  That saves a lot of time.

12             Mr President, I ask that this document, (Redacted), be

13     marked for identification, and at the appropriate time the Defence would

14     ask that it be admitted in evidence.  But for now, marked for

15     identification.

16             PRESIDING JUDGE EBOE-OSUJI:  Any objection?

17             MR STEYNBERG:  Only that I don't really see the point,

18     your Honours, of marking this for identification when the witness clearly

19     has not identified it.  But that's the only objection I have.  In due

20     course I presume my learned friend will prove this document, but until he

21     does, it's obviously not evidence.

22             PRESIDING JUDGE EBOE-OSUJI:  The point of marking for

23     identification is that later on somebody would come and do something else

24     that promotes the document.

25             MR FAAL:  Thank you very much, Mr President.
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1             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I take it you must have the

2     original of this document because this is the sort of material that is

3     best introduced in the original.

4             MR FAAL:  Indeed, Mr President.  Thank you very much.

5             Court officer, can you kindly indicate the number, please?

6             THE COURT OFFICER:  The document referenced as KEN-D09-0018-0025,

7     which is a confidential document available to those present in the

8     courtroom, will be referenced as MFI-T-D09-00003 and would be Ruto's

9     Defence Exhibit number 3.

10             PRESIDING JUDGE EBOE-OSUJI:  For identification.

11             MR FAAL:  Yes.  And we have (Redacted) which is the

12 (Redacted), but I'll

13 leave that aside and we'll put it through another witness.  But in the

14     meantime, Mr President, I have photographs of the (Redacted).

15     I would first like the Judges to see them, have a feel of them, before

16     they are passed on to the witness.

17             Court officer, could you be of assistance, please?  And then to

18     the Prosecution.

19             MR STEYNBERG:  Your Honour, while these are being shown around,

20     if I can just ask as a matter of convenience whether my learned friend,

21     when he's introducing one of these exhibits, could just give us the

22     number in advance so that we are not scrambling to find what is to be

23     shown to the witness.  So if he could just give us a little bit of

24     advance notice so we could find the correct documents amongst this rather

25     large file of documents that he's produced for us, I would be most
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1     grateful.

2             MR FAAL:  Mr President, the fourth document I would wish to call

3     up would be KEN-D09-0017-0045.  It's an electronic version of the

4     photograph.

5             Court officer, kindly put it up the screen, please.  The parent

6     document is KEN-D09-0017-0026.  That's the parent document.  And bring up

7     number 45, please.  Bring it up the screen.

8             I mean number 45, please.  0045.

9             Court officer, is it possible to enlarge the photograph?  Court

10     officer, could you kindly enlarge the segment showing the cross?  That is

11     too large.  Could you reduce it a bit?

12             Mr President, what I wanted was for us to be able to see the date

13     on the cross because that date is very important.  From standing here,

14     I could not read it well.  With the original photograph, I am able to

15     read it.  So -- perhaps maybe I would just recall the original photograph

16     and read it from there.  Could you kindly please bring the original

17     photographs?

18             Mr President, on the cross is written, (Redacted)

19 (Redacted)

20             PRESIDING JUDGE EBOE-OSUJI:  There is something else written

21     before that.

22             MR FAAL: (Redacted)

23             PRESIDING JUDGE EBOE-OSUJI:  Not quite.

24             MR FAAL: (Redacted). Thank you, Mr President.

25        Q.   Madam Witness, would you agree with me that on the photograph
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1 before you is a (Redacted), and in front of (Redacted)

2 (Redacted)

3     Can you see that?

4        A.   I can see the date of birth but I can't see the date of death.

5             PRESIDING JUDGE EBOE-OSUJI:  I think you need to move on.  When

6     something speaks for itself, I do not know what it adds by having a

7     witness -- saying, "Do you agree that this is what it says," unless a

8     really important question depends on that.

9             MR FAAL:  Then I'll proceed.

10        Q.   Madam Witness, I would like to show you a few other photographs

11     before we move on to something else.

12             MR FAAL:  May I ask that --

13 Q.   Madam Witness, you talked earlier on about one (Redacted).  Do you

14     remember that?

15        A.   Yes, I know (Redacted).

16        Q.   And if you see her again, would you -- if you see her photograph,

17     would you be able to recognise it?

18 A.   Show it to me.  I'll see.

19        Q.   The question is:  If you were showed her photograph, would you be

20     able to recognise her?

21        A.   Yes.

22             MR FAAL:  Court officer, kindly put up the screen document number

23     KEN-D09-0017-0028.  And if it helps the witness, I provide the original

24     photograph for her to see.

25             Court officer, could you kindly assist and provide the witness
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1     with the original photograph?  Could you kindly enlarge the photograph,

2     please?

3        Q.   Do you recognise (Redacted) in that photograph?

4        A.   Yes.

5 Q.   And could you tell the Court who in that photograph is (Redacted)?

6        A.   She is (Redacted).

7 Q.   Identify her in the photograph.  Could you tell us who is (Redacted)

8 (Redacted) in that photograph?

9        A.   It's the person (Redacted) and who's wearing (Redacted) clothing.

10        Q.   Thank you very much, Mr Witness (sic).

11             MR FAAL:  We would also wish to show the witness another

12     photograph, number 0035, please.  Could you put that one up the screen?

13             Yes.  Thank you very much, court officer.

14        Q.   Madam Witness, do you recognise any person, any individual, in

15     this photograph?

16        A.   Yes.

17        Q.   Could you tell us who you recognise?

18        A.   I can see (Redacted).

19        Q.   Thank you very much.  That would be enough.

20             MR FAAL:  May I also ask that picture number 044 be put up the

21     screen, please?

22             PRESIDING JUDGE EBOE-OSUJI:  Can you -- there are a number of

23     people there, men.

24             MR FAAL:  Yes, Mr President.  My interest was to identify mainly

25 (Redacted).
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1             PRESIDING JUDGE EBOE-OSUJI:  So we assume that might be the

2 (Redacted).

3             MR FAAL:  Yes.  Thank you very much, Mr President.  That was very

4     obvious.

5        Q.   Could you identify (Redacted) in that photograph?  Could you

6     identify which of these individuals is (Redacted)?

7        A.   It's the person wearing (Redacted) clothing, coloured (Redacted)

8 (Redacted) colour.

9 Q.   Would you say that among the people standing in front of (Redacted)

10 (Redacted), the person to the right, (Redacted) from (Redacted), or the

11     person wearing (Redacted), would you say that that person, (Redacted)

12     individuals on the right-hand side (Redacted), would you call that

13     person (Redacted)

14        A.   No.  It's the (Redacted) person.

15 Q. Would you count the (Redacted) as (Redacted), and the person wearing (Redacted)

16 (Redacted) and wearing (Redacted), would you call that person (Redacted)?

17        A.   Yes.

18        Q.   Yes.  Thank you.

19             MR FAAL:  May I ask that --

20        Q.   And you did indicate earlier on that there is (Redacted) on the

21     picture.  Would he be the person wearing (Redacted) standing in front

22     of (Redacted)?  That's (Redacted), isn't it?

23        A.   Yes.

24 MR FAAL:  I would now ask that the witness be showed another

25     photograph.  I would ask the witness to take a look at another
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1     photograph.  Kindly put up the screen photograph number 0044.

2        Q.   Madam Witness, can you -- you would agree with me that (Redacted)

3     is the person in front, wearing the (Redacted).

4     Would you agree with that?

5        A.   Yes.

6             MR FAAL:  I will ask that another photograph be showed to the

7     witness, photograph number 0029.

8        Q.   Madam Witness, take a look at this photograph, and kindly inform

9     the Court whether you recognise anyone in that photograph.

10        A.   I can see (Redacted).

11        Q.   Could you identify him in this photograph?  Could you tell us

12     where he's -- what he's wearing?

13        A.   He's wearing (Redacted) clothing.

14        Q.   You will agree with me that in the photograph he is the person on

15     the right-hand side (Redacted)

16     The person to your right-hand side standing right (Redacted)

17 (Redacted), wearing (Redacted) clothing?  Would you say

18     that that's (Redacted)?

19        A.   Yes.  That's him.

20        Q.   And you can see that there is (Redacted) right in front of a

21 (Redacted); is that correct?

22        A.   (No interpretation)

23        Q.   And from this photograph, you would agree that (Redacted)

24 (Redacted) during this period, would you not?

25        A.   You are showing me these photos.  Well, when (Redacted)
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1 (Redacted) the photos, so I don't agree with what

2     you're doing with these photos.

3        Q.   Madam Witness, just answer the question you were asked.  You

4     would agree that from the photograph it appears that (Redacted)

5 (Redacted)?

6 A.   Yes.  Yes, I know.

7             MR FAAL:  May I ask that photograph number 0027 be showed to the

8     witness?

9             PRESIDING JUDGE EBOE-OSUJI:  Before we do that, the person half

10     of whom we see to the left (Redacted), would that be (Redacted)

11 (Redacted)

12             MR FAAL:  Yes, Mr President.  I was -- I mean, the -- yes.  There

13     is (Redacted) standing next to the person wearing (Redacted).  I just

14     wanted to show another photograph where (Redacted) would be showed.  That

15     was going to be my next --

16             PRESIDING JUDGE EBOE-OSUJI:  Fair enough.

17             MR FAAL:  Thank you very much.

18             May I ask that photograph 27 -- please enlarge it.

19        Q.   Madam Witness, take a look at this photograph.  Do you recognise

20     anyone in this photograph?

21        A.   Yes.  On this photo, I can recognise (Redacted) and, on the side,

22     I can see (Redacted).

23        Q.   This (Redacted), is he (Redacted) you mentioned earlier?

24        A.   Yes.  It is he.

25        Q.   Is this (Redacted) you mentioned as the person who (Redacted)
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1 (Redacted)

2             PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, watch the tone.  I think

3     the point is in the words, not the tone.  Thank you.

4             MR FAAL:  Thank you very much, Mr President.  Much obliged.

5        Q.   Madam Witness, when you said earlier in your testimony that you

6 (Redacted)

7 (Redacted) is this the person you were referring to?

8 A.   Yes.

9             MR FAAL:  May I go back a little bit to (Redacted)

10     MFI number 3, MFI number -- or Defence exhibit 3.  I just missed a point

11     that I need to raise with regards to (Redacted).  Could you

12     put it back up the screen, please.  If it helps, it is KEN-D09-0018-0026.

13     It's MFI-T-D09-0003.

14             Court officer, kindly help, please.  Yes, court officer, kindly

15     enlarge the section immediately above (Redacted).

16      Q.   The time-stamp 4.30, yes, you would see that it reads: (Redacted)

17 (Redacted). Madam

18     Witness, you earlier testified that (Redacted) lives in (Redacted); is

19     that right?

20        A.   Yes.

21        Q.   Madam Witness --

22             PRESIDING JUDGE EBOE-OSUJI: Mr Faal, the clock.

23             MR FAAL:  Yes.  Thank you very much, Mr President, for the

24     reminder.  Mr President, may I ask that these photographs, 25 of them, be

25     marked for identification?
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1             PRESIDING JUDGE EBOE-OSUJI: Is there any objection?

2             MR STEYNBERG:  No.

3             PRESIDING JUDGE EBOE-OSUJI:  They will be so marked.

4             MR FAAL:  Thank you, Mr President.  Perhaps, court officer,

5     kindly give us the number.

6             PRESIDING JUDGE EBOE-OSUJI:  Would that be your last question for

7     the witness?  It should be -- for the day.

8             MR FAAL:  I have just three short questions to ask and the

9     answers could be yes, yes, or no, no, and that could be it for the day.

10     Just to conclude with this point so that tomorrow we start on a different

11     point.

12             PRESIDING JUDGE EBOE-OSUJI:  How many minutes?  We are looking at

13     probably two minutes?

14             MR FAAL:  Two minutes or even one, depending on how the witness

15     answers.

16             PRESIDING JUDGE EBOE-OSUJI:  You may proceed, but it might help

17     to avoid asking very obvious questions.  If there is something depicted

18     that speaks for itself, getting the witness, forcing the witness to

19     accept it may not be helpful but think about that.

20             MR FAAL:  Thank you.  I'll reduce the questions to one.

21        Q.   Madam Witness, you did not know about this event, did you?

22        A.   I wasn't familiar with it.  All I know was what happened in

23 (Redacted).

24        Q.   The question is:  Did you know that (Redacted)

25 (Redacted)
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1 (Redacted) You didn't know that?

2             MR FAAL:  The answer is obvious, Mr President.

3 THE WITNESS:  (Interpretation)  No.

4             MR FAAL:  Thank you very much, Mr President.

5             PRESIDING JUDGE EBOE-OSUJI:  We will take -- we will stop it

6     there for the day.  We will lower the shades and escort the witness.

7     (Closed session at 5.03 p.m.) Reclassified into open session

8             MR FAAL:  Perhaps before we go, Mr President --

9     (Trial Chamber confers)

10             MR FAAL:  Mr President, with your indulgence, may I just ask that

11     the witness be reminded that she should not discuss with anybody about

12     her testimony?  I'm just sorry, Mr President, that I -- it's just

13     something obvious but -- thank you.

14             PRESIDING JUDGE EBOE-OSUJI:  Madam, we are adjourning for the

15     day.  You will come back tomorrow to continue.  Do not discuss your

16     testimony with anybody.  Thank you.

17             THE COURT OFFICER:  Your Honour, for the record, we are in closed

18     session.

19             PRESIDING JUDGE EBOE-OSUJI:  Thank you.  The witness will be

20     escorted out now.  Thank you.

21     (The witness stands down)

22             THE COURT OFFICER:  Your Honour, if I may, a quick reference.

23     The set of photographs marked as KEN-D09-0017-0026, marked as

24     confidential document unless otherwise instructed, will be attributed

25     reference MFI-T-D09-0004.  Thank you.
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1             PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  The Court will

2     now rise and we will reconvene tomorrow at 9.00.

3             THE COURT OFFICER:  All rise.

4 (The hearing ends in closed session at 5.04 p.m.)Reclassified into open

5   session
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