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International Criminal Court1

Trial Chamber V(a) - Courtroom 12

Situation:  Republic of Kenya3

In the case of The Prosecutor v. William Samoei Ruto4

and Joshua Arap Sang - ICC-01/09-01/115

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia6

and Judge Robert Fremr7

Trial Hearing8

Thursday, 31 October 20139

(The hearing starts in open session at 9.39 a.m.)10

THE COURT USHER:  All rise.  The International Criminal Court is11

now in session.  Please be seated.12

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.13

Court officer, please announce the case.14

THE COURT OFFICER:  (Interpretation)  Good morning.  Situation in15

the Republic of Kenya, case The Prosecutor versus William Samoei Ruto and16

Joshua Arap Sang, case number ICC-01/09-01/11.  We are in public session.17

PRESIDING JUDGE EBOE-OSUJI:  Appearances I see remain the same.18

Mr Garcia.19

MR GARCIA:  Good morning, your Honours.  Yes, indeed, they do20

remain the same.21

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper.22

MR HOOPER:  The appearances remain the same.  The Chamber will of23

course note that Mr Ruto is back and with us today.24

PRESIDING JUDGE EBOE-OSUJI:  That is noted that Mr Ruto is back25

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 1/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Ruling (Open Session) Page 2

Thursday, 31 October 2013 Case No ICC-01/09-01/11

with us.1

MR KIGEN-KATWA:  Mr President, my team is different today.2

Absent today is Mr Koech, who will join us later, and Judy Mionki, and3

Dr Caroline Buisman, who passed her exams yesterday, has also gone to4

New York for her graduation and should join us shortly thereafter.5

Thank you, Mr President and your Honours.6

PRESIDING JUDGE EBOE-OSUJI:  Looks like there's a lot of7

graduation happening on your side.8

MR KIGEN-KATWA:  That's true, Mr President.9

PRESIDING JUDGE EBOE-OSUJI:  Mr Narantsetseg.10

MR NARANTSETSEG:  Mr President, we remain the same.  Thank you.11

PRESIDING JUDGE EBOE-OSUJI:  And congratulations to Ms Buisman.12

Mr Sang, Mr Kigen-Katwa, we have a decision on your request.  We13

will announce -- I will read it out now.14

Yesterday the Defence for Mr Sang requested the excusal of15

Mr Sang from presence at trial on the 1st of November, 2013.  The request16

is for the purpose of attending his daughter's graduation.  The17

graduation had been planned for the period around the 7th of November,18

2013, but was rescheduled.  Mr Sang fears that if he does not attend the19

daughter will not be able to understand why.  The Prosecution objects to20

the request, arguing that the limits of discretion to grant excusal, as21

indicated in the Appeals Chamber's recent judgement, do not allow for22

excusal to attend family occasions.  The decision of the Chamber is by23

majority.24

The majority recalls that among the limitations to the25

26
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Trial Chamber's discretion, as indicated by the Appeals Chamber, the1

absence of the accused can only take place in exceptional circumstances2

and the possibility of alternative measures must have been considered3

including but not limited to changes to the trial schedule or a short4

adjournment of the trial.  The majority of the Chamber, Judge Eboe-Osuji5

dissenting, is of the view that while the occasion in relation to which6

Mr Sang requested to be absent is of importance to him and his family, it7

cannot be regarded as an exceptional circumstance warranting excusal.8

The majority notes that the witness who is currently testifying and is9

likely to continue on on the 1st of November, 2013, has given evidence in10

chief which is of direct relevance to Mr Sang's alleged acts and conduct.11

The majority further notes that no alternative measures can be adopted to12

facilitate Mr Sang's absence.  In particular, the testimonies of13

Witnesses 268 and 423 need to be completed no later than the 8th of14

November.  It is thus not possible to adjourn the trial at this point.  I15

concur in that particular fact.16

For these reasons, the Chamber, by majority, rejects the request17

of Mr Sang.  I dissent from the majority decision that rejected the18

request.  In my own view, the request should be granted.  Justice may be19

blind but it is blind for a purpose.  At any rate, it is always at the20

heart that cares for the interest of small children.  The request is to21

permit Mr Sang to keep his promise to his 6-year-old daughter, a promise22

to be there for her graduation.  That promise was made at a time when23

Mr Sang thought that the case would be in a scheduled adjournment, but24

the school changed the graduation date.  That, to me, is an exceptional25
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circumstance.  In my own view, exceptional in the sense of an exception1

rather than the rule.  It helps to keep in mind that Mr Sang is not a2

convict; he is an accused person that enjoys the presumption of3

innocence.  He has always respected the schedule of the Court and been4

present when required.  In the end, the decision of the Chamber, by5

majority, is that Mr Sang is not excused.  That is the ruling of the6

Chamber.7

MR KIGEN-KATWA:  Mr President, may we express gratitude at the8

consideration that the Chamber has given to our application.  Thank you9

very much.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you, Mr Kigen-Katwa.11

We'll now bring down the blinds and invite the witness back into12

the courtroom.13

(Closed session at 9.47 a.m.) Reclassified as Open session14

THE COURT OFFICER:  (Interpretation)  We are in closed session.15

PRESIDING JUDGE EBOE-OSUJI:  Please bring in the witness.16

(The witness enters the courtroom)17

PRESIDING JUDGE EBOE-OSUJI:  We go back to public session.18

(Open session at 9.48 a.m.)19

THE COURT OFFICER:  (Interpretation)  We are in public session.20

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.21

Witness, welcome back.22

THE WITNESS:  Thank you.23

PRESIDING JUDGE EBOE-OSUJI:  The Prosecutor will continue his24

examination-in-chief of you.25
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Mr Garcia, are we to remain in the public session?1

MR GARCIA:  Your Honours, I think the procedure yesterday was2

public session just to hear the recording and afterwards for the3

translation that the witness would provide would be in private session.4

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  And you have 15 minutes,5

remember, to complete.6

MR GARCIA:  Indeed, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.8

WITNESS:  KEN-OTP-P-0268 (On former oath)9

(The witness speaks English)10

QUESTIONED BY MR GARCIA: (Continuing)11

Q.   Good morning, Mr Witness.12

A.   Good morning.13

Q.   Now, Mr Witness, I'd like to show you some excerpts from a video14

and afterwards I'm going to ask you some questions.  So I'd ask you to15

take your time and look at the excerpts we're going to be showing you.16

Thank you.17

(Video-clip played)18

MR GARCIA:19

Q.   Now, Mr Witness, in this last excerpt that you've seen, do you20

recognise the voice of the person that's speaking?21

PRESIDING JUDGE EBOE-OSUJI:  All right, one second.  Can we --22

MR GARCIA: We can go into private session.23

PRESIDING JUDGE EBOE-OSUJI:  No, no, but if you can do this in24

public it's better to do it; but if you feel it's safer to do it in25
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private session then we will --1

MR GARCIA:  I prefer that we do do it in private session, just to2

be cautious.3

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's go into private4

session.5

(Private session at 9.52 a.m.) Reclassified as Open session6

THE COURT OFFICER:  (Interpretation)  We are in private session.7

MR GARCIA:8

Q.   Now, Mr Witness, can you tell us if you recognise the voice in9

the background during that last excerpt?10

A.   Yes, your Honour.11

Q.   Can you tell the Court who the person is who's speaking?12

A.   It is a voice of Ishmael Choge.13

Q.   And can you tell the Court what Ishmael Choge is saying?14

A.   "No Raila, no peace."15

Q.   Thank you, Mr Witness.  I'll show you a couple other excerpts16

now.17

MR GARCIA:  We can move back into public session now, your18

Honour.19

PRESIDING JUDGE EBOE-OSUJI:  We go back to public session.20

(Open session at 9.53 a.m.)21

THE COURT OFFICER:  (Interpretation)  We are in public session.22

PRESIDING JUDGE EBOE-OSUJI:  Thank you.23

Prosecutor, do we have transcripts?24

MR GARCIA:  Yes, indeed, there are -- there is a transcript and a25
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translation, and if the Court is minded to admit this video into evidence1

then obviously we'll be tendering those at the same time.2

PRESIDING JUDGE EBOE-OSUJI:  I was just wondering if we do.  I'm3

not yet asking for anything or promptly --4

MR GARCIA:  I understand, your Honour.5

PRESIDING JUDGE EBOE-OSUJI: -- (Overlapping speakers)... to be6

admitted.7

MR GARCIA:  It's just that with the time limitations, I'm going8

through it in a little more efficient manner.9

PRESIDING JUDGE EBOE-OSUJI:  All right.  Okay.  Then we will10

proceed.11

(Video-clip played)12

MR GARCIA:  And we can ask this question in public.13

Q.   Mr Witness, can you tell us what is the location we saw in that14

excerpt?15

A.   Kapsabet.16

Q.   What place exactly in Kapsabet?17

A.   The stadium, Kipchoge Keino stadium.18

Q.   Okay.  Just so I'd be clear, it's the Kipchoge Keino stadium.19

Thank you.  Now we're going to show you another excerpt.20

(Video-clip played)21

MR GARCIA:  I'd ask, your Honour, that we move into private22

session for a minute.23

PRESIDING JUDGE EBOE-OSUJI:  Private session.24

(Private session at 9.55 a.m.) Reclassified as Open session25
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THE COURT OFFICER:  (Interpretation)  We are in private session.1

MR GARCIA:2

Q.   Now, Mr Witness, can you tell us who is the person who is3

speaking in that extract?4

PRESIDING JUDGE EBOE-OSUJI:  Wait a minute.  There are two people5

we've seen.  There's somebody who's on the freeze-framed --6

MR GARCIA:  That is the next clip, your Honour.  I was --7

PRESIDING JUDGE EBOE-OSUJI:  The previous one?8

MR GARCIA:  Yes.9

Q.   Mr Witness, just so you're clear, just the extract we showed you.10

I understand there's a freeze frame right now.  Not that person.  The11

person previous to that who was speaking.  Can you identify that person12

for the Court?13

A.   Former councillor of Chepterit ward.14

Q.   Now, is this a person of Kalenjin ethnicity?15

A.   Yes, your Honour.16

Q.   And can you tell the Court briefly what this person was saying?17

A.   He was saying, that, yes, that they've sent somebody to go and18

call the DC, and of course from the background people were shouting19

release the prisoners.20

Q.   Can you tell us why, if it comes -- if you've heard it in the21

extract, why it is that they were sending someone to DC?22

A.   For the DC to come and address them.23

Q.   On what matter exactly?24

A.   I don't know.25

26
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Q.   I'm just going to replay it for you one time and just pay careful1

attention.2

(Audio-clip played)3

MR GARCIA:4

Q.   Now, Mr Witness, now that you've heard it a second time, can you5

give us a little more information on what the person is saying.6

A.   He's saying that we want former councillors and elected7

councillors to move aside to have their own meeting.  And we want three8

elders to go and bring us the DC and the OCBD.  And he's talking about9

our rights, to demand our rights.10

Q.   Thank you, Mr Witness.  Now I have another extract that I'd like11

to play for you.12

MR HOOPER:  Just before we move to that, there's a practical13

difficulty that's -- that's clearly arising.  This video-tape obviously14

needs to be dealt with properly.  My friend's put himself in a position15

where he's cramming it in to his final 15 minutes.  That's after having16

spent all yesterday meandering around the Nandi country-side when he17

could have been dealing with this.  It's been admitted.  The Defence has18

no objection to it being admitted as an exhibit, has no objection to the19

translation, the interpretation, document which you have being exhibited,20

it's a working document the same status as the document we had yesterday;21

nor has it got any objection to the original transliteration of the22

speech in Kikuyu or Nandi or whichever language, from which that23

translation is made I understand, also being exhibited, so those three24

items can in due course be exhibited.  But in order to deal with this25

26
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document, we're going to have to go through the video now it's admitted.1

This piece-by-piece selection by the Prosecution might not reflect fairly2

the nature of the video.  The alternative is to see it all and to go3

through it because at some time that's going to have to be done.4

Yesterday we argued that there was another witness more5

appropriate than this one, as you know, to produce it, P-0028, who is due6

to come who was there, unlike this witness, and witnessed these events.7

This witness is really contributing merely a commentary on a video - of8

which we have a translation - and is adding a consequent essentially9

superfluous viewpoint to what is a working translation that we have.  We10

need to know as we go through this -- I don't want to criticise my11

friend, but there is a way of producing these things.  We need to know12

for the record the time-stamps on the video that are being spoken about.13

We've made a note so far, one time-stamp is missing so tracing that again14

is going to be difficult, particularly if it's not exactly the same15

translation as appears in the working copy that can be exhibited.  So we16

are concerned about the method.17

Secondly, in terms of before we pass on, we had the witness18

helping us in respect of the councillor from Chepterit ward but has he19

got a name?  And if so, can we have it?  Similarly, with the man in this20

shirt against a beautiful blue sky, do we have a name for this person?21

At which date-stamp does he appear?  Because if we're going to re-visit22

this, as inevitably the Chamber will, at least once -- more than once,23

with another witness perhaps, and in any event later when we have to sort24

out the position through transcripts in order to make submissions, these25

26
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things need to be accurately defined now.  This is the moment.  If we1

don't seize the moment now to do it, as your Honour knows, it's going to2

be a tangle.3

So I'm in the position of saying:  If my friend's going to4

introduce this video, then he should do it properly, first of all.  He's5

not doing it properly.  Secondly, if he needs time to do it, he should6

have that time because it disadvantages us.  Otherwise, we are going to7

have to go through the video in our time because the Prosecution have8

approached their presentation in what in our submission is an inadequate,9

uncontrolled manner.  We shouldn't be disadvantaged by that in terms of10

the length of time either I myself or Mr Katwa-Kigen subsequently have in11

discussing matters further with this witness.  But I can see otherwise we12

are going to be presented with a problem, your Honour.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you.14

Prosecutor.15

MR GARCIA:  Your Honour, I understand that now the Defence,16

Mr Hooper, is acknowledging or accepting to admit the transcripts and the17

translations of the video and the video as an exhibit.  If it is the18

case, then it will facilitate my work and I can just simply go through19

the video with the witness and have him identify the speakers that are on20

it because that's something that does not emanate from the transcript or21

the translations.  So I just want to be sure if that is what Mr Hooper is22

saying, then it will greatly facilitate my work and I go through it more23

efficiently.24

MR HOOPER:  Well, yes.  And one would have thought that the hours25

26
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of witness preparation with this witness may have provided an opportunity1

to do just that, provide a list of names, to cut out the necessary time2

involved, and sometimes with these things it's probably at the end of the3

day as quick, if not quicker, for a Chamber to be shown the complete4

video from start to finish, at some time you're going to need to look at5

it, and it may as well be looked at at a point of the trial that presents6

a suitable and appropriate environment and context --7

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, what the Prosecutor is8

asking you now is do you -- are you consenting to the admission of the9

tape and the transcript?10

MR HOOPER:  Once it was deemed this witness is an appropriate11

person to introduce this video, and that was the only matter that the12

Defence was concerned about because he wasn't there and it's not his13

video, submissions made yesterday, once we're through that port, the14

Defence has no objection to this video being shown and played in its15

entirety with its translation.16

PRESIDING JUDGE EBOE-OSUJI:  But we have to leave the Prosecution17

the discretion to conduct their case as they deem -- they see necessary,18

once and all.  So if they conduct it in a way that does not assist them19

in proving their case, that should be no problem to you, is it?  You20

would always have the right to cross-examine or also raise problems with21

the evidence itself if such evidence -- those difficulties exist in other22

ways.  Isn't that the case?  So that we can move on.23

MR HOOPER:  Moving on is very much what it's about, and my24

submission the Prosecution should present their case diligently and25

26
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appropriately.  It's in everybody's interests that they do so, so that1

the issues are clear, so that the evidence is clear, and so that an2

exhibit like this is not left in some orphaned limbo but is seen from3

beginning to end at some point and is presented in such a way that the4

Defence itself doesn't have to traipse through it.  So, for example, if5

the video were to be shown now, I would be in a position then to discuss6

it in its entirety from, for example, the transcript.  I needn't show7

particular aspects of the video.  Perhaps there's one or two aspects of8

it that I'd want to show, but I could take you, the Judges, quickly9

through the transcript.  We wouldn't have to spend a great deal of time10

on it, as long as the matter could be dealt with adequately.  So in other11

words, there is a point when if an exhibit is being presented by a party,12

in my submission it should be presented appropriately so that we can all13

grasp its length and its extent and its content, and then the other party14

can comment in respect of that, and that's the appropriate way to deal15

with an exhibit.  So a particular video --16

PRESIDING JUDGE EBOE-OSUJI:  All right.  Mr Hooper, we've heard17

you.18

Mr Garcia, do you have any more to say?19

MR GARCIA:  Your Honour, just to say that there is a transcript,20

a full transcript and a full translation, so I don't understand21

Mr Hooper's objections at this point.  It was decided yesterday that we22

would hear this video and the whole question now that remains is the23

question of its relevance, and that's why we're putting the witness24

through the issue of looking at the extracts and commenting on who's in25

26
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the extract and what is the person saying.  But when Mr Hooper states he1

doesn't have a complete view of what is going on in the video, that is2

not correct.  There is a transcript and a translation.  So Mr Hooper3

knows fully well what is in this video and he can cross-examine with this4

information.5

PRESIDING JUDGE EBOE-OSUJI:  Right.  Prosecutor, the ruling of6

the Chamber is proceed.7

MR HOOPER:  Your Honour, just -- I don't want to take up more8

time.  It's not me.  It's you, the Judges --9

PRESIDING JUDGE EBOE-OSUJI:  I know.  It's all right.10

MR HOOPER:  That's the point that's missed.11

PRESIDING JUDGE EBOE-OSUJI:  Thank you.12

MR HOOPER:  First one.  Secondly, can we have some date stamps as13

we go through this because otherwise we're not going to have anything on14

the transcript.  If he's referring to someone, can we know what time on15

the video it is and therefore what time on the transcript it would be.16

And secondly, if there is a name to be attached by the witness, can he17

provide it now rather than us having to go back over it again.  And I'm18

grateful to your Honour.  I'm sorry to interrupt you.19

PRESIDING JUDGE EBOE-OSUJI:  Are you in a position to assist20

there?21

MR GARCIA:  I will, your Honour, just before that I just want to22

understand and make it clear on the record that the video, the transcript23

and the translation, will be entered into evidence after I've asked the24

questions to the witness, the relevant questions.25

26
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PRESIDING JUDGE EBOE-OSUJI:  Thank you.1

I have a more -- I have a different observation about the video,2

the clip we already watched, the councillor from Chepterit that the3

witness said was speaking.  You might want to play that again.  My4

observation seems to be that there is no synchronicity between the voice5

and the lips.  Did you observe that?  I don't know if I was the only one6

who observed it.  And that raises some concern, of course, as things can7

happen.  It may be totally innocent, a mismatch between the soundtrack8

and moving image, but it may not always be that it wasn't, and that's why9

I'd like us to look at that again.10

MR GARCIA:  Certainly, your Honour.  Just for the record, your11

Honour, it's going to be time-stamp 24.11.12

(Video-clip played)13

MR GARCIA:  And we've stopped at, your Honour, for the record, at14

24.54.15

PRESIDING JUDGE EBOE-OSUJI:  I wanted us to -- and I do think16

that with -- my observation remains, that I do notice some --17

MR GARCIA:  Your Honours, I've noticed it as well, but I'm unable18

to explain why that would be the case. I'm not sure if it's because of19

the delay of the sound coming through the speakers or whether it's20

something in the video itself.  But the video has been shown to the21

witness on a prior occasion during the taking of the statement with the22

OTP and certain extracts have been shown to him afterwards, and he's23

never commented otherwise.  If the Chamber's concern is this is not the24

voice of the person - I'm not sure if that is the concern of the25

26
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Chamber or if it's just --1

PRESIDING JUDGE EBOE-OSUJI:  No, no, no, I was merely making an2

observation.  As I said earlier, it could be as innocent as often happens3

in technology, you can have, as I say, a mismatch between the soundtrack4

and the video.  Totally innocent.  I say that earlier.  But I also say to5

the extent that there is that mismatch, we want to know why and it's --6

it depends, of course, on the value you want to place on this video, but7

there we have difficulty of the question of authenticity.  I do not know8

if the Defence would want to say a word, that's all right, this is9

something we can live with.  In which case, then we move on.  But if it's10

an issue, it's something we need to keep in mind in dealing with this11

video.  If it is something that can be explained, you have the chance in12

the course of the litigation to explain it.  I understand you may have13

another witness who is coming and there will be an appropriate moment for14

you to look at that again and figure out what's going on.15

MR HOOPER:  Yes, I think we can carry on keeping that in mind.16

And may I just invite my friend, if we're going to now seek a17

translation, can we merely use the translation from the working copy so18

that we have that record.  And if the witness has got a copy of that and19

can follow the segments that are going to be shown and follow the English20

translation we have, perhaps it would be quickest (Redacted)21

(Redacted)22

(Redacted).23

PRESIDING JUDGE EBOE-OSUJI:  For this segment of the video?24

MR HOOPER:  For this exercise, otherwise we're going to have two25

26
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necessarily different formulations of what's being said.1

MR KIGEN-KATWA:  Mr President, I have, with your permission,2

pursuant to the observation made by your Honour, I also wish to observe3

that accompanying the disconnect between the audio and the video -- and4

the image is the fact that this witness does not pretend to have been5

present nor to have taken or procured this document.  And so we would6

pray that that also be taken on board when considering --7

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  We've kept that in8

mind, but the witness is not totally disconnected from the video in the9

sense that if he's able to identify who's speaking, what's being said, it10

is something that can assist the inquiry.11

Mr Garcia, please proceed.12

(Video-clip played)13

MR GARCIA:  Just for the record, your Honour, the extract that14

was played was time-stamp 25:01 to 25.36.15

Q.   Now, Mr Witness, can you tell us who appears in that extract that16

we've just seen?17

A.   It is Ishmael Choge.18

Q.   And can you tell us briefly what he's saying?19

A.   He's saying that we've planned for the DC to come and address us20

and we also want him to release some prisoners.  And he's saying that21

if -- he's saying something that akin that Kibaki -- if we22

(* indiscernible) to stole our votes and support Kibaki to pay for any23

destruction that has taken place.24

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, where is the transcript?25

26
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MR GARCIA:  I have a document here with the transcript, your1

Honour.  We can give it to the witness.  And the transcript and the2

translation can be found on the Chamber's -- the Court's bundle, I and J3

tab.4

MR HOOPER:  Now, we're in closed session.  I understand this is5

Swahili, (Redacted)6

(Redacted)7

(Redacted)8

(Redacted).9

MR GARCIA:  Your Honours, I have specific questions for the10

witness on certain parts.11

PRESIDING JUDGE EBOE-OSUJI:  Yes, but can we match the transcript12

to the audio for the record -- sorry, transcript to the video?13

MR GARCIA:  Your Honour, that would be at page 14 in the14

translation.15

MR HOOPER:  Your Honour, essentially from the -- from the16

second --17

MR GARCIA:  It would be --18

MR HOOPER: -- unidentified speaker to the bottom, it would19

appear to be the section that's being related so far.20

MR GARCIA:  It would be line 459 to 474.21

MR HOOPER:  But we've already had from line 444, the previous22

segment.  So it's the entire page.23

PRESIDING JUDGE EBOE-OSUJI:  So the councillor from Chepterit, is24

that it, was speaking from line 444?25

26
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MR GARCIA:  That's correct, your Honour.1

PRESIDING JUDGE EBOE-OSUJI:  All right.2

Can the witness be shown page 14 then so that he can assist us.3

MR GARCIA:  If I could solicit the help of the court officer.4

PRESIDING JUDGE EBOE-OSUJI:  Witness, looking at -- do you have5

line 444?6

THE WITNESS:  I don't have.7

PRESIDING JUDGE EBOE-OSUJI:  All right.  Okay.  Look at the8

bottom of the page you have, the bottom of the page you see what appears9

as KEN-OTP-0080.  Now, go to the page that ends 0079, continues 0079.10

THE WITNESS:  I'm there.11

PRESIDING JUDGE EBOE-OSUJI:  Are you there?  Now, do you see line12

444?  On the left-hand side there's a row that indicates numbers.13

THE WITNESS:  Yes.14

PRESIDING JUDGE EBOE-OSUJI:  (Microphone not activated)15

THE WITNESS:  Yes, your Honour.16

PRESIDING JUDGE EBOE-OSUJI:  (Microphone not activated)17

THE INTERPRETER:  President's microphone, please.18

THE WITNESS:  Unidentified speaker.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Now, you listened to the20

previous segment of the person you had identified as the councillor from21

Chepterit.  You listened to that clip twice or you watched it twice.22

Does what appear from line 444 down to line 455, does that correspond23

with what you heard?24

THE WITNESS:  Yes, your Honour.25

26
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PRESIDING JUDGE EBOE-OSUJI:  Okay.  We're now listening to what1

we've just heard the person whom you identified as Mr Choge, was that it?2

THE WITNESS:  Yes, your Honour.3

PRESIDING JUDGE EBOE-OSUJI:  Looking from line 459 downwards,4

does that correspond to with what you've heard?5

Can we play that again for him, please.6

MR GARCIA:  Time-stamp 25.01 for the record, your Honour.7

(Video-clip played)8

THE WITNESS:  Yeah, it's him, but not everything has been -- not9

everything was captured.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you.11

Prosecutor, take it from there.12

MR GARCIA:13

Q.   Can you tell us, Mr Witness, what hasn't been captured?14

A.   The statement I'm reading here is his opening part of speech and15

the rest has been left out, particularly the mention of Kivuitu, Kibaki.16

Q.   Can you tell us what he's saying about Kivuitu and Kibaki?17

MR HOOPER:  I think the witness might, if he looks further down,18

might see it.19

PRESIDING JUDGE EBOE-OSUJI:  Yeah, that's what I was going to --20

Witness, can you go down to 468.  What we'll do is this -- okay, let's do21

this.  You've listened to the whole thing.22

THE WITNESS:  Yes.23

PRESIDING JUDGE EBOE-OSUJI:  Now, can you read from line 459 down24

to -- where, Prosecutor?25
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MR GARCIA:  It would be to line 479.1

PRESIDING JUDGE EBOE-OSUJI:  All the way down to line 479, can2

you read that?  Take your time and do so.3

THE WITNESS:  It's been captured.4

PRESIDING JUDGE EBOE-OSUJI:  So what you heard on the video5

you're saying is captured on the transcript?6

THE WITNESS:  Yes, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

Prosecutor, please proceed.9

MR GARCIA:  We'll be playing, for the record, time-stamp 28.56,10

your Honour, to 30.20.11

(Video-clip played)12

MR GARCIA:13

Q.   Now, Mr Witness, I'd ask you to look at the document you have in14

front of you and look at lines 555 to line 589, and tell us if the15

information or what is being said in the extract is being captured by16

those lines.17

A.   55 ...?18

Q.   Yes, line 555, 555, it's at page 17.19

PRESIDING JUDGE EBOE-OSUJI:  We will play it again for the20

witness.21

What language is this being spoken?22

MR GARCIA:  This is Kalenjin.23

MR KIGEN-KATWA:  This is Kiswahili, Mr President.24

MR GARCIA:  I'm sorry.25
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MR KIGEN-KATWA:  And while on my feet may I pray that we go1

public, Mr President.2

PRESIDING JUDGE EBOE-OSUJI:  Hold on.3

Witness, what language was that being spoken?4

THE WITNESS:  It is Kiswahili.5

PRESIDING JUDGE EBOE-OSUJI:  Okay.  Let's go back to open session6

and play that again for the witness.  And what the witness will help us7

do is the same thing, match the transcript to the video if possible.  And8

then for any specific questions, Prosecutor, that will be identifying,9

that we can do that in private session. (Redacted)10

(Redacted)11

(Open session at 10.31 a.m.)12

THE COURT OFFICER:  (Interpretation)  We are in public session.13

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.14

(Video-clip played)15

PRESIDING JUDGE EBOE-OSUJI:  If you need more time, Witness, to16

keep reviewing, you can let me know.17

THE WITNESS:  I'm through.18

MR GARCIA:19

Q.   Now, Mr Witness, from what you've heard and what you've read in20

the document, the translation is -- the translation, does it correspond21

to what you've heard in the video?22

A.   Yes, your Honour.23

Q.   Thank you, Mr Witness.24

PRESIDING JUDGE EBOE-OSUJI:  And, Prosecutor, can you restate25
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that, the lines again.1

MR GARCIA:  Yes, indeed.  The time-stamp --2

PRESIDING JUDGE EBOE-OSUJI:  No, lines.3

MR GARCIA:  The lines are lines -- it's page 17, so that's4

0080-0082, and it's line 555 to line 589.5

PRESIDING JUDGE EBOE-OSUJI:  And you say that's between6

time-stamp what?7

MR GARCIA:  The time-stamp is 28.56 to 30.20, your Honour.8

PRESIDING JUDGE EBOE-OSUJI:  All right.  That is what appears on9

the transcript, so I take it that corresponds with the time-stamp on the10

video?11

MR GARCIA:  That's correct, your Honour.12

PRESIDING JUDGE EBOE-OSUJI:  The question had been raised in --13

and it is legitimate.  We have -- is this all one transaction, all these14

videos we've been seeing?  All these clips, all these clips, do they all15

occur in the same event?16

MR GARCIA:  Yes, from our understanding, your Honour, they did17

occur at the same event at Kipchoge Keino stadium.18

PRESIDING JUDGE EBOE-OSUJI:  And the date is what again, do we19

have an idea?  I forget. (Overlapping speakers)...20

MR GARCIA:  I think the witness mentioned early January 2008.21

MR HOOPER:  Yes, we understand it's the 3 of January and we're22

content to work with that date.23

PRESIDING JUDGE EBOE-OSUJI:  All right.24

MR HOOPER:  And just for clarity, the video is of events leading25
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up to the demonstration and a little afterwards, all on the same day.1

MR GARCIA:  Your Honours, I will ask the question to the witness2

and I think he's best-placed to describe to us what he thinks about the3

date of the video from what --4

MR HOOPER:  Well --5

MR GARCIA: -- the people are saying and (overlapping6

speakers)...7

MR HOOPER:  Well, he wasn't there so I don't see how he can8

possibly help us with that.9

MR GARCIA:  Your Honour, the witness was in the region at the10

time and there are certain indicia that come from the video that could11

help the witness date it, and he's the video once already --12

PRESIDING JUDGE EBOE-OSUJI:  Well, we will ask the witness if he13

can assist and if not we will leave it at that.14

MR KIGEN-KATWA:  Mr President, could the same question be put to15

the witness as to whether he can confirm that the contents of this video16

are the events of the same day.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Garcia, please proceed, taking18

into account Mr Kigen-Katwa's intervention.19

MR GARCIA:  We'll be playing for the witness time-stamp 34.26 to20

34.50, and the witness can follow on the translation of the document21

before him, it's at line 721 --22

PRESIDING JUDGE EBOE-OSUJI:  Before we do that, would you be23

asking the witness as you've done before to identify the speaker if -- or24

would you prefer to ask that question, if you are planning to ask it, in25
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private session?1

MR GARCIA:  Yes, I will be asking the witness to identify the2

speaker and ask him specifically what is the speaker saying, and that3

should be done in private session, that portion.4

PRESIDING JUDGE EBOE-OSUJI:  Well, why don't we go into private5

session now and get it over with.6

MR GARCIA:  Yes, indeed.7

(Private session at 10.38 a.m.) Reclassified as Open session8

THE COURT OFFICER:  (Interpretation)  We are in private session.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you.10

MR GARCIA:11

Q.   So, Mr Witness, I'd ask you to please look at the screen.  I will12

play one extract for you, and I have a couple of questions for you13

following the playing of that extract.14

PRESIDING JUDGE EBOE-OSUJI:  Another one or the one we've just15

seen?16

MR GARCIA:  We will be playing the extract at 34.26 to 34.50,17

your Honour.18

PRESIDING JUDGE EBOE-OSUJI:  I was saying have we treated, for19

the record, the last clip we saw in terms of identification of speaker?20

MR GARCIA:21

Q.   Just for the record, Mr Witness, if you're looking at your screen22

right now, can you tell us who we see in that screen?  And the time-stamp23

is 29 minutes.24

A.   Councillor of Kaptuya, commonly referred Saitoti.  His nickname25
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is Saitoti, Mr Kosgey.1

Q.   Can you give us his full name, please?2

A.   Edward Kosgey -- no, Edwin Kosgey.3

Q.   And you -- you stated that he was commonly referred to as -- we4

didn't get that.  What is he commonly referred to?  Can you spell it out5

for us.6

A.   Saitoti.  His nickname is Saitoti.7

Q.   Can you spell it for us, please?8

A.   S-a-i-t-o-t-i.9

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, now the transcript needs10

to know who we are talking about.  Can you now relate this image back to11

the clip we've identified –12

what are the lines again.  The lines I know13

we have stated on the record in the past.14

MR GARCIA:  Your Honour, it's the clip the time-stamp is 28.56 to15

30.20, and the lines in the translation would be lines 555 to 589.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Now proceed.17

MR GARCIA:  So we will be playing time-stamps 34.26 to 34.50, and18

the translation for that extract finds itself at page 22 and it's lines19

721 to 755.20

PRESIDING JUDGE EBOE-OSUJI: (Redacted)21

(Redacted).  And I see "Harambee" there, so I take it that22

is Swahili.23

MR GARCIA:  Yes, we can go into private -- in public session, I24

think, is what the Court meant.25
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MR KIGEN-KATWA:  You must have meant public.1

PRESIDING JUDGE EBOE-OSUJI:  I meant public, sorry.2

(Open session at 10.42 a.m.)3

THE COURT OFFICER:  (Interpretation)  We are in public session.4

PRESIDING JUDGE EBOE-OSUJI:  Thank you.5

(Video-clip played)6

MR GARCIA:7

Q.   Now, Mr Witness, the first question:  The person that you saw in8

that extract, can you identify him for the Court?9

A.   Councillor of Chepkumya.  I don't know the names.10

Q.   Can you tell us what party he was affiliated to at that time?11

A.   ODM.12

Q.   And can you tell the Court -- there's a translation in front of13

you.  Can you just take a look at it if you haven't already.  It's14

lines -- it's page 22 and it's lines 722 all the way to line 756.  Please15

take a look at that translation and tell the Court that if what you've16

heard is captured there completely.17

A.   I have an issue with line 735.18

PRESIDING JUDGE EBOE-OSUJI:  All right. Let's, first of all,19

play the full video again because I'm not sure that that has been done --20

the -- for the segments that the Prosecutor has indicated, let us play21

the video, that's from time-stamp 34.26, you said?22

MR GARCIA:  34.26 to 34.50, your Honour.23

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's play the video,24

roll the tape to that -- in that segment and then we will do the usual25
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exercise.1

(Video-clip played)2

PRESIDING JUDGE EBOE-OSUJI:  Is that it?3

MR GARCIA:  That is the extent of the extract, your Honour.4

MR HOOPER:  Well, it was only half the extract that was5

indicated.6

PRESIDING JUDGE EBOE-OSUJI:  It seemed to be too abrupt to be the7

whole thing, but if you think that is the case.8

MR GARCIA:  It is the extract that we played initially.9

PRESIDING JUDGE EBOE-OSUJI:  Yeah, but does it run all the way to10

time-stamp -- the time-stamp you indicated?11

MR GARCIA:  Yes, your Honour, it runs to --12

MR HOOPER:  No, your Honour, that ran only to line 735 --13

MR GARCIA:  Sorry, it runs to -- yes, indeed, it runs to 73 --14

MR HOOPER:  So it needs to go on --15

MR GARCIA: -- 737 -- I'm sorry, your Honour, that was my16

mistake.  I had confused the time-stamps, but indeed it runs until 73717

and that's 34.54.  We've played until 34.50.18

MR HOOPER:  Well, I'm a bit confused because we were going to go19

from 721 till 754, and we're only halfway.  At 735 -- it may assist if20

from time to time when we do this exercise, if there is a particular21

correction that we note if we mention it.  Otherwise, it means coming22

back to all this in closed session for a word or two.  But we dispute the23

word "prophet."  It's been mistranslated and should be "ng'ombe" which is24

an "ox" not an "apostle," which is "mtume" I'm told.  These aren't the25

26
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linguistic skills I have.  They're on information I have.1

PRESIDING JUDGE EBOE-OSUJI:  There is certainly a significant2

difference between the two.3

Prosecutor, do you have any difficulty with --4

MR GARCIA:  Not at all.5

PRESIDING JUDGE EBOE-OSUJI:  All right.6

MR GARCIA:  Running -- honestly, your Honour, the relevant part7

for us is 34.28 to 34.50, and I think the witness himself was going to8

point out this question of this word that is at issue.9

PRESIDING JUDGE EBOE-OSUJI:  All right.10

MR GARCIA:  (Overlapping speakers)...11

PRESIDING JUDGE EBOE-OSUJI:  Why don't we -- let's listen --12

witness, you've -- on your transcript, look at line 735, do you see it?13

THE WITNESS:  Yes, your Honour.14

PRESIDING JUDGE EBOE-OSUJI:  All right.  It says Ruto's a15

prophet, saying he's a prophet, something like that.  The Defence are16

saying the word "prophet" is not what appears in the language of the17

video, it is an ox.  So watch out for it and tell us later whether they18

are right or wrong.  We will continue.19

MR GARCIA:  We're going to replay it, your Honour, for the20

witness, so he can listen to it carefully.21

(Video-clip played)22

MR GARCIA:23

Q.   Now, Mr Witness, you've had a chance to listen to it and the24

time-stamps we played have been 34.26 to 35.48.  Now, are you able to25
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tell us, Mr Witness, if the translation that you've read corresponds to1

what you've heard in the extract?2

A.   Your Honour, do I answer that in public?3

PRESIDING JUDGE EBOE-OSUJI:  Well, let's go into private session.4

(Private session at 10.51 a.m.) Reclassified as Open session5

THE COURT OFFICER:  (Interpretation)  We are in private session.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you.7

Please proceed.8

MR GARCIA:9

Q. (Redacted)10

(Redacted)11

(Redacted)?12

A. (Redacted)13

(Redacted)."14

PRESIDING JUDGE EBOE-OSUJI: (Redacted)15

(Redacted)?16

THE WITNESS:  Yes, your Honour.17

PRESIDING JUDGE EBOE-OSUJI:  Right.  Okay.18

MR GARCIA:19

Q. (Redacted)20

(Redacted)--21

A.   Yes, your Honour.22

Q.   Now, when this person is saying that Ruto is an ox or a bull,23

what does he mean?24

A.   Of course a bull or an ox is a strong animal, and a bull or an ox25
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always have that masculine attribution.  So it signifies strength of a1

person.2

PRESIDING JUDGE EBOE-OSUJI:  Now, (Redacted),3

does the transcript with the video in other respects?4

THE WITNESS:  Yes, your Honour.5

PRESIDING JUDGE EBOE-OSUJI:  Thank you.6

MR HOOPER:  Can I just indicate that we have a slightly different7

translation.  So we don't entirely accept that, but it's not of8

significance.9

MR GARCIA:10

Q.   Mr Witness, just one last question on that issue.  You said it11

means someone who is strong.  In the context of that type of rally, what12

does it mean exactly when he's saying Ruto is an ox?13

A.   Certainly Ruto is a fighter.14

Q.   And can you explain why?15

A.   I mean being the -- being the -- being the leader of the16

Kalenjin.17

MR HOOPER:  Yes, well with respect my friend's question, there's18

a context, because the speaker goes on to describe and of that we have a19

slightly different version --20

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, we have21

(overlapping speakers)...22

MR HOOPER: -- that we can see --23

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, we'll not allow you to do24

that.  You can do that in your cross-examination.  Thank you.25

26
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MR GARCIA:1

Q.   Now, Mr Witness, I understand you mentioned as well Mr Edwin2

Kosgey previously.  Can you tell us -- you said he was a councillor, can3

you tell us for what area or region?4

A.   Kipture ward.5

Q.   And can you tell us as well to what political party he was6

affiliated at the time?7

A.   ODM.8

Q.   Was he a person of Kalenjin ethnicity?9

A.   Yes, your Honour.10

Q.   Now, Mr Witness, I understand that you've already seen this video11

in its entirety when you met the Prosecution, the OTP, and the OTP took a12

statement from you; is that correct?13

A. Yes, your Honour.14

Q. (Redacted)15

(Redacted)?16

A. (Redacted).17

Q.   Now, you've seen this video in its entirety.  From what you've18

heard and what you've seen, can you tell us approximately -- can you give19

us a date at which these events would have occurred, this rally in the20

people talking?21

A.   I'll say it's early January.22

Q.   And when you say "early January," can you just explain to the23

Court briefly on what you would base that conclusion, that it was early24

January when this was going on?25

26
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A.   I wasn't in this rally, but when I came over, (Redacted)1

CD indicated that this is what happened (Redacted)2

(Redacted).  And it was one of the major rally in Kapsabet.3

Q.   Now, at the time had you heard about the fact that there had been4

a major rally in Kapsabet in early January 2008?5

A.   Yes, your Honour.6

Q.   Can you tell us, Mr Witness, if you know where Mr Ruto was in7

early January 2008?8

PRESIDING JUDGE EBOE-OSUJI:  The question is whether you can9

tell --10

THE WITNESS:  He was in Nairobi from the -- from what I could11

hear from the people who were together.12

PRESIDING JUDGE EBOE-OSUJI:  Witness, the question was if you13

know - that was the Prosecutor's question - where Mr Ruto was.14

THE WITNESS:  He was in Nairobi.15

MR GARCIA:16

Q.   Thank you, Mr Witness.  I have no more questions on this matter.17

I'd ask that the video and the transcript and the translations be given a18

Prosecution EVD number, your Honour.19

PRESIDING JUDGE EBOE-OSUJI:  Is there any objection from the20

Defence?21

MR HOOPER:  No objection.22

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa?23

MR KIGEN-KATWA:  None, Mr President.24

PRESIDING JUDGE EBOE-OSUJI:  The video and the transcripts would25
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be admitted into evidence as the next Prosecution exhibit.1

Mr Garcia, as you noticed, I did not look at the clock to see2

whether you are within your 15 minutes.3

MR GARCIA:  And I'm very grateful for that, your Honour.  I have4

no more further questions for the witness.  One last matter, but it's a5

question of these annexes that were shown to the witness that have not6

been put into evidence.  They -- there's annex D and annex -- it's annex7

A at 0074-0366 and annex D, 0074-0369, and both annexes were shown to the8

witness during the examination-in-chief and the witness commented on both9

of them.10

PRESIDING JUDGE EBOE-OSUJI:  Where were these -- these are the11

tabs?  What tabs?  Do we remember what tabs?12

MR GARCIA:  They're both sketches, your Honour.  I could --13

PRESIDING JUDGE EBOE-OSUJI:  All right.  The reason I ask that is14

was must always put these things in when we discuss them so that so the15

record is clearer on matters at the time.16

MR GARCIA:  They're tabs B and C, your Honour.17

PRESIDING JUDGE EBOE-OSUJI:  Tabs B and C, the sketches he drew.18

All right.19

Any objections, Mr Kigen-Katwa?20

MR KIGEN-KATWA:  No, Mr President.21

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper?22

MR HOOPER:  None on behalf of Mr Ruto.  Thank you.23

PRESIDING JUDGE EBOE-OSUJI:  All right.  The sketches would go in24

as the next Prosecution Exhibits.25
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MR GARCIA:  I just want to make sure, your Honour, with Mr Rojas1

that it is the correct ones that have been introduced into evidence.  Tab2

B is KEN-OTP-0074-0366 and tab E is 0074-0369.3

THE COURT OFFICER:  (Interpretation)  Yes, the references are4

correct, and if you wish I can give EVD numbers to both documents at this5

time or after the break.6

PRESIDING JUDGE EBOE-OSUJI:  We can do it after the break.  We7

will take the morning break now.  We will bring down the blinds and let8

the witness off for the morning break.9

(Closed session at 11.01 a.m.) Reclassified as Open session10

THE COURT OFFICER:  (Interpretation)  We are in closed session.11

PRESIDING JUDGE EBOE-OSUJI:  Thank you.12

Please escort the witness out of the courtroom.13

(The witness stands down)14

MR HOOPER:  As the witness leaves, can I just raise one matter of15

concern to the Defence which was raised or touched upon yesterday.  I16

understand that's now the close of the Prosecution's examination-in-chief17

of this witness, and it amounts to eight sessions, 45 minutes on Monday;18

three sessions on each of Tuesday and Wednesday.  But then we added19

another half an hour which is another hour.  So between the two that's an20

extra session, plus today an extra session.  A total of eight sessions.21

As I indicated to the Chamber, I anticipate I will be in the22

region of four sessions with this witness.  So starting at 11.30, one,23

two, three, four, takes me to lunchtime tomorrow, saving perhaps any -- a24

little overrun.  And then Mr Katwa-Kigen has told me that he estimates25
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he'll be five sessions, which will take us to sometime on Tuesday with1

the witness.  And in the circumstances that would, we would submit, be2

reasonable.  But as an indication to the Chamber and to those -- well,3

it's an indication to the Chamber, and I don't anticipate any rebuke, I4

hope, in respect of that, given the subject matters we're going to deal5

with.6

PRESIDING JUDGE EBOE-OSUJI:  Well, let's see how we proceed.7

MR HOOPER:  Well, it's very important from Mr Katwa's point of8

view.  And I'm -- I will be going first, and I'm sensitive to his9

position, I know his position, and I don't in any way want my necessary10

work to in any way impinge on his necessary work, and we're in11

circumstances where having experienced what we've experienced in the12

past, as I said yesterday, we don't want the guillotine to fall on13

Mr Katwa, and the Chamber, I hope, can assist me at least into giving me14

an assurance that his requirements will be -- will be respected by the15

Chamber.  I say "respected," you know, in the context in which I'm saying16

it.17

PRESIDING JUDGE EBOE-OSUJI:  We cannot give you any assurances on18

the matter, but we are conscious that counsel must do their work.  We19

note that.  But also counsel will have to do their work within the20

constraints of Chamber's control of the proceedings, in light of the21

needs of efficiency.  That's all we can say now.22

MR HOOPER:  Of course.23

PRESIDING JUDGE EBOE-OSUJI:  Yes.24

MR HOOPER:  But, I mean, what it means is that this witness will25
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necessarily have to come back next week.1

PRESIDING JUDGE EBOE-OSUJI:  The next witness?2

MR HOOPER:  This witness will need to be here on Monday.  That's3

quite --4

PRESIDING JUDGE EBOE-OSUJI:  Definitely.5

MR HOOPER:  Oh yes, thank you.6

PRESIDING JUDGE EBOE-OSUJI:  It looks like that.7

MR HOOPER:  Yes, yes.  I'm grateful.8

MR KIGEN-KATWA:  (Overlapping speakers)...9

PRESIDING JUDGE EBOE-OSUJI:  The Chamber will rise.10

(Recess taken at 11.05 a.m.)11

(Upon resuming in open session at 11.36 a.m.)12

THE COURT USHER:  All rise.  Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, you will be registering the exhibits that were15

indicated last before we adjourned, and the Prosecutor also the PIS, have16

you tendered that?17

MR GARCIA:  Indeed, your Honour, I just spoke to Mr Rojas after18

the break and he will be introducing that into evidence as well.19

PRESIDING JUDGE EBOE-OSUJI:  All right.20

Mr Rojas, please proceed.21

THE COURT OFFICER:  (Interpretation)  Thank you, Mr President.22

The following documents referenced as follows KEN-OTP-0026-4596,23

confidential, will be given the EVD number EVD-T-OTP-00024, Prosecution24

Exhibit 24.  Document KEN-OTP-0080-0029, transcript, confidential25
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document, will be given the EVD number EVD-T-OTP-00025, Prosecution1

Exhibit Number 25.  Document KEN-OTP-0080-0064, confidential, English2

transcript, will be identified as EVD-T-OTP-00026, Prosecution Exhibit3

Number 26.  Document KEN-OTP-0074-0366, confidential, will be identified4

as EVD-T-OTP-00027, Prosecution Exhibit Number 27.  Document5

KEN-OTP-0074-0369, confidential, will be marked as EVD-T-OTP-00028,6

Prosecution Exhibit Number 28.  And the PIS form presented through this7

witness, Witness 268, will be marked as KEN-PIS-0001-0012, and has five8

pages.  It is also confidential and we're in public session,9

Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.11

Witness, the Prosecutor has completed his examination-in-chief of12

you.  The Defence counsel will now begin their cross-examination.  We13

will begin with, as you probably heard in the course of the discussions,14

Mr Hooper will go first and then after him Mr Kigen-Katwa.  To refresh my15

advice to you earlier, just listen carefully to the questions of counsel,16

understand it, and answer as briefly as you can.  And when we are -- it's17

always better, it's always better, to be brief with your answers and to18

the point.  Where the answer is amenable to yes or no, it is preferable19

to do that, say yes or no.  If counsel has a follow-up question to your20

yes or your no, then let him ask you the question.  And we take it in21

that way.  This is particularly important in the testimony of a protected22

witness when we're in public session because counsel on both sides know23

the need to keep your identity without revealing it to the public and24

they frame their questions in a manner -- in a way that preserves your25
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identity in the answer.1

So, Mr Hooper, the witness is yours.2

MR HOOPER:  Thank you.3

QUESTIONED BY Mr Hooper:4

Q.   And good morning, Mr Witness.5

A.   Good morning.6

Q.   I'm going to pass you a bundle which will be referred to from7

time to time, it's a bundle we have less some documents, but the majority8

of documents which the Chamber have had distributed to it and other9

parties.  So let me share that with you.  Now, don't trouble yourself10

with its contents.  We'll bring you to certain parts of that bundle from11

time to time, but it's useful of course that you have something clearly12

in front of you.  And the first thing I'm going to ask you to help me13

with is some geography.  As someone obviously who lives in Kenya and has14

that advantage over many of us, I'm going to ask you to help me in terms15

of certain areas of Kenya, and I want to start, if I may, with the map16

that appears on -- at tab 1.17

MR HOOPER:  And if it can be brought up on the screen.  It's18

KEN-D09-0024-0001.19

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, I believe I do not need20

to remind you of this, but we're in a public session.21

MR HOOPER:  Yes.22

PRESIDING JUDGE EBOE-OSUJI:  And you know that?23

MR HOOPER:  Yes, indeed.  But I'm talking really of a general24

area.25

26

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 39/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Open Session) Page 40
Questioned by Mr Hooper

Thursday, 31 October 2013 Case No ICC-01/09-01/11

PRESIDING JUDGE EBOE-OSUJI:  Yes.1

MR HOOPER:  And we're not going to be talking about the2

specifics of that.3

PRESIDING JUDGE EBOE-OSUJI: It's a general reminder was I4

giving.5

MR HOOPER:  Yes, indeed, and I reassure the witness of the6

context that we're in.7

Q.   So, we're in open session, Mr Witness, so bear that in mind, as I8

know you will.9

Now, you'll probably see on the screen in front of you and in10

colour, Mr Witness, if you look at the screen in front of you, you'll11

find as we go along that as far as maps are concerned because the screen12

version is in colour it may be easier to look at.  It may be the names13

might be easier to read on the printed version.  But looking at that we14

see a section of the Rift Valley and in particular we see Eldoret15

indicated.  Have you found Eldoret there?16

A.   Yes.17

Q.   Now, the Rift Valley at the time was Rift Valley Province, one of18

seven provinces in Kenya; is that right?19

A.   Yes.20

Q.   And the Rift Valley Province itself was subdivided into 1821

districts; is that correct?22

A.   Yes, your Honour.23

THE INTERPRETER:  Mr Witness, would the witness be reminded of24

the gap rule for the benefit of the interpreters.25

26
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MR HOOPER:1

Q.   (Previous translation continues) ... constitutes the largest and2

the most populace of the provinces in Kenya, with a population in 1999,3

when the last census was carried out, of about approximately 8.700.0004

people.  Would you agree with that as an approximation?5

PRESIDING JUDGE EBOE-OSUJI:  Two questions, Counsel, you --6

MR HOOPER:  Two questions -- I'll start again.7

Q.   Rift Valley Province, as it was, is the largest and most highly8

populated of the provinces in Kenya.  Is that -- would you accept that?9

A.   Yes, your Honour.10

Q.   And when I give you figures of populations, I don't expect you to11

have them all in your head, but if you can agree with the approximation12

it will assist.  And my figures are taken from the 1999 census, so of13

course by 2007, eight years on, given the dramatic population growth in14

Kenya, it would be obviously largely increased.  But approximately about15

8 and a half million people lived in the Rift Valley.  Would you agree16

with that?17

A.   Yes.18

Q.   Thank you very much.19

PRESIDING JUDGE EBOE-OSUJI:  As of what time, Mr Hooper?20

MR HOOPER:  This -- this would be at the time of the 1999 census.21

PRESIDING JUDGE EBOE-OSUJI:  All right.22

And, Witness, that is what you were responding to when you said23

"yes"; is that correct?24

THE WITNESS:  Of course in estimate.25
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PRESIDING JUDGE EBOE-OSUJI:  All right.  About 1999.  Okay.1

MR HOOPER:2

Q.   Just so we have a general -- a general picture.  I don't expect3

you to have all these figures in your head.  And it would be fair to say4

that in the subsequent years between 1999 and 2007, that number would5

have increased due to the population growth; is that right?6

A.   Yes.7

Q.   And Kenya did have, one might even say suffered from, a very high8

population growth; is that right?9

A.   Yes.10

Q.   Now, I want to come to Eldoret, if I may.  Eldoret is part11

Uasin Gishu district and is, indeed, the capital of Uasin Gishu district;12

is that right?13

A.   Yes.14

Q.   It's a substantial urban area; is that right?15

A.   Yes.16

Q.   And it's, I'm told from someone who's just looked it up, 32317

kilometres from Nairobi.  Would you accept that?18

A.   Yes.19

Q.   Can we come now to a place called Kapsabet, and again if we look20

at our map and we go a few centimetres on the map, south-west of Eldoret21

we come to Kapsabet.  Have you found that on the map?22

A.   Yes.23

Q.   I understand that that place, Kapsabet, is approximately 4024

kilometres south-west of Eldoret; would you accept that?25
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A.   Yes.1

Q.   And Kapsabet is part of Nandi District; is that right?2

A.   Yes.3

Q.   And Nandi District, again going by the 1999 census figures, is4

said to had a population then of just under 600.000 people.  Again, would5

you accept that as an approximate figure?6

A.   Yes.7

Q.   And the capital is, indeed, Kapsabet; is that correct?8

A.   Yes.9

Q.   Kapsabet had the status of a municipality in 2007; is that10

correct?11

A.   Yes.12

Q.   And again -- sorry, five seconds.  And again, dealing with the13

1999 census figures, we have a population for Kapsabet municipality of14

64.000, of which just under 18.000 was the urban population.  So we have15

a population of 18.000 in the town and in the surrounding country-side16

the rest, amounting in total to 64.000 --17

A.   Yes.18

Q. -- would you -- thank you very much.19

PRESIDING JUDGE EBOE-OSUJI:  Counsel, sorry to butt into your20

cross-examination, but Eldoret is a city and Nandi is a district.  Is21

there any relationship between the two?22

MR HOOPER:  Nandi District is an administrative area in which23

Kapsabet, a municipality --24

PRESIDING JUDGE EBOE-OSUJI:  Yes, yes.  But is Eldoret part of25

26
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the Nandi District?1

MR HOOPER:  No, not at all.2

PRESIDING JUDGE EBOE-OSUJI:  All right.3

MR HOOPER:  I make that clear that, in fact, Eldoret is part of4

Uasin Gishu District --5

PRESIDING JUDGE EBOE-OSUJI:  Oh, Uasin Gishu.  Thank you.6

MR HOOPER:  So that's the framework there.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

MR HOOPER:  So we have different -- quite different9

administrative areas.10

Q.   And indeed very different -- well, different places.  Eldoret, an11

urban area, and Nandi District very much a rural, an agricultural area --12

A.   Yes.13

Q.   There's a distinction, isn't there?  Thank you.14

And can I just clarify one thing that may confuse us because15

we're talking here of districts in 2007, but the constitution was changed16

in 2010 by referendum.  And as a consequence, today districts are no17

longer; they've been abolished and they've been replaced by counties.  Is18

that right?19

A.   Yes.20

Q. So today in Kenya there's 47 counties, replacing the system that21

prevailed before?22

A.   Yes.23

Q.   So we are, as it were, in this Court frozen in 2007 and so let's24

just focus on that.25

26
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And so now I'd like you to perhaps just turn over the page that1

we have there and I can call-up on the screen the next map, which is at2

tab 2, which is similar to the last map.  It's an overview of the area,3

and that's 0024-0002.4

MR HOOPER: And does the Registry have a folder?  Do you have our5

folder?  It might assist if you did, I suppose, you would have the6

numbers, wouldn't you.7

THE COURT OFFICER:  (Interpretation)  Mr President, with your8

leave, I do not need any hard copies because I have all the documents in9

digital format, except you're using a document which is not recorded in10

the eCourt system.11

PRESIDING JUDGE EBOE-OSUJI:  I think -- I think Mr Hooper was12

only trying to help if it's easier for you to more quickly pull up the13

material if you had a hard copy.14

But, Mr Hooper, you noticed earlier that the witness may not have15

a colour version; is that correct?16

MR HOOPER:  Yes.17

Q.   You don't have a colour version.  We've got one here?18

PRESIDING JUDGE EBOE-OSUJI:  The witness is the most important19

person in the courtroom, so he should have the best document.20

MR HOOPER:  He hasn't been neglected.  It's just an oversight and21

I'm sorry.22

Q.   So we're going to swap.23

MR HOOPER:  Excuse me for just one moment.  I'm sorry.24

Q.   The first page has come loose -- is going loose to you, but don't25

26
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worry.  You're not going to be troubled too long with these maps.  And of1

course this is all familiar geography to you but not perhaps to us.  Now,2

I'm looking at the map on tab 2 which is now on your screen and here we3

have another overview of the Rift Valley in part.  An extremely beautiful4

place, isn't it, the Rift Valley, Mr Witness.5

A.   Yes.6

Q.   And Eldoret and the area, it's also, though lying almost on the7

equator, it's very high up.  It's almost 3.000 metres; is that right?8

A.   Yes.9

Q.   So a very benign and lovely climate that (Redacted)10

people live in there.11

Now, if we look at that map we can see again Kapsabet, and then12

if we look just a little below it in very small print to left of a red13

dot we can see Nandi Hills.  Have you found that?14

A.   Kapsabet, yes.15

Q.   Have you found Nandi Hills?  You do need reasonable eyesight to16

do that --17

A.   Yes.18

Q.   Oh, good.  All right.  So Nandi Hills.  And Nandi Hills is,19

again, in Nandi District.  And again, my figures, based on the 199920

census, has a population in Nandi Hills of just over 63.000, so similar21

to Kapsabet.  Would you agree with that figure, 63.000 in 1999?22

A.   Yes.23

Q.   And an urban population of 3.500, again in 1999, would you agree24

again with that as a --25

26

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 46/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Open Session) Page 47
Questioned by Mr Hooper

Thursday, 31 October 2013 Case No ICC-01/09-01/11

A.   Yes.1

Q.   So a fairly small place.  And it's an area of tea estates, all2

that Kenyan tea, a lot of it comes from this area; is that right?3

A.   Yes.4

Q.   And Nandi Hills itself really borders the old traditional Luo and5

Luhya areas; is that right?6

A.   Yes.7

Q.   And indeed, historically it was just below Nandi Hills that the8

great battlegrounds between the Nandi and the Luos and the Luhyas took9

place in the old days; is that right?10

A.   Perhaps Luos, not Luhyas.11

Q.   All right.  They're a bit further away I think; is that right?12

All right.13

Now, if we look again at this map and we go somewhere to the14

right of the page, just under halfway up, we have Nakuru.  Have you found15

that?16

A.   Yes.17

Q.   Nakuru is the capital of the Rift Valley region as it was; is18

that right?19

A.   Yes.20

Q.   And it's roughly halfway between Eldoret and Nairobi?21

A.   Yes.22

Q.   And there again, just so we have an overview, if we look to the23

other side of the page where water is indicated, we have Kisumu or Kisumu24

I should say; is that right?25
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A.   Yes.1

Q.   And that traditionally has been the territory of which tribe?2

A.   Luos.3

Q.   And the water there is just an inlet of the mighty Lake Victoria;4

is that right?5

A.   Yes.6

Q.   And 300 kilometres or so the other side of that lake is Uganda;7

is that right?8

A.   Yes.9

Q.   All right.  Thank you very much.  Now, I'd like you to look at10

one other of these -- one other of these maps that we have because I'm11

interested in the area of Kapsabet and Nandi Hills.  And I just want you12

to look at 0024-0006 at tab 6.13

PRESIDING JUDGE EBOE-OSUJI:  It appears it's better viewed on14

screen, isn't it?15

MR HOOPER:  I suspect so.  Indeed it is.  And indeed can we go16

into closed session just for one other question I have, just for --17

PRESIDING JUDGE EBOE-OSUJI:  Closed session -- private session,18

please.19

(Private session at 12.01 p.m.) Reclassified as Open session20

THE COURT OFFICER:  (Interpretation)  We are in private session.21

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.22

MR HOOPER:23

Q.   Now, there we see a screen shot.  I don't know if you're familiar24

with screen shots, but basically they come provided by the Google25
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organisation that has utilised all satellite images and made them1

available to the public, and this is taken from their web site and shows,2

as you can see, detail -- in fact, can take a lot more detail than this.3

Now, I'm wondering if on this image you can mark for it, if it's possible4

to do so on this image and with the assistance of the Registry, (Redacted),5

(Redacted), which is place 12 on our list.  And you can mark that6

electronically.  There's a pen which you're being assisted with.  You can7

mark directly on the screen and it will capture that marking.8

A.   It's not far Mr Nandi Hills.  It is about probably 15 kilometres9

west of Nandi Hills.10

Q.   Right.  Now, you gave us a figure, and I know you were hesitant11

when you said "I'm not very good at distances," I understand that, but12

you gave us an estimate of the distance of Nandi Hills from Kapsabet.13

Can you remind us what that was, how far is Nandi Hills from Kapsabet?14

A.   Nandi Hills from ... ?15

Q.   From Kapsabet.16

A.   Nandi Hills from Kapsabet, that could be 15 kilometres I think.17

Q.   All right.18

A.   Or 20.19

Q.   15 or 20, all right.  And so you're saying (Redacted) is about 1520

kilometres, not too --21

A.   Not really, not really 15.  It's not -- I can say it's between22

Nandi Hills and (Redacted).23

Q.   All right.  Well, if you look at our map actually, can you see24

where it says "(Redacted)"?25

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 49/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Closed Session) Page 50
Questioned by Mr Hooper

Thursday, 31 October 2013 Case No ICC-01/09-01/11

A.   Yes, your Honour.1

Q.   And you can see where Nandi Hills is.  Is it between Nandi Hills2

and the (Redacted)?3

A.   Between the main road.  There is a road that goes towards (Redacted)4

(Redacted) is just through there.5

Q.   Well, we can see that --6

A.   Between Nandi Hills and the other road.7

Q.   All right.  Well, we can see the other road I think because we've8

got the road from Kapsabet that divides just north of Nandi Hills, one9

limb of it going down to Nandi Hills (Redacted)10

(Redacted)11

(Redacted) --12

A.   Yes, your Honour.13

Q.   All right.  I don't think you need mark it.  We've heard what you14

said and we can see approximately where that would be on our maps.15

Now, coming back to that area, the Kikuyu population of Kapsabet16

was small, wasn't it?17

A.   Small compared to ... ?18

Q. (Redacted).19

A. (Redacted).20

PRESIDING JUDGE EBOE-OSUJI: (Redacted)21

MR HOOPER: (Redacted).22

THE WITNESS:  Yes.23

MR HOOPER:24

Q.   The Luhya, on the other hand, (Redacted)25
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(Redacted)1

A.   Right.2

Q.   And those -- and the rest were a mix, but largely the rest were3

Nandi; is that right?4

A.   Yes.5

Q.   And the Nandi are but one of a number of tribes that make up the6

group now called Kalenjin --7

A.   Yes.8

Q. -- is that right?9

And the name "Kalenjin" is a relatively recent --10

A.   Yes.11

Q. -- name given to that group?12

A.   Yes.13

Q.   I say "recent."  It really started sometime after the late14

1940s/early 1950s, it became -- it started to be used then and its use15

increased over the years.  Would that be a fair way of expressing its16

use?17

A.   Yes.18

Q.   Now, I'd now like you to -- I'm going to go and look at a19

particular figure.  I think this can be done also in public session.20

MR HOOPER:  Now, are we going to exhibit these maps as we go21

along or would it be easier to do it at another time, 2.00, for example?22

PRESIDING JUDGE EBOE-OSUJI:  It would be better to do it --23

MR HOOPER:  As we go.24

PRESIDING JUDGE EBOE-OSUJI: -- as we go along.25
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MR HOOPER:  All right.  So can I have each of those three maps1

indicated, the first one being 0024-0001, the next one being 0024-0002,2

and the next one being 0024-0006.  And we can go into public session.3

PRESIDING JUDGE EBOE-OSUJI:  Any objections?4

MR GARCIA:  No objections, your Honour.5

MR KIGEN-KATWA:  No objection.6

PRESIDING JUDGE EBOE-OSUJI:  The documents will be marked as the7

next Ruto Defence exhibits in series.8

THE COURT OFFICER:  (Interpretation)  Yes, your Honour.  The9

first document KEN-D09-0024-0001, a public document will be given the10

following number:  EVD-T-D09-00081, Exhibit 81 presented by the Ruto11

Defence team.  Document KEN-D09-0024-0002, a public document, will be12

given the following reference number:  EVD-T-D09-00082, and this will be13

Exhibit 82 from the Ruto Defence team.  Document KEN-D09-0024-0006, a14

public document, will be given the following number:  EVD-T-D09-00083 and15

shall be referred to as Exhibit 83 from the Ruto Defence team.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.17

And you say we can now go into public session, Mr Hooper?18

MR HOOPER:  Yes.  I'm -- yes.19

PRESIDING JUDGE EBOE-OSUJI:  All right.  We'll go to public20

session.21

(Open session at 12.11 p.m.)22

THE COURT OFFICER:  (Interpretation)  We are in public session.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you.24

MR HOOPER:25
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Q.   Nandi District was divided between Nandi South District and Nandi1

North District; is that right?2

A.   Yes, your Honour.3

Q.   Now, there were some deaths in the area during the post-election4

violence and I just want to talk and discuss generally that, and to do5

that can I invite you, please, to look at a document which can come up on6

the screen which is also at tab 13, and after that it will be tab 14,7

they're documents to be seen in conjunction, so you might be helped by8

having the folder there.  If you can turn to page -- tab 13, and that is9

0121-3485 -- I should say KEN-OTP-0121-3485.  And these are all public10

documents unless I say otherwise.11

While that's coming up on the screen, if you can look at your tab12

13 we see that this is a report on post-election violence, Nandi South13

District, presented to the Waki Commission on 5th of August, 2008, at14

Eldoret social hall by Dr. Kalya Stephen K. as it states all that on the15

top.  And the Waki Commission, of course, was the commission that was set16

up by the government following the post-election violence and is17

otherwise known as CIPEV, C-I-P-E-V, Commission of Investigating the18

Post-Election Violence.  Now, Dr. Stephen Kalya attests certain things,19

but the matter that I can take you quickly is at the bottom, item 5, in20

relation to inpatients at Nandi Hills South District hospital.  He states21

that deaths nil in the hospital.  Do you see that?22

A.   I see it.23

Q.   Now, if I can take you to the next document, and we will call for24

that to come up on the screen -- actually, as I leave that maybe if I can25
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invite that to be exhibited as well as we go along.  It might be easier.1

This is an OTP document which really speaks for itself.2

MR GARCIA:  Your Honour, there's just one question.  First of3

all, I don't understand why we're asking the witness to confirm things4

that are stated plainly on a document to which he has absolutely no5

connection.  He hasn't testified on this matter in examination-in-chief.6

He's not able to authenticate this document.  I understand it is an OTP7

document, but nonetheless at best I think it should receive a marked for8

identification.  But as for other documents of the same nature, I9

don't -- I don't see why Mr Hooper is showing these documents to the10

witness.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, there is no obvious12

reason to receive this document through this witness, unless you make it13

so.14

MR HOOPER:15

Q.   Well, would you agree that the Nandi Hills District Hospital is16

the hospital that covers -- what area does it cover?  Perhaps you can17

help us with that?18

A.   Nandi Hills, South Nandi.19

Q.   Yes.  All right.  Does -- what towns come within that district?20

A.   There is Kapchumba, if it is Nandi South, there is Kapchumba,21

Nandi Hills, and there is Malaba.22

Q.   Nandi Hills itself, does that come under it?23

A.   Nandi Hills is an open centre.24

Q.   So it's in Nandi Hills itself.  So this area deals with – would25
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it include Kapsabet, for example?  I assume not?1

A.   Kapsabet was in the north of --2

Q.   All right --3

A. -- Nandi.4

Q.   So we're just dealing with Nandi Hills.  And looking at this,5

have you -- would you -- would you accept that there were no deaths in --6

from what you know in the hospital?7

A.   Nandi Hills?8

PRESIDING JUDGE EBOE-OSUJI:  Wait, wait.9

Counsel, how is this witness in a position to answer that10

question?11

MR HOOPER:12

Q.   Well, have you heard of anything that would contradict the13

statement that would appear to be the statement of Dr. Stephen Kalya to14

the Waki Commission?15

A.   What I know about Nandi Hills, I could only ...16

PRESIDING JUDGE EBOE-OSUJI:  Right.  Let's do this, Counsel --17

Witness.  This document says that there are -- there was no death in the18

hospital.  You see it's under written 5 is indicated.  Counsel is trying19

to find out from you whether you have any reason to think that this20

information is wrong.21

MR GARCIA:  Your Honour, if I may, just to help the Court, I22

notice that the witness was indicating -- I think we should go into23

private session if possible.24

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's go into private25
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session.1

(Private session at 12.18 p.m.) Reclassified as Open session2

THE COURT OFFICER:  (Interpretation)  Private session.3

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  We are now in private4

session, Witness.5

THE WITNESS:  The much I know about Nandi Hills is during the6

famous rallies, the post-election rallies, (Redacted)7

(Redacted), and there is only another item that I heard8

from people that there was some person who were waylaid and killed around9

Samoei (* phon).  That's as much as I can contribute to this document.10

PRESIDING JUDGE EBOE-OSUJI:  All right.  Thank you.11

MR HOOPER:12

Q.   All right.  Now, let me turn to the second document which is --13

relates to Nandi Hills North.  And that's at our tab 14.  And that's14

KEN-OTP-0121-3490.  Can we have that up on the screen as well, please.15

MR HOOPER:  Can we be in public?16

PRESIDING JUDGE EBOE-OSUJI:  Let's stay in private.17

MR HOOPER:  All right.18

Q.   Now, you'll see that this document at our tab 14 is headed19

"Ministry of Health Nandi North."  Again, it's a Prosecution document.20

Report on post-election violence as from 30th of December to the 31st of21

March, 2008.  And the text below that reads:22

"The District has 1 hospital, 1 subdistrict, 7 health centres and23

34 dispensaries ..."24

And again, just pausing there, Witness, you I'd think don't25
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dispute any of those -- those facts that are stated there, do you?1

A.   I don't dispute.2

Q.   Sorry, I didn't hear.  Sorry.3

PRESIDING JUDGE EBOE-OSUJI:  He said he does not dispute.4

MR HOOPER:  Yes, I'm sorry.5

Q.   And then it goes on:6

"One mortuary at District hospital, which is at times serve7

clients from Nandi South with a population of about 380.000 persons."8

And then it sets out various observations relating to events, and9

I want to take you, if I may, to the bottom of the next page where you'll10

find a table --11

PRESIDING JUDGE EBOE-OSUJI:  Counsel, would you be -- do you12

anticipate asking any questions that may cause discomfort because I'm --13

MR HOOPER:  No, I don't.14

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's then go into15

public session.16

(Open session at 12.22 p.m.)17

THE COURT OFFICER:  (Interpretation)  We are in public session.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you.19

Witness, we're in public session.  Counsel will ask you questions20

and if you think your answer might reveal your identity, just signal and21

I'll -- we'll go into private session.22

THE WITNESS:  Yes, your Honour.23

MR HOOPER:24

Q.   And we're dealing with a document -- Prosecution document from25
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the Ministry of Health Nandi North, report on post-election violence,1

part of a document that was exhibited to the Waki Commission, the2

inquiry.  And we've looked at the top which refers to one mortuary which3

also serves Nandi South.  And I've taken you to the second page and to a4

table at the bottom where we have deaths.  And then we have a table with,5

you'll see, one, two, three, four, five, six, seven deaths related6

entries.  And the for the Court, not for you, paragraph 157 of the7

Prosecution pre-trial brief refers to "in Nandi District Kapsabet town8

and Nandi Hills town, attackers killed at least seven people."  And we9

see seven people named here or seven items here of deaths.  Now, if we10

look at those recorded deaths, the first column as "date died."  Do you11

see that, Mr Witness?12

A.   Yes, 27 January 2008?13

Q.   The first one is -- well, just recite the deaths -- the dates as14

we go down.  The first one, 27 of January, 2008; the second, 21 of15

January, 2008; second (sic), 22 of January, 2008; next, the fourth,16

14 (sic) of January, 2008; the next one, there is no record.  The one17

after that is the 12 of March, 2008, and the final and seventh is the 2318

of January, 2008.  Now, leaving aside --19

The fourth says the 20th.20

PRESIDING JUDGE EBOE-OSUJI:  What I think one of your colleagues21

may be whispering is that you had repeated "second" twice instead of22

third being the 22nd of January, 2008.23

MR HOOPER: I thank your Honour.24

Q. So anyway, we have these six of the seven deaths that are related25
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here are deaths that occurred after the 20 -- on or after the 20th of1

January, 2008.  Do you see that that's what it relates to, Mr Witness?2

A.   Yes, your Honour.3

Q.   Now, if we look at the next column, it has names.  I'm not4

concerned with the names.  And the first four relate to a place called --5

I'm not going to pronounce this correctly I suspect, but Bonjoge --6

PRESIDING JUDGE EBOE-OSUJI:  It says here as B-o-n-j-o-g-e, so we7

can accept it is Bonjoge?8

MR HOOPER:9

Q.   Do you accept that?10

A.   Yes, your Honour.11

Q.   Now, where is Bonjoge, because I've looked on the maps that we12

have but I haven't found it?13

A.   Bonjoge is in the western side of Nandi, south-west of Nandi,14

currently Aldai constituency.  At the border it's towards the western --15

Western Province.16

Q.   So it's west.  It's towards Kisumu?17

A.   Towards Kisumu, yes, I can say so.18

Q.   And how far from Kapsabet would it be?19

A.   Possibly 25 kilometres, possibly.20

Q.   And is it, in fact, on the very Rift, the edge of the21

Rift Valley?22

A.   Towards formerly Western Province, currently Vihiga county.23

Q.   Thank you very much for that information.  Right.  Now, if we24

turn to -- skipping the fifth entry, we look at the remaining two, we25
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have a date in March and that's -- just says "uncollected."  So the body1

must still be in the morgue then.  Up-to-date Metetei.  Where is Metetei,2

is that in fact south of Nandi Hills?3

A.   Yes, your Honour.4

Q.   And how far south of Nandi Hills would it be?5

A.   From Nandi Hills I can say it's probably 25 kilometres.6

Q.   And in which district is that?7

A.   South Nandi.8

Q.   And then the 23rd of January entry, that again is -- that's9

Kobujoi, and Kobujoi I think we can see on our map, our map 1.  We don't10

need it up on the screen.  We look at map 1 and turn that up, if you can11

go to Kapsabet and go south along the road, eventually you come to12

Kobujoi.  Have you found that?13

A.   Yes, your Honour.14

Q.   And again, how far would that be from Kapsabet approximately?15

A.   It could be 35 kilometres.16

Q.   Thank you very much.  Now, there's one remaining entry, records17

not found.  And that says Kapsabet municipality, age 16, male, and cause18

of death, gun-shot through the chest.19

MR HOOPER:  And perhaps we can go into closed session for my next20

question.21

PRESIDING JUDGE EBOE-OSUJI:  Private session.22

(Private session at 12.31 p.m.) Reclassified as Open session23

THE COURT OFFICER:  (Interpretation)  We are in private session.24

MR HOOPER:25
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Q.   In Kapsabet a Luhya youth called Sylvester, we understand, was1

shot, either looting or by mistake thought to be looting, by police on2

the 1st of January.  Now, let me break that down and ask you this.  I3

know you weren't there, but obviously that's a dramatic incident and4

something you may have heard about.  Did you hear of a youth, first of5

all, shot by the police in Kapsabet?6

A.   Yes, your Honour.7

Q.   Was that a Luhya?8

A.   I did not establish the ethnicity.9

Q.   Was he called Sylvester?10

A.   I didn't establish the name.11

Q.   Was he shot on the 1st of January?12

A.   I don't know, but perhaps early January.13

Q.   Now, aside from him, the only other person I suggest who died14

during the post-election violence was a Kikuyu who died of alcohol15

poisoning who was called -- well, he was Mopondo's (* phon) son.  So16

let's break that down again.  Did you hear of a Kikuyu who died of17

drinking too much?18

A.   No.19

Q.   Do you know someone called Mopondo?20

A.   No.21

Q.   Would I be right in saying that happily no Kikuyu were killed in22

Kapsabet?23

A.   I don't know.24

Q.   Is it something you ever inquired about?25
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A.   I just took one -- I just did know a woman who was a businessman1

in Kapsabet who died later because of hypertension, and it was said she2

suffered from stress, having lost her property.3

Q.   And when did she die, was that in February or March?4

A.   I can't remember.5

PRESIDING JUDGE EBOE-OSUJI:  Did you say it was a woman?6

THE WITNESS:  Yes, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

MR HOOPER:  Thank you.9

Q.   Now, we know that you yourself on your evidence were not in10

(Redacted) from the 28th of January, two days before the results -- 28th11

of, sorry, December, two days before the results, (Redacted)12

(Redacted).  You went off to (Redacted) and you told us about that.13

A.   Yes, your Honour.14

Q.   And at (Redacted), you told us you didn't have access to15

newspapers; is that right?16

A.   Yes, your Honour.17

Q.   Did you listen -- did you have television?18

A.   Sometimes I could -- I would go to -- nearby there was an estate19

where tea labourers reside, so I would go there to watch news.20

Q.   Did you watch the period up to and including and just after the21

election results?22

A.   Once in a while.23

Q.   Did you watch the televising of rioting in Kisumu, Nairobi, and24

Mombasa that followed the election results?25
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A.   Not all.1

Q.   But there was, do you agree, very widespread rioting in each of2

those areas immediately following the announcement of those election3

results on the 30th of December?4

A.   Yes, your Honour.5

Q.   On the 1st of January, 2008, did you hear the ODM general6

secretary call for mass demonstrations all over Kenya, peaceful7

demonstrations, but mass demonstrations?8

A.   Yes, your Honour.9

Q.   Now, it is the Defence understanding that in (Redacted) looting10

started on the 31st of December and continued into the 1st of January11

followed by burning of houses largely done on the 2nd of January.  Do you12

agree with that?13

A.   I don't agree, your Honour.14

Q. (Redacted)?15

A.   As I left (Redacted), that was on the 28th, you remembered I stated16

clearly that I was leaving because I had already seen a situation whereby17

there were running battles, there were youths and police running up and18

down.19

Q.   Yes.20

A.   And I must say again, immediately I arrived at my destination.21

There is a Kikuyu friend who called me.  It was around the following day22

around 3.00.  He called me and he told me our shops are being looted.  In23

fact, he told me, but when (* Swahili spoken), of course he was a friend.24

So looting started even before election.25
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Q.   It's right you yourself didn't see any looting by the time you1

had left (Redacted)2

A.   The reason that made me to leave (Redacted).  I had already seen3

commotion.4

Q.   I'm not talking about commotion.  I'm saying:  Did you see5

looting?6

A.   I didn't see -- I didn't see looting, actual looting, in7

(Redacted).8

Q.   I just come back to my question.  Did you or were you aware of9

the ODM general secretary calling for mass demonstrations?10

A.   I heard him over the radio.11

Q.   Was he calling for violent demonstrations or peaceful12

demonstrations?13

A.   He was calling for demonstration.14

Q.   By the 3rd of January, the date of the rally that we saw on the15

video, the violence essentially was all over, had finished, in Kapsabet;16

is that right?17

A.   When I went to Kapsabet, I -- I saw some -- I saw houses being18

burned, that was towards the end of January.19

Q.   Indeed.  And I'll come to that.  And that was a relighting of20

the -- of violence, if you like, but I'm putting to you that by the 3 of21

January, the date of that rally, there was no more post-election22

violence, violence related to that election, in Kapsabet?23

A.   I'm not aware.24

Q.   No one had been killed in Kapsabet other than the Luhya.  Have25
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you anything to say to contradict that assertion?1

A.   I'm not aware.2

Q.   That in Nandi Hills, two Kalenjin were shot by the police, did3

you hear of that?4

A.   I didn't.5

Q.   And that one man of unknown ethnicity was stoned to death for6

shooting at youths at a roadblock.  Did you hear of that?7

A.   Where?8

Q.   I'm sorry, that would be in Nandi Hills too.  A man stoned to9

death for shooting at youths who were mounting a roadblock.10

A.   Maybe that is the person I heard he was killed at somewhere11

Samoei (* phon) roadblock.12

Q.   And in Kapsabet, houses were burnt and businesses that belonged13

to Kikuyu.  That is accepted. Is it right that Kalenjin houses were also14

burned?15

A.   Some Kalenjin houses.16

Q.   Now, you saw (Redacted) at the end of January or possibly it17

was the beginning of February 2008, you saw a house being burnt.  Is it18

right that that house did not belong to a Kikuyu?19

A.   No, it didn't belong.20

Q.   The owner of that house -- I think you gave us his ethnicity21

before, can you repeat it for us, please?22

A.   Gussi.23

Q.   And where do the Gussi traditionally inhabit?24

A.   They come from -- they inhabit South Nyanza.25
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Q.   Or was it a Kisii?1

A.   Yes, Kisii and Gussi means the same.2

Q.   Ah, thank you.  So it was a Kisii house.  And it wasn't a matter3

you were led to by my friend yesterday or the day before yesterday it4

was, but I just want you to confirm one aspect of that, and that is on a5

previous occasion you indeed said to the Prosecution that this house6

belonged to a Gussi, Kisii man, but he was perhaps being punished because7

of an ODM MP-elect being killed by Kisii policemen in Eldoret.  Is that8

correct?9

A.   Correct.10

Q.   And would you accept this had nothing to do with the election11

results?12

A.   There was a talk that Kisiis supported PNU and possibly -- the13

killing of MP reminded the people that we -- Kisiis also were in the14

opposition.15

Q.   We'll come to the opposition in due course.  But two events had16

occurred by the time or at about the time that you went (Redacted) to Kapsabet.17

And perhaps we can go into open session.18

PRESIDING JUDGE EBOE-OSUJI:  Witness, we're going into open19

session now, so the light will turn red in a minute.20

Go to open session.21

(Open session at 12.49 p.m.)22

THE COURT OFFICER:  (Interpretation)  We are in open session,23

Mr President.24

MR HOOPER:25
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Q.   The first event is this, that a Kenyan politician - and you1

touched on that in the last answer - had been murdered on the 31 of2

January, 2008; is that right?3

A.   Yes, your Honour.4

Q.   His name was David Kimutai Too; is that right?5

A.   I can't remember the names.6

Q.   He was a headmaster from Kariko who had been recently elected7

just a few weeks before for the ODM; is that right?8

A.   Which constituency?  Perhaps it will remind me.9

Q.   He was -- it's a difficult word, I remember, to recall.  Let me10

just try.  It's Ainamoi, A-i-n-a-m-o-i.  Thank you.11

A.   Yes, your Honour.12

Q.   So is it right, it was that gentleman?13

A.   Yes, Ainamoi.14

Q.   And does the name David Too come back to you now?15

A.   I've always remembered him as an Ainamoi MP --16

Q.   Yes --17

A. -- who had been elected.18

Q.   Very well.  Now, whatever the actual history of that shooting,19

and it may have been some thought a crime of passion.  He was shot by a20

Kisii policemen together with the girl who was with him, both murdered,21

on the 31 of January; is that right?22

A.    It was said so.23

Q.   But at the time, because of the sensitivity of the time, people24

saw it as a political assassination; is that right?25
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A.   Maybe.1

Q.   We're losing some of the transcript and I've not been paying that2

much attention.  Page 96 -- 66, line 16, the response was:  "It was said3

so."  Thank you.4

PRESIDING JUDGE EBOE-OSUJI:  Yes.5

MR HOOPER:6

Q.   And the problem was that that wasn't the first assassination or7

what was believed to be an assassination because just the shortly before8

a second Member of Parliament of the ODM party was killed in the same9

week, Melitus Mugabe Were, that's M-e-l-i-t-u-s M-u-g-a-b-e W-e-r-e, and10

he was actually assassinated in Nairobi at the end of December, do you11

remember that?12

A.   Yes, there was an MP who was killed, but I can't remember when.13

Q.   Do you accept that these two murders were of ODM politicians?14

A.   Yes.15

Q. (Redacted)16

(Redacted)?17

PRESIDING JUDGE EBOE-OSUJI:  Yes, we are.18

MR HOOPER:19

Q.   Was, was -- we have these two politicians' very recent murders.20

The second thing of course is this, that at the end of January, the21

Mungiki had been sent in to Naivasha and Nakuru, Naivasha being a town22

between Nakuru that we saw on the map and Nairobi.  So they arrive first23

in Naivasha and then went on to Nakuru.  That was from the 27 of January,24

2008.  Is that right?25
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A.   I don't know.1

Q.   Well, what don't you know?  Perhaps you don't know the precise2

date.  Let me put it this way.  Is it right that at the end of January3

the Mungiki started their attacks in the Rift Valley --4

A.   I don't have those details.5

Q.   Well, you don't have to even live in Kenya to have heard about6

this.  Are you saying you hadn't heard about it?7

A.   Perhaps it happened so, but I can't remember.8

Q.   Well, you say you've been following some aspects of this trial9

and its confirmation.  What about the other trial that's parallel to10

this, the Kenyatta trial, have you been following any of that or any of11

the background to it?12

A.   Slightly.13

Q.   Where the Prosecution allege that the Mungiki, in substantial14

numbers, were sent in as soldiers of fortune to "protect" Kikuyus in that15

part of the Rift Valley, leading to almost a hundred killed.  Are you16

saying you don't know anything about that?17

MR GARCIA:  I'm going to object, your Honour.  That's the third18

time that the question is being put to the witness.  The witness has19

already responded twice clearly that he's not aware of any information in20

that regard.21

PRESIDING JUDGE EBOE-OSUJI:  Objection is sustained.22

MR HOOPER:23

Q.   So just to be clear so that I can move on, you can't help me at24

all in relation to any allegations concerning Mungiki in the Rift Valley,25

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 69/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Closed Session) Page 70
Questioned by Mr Hooper

Thursday, 31 October 2013 Case No ICC-01/09-01/11

and particularly in the context of the end of January in Naivasha and in1

Nakuru; is that right?2

MR GARCIA:  I object again, your Honour.  That's the fourth time3

the question has been put to the witness.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, you have to move on.5

MR HOOPER:  I do so.  I do so.6

Q.   And were those honest answers, Mr Witness?  Was that an honest7

answer you gave me?8

PRESIDING JUDGE EBOE-OSUJI:  The question is overruled.9

Counsel, please proceed.10

MR HOOPER:  Very well.11

Q.   So were you aware at all at that time of a great sensitivity12

amongst people in this area a concern that the Mungiki might arrive in13

the area?14

A.   Yes, your Honour.15

Q.   And am I right in saying that that was your experience, really,16

at the various roadblocks that had been then re-set up, I suggest, that17

there was a concern obviously expressed about Mungiki coming into the18

area?19

A.   Yes, your Honour.20

Q.   Very well.21

MR HOOPER:  I'm moving on to another subject and I don't know if22

that's an appropriate time.23

PRESIDING JUDGE EBOE-OSUJI:  I think so.24

MR HOOPER:  Thank you.25
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PRESIDING JUDGE EBOE-OSUJI:  This will be an appropriate time to1

adjourn for lunch.2

MR HOOPER:  We have some exhibits also to read in which will, I3

think, more than take up the time.  It's 0121-3485, so I'll repeat that4

for you, 0121-3485 and 0121-3490.5

MR GARCIA:  And, your Honour, the Prosecution objects to both6

exhibits being put into evidence.  If anything, they should be simply7

marked for identification.  And as for the second exhibit, Mr Hooper8

could have questioned the witness, preliminary questions, but he didn't9

do so and that is why the witness is not in a -- he has no connection to10

that document and he is not in way capable of authenticating that11

document for the Court.12

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, we are talking about the13

medical officer's reports?14

MR HOOPER:  Those two documents.  And all I'd say in respect of15

that is that I don't mind if they're marked for whatever.16

PRESIDING JUDGE EBOE-OSUJI:  I think it's a better way to proceed17

so we don't argue the point.  They will be marked for identification.18

THE COURT OFFICER:  (Interpretation)  Mr President, document19

KEN-OTP-0121-3485 will be marked for identification as MFI-T-D09-0084,20

and document KEN-OTP-0121-3490 will be MFI'd as D09-00085.  Both21

documents are public except if the Chamber directs otherwise.22

MR HOOPER:  And, your Honour, for our part we have no objection23

to starting at 2.00 again in order to eat up some time.24

PRESIDING JUDGE EBOE-OSUJI:  Did I not already announce that?  If25
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I didn't, I should have done.  Yes, indeed, that was the -- that is the1

situation.  We come back at 2.00.2

We will bring down the blinds and escort the witness off.3

(Closed session at 1.02 p.m.) Reclassified as Open session4

THE COURT OFFICER:  (Interpretation)  Mr President, we're in5

closed session.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.7

Please escort the witness out.8

(The witness stands down)9

PRESIDING JUDGE EBOE-OSUJI:  The Court will rise.10

THE COURT OFFICER:  All rise.11

(Recess taken at 1.02 p.m.)12

(Upon resuming in open session at 2.06 p.m.)13

THE COURT USHER:  All rise.  Please be seated.14

THE COURT OFFICER:  (Interpretation)  We are in public session.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.16

Mr Hooper, we're in public session.17

MR HOOPER:  Yes.  Thank you, your Honour.18

Q.   And good afternoon, Mr Witness.19

A.   Good afternoon.20

Q.   We're in public session, and that will be fine.  I'm going to ask21

you some very general matters, background matters, really, to the 200722

election, and I'm wondering and hoping you can help me in respect of23

them.24

I want to go back to the 2002 election.  That was a peaceful25
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election, as we know; is that right?1

A.   Yes, indeed.2

Q.   And what it marked was the end of President Mwai's 24 years as3

president of Kenya; that's right, isn't it?4

A.   Yes, indeed.5

Q.   And most of that time, as president, President Mwai as he was,6

had -- well, the Kenyan people, it'd been essentially a one-party state7

for much of that time; is that right?8

A.   Not really.9

Q.   Well, when were the first, as it were, what one might call free10

and contested elections?11

A.   Kenya reverted to multi-partyism in 1992.12

Q.   And prior to that, it had been a single-party state?13

A.   Yes.14

Q.   And there were elections in 1992 and 1997 as a multi-party state?15

A. Yes.16

Q.   So we come to the 2002 elections, which essentially pitted17

Uhuru Kenyatta for KANU, K-A-N-U, against the National Rainbow Coalition?18

A.   Yes.19

Q.   And the National Rainbow Coalition, NARC as it was known, was20

essentially a coalition between Mr Kibaki and Mr Raila Odinga; is that21

right?22

A.   Yes.23

Q.   Now, is it right that - and I speak in very general and perhaps24

simple terms because I don't want to go into labourious detail about25
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these matters - but it's essentially right, isn't it, that it is1

understood that Kibaki had entered into a memorandum of understanding2

with Raila Odinga, setting out what would happen in the event of a NARC3

victory in the 2002 election.  Is that right?4

A.   Seemingly.5

Q.   And the understanding appears to have been that Kibaki would6

stand as president for one term; is that right?7

A.   I don't know.  I don't have my details.8

Q.   All right.  There would be constitutional reform within three9

months of the election.  Had you heard of that?10

A.   Maybe.11

Q.   That the post of prime minister was to be created; is that right?12

A.   Yeah, that was according to the draft constitution,13

Yashgay Pal's (* phon) document.14

Q.   All right.  And there's another part of the agreement was that15

Raila Odinga would have control or command over half the cabinet seats in16

the new government; is that right?17

A.   No, I don't have those details.18

Q.   All right.  Now, in terms of constitutional reform, the essential19

idea behind all that was that the constitution would be amended in order,20

in part, to limit the power of the Presidency; is that right?21

A.   Yes.22

Q.   And so with the 2002 election, Kibaki and Odinga and the23

National Rainbow Coalition gained an overwhelming victory over Kenyatta24

in that election; is that right?25
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A.   Yes.1

Q.   And it would be fair to say that people in Kenya were very2

excited at the prospect of what appeared to be a bright, new, democratic3

future?4

A.   Yes, your Honour.5

Q.   But what happened subsequently was seen by many to be a reneging6

by President Kibaki on the promises that he'd made; is that right?7

A.   Yes.8

Q.   The proposed constitution had at its essence the reduction of the9

power of the Presidency and devolution of powers, those were the two10

essential ingredients of what was hoped to be obtained in constitutional11

change; do you agree?12

A.   Yes.13

Q.   But what happened was that the proposed constitution that had14

been drafted was then amended and effectively, and put simply, it was15

watered down.  Is that a fair statement to make?16

A.   Yes, your Honour.17

Q.   And the reaction to that was the "No" campaign and the emerges of18

the Orange Democratic Movement; is that right?19

A.   Yes, your Honour.20

Q.   And then in the referendum of 2005, the "No" vote, those who21

objected to the watered-down proposed constitution, they won an22

overwhelming vote of "No" and the constitutional changes were therefore23

not proceeded with?24

A.   Yes, your Honour.25

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 75/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Closed Session) Page 76
Questioned by Mr Hooper

Thursday, 31 October 2013 Case No ICC-01/09-01/11

Q.   And throughout the entire length and breadth of Kenya, the only1

area that voted "Yes" for this watered-down constitution amendment was2

Central Province; is that right?3

A.   Yes, your Honour (* Realtime transcript read in error "Yes, do4

you have any children).5

6

Q.   And the leaders --7

PRESIDING JUDGE EBOE-OSUJI: (* indiscernible).8

MR HOOPER:  I'm sorry?9

PRESIDING JUDGE EBOE-OSUJI:  I'm not sure what the transcript is10

saying.11

MR HOOPER:12

Q.   Sorry, Witness, we're laughing because the transcript's gone13

completely --14

PRESIDING JUDGE EBOE-OSUJI:  We're not laughing at you, please.15

MR HOOPER:16

Q.   It says -- there's an answer here:  "Yes, do you have any17

children?"18

PRESIDING JUDGE EBOE-OSUJI:  And we know you didn't say that.19

MR HOOPER:20

Q.   We know you didn't say that and nor did it sound like you said21

that, so we're a bit bemused.22

PRESIDING JUDGE EBOE-OSUJI:  Well, what it tells us also,23

Witness, is please do observe the gap between the question and your24

answer.25
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MR HOOPER:1

Q.   And you had, in fact, responded to that answer without saying any2

of that.  You had said -- it was the question was:  Throughout the entire3

length and breadth of Kenya, the only area that voted yes for this4

watered-down constitution amendment was Central Province; is that right?5

A.   Right.6

Q.   Thank you very much.  All right.7

So the Orange Democratic element left the government and joined8

the opposition, left, that is, the National Rainbow Coalition, and9

eventually formed the ODM party.  Is that right?10

A.   Come again?11

Q.   So after the victory of those who voted "No" in the referendum of12

2005, the leaders of the motion -- the leaders of the Orange Democratic13

Movement, in fact, left the government, left the cabinet, left the14

ministerial positions, left the National Rainbow Coalition, left all that15

and instead eventually founded the ODM, the Orange Democratic Movement.16

Is that right?17

A.   It's very tricky, your Honour, in the sense that they didn't18

leave the party, they didn't quit the party of NARC.19

Q.   Right.20

A.   But again, they joined the opposition while remaining in NARC and21

the party ODM was founded later on.22

Q.   All right.  But we could say that, to cut it short, and I23

appreciate Kenyan politics is complicated, but essentially out of that24

was formed the ODM party in due course; is that right?25
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A.   Yes, your Honour.1

PRESIDING JUDGE EBOE-OSUJI:  Counsel, sorry to interrupt you.  Do2

not lose your train of thought, but if we go back to page 73, line 4,3

there was an answer the witness gave that doesn't appear complete.  Maybe4

we can -- Witness, you talked about -- it was a point of a certain draft5

constitution you referred -- did you say Yashgay Pal document?6

THE WITNESS:  Yes, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  Can we get a spelling?8

THE WITNESS:  Y-a-s-h-g-a-y P-a-l.  Yashgay Pal is a professor of9

law.10

PRESIDING JUDGE EBOE-OSUJI:  All right.  Thank you.11

MR HOOPER:  Thank you very much.12

Q.   All right.  So we're back to the ODM party.  And of course it's13

the ODM party that's contesting the 2007 elections in due course; is that14

right?15

A.   Yes, your Honour.16

Q.   Now, the Orange members, having left government in 2005, over17

those two years between the referendum and the 2007 election,18

President Kibaki was left with a rump of people around him who were often19

Kikuyu; is that right?20

A.   Not really.21

Q.   It coincided, did it not, with a time when people were being22

sacked from the civil service, the armed forces, and the police,23

particularly people from the Kalenjin community?  Would you agree with24

that?25
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A.   No.1

Q.   I'm sorry?2

A.   Your Honour, it's an issue which is subject to moot, so I can say3

yes or no.4

Q.   Yes or no.  Well, let me put it this way:  Were Kalenjin civil5

servants, military and police, removed from their posts?6

A.   It's yes or no.7

Q.   Did Kibaki, in effect, appoint what were regarded as hard-liners8

from the Kikuyu community to his government?9

A.   Yes or no.10

PRESIDING JUDGE EBOE-OSUJI:  All right.  Witness, can you tell us11

why yes and why no?  First beginning with the first proposition.12

THE WITNESS:  I don't think Kibaki sacked all Kalenjins, and I13

don't think there were no Kalenjins who were -- who were occupying14

ministerial positions.15

PRESIDING JUDGE EBOE-OSUJI:  So that is the no to the question?16

THE WITNESS:  Yes, your Honour.17

PRESIDING JUDGE EBOE-OSUJI: -- whether Mr Kibaki had sacked18

Kalenjins.  What about the yes part of it?19

THE WITNESS:  Yes part of it.  Yes, Kibaki had quite a number of20

Kikuyu -- people of Kikuyu origin who were so close to him and many21

occupied ministerial position.  And similarly, they were powerful.22

PRESIDING JUDGE EBOE-OSUJI:  Counsel, the reason I intervened23

because I thought the witness was taking religiously my advice to him24

earlier to be very brief and for counsel to ask follow-up questions.  So25
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if his answer was amenable to yes or no, for him to indicate which.  So I1

thought I might come and untangle things.2

MR HOOPER:  And you did.  It was a useful intervention if I may3

say so, and I'm grateful for the witness's response.4

Q.   Obviously, we're dealing rather simply, and my questions are,5

with what was a complex position.  That's right, isn't it?6

A.   Yes, your Honour.7

Q.   But in the public mind or in many people's minds, would you agree8

that there was a perception that the Kikuyu under Kibaki in his later9

years, 2005-2007, that the Kikuyu under Kibaki were being10

disproportionately favoured?11

A.   That was the talk during that time.12

Q.   And indeed, a phrase that was used quite commonly amongst people13

in Kenya was to refer to the Mount Kenya Mafia; is that right?14

A.   Yes, your Honour.15

Q.   Now, President Kibaki himself had been on the political scene for16

a very long time, since the very beginnings of Kenyan statehood; is that17

right?18

A.   Yes, your Honour.19

Q.   Now, this failure to amend the constitution and the behaviour20

that followed by the Kibaki government, I'm going to read you out two21

sentences from the Waki report, and I'm going to ask you whether or not22

you agree with their sentiment.  This is at page 30 of the Waki report.23

"President Kibaki's government was perceived as being unwilling24

to abide by its pre-election agreement with its partners and as25
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retreating into an ethnic enclave.  This was criticised by the public and1

was seen as an attempt by the so-called Mount Kenya Mafia to keep power2

to itself rather than to share it."3

So there's just two sentences from the Waki report where they4

talk of this perception by people.  Would you agree that that was the5

perception people had?6

A.   Yes, your Honour.7

Q. And was the perception also having, as it were, been in the wings8

of political life for so long, now that he was president,9

President Kibaki was not going to give up power willingly.  Would you10

agree that that was a perception that people had?11

A.   Yes, your Honour.12

Q.   Now, we've heard about the ODM and I now want to ask you about13

the PNU.  The PNU stood for the words -- the letters stood for Party of14

National Unity; is that right?15

A.   Yes, your Honour.16

Q.   And obviously it's the PNU on the one side and the ODM on the17

other that come to essentially be the contestants in the election of18

2007; is that right?19

A.   Yes, your Honour.20

Q.   And as far as parliamentary seats were concerned, many of the21

parliamentary seats in the Rift Valley area were really seen as safe22

seats; in other words, it was very predictable which contestant or MP for23

a particular constituency was going to win.  Would that be fair to say?24

A.   Yes, your Honour.25
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Q.   The real live contest was who was going to get the most votes1

nation-wide to become president.  That was the real issue in that2

election, wasn't it?3

A. Yes, your Honour.4

Q.   So we have ODM on one side and we have PNU on the other, but let5

me ask you this:  The PNU was, in fact, formed by President Kibaki solely6

to contest the 2007 election; is that right?7

A.   I don't have details.8

Q.   Let me help you.  I understand it was formed by President Kibaki9

on September the 16, 2007.  And he then said that he would run as its10

presidential candidate in the election three months later, just under --11

yes, three months later.  It was a vehicle, therefore, for his12

presidency.  Does that accord with your recollection?13

A.   I've been thinking otherwise, that it is -- it was formed, it was14

founded by his close friends, yeah.15

Q.   And then they invited him on board?16

A.   To give him a safe landing.17

Q.   Okay.  Much the same.18

And it in fact was a coalition of several parties, the PNU; is19

that right?20

A.   Yes.21

Q.   And there's quite a long list, let me just recite them, there's22

KANU, K-A-N-U, Kenyan African National Union, the old party from23

independence days all the way through, KANU; there was NARC Kenya; there24

was FORD Kenya, FORD-People; Democratic Party; Shirikisho; National25
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Alliance Party of Kenya; and others.  So it was a coalition of various1

groupings.  Does that accord with your recollection?2

A.   Yes.3

Q.   Now, as the election came closer, you've spoken about a fear of4

stolen votes.  And was it right that there was an apprehension that5

President Kibaki would not deal fairly and squarely with the election6

process?7

A.   Yes.8

Q.   Now, I want to ask you about another theme, as it were, that ran9

through those years.  When President Kibaki -- when the National Rainbow10

Coalition won in 2002 and Kenyans were delighted and happy saw a new11

future, one reason that they were hopeful for a new future and wanted a12

new future was the issue of corruption.  Is that right, that people felt13

that there'd been massive corruption in the country and they wanted an14

end to it?15

A.   Yes.16

Q.   And President Kibaki appointed a gentleman called John Githongo17

to head up his anti-corruption team; is that right?18

A.   Yes.19

Q.   Githongo is spelled G-i-t-h-o-n-g-o.20

In 2004 - and these are all matters that are very well-known in21

Kenya of course, the Kroll report, K-r-o-l-l, was delivered to Kibaki's22

government; is that right?23

A.   Come up again?24

Q.   I'm sorry?25

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 83/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Closed Session) Page 84
Questioned by Mr Hooper

Thursday, 31 October 2013 Case No ICC-01/09-01/11

PRESIDING JUDGE EBOE-OSUJI:  (Overlapping speakers)...1

MR HOOPER:2

Q. Oh, repeat the question?3

A.   Yes.4

Q.   Have you heard of something called the Kroll report, K-r-o-l-l,5

Kroll?6

A.   K-i --7

Q.   No, K-r-o-l-l.8

A.   Do I really remember?9

Q.   It dealt with -- it was a report on the extent of corruption.10

A.   I can remember from far.11

Q.   You can't remember.  All right.12

A.   I can remember from far.13

Q.   All right.  You can remember from far.  But what it revealed was14

that under the Mwai years, some $2 billion, $2 billion of public money15

had gone into his pocket and that of his family and associates.  Do you16

remember that?17

A.   No.  Perhaps I don't have the details.18

Q.   All right.  I'm not so concerned with that.  I'm concerned more19

with what was going on during Kibaki's presidency.  Did you or did you20

become aware of a scandal that centred around a concern called Anglo21

leasing?22

A.   Yes.23

Q.   And is it right that that demonstrated extensive corruption was24

still going on under the Kibaki presidency and involving Kibaki and his25
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family?1

A.   Corruption was there, but I don't know -- I don't know if it2

involved Kibaki and the family.3

Q.   All right.  When I'm talking about corruption with Anglo leasing,4

we're talking about 700 to a billion US dollars of corruption, a5

substantial -- not peanuts, in other words, massive, massive fraud, theft6

of the state.  And you nod your head, but that won't get on the7

transcript.  Do you agree?8

A.   Yes.9

Q.   And there was also a cocaine smuggling scandal of some10

$66 million that had links with the minister of defence allegedly.  Do11

you remember that?12

A.   Yes.13

Q.   And by 2007 there was a perception that here was an overpowerful14

presidency and a regime that had a criminal element; would you agree?15

A.   Yes.16

Q. And so we had a government that people, as the election came17

forward, many did not trust; is that right?18

A.   Yes.19

Q.   Now, you've spoken of people fearing stolen votes and a stolen20

election, and when we talk about that we are, I suggest, really talking21

about the presidential election, not the parliamentary election.  Would22

that be fair to say?23

A.   Yes.24

Q.   Now, in early 2007, for example, the Electoral Commission of25
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Kenya, which of course supervises the election and makes sure it's all1

done lawfully and appropriately, that commission which composed 222

members in early 2007 President Kibaki appointed 19 of them.  Do you3

remember that?4

A.   From far.5

Q.   All right.  From afar, distantly, and perhaps not the numbers6

themselves.  But there was a concern that he was fiddling with the7

Electoral Commission as early as early 2007; is that right?8

A.   Yes.9

Q.   And even Samuel Kivuitu, the ECK chairman who we've heard about,10

he appeared on the television, he was in charge of the ECK, was on record11

as saying that nine of those people Kibaki had appointed he called12

riggers, people who were going to rig the election.  Did you ever learn13

or hear of that?14

A.   Maybe, maybe not.  It's been long.15

Q.   All right.  And of course I'm not going to go through it with16

you, we've seen some of it, we'll probably visit it again, after the 27th17

of December the television was showing what was really a debacle of an18

election taking place and this was shown all over Kenya, wasn't it,19

between the 27th, the 28th, the 29th, up to the 30th, Kenyans were20

watching their televisions astonished at what they were seeing.  Would21

that be fair to say?22

A.   Yes.23

Q.   The night of the election results I understand that the tallying24

centre, that is where all the votes were counted in Nairobi, on the night25
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of the 30th was broken into by unknown persons.  Did you come to hear1

about that?2

A.   No.3

Q.   And another problem was that as the days went on before the4

results and immediately after the results, people were being told of huge5

discrepancies between the votes that had been claimed were added up and6

the actual real figures.  There were huge discrepancies between what was7

being claimed and the real figures as they emerged.  Do you remember that8

being -- taking place and being commented upon at the time?9

A.   Yes.10

Q.   And for the ordinary person, the ordinary Kenyan, sat at his home11

watching television or discussing matters with friends, would you agree12

that there was sufficient evidence there for them to think that that13

election had been stolen, when eventually Kibaki was announced to be the14

winner?15

A.   Yes.16

PRESIDING JUDGE EBOE-OSUJI:  Counsel, I see what you're doing and17

it's not my intention at all to stop you, but do you need to do it all18

with this particular witness, considering that you were worried about19

time?20

MR HOOPER:  Yes, and I'm going to move on.  As your Honour says,21

there's other -- there's other waters to fish, I agree.22

Q.   Anyway, what it comes down to is after the election there were23

many commentators, the united -- the European Union observers, the24

United States, the United Kingdom government, Kenyan observers, all of25
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whom - let's put it like this - were dissatisfied with the way the1

election had been conducted and the results announced.  Would that be2

fair to say?3

A.   Seemingly.4

Q.   All right.  Thank you very much.  Now, I'd like to go now, if I5

may, to the video that we watched in part this morning and move into a6

different area.  Now, we saw a video this morning and you commented on7

it.  I'm not going to go through this video again entirely, but there are8

parts of it that would be fruitful, I think, to look at again.  Let me9

just think about this for a moment, if I may.  It might be that there10

will be another occasion that we can look again at this video in any11

event.  This is the demonstration at Kapsabet.12

Let me ask you this, Witness:  Am I correct in thinking that13

you've seen this video in its entirety before?14

A.   Yes.15

Q.   And when was the last time you saw it?  It's all right.  Don't16

worry about them.  Was it last week?17

A.   Yeah, a few days ago, last week.18

Q.   All right.  No, I understand.  Don't worry, it's not a secret.19

Come on.  We know that you met the Prosecution last week and discussed20

things.  That's normal.21

So they showed you the video last week and you went -- you went22

through it.  So I'm only asking you that because it would mean that23

matters are fairly fresh in your memory about it; is that right?24

And there's a -- let me just show you one thing here.25
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MR HOOPER:  Are we in a position to play part of it?1

Can we go to 19.59, 19 minutes and 59 on the video.  I just hope2

that my figures are right.  If they're not --3

PRESIDING JUDGE EBOE-OSUJI:  Did we see that part already or --4

MR HOOPER:  No, I don't think we did.5

(Video-clip played)6

(Defence counsel confer)7

(Video-clip played)8

MR HOOPER:  I think that's enough of that.  And I notice the9

witness -- we're in open session -- public session, by the way.10

THE WITNESS:  Your Honour, I'm not comfortable being played in11

the public.12

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's do this -- is this13

still at the Kipchoge Keino stadium?14

THE WITNESS: (Redacted)15

(Redacted)16

PRESIDING JUDGE EBOE-OSUJI:  All right.  Let's go into public --17

private session and see what the worry is.18

(Private session at 2.52 p.m.) Reclassified as Open session19

THE COURT OFFICER:  (Interpretation)  Mr President, we're in20

private session.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.22

Counsel proceed.23

MR HOOPER:  Very well.24

Q. (Redacted).  That is25

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 89/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Closed Session) Page 90
Questioned by Mr Hooper

Thursday, 31 October 2013 Case No ICC-01/09-01/11

(Redacted), isn't it?1

A.   Yes, your Honour.2

Q.   And let's make quite clear, that's not the war cry that you3

heard.  The war cry is a different sound, isn't it?4

A.   Yes, your Honour.5

Q.   And the war cry is made by women.  It's a calling to men made by6

women, very high -- very high ululating sound, travels miles; is that7

right?8

A.   I didn't know that.9

Q.   And you've explained that you -- your own understanding (Redacted)10

(Redacted) is that right?11

A.   To some extent. (Redacted)12

(Redacted).13

Q.   All right.  Now, I played this part of the tape to demonstrate to14

the Chamber what we've just seen, and now know what it is, it is this15

profound sound.  And I'm not going to ask you any more questions about16

it.  Are you happy with that now?17

PRESIDING JUDGE EBOE-OSUJI:  Might I?18

Witness, when we're in the public session you said you did not19

want to discuss it or you did not want that part played to you in the20

public session (Redacted)21

(Redacted)22

(Redacted)?23

THE WITNESS: (Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

MR HOOPER:  Very well.3

Q.   But, in fact - and may I say that (Redacted)4

(Redacted)5

(Redacted) that's right, isn't it?6

A.   Repeat the question.7

Q. (Redacted)8

(Redacted) video, is it not?9

A. I don't know. (Redacted)10

(Redacted)11

(Redacted) that's all.  But to the details, what it means, I really don't12

know. (Redacted)13

(Redacted).14

PRESIDING JUDGE EBOE-OSUJI:  Counsel, please.  Are you saying15

that the video we saw, the clip we saw, had anything to do with16

(Redacted)17

THE WITNESS:  Yes, your Honour.18

PRESIDING JUDGE EBOE-OSUJI:  In what way?19

THE WITNESS: (Redacted)20

(Redacted)21

PRESIDING JUDGE EBOE-OSUJI: (Redacted)22

(Redacted) ?23

THE WITNESS: (Redacted)24

(Redacted)25
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PRESIDING JUDGE EBOE-OSUJI:  What about the -- the branches, the1

leaves from the frames we saw?2

THE WITNESS:  I -- I normally associate the leaves to -- to a3

peaceful demonstration, and anybody -- anybody from any tribe in Kenya4

when they are demonstrating, they are normally carrying leaves.5

PRESIDING JUDGE EBOE-OSUJI: (Redacted)6

(Redacted)?7

THE WITNESS:  I don't know.8

PRESIDING JUDGE EBOE-OSUJI:  Thank you.9

Please proceed, counsel.10

MR HOOPER:  Thank you.11

Q.   Now, before -- while we're in private session and so I can deal12

with this aspect quite quickly, we'll come back in due course in this13

trial I dare say to this demonstration, there's a word that's used.  Do14

you have a transcript there of the -- of the demonstration?  If not, we15

can put one -- well, let me deal with it without the transcript.  Don't16

worry about the transcript for the moment.  I think I can deal with it17

directly.  There's a word.  We who have the transcript can see it, for18

example, at line 245, where there's a phrase "there's still a battle,19

there's still a battle, there's still a battle."20

Now, the word, I'm told in the original is mapambano,21

m-a-p-a-m-b-a-n-o, which has been translated here as "battle."  But am I22

right in saying that the true translation of mapambano would be23

"struggle" rather than "battle," it's a "struggle" (Redacted)24

(Redacted), in Swahili language, sorry.  Is that right?25
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A.   Yes.1

Q.   Because it's a word that's been mistranslated throughout that2

document.  There may be some other words.  Now the word -- there's3

another word that's used --4

PRESIDING JUDGE EBOE-OSUJI:  Counsel, sorry, can we go back in5

public session?  What troubled the witness --6

MR HOOPER:  Yes, (Redacted).7

PRESIDING JUDGE EBOE-OSUJI:  Yes.8

MR HOOPER:  So that's not a problem.9

PRESIDING JUDGE EBOE-OSUJI:  Yes.  But what bothered him was the10

video image.11

MR HOOPER:  All right.12

PRESIDING JUDGE EBOE-OSUJI:  Okay.  We go back to public session.13

Counsel, can you also tell us what you are looking at?14

MR HOOPER:  I'm looking at the transcription, translation of the15

demonstration video, which I understand the Prosecution provided you with16

this morning and was exhibited, in the Prosecution bundle --17

PRESIDING JUDGE EBOE-OSUJI:  What tab?18

MR HOOPER:  It would be tab I -- J -- J -- I, J.19

PRESIDING JUDGE EBOE-OSUJI:  So tab I, J is the English, isn't20

it?21

MR HOOPER:  That's right.22

PRESIDING JUDGE EBOE-OSUJI:  So the word you're looking at would23

be in the Swahili version?24

MR HOOPER:  It would, but the section it relates to is here and25
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it is, as I said, at line 245, which can be found on page 8.  It's a1

detail I sought to correct now and the witness is -- has concurred with2

that translation.  So not "battle," but "struggle."3

PRESIDING JUDGE EBOE-OSUJI:  All right.4

We go to public.5

(Open session at 3.02 p.m.)6

THE COURT OFFICER:  (Interpretation)  We are in public session.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

Mr Hooper, proceed.9

MR HOOPER:  Yes.  Thank you.10

Q.   Mr Witness, we were looking at an interpretation of the Swahili11

text that has been gleaned from the video of the Kapsabet demonstration12

held, we understand, on the 3 of January, 2008.  And I've just played a13

part of that, of course, which we understand is a chant.  It's14

repeated -- well, I won't say any more about it than that.15

Now, the first thing about this video that we've seen is it's16

quite clear, isn't it, that this is a wholly peaceful demonstration?17

A.   I don't know.18

Q.   Well --19

PRESIDING JUDGE EBOE-OSUJI:  I think, Counsel, you might want to20

break that -- you might want to break that question into two.  There's a21

difference between a demonstration that is peaceful and one that is22

wholly peaceful --23

MR HOOPER:  Right.24

Q.   We see -- I'm just going to play a part now, another part of25
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this -- a brief part just in terms of people.  For the record this is at1

1.44 seconds, 1 minute, 44 seconds.2

(Video-clip played)3

MR HOOPER:4

Q.   Throughout the video we see a massive body of men; is that right?5

A.   Yes, your Honour.6

Q.   Every man almost holding a branch with leaves on it; is that7

right?8

A.   Yes, your Honour.9

Q.   Which is a symbol of peace; is that right?10

A.   Yes, your Honour.11

Q.   Throughout the video we don't see one weapon of any kind, do we.12

You needn't look all the time at the Prosecution, with respect.13

You're on a lonely seat there.14

PRESIDING JUDGE EBOE-OSUJI:  That's not fair.  He might also have15

been looking at the screen on that side.16

MR HOOPER:  Indeed.  He did smile knowingly at me there.17

PRESIDING JUDGE EBOE-OSUJI:  Maybe thinking you presumed wrongly.18

THE WITNESS:  Of course the part that I saw -- that I've seen has19

no element of violence.20

MR HOOPER:21

Q.   All right.  But one's impression, looking at that, was that this22

was -- let's take it in stages, this was clearly meant to be a peaceful23

demonstration, wasn't it, and that's why they've all got these branches?24

A.   Yes, your Honour.25
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Q.   And do you know that this demonstration was called for not just1

in the Nandi area but throughout Kenya by the chairman of the ODM2

Anyang' Nyong'o, Secretary-General, I'm sorry, of the ODM.  I'm3

corrected.  Thank you.  Secretary-General Anyang' Nyong'o, he put a call4

out over the media for everyone to come out and demonstrate peacefully5

the next day over the stolen election?6

A.   Yes, your Honour.7

Q.   Now, if we play the whole video, with the exception of one or two8

men who sound off, it's a peaceful demonstration, isn't it?9

A.   Seemingly.10

Q.   And I'm not going to trouble to find the bit on the video because11

that's very fiddly and time-consuming, but we can turn to our page 895 --12

oh, let me -- let me deal with one bit here, actually.  We've got a13

lot -- as we go through the transcript, we've got a lot about no Raila,14

no peace.  One matter I'll come back to, I hope I remember, in a moment.15

But we go through a lot of no Raila, no peace.  A lot of things being16

said.  And then if we look at page 16 -- have you got page 16?  It's not17

in the bundle.  Well, what it says here, let me read it from 522.  And18

this is US 48 -- now, I don't know if we can find -- let's see if we can19

find ...20

(Defence counsel confer)21

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper, I suppose at the end of22

the day you would have to reconcile the apparent discordance between the23

chant of no Raila, no peace in a demonstration that's supposed to be24

wholly peaceful.25
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MR HOOPER:  Yeah, it's a peaceful, excited demonstration against1

someone who's stolen an election in a democratic regime.  I don't know --2

if it happened in London, I wouldn't like to know what it would be like,3

but --4

PRESIDING JUDGE EBOE-OSUJI:  So your point is that -- what you5

mean by "peaceful" is absence of violence on the occasion?6

MR HOOPER:  People are --7

PRESIDING JUDGE EBOE-OSUJI:  Yes.8

MR HOOPER:  Well, let me put that to the witness.9

Q.   People are understandably very, very angry, aren't they, because10

they believe that the election's been stolen and the man that should be11

president is being deprived of that position; that's right, isn't it?12

A.   Yes, your Honour.13

Q.   And, for example, I'm trying to find the bit on the track.  We've14

got one man and this is the strongest statement that is said on this15

tape, which is at page 16 and it's by unknown speaker 48, and he seizes16

the microphone and he shouts:  "Harambee," and they shout "ODM."  He17

says:  "My point is to say that Kibaki should leave office at State House18

as from today, not tomorrow.  He should leave today and take his wife19

back to Othaya."  "Yes, yes," is another speaker, speaker 1.  And he goes20

on, 48, "That's what we want.  And what we'd like also to ask -- not to21

ask but want, rather, is for Raila to come here to Eldoret so we can22

swear him in officially."  There's cheering.  And he says, "And all the23

Kikuyus."  "Central," goes the cry.  "Where should all the Kikuyus go?"24

"To central."  "And where should Raila go?"  "Up."  "State House."25
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"Raila."  "Raila."  "State House."  "Raila." "State House."1

Now, when you saw that video, did you recognise who number 482

was, who the speaker was?3

MR GARCIA:  Your Honour, I think that's a bit unfair for the4

witness.  Maybe we should play the clip that Mr Hooper's referring to.5

And just to clarify, there was a question that was put to the witness as6

to when had seen in totality in its entirety the video, and I can just7

inform Mr Hooper and the Chamber at this point that it was just extracts8

that were shown to the witness during the witness clarification9

preparation session, not its entirety.  So maybe that will help Defence10

counsel.11

MR HOOPER:  Well, let's play it from when we think it is.12

Q.   And when this person comes up, Mr Witness, I want you to tell me13

if you recognise the person.14

PRESIDING JUDGE EBOE-OSUJI:  While we are doing that, can we also15

give him the transcript?16

MR HOOPER:  The original or the English or both?  I don't want to17

confuse him over much --18

PRESIDING JUDGE EBOE-OSUJI:  It might be better to give him the19

English --20

MR HOOPER:  The English, I agree.  He can have my -- I think the21

Prosecution have one that they could spare because they gave him one22

earlier.23

Is that possible, Mr Garcia?24

PRESIDING JUDGE EBOE-OSUJI:  Can we --25
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MR GARCIA:  I'm looking, your Honour.  I'm going to try and find1

the one that we did give the witness.2

MR HOOPER:  Oh, we've got one.  Is it unmarked?3

MR GARCIA:  I have one here.4

MR HOOPER:  Oh, we've got one.5

MR GARCIA:  If the court officer can help, he can use this one.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you.7

So, Mr Hooper, can you direct the witness to the line number.8

MR HOOPER:  (Microphone not activated)9

THE INTERPRETER:  Microphone, please.10

MR HOOPER:  Page 16, line 517, unidentified speaker 48, and we're11

going to play it because we may not be on --12

Q.   Just watch the tape for a while, Mr Witness.13

PRESIDING JUDGE EBOE-OSUJI:  But before you play the tape, we14

want to make sure the witness is where he should be on the transcript.15

Witness, are you --16

THE WITNESS:  Page 16?17

PRESIDING JUDGE EBOE-OSUJI:  Page 16.  Do you see -- what number18

again?  What line number, Mr Hooper?19

MR HOOPER:  Line 517.20

PRESIDING JUDGE EBOE-OSUJI:  Do you see line 517, Witness?21

THE WITNESS:  Yes, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  All right.  Okay.23

Can you now -- let's play the -- we can play the video.24

(Video-clip played)25
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MR HOOPER:  No, it's before that.  Let me leave this.  I'll come1

back to it.  Put it on the side and we'll come back for a few minutes or2

so tomorrow when we've found the actual piece.  We'll move on, if I may.3

It's always difficult to find parts of the tape.  Very well.4

Q.   Now, there's one other part, though, I think we could usefully5

look at, and that is if we go to 895, reflect another tone of this6

meeting.  And we won't play the part but at line 903 on page 27, we have7

unidentified speaker 65:8

"And I say let us all return to the gate through which we have9

passed.  Our people, if we divide ourselves and block -- if we divide --10

what have we done, our people?  I want -- don't set it ablaze.  Wait.11

Don't take the law into your own hands.  Our people we have leaders.12

Don't break the law.  I don't want you to start taking things into your13

own hands."14

Now, if we go over that page to page 28, if I can take you there15

briefly, we have unidentified speaker 77, and he now occupies and speaks16

for a page or so.  And we can see from what he says -- well, let's read17

it from 943.18

"Adults and young people, I greet you all."19

"We greet you in return," is the response.20

And then he goes on:21

"First, I'd like to thank God almighty for protecting this22

district since the trouble started until now.  I'd like to really thank23

God because we've had problems in our country, we've had demonstrations24

and people have been fighting and running, being chased by the police.25
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But I want to assure you, all of you, who have come in enormous numbers1

that I as your DC," that would be district commissioner, "have tried with2

God's help.  We've said we will not use bullets to disperse the3

population during their demonstrations."4

Now, we go down again the same speaker at line 958.5

"I haven't got any news for now," he's referring to the child,6

"but I was told that when the shop was being looted some problems7

occurred.  I don't want to talk about it because we'll discuss this with8

the elders.  I just want to assure you of the following, that I believe9

and I want to assure you that the manner in which you march today is, as10

we said in the district committee of Nandi North, that if the population11

is peaceful and they want to demonstrate, then we'll give you the12

opportunity to hold a demonstration, acting as civilised human beings and13

in the manner you've done and which you have come back just now.14

Therefore, congratulations to all of you."15

So just pausing there, that's the district commissioner who is16

called -- well, first of all, that is the district commissioner speaking,17

is it not?18

PRESIDING JUDGE EBOE-OSUJI:  Well, he can't answer that.  He's19

not listening, is he?  Or is he?20

MR HOOPER:  He's -- well, he -- he --21

Q.   When you saw this video, and you've seen it several times, did22

you see the district commissioner speaking?23

A.   Yes, your Honour.24

Q.   All right.  And from this reference here do you accept that that25

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 101/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Closed Session) Page 102
Questioned by Mr Hooper

Thursday, 31 October 2013 Case No ICC-01/09-01/11

is the district commissioner who's speaking?1

A.   Yes, your Honour.2

Q.   And the district commissioner's name was -- can you tell us who3

he was?4

A.   I've forgotten.5

Q.   If I remind you or try to is it Mugaka Mbai (* phon)?6

A.   Yeah, he was from Kisii ethnicity.7

Q. He was a Kisii?8

A.   He was a Kisii.9

Q.   Yes.  And the OCPT, officer in charge of the police division, was10

that Patrick Ugeza (* phon)?11

A.   I didn't know him.12

Q.   He was Luhya but you don't know him.  The DCS -- sorry, the OSC,13

the officer commanding the station there, in Kapsabet was -- do you know14

who he was?15

A.   I didn't know him.16

Q.   Is the name James Kathewa (* phon) ring a bell?17

A.   I didn't know him.18

Q.   He's a Kikuyu?19

A.   That's a Kikuyu name.20

Q.   Yes, it is a Kikuyu -- but he -- he was the OCS, wasn't he, in21

Kapsabet?22

A.   I didn't know -- I didn't know them.23

Q.   All right.  Very well.  Well, that's all I wanted -- that was a24

peaceful demonstration, wasn't it?25
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A.   Seemingly.1

Q.   All right.  And at the end of the video it breaks up and people2

are making their way -- their way home, round.  All right.3

So I think that's all I need ask you -- except one -- one -- one4

last question.5

MR HOOPER:  Can we go into private session, please.6

PRESIDING JUDGE EBOE-OSUJI:  Private session.7

(Private session at 3.23 p.m.) Reclassified as Open session8

THE COURT OFFICER:  (Interpretation)  We are in private session.9

PRESIDING JUDGE EBOE-OSUJI:  Thank you.10

MR HOOPER:  And this is the matter I just wanted to go back to11

very quickly.12

Q. It appears in the -- it doesn't appear in the English because13

it's a translation, but at line 314 in the English there's a line14

unidentified speaker 25 singing through a microphone, and the English15

reads: (Redacted) line 314.16

Now, (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

A.   Yes, your Honour.21

Q. (Redacted)22

(Redacted) is it not?23

A.   Yes, your Honour.24

Q.   And it translates -- it's difficult to translate it, I25

ICC-01/09-01/11-T-63-Red-ENG WT 31-10-2013 103/120 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions
in the email dated 20 January 2014, the version of the transcript with its redactions becomes Public



Witness: KEN-OTP-P-0268 (On former oath) (Closed Session) Page 104
Questioned by Mr Hooper

Thursday, 31 October 2013 Case No ICC-01/09-01/11

understand, but it's been explained to me so let me share what I've been1

told with you.  It translates as (Redacted)2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted) Is6

that a history entomology which you --7

A.   I'm learning new things.8

Q.   There we are --9

A.   I don't -- (Overlapping speakers)...10

Q.   (Overlapping speakers)... very well.11

PRESIDING JUDGE EBOE-OSUJI:  Let's do this.  And, Witness, go to12

page 10 on the original transcript, not English.  Page 10 --13

THE WITNESS:  I don't have --14

PRESIDING JUDGE EBOE-OSUJI:  Can somebody --15

THE WITNESS: -- original transcript.16

PRESIDING JUDGE EBOE-OSUJI: -- give the witness the Swahili17

or -- (Redacted)18

(Redacted)19

MR GARCIA:  I have a copy if the court officer can help.20

PRESIDING JUDGE EBOE-OSUJI:  All right.21

Mr Hooper, you have it, page 10.22

MR HOOPER:  Yes, I have it.  The word used here is a derivation,23

I understand, (Redacted)24

PRESIDING JUDGE EBOE-OSUJI:  Yes, let's show that to the witness25
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so whether the derivation might have cause some confusion.  Let us have1

him look at the actual word that appears on the transcript.2

Witness, do you have it, page 10?3

THE WITNESS: Page 10, yes.4

PRESIDING JUDGE EBOE-OSUJI:  Look -- look at the line 313.5

THE WITNESS:  313.6

PRESIDING JUDGE EBOE-OSUJI:  You see line 313?7

THE WITNESS:  Yes.8

PRESIDING JUDGE EBOE-OSUJI:  Right.  Can you read between line9

313 and line 314?10

(Redacted)11

THE WITNESS: (Redacted)12

PRESIDING JUDGE EBOE-OSUJI:  Okay.13

Mr Hooper, can you direct the witness to the word?14

MR HOOPER:  I'm rather labouring myself now.15

PRESIDING JUDGE EBOE-OSUJI:  All right.16

Witness, can you see at the end of line 313 there is a17

terminology that appears there.18

MR HOOPER:  Yes.19

PRESIDING JUDGE EBOE-OSUJI:  That could be what counsel is20

referring to.  He will correct me if I'm wrong.  The word is21

(Redacted)22

MR HOOPER:  Yes, and --23

THE WITNESS:  I've seen it, (Redacted)24

PRESIDING JUDGE EBOE-OSUJI:  Counsel, is that the word we're25
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talking about?1

MR HOOPER:  Well, it's around about the word. (Redacted)2

(Redacted)3

(Redacted)4

PRESIDING JUDGE EBOE-OSUJI:  Now, Witness, perhaps you can help5

us.  There are two words.  Counsel has spelled one but there's one we're6

looking at on the page.  Can you make any sense of the two words?7

THE WITNESS: (Redacted)8

(Redacted)9

PRESIDING JUDGE EBOE-OSUJI:  Which one, (Redacted)10

THE WITNESS: (Redacted).11

PRESIDING JUDGE EBOE-OSUJI:  All right.12

THE WITNESS: (Redacted)13

(Redacted)14

PRESIDING JUDGE EBOE-OSUJI:  All right.15

THE WITNESS: (Redacted)16

(Redacted)17

MR HOOPER:18

Q.   All right.  Thank you.19

MR GARCIA:  Your Honour, if I may, I'm sorry to interrupt, but20

from what I understand of Mr Hooper, there's a -- I think he's21

questioning whether the word was -- if the transcription is correct22

actually and the word that is transcribed.  Perhaps -- I mean, it can23

only take a couple of -- maybe ten seconds, that short clip can be played24

to the witness and he can tell us whether the word that appears at page25
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10 of the transcript, (Redacted), is the correct word or whether it's1

another word as Mr Hooper is stating, and that can maybe clarify things2

for everybody.3

MR HOOPER:  Well, what I prefer to do is listen to it overnight4

and if necessary come back.  I don't want to take up time with defining5

words on a video.  It's too labourious.6

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.7

MR HOOPER:  Thank you.8

PRESIDING JUDGE EBOE-OSUJI:  While -- while -- while we're9

dealing with this and we have the witness on the stand.10

(Redacted)11

(Redacted) If so, what?12

THE WITNESS: (Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

PRESIDING JUDGE EBOE-OSUJI:  Yeah, but the -- we saw the video --18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

THE WITNESS: (Redacted)23

PRESIDING JUDGE EBOE-OSUJI:  Yes.24

THE WITNESS: (Redacted)25
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PRESIDING JUDGE EBOE-OSUJI:  Thank you.  That's all I needed to1

know.2

MR HOOPER:3

Q.   Thank you very much.  And, indeed, one of the difficulties4

perhaps sometimes (Redacted)5

(Redacted)6

(Redacted)7

and a (Redacted), for example, would that be right?8

A.   Yes, your Honour.9

Q.   Different words.  All right.  Very well.10

Still remaining in private session, as we are, and we can set11

that aside, you can put that on one side not to distract yourself by it.12

Thank you very much.  Put all those documents to one side so they're not13

a distraction.14

I'd like to go back to a little bit more about yourself.  You15

were working in 1998 to 2001 with (Redacted), and16

during that time you did a (Redacted); is that right?17

A.   Yes, your Honour.18

Q.   And then from that in 2002, you stopped that as I understand it.19

And then between 2002 and 2006 you were doing (Redacted).  Where were20

you doing that?21

A. (Redacted).22

Q.   That's up (Redacted) way presumably; is that right?23

A.   Yes, your Honour.24

Q.   And to what scale was that?  Was that just your own small (Redacted)25
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or were you working on a bigger scale than that?1

A.   Small scale.2

Q. (Redacted)?3

A. (Redacted).4

Q.   And then in 2006 you were dealing with (Redacted).  Where5

were -- were you a (Redacted) of those or what?  What was your -- just to6

get a picture of your -- what you were doing. (Redacted)7

(Redacted) ?8

A. (Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

Q.   All right.  So there were a number of you working out of that.  I13

mean, was that a successful business or was it a quite a difficult life14

for you at that point?15

A.   It's good business.16

Q.   Now, parallel to that, from 2001 until today, you told us that17

you have been a (Redacted); is that right?18

A. I've been doing it off and on -- okay, (Redacted)19

is not something that you have a period.  I remember when we were20

(Redacted)21

(Redacted) we thought Mwai22

might change the constitution and prolong his stay. (Redacted)23

(Redacted)24

Q. (Redacted)25
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(Redacted)1

(Redacted)2

A. (Redacted)3

(Redacted)4

Q.   Well, now the period 2001 until now, the (Redacted)5

(Redacted), what exactly -- just tell us a6

little bit more about that.  What were you actually doing?7

A. (Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

Q.   Well, let me go -- fast-forward it to 2007.  Let's just take that13

year, the year of the election. (Redacted)14

(Redacted) may I ask?15

A.   In 2007, (Redacted)16

(Redacted)17

(Redacted)18

Q.   Now, this (Redacted)19

(Redacted); is that right?20

A.   Yes, your Honour.21

Q. (Redacted)22

(Redacted)23

A. (Redacted)24

Q.   And how would you describe your function, then? (Redacted)25
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(Redacted)1

(Redacted)?2

What is the position?3

A. (Redacted)4

(Redacted)5

(Redacted)6

Q.   Now, the other matter you spoke about was that you said you have7

(Redacted)8

(Redacted).  That's a more recent development, is it?9

A.   Yes, we've been (Redacted).10

Q.   Do you know someone called (Redacted)?11

A.   He's the (Redacted).12

Q.   Let me just spell his name because it's not an easy name for the13

people who have to record.  It it's (Redacted), and then second word is14

(Redacted).  Do you know him?15

A.   I know him.16

Q.   Do you -- have you had dealings with him in the last year or two?17

A.   No.18

Q.   When would be the last time you would have perhaps met him?19

A. (Redacted)-- I don't remember.20

Q.   (Microphone not activated)21

THE INTERPRETER:  Microphone.22

MR HOOPER:23

Q.   Do you remember when you last met him?24

A.   It's been quite a while.  It's been quite a while.25
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Q.   Now, 2007 - and I'm interested obviously in rallies - 2007 you1

attended some rallies.  How many rallies did you attend in 2007.  You've2

spoken of the -- well, you've told us of the (Redacted) and you've told3

us of the ODM rally.  What other rallies other than those or meetings did4

you attend?5

A.   Preceding 2007 there have been rallies, (Redacted) those6

rallies that were held in Kapsabet.  But I cannot remember.7

Q.   Well, on behalf of which party or parties?8

A.   I normally attend all rallies.9

Q.   Did the PNU have a rally?10

A.   Perhaps, yes.11

Q.   Well, can you remember who attended and where it was and when it12

was?13

A.   No, there was no rally for PNU.  I think there wasn't a rally.14

It was difficult for PNU to conduct rally in ODM zone.15

Q.   So are you saying there was no rally?16

A.   Likely there was no rally for PNU.17

Q.   All right.  Well, I'm not really concerned very much with the18

likely.  Did you attend a PNU rally or not?19

A.   Your Honour, I've been attending rallies, so I can't remember.20

Q.   I'm dealing with Kapsabet.  Did you attend any rally for any21

other party other than ODM?22

A.   I can't remember.  I have attended many rallies.  I can't23

remember which particular rally.24

Q.   I'll put the question again.  Did you attend any rally for any25
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party other than ODM?1

A.   Yes, your Honour.2

Q.   In Kapsabet?3

A.   Yes, your Honour.4

Q.   And which party was that in 2007?5

A.   I can't remember.6

Q.   Aside from the rally on the 5 of December in Kapsabet for ODM,7

what other rally for ODM did you attend in Kapsabet?8

A.   I can't remember.9

Q.   All right.  The 5th of December rally, did you attend that as an10

individual out of interest (Redacted)11

(Redacted)?12

A. (Redacted), as an individual (Redacted).13

Q. (Redacted)?14

A. (Redacted).15

Q.   And when would "later" be?16

A.   Later was when -- when I was called by a lady who's been (Redacted)17

(Redacted)18

Q.   And who was that lady and when was that?19

A.   Mrs (Redacted).20

Q.   And that's the name of the lady -- we don't have her on the list.21

Perhaps we can add her as 23.  Ms (Redacted), (Redacted), who is the lady22

you told us contacted you (Redacted)-- (Redacted)23

(Redacted) in or about (Redacted); is that right?24

A.   Yes, your Honour.25
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Q.   Was she (Redacted)?1

A.   Yes, I had known him -- I had known her to be working with the2

(Redacted).3

Q.   So it wasn't until she approached you in or about (Redacted), perhaps4

(Redacted), that you (Redacted) anything about the 5th of December5

ODM rally; is that right?6

A.   That's right, but even prior to that (Redacted).  I7

remember during clashes, post-election clashes, (Redacted) to8

(Redacted) over the phone.9

Q.   I didn't quite catch the last name, that's the person that you10

say was now the person who is (Redacted)11

(Redacted)12

A.   Yes, your Honour.13

Q. (Redacted) in what capacity was14

he?15

A. (Redacted) was in (Redacted) by then.  I don't know -- I don't remember16

what capacity, but of course (Redacted) things are so bad17

during post-election violence.  You guys (Redacted), you18

should do something.19

Q.   And may I ask when you did that?  When was that?20

A.   First two weeks of January 2008.21

Q.   So as I understand it, this is when you're staying at (Redacted)?22

A.   Yes, your Honour.23

Q.   And staying in that house, (Redacted)24

(Redacted) things are going on?  Is that --25
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A.   Yes, your Honour.1

Q.   But it would be right to say you yourself were witnessing very2

little at that point; is that right?3

A.   The march I had witnessed was enough and, you know, what I was4

getting from those who were together.5

Q.   So you told him about things to do with the post-election6

violence.  Did you - and this was the question - (Redacted) anything before7

Ms (Redacted) before she came to you (Redacted)?  That's the first8

time you say you (Redacted) anything about the 5 of December rally; is that9

right?10

A.   And I remember it's as if (Redacted)11

(Redacted).  You remember (Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

Q. (Redacted)18

(Redacted); is that right?19

A.   Yes, your Honour.20

Q.   Right.  Now I'm asking you about the 5th of December.  Am I right21

in understanding you to say that the first time you (Redacted) anything22

about that meeting, the 5 of December meeting, the rally, ODM, Kapsabet,23

was (Redacted) to Ms (Redacted)?24

A.   Yes, your Honour.25
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Q.   Right.  Very well.  Now, you told us about a meeting at the1

(Redacted); is that2

right?3

A.   Yes, your Honour.4

Q.   What was that about, (Redacted)?5

A.   Yes, your Honour.6

Q.   All right.  So nothing to do with ODM; would I be right?7

A.   These were persons who called themselves friends of Raila.8

Q.   These are the people and what women who were disappointed they9

didn't get any money; is that it?10

A.   Yes, your Honour.11

Q.   But you're not saying that was an ODM meeting, are you?  Are you?12

A.   I understood those (Redacted) to be -- they were pro-ODM from the13

message that they were sending.14

Q.   And how did you determine that, that these (Redacted) were ODM?15

A.   I heard somebody say this -- these -- in fact, the organiser16

later told me that these are Raila's people.17

Q.   All right.  Indeed, there was one man you spoke about who's I18

think on our list, number 2 is (Redacted) (* phon) aka (Redacted), he got cross19

about the meeting.  And I see from your statement to the Prosecution you20

said he was (Redacted)21

(Redacted); is that right?22

A.   Yes, your Honour.23

Q. (Redacted)24

(Redacted)?25
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A.   That was a mistake.  I didn't know how he will call him.1

Q.   Now, I want to ask you just a few things.  Do you remember in2

June of 2006 there was an ODM meeting where Mr Ruto was installed as an3

elder or at least that was how it -- it was put over.  He was acclaimed.4

Do you remember that meeting, June 2006?5

A.   I don't remember.6

Q.   You don't remember.  In the course of which I just wonder if you7

may have heard these words that were broadcast, Mr Ruto saying:8

"We're ready to work with the people of Nyanza.  We're ready to9

work with the people of Western.  We're ready to work with the people of10

Ukambani, we're ready to work with the people of Coast and the people of11

Central and the people of North Eastern because they are Kenyans like12

us."13

Do you remember ever hearing Mr Ruto saying that in public, on14

the radio or reported?15

A.   I don't remember.16

Q. Now, when he spoke, is it fair to say that Mr Ruto often speak of17

the appalling poverty that many people in Kenya were having to live with18

or live in poverty; is that right?19

A.   Mr Ruto in his many talks, he has policies.  They are -- his20

original policies, I don't.  So it's possible.21

Q.   Well, I'm asking you:  Do you acknowledge that he has certain22

themes.  He has a strong economic theme, first of all, hasn't he?23

A.   I agree.24

Q.   He's concerned to, he says as a politician, he's concerned to25
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raise the standard of living of all Kenyans and to -- is that right,1

first of all?2

A.   That's right.3

Q.   He's very concerned at the fact there are the multi-rich in Kenya4

and the dirt poor who are the bulk of Kenyans; is that right?5

A.   That's right.6

Q.   He often mentions or has mentioned that Kenya is number 4 in the7

world in the difference between the haves and the have-nots, the worst 48

with that disparity between rich and poor; is that right?9

A.   I can't remember that --10

Q.   All right --11

A. -- that piece of information.12

Q.   Devolution, taking power from the centre and placing it in what13

are now the counties has been a constant theme, hasn't it, with Mr Ruto?14

A.   I don't dispute that.15

PRESIDING JUDGE EBOE-OSUJI:  Mr Hooper.16

MR HOOPER:  Yes.17

PRESIDING JUDGE EBOE-OSUJI:  The time and it's not in our18

discretion this time.  There's a tape that runs out.19

MR HOOPER:  It's an appropriate time and I thank the witness too20

for tending to my many questions of him this afternoon.  I'm very21

grateful.22

PRESIDING JUDGE EBOE-OSUJI:  And how much longer do you have with23

him?  You've promised to end by lunchtime tomorrow, wasn't it?24

MR HOOPER:  I claim four sessions.  Four sessions because we --25
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PRESIDING JUDGE EBOE-OSUJI:  You said that.1

MR HOOPER:  Well, yes, we were meant to start first thing this2

morning I thought, but we didn't.  So I started at 2.00.  So I've had a3

session and a bit, and I will do my best and -- tomorrow to deal with it4

as diligently as I can.5

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  And that's why I -- I6

hinted at the time whether there is some questions that might be reserved7

for other witnesses.  Yes.8

MR GARCIA:  Your Honour, just to be clear, there was another9

session at 11.30 that Mr Hooper went through, not necessarily at 2.00.10

MR HOOPER:  No, that's right, I've forgotten about that already.11

So I wasn't trying to steal a session there.12

I hope to finish this by tomorrow lunchtime.13

PRESIDING JUDGE EBOE-OSUJI:  Good.  All right.  We will stop it14

there for now, adjourn for the day.15

Bring the blinds down and lead out the witness.16

(Closed session at 4.01 p.m.) Reclassified as Open session17

THE COURT OFFICER:  (Interpretation)  We are in closed session.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you.19

Please lead out the witness.20

(The witness stands down)21

PRESIDING JUDGE EBOE-OSUJI:  The Chamber will rise.22

THE COURT OFFICER:  All rise.23

(The hearing ends in closed session at 4.02 p.m.)24

Reclassified as Open session25
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