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THE COURT USHER:  Please be seated.11

PRESIDING JUDGE EBOE-OSUJI:   Thank you very much.  Court officer, the case,12

please announce.13

THE COURT OFFICER:  Good morning.  Situation in the Republic of Kenya, in the14

case of The Prosecutor versus William Samoei Ruto and Joshua Arap Sang, case15

reference ICC-01/09-01/11, and for the record, we are in open session.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  Appearances remain the17

same, I take it.18

MR STEYNBERG:  Thank you, they do, your Honour.  Good morning.19

MR KHAN:  Mr President, good morning.  Just one addition, a pro bono legal20

assistant, Manuel Ventura, who sits behind.  I'm grateful.21

MR KATWA-KIGEN: Mr President, today my case manager, Judy Mionki, is not22

present.  Otherwise, the team remains the same.  Mr President, may I apologise for23

this morning's delay.  Thank you, Mr President.24

MR NDERITU:  On our side, the appearances are the same.  Thank you.25
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PRESIDING JUDGE EBOE-OSUJI:  I apologise that we are starting a bit late.  Some1

unexpected emergency came up.2

Prosecutor, you have something you want to -- we are in open session.3

MR STEYNBERG:  Thank you, your Honour.  May I ask that we go into private4

session?  It does concern the evidence of this witness.  It's a matter which I -- which5

was not appropriate to raise in the presence of the witness and that's why I asked to6

be heard on this before she comes in this morning.7

PRESIDING JUDGE EBOE-OSUJI: You're want us -- you are requesting to go into8

private --9

MR STEYNBERG:  I'm requesting to go into private session, please, your Honour.10

PRESIDING JUDGE EBOE-OSUJI:  We will go into private session then.11

(Private session at 9.24 a.m.) Reclassified into open session12

THE COURT OFFICER:  We are in private session, your Honour.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Mr Steynberg, how much are we looking at for this matter to be addressed?15

MR STEYNBERG:  Your Honour, I will not be more than ten minutes --16

PRESIDING JUDGE EBOE-OSUJI:  Ten?17

MR STEYNBERG: -- at the most.  At the most.  I imagine probably five.  I'll try to18

keep it -- but if your Honour will bear with me, I think in the long run it may well end19

up saving time. That's my hope.20

PRESIDING JUDGE EBOE-OSUJI:  Okay.21

MR STEYNBERG:  Your Honour --22

PRESIDING JUDGE EBOE-OSUJI:  Try to keep it in -- let's try and --23

MR STEYNBERG:  Five minutes.24

PRESIDING JUDGE EBOE-OSUJI:  Five minutes.25
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MR STEYNBERG:  As the Court please, your Honour.1

Your Honour, thank you firstly for hearing me.  This matter concerns the evidence of2

the witness relating to the (Redacted) meetings she testified she was present at, at3

(Redacted).4

Now, my learned friends have presented evidence which suggests that Mr Ruto5

(Redacted) were elsewhere on those dates, which may be described in the6

broadest term as alibi evidence.  On the basis of this evidence, my learned friend has,7

on more than one occasion - in fact on three occasions - directly accused the witness of8

fabricating her evidence or making up her evidence regarding the meetings about9

which she testified; in other words, accused her of being a liar, to use more prosaic10

terms.  I refer to pages 99, 100 and 102 of the real-time transcript.11

Now, the Prosecution wishes to raise an objection to this line of questioning on two12

grounds.  In the first instance, even assuming that the alibi evidence is properly13

established in due course, and that in fact (Redacted) Mr Ruto were elsewhere on the14

dates in question, it is not the only reasonable conclusion that this witness is15

fabricating her evidence or lying or making up her evidence about these meetings.16

There exists at least one other equally plausible explanation, and that is that she is17

simply mistaken.18

PRESIDING JUDGE EBOE-OSUJI:  Isn't this something that's better a matter of19

submissions at the appropriate time?20

MR STEYNBERG:  Your Honours, yes, but if I may just get to the point I want to21

make, I'm leading up to a point which needs, in my respectful submission, to be22

addressed at this stage and not at the end of the case, and that is the following, that23

we submit it is unfair to put to the witness on this basis that she is in fact lying, and in24

this respect, I believe I need to bring to the Court's attention one further fact which is25
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relevant to this submission, and I do so cognizant that I'm addressing a bench of1

professional judges who will not place any evidential weight on what I'm about to say,2

and that is this:  That on the basis of evidence already disclosed to the Defence, the3

Defence must be alive to the distinct possibility that in fact there is a problem as to the4

dates testified by the accused -- by the witness, I beg your pardon.  Now, I'll say no5

more about the nature of this evidence except that it is in the knowledge of my6

learned friends.7

So the Prosecution has no problem if my learned friends wish to tax the witness on8

her unreliability as to dates, but to suggest she is a liar on the basis of evidence put up9

on what may in fact be an incorrect date we submit is unfair. That is what I am10

saying.11

PRESIDING JUDGE EBOE-OSUJI:  All right.  What you are saying, in essence, is a12

matter of characterisation of witness and fairness to the witness?13

MR STEYNBERG:  Exactly, your Honours.14

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  All right.  Is there anything else?15

MR STEYNBERG:  The other matter is not so much an objection, as simply an16

observation as to the effective conduct of the proceedings, and it is this:  If it17

transpires that in fact all of this alibi evidence is led as to an incorrect date, then it is18

essentially irrelevant.19

We submit that the prospect of re-examination on this issue looms large, at which20

stage my learned friends will no doubt assert the right to have the last say and to lead21

evidence as to whatever corrections there might be as to the date.22

We submit this is not a very effective way of conducting the proceedings and it might23

be more effective to first clarify any confusions regarding the date before presenting24

alibi -- alibi evidence.25
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I don't presume to dictate to my learned friends how to present their1

cross-examination, but we leave this in the good judgment of the Defence and to the2

Court to decide how best to conduct the proceedings.3

That is all I wish to say on this issue.  Thank you, your Honours.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I believe this is something you can deal5

with in less than four minutes?6

MR FAAL:  Mr President, I'll try to take less time than that.7

We are shocked.  We are really shocked.8

PRESIDING JUDGE EBOE-OSUJI:  Let's not be shocked, or dramatic.  Just get to the9

point of what it is.10

MR FAAL:  I am sorry for expressing the way I feel about this, but Mr President we11

have sat in court and listened to the Prosecution.  Over four days they have had their12

chance with this witness.  They have put before this court the evidence that they13

wanted to present.  They have had lots of opportunities to put to the witness the14

dates that they wanted the witness to testify about.  We sat in court and received that15

evidence.16

Our duty as a Defence team is to controvert the evidence and that's exactly what we17

did.18

PRESIDING JUDGE EBOE-OSUJI:  Right.  The other -- I hear you and I do tend19

towards a view that there are just some things that are better done in the course of the20

day when submissions are being made on the evidence, but there is a matter of21

fairness to the witness and there's a matter of efficiency and what one needs to.22

Is it necessary to use expressions like "fabrication"?  Does it make it easier for your23

case to push the point of fabrication to the witness?  Does it not achieve the same24

purpose for you if you gently put to the witness that, "You are mistaken"?  Does it25
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make a difference whether the witness is mistaken on the evidence, or came to1

fabricate evidence?  It's up to you.2

MR FAAL:  Mr President, thank you for that guidance.  I agree with you.  That is3

perhaps a gentler way of dealing with it.4

The position I have is that the witness was not even mistaken.  The position I have is5

that the witness made up the evidence and, in all fairness to the witness, she should6

be given a chance to think about what the allegation --7

PRESIDING JUDGE EBOE-OSUJI:  All right, let's leave it at that.  Okay, your point8

is that -- your issue is that it was fabrication --9

MR FAAL:  Yes.10

PRESIDING JUDGE EBOE-OSUJI: -- not merely --11

MR FAAL:  A mistake.12

PRESIDING JUDGE EBOE-OSUJI:  That's the end of the matter.13

MR FAAL:  Indeed, thank you.14

But, Mr President, perhaps may I just go back to the second issue that was raised?15

That is the issue concerning the dates and the suggestion by the Prosecution that the16

Defence is alive to the possibility that the witness may have been mistaken with17

regards to the dates.18

My response is that it is not for the Defence to build up an allegation and try to shoot19

it down.  It is for the Prosecution to bring out its allegations through the witness20

when the witness testifies.21

They led evidence on (Redacted) significant dates and I will correct counsel.22

PRESIDING JUDGE EBOE-OSUJI:  Mr -- one second.23

(Trial Chamber confers)24

PRESIDING JUDGE EBOE-OSUJI:  I believe that we've heard all that needs to be25
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said on this matter, so we can proceed.1

The feeling from the Chamber, Mr Faal, is that this Chamber prefers civility in the2

questioning of witnesses and the gentler approach.  There are different ways of3

doing that.  If at the end of -- regardless of what your case is, there are ways of4

putting it and making it more palatable.  Even a very hard point can be put in a very5

palatable and gentle way than an overly aggressive approach which may not sit well6

with the Chamber.7

We will not allow bullying of witnesses.  I'm not saying you have done that so far,8

but we should also watch that line and not come close to it.9

So it's better to -- even if the case is about fabrication, after setting out the case, or10

your point on the matter, you may gently put that in a way without belabouring the11

point and move on.  That's it.12

MR FAAL:  I am well-guided by you, Mr President.  Thank you.13

PRESIDING JUDGE EBOE-OSUJI:  While we are in closed session and dealing with14

the evidence of this witness, I noticed yesterday, when you were examining the15

witness, on a number of occasions you left certain lines of questions saying you will16

return to something you started with the witness.17

Now, I do not recall now whether you had said the same thing in relation to your18

discussions with the witness concerning (Redacted), and I did indicate to you that it19

was difficult to see where you were going with extensive questioning of this witness20

on (Redacted).21

If you're going to return to that matter, or a similar line of inquiry, we would like to22

know why you want to do that now.  The witness is not in court.23

MR FAAL:  Mr President --24

PRESIDING JUDGE EBOE-OSUJI:  Or if you're done with that line of inquiry, we25
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don't need to --1

MR FAAL:  We are done with that.  Thank you.2

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.3

We can then bring in the witness.4

(Closed session at 9.38 a.m.) Reclassified into open session5

THE COURT OFFICER:  We are in closed session, your Honour.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  You may bring in the7

witness.8

One more thing while the witness is coming.  Mr Faal, we want you to finish this9

cross-examination today.  Try and organise your best points and bring them out10

today.11

MR FAAL:  Mr President, I would do my best, but if in the event that we cannot12

finish is it possible to crave the indulgence of the Court to allow us the first session of13

Monday to finish?14

PRESIDING JUDGE EBOE-OSUJI:  Try and finish today so we start -- that's the15

impression we're getting.  We know we started -- we're starting a little late, but still,16

thanks.17

MR FAAL:  I'll do my best.  Thank you, Mr President.18

(The witness enters the courtroom)19

PRESIDING JUDGE EBOE-OSUJI:  Welcome back, Madam.  You are still under20

oath and Mr Faal will continue his questions to you.  Thank you.  Remember to21

speak slowly -- Madam, remember to speak slowly and give pauses so that the22

interpreters can interpret well.  Thank you.23

Private session, please.24

(Private session at 9.40 a.m.) Reclassified into open session25
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THE COURT OFFICER:  We are in private session, your Honour.1

PRESIDING JUDGE EBOE-OSUJI:  Thank you.2

Mr Faal, proceed.3

MR FAAL: Thank you very much, Mr President.4

WITNESS:  KEN-OTP-P-0536 (On former oath)5

(The witness speaks Swahili)6

QUESTIONED BY MR FAAL: (Continuing)7

Q.   Madam Witness, welcome back to court.  I still have some questions for you.8

Before we left yesterday we were talking about the funeral of (Redacted),9

(Redacted), so this morning I want you to take a look at this (Redacted)10

and I -- and then I would ask you questions about it.11

In the meantime, may I pass the condolence book to the Judges so that they can take a12

look at it.  It's an original document.13

In the meantime, Mr President, may I ask the court officer to put document14

KEN-D09-0017-0026 -- to put it up on the screen, please?15

THE COURT OFFICER:  Your Honour, if I may, the document that will be displayed16

is not the one referenced by counsel but I believe it's document with reference17

KEN-D09-0017-0001 - that's the first page - and please indicate the page that you want18

to be displayed.  Thank you.19

PRESIDING JUDGE EBOE-OSUJI:  This is a condolence book.20

MR FAAL:  Yes, Mr President.21

PRESIDING JUDGE EBOE-OSUJI:  All right.  There is something we were22

wondering.  Prosecutor, do you -- are you contesting the -- that (Redacted)23

had died on the date indicated and that the funeral took place as suggested? If you24

are contesting it that's entirely your right of course to do that, but if you're not25
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contesting it, that is the date of (Redacted), we may save some time.  But, again, we1

are not prompting you in any direction in any case.2

MR STEYNBERG:  Thank you, your Honours, I'm grateful.  The problem I sit with3

is that we received these documents at a very late stage and I've had absolutely no4

opportunity to investigate whether or not this is correct.  It seems very unlikely to5

me that this would be a fabrication, but I simply can't admit something which I don't6

know.7

MR FAAL:  So may I be guided, Mr President, how we proceed?  Do I continue8

with my proposed line of questioning, or you suggest that I abandon this completely9

because it may be unduly cumulative and unnecessary?  I stand guided by your10

Honours.11

PRESIDING JUDGE EBOE-OSUJI:  Well, there is a limit to the guidance we can give12

counsel on the matter of evidence.  When something gets too cumulative, of course,13

we will intervene at that point, but you've just introduced a new document you've not14

discussed yesterday.  So let's see how you -- what you want to do with it and we will15

take it from there.  Just let's see where you go.16

One more thing.  I know that counsel in the case upload material into eCourt, but it17

would be very helpful if counsel who are introducing documents compile a bundle18

for the Judges so that we can also be looking at it live, and so when the thing is even19

removed off screen, we can also go back if something occurs to look, instead of the20

system we have now.21

MR FAAL:  Thank you, Mr President.  In fact, for the second half of our22

cross-examination, we have provided binders for the Judges.  Because those23

documents too are difficult to look at on the screen, so that would save time. They24

are there and be rest assured, at the appropriate time, we will deliver.25

ICC-01/09-01/11-T-42-Red-ENG WT 04-10-2013 10/117 WN TICC-01/09-01/11-T-42-Red2-ENG WT 04-10-2013 10/117 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0536

04.10.2013 Page 11

PRESIDING JUDGE EBOE-OSUJI:  So I think that should be done by all sides so we1

have a system that is more professional, befitting this Court, than something in a2

village magistrate's court somewhere.3

MR FAAL:  Thank you very much, Mr President.4

Q.   Madam Witness, you have been provided with a document, with a book, and on5

the front page is written "condolence book."  Did you see it?  Did you see it,6

"condolence book," written on the front page?7

A.   Yes, I can see that.8

Q.   Can you also turn into the first page, and you would see that there is a date9

column, and that is page 3 of these documents.10

MR FAAL:  Court officer, can you kindly move the document to page 3, please, 003.11

Yes, it's displayed on the screen, the first page.12

Q.   Do you notice that the first entries or all the entries on that page were dated13

(Redacted)?  Do you see that?14

A.   Yes.  I see that, but I can tell you that I saw Mr Ruto with my own eyes.15

Q.   We would come back to that, Madam Witness.  In the meantime -- just a16

moment -- if you go to -- court officer, kindly put page 8 on the screen, please, page 8.17

And Madam Witness, turn to page 8, the page starting with the name (Redacted),18

page 8.  You would see, you would notice that the fifth name on that page is19

(Redacted), isn't it?20

A.   Yes, I see that.21

Q.   Madam Witness, you know (Redacted), don't you?22

A.   Yes.  I know her.23

Q.   Am I correct that she is the daughter of (Redacted)?24

A.   Yes.25
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Q.   Madam Witness, you know a bit of Kalenjin.  What does "agui" mean in1

Kalenjin?  A-G-U-I, what does it mean in Kalenjin?2

A.   You mean "agui"?3

Q.   Yes, Madam Witness.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I tend to think that you have a right to5

leading questions, don't you?6

MR FAAL:  Yes, I do, Mr President.7

Q.   Madam Witness, you are aware that "agui" means grandfather in Kalenjin, don't8

you?9

A.   Yes.  I know it means an old man.  For example, my children can refer to my10

husband's parents as grand -- as grandfather, so "agui" means grandfather, not11

grandmother.12

Q.   And Madam Witness, you will therefore agree with me that on this page,13

(Redacted) was saying, "Rest in peace, grandfather"?14

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal.15

MR FAAL:  Yes, Mr President.16

PRESIDING JUDGE EBOE-OSUJI:  Who is number 4?17

MR FAAL:  Number 4 is (Redacted) (phon) or (Redacted).  I don't know the person.18

May I proceed, Mr President?19

Q.   Madam Witness, could you go down three names from (Redacted)?  You20

could see the name (Redacted); is that correct?21

A.   Yes, I see that.22

Q.   And you know this person, (Redacted), don't you?23

A.   I do not know that person.  I do not recognise the name.24

Q.   Madam Witness, I would give you another chance.  I will show you a25
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photograph of (Redacted) in this (Redacted) and ask you whether you would1

recognise him.2

MR FAAL:  Court officer, could you kindly put document KEN-D09-0017-0026 up3

the screen, please?  And I provide the original copy of the photograph for the4

witness to take a look at.  Thank you.5

Q.   Madam Witness, do you recognise the person in the photograph wearing blue6

and a white shirt inside?  And he looks like someone who is bending down a little7

bit.  Do you recognise that person?8

A.   No.9

Q.   Madam Witness, do you recall telling the Office of the Prosecutor in your10

witness statement, KEN-OTP-0090-0554 - that is the page - do you remember telling11

the Office of the Prosecutor that, in paragraph 92, as follows:  "I was asked if I know12

somebody called (Redacted). There is a (Redacted)who works at (Redacted).  He is a13

manager.  I do not know if he was involved in the violence."  Didn't you say that to14

the Office of the Prosecutor?  I am reading directly from your statement.15

A.This is not (Redacted). He is a bit pudgy. This person is thin, is rather thin. (Redacted)16

is not old.  He's young.17

Q.   Very well.  Thank you, Madam Witness.  But I asked you earlier whether you18

know the name (Redacted) written three names down.  You said you do not19

know the person. Do you remember that?20

PRESIDING JUDGE EBOE-OSUJI:  I think that's what she said.  I think we can21

move on.22

MR FAAL:23

Q. Madam Witness, would you say that the (Redacted) or the (Redacted) that you mentioned24

in your statement as a manager in (Redacted) would be the (Redacted) who signed or25
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who wrote his name on this condolence book?  Would you say that?1

A.I did not -- I do not know all those names.  I know his name is (Redacted)and I can2

recognise him, but looking at this picture, this photograph, I can tell you that is not3

him.4

Q. Madam Witness, (Redacted) is your (Redacted). He lives at (Redacted)farm and he's the5

(Redacted) at (Redacted).  I can tell you quite honestly, I met him, and6

he looks exactly like this.7

PRESIDING JUDGE EBOE-OSUJI:  No, no, no.  That's not allowed.8

MR FAAL: Much obliged, Mr President. I will proceed.  We would bring (Redacted)9

to testify before this Court.10

Mr President, yesterday when I showed the pictures, there was somewhat of a slight11

confusion as to who was the bishop, so I just want to clarify that completely and show12

the witness a photograph which shows two priests.13

Court officer, kindly put up the screen KEN-D09-0017-0046.  Kindly put it up the14

screen, please.15

PRESIDING JUDGE EBOE-OSUJI:  Again, Mr Faal, for purposes of the record -- you16

may do what you plan to do eventually, but what I want so that the record is clear,17

when you said "slight confusion," was that slight confusion related to what the18

witness said or was it related to a question I asked from the Bench?19

MR FAAL:  I think it was more my fault, Mr President, than yours, and I want to20

clarify that.  Because I provided a picture which had also the other priest in it and he21

appeared to have been more -- the camera took more of him than the other priest.22

PRESIDING JUDGE EBOE-OSUJI:  Right.  The reason I say that is so we can also23

save time.  If the confusion wasn't related to the witness, we can simply have this24

document for what it shows and then move on.25
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MR FAAL:  Yes.1

PRESIDING JUDGE EBOE-OSUJI: The document on the screen now certainly do2

show two priests, so one looks like the bishop.3

MR FAAL:  Yes.4

PRESIDING JUDGE EBOE-OSUJI:  And somebody else.5

MR FAAL:  Yes.6

Q.   Madam Witness, could you kindly confirm that the person wearing the pink7

gown is the (Redacted) you talked about?8

A.   Yes.9

Q.   Madam Witness, you are from Kiambaa, and in 2007, Peris Simam was a10

candidate for MP for Eldoret South; is that right?11

A.   Yes.12

Q.   I would like to show you this photograph, for you to confirm whether it is Peris13

Simam in the photograph.14

A.   I have never met Peris Simam.  I don't know him.  I am telling you the truth.15

Q.   I withdraw the --16

A.   I cannot tell you if I know someone -- I know someone if I have never met them17

before.18

PRESIDING JUDGE EBOE-OSUJI:  So you're withdrawing the photograph and that19

question?20

MR FAAL:  Yes.  In the meantime I can provide binders to the Judges which21

contains all the material that I'll be going through.22

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.23

MR FAAL: And may -- so we would provide the first set of binders, if your Honours24

would receive them.25
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PRESIDING JUDGE EBOE-OSUJI:  There will also be one for the witness, I take it?1

MR FAAL:  Well, let me consult, Mr President.2

Mr President, the idea was that it would be fairer to the witness to show her the real3

original documents instead of photocopies and that is why we did not make copies4

for the -- Thank you.5

Mr President, I am sorry to inform you that there is some problems with the third6

binder, a mix-up of documents and so on.  So we can only provide two for the time7

being.  Later in the afternoon, we can make arrangements to provide the third one.8

I apologise for that.9

PRESIDING JUDGE EBOE-OSUJI:  But the binders you've -- two binders -- but we10

have two binders up on the bench, and those two, you say, are in order?11

MR FAAL:  Yes, that's my understanding, Mr President.  I apologise if there is a12

problem.  May I proceed, Mr President?13

Q.   Madam Witness, you testified earlier that during the (Redacted) meeting,14

(Redacted) chased you away.  Do you remember that?15

MR FAAL:  Perhaps before that, Mr President, may I ask that the condolence book be16

marked for identification?17

PRESIDING JUDGE EBOE-OSUJI:  Any objection?18

MR STEYNBERG:  No objection.19

PRESIDING JUDGE EBOE-OSUJI:  It will be so marked.20

MR FAAL:  Much obliged.21

THE COURT OFFICER:  The document referenced as KEN-D09-0017-0001, marked22

as a confidential document, will be attributed reference number marked for23

identification MFI-T-D09-00005 and will be referenced as Exhibit number 5.24

PRESIDING JUDGE EBOE-OSUJI:  For the Defence.25
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THE COURT OFFICER:  For the Ruto Defence, exactly.1

MR FAAL:2

Q. Madam Witness, do you recall telling this Court that during the (Redacted)3

meeting, (Redacted) chased you away?  Do you recall that?4

A.   Yes.5

Q.   Madam Witness, correct me if I'm wrong, his reason for chasing you was that he6

did not want you to be present when they were holding their discussions; is that7

right?8

A.   I don't know why he chased me away.  I didn't ask him.  I didn't ask what the9

reason was.10

Q.   Madam Witness, you told the Court earlier that you did not want to appear that11

you wanted to know what they were discussing.  Do you recall that?12

A.   Yes.13

MR FAAL:  Mr President, just give me a minute -- a moment.  Let me just refer to14

something.15

Q.   Madam Witness, I draw your attention to your statement, draw attention to16

your statement.  At page 8, paragraph 45 -- perhaps, Mr President, I'll just -- I'll just17

withdraw that.  I'll just withdraw that question.  I withdraw that.18

You suggested that you do not know why (Redacted) chased you away, correct?19

A.   That is correct.20

Q.   And during this meeting, you were (Redacted) present there, correct?21

A.   Yes.22

Q.   And this was a meeting in which Kalenjins were discussing amongst themselves,23

only Kalenjins, correct?24

A.   Yes.25
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Q.   And on many occasions, you heard them speaking in Swahili, correct?1

A.   When I came upon them talking to each other, discussing, they were talking2

Swahili.3

Q.   Madam Witness, do you know a person called (Redacted)?4

A.   No, I don't.5

Q.   Madam Witness, we do not accept that you were there at the farm, we do not6

accept that there was a meeting, but according to you there was and so we would7

proceed in that manner. (Redacted), you don't know him, do you?8

A.   I don't know him.9

Q.   I put it to you that (Redacted) is the (Redacted) and has been his (Redacted)10

for years before 2007.  What do you say to that?11

A.   No, I don't agree.  Which of (Redacted) residences are you talking about?12

Q.   We would come back to the issue of (Redacted) residences in due course.  I put13

it to you that (Redacted) was shocked to hear that (Redacted) would invite anybody14

(Redacted) while he was there, employed as his (Redacted), and he is Kalenjin.  What15

do you say to that?16

A.   I cannot accept what you're saying because I was called to that place.17

Q.   Well, Madam Witness, it is obvious you were not at the funeral.  You were not18

invited there to (Redacted).  If you were such an important (Redacted), don't you19

believe you would have been invited to the funeral to (Redacted)?20

PRESIDING JUDGE EBOE-OSUJI:  That is argumentative, Counsel.21

MR FAAL:  I'll withdraw the question, Mr President.22

Q.   I would move on.  I would move on from this issue of (Redacted) and23

talk to you about what you saw at the (Redacted). You told the Court that, when you24

went to the (Redacted) on the 2nd and the 5th, you noticed that there were piles - two25
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piles - of bodies: (Redacted) Kikuyu (Redacted) Kalenjin.  Do you remember that?1

A.   Yes, I remember.2

Q.   Can you give an estimate of the number of bodies you saw on the Kalenjin pile?3

A.   I showed you the size of the two piles.4

THE INTERPRETER:  And the witness indicates with a gesture of the hand what the5

level was.6

THE WITNESS:  (Interpretation)  I could not count the number of bodies.7

MR FAAL:  For the record, the witness also suggested that the Kikuyu pile was8

bigger.  May we have that in the record as well?9

PRESIDING JUDGE EBOE-OSUJI:  She did say that during her testimony in the past.10

MR FAAL:  Thank you very much, Mr President.11

Q.   You told the Court that, when you went to the (Redacted), the bodies were12

decomposing and there were even moths or maggots.  Is that true?  Do you recall13

that?14

A.   Yes.15

Q.   You told the Court that the place was smelly, correct?16

A.   Yes.17

Q.   Before you entered (Redacted), were you given anything (Redacted)18

(Redacted)?19

A.   They gave me nothing.20

Q.   My apologies.  Not even something to cover your nose with; correct?21

A.   There was nobody to deal with people like me.  Work had to go on as per22

normal.23

Q.   Is it your testimony that there was nobody to deal with you, or that there was24

no (Redacted) at all?  What are you saying?  Could you clarify that, please?25
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A.   I've already said - and I've said it several times over - that when (Redacted)1

(Redacted) said, "Which ethnic group do you belong to?"  And if you2

said, "I'm (Redacted)," then you were shown the (Redacted) bodies.  You weren't3

asked anything else and nothing else happened.4

Q.   So that is very clear, Madam Witness.  So when you went into (Redacted)5

you did not (Redacted) any (Redacted), were you?6

A.   No.7

Q.   So you told the Court earlier that you even touched the bodies.  Do you recall8

that?9

A.   Yes.10

Q.   And you touched them with your bare hands; correct?11

A.   Yes.12

Q.   And for -- and then you looked into the (Redacted) pile and (Redacted)13

correct?14

A.   Yes.15

Q.   Do you recall how long you spent there, (Redacted)16

(Redacted)17

A. I wasn't wearing a watch.  I kept looking until I concluded that (Redacted)18

body was not there.19

Q.   So you turned through - you looked through - all the bodies that were there?20

You looked at every -- all the bodies that were there; correct?21

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal - Mr Faal - it looks like this is an area22

where you have to get straight to your point because -- unless you're disputing that23

she'd gone to (Redacted) to look for (Redacted).24

MR FAAL:  Mr President, we are not contesting that at all.  Our point is we are25
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trying to inquire from the witness how much time she spent looking at the bodies that1

were there, with a view to knowing how much information she was able to glean2

from what she saw there, and I think that it would be very relevant later.3

PRESIDING JUDGE EBOE-OSUJI:  That is the point you can go to straight.4

MR FAAL:  Yes.5

PRESIDING JUDGE EBOE-OSUJI:  But dragging her through what I do not believe6

the Defence has disputed was a very distressing experience for her I don't know how7

that advances the case, but there are ways you can make the point without some of8

those things.9

MR FAAL:  Much obliged, Mr President.  I'll do my utmost to.10

Q.   So, Madam Witness, you would agree with me that you spent a bit of time11

searching through the bodies in order to find whether (Redacted) was there or not;12

correct?13

A.   Yes.14

Q.   You also searched the (Redacted), didn't you?15

A.   Yes.16

Q.   You looked at the legs and feet of the bodies you found there, did you?17

A.   When you're examining somebody's body you take the time to do so, and when18

I was looking at those bodies I saw that there was (Redacted).19

Q. And you said in your earlier testimony that the (Redacted)was - or the (Redacted)20

was - on the (Redacted) of the Kalenjins; right?21

A. Yes, and what is more I saw with my own eyes the moment when they were22

(Redacted) on them.23

Q.   Apart from (Redacted), did you notice anything else on the bodies of these24

people; of these dead bodies?25
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A.   Yes.1

Q.   So in effect, correct me if I am wrong, besides (Redacted), you did not notice2

anything on these bodies?  Is that your testimony?3

MR STEYNBERG:  With respect, your Honour, that's exactly contrary to what she's4

just said.  She was asked in the previous question, "Apart from (Redacted), did you5

notice anything else on the bodies of these people?", and the answer was, "Yes."6

MR FAAL:  That's why I tried to clarify, Mr President, and I asked whether this is7

what she is saying.  If that is not what she is saying, the witness is able to take good8

care of herself.  She would say it.  I am being -- trying to be fair to the witness, but I9

can rephrase the question perhaps.10

PRESIDING JUDGE EBOE-OSUJI:  It's not just about also trying to clarify the11

witness's answers, but also a matter of efficiency so that we can't stay here all year12

cross-examining this witness.  If she has given an answer, you just need to take it13

from there and move forward.14

MR FAAL:  Yes, Mr President.  I mean, this is an important point for us and that's15

why I'm taking baby steps to get to the point.  I apologise if it is being unnecessarily16

slow getting there, but please indulge with me.17

Q.   Madam Witness, apart from the (Redacted) of the bodies, you did not notice18

anything else on these bodies, did you?19

MR STEYNBERG:  Your Honour, I must renew my objection.  He's putting --20

PRESIDING JUDGE EBOE-OSUJI:  Objection is --21

MR STEYNBERG:  He can't --22

PRESIDING JUDGE EBOE-OSUJI:  Objection is sustained.23

MR FAAL:24

Q.   Apart from the (Redacted) of the victims, what else did you notice on these25
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bodies?1

A.   Yes.2

Q.   Madam Witness, the question was whether, apart from that (Redacted),3

did you notice anything else on these bodies?4

A.   I said "Yes."  I saw that there was lime on their faces and on their legs.5

Q.   And as a result you believed that these are the Kalenjins you saw at (Redacted)6

(Redacted); correct?7

A. I didn't say that those who had been killed were those who had been at8

(Redacted).  I said that at (Redacted) I recognised the bodies of the victims because9

there were signs, one identifying Kalenjin bodies and another for the Kikuyu bodies,10

and I didn't say that those were the victims who had been at (Redacted)11

(Redacted).12

Q.   That is very clear.  Then I'll -- I'll leave that point and I'll move on.  Now let's13

talk about (Redacted).  You told this Court earlier that he was your friend.  Is that14

really true, Madam Witness?15

A.   Please explain what you mean by this question.  In what context are you using16

the term "friend"?17

Q.   Just bear with me a second.  Let me -- Madam Witness, I did not choose to use18

the word "friend" because I do not know your relationship with (Redacted).  I can19

only go by what you told this Court.20

Mr President, I refer to the transcript of 19 September, page 27 and 28, specifically21

page 28, line 2, where the witness said, and I quote, "We continued to be friends and22

even when my ...", then dash dash, "... when for example (Redacted) was burnt down,23

we still spoke.  We spoke during that night," unquote.  Those were your words,24

Madam Witness.  So the question is:  Was (Redacted) truly your friend?25
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A.   He was a friend, but not a friend with -- with a physical proximity to me.1

Q.   Madam Witness, you testified that (Redacted).  Is that really2

true?3

A.   Yes.4

Q.   You told the Court that you even (Redacted).  Is that also true?5

A.   Yes.6

Q.   And, Madam Witness, (Redacted)7

(Redacted); is that correct?8

A.   Yes.9

Q.   Madam Witness, you want this Court to believe that this is the same (Redacted)10

that you saw at the meetings.  Is that your testimony?11

A.   Yes.12

PRESIDING JUDGE EBOE-OSUJI:  Just so the record is clear, when you say "the13

meetings" you mean the meetings in (Redacted) home?14

MR FAAL:  Thank you very much for that clarification.15

PRESIDING JUDGE EBOE-OSUJI:  You can put it.16

MR FAAL: I will.17

Q.   So, Madam Witness, this is the same (Redacted) you claim to have18

seen at the meetings at (Redacted) correct?19

A.   Yes, I saw (Redacted).20

Q.   And, Madam Witness, having seen him in these alleged meetings, you21

(Redacted); is that right?22

A. Yes.23

Q.   I will now move on to something else.  Madam Witness, you told the Court24

that you went to the church at 2 a.m., which would be on 1 January 2008.  Do you25
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remember that?1

A.   Yes.2

Q.   Madam Witness, I put it to you that this is incorrect.  You went to the3

court -- to the church at (Redacted) on 31 December 2007.  What do you say to that?4

A.   That is your version.  I went there and it was at 2 a.m.5

Q. Madam Witness, I have a witness who says that you went to the church at (Redacted)6

on 31 December 2007.  Would you say that that witness is not speaking the truth?7

MR STEYNBERG:  Would my learned friend mind putting the name of the witness?8

MR FAAL:  I mind not to put the name of the witness at this stage.9

Mr President, I think the witness is gesturing to talk to you.10

THE WITNESS:  (Interpretation)  Mr President, I would like him to tell me that11

name because we are in closed session.  I tell him the names when he asks for them,12

so I would also like him to say that person's name.13

MR FAAL: Mr President, if you would allow me, I will get to the name in maybe14

10/15 minutes.  It's part of our strategy not to disclose the name at the moment and it15

is absolutely important for us that we do not.  For now, we are putting to the witness16

what is the allegation.  We would come to the name at a later stage, but I promise17

that we will get to the name.18

PRESIDING JUDGE EBOE-OSUJI:  One minute.  One second.  I want to look at the19

question again.20

(Trial Chamber confers)21

PRESIDING JUDGE EBOE-OSUJI:  All right.22

Madam, the question now is about the time you went to -- to the church and you've23

indicated the time, and the Prosecution (sic) is saying that they have a witness who24

will say you went at a different time.25

ICC-01/09-01/11-T-42-Red-ENG WT 04-10-2013 25/117 WN TICC-01/09-01/11-T-42-Red2-ENG WT 04-10-2013 25/117 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0536

04.10.2013 Page 26

MR STEYNBERG:  Sorry, the Defence, your Honour.1

PRESIDING JUDGE EBOE-OSUJI:  Sorry, the Defence.  The Defence counsel is2

saying you have -- they have a witness who will come and say you went to the church3

at a different time.  Right now, it's about the time.  What is required of you now is4

to react to that particular allegation.  At this stage, we don't have to have the name.5

The Defence counsel will get to the name eventually, but now just answer the6

question that, if there is a witness who comes later to say that you went at a different7

time, would you say that witness is lying, or mistaken, or is correct?  You can answer8

the question.9

THE WITNESS:  (Interpretation)  It is a lie.  No woman spent the night there at10

home.  We were all at the church.  We spent the night outside.  And let me add11

this:  Why did we bring mattresses?  Why did I bring a mattress if I had arrived at12

(Redacted) Why would I have brought the mattress?13

MR FAAL:  I am satisfied with that answer.  May I proceed, Mr President?  Thank14

you very much.15

Q.   I also have evidence saying that that 31 December you spent the night at the16

church hungry.  You did not eat well and you did not go for a (Redacted).  What do17

you say to that?18

A.   Can you kindly repeat that question, please?  I did not quite understand you.19

Q.   The question is:  On the night of the 31st, you did not eat well at all?  You did20

not go - you did not attend - any (Redacted) place?21

A.   This is what I'm telling you.  I went there myself.  I have repeated that several22

times.  This is not something that I was told.  I saw it with my own eyes.23

Q.   Well, I put it to you that that night of December 31, you slept hungry, you did24

not (Redacted).  What do you say to that?25
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A.   I did not eat, and we separated from the others at night, after having spent the1

New Year.  And now you're asking me that question.  Who knows what was in my2

stomach in order to assert that I had not eaten?3

Q.   Madam Witness, is it your testimony that you had eaten and drank soft drinks4

(Redacted), or are you saying that you did not eat (Redacted)?  You were5

there for (Redacted) hours, after all.  That's what you told the Court.6

PRESIDING JUDGE EBOE-OSUJI:  Can you rephrase the question?7

MR FAAL:  Much obliged, Mr President.8

Q.   You told the Court earlier that you were at (Redacted)9

to which you were (Redacted).  You spent (Redacted) hours there.  Did you10

eat while you were there or did you not?11

A.   Yes.  After all, what is a (Redacted) all about?  People come (Redacted).12

Q.   Madam Witness, I am telling you that we have a witness who said you did not13

eat well the night before - which is 31 December - you woke up hungry and needing14

food to eat.  What do you say about that witness?15

A.   That is your own version.  I know that I ate.16

Q.   Would you say that that is a lie, what I said earlier?  Would you say it's a lie?17

PRESIDING JUDGE EBOE-OSUJI:  I think it's clear from her answer that she doesn't18

agree with that proposition.  You should move on.19

MR FAAL:  Thank you, Mr President.20

Q.   When you were being questioned by Mr Kigen, you told the Court that it was a21

lie that there was a peace meeting between Kikuyus and Kalenjins, either from 31st to22

5th -- 31 December to 5 January.  You said it's a lie that there was a meeting between23

Kikuyus and Kalenjins.  Do you remember that?24

A.   Yes.25

ICC-01/09-01/11-T-42-Red-ENG WT 04-10-2013 27/117 WN TICC-01/09-01/11-T-42-Red2-ENG WT 04-10-2013 27/117 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0536

04.10.2013 Page 28

Q.   And do you still maintain that testimony, that it is a lie, there was no meeting1

between Kikuyus and Kalenjins at that time?2

A.   During that time, which Kikuyu person could meet with a Kalenjin to discuss,3

with all the pain that was there?  Isn't that a lie to mislead the Court?  And if you4

know that there was a meeting on that day, then tell us.5

Q.   Madam Witness, during the attack -- during the attack at the Kiambaa church,6

were you beaten at all?7

A.   I was not beaten.8

Q.   What if I present evidence before this Court suggesting that you were beaten?9

Would you say that that evidence is false?  Would you say that the person who10

provided that is a liar?11

A.   Yes.  I was not beaten.  I did not go to the hospital, (Redacted)12

(Redacted)13

Q.   Madam Witness, yesterday I asked you whether you received any aid from any14

charity groups, and you told the Court that the only aid you received was from the15

Ministry of Agriculture, from IOM, and one time at the showground where you16

received a few cups of rice.  Do you recall that?17

A.   Yes.18

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal.19

MR FAAL:  Yes, Mr President?20

PRESIDING JUDGE EBOE-OSUJI:  You will of course be putting to the witness the21

name of your witness who will be coming to testify to a different time when she went22

to the church.  You still have to do that.23

MR FAAL:  Mr President, in five minutes' time, or even less, you would see24

something.  And please bear with me, Mr President.25
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PRESIDING JUDGE EBOE-OSUJI:  I'm just reminding you that it's something -- a1

promise you have, you must keep.2

MR FAAL:  Much obliged, Mr President.3

Q.   And Madam Witness, is it your testimony that you did not receive any4

assistance from any charity organisation, apart from those you've listed?5

A.   Can you explain to me what a charity organisation is?  You know, I really don't6

know what that means.7

Q.   The question, Madam Witness, is whether you have received any gifts from8

organisations as a demonstration of empathy or sympathy for your situation at the9

time.10

A.   I have said that I could have received one kilogram of rice or a cup of sugar, and11

where I really got a great deal of things was when I got some items from the Ministry12

of Agriculture and from the IOM.13

Q.   So, Madam Witness, what would you say if I tell you that all these six items14

which you said are lies were told to me by one person?  Would you say that that one15

person is a super-liar?16

MR STEYNBERG:  Your Honour, I must once again object, because the manner in17

which these questions are being put is unfair and it's unfair because the pretence18

which is being put to this witness is that these -- these words are being said by a third19

person, when I'm pretty sure that that --20

MR FAAL:  I object at this stage because this is -- this is unbelievable what is21

happening now.22

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, we need to be careful with making23

arguments on the evidence in front of the witness.24

MR FAAL:  Mr President, may I proceed, please?25
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Q.   Would you say that the person who told us all these things is a super-liar?1

Who you say that?2

A.   Yes.  I have told you what I received.  Apart from that, it is up to you to3

explain to the Court, because I can explain what I received and what I did not receive,4

but you have said that I wasn't correct about what I said.  Yet I (Redacted)5

house.  Furthermore, I received an amount of (Redacted)6

Q.   Madam Witness --7

MR NDERITU:  Sorry.  Mr President, your Honours, I think the answer to the last8

question by the witness did not start with a "Yes."  What I heard was a "No."9

PRESIDING JUDGE EBOE-OSUJI:  I did hear "Hapana."  Is that what you mean?10

MR NDERITU:  Yes.  What I heard was "hapana," not "ndiyo."11

PRESIDING JUDGE EBOE-OSUJI:  It looks like this is a matter that needs to be taken12

again, Counsel.13

MR FAAL:14

Q.   Madam Witness, the question I had asked --15

PRESIDING JUDGE EBOE-OSUJI:  Why don't you do this?  You have, up until now,16

put a series of propositions to the witness, including - I don't know if that was the17

beginning - including a contradictory time of her attendance at the church and other18

matters.  If the idea is that they all came from one witness, it might help if you19

itemised those and then put it back to the witness so we are clear.20

MR FAAL:  Thank you, Mr President.21

Q.   Madam Witness, we have this one witness who told us you went to the church22

(Redacted) on 31 December 2007, that you did not eat well on 31 December 2007,23

which means therefore you did not go to (Redacted), that -- that there24

was a peace meeting at -- at Kiambaa between Kikuyus and Kalenjins, and that you25
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were beaten during the attacks, and that you have received charity from other1

organisations.  Would you say that this witness is a super-liar?2

A.   Absolutely.3

Q.   If that witness were to testify before this Court, would you say to the Court not4

to believe any word the witness says?5

A.   Yes, because I know that those are lies.6

MR FAAL:  Mr President, we have asked who that witness is and the witness before7

you has asked who that witness is.8

(Redacted)9

(Redacted)10

(Redacted)11

I'll move on, Mr President.  It appears there's no answer.  I'll just move on.12

MR STEYNBERG:  The witness was about to answer, I believe.13

MR FAAL:  Mr President, I would wish to show a video that was recorded --14

MR STEYNBERG:  I beg your pardon, your Honours.  The witness was about to15

give an answer.16

PRESIDING JUDGE EBOE-OSUJI:  Well (indiscernible) that's true.  That's the point17

we are trying to get at.18

Madam, the Prosecutor is saying that all this information -- sorry, the Defence is19

saying that all this information he put to you was in fact something you had said at20

some point.  The question is:  Do you have any answer for him to that?  It looks21

like you were beginning to say something.22

THE WITNESS:  (Interpretation)  I would like to ask the Court to tell me when did23

I meet with him to discuss all these things, because there are certain things that24

become clearer by themselves?25
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PRESIDING JUDGE EBOE-OSUJI:  And that was, in fact, the objection I thought the1

Prosecution was going to make.2

Defence counsel, you need to put to the witness the contradictions while the witness3

is on the stand.4

MR FAAL:  Yes, Mr President.  In view of the time, perhaps we might go for lunch,5

or for break -- for a break?6

PRESIDING JUDGE EBOE-OSUJI: The morning break.7

MR FAAL:  The morning break.8

PRESIDING JUDGE EBOE-OSUJI:  Yes, we will take the morning break and when9

we come back you will put those contradictions to the witness.10

MR FAAL:  Thank you, Mr President.  Thank you.11

PRESIDING JUDGE EBOE-OSUJI:  We'll let the witness out first and then we'll come12

back.13

MR FAAL:  Thank you.14

PRESIDING JUDGE EBOE-OSUJI:  We will adjourn.15

(Closed session at 11.00 a.m.) Reclassified into open session16

THE COURT OFFICER:  We are in closed session, your Honour.17

PRESIDING JUDGE EBOE-OSUJI:  The witness will be excused and then we will rise18

after that.19

(The witness stands down)20

PRESIDING JUDGE EBOE-OSUJI:  The Court will rise.21

THE COURT OFFICER:  All rise.22

(Recess taken at 11.01 a.m.)23

(Upon resuming in private session at 11.37 a.m.) Reclassified into open session24

THE COURT USHER:  All rise.25
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Please be seated.1

THE COURT OFFICER:  Your Honour, we are in private session.2

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.3

Before we bring the witness in, a few things that happened we need to be careful4

about, both sides.  The Prosecutor's intervention at the time to argue, beginning to5

suggest that -- maybe that the question was leading to suggest that a third party was6

the source of the -- any contradictions when it may not be, that was not correct.7

And also on the side of the Defence I do not recall what the transcript actually says,8

but it would not have been fair to the witness if words were said to the effect that9

another person will be called - another witness will be called - to testify.  As I'm10

saying, I'm not sure.  I haven't looked at the transcript, what it says, but if that were11

the suggestion that would also not have been fair to the witness.12

I thought I should say that.13

MR FAAL:  Mr President, I certainly did not have any intention of misleading the14

witness.  What I was trying to suggest is that there is a witness, and I did not want it15

to be so obvious to the witness that (Redacted).  Otherwise, I would not have been16

able to elicit the evidence I wanted to.17

PRESIDING JUDGE EBOE-OSUJI:  It's something that -- you know, it's one of those18

times advocates need to be careful when, you know, one begins to suggest something19

versus, you know, playing it, you know, close to the line.20

MR FAAL:  Yes.21

PRESIDING JUDGE EBOE-OSUJI:  But what I'm saying -- we don't want to belabour22

the point.  It's if the suggestion was in clear terms that a third person was coming as23

a witness, that's not fair and wouldn't have been fair to the witness.  We'll leave it at24

that.25
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MR FAAL:  Thank you, Mr President.1

PRESIDING JUDGE EBOE-OSUJI:  It's not a reprimand.  We are just trying to make2

sure we get the rules of the road early on in the case.3

MR FAAL:  Much obliged, Mr President, and if I have crossed the line I apologise4

sincerely.5

PRESIDING JUDGE EBOE-OSUJI:  I'm not sure.  I haven't said that.  I'm saying I6

didn't know what --7

MR FAAL:  Thank you.  Thank you, Mr President.8

PRESIDING JUDGE EBOE-OSUJI: -- what's on the record.9

MR FAAL:  Thank you.10

PRESIDING JUDGE EBOE-OSUJI:  Court officer, we will bring down the shade now11

and get the witness in.  Thank you.12

MR FAAL:  Perhaps, Mr President, before the witness comes, may I just also indicate13

that we have other witnesses who would also testify about these issues.  Thank you.14

MR KHAN:  And, your Honour, while that's being done, perhaps with the Court's15

leave I wanted to ensure that there was no discourtesy intended.  Do we have leave16

of the Court that, if a member of the team wishes to leave the courtroom, they can17

simply bow and leave?  Is that all right?18

PRESIDING JUDGE EBOE-OSUJI:  Certainly, as long as the coming and going is not19

disruptive.20

MR KHAN:  I'm grateful.  I'm grateful, your Honours.21

(Closed session at 11.40 a.m.) Reclassified into open session22

THE COURT OFFICER:  We are in closed session, your Honour.23

PRESIDING JUDGE EBOE-OSUJI:  Please bring in the witness, thank you.24

MR FAAL:  And Mr President --25
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(The witness enters the courtroom)1

PRESIDING JUDGE EBOE-OSUJI:  What the court officer had indicated in relation to2

Mr Khan's last intervention is that there is some concern if we are in closed or private3

session with movements in and out of the courtroom during closed or private session.4

So let's keep that in mind, thank you.5

Welcome back, Madam.6

MR FAAL:  Mr --7

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal?8

MR FAAL:  Mr President, before the break I had promised that we would make our9

best endeavours to get you a third binder.  Unfortunately, that was not possible in10

view of the number of the documents.  We sincerely apologise for the inconvenience.11

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.12

MR FAAL:  Thank you very much, Mr President.13

PRESIDING JUDGE EBOE-OSUJI:  Private session, please.14

(Private session at 11.43 a.m.) Reclassified into open session15

THE COURT OFFICER:  We are in private session, your Honour.16

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  Mr Faal.17

MR FAAL:  Thank you very much, Mr President.18

Q.   Madam Witness, welcome back.  Madam Witness, do you remember meeting a19

group called (Redacted) from (Redacted); do you remember20

that?  The meeting was in (Redacted).  Do you recall that?21

A.   No.22

Q.   Perhaps we can remind you of that meeting by playing a video.23

MR FAAL:  Court officer, can you kindly play video reference number24

KEN-D09-0018-0060, which is track 1.25
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PRESIDING JUDGE EBOE-OSUJI:  What date did you say?1

MR FAAL:  The date of the video is (Redacted).2

PRESIDING JUDGE EBOE-OSUJI:  And the meeting with the (Redacted)3

(Redacted)4

MR FAAL:  Yes.5

PRESIDING JUDGE EBOE-OSUJI:  What date?6

MR FAAL:  That same date, (Redacted).7

PRESIDING JUDGE EBOE-OSUJI:  Right.  Maybe you need to put back the8

question because the transcript seems to say (Redacted).9

MR FAAL:  Transposition.10

Q.   The date I mentioned for your meeting with the (Redacted) at11

(Redacted) was on (Redacted).  Do you remember that meeting?12

A.   We were talking about 2008.  You asked me the question talking about the date13

of the (Redacted).  When we went back to our compounds, there were meetings.14

Q.   Among those meetings, do you remember meeting a group, a charity group,15

called (Redacted)?  This is (Redacted); do you recall meeting16

them on (Redacted)?  Do you recall that meeting?17

A.   When we went back to our compound, there were several groups.  Nobody18

said which groups they were.  What I would say is it was to free ourselves of the19

bitterness inside us, and yes, we did meet several groups.20

MR FAAL:  I would now play a video, and you would look and see whether you21

recognise (Redacted) in this video.22

Court officer, could you kindly play KEN-D009-0018-0060, which is track 1.  We just23

start it and then we'll pause it and move it to time stamp 9 --24

PRESIDING JUDGE EBOE-OSUJI:  The court officer, the security should be told that25
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members of the gallery should not try and see around the box, who is in it.  You1

don't have to do it now.  I saw some two people who came looking around, craning2

their necks to see if they could see who was on the witness stand.  The security3

should prevent that from happening.4

THE COURT OFFICER:  Mr President, security has been informed, and they are5

informed that nobody is to enter the public gallery, just to search for people or do any6

activities that are not allowed during the public -- in the public gallery.  Security has7

been informed, and if need be, a further report can be submitted to the Chamber.8

Thank you.9

PRESIDING JUDGE EBOE-OSUJI:  There is no need for further report.  That's all10

right.11

MR STEYNBERG:  Sorry, your Honour, before my learned friend continues - it's12

nothing to do with him - I just wonder, are we sure that the video which is being13

shown now, will this video be visible to the members of the gallery?14

THE COURT OFFICER:  Your Honour, we are in private session, so as long as we15

are in private session, everything, all documents, all videos, all items that are shown,16

are only shown inside the courtroom to the people that are here inside the courtroom.17

There is no broadcast of anything whatsoever to the public gallery or to the outside18

world.19

MR FAAL:  May I proceed, Mr President?20

PRESIDING JUDGE EBOE-OSUJI:  Yes.21

MR FAAL:  May I ask court officer to play video KEN-D09-0018-0060, play the track22

1, please.  Just at the -- just briefly at the start, then we pause it.23

(Viewing of the video excerpt KEN-D09-0018-0060)24

MR FAAL:  Please start again.25
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THE COURT OFFICER:  Apologies, Mr President.  We are going to play the video1

again in just one second.2

(Viewing of the video excerpt KEN-D09-0018-0060)3

MR FAAL:  Thank you very much, court officer.  May we now move the video to4

time stamp 9.12, 9 minutes 12 seconds.  And, Mr President, what we are about to see5

is (Redacted), appearing on the video talking about what happened in Kiambaa6

and (Redacted).  I have provided a transcript of the record, and7

the transcript is contained in KEN-D09-0018-0071, and it would be lines 50 to 55 of the8

transcript, but let's play the video first.9

PRESIDING JUDGE EBOE-OSUJI:  Is it in the bundle you --10

MR FAAL:  Yes.11

PRESIDING JUDGE EBOE-OSUJI:  What tab?12

MR FAAL:  It should be tab 39, I believe.  Tab 39 under B, 39B.13

Please play time stamp 9.12 to 11.56, and as soon as the first image of the witness14

comes up, please pause it, let me ask the question.  Thank you.15

(Viewing of the video excerpt KEN-D09-0018-0071)16

MR FAAL: Just continue playing, please.17

(Viewing of the video excerpt KEN-D09-0018-0071)18

MR FAAL:19

Q.   Madam Witness, do you recall that the images depicted on this video are, in fact,20

in Kiambaa at the site of the church, where the church was located?21

A. Yes.  I can see the cemetery.  Yes.  That's the fence, but I don't know where it22

is.23

Q.   I don't understand your response.  This transcript reads, "I can see the24

cemetery.  Yes.  That's the -- don't know where it is."  That is what I can read from25
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the transcript.  Could you clarify?1

PRESIDING JUDGE EBOE-OSUJI:  I did hear "that's the fence."2

MR FAAL:  "That's the fence"?3

PRESIDING JUDGE EBOE-OSUJI:  I thought I heard that but maybe she should4

repeat her answer.5

MR FAAL:  Yes, please.6

Q.   Madam Witness, do you recognise the scenes you have seen as being Kiambaa,7

the site where the church was located?8

A.   Yes.9

Q.   Could you kindly move it to (Redacted)10

(Viewing of the video excerpt KEN-D09-0018-0071)11

MR FAAL:  Pause it, please.12

Q.   Madam Witness, do you recognise this person?13

A.   Yes. (Redacted)14

MR FAAL:  Court officer, could you now play the video so we hear (Redacted)in15

the video?16

(Viewing of the video excerpt KEN-D09-0018-0071)17

MR FAAL:  Could you please pause it at this point?18

Q. Madam Witness, would you agree that this is (Redacted) story about what19

happened in Kiambaa?  The question is:  Is it (Redacted) story about Kiambaa?20

Limited question.21

(Redacted)22

(Redacted)23

(Redacted)24

PRESIDING JUDGE EBOE-OSUJI:  Madam, at this stage the question the lawyer had25
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asked was simply whether (Redacted) story of what happened in Kiambaa.1

We can just answer that and then let's see what other question he asks you.  Can you2

simply answer that question then?  Is that (Redacted) the story of what happened in3

Kiambaa; (Redacted) story to (Redacted)?4

THE WITNESS:  (Interpretation)  Yes.5

MR FAAL:6

Q.   And do you now -- do you now recall (Redacted) in the video?  I am7

now quoting from the excerpt of the transcript, specifically from lines 50 to 55, and8

this is the translation of what you said, "(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted). Did you hear (Redacted) that on the video?14

A.   Yes.15

Q.   And I continue, (Redacted)16

(Redacted)17

(Redacted)18

(Redacted). Did you hear (Redacted) that on the video?19

A.   (No interpretation)20

MR FAAL:  I'll move on, Mr President.  Could you --21

PRESIDING JUDGE EBOE-OSUJI:  What was the answer?22

MR FAAL:  The answer that I heard, Mr President, was "ndiyo," meaning yes, but if23

your Honour wishes I can put the question to the witness again?24

MR STEYNBERG:  Your Honour, I can confirm that I also heard the word "ndiyo,"25
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but the problem is my learned friend didn't give the opportunity for the interpreter to1

interpret before he continued.2

MR FAAL:  I apologise for butting in too quickly.3

PRESIDING JUDGE EBOE-OSUJI:  Maybe I'm not --4

MR STEYNBERG:  May I just at this stage inquire whether my learned friend is5

going to give the witness an opportunity to explain herself at some stage?6

PRESIDING JUDGE EBOE-OSUJI:  Wait a minute.  I'm having some technical7

difficulties.  I cannot hear the interpretation.  I can hear somebody else's.8

Well, let's proceed.  If I continue to have a difficulty, I will let you know.9

MR FAAL:  Thank you, Mr President. Should I just proceed on to the next10

question?11

PRESIDING JUDGE EBOE-OSUJI:  Yes.12

MR FAAL:  Thank you, Mr President.13

Court officer, could you kindly play the video again from (Redacted) please?14

(Viewing of the video excerpt KEN-D09-0018-0071)15

MR FAAL:  Thank you very much, court officer.16

Q.   And I read the translation.  It says as follows, (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

Did you hear (Redacted) say that in the video, Madam Witness?3

A.   Yes.  Can you give me the chance to explain (Redacted)?4

Q.   Madam Witness, we have heard what you testified in this Court.  We have5

heard what you said (Redacted).6

PRESIDING JUDGE EBOE-OSUJI:  No, Counsel, one second.  One second.7

Madam, go ahead and explain (Redacted).8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

PRESIDING JUDGE EBOE-OSUJI:  Counsel, please proceed.22

MR FAAL:  I beg your pardon, Mr President.  Let me just consult.23

Court officer, could you kindly move the video to time stamp (Redacted) and stop it24

when it reaches (Redacted)?25
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(Viewing of the video excerpt KEN-D09-0018-0071)1

MR FAAL:2

Q.   Madam Witness, do you confirm that, while (Redacted), you were3

(Redacted) at the exact spot where the Kiambaa church was?  Could you confirm that?4

A.   Yes.  I can even do -- go further.5

Q.   Do you recall, after seeing this video, did you (Redacted) the following?6

And quoting from paragraphs 152 to 159 of the -- of the transcript, and it is contained7

in document -- at page 74, or page 6 of the transcript, and it says as follows: (Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

Excuse me, (Redacted)-- (Redacted) is the -- the phonetic is put19

because the interpreter could not get the full word. (Redacted)20

(Redacted)21

(Redacted)22

Do you remember, having seen the video, (Redacted) this on the video? Do you23

remember that?  Do you agree that this is what (Redacted) the video?24

A.   (No interpretation)25
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MR FAAL:  Yes, there is no interpretation coming through, Mr President.1

THE INTERPRETER:  From the interpreters, the interpretation has to be concluded2

before the witness starts her answer.  Otherwise, there is overlapping.3

PRESIDING JUDGE EBOE-OSUJI:  Okay, Madam, can you start again and try to4

remember what was said, and also try to keep your answers short, if you can, if it is5

possible.6

Counsel, can you repeat the question?7

MR FAAL:8

Q.   The question is:  I have just read out a paragraph which is a translation of what9

(Redacted) the video.  Do you agree that what I have read out is what (Redacted)10

the video?11

A.   Yes.  I admit that this is the case.  If you look at that video clip well, you will12

realise that (Redacted) different things.  We were not aware of the purpose of those13

(Redacted).  I went to (Redacted) and what I realised is that14

those people had been released.  In fact, one had to speak simply for the sake of15

speaking, and then return home.  If you show another video, you can hear what16

(Redacted), but what I was really feeling inside me, (Redacted) it.17

Q.   Madam, were you --18

(Redacted)19

(Redacted)20

(Redacted)21

A.   No.  I'm not angry. I'm happy, because I am alive, and thanks to God, I have22

been able to be brought right here and he is the All Mighty and I continue to praise23

him.24

PRESIDING JUDGE EBOE-OSUJI:  Counsel, you need to be fair to this witness.25
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The point about (Redacted), you might want to look at that text again, precisely what1

it says, the text of the transcript of the video.2

(Redacted)3

(Redacted)4

(Redacted)5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  Proceed.13

MR FAAL:  Thank you very much, Mr President.14

Q.   Madam Witness, you were not afraid (Redacted) that you were beaten,15

were you?16

A.   At that place, you (Redacted).  You can show other video17

clips, but let me ask you something.  If you go to Kenya, look for other video footage,18

and you will realise that (Redacted) different things, but I'm not afraid, I'm not bitter.  I'm19

happy because I know that I am revealing the secrets that I had in me to this Court.20

Q.   Madam --21

A.   I'm doing that because I know that I'm safe.22

THE INTERPRETER:  From the Swahili interpreter:  Your Honour, can Mr Faal wait23

for the interpretation to be concluded.24

THE WITNESS:  (Interpretation)  Yes, I can say that someone could spit on me at25

ICC-01/09-01/11-T-42-Red-ENG WT 04-10-2013 45/117 WN TICC-01/09-01/11-T-42-Red2-ENG WT 04-10-2013 45/117 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0536

04.10.2013 Page 46

that location. What happened? There were (Redacted) there and the person came and1

(Redacted).  We did not know his intention.  We had to (Redacted)2

(Redacted) and then they would let us go.  I was in the Kiambaa compound.  What3

would you have wanted me to do at that time?  Put yourself in my shoes.  Imagine4

that you are (Redacted).  Do you know the intention of the person5

(Redacted)?6

MR FAAL:7

Q.   Madam Witness, these were all (Redacted), weren't they?8

A.   No.  It was a mix of people.  I do remember very well there were (Redacted)9

neighbours and there was another one called (Redacted).  He was also there.  I'm10

not dreaming. (Redacted)11

PRESIDING JUDGE EBOE-OSUJI:  Okay.  We have to again keep in mind at all12

times the rule of the pause, and Madam, Madam Witness, also you need to listen to13

the interpretation in your -- coming out of your headphones and wait, give that pause14

we are talking about before you start, give little answers, stop, give some more15

answers again, stop.  The concern may be -- and then you said you had received16

some education but not a lot, so we want to be sure that the English - the bit of17

English you're able to understand - doesn't get in the way of interpretation so you18

start answering questions before interpretation kicks in.  I do not know if that is19

what is happening, but please listen to interpretation before you start answering,20

okay?21

MR STEYNBERG:  Your Honour, I beg your pardon.  If I may just make one22

observation, I notice that Mr Faal's microphone is also staying on throughout and23

I wonder if I could suggest that if he were to switch his microphone off when the24

witness is answering and then switch it on again before he puts the next question, that25
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might assist in avoiding any overlap.  I merely make the suggestion trying to assist1

the proceedings.2

PRESIDING JUDGE EBOE-OSUJI:  And that is a good suggestion, not for the3

practical -- the technical reasons.  I don't know that, but practically.  By the time you4

turn something on and off, it forces you that take the pause.5

MR FAAL:  Indeed, Mr President.  The only thing is it is so inconvenient because of6

the size of the table.  There is hardly any space, but I will endeavour to.7

Q.   Madam Witness, if you were so afraid, as you now suggest, why say (Redacted)8

(Redacted)9

A.   I am telling you that at that time -- well, if you look carefully, (Redacted)10

(Redacted).  There were many (Redacted).  If you look at all the video footage, you11

will realise that (Redacted) are different because (Redacted) of the underlying12

intention.  It was simply a matter of (Redacted) and moving on.  If you13

observe carefully, (Redacted) those questions after (Redacted) of work.  This14

means that when (Redacted) that account, (Redacted) really not (Redacted) very much15

importance to it. (Redacted).16

Secondly, (Redacted)17

(Redacted), what kind of truth or justice would (Redacted) had in18

Kenya?  That is why (Redacted) I didn't attach too much importance to this.19

Q.   Madam Witness, at the time you were (Redacted)20

(Redacted).  Do you want me to prove that to you?21

A.   (No audible response)22

MR FAAL:  Mr President, I did not hear a response.23

PRESIDING JUDGE EBOE-OSUJI:  Why don't you rephrase the question and put a24

straightforward proposition to the witness --25
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MR FAAL:  Very well, Mr President.1

PRESIDING JUDGE EBOE-OSUJI: -- instead of offering to prove something to her.2

MR FAAL:  Thank you, Mr President.3

Q.   Madam Witness, I put it to you that, as at the time you were (Redacted)4

(Redacted) all these other people (Redacted) were in prison.  What5

do you say to that?6

A.   I no longer remember when they were released.  What I know is that I simply7

found out that they had been released.  It was not my concern to know when they8

had been released, and you are aware that (Redacted)9

Q.   I am not aware of that, but Madam Witness correct me therefore if I am wrong10

that the issue of the release or otherwise of these people had no impact in what (Redacted)11

(Redacted) the camera, because (Redacted) they were in fact not released, but they12

were still in jail?13

A.   Let me explain myself.  I will repeat what I have said several times.  When14

(Redacted), the first thing is that I had to travel from Kiambaa and be15

away for (Redacted) because (Redacted).  Secondly, when I returned16

some time afterwards, the accused persons were brought back in a prison van.17

When they arrived, each of them was asked to position themselves at the location18

where they were at that time.  Shortly after (Redacted)19

(Redacted), and now you are asking me about the circumstances in which they were20

released. I do not know.  If someone is released, he can go and hide somewhere21

else.22

Q.   Madam Witness, what I said to you is that, as at the time (Redacted)23

this video at Kiambaa, (Redacted) these people were still in jail because (Redacted)24

(Redacted)?25
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PRESIDING JUDGE EBOE-OSUJI:   Why don't you roll to the video, Mr Faal.  Do1

not -- we should not belabour that point.  It's about (Redacted)2

(Redacted).  So if you have something that contradicts that, move to it and3

then we'll see.4

MR FAAL:  Thank you very much, Mr President.5

Could you, court officer, move the video to 15 -- just a moment.  Just a second.6

Could you move the video to (Redacted) and play it all the way to (Redacted)?7

(Viewing of the video excerpt KEN-D09-0018-0071)8

MR FAAL:  Thank you, court officer.9

Q.   Madam Witness, let me read out what is contained in the transcript of what10

(Redacted).11

PRESIDING JUDGE EBOE-OSUJI:  Where is it?12

MR FAAL:  It is on page 5 of the document.  The ERN number is 0073 and it is13

contained in paragraph 114, or line 114 to 120.  Could you find it, Mr President?14

PRESIDING JUDGE EBOE-OSUJI:  At page 5 of 14?15

MR FAAL:  Yes, please.16

Q.   And this is what it states and I read (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Redacted)2

Do you recall (Redacted) that in the video?3

A.   I told you that you could hear other versions - different versions - (Redacted).4

(Redacted) truth then.5

Q.   Madam Witness, and this person (Redacted) is in jail, are (Redacted)6

(Redacted)?7

A.   Why do you think (Redacted)8

speaking the truth.  Here I am saying the truth and (Redacted) his name.9

(Redacted) so that the people who were (Redacted) would10

go.11

PRESIDING JUDGE EBOE-OSUJI:  Okay, Madam, let's do it this way. In the12

transcript, counsel says in Swahili, that in the video (Redacted) at the point he last13

referred to, quote, (Redacted) Who is the man (Redacted)14

(Redacted) here, (Redacted) ?15

THE WITNESS:  (Interpretation)  If it was (Redacted)16

(Redacted)17

know (Redacted) and that is why (Redacted)18

(Redacted) the name.19

PRESIDING JUDGE EBOE-OSUJI: (Redacted)-- you are in court and we're in20

private session, can you give the name of the person (Redacted) when (Redacted)21

(Redacted)?  Who was the person22

(Redacted)23

(Redacted)24

(Redacted)25
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criminals.1

PRESIDING JUDGE EBOE-OSUJI:  All right.  You were here referring specifically to2

a man whom you said, (Redacted) Can you give us the name?3

THE WITNESS:  (Interpretation)  It was the group of (Redacted), but I couldn't (Redacted)4

(Redacted) would have harmed me, and that is why5

I decided (Redacted).  And (Redacted) say there were6

individuals, or persons. (Redacted) there was one, because (Redacted) want to run the risk of7

being harmed.  There was (Redacted).8

PRESIDING JUDGE EBOE-OSUJI:  And who (Redacted)that was (Redacted)9

when you (Redacted)?10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

PRESIDING JUDGE EBOE-OSUJI:  Are you saying one of those people you've17

mentioned, (Redacted), or did you mean one was18

(Redacted) at the time you were (Redacted)?19

THE WITNESS:  (Interpretation)  Yes.20

PRESIDING JUDGE EBOE-OSUJI: One of them was (Redacted)or all of them were (Redacted)21

at the time, to your knowledge?22

THE WITNESS:  (Interpretation) (Redacted), all of those people23

were (Redacted), and that is why I decided (Redacted)24

to this individual, this man.25

ICC-01/09-01/11-T-42-Red-ENG WT 04-10-2013 51/117 WN TICC-01/09-01/11-T-42-Red2-ENG WT 04-10-2013 51/117 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0536

04.10.2013 Page 52

PRESIDING JUDGE EBOE-OSUJI:  Thank you.1

MR KIGEN-KATWA:  With your permission, Mr President, the witness has used2

more than three times the word "pang'ang'a" in describing (Redacted)3

(Redacted). That word has not been translated in the transcript; I mean in some instances.4

PRESIDING JUDGE EBOE-OSUJI:  Do not give us the interpretation of that word5

now.  What I propose to do was ask her whether she had used that word.6

MR KIGEN-KATWA:  Mr President, that's okay with me.7

PRESIDING JUDGE EBOE-OSUJI:  What did you say it was?8

MR KIGEN-KATWA:  "pang'ang'a."9

PRESIDING JUDGE EBOE-OSUJI:  Madam, did you use the word "pang'ang'a" to10

describe (Redacted)11

THE WITNESS:  (Interpretation)  Yes.  It's to explain that it was of little12

importance to me, pang'ang'a or propaganda, and it was so that those people would13

go.14

MR FAAL:  Thank you, Mr President.  May I now ask that we move to track 2 of the15

video.16

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I hope you're making good time because17

you remember what I told you at the beginning of the day.  We want you to finish18

this witness today.19

MR FAAL:  Mr President, I also did indicate that I still have a lot of material to put to20

this witness.21

PRESIDING JUDGE EBOE-OSUJI:  You may have to select.  This is what litigation22

is about.  Sometimes we select our most powerful points and get to them.23

MR FAAL:  We would do our utmost, according to the directives of the Bench.24

PRESIDING JUDGE EBOE-OSUJI:  For the sake of efficiency in the administration of25
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justice.1

MR FAAL:  Much obliged, Mr President.  I have just been given the spelling of the2

word "pang'ang'a."  Perhaps for the correctness of the record, I could just read it out,3

if your Honour wishes.  It's P-A-N-G'-A-N-G'-A, pang'ang'a.  Thank you.  May4

I now ask that we move to track 2 of the video, please?  It's the same ERN number5

but there is a track 2, and could you play it from time stamp 1 hour 57 minutes to 26

hours five minutes.  I'm sorry -- yes.  One moment.7

(Redacted)8

(Viewing of the video excerpt KEN-D09-0018-0060)9

MR FAAL:10

Q. Madam Witness, do you recognise (Redacted) that video being called (Redacted)11

(Redacted) from a list to come and receive a bag of rice? Do you see that in the video?12

A.   Yes.  I recognise (Redacted).  But I have a question for you.13

Q.   Madam Witness, I ask the questions.  You don't ask me questions.14

PRESIDING JUDGE EBOE-OSUJI:  Witness, one second.  What is the point about15

that quote and unquote bag of rice?16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

PRESIDING JUDGE EBOE-OSUJI:   See, the reason I say that, in some places a bag22

of rice is very heavy.  For the record, what would you estimate the weight of what23

was just handed out?  The reason I say this is just so that we can hurry up and see24

whether we move on or whether we dwell on the point.25
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(Redacted)1

(Redacted)2

(Redacted)3

PRESIDING JUDGE EBOE-OSUJI:  Can you describe what it is you showed in terms4

of bag of rice, something a guy used -- a man used one hand to grab and hand over to5

somebody else?6

MR FAAL:  Yes, it is still rice in a bag.  I cannot guess how many kilos of rice are in7

that bag, but certainly this is more (Redacted).8

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.9

MR FAAL:  Thank you, Mr President.  May I proceed, Mr President?10

Could you move the video to --11

MR NDERITU:  Mr President, your Honours, I think the witness wishes to bring12

something to your attention.13

PRESIDING JUDGE EBOE-OSUJI:  All right.  Madam, go on.14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

PRESIDING JUDGE EBOE-OSUJI:   Counsel, let's move on.19

MR FAAL:   Thank you, Mr President.  May I ask that we move the video, still20

(Redacted)21

(Viewing of the video excerpt KEN-D09-0018-0060)22

MR FAAL:23

Q.   Madam Witness, do you recognise (Redacted) in that video (Redacted)24

(Redacted)?  I don't know what's in there.  Do you recognise (Redacted)25
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(Redacted)1

(Redacted)2

(Redacted)3

(Redacted)4

MR FAAL:  Thank you, Madam Witness.5

Mr President, may I ask that these videos be tendered into evidence.  The video as6

we have seen is relevant, it's probative of the issues.  The (Redacted) the7

video (Redacted) I ask that the8

videos be admitted into evidence.  Thank you, Mr President.9

PRESIDING JUDGE EBOE-OSUJI:  Any objection?10

MR STEYNBERG:  I have no objection to the video being admitted.  The transcript,11

I would have to have a look at the translation of it before I admit to that, but I have no12

objection if that would be put in as an MFI at this stage.13

MR FAAL:  Mr President, the witness has --14

THE INTERPRETER:  Overlapping speakers.15

(Redacted)16

(Redacted)17

PRESIDING JUDGE EBOE-OSUJI:  I think it's fair to admit the video.  We will18

admit the transcript as well, subject to the Prosecutor's own right to challenge the19

content.20

MR FAAL:  And in that situation, Mr President, may I humbly request that21

while -- when the Court assesses whatever was said, to bear in mind also that the22

(Redacted).  Thank you very much, Mr President.23

Q.   Madam Witness, you would admit that the group that you were meeting with24

in Kiambaa is not the IOM, and that place was also not the cathedral, would you?25

ICC-01/09-01/11-T-42-Red-ENG WT 04-10-2013 55/117 WN TICC-01/09-01/11-T-42-Red2-ENG WT 04-10-2013 55/117 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0536

04.10.2013 Page 56

(Redacted)1

(Redacted)2

(Redacted)3

THE INTERPRETER:  Could the witness be asked to repeat the last part of her4

answer, asks the Swahili interpreter.5

PRESIDING JUDGE EBOE-OSUJI:  Madam, the interpreters did not hear everything6

you said because, again, you were speaking too fast, you did not pause, as indicated.7

Mr Faal, I think before we proceed, so there is no confusion on the record, we should8

do the normal protocol of registering this evidence at this point on the record.9

MR FAAL:  Yes, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  In order to avoid confusion later when you're11

looking for them on the transcript.12

MR FAAL:  Much obliged, Mr President.13

THE COURT OFFICER:  Your Honour, video KEN-D09-0018-0060 will be attributed14

MFI reference marked for identification. MFI-T-D09-0006, will be referred to as Ruto15

Defence Exhibit number 6, and will be marked as confidential unless otherwise16

instructed, and that concerns the audio and video material that was shown.  If please17

advise if I need to attribute also an MFI or EVD number to the transcript that was18

related to this video.19

PRESIDING JUDGE EBOE-OSUJI:  They are not being MFI-ed.  They will be20

admitted straight in as exhibit, Defence, Ruto Defence exhibit in the next -- next in the21

series.22

THE COURT OFFICER:  Yes, your Honour.  Then I change the reference number.23

The video will be not -- will be referenced as EVD-T-D09-0006, Ruto Defence Exhibit24

number 6.  The questions remains for the transcript as well.25
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PRESIDING JUDGE EBOE-OSUJI:  Also, yes.1

THE COURT OFFICER:  Then the transcript, which is if I'm not mistaken referenced2

as KEN-D09-0018-0071, marked as confidential --3

MR FAAL:  69, please.4

THE COURT OFFICER:  Sorry, I start all over again.  So document5

KEN-D09-0018-0061?  69?  Document KEN-D09-0018-0069 marked as confidential,6

Ruto Defence Exhibit number 7, will be attributed reference EVD-T-D09-00007.7

MR FAAL:  And there is a second transcript for track 2 and I can read out the8

reference number for you if that would be of assistance?  It is KEN-D09-0018-0083.9

Thank you.10

THE COURT OFFICER:  And with the Chamber's approval this document, as11

referenced by counsel KEN-D09-0018-0083, will be attributed reference number12

EVD-T-00008 and will be referred to as Ruto Defence Exhibit number 8 and marked as13

confidential as well.14

PRESIDING JUDGE EBOE-OSUJI:  So Mr Faal - Mr Faal - the second transcript is15

also of the video?16

MR FAAL:  Yes, Mr President.17

PRESIDING JUDGE EBOE-OSUJI:  Very well.18

(Redacted)19

of your answer, was this: (Redacted)20

(Redacted)21

(Redacted). Is that the case?22

THE WITNESS:  (Interpretation)  Can you kindly repeat the question, please?23

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, can you ask the question?  She is24

looking at you to repeat the question.25
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MR FAAL:  Thank you very much, Mr President.1

Q. Madam Witness, I asked you that the scenes you have seen in this video (Redacted)2

(Redacted) anything there, or let me rephrase it:  Those people you saw there3

(Redacted) they were not IOM and that place was not the cathedral; is that4

correct?5

A.   I do not know whether it is at the cathedral, but I can say it is not at the6

cathedral because you said that this video was filmed in 2009.  At that time we were7

already back in our farms, but I will repeat one thing.  We received some small items,8

but the only substantive thing that I received which I cannot forget is the fertilisers9

and the seedlings; the fertiliser from the Ministry of Agriculture and the seeds from10

IOM.11

MR FAAL:  I will proceed, Mr President.12

Q.   We have -- you have talked a lot about (Redacted).  Madam Witness, I now ask13

you a few questions about that.  Let's start with 1992.  Do you recall telling this14

Court that while at (Redacted) ?  Do you recall15

that?16

A.   Yes, and I was (Redacted) daily basis.17

Q. Madam Witness, isn't it true that in 1992 you were only (Redacted) at (Redacted)18

(Redacted) there?  In 1992, you were only (Redacted) at (Redacted)19

(Redacted) there?20

A.   No, you are mistaken.21

Q.   And do you recall -- just excuse me for one minute, Mr President.  Madam22

Witness, do you recall telling this Court that (Redacted) and Mr Ruto23

participated in the funeral?  Do you recall that?24

A.(Redacted) ‘s (Redacted)?Are you referring to (Redacted)'s (Redacted), or the (Redacted) of25
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(Redacted)1

Q.   You now have the chance to say exactly what you wanted to say.  The2

transcript -- unfortunately, Mr President, I do not have the transcript reference3

immediately at hand, I would have given it to the witness, but I recall that it says,4

(Redacted)."  Perhaps if you are looking at the statement of the witness she5

mentioned a different person, so in all fairness to the witness I would just wish to6

allow her to state what she wanted to say. Who (Redacted) in 1992, or any other time,7

a lady in (Redacted) farm, in which you allege Mr Ruto was present and participated8

in the funeral?  Who is that person?9

A.   I did not say that it was in 1992.  I said that at one point the (Redacted) of10

(Redacted) and I saw Mr Ruto there at that time.  Please re-read your11

documents.12

Q.   Thank you very much, Madam Witness.  And do you recall the name of the13

lady who (Redacted) ?14

A.   Her name was (Redacted).15

Q.   Do you recall the full name?16

A.   (No interpretation)17

MR FAAL:  Mr President, I did not hear an interpretation of the answer.18

THE WITNESS:  (Interpretation)  No.19

MR FAAL:20

Q.   Would it be (Redacted) (sic)?21

A.   I do not know all her names.  All I know is that she was called (Redacted).22

PRESIDING JUDGE EBOE-OSUJI:  Counsel, you will need to spell the last name for23

the record, unless you've already given it to the court reporters.24

MR FAAL:  I will spell it, Mr President. (Redacted) is (Redacted) (sic).25
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Q.   Madam Witness, do you recall saying in paragraph 25 of your statement to the1

OTP that you think that at that time Ruto might have (Redacted) three times2

during the preparations for the funeral?  At that time, (Redacted)3

(Redacted).  Do you recall saying that to the Office of the Prosecutor?4

A.   Yes, and this was at the time of Nyayo.5

Q.   And by "Nyayo" you mean the regime of President Daniel Arap Kiprotich (sic)6

Moi; correct?  Toroitich Moi; correct?7

A.   Yes.8

MR FAAL:  Excuse me, Mr President, just one second.  Let me consult with my9

team.10

For the record, I would spell Daniel Toroitich Arap Moi.  Daniel is spelled as in the11

usual way, Toroitich is T-O-R-O-I-T-I-C-H, Arap A-R-A-P and Moi M-O-I.12

Q.Madam Witness,this (Redacted) that (Redacted),do you recall where she (Redacted)?13

Was it in (Redacted) farm? Was it in the (Redacted) farm? Was it in (Redacted)farm?14

A.   It was at (Redacted) farm.15

Q.   And would you recall that the funeral service was held at the (Redacted) in16

(Redacted)?17

A.   When the (Redacted), I do not know to which (Redacted) it18

was taken.  I have explained to you that I was a (Redacted). (Redacted) went to the19

(Redacted).  Regarding where the funeral service took place,20

I'm not in a position to tell you that.21

Q.   Madam Witness, you know that the (Redacted)'s family attended or used22

to attend that time, was the (Redacted) in (Redacted)?23

A.   Yes.24

Q.   And in your statement to the Prosecutor, you said that Mr Ruto was the25
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(Redacted) funeral.  Do you recall that?1

A.   Yes.2

Q.   Madam Witness, I would show you a funeral programme, and you would tell3

the Court whether that is the (Redacted) you were referring to.4

MR FAAL:  Court officer, could you kindly put up the screen document5

KEN-D09-0019-0025?  Kindly put that up the screen, please.6

PRESIDING JUDGE EBOE-OSUJI:  While that is being done, you have 15 minutes to7

lunch break.8

MR FAAL:  Thank you very much, Mr President, for the reminder.  And I think the9

document could be found in tab 20 of your binder.10

Mr President, I think I may have misled you with regard to the tab number.  Please11

bear with me two minutes -- one minute, let me find it.  I think, Mr President, that12

should be tab 19 and the ERN -- parent ERN number is KEN-D09-0019-0032.  And13

the funeral programme is, the ERN ends with 0056.  Could you put 0056 on the14

screen, please.15

Q.   Madam Witness, the --16

MR FAAL:  Mr President, the document we received, the original, is a bit faint.17

Perhaps it's due to the age of the document.  So we cannot provide anything clearer18

than what it is, unfortunately.19

Q.   So Madam Witness, please take a look at the top of the document.20

MR FAAL:  Mr President, it is this document looking like this.  It should be the last21

document after the series of pictures.22

PRESIDING JUDGE EBOE-OSUJI:  I see it now.23

MR FAAL:  Thank you very much, Mr President.24

Q. Madam Witness, take a look at the top of the document. You would see (Redacted)25
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(Redacted) is that right?1

A.   I see that.2

Q.   And on the second line, the last four words you would see Mrs (Redacted)3

and the last name, I believe should be (Redacted), but it doesn't seem legible in this4

document.  Do you see that name, Mrs (Redacted)?5

A.   Yes.6

Q.   And Madam Witness, if you look down, you would notice that this is indeed a7

funeral programme, is it not?8

MR FAAL:  Mr President, we have a translation of the funeral programme.  It is9

contained in KEN-D09-0019-0160.10

PRESIDING JUDGE EBOE-OSUJI:  And I also seem to notice that (Redacted) has a11

(Redacted) ending it.12

MR FAAL:  Yes.  Yes, I was going to correct the spelling, (Redacted) spelled13

(Redacted)14

Q.   And Madam Witness, you can -- from this document, could you confirm that15

this was indeed a funeral programme for Mrs (Redacted)?16

A.   Yes.17

Q.   And Madam Witness, if you look in the funeral programme, the list of speakers18

have been mentioned.  Could you see that?19

A.   I do not believe what is written here.  You have taken out the name of the20

person who was in charge there.  I am not blind.  I saw that person.21

Q.   Madam Witness, you would admit that the name of William Ruto is not22

contained in this document, would you?23

A.   I do not see that name but (Redacted).  That is why I'm24

telling you that I do not agree with what is written on this piece of paper.25
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Q.   Madam Witness, this event occurred in 1992.  I would show you the1

photographs and ask you whether you recognise them.2

MR FAAL:  So unfortunately, Mr President, I do not have the originals of the3

photographs right at hand because the material was sent over to me by way of e-mail4

so -- but when our witness testifies on this, we would have the originals in court.  I5

don't have them now at hand.6

PRESIDING JUDGE EBOE-OSUJI:   My point really -- my concern is the point you7

are pursuing here and how long you need to spend doing it.8

MR FAAL:  Mr President, we want to establish an obvious point, that this witness9

was not (Redacted) at (Redacted)'s. (Redacted), and she did10

not give a true account of what actually happened and whether or not Mr Ruto had11

anything to do with that.  She just said all this, in our view, to try to bolster her12

credibility, but we are saying that the account is not true.13

PRESIDING JUDGE EBOE-OSUJI:  What I'm asking -- you can -- I'm not stopping14

you from pursuing that inquiry but are you saying that the photos will establish that15

point?16

MR FAAL:  The photos would establish the date of the event, and it is, according to17

how she described it, and then we would ask questions thereafter.  The DP, Mr Ruto,18

is not in any of the photographs, and more so, Mr Ruto was 20 something years old at19

the time and was in university and not Minister of Agriculture.20

PRESIDING JUDGE EBOE-OSUJI:  Are you not better off putting those propositions21

to the witness?22

MR FAAL:  Mr President, the problem I have is that the funeral programme does not23

state a date.  It's something that was just distributed during the event.  But the24

photos have a date.25
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PRESIDING JUDGE EBOE-OSUJI:  Go on, then.1

MR FAAL:  Thank you very much, Mr President.2

PRESIDING JUDGE EBOE-OSUJI:  We have five minutes to lunch break.3

MR STEYNBERG:  Your Honour, if it assists, I can see that these photographs have a4

date '92, which appears to refer to the year 1992.  If my learned friend wants to put it5

to the witness that he is in possession of photographs depicting a funeral apparently6

in 1992, we might save some time, subject to later establishing the authenticity.7

MR FAAL:  We will proceed accordingly.8

Q.   Madam Witness, I'll pass you a set of photographs.  Take a look at them and9

tell us whether this was the funeral you talked about.10

MR FAAL:  Court officer, kindly be of assistance.11

Q.   Take a look at the photographs and tell us whether this is the funeral you talked12

about.13

Madam Witness, is this the funeral you talked about?14

A.   Yes.15

Q.   And do you now recall that this funeral took place in 1992?16

A.   I do not believe so.  The first reason is this:  The war of 1992 took place before17

that (Redacted) died.  She was surprised.  That is why I'm telling you that I do not18

accept this.19

Q.   Madam Witness, I will show you another photograph showing -- at that20

time-let me rephrase. At that time, was (Redacted)-wasn't (Redacted)the (Redacted),21

(Redacted) -- (Redacted) for that matter?  Wasn't he the (Redacted)?22

A.   I do not remember very well.  That is why I told you this.  At the time of23

Nyayo, he was a (Redacted) and he was (Redacted).24

Q.   And --25
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PRESIDING JUDGE EBOE-OSUJI: Can you spell (Redacted), Counsel, for the record?1

MR FAAL: (Redacted)--2

PRESIDING JUDGE EBOE-OSUJI:  And (Redacted) as well?3

MR FAAL:  Yes. (Redacted).  It4

stands for (Redacted).5

Q.   And, Madam Witness, since you claim you (Redacted) at the6

time, do you recognise any of the people in the photographs?  Let me give them to7

you again.8

PRESIDING JUDGE EBOE-OSUJI:  Is this another --9

MR FAAL:  It's the same set of photographs, Mr President.  I just want the witness10

to identify any of the people in the photographs.11

PRESIDING JUDGE EBOE-OSUJI:  I thought she denied that these photos were12

those of (Redacted) she had testified to as having died?13

MR FAAL:  My understanding, Mr President, is different.  She did say that this is14

the funeral she talked about.  She disputes the date as being in 1992.15

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.16

MR FAAL:  Thank you.17

Q.   Do you recognise anybody in those photographs?18

A.   (No interpretation)19

Q.   Could you tell us who --20

A.   Yes.21

Q.   I beg your pardon.  Could you tell us who you recognise in the photographs22

and which photograph?23

A.   I can see Mr (Redacted).24

Q.   Could you identify the photograph, tell us the number of the photograph, the25
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last two numbers?1

A.   (Speaks English) 0032.2

MR FAAL:  Court officer, could you display that photograph on the screen please?3

THE WITNESS:  (Interpretation)  0032.4

PRESIDING JUDGE EBOE-OSUJI:  We will have to stop it there and continue after5

lunch.6

MR FAAL:  Much obliged.7

PRESIDING JUDGE EBOE-OSUJI:  Before I say that, do you intend to spend a lot of8

time on this photograph?9

MR FAAL:  No.  No, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  You just want to put it up on the screen?11

MR FAAL:  Yes.12

PRESIDING JUDGE EBOE-OSUJI:  Right.  Why don't we do that so that we have a13

logical wrap-up.14

MR FAAL:  Thank you very much, Mr President.15

Could you kindly put the photograph up on the screen, please, and enlarge it?16

Q.   And can you identify Mr (Redacted) in the photograph?  Do you agree that he17

is in fact the person in the middle with the (Redacted), looking on as the (Redacted)18

(Redacted) wearing a (Redacted) jacket, (Redacted) shirt and (Redacted) tie?19

A.   I will point to him.  I will show by pointing.20

Q. Could you count from the left, the person in the (Redacted) tie, and tell us which21

position he is? Count from the left. Is he the first person to the left with the (Redacted)22

tie?23

A.   (No interpretation)24

MR FAAL:  Mr President, I didn't get any interpretation.25
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THE WITNESS: (Interpretation) This one's his son.  The one with the (Redacted) tie,1

that's (Redacted). The other one I don't know and I'm just pointing (Redacted). I'm2

pointing to him.3

MR FAAL:4

Q. That would be the third person, counting (Redacted) as one? (Redacted), then next5

person in (Redacted) shirt and then the next person with the tie that would be (Redacted); is6

that right?7

A.   Yes.8

MR FAAL:  Thank you very much, Mr President.  We could take a break from here.9

PRESIDING JUDGE EBOE-OSUJI:  We will rise.10

MR FAAL:   But perhaps before that I'll ask that these be put in evidence and then11

we'll get a number, but the number can be given after the break.12

PRESIDING JUDGE EBOE-OSUJI:  While the witness is being escorted, can we do13

that?14

MR FAAL:  Thank you very much, Mr President.15

PRESIDING JUDGE EBOE-OSUJI:  Oh, we don't have time?  All right.16

MR STEYNBERG:  I am sorry, your Honour.  I wonder if we might deal with these17

after the break, because only one has been identified and so --18

PRESIDING JUDGE EBOE-OSUJI:  We'll continue after the break.19

MR STEYNBERG:  Yes.20

PRESIDING JUDGE EBOE-OSUJI:  I understand we are out of time somehow.21

(Closed session at 1.35 p.m.) Reclassified into open session22

THE COURT OFFICER:  We are in closed session, your Honour.23

PRESIDING JUDGE EBOE-OSUJI:  You can escort the witness out.24

(The witness stands down)25
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PRESIDING JUDGE EBOE-OSUJI:  Court will rise.1

THE COURT OFFICER:  All rise.2

(Recess taken at 1.36 p.m.)3

(Upon resuming in private session at 3.10 p.m.) Reclassified into open session4

(The witness enters the courtroom)5

THE COURT USHER:  Please be seated.6

(Private session at 3.10 p.m.) Reclassified into open session7

THE COURT OFFICER:  We are in private session, your Honour.8

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.  Court officer, you were9

to reflect the exhibits on the record, or the documents on the record.10

THE COURT OFFICER:  Yes, Your Honour.  It was requested that these -- the items11

that were presented before the break be put in evidence on the record so I will12

proceed to the attribution of EVD-references.  The first document, which is a set of13

photos labelled as KEN-D09-0019-0032, will be attributed reference EVD-T-D09-00009,14

will be referred to as Ruto Defence exhibit number 9 and will be marked as15

confidential.16

The second item labelled as KEN-D09-0019-0160, translation of the funeral17

programme, will be attributed reference EVD-T-D09-00010, will be referenced as Ruto18

Defence exhibit number 10 and will also be marked as confidential.  Thank you.19

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.20

MR FAAL:  Mr President, the team has considered the request that was made earlier21

today, and we would do our utmost to reorganise our cross-examination with a view22

to concluding it in good time today.23

PRESIDING JUDGE EBOE-OSUJI:  That is very good to hear.  And also one -- sorry,24

two quick announcements.  Next week we will sit through all of next week,25
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including Wednesday.  That would be Monday, Tuesday, Wednesday, Thursday1

and Friday, and we will revert back to regular sitting hours, 9.30 to 4.00.  You will2

notice I mentioned Wednesday because in the past I had indicated that we might not3

sit but we will sit, in fact.4

MR FAAL:  Thank you, Mr President.  We would also like to show the witness the5

condolence book for the funeral of Mrs (Redacted).  And this should be6

contained in the binder, tab 18, Mr President, and the electronic version would be7

KEN-D09-0019-0057.8

Court officer, could you kindly put that document up the screen, please.  While the --9

PRESIDING JUDGE EBOE-OSUJI:  Did we see the original of this?10

MR FAAL:  I did indicate, Mr President, that for this set of documents, I received11

them through the mail and do not have the original now, but at the appropriate time,12

when a witness testifies about this, I would produce those originals.13

PRESIDING JUDGE EBOE-OSUJI:  Yes.14

MR FAAL:  If need be, we can have them put on the flight and by Monday we can15

show it around, if that is necessary.16

PRESIDING JUDGE EBOE-OSUJI:  Yes, you did say email, you received it through17

email?18

MR FAAL:  Yes.19

PRESIDING JUDGE EBOE-OSUJI:  But you just said mail.20

MR FAAL:  No, no, no.21

PRESIDING JUDGE EBOE-OSUJI:  Email? Fair enough.  Point taken.22

MR FAAL:  Thanks for the correction, Mr President.23

Q. And Madam Witness, could you see that in this document before you, that the date24

these individuals, whose names are written there, dated the document (Redacted)25
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1992? (Redacted)/'92.  Do you see that?1

A.   Yes.  I see.2

Q.   And Madam Witness, would you agree with me that this is also a condolence3

book that was signed by people who (Redacted).  Do4

you agree with that?5

A.   I don't agree.  I don't agree with you.6

MR FAAL: Mr President, I would move on, and thank you very much.7

Q.   Madam Witness, we put it to you that at the funeral of Mrs (Redacted),8

Mr Ruto was not in attendance in that funeral.  What do you say to that?9

A.   I reject that. (Redacted)10

Q.   We put it to you that Mr Ruto became Minister of Agriculture in 2009 or11

thereabouts.  2008, I am corrected, 2008.  What do you say to that?12

A.   To the best of my knowledge, during Nyayo's reign, he was minister, Minister13

of Agriculture, but at a certain time he was also Minister of Education.14

Q.   Madam Witness, we say -- we say that you are not correct on this issue.  We15

say you just say it because you want your story to look credible.  What do you say to16

that?17

A.   I'm telling the truth.18

MR FAAL:  Mr President, we want to put up the screen a Standard newspaper19

article, captioned, "Kibaki Names New Cabinet."  Well, Mr President, I've just been20

reminded that it's an agreed fact that Mr Ruto became Minister of Agriculture in 2008.21

So do you find it necessary that I controvert the witness with a document talking22

about that appointment?23

PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, is it an agreed fact?24

MR STEYNBERG:  There is a record of the agreed facts.  I don't know of what but25
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we can check, if the Court will allow me a minute.1

MR FAAL:  Perhaps that is something that could be easily verified later.  Let me2

move on in the interests of time, Mr President.3

Q.   Madam Witness, we put it to you that at the time of the funeral of (Redacted)4

(Redacted), Mr Ruto was just 26 years old and he had no involvement in that at all.5

What do you say to that?6

A.   I refuse that.  I refuse to accept that.7

Q.   And I put it to you that Mr Ruto was a student at Nairobi University at that time.8

Do you agree?9

A.   I do not agree with you.10

Q.   I would now move on.11

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, a student, would that be an12

(Redacted) or --13

MR FAAL: (Redacted).14

PRESIDING JUDGE EBOE-OSUJI: (Redacted).15

MR FAAL:  Yes.  Thank you, Mr President.16

Q. Madam Witness, you know that (Redacted) has many (Redacted), don't you?  He17

has -- he owns (Redacted)18

(Redacted)19

farm.  True or false?20

A.   It's true.21

Q.   And -- I beg your pardon.  And you know he employs (Redacted).  Is that22

true?23

A.   Yes.24

Q.   I would now move on to (Redacted).  Before25
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I move on to ask questions, I want to give you an opportunity to tell the Court the1

truth. (Redacted). I give you2

an opportunity to tell the truth.3

A.   I'm telling the truth.  I did work there.4

Q.   You told the Prosecution that in (Redacted) did not contest for any position.5

Do you remember that?6

MR STEYNBERG:  Sorry, if my learned friend could clarify, is he talking about her7

evidence in court or some other occasion?8

MR FAAL:  Her statements to the Prosecution.  I think the paragraph is9

paragraph -- just give -- I beg your pardon, just give me a moment.  I will find it.10

PRESIDING JUDGE EBOE-OSUJI:  What tab?  Would that be the first, tab 1?11

MR FAAL:  Tab 1, yes.  It's paragraph 21.12

Q.   You said that -- you said here that this visit, I'm just reading from the -- towards13

the last-the last sentence of the paragraph, paragraph 21. "(Redacted) had been (Redacted)14

for (Redacted) during the (Redacted).  However, he did not hold any political15

position and he did not contest for any in (Redacted). Do you remember that,16

Madam Witness?  Do you remember saying that to the Prosecution?17

A.   Yes.18

Q.   We say, Madam Witness, that if (Redacted) in 2007,19

(Redacted) did indeed contest in 2007.  What do you say20

to that?21

PRESIDING JUDGE EBOE-OSUJI:  Now, Mr Faal, we shouldn't be getting into22

arguments with the witness, in the form of questions.  If you have a proposition, it's23

best to put it forward --24

MR FAAL:  I will do so.25
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PRESIDING JUDGE EBOE-OSUJI: -- and not to argue with the witness.  Once we1

start that, you will not finish.2

MR FAAL:  Thank you.3

Q.   I put it to you that (Redacted) indeed contested in the 2007 elections.  What do4

you say to that?5

A.   Don't make -- don't make the Court make a mistake.  He didn't present himself6

as a candidate.7

MR FAAL:  Court officer, could you kindly put up on the screen document8

KEN-D09-0018-0027?  Kindly put it up on the screen, please.9

Mr President, this would be tab 27 in the binder you were given.  Tab 27.  It would10

be something like this.  Ah, okay.  Finally it's on the screen.  Yes.11

Q.   Madam Witness, is this the person, (Redacted)?12

A.   It's him.13

Q.   And under his picture do you see, "(Redacted) 2007 (Redacted)14

(Redacted)"?  Did you see that?15

A.   I see.16

Q.   And do you see the words under that, "(Redacted)"?  Did you17

see that?18

A.   I see.19

Q. I put it to you that this is a manifesto for (Redacted) in the election for the (Redacted)20

(Redacted) for the (Redacted) of 2007.  Do you agree with that?21

A.   I categorically reject that.22

Q.   So, Madam Witness, you deny that (Redacted) contested the nomination for the23

(Redacted) 2007 for (Redacted) ?  Is that your testimony?24

A.   That is false.  You would be misleading the Court.25
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MR FAAL:  Madam Witness, perhaps the newspapers that were published in 20071

would not have been published to mislead the Court.  I would show you a document.2

Just bear with me, Mr President.  You can easily -- this is easily verifiable.  Go to the3

internet.4

May I ask that this document, KEN-D09-0019-0139, be put up the screen, please?5

Could you kindly enlarge the middle paragraph, the last -- the penultimate paragraph,6

please?  The penultimate paragraph starting with the words, "But sources say ..."7

Q.   And, Madam Witness, do you see that the second line says that, "(Redacted)8

(Redacted), Mr (Redacted) Mr (Redacted)...",9

and then the list goes on?  Did you see that?10

A.   Yes, I can see that.11

MR FAAL:  Mr President, we ask to put this document in evidence.  It's a public12

document taken from the internet.  It's a public document.13

MR STEYNBERG:  Your Honours, we have no objection to it going in as to the fact14

that it exists.  Obviously, the truth of its content is still to be established.15

MR FAAL:  Court officer, perhaps let me call the next document and then you assign16

them a number at the same time.17

May I also ask that KEN-D09-0019-0141 be put up on the screen please?18

PRESIDING JUDGE EBOE-OSUJI:  What tab?19

MR FAAL:  It should be tab C of 28.  It is a Standard newspaper article looking like20

this and its -- the headline is, "(Redacted)21

(Redacted)."22

Could you take it down to the bottom half of the document, please, and highlight the23

sentence starting with "In (Redacted)..."?  Yes.24

Q.   Madam Witness, could you see that it reads, "In (Redacted)25
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(Redacted)1

(Redacted)2

A.   I can see that.3

Q.   Do you still maintain that (Redacted) did not contest for any position in 2007?4

A.   I deny that.  I refuse that.5

MR FAAL:  Mr President, I apply to put these two documents in evidence.  There6

was no objection to the first one.  The second one is also a public document,7

Standard newspaper article.8

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, I noticed you were conferring with9

your colleagues when Mr Faal applied to tender this particular document in evidence,10

saying you did not object to the last one.  He presumes you will not object to this as11

well.  Is that the case?12

MR STEYNBERG:  On the same basis, your Honour, yes.13

MR FAAL:  Thank you, Mr President.14

Q.   Now --15

PRESIDING JUDGE EBOE-OSUJI:  So then this completes the related documents16

you wanted to enter together?17

MR FAAL:  Yes.  Yes.18

PRESIDING JUDGE EBOE-OSUJI:  All right.  The document will be so entered in19

the next series -- next in the series for the Defence - Ruto Defence - exhibits.20

THE COURT OFFICER:  Yes, your Honour, these two documents only.  I am21

referring to KEN-D09-0019-0139, which is a public document, will be attributed22

reference EVD-T-D09-00011 and will be referred to as Ruto Defence exhibit number 11.23

The second document, labelled as KEN-D09-0019-0141, also a public document, will24

be attributed reference EVD-T-D09-00012 and will be referred to as Ruto Defence25
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exhibit number 12.  Thank you.1

PRESIDING JUDGE EBOE-OSUJI:  Thank you.2

MR FAAL:  Mr President, I have here (Redacted) where the3

witness claimed to have worked.  I have (Redacted) covering all4

the period she claimed to have worked there.  I would crave your indulgence just to5

pass around a few to your Honours so you can have a feel of these documents.6

PRESIDING JUDGE EBOE-OSUJI:  But before you do that, on the last point you7

were exploring with the witness, is there a difference in your view between someone8

seeking the ticket to be nominated to contest an office on the ticket of his political9

party, versus contesting an office after the ticket had been given that person?10

MR FAAL:  Mr President, with all due respect, the difference would not arise.  In11

this case, the witness even denied the accuracy of the report that I have presented.12

She clearly said that these documents are not true.  She denied the correctness of13

what is reported in these documents.  So in a sense what I am saying is she is14

categorically denying (Redacted) participation in any election in 2007.15

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.  I don't want to belabour the point.16

I was just pointing something out.  The record says what it says.17

MR FAAL:  Indeed.  Indeed.  Thank you, Mr President.  In the meantime, may18

I pass to the Bench a few of these documents so that your Honours would have a feel19

of these documents and know exactly what we are talking about?20

Court officer, could you pass them around?21

PRESIDING JUDGE EBOE-OSUJI:  Would it be at tab 40?22

MR FAAL:  (Microphone not activated) -- just to ensure that what you have is23

complete, I'll be more comfortable to give you these ones and they are in A3.  I think24

it would be better.  It's definitely a much bigger document than that, but I just want25
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to be sure that you have everything.  I am not really sure whether --1

PRESIDING JUDGE EBOE-OSUJI:  All right.  What's in --2

MR FAAL:  It's the same set, but I would believe that this is perhaps more accurate.3

PRESIDING JUDGE EBOE-OSUJI:  So that -- what you have on the trolley there4

would include the photos and everything we've seen?5

MR FAAL:  No, this is just the (Redacted).6

PRESIDING JUDGE EBOE-OSUJI:  You believe it's necessary for us to have --7

THE INTERPRETER:  Mr President, the five-second rule for the interpreters, please,8

Mr President.  Thank you, sir.9

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.10

MR FAAL:  I beg your pardon.  Could you repeat that, Mr President?  All right.11

So could we -- could you help us pass them, please.12

PRESIDING JUDGE EBOE-OSUJI:  Now, Mr Faal, this is a very heavy document.13

The question is this.14

MR FAAL:  Yes.15

PRESIDING JUDGE EBOE-OSUJI:  What point do you want to make with it?16

MR FAAL:  The point I want to make is that, yes, indeed, the witness did work for17

(Redacted) at some stage in her life.  That ended in (Redacted)18

or a little earlier, and it ended as a result of a (Redacted)19

(Redacted) and since then, her name does not appear at all (Redacted).20

And the reason it did not appear is because she did not work there.  She just21

fast-forwarded her employment (Redacted) by five years in order to bolster22

her credibility, but the reality is she never worked there at that time, and we say these23

documents would prove that.24

PRESIDING JUDGE EBOE-OSUJI:  Surely you're not proposing to go through every25
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page of this very large --1

MR FAAL:  (Microphone not activated)2

PRESIDING JUDGE EBOE-OSUJI:  Okay.3

MR FAAL:  May I take that again?  Where her name has appeared has been flagged4

and we are not disputing that she worked there at that time.  What we dispute is that5

beyond (Redacted), she did not work (Redacted). If she did, her name would have6

appeared (Redacted), but it didn't.  So what we want to do is maybe for each year7

just show her one where her name is, she confirms that, then we move on to the years8

we say that she did not work there and she will show us her name (Redacted).9

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.10

MR FAAL:  Thank you very much, Mr President.11

Could you hand over a set to the OTP, please.  (Microphone not activated)12

THE INTERPRETER:  Microphone, counsel.  Microphone, sir.13

MR FAAL: Excuse me, I beg your pardon. May I ask that (Redacted) marked (Redacted)14

(Redacted) be shown to the witness.15

PRESIDING JUDGE EBOE-OSUJI:  For what purpose?  For her to confirm that she16

worked there then?17

MR FAAL:  That she has been paid while she worked there and that's her name,18

that's the salary she received during that period.19

PRESIDING JUDGE EBOE-OSUJI:  Why don't you instead of -- (overlapping20

speakers)21

THE INTERPRETER:  Mr President, it would be useful for the five-second rule to be22

observed between counsel and the President because then the interpreters are -- the23

French booth is completely disconnected.24

PRESIDING JUDGE EBOE-OSUJI: -- but if she accepts that she worked during -- if25
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she accepts that she worked at the place at that time, there is no need to show her1

(Redacted) to confirm it.2

MR FAAL:  I agree, Mr President.  But what I want to avoid is a situation wherein3

we just ask her, "Here is a (Redacted). You did not work there."  And I just4

want to create a situation where (Redacted)5

(Redacted).  I want her to acknowledge that her employment with6

(Redacted) was also being recorded (Redacted) such that it would not be7

possible to make an argument that (Redacted) just suddenly disappeared because8

she's here testifying in court.  I mean, we want to be certain. But if -- I mean, I am9

open to any direction your Honour makes.10

PRESIDING JUDGE EBOE-OSUJI:  We want to be efficient with this thing, and if she11

does not dispute working for (Redacted) during a period and she does not dispute12

being paid, and possibly does not dispute (Redacted), you can just13

put that by way of a question for the period where there is agreement that all that14

happened.  Then your quarrel with her would be for the period she says she -- you're15

saying she did not work there and she insisted that she worked there.16

MR FAAL:  I would follow your approach, Mr President.17

THE INTERPRETER:  Please, would counsel observe the five-second rule for the18

benefit of the interpreters.  Thank you.19

MR STEYNBERG:  Your Honour, may I point out the interpreters are20

communicating with you, but because you haven't your ear-phones on, I don't think21

you're picking it up.  Five-second rules, your Honour.22

PRESIDING JUDGE EBOE-OSUJI:  My apologies, interpreters.23

THE INTERPRETER:  Thank you, Mr President.24

MR FAAL:  You know, Mr President, I would happily go along the lines you25
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suggested.  But what we have noticed here is even public documents made1

contemporaneously with the events, this witness denies their authenticity, and I do2

not just wish to create a situation whereby we would later be faced with an argument3

that what is contained in these books is doubtful, but nonetheless I'll just proceed as4

guided and then we take it from there.5

Q.   So, Madam Witness, when you worked (Redacted)6

you were receiving a salary, weren't you?7

A.   Did you say 2009?8

Q.   From --9

A.   Well, what I said was, from (Redacted).  In (Redacted), I was10

hired to work until September (Redacted).11

MR STEYNBERG: I beg your pardon, Your Honours, I heard in the Swahili (Redacted) and12

(Redacted), not (Redacted) and (Redacted). I think there might have been a misinterpretation.13

MR FAAL:14

Q.   Madam Witness, we say that in (Redacted), you were working at (Redacted)'s15

(Redacted), and you were paid a salary in (Redacted).  Do you deny that?16

PRESIDING JUDGE EBOE-OSUJI:  Let's start again, Mr Faal.  The Prosecutor17

pointed out something, that there may happen some confusion as to date, not from18

the witness but from interpretation.  And your question also seems to have gone19

along the same line, saying both (Redacted) and (Redacted).  So let's start afresh.20

MR FAAL:  All right, thank you.21

Q. Madam Witness, I'll ask my question again.  We say you worked at (Redacted)'s22

(Redacted), and that's when you left (Redacted) employment.  You were never again23

employed by (Redacted).  Do you agree?24

PRESIDING JUDGE EBOE-OSUJI:  Complex question.  Let's do it this way.  Limit25
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her first to a certain period where you're likely to get an agreement that she worked;1

segment 1.  And then you take from the contested period and ask her questions on2

that.3

MR FAAL:  Much obliged, Your Honour.4

Q. Madam Witness, do you agree that you worked at (Redacted)'s farm from (Redacted) to5

(Redacted)?6

A. This is what I say: In (Redacted), that is when I started working and my name was7

(Redacted), and that was until (Redacted), in the (Redacted) month, on the (Redacted)8

of the (Redacted) month.9

Q.   We say you worked at (Redacted) in (Redacted).  What do you say to that?10

A.   Maybe as a (Redacted) or a (Redacted), but (Redacted)11

I started working there in (Redacted).12

Q.   That's fair enough.  Then do I take it that you do not dispute that you may13

have worked at (Redacted) in (Redacted)?14

A.   That is what I've been saying right from the beginning.  As a (Redacted)15

yes, to (Redacted) or to (Redacted). It was a (Redacted) position at that time.16

Q.   And Madam Witness, do you agree that you were paid in the category of17

(Redacted)?  Do you agree?18

A.   I do not know.  They simply asked me to (Redacted)19

and so I don't know what system they used to -- for paying me.20

Q.   Madam Witness, I have here (Redacted) for (Redacted) and (Redacted).21

Maybe you can take a look at it and show us whether your name (Redacted)22

(Redacted)23

MR FAAL:  Court officer, would you help pass (Redacted) to the witness.24

PRESIDING JUDGE EBOE-OSUJI:  So we are now talking about (Redacted).  So we25
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have fast-forwarded from (Redacted), now we are discussing (Redacted).1

MR FAAL:  Yes, indeed, Mr President, simply because --2

THE INTERPRETER:  Five seconds, Counsel, please.3

MR FAAL:  My apologies.  I'm sorry.  I just wish to show that the material year,4

(Redacted), the witness did not have anything to do with (Redacted).5

PRESIDING JUDGE EBOE-OSUJI:  That's all right.  I just wanted to -- so that we are6

all clear.7

MR FAAL:  Yes.  So we are jumping to (Redacted).  I have the record.  It's almost8

complete except for I think one year in which we don't have the record.9

Kindly show the witness (Redacted), as they call it, in (Redacted).  It10

is KEN-D09-0016 to 0425.11

Q.   Take a look at the document.  You can search it and see whether you find your12

name.  I can tell you that your name is not there.13

A. I can see the (Redacted) and that is a (Redacted) that was used for (Redacted).14

I did not work in the department of the (Redacted), or those who (Redacted).15

Q.   So you know -- you now know the department you worked at?  Which16

department was it?17

A. (Redacted), we were told that some people were there to (Redacted)18

(Redacted)-people and others were working (Redacted).  We don't19

know how they referred to us.  So when I see here (Redacted) it is referring to those20

who were taking care of (Redacted).21

Q.   Madam Witness, you know that the bigger (Redacted) in (Redacted) is in fact a22

(Redacted).  Do you know that?23

A.   There was no work at (Redacted) that was unimportant.  All the work was24

important.  You see, I was not hired (Redacted).  I was hired (Redacted)25
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(Redacted).  That is why I was there (Redacted).1

So what I mean is that I wasn't (Redacted) for animals.  Therefore, all the work2

at the farm was important.3

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I think we have to move on.  Your4

point is that she had included in her testimony a period in which in your -- it is your5

position that she did not work for (Redacted).  Do we need to belabour the point?6

MR FAAL:  Perhaps, Mr President, I'll ask the Court to indulge me a little bit,7

because we say that the witness is not speaking the truth.  Kindly indulge us a little8

bit to confront the witness with the evidence that we have, such that at the end of the9

day, when your Honours deliberate, you would have sufficient evidence in order to10

be able to assess the credibility of this witness.  I promise that I will wrap up very11

quickly, but we need this witness to go through the material and show the Court12

where her name is in the record.  If she can't do it she would admit that she can't do13

it, but indulge me five minutes on this particular issue.14

PRESIDING JUDGE EBOE-OSUJI:  The working of that may not be fair to the15

witness.  The witness is sitting on the hot seat of cross-examination, as it were, and16

you give her a thick document to review and say point out her name.  I'm not saying17

you are wrong in your approach.  It's -- sorry, in the point you're driving at.  The18

point, rather, is whether we can limit ourselves in this area and move on.  That is the19

point because, if you want her to go and flip through all these thick documents you've20

submitted, we will definitely not be getting out of here at the time we promised.21

And the Prosecutor, we've not asked him whether he may have re-examination22

questions to ask.  So we don't want a situation where you drive your23

cross-examination right to the end and then that's part of it.24

MR FAAL:  I appreciate all that, Mr President, but I do not wish us to be prejudiced25
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at the end of the day when your Honours assess the evidence.  All I am trying to do1

is to elicit from the witness the truth as to whether she worked (Redacted)'s, but I2

am -- I am happy to proceed as directed.3

PRESIDING JUDGE EBOE-OSUJI:  What you're entitled -- what you're entitled to do4

is to obey what we call the rule in Browne and Dunn, which is put to her your5

proposition and give her a fair opportunity to dispute it.  If she agrees, there you are.6

If she doesn't, you've given her the opportunity and we move on.7

MR FAAL:  I have been well-advised, Mr President, and I will proceed accordingly.8

Q.   Madam Witness, there is a yellow tag in that book I have given you.  Could9

you go to that page, please, and if you go towards the bottom you would see, "(Redacted)10

(Redacted) is that right?  It is page 433.  Do you see that?  And under that11

is the name (Redacted).  Did you see that?12

A.   Yes, I see it.13

Q.   Good.  I would now pass -- I now put it to you that your name is not recorded14

(Redacted).  Do you agree with that?15

A.   I'm going to repeat the following:  I worked at (Redacted)16

(Redacted).  I don't understand the list of notes that you're presenting to me here.17

Q.   Here is the (Redacted).  I put it to you, Madam Witness, that your name is18

not (Redacted) because you did not work (Redacted).  I can assure you it's19

not there because I have looked.  What is your response, Madam Witness?20

A.   My answer is as follows:  You're leading the Court into error.  I don't know21

where you got this document from.  I don't understand the content of this type of22

document.23

Q.   I now give you the (Redacted) and I just want you to verify your signature on24

the page that has been showed to you.  It is page number ERN number25
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D09-0017-0225.  Do you see the name "(Redacted)"?  Did you see it?1

A.   Yes.  It is not my signature.  On top of that the signature which is on my2

identity card does not resemble that, so this signature is not mine.3

Q.   Yes, Madam Witness, we noticed that you changed your signature, but if4

you -- if that becomes an issue we can put this to a handwriting test, but that is not for5

now.  We would get to that later.  This was in (Redacted).6

PRESIDING JUDGE EBOE-OSUJI: (Redacted) and there is no dispute really that she7

worked there?8

MR FAAL:  Yes, yes.  There is no dispute that she worked there.  Thank you very9

much.  May we bring that document?10

And, Mr President, we --11

Q.   Are you denying, Madam Witness, that this is your handwriting?12

PRESIDING JUDGE EBOE-OSUJI: Yes?13

(Redacted)14

(Redacted)15

(Redacted)16

PRESIDING JUDGE EBOE-OSUJI:  Do we have this document pulled up?17

MR FAAL:  Yes.  Okay, it is 0273.  Could you put that up on the screen please?18

273.  Your Honour, when we call our witness to testify about these documents that19

(Redacted)20

(Redacted)21

(Redacted)22

MR STEYNBERG:  Your Honour, my learned friend is now leading evidence.23

I object.24

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I have a feeling you've really made your25
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point on this.1

MR FAAL:  Very well, Mr President.  I'll move on.  I'll move on.2

Mr President, may I be guided as to how we tender these documents?  Do you3

suggest we just mark them for identification for now until we call somebody from4

(Redacted) to tender them in evidence?5

PRESIDING JUDGE EBOE-OSUJI:  You should request what you want done with6

the document and it's up to the Prosecution then to react.7

MR FAAL:  I ask that they be marked for identification.8

PRESIDING JUDGE EBOE-OSUJI:  Any objection?9

MR STEYNBERG:  No objection on that basis.10

MR FAAL:  Your Honour, in the interests of time, because the documents are11

numerous, may we be allowed to later furnish the full references of the documents so12

that they will be assigned numbers?  Otherwise, it would eat into the time.  The13

documents are quite numerous.14

PRESIDING JUDGE EBOE-OSUJI:  How do we do this now, because -- (Pause in15

proceedings)16

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I mean what we must consider there is17

chain of custody, but if the Prosecution does not object to following in that way then18

we will proceed in that way.19

MR FAAL:  Mr President, all we ask for now is MFI and so the issue of chain of20

custody may not even arise.21

PRESIDING JUDGE EBOE-OSUJI:  In terms of what you've already shown the22

witness, that's what I'm talking about, because I take it that those would be the23

documents you're interested in?24

MR FAAL:  No, Mr President.  Our interest is all the documents.  We had to25
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abridge our cross to satisfy the demands for expeditiousness.1

PRESIDING JUDGE EBOE-OSUJI:  Prosecution?2

MR STEYNBERG:  Your Honour, that would not normally, according to my3

information, be the proper procedure to put in a whole bundle of documents that4

have not even been shown to the witness.  I don't want to waste the Court's time,5

obviously, going through each and every document but I don't -- I don't understand6

what the point is of marking for identification documents that have not been proved7

and have not been shown to the witness.  So my suggestion is those documents8

simply be put in at the appropriate time, which would be in the Defence case.9

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, why don't we do this?  I take it when10

you were referring to these documents, you did mention the ERN numbers.11

MR FAAL:  Yes, I did.12

PRESIDING JUDGE EBOE-OSUJI:  Right.  So, yes, I believe that those we can deal13

with in the manner you propose, later, because the record would have reflected the14

ERN numbers --15

MR FAAL:  Much obliged.16

PRESIDING JUDGE EBOE-OSUJI: -- of the documents.17

MR FAAL:  Much obliged.18

PRESIDING JUDGE EBOE-OSUJI:  So later on then you would see to an orderly19

recording of them.  The bar table proposal we had, the idea that we had in the20

decision on the conduct of proceedings should be a good way to go about this.21

MR FAAL:  Thank you very much, Mr President.  We proceed accordingly.22

Q.   Madam Witness, we put it to you that in 2006 and 2007, you were, in fact,23

working as a (Redacted).  What do you say to24

that?25
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(Redacted)1

(Redacted)2

MR FAAL:  Mr President, I would rather proceed.  I would rather move on.3

Thank you.4

PRESIDING JUDGE EBOE-OSUJI:  Madam, just listen to the lawyer's question and5

answer the questions he asked you. We've now moved away from those (Redacted)6

for now.  But just out of fairness to the witness, is there something you want to say7

about the salary?  You can say it.8

Madam Witness, I was talking to you.  Is there something you quickly want to say9

about (Redacted)10

THE WITNESS:  (Interpretation)  Yes.11

PRESIDING JUDGE EBOE-OSUJI:  Can you quickly say it so we can move on?12

THE WITNESS:  (Interpretation)  I am against the content of this document.  Here,13

there is a supposed signature which is meant to belong to me, while I don't see -- even14

see my name.  And the Defence counsel is wrong.15

(Redacted)16

(Redacted)17

MR FAAL:  Yes, Mr President.18

PRESIDING JUDGE EBOE-OSUJI:  That is noted for the record.  So we can move19

on.20

MR FAAL:  Indeed, thank you.21

Q.   So my question is:  In 19 -- in 2006 and 2007, you were a (Redacted)22

(Redacted) What do you say to that?23

(Redacted). You were a (Redacted)24

(Redacted).  What do you say to that?25
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A. Please, could you clarify the month?  I told you I stopped working on (Redacted)1

(Redacted). In 2007 - I would like to explain the following to the Judges - (Redacted)2

called me, or he could call me to work on a punctual basis, and if he called, I couldn't3

refuse.4

THE INTERPRETER:  Interpreter's correction:  On an ad hoc basis, corrects the5

interpreter.6

MR FAAL:7

Q.   Earlier on, when I first started questioning you, I told you that (Redacted)8

(Redacted). Do you remember that?9

A. (Redacted)10

Q.   Well, previously you said (Redacted).  Do you remember that?11

But anyway, I'll just move on.12

This newspaper was published on the (Redacted). This one was actually published on13

(Redacted) 2008.  It is a sequel to the first publication of the article in (Redacted) 2008,14

and it reads here -- Your Honour, let me give the reference, it's KEN-OTP-0038-0020,15

and it is an article about what happened in Kiambaa.  And this is what it reads:16

(Redacted)17

(Redacted)18

(Redacted) Kiambaa19

Assemblies of God Church."20

Is that true?21

PRESIDING JUDGE EBOE-OSUJI:  Is that true to what?22

MR FAAL:23

Q.   That you --24

I'll break it down, Mr President.  You are right.25
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Would you say that (Redacted) referred to in this article?1

A. (No interpretation)2

MR FAAL:  Mr President, I did not hear any interpretation.3

THE INTERPRETER:  The interpreter did not hear what the witness said.4

PRESIDING JUDGE EBOE-OSUJI:  Could you put the question again.5

MR FAAL:6

Q. (Redacted) referred to in this article?7

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I know you are moving for time but, still,8

have you shown the witness that document?9

MR FAAL:  I read out what is contained in it.  In the interests of time, I just read out.10

It's a Prosecution document, Mr President.  They should be familiar with it.11

MR STEYNBERG:  Your Honour, it may be a Prosecution document, but the proper12

channel of proving it and first laying the foundation for it before it is put to the13

witness should still be observed, in my respectful submission.  The proper way of14

doing it would be first to confirm whether or not this witness (Redacted)15

on the day (Redacted), then showing her the article and then asking16

her questions on it.17

MR FAAL: I believe, Mr President, that has been done.  The witness said (Redacted)18

(Redacted).  Then I read out to her what is contained in the report, and I believe her19

answer confirmed the fact that (Redacted) referred to but, Mr President, perhaps20

I could just put the question to the witness again.21

PRESIDING JUDGE EBOE-OSUJI:  I think so.22

MR FAAL:  All right.23

Q.   Madam Witness, (Redacted) referred to in this article?24

A.   I would ask you to give me a copy of this article so that I could read it.25
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MR FAAL:  May it be provided to the witness, please, court officer.  And the1

relevant paragraph is highlighted in green.  Court officer, could you also put it up2

the screen, please.3

THE COURT USHER:  It is on the screen.4

MR FAAL:  It's already on the screen?5

THE COURT USHER:  Yes.6

MR FAAL:  Please give it to her, yes.7

Mr President, it's the seven paragraph, 5, tab 5.  Tab 5.  Could you see it,8

"(Redacted)."9

And it went on, "(Redacted)10

(Redacted)11

(Redacted) [KAG Church] Kiambaa Assemblies of God Church."  Would you12

say that (Redacted) referred to in this article?13

A.  (Redacted) But I would like to ask why (Redacted) wasn't written.  There14

are a lot of people who have (Redacted).  It could be (Redacted) or it15

could be (Redacted).  It could be somebody else.  So, please, could you make that16

clear?17

Q.  Madam Witness, you told the Court your husband's name was (Redacted), didn't18

you?  Did you or did you not?19

A.   Yes.  What is (Redacted) surname?20

THE INTERPRETER:  The Swahili interpreter asks once again for Mr Faal to wait for21

the interpretation to be finished before speaking.22

PRESIDING JUDGE EBOE-OSUJI:  Now, Madam, as far as you can see, as far as you23

can make out from this passage, is that (Redacted), the journalist, is writing24

about?25
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THE WITNESS:  (Interpretation)  I don't know.  I read this article.  There are1

certain things which astonish me.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, I think you can move on.3

MR FAAL:  Thank you, Mr President.4

Q.   Well, I would show you photos of (Redacted)5

(Redacted) provided us with these photographs.  We will6

call him later as a witness.  Could you pass it on so you'll see?  And, court officer,7

could you kindly put document KEN-D09-0019-0163 -- could you put that up on the8

screen, please?  Kindly enlarge the photograph.9

Madam Witness, you will agree with me that that is (Redacted)10

(Redacted); correct?11

A.   Before answering you, explain to me -- could you tell me how (Redacted)12

(Redacted) Could you explain (Redacted) Can you explain that to me before13

answering your question?14

PRESIDING JUDGE EBOE-OSUJI:  Witness, counsel doesn't have to explain that and15

do not -- try not to ask counsel questions.  The only question you should ask him is if16

you don't understand the question he's asking you, then you are welcome to ask him17

to repeat, but for now just limit yourself to answering the questions he's asking you so18

we want to finish this thing quickly.  Is that you in the picture?19

THE WITNESS:  (Interpretation)  Yes, that is indeed me.20

PRESIDING JUDGE EBOE-OSUJI:  Is that a (Redacted)?21

THE WITNESS: (Interpretation)  Yes.22

MR FAAL:23

Q.   I will show you a second photograph and this one is D-0165, the -- 65.24

(Redacted)25
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(Redacted)1

MR FAAL:  Yes, yes, yes.  Thank you very much, Mr President.  Could you put2

that up on the screen, please, 0165?  That is not the photograph I was expecting.3

Perhaps I may have misled you.  Put 4.  Try 4.  64, please.  My apologies.4

Q.   Madam Witness, would you agree that you are the person in the middle5

(Redacted)6

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, do we have to do this with this7

particular photo again?8

MR FAAL:  Yes, yes, Mr President.  This would be my last question.9

PRESIDING JUDGE EBOE-OSUJI:  Proceed.10

MR FAAL:11

Q.   Madam Witness, can you confirm that (Redacted)12

(Redacted) ?13

A.   Yes, it is me.  However, allow me to explain something.14

MR FAAL:  I tender them in evidence and then the witness would explain.  I rest.15

MR STEYNBERG:  With respect, your Honour, while it's fresh in the witness's mind,16

can we do it the other way around, please?17

PRESIDING JUDGE EBOE-OSUJI:  Can you explain what you want to explain,18

Madam?19

THE WITNESS:  (Interpretation)  When I was still a young girl, without any children,20

I used to (Redacted) with these people. If you look at those people, social, I -- or21

rather on that day I went to visit them.  I could do some work, some housekeeping,22

and I could go to the farm.  And, you see, if I am asked even today to (Redacted)23

for that person, I would still do so.  She is a grandmother and she was a close friend.24

She is a close friend.  The other person who is nearby, who was also working, is25
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my -- is my (Redacted).  The old lady used to work with that young person.1

PRESIDING JUDGE EBOE-OSUJI:  Thank you.  You may now put in the --2

MR FAAL:  May I ask that these two documents be put in evidence, please?  And,3

Mr President, I have no further questions for this witness.4

PRESIDING JUDGE EBOE-OSUJI:  That's good.5

No objection, I take it?6

MR STEYNBERG:  No objection, your Honour.7

PRESIDING JUDGE EBOE-OSUJI:  The two photos will be marked as the next in the8

Defence - Ruto Defence - exhibit.9

THE COURT OFFICER:  Your Honour, document KEN-D09-0019-0163 will be10

attributed reference EVD-T-D09-00013 and will be referred to as Ruto Defence Exhibit11

number 13.  It's a confidential document.12

Likewise, document KEN-D09-0019-0164 will be attributed reference13

EVD-T-D09-00014, will be referred to as Ruto Defence exhibit number 14 and will be14

marked as confidential.15

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.16

Mr Faal, you stayed true to your promise, finishing before the end of the day.17

Prosecutor, do you have any re-examination?18

MR STEYNBERG:  Indeed I do, your Honour.  Some of it is going to require an19

extensive look at this large bundle of documents that my learned friend has handed20

over this afternoon, especially when cross-examination has been directed based on the21

absence of names in books, and it will be important to note whether or not we have22

complete sets, et cetera, et cetera.23

But of course I'm prepared to start with what I can in the meantime, on the24

understanding that I will also require some time to complete that exercise before we25
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can finish.  I don't imagine that it would take more than an hour on Monday1

morning.2

PRESIDING JUDGE EBOE-OSUJI:  We want to end this witness's evidence today.3

MR STEYNBERG:  If the Court pleases, can I just have a moment to organise myself?4

Thank you, your Honour.5

QUESTIONED BY MR STEYNBERG:6

Q.   Madam Witness, I would just like to clarify a few matters that my learned7

friends have covered with you over the last two days, and could I start please with8

the last topic of these photographs that were being shown to you (Redacted) working9

on what appears to be a (Redacted).  Do you remember those questions?10

A.   I was asked whether I was the one on the photograph and I said "Yes."11

Q.   Can you explain to the Court when, according to your recollection, these12

photographs would have been taken?13

A.   I do not remember.  It was maybe two years before we were attacked in 2007.14

(Redacted), and (Redacted) by the way.  The15

young person, whose name is (Redacted), at some point (Redacted) was introduced16

from (Redacted), and I used to work at (Redacted)17

(Redacted) quite close to (Redacted).  In fact I personally went to a market in Nairobi18

where these (Redacted) were being sold, and I'm the one who told (Redacted) where19

he could buy those in -- (Redacted).  I therefore was not often with (Redacted), even20

during the time of the violence.  At that time, one of his cows remained at that farm.21

(Redacted), my (Redacted), came to take that cow which had spent some three days22

there at the farm.23

Q.   I don't really need to know the details of the cow.  What I want to know is24

were you in fact employed in this capacity, or how did you come about to -- that you25
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were in these photographs?1

A.   I was simply strolling around.  I did not have any particular appointment with2

them, but I was walking around when I was asked to visit the farm, and I didn't know3

that there would be any consequences flowing from these photographs.  In fact,4

I was not working in that capacity.5

Q. You've been shown an article that appeared in the media which describes (Redacted),6

at the time this article was published on (Redacted) 2008, (Redacted).7

Can you comment on that?8

A.   In 2008, where were the (Redacted)?9

Q.   Again --10

THE INTERPRETER:  From the Swahili booth:  Could the witness be asked to11

repeat her answer?12

MR STEYNBERG:13

Q.   You're being please asked to repeat your answer, madam.14

A.   This is what I was saying.  We are talking about 2008 here.  There were no15

(Redacted) in that farm at that time.  The (Redacted) crop for that year was lost,16

was destroyed, was spoiled.  That is the year in which we were attacked, and that17

was in the month of June.  The irrigation system was broken.  The pipes were18

broken.  It was not possible to water the farms.  So all of that adds up to lies.19

Q.   Can I just understand clearly from you what you say happened in the month of20

June?21

A. This is what I said.  The (Redacted) and the (Redacted)used had been (Redacted)22

and at that time it was no longer possible to continue to (Redacted), and I'm23

referring here to the year 2008.24

THE INTERPRETER:  The interpreter corrects, there was no (Redacted) involved.25
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MR STEYNBERG:1

Q.   Madam, you were questioned by my learned friends about a video (Redacted)2

(Redacted) on camera about the incidents at the Kiambaa church. Do you recall that?3

A.   Yes.4

Q.   And you were questioned about the fact that in that video, (Redacted) on the5

first -on 31 December 2007, you proceeded to Kiambaa church at (Redacted) o'clock in6

the evening.  Do you remember that question being -- or do you remember being7

shown that extract?8

A.   Yes.  I do remember.9

Q.   And you explained why (Redacted), and why you (Redacted)10

(Redacted) could not reveal your secrets.  Do you remember saying that?11

A.   Yes.12

Q.   And for the record, it's KEN-D09-0018-0060.13

Now, it's also been put to you that it differs from your evidence that you've given in14

this Court, to the effect that at that time, on the 31st, you were in fact at (Redacted)15

(Redacted) where (Redacted), amongst other things, a gathering of Kalenjin16

youth.  You remember that?17

A.   Yes.18

(Redacted)19

(Redacted)20

(Redacted)21

MR FAAL:  Mr President, I think this question is inappropriate for re-examination.22

(Redacted)23

(Redacted)24

(Redacted)25
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the first time in cross-examination, based on material which was produced for the1

first time in cross-examination, and if the witness is able to explain, I submit that she2

should be able to have the opportunity to do so.3

PRESIDING JUDGE EBOE-OSUJI:  The question is allowed.4

MR STEYNBERG:5

(Redacted)6

(Redacted)7

(Redacted)8

(Redacted)9

(Redacted)10

(Redacted)11

(Redacted)12

Q.   Thank you, Madam Witness.  Another aspect of this video that was put to you,13

and I'll -- for the sake of time, I will just read from the transcript, it says, (Redacted)14

(Redacted)15

(Redacted) Did (Redacted)16

A.   Yes.  That was (Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

Q.   Thank you, Madam Witness.  Now, moving on to a different aspect of your24

evidence, you've been shown videos by my learned friend about events which are25
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alleged to have taken place on (Redacted)200 -- bear with me, please, your1

worship.2

I beg your pardon, (Redacted), where Mr Ruto apparently attended some3

political gathering.  Do you recall that?4

A.   Could you please repeat your question?5

Q.   I'm sorry.  My learned friend showed you a newspaper -- a video and, in fact, a6

newspaper article, which he alleged proved that Mr Ruto was at a rally in Nairobi on7

(Redacted).  Do you remember seeing that, those documents?8

A.   Yes, I do.9

Q.   And on the basis of this evidence, my learned friend put to you that you had10

fabricated your version (Redacted) on that11

date; is that correct?12

A.   I cannot fabricate things that I did not see.  Why did I not talk about other13

persons?  I mentioned Mr Ruto.  You see, what I'm telling you is not anything that14

someone else told me.  I am talking about things that I saw with my own eyes.15

Q. And since it is not clear, when my learned friend alleges you fabricated this16

evidence, is this the first time you've told anybody about these meetings, in court17

today?  I'm sorry, when I say "today," I mean in court, in your testimony in court18

over the last few days.19

A. I have never talked about the meetings organised by (Redacted). I have come to say20

these things to the ICC for the following reasons.  You see, I have said several times21

already that if I had mentioned these things in my village, I would no longer be alive.22

Q.   And to whom in the ICC did you first mention these things?23

A.   I gave a statement to (Redacted) (phon).24

MR FAAL:  Mr President, at this stage, much as I do not like to interrupt, we would25

ICC-01/09-01/11-T-42-Red-ENG WT 04-10-2013 99/117 WN TICC-01/09-01/11-T-42-Red2-ENG WT 04-10-2013 99/117 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0536

04.10.2013 Page 100

object to the introduction of the previous statement of the witness, for the simple1

reason that the Prosecution knew that the witness provided a statement, they2

had -- the witness came to court and testified under oath and gave a completely3

different account from the one -- from the one that she gave the Prosecution, and the4

Prosecution was aware of that fact.  We were blindsided.  We came to court, and for5

the first time we heard new allegations against Mr Ruto.  We were obliged to look6

around for evidence.  Yes.  We looked for evidence to shoot those allegations down.7

Now the Prosecution has realised that.  They were content to live with that evidence.8

They were content to plough ahead with that evidence, regardless of the fact that it9

was completely different from the statement that they received from the witness.10

They were happy with it.  Now that they have realised that that evidence has been so11

badly rebutted in cross-examination, they now want to reintroduce the previous12

statement of the witness in the guise of clarification.13

We say, Mr President, that the Prosecution is an Officer of the Court and had an14

obligation at that point to clarify the issue and not blind-side the Defence because, if15

we did not have evidence to controvert it, it meant we would have proceeded on the16

basis of evidence to which we were not notified before, we would not have17

investigated and would not have the ability to rebut at this stage.  That is the18

position we are in.19

Now that they realise that we have dealt with that issue, they want to change to go20

back to the previous allegations by the witness.  We say that is unfair, we say that is21

improper and the Prosecution ought not to be allowed to do that.22

PRESIDING JUDGE EBOE-OSUJI:  Response?23

MR STEYNBERG:  Your Honours, this is unfortunately the very situation that24

I foreshadowed when I asked to address the Court in the absence of the witness25
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yesterday morning.  Since the witness is present I'm rather constrained in my1

response, but on the first issue to say that the witness has given completely different2

evidence is not correct at all, but we both know about the details of which we speak.3

To say that the Prosecution blind-sided the Defence is also quite incorrect.  If anyone4

was blind-sided, it was the Prosecution.  These were matters which were not -- the5

specifics of which we discuss were not in and of themselves material to the6

Prosecution case.  As my learned friend pointed out in other contexts, they are not7

even contained in the DCC.8

What has made the material is the fact that my learned friends have on the basis of9

this version brought forward what we can classify as alibi evidence, and on the basis10

of that alibi evidence they have attacked not this witness's ability to recall the relevant11

facts, but rather her credibility, calling her not to put too fine a term on it a liar, based12

on something which can be explained.13

My learned friends have also referred to this document on a number of occasions and14

put portions of it to the witness.  In my respectful submission the Prosecution should15

be entitled to explore this avenue, or at least to put the -- the document in evidence to16

explain or to provide the alternative explanation which my learned friends do not17

want the Court to see.18

MR FAAL:  Mr President, please allow me just 30 seconds to respond to this.19

Mr President, there should be an end to litigation over issues.  The Prosecution had20

their chance and they were content with the evidence.  If they are allowed now to21

reintroduce new evidence, we would not have any choice but to ask to be given the22

opportunity to rebut that evidence and we have the evidence for that matter,23

Mr President.24

(Trial Chamber confers)25
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PRESIDING JUDGE EBOE-OSUJI:  Objection is overruled.1

MR FAAL:  Mr President, in that case would we ask that, after the Prosecution is2

allowed to introduce that evidence, then we should be allowed also to cross-examine3

the witness on that particular issue?  Because we have the evidence to deal with that4

and that evidence was already disclosed to the Prosecution, but there was no need for5

us to present that evidence because that allegation did not come out of the witness in6

her testimony.7

PRESIDING JUDGE EBOE-OSUJI:  We will allow the question to be asked and then8

later on we will deal with any request.  That's not to say it will or will not be granted,9

but for now the question is allowed.10

MR STEYNBERG:  I'm grateful, your Honour.11

Q.   Madam Witness, before the lawyers argued amongst themselves, we were12

talking about whether or not you had explained to anybody else at the ICC your13

version about the various meetings that you allege (Redacted)14

(Redacted) is that correct?15

A.   The first person to whom I gave my statement was (Redacted).16

Apart from these people, I didn't make a statement to anybody else.  Even in my17

country, I didn't speak to anybody with regards to these meetings.18

Q.   And I think the date of this witness statement --19

PRESIDING JUDGE EBOE-OSUJI:  Now, Mr Steynberg, how much longer do you20

wish to go?  Let me tell you what leeway we have.  The tape will run out in four21

minutes I'm told - that includes the time I'm talking now - and after that we have22

received information that we can -- if we needed to proceed beyond that, we would23

have to adjourn briefly so that the tape will be changed and then we'll come back for24

only another 15 minutes and that is it.  And --25
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MR STEYNBERG:  I could deal with it in that extended time, your Honours.1

MR FAAL:  Mr President, perhaps account should be taken of the fact that we have2

made a request to rebut this evidence if it is introduced at all.  Thank you.3

PRESIDING JUDGE EBOE-OSUJI:  You will try and deal with it and allowing time4

for the Defence to argue their point and we see what it is that we do with that.5

MR STEYNBERG:  As the Court pleases.  I'll move as swiftly as I can.6

Mr Court Officer, can you please bring up on the screen document7

KEN-OTP-0090-0656?  It's a page with a signature on it.8

Q.   While we are waiting for that page to appear, do you confirm, as is already on9

record, the date on which you made this statement was (Redacted)?10

A.   Yes.11

Q.   Please bear with us while we wait for the document.12

PRESIDING JUDGE EBOE-OSUJI:  Is it in the bundle?  Mr Steynberg, is that13

document in the bundle of the Defence -- the Defence bundle?14

MR STEYNBERG:  I believe it is, but I can't recall the tab.  It is a statement15

attributed to this witness.16

PRESIDING JUDGE EBOE-OSUJI:  Not tab 1?17

MR STEYNBERG:  I don't have the same binder that your Honours have and so18

I can't answer that, but the starting ERN is KEN-OTP-0090-0640.19

PRESIDING JUDGE EBOE-OSUJI:  Why don't we adjourn briefly.  Court officer,20

how long to enable a change of tape?  Well, let's rise.21

(Trial Chamber confers)22

PRESIDING JUDGE EBOE-OSUJI:  We will come back at 15 -- sorry, quarter-past-5.23

We will rise now.  I think there is no need for the witness to leave the court.  We24

will rise and then come back.  Ten minutes.25
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(Recess taken at 5.07 p.m.)1

(Upon resuming in private session at 5.21 p.m.) Reclassified into open session2

THE COURT USHER:  All rise.3

Please be seated.4

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg?5

MR STEYNBERG:  Thank you, your Honour.6

Mr Court Officer, please bring up document KEN-OTP-0090-06 --7

MR KHAN:  Your Honour, before that's done, I ask that it not be put up.8

Your Honour, I'm not clear -- and I'll say as much as I can say while the witness is9

here.  I'm not sure the basis upon which the document is being shown to the witness.10

It has not been said by the Defence that a recent fabrication has been made that would11

put a previous statement in play, as it were, to show evidence of consistency and to12

debunk an allegation of recent invention.  The Defence are saying that the assertions13

of Mr Ruto being present are not true.14

Your Honour, normally the normal rules are that a previous inconsistent statement15

can be put to a witness if the witness is declared hostile.  In order to declare a16

witness hostile there must be evidence either of hostile animus, or the Chamber must17

be satisfied that the witness is not desirous of telling the truth.18

Your Honour, the Prosecution have not made that assertion at the moment.  The19

Prosecution have previously said to the Bench in relation to scope of re-examination20

that, if something has arisen ex improviso in the course of cross-examination that was21

not anticipated, re-examination kicks in.22

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, let's stop it there.  The point here is23

this:  They are saying that you did not give them advance warning about this event24

happening elsewhere on (Redacted), and it just occurred to them and they are saying25
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that there is material they have that will speak to it.  To put it in context, let's leave it1

at that.  We are not a jury here.2

MR KHAN:  No, your Honour.  Let me just say one thing.  Your Honour, I think3

perhaps there is a misapprehension.  I stand to be corrected.  That's not, as4

I understand it, what the Prosecution are seeking to do.5

PRESIDING JUDGE EBOE-OSUJI:  Right.  Let's --6

MR KHAN:  It's not to --7

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, let's -- this is something we can8

actually do when we come to discuss the significance of the evidence.9

MR KHAN:  May it please your Honours.10

PRESIDING JUDGE EBOE-OSUJI:  Yes.11

MR STEYNBERG:  Thank you, your Honour.12

Please call up KEN-OTP-0090-0640 and can you zoom in at the bottom third of the13

page?  Scroll down to the bottom, please.14

Q.   Madam Witness, can you please have a look at the page on the screen and can15

you identify for us the first signature - the top signature - there?16

A.   It's my signature.17

Q.   And can you confirm that this document, on which this signature appeared, is18

the statement which you have told the Court about you gave to (Redacted) and19

another investigator?20

A.   Yes.21

Q.   And towards the top of that page you'll see the words, "Date of interview:22

(Redacted) Do you agree with that?23

A.   Yes.24

MR STEYNBERG:  Thank you.25
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Mr Court Officer, can we now have the last page?  It's KEN-OTP-0090-0656 and if1

you can zoom in on the first paragraph, please.  Thank you.2

Q.   Madam Witness, can you see what appears to be the same signature there?3

A.   Yes.4

Q.   And if I could -- if I can just read quickly the words at the top of there, which5

are headed "Witness Acknowledgement," and the first sentence reads, "This statement6

has been read over to me in English and the Swahili language and is true to the best of7

my knowledge and recollection."  Do you confirm that?8

A.   Yes.9

Q.   Now, before you testified in court starting last -- was it last week?  Before you10

started testifying in court, did you have an opportunity to read this statement?11

A.   Yes, I read it.12

Q.   And were you happy with the contents?13

A.   Yes.14

Q.   All right.  I'm briefly going to show you two parts of the statement and ask you15

to have a look at them.  If you can please call up --16

MR KHAN:  Your Honour, can I just ask - and it may be prudent - that before we get17

there my learned friend seeks further clarification regarding the date in dispute18

regarding the alleged meeting as a step, as a precursor, to what he seeks to do now?19

It may be relevant to the assessment of credibility later on, but I'll say no more.20

PRESIDING JUDGE EBOE-OSUJI:  This document has already been put21

-- referred to by the Defence.22

MR KHAN:  Your Honour, we haven't made it evidence, and the normal rules of23

course apply that we can refer to extracts to controvert a witness or to jog the24

witness's memory, without making it evidence.  That's the normal rules all the time.25
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It hasn't been exhibited and therefore what my learned friend is seeking to do in1

relation to a matter that they were aware of before they sat down and finished their2

chief is a matter that gives us the gravest concern.3

MR STEYNBERG:  Your Honours, we already know what the witness's evidence is4

on those dates.  The point is that there something is different and that is -- the reason5

why we are going into this in the first place is because the new evidence that the6

Defence has led on this basis and the conclusions which they reached against this7

witness based on -- without putting too fine a point on it, leading her up the garden8

path, and it's on that basis that I wish to show the witness this statement.9

MR KHAN:  Your Honour, can I just clarify one matter?  It may be of assistance.10

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, okay, enough, please.  This should11

be -- we should be hearing from Mr Faal on this thing --12

MR KHAN:  Well --13

PRESIDING JUDGE EBOE-OSUJI: -- because we would have two lawyers from the14

same side.15

MR KHAN:  Yes.16

PRESIDING JUDGE EBOE-OSUJI:  It might create some --17

MR KHAN:   Well, your Honour, I've spoken to Mr Faal.  I'll abide by the order,18

but it was agreed, as lead counsel, that I will deal with this issue.  But it's a very brief19

matter that may assist.  If it doesn't assist, your Honour, of course I'll be seated.  I'm20

in your hands.21

PRESIDING JUDGE EBOE-OSUJI:  What is it?22

MR KHAN:  Your Honour, the misapprehension I spoke to earlier, if the concern23

was that there was -- the meeting that the Defence showed in the video did not take24

place because of something mentioned in the statement, that may be one thing.  But25
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my learned friend is not seeking to put the statement for that purpose that actually1

the Bench thought it has been put.  They put in the statement in order to get out of a2

difficulty that was aware to them when they finished their examination-in-chief, and3

once the Defence have addressed that concern regarding the date that they elicited4

from their witness, they are now seeking to go back and change the date.  Your5

Honour, that's something quite different, we say, to what we appear and hope the6

Bench believe the Prosecution are seeking to do now.7

PRESIDING JUDGE EBOE-OSUJI:  But we can -- that's something definitely that can8

be debated at the point of discussions of the significance of the evidence.9

MR KHAN:  Well, your Honour, I'll say no more.  The whole evidence and many10

hours were spent on a particular date, and that date was not up the garden path, was11

not harvested by the Defence.  We were responding to the Prosecution witness.12

MR STEYNBERG:  Thank you, your Honour.13

Please call up page number KEN-OTP-0090-0644.  Can you please zoom in on14

paragraph 28 and the heading above it.15

Q.   This paragraph is entitled, "Meeting at (Redacted)’s compound on (Redacted)16

(Redacted)."  I'll just read the first line:  "On (Redacted)me at 717

a.m."  Did you tell the investigators that?18

A.   Yes.19

Q.   Do you have any further comment on that before I move on?20

PRESIDING JUDGE EBOE-OSUJI:  It's about a date.21

MR STEYNBERG:   Sorry, I missed the answer.  It's about a date.   I'm just going22

to move on.  I don't have an answer to that question on my -- let me ask the question23

again.24

Q.   Madam Witness, if we read on in this statement, after that first line, you25
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continue about a meeting at which various (Redacted) arose,1

et cetera -- arrived.  And what I'd like to ask your comment on is if you can comment2

on the date of that meeting at (Redacted)'s compound.3

A.   What -- what other thoughts do you want to elicit from me?  I -- I was there4

and I want to assert before this Court that this is true. It was on the (Redacted)- the5

(Redacted)- and (Redacted) was there.6

Q.   The point in issue is that, according to the statement, it was on (Redacted)7

(Redacted).  What do you say about that?8

A.   That is why I have asked what do you expect me to say, whereas I have already9

told the truth.  On the (Redacted) at that location.10

Q.   Thank you, I'll move on, then.11

Can you please call up the last page I intend to refer to, that is KEN-OTP-0090-0646,12

and zoom in on the last paragraph, number 40.13

THE COURT OFFICER:  Counsel, could you please specify the document that needs14

to be shown to the witness should be the redacted version number 1, or any other15

redacted version or the unredacted version which has so far been displayed?16

MR STEYNBERG:  Preferably the redacted version, please.17

THE COURT OFFICER:  There are five redacted versions.  I will show the first one,18

R-01.19

MR STEYNBERG:  The last paragraph, please.20

THE COURT OFFICER:  That is the fifth redacted version that is being shown.21

MR STEYNBERG:  Thank you.22

Q. Madam Witness, the last paragraph headed "Meeting at (Redacted)'s Compound23

on (Redacted)," and again the first line is:  "On (Redacted), (Redacted)24

me again at 7 a.m. and (Redacted)25
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I arrived at his place at around (Redacted) And you go on to describe a meeting at1

(Redacted), for instance, (Redacted) Did2

you tell the investigators that?3

A.   Yes.  That is what I said.4

Q.   And again, do you have any comment on the correctness of the date contained5

herein?6

A.   Give me a second to read, please.7

I don't have anything else to add.8

Q.   Do you not have any comment on the correctness of that date that appears here?9

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, the witness says she has nothing10

else to add.  You need to move on.11

MR KHAN:  Your Honour, can I just remind my learned friend that leading can also12

take many forms, even in re-examination, including using documents in certain ways.13

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, you need to move on.14

MR STEYNBERG:  I have moved on.  Your Honour, I'm happy to move on, but the15

witness is indicating I think she has something to say.16

PRESIDING JUDGE EBOE-OSUJI:  Yes, Madam, proceed.17

THE WITNESS:  (Interpretation)  I wish to have this read out and explained to me18

in Swahili.  You know, I do not understand English fully so there might be items that19

I miss.20

MR STEYNBERG:21

Q.   Madam Witness, it's just the sentence which I read to you that I'm interested in.22

That was interpreted to you in Swahili; is that correct?  If you would like me to23

repeat it, I can.  "On (Redacted) again at 7 a.m.24

(Redacted)25
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A.   I have nothing further to add.1

Q.   Very well.2

MR STEYNBERG:  Your Honours, that is all I have, bearing in mind the time at3

disposal.  I would like to ask that the pages I referred to be entered into evidence,4

but if my learned friends would prefer that for the sake of completeness the entire5

document goes in, I have also no objection to that.6

MR KHAN:  Your Honour, the proper course is that the sections referred to that7

have been read into the transcript remain part of the record.  Any other extracts, of8

course, can be -- that have been referred to can be left as it is without exhibiting the9

document.10

Your Honour, we have to know what are we facing.  Either we are confronting a11

statement in which the viva voce evidence is unnecessary or we have confronting the12

viva voce evidence, in which case there's no purpose to put in the statement, so we13

say very properly, in our submission, that my learned friend referred the witness to14

extracts, he read those and there is no more need to exhibit anything at all.15

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, do you have any difficulty with16

that proposition?17

MR STEYNBERG:  No.  No, your Honours, just the normal course would be that if18

a page is referred to, as I understand it, the page goes in.  The rest of the page would19

not necessarily form evidential material because it's not been commented upon by the20

witness, but I'm -- I leave myself in the hands of the Court.21

PRESIDING JUDGE EBOE-OSUJI:  At this stage we will just leave it with the extracts22

that have been read on to the record.23

Mr Faal, before you proceed, Judge Fremr has some questions.24

JUDGE FREMR:  Madam Witness, please explain me how you could be so sure25
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about dates five years ago because you have been asked in (Redacted)1

about dates from (Redacted).  Were those dates some special for you?2

THE WITNESS:  (Interpretation)  Yes.3

JUDGE FREMR:  Did you put those days on your diary?4

THE WITNESS:  (Interpretation)  Yes.5

JUDGE FREMR:  Witness, tell me, what was the day you testify first before our6

Chamber?7

THE WITNESS:  (Interpretation)  It was on the 17th.8

JUDGE FREMR:  Okay, thank you.9

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, you were on your feet.10

MR FAAL:  Yes, Mr President.  Your Honours would recognise the fact that we had11

not led any evidence on the new dates that have been mentioned, (Redacted)12

and (Redacted), and the obvious reason is that that was not in evidence.  The13

witness previously testified to meetings on (Redacted) and (Redacted),14

and we led evidence to controvert that and for the simple reason that, as the Defence,15

we do not have to bring in allegations, only to attack them.  But if you look at the16

record, prior to coming to court, we were alive to the fact that the allegations that17

were made by this witness were for the (Redacted) dates that we are now faced with18

and we presented evidence to deal with those dates.19

PRESIDING JUDGE EBOE-OSUJI:  Sorry.  When you say "the (Redacted) days we20

are now faced," be specific.21

MR FAAL: (Redacted) and (Redacted)-- and (Redacted).  There was no22

evidence on that, no allegations on that, that we had to deal with and that is why we23

could not present whatever we have on that issue.  And considering that this is new,24

we ask that we be given the opportunity to deal with them by way of25

ICC-01/09-01/11-T-42-Red-ENG WT 04-10-2013 112/117 WN TICC-01/09-01/11-T-42-Red2-ENG WT 04-10-2013 112/117 SZ T
Pursuant to Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013,  and the instructions in the email
dated 17 October 2013, the version of the transcript with its redactions becomes Public



Trial Hearing (Private Session) ICC-01/09-01/11
Witness:  KEN-OTP-P-0536

04.10.2013 Page 113

cross-examination of the witness.  That is the only fair way to proceed.  Otherwise,1

it would mean that the Prosecution is allowed, at the last minute, to have a second2

bite at the cherry, to bring in new evidence on issues that were not previously in play.3

There were no such allegations and we would not be given the opportunity to4

respond to them.  We would not be given the opportunity to cross-examine the5

witness on them.  That would be unfair, in my view.6

We ask that we be given the opportunity to present the evidence we have on the new7

allegations this witness is making, (Redacted) and (Redacted).  The8

previous allegations were (Redacted) and (Redacted), and that's why we9

had to deal with those. Now that we have something new, we ask that we be10

allowed to deal with them.  That's the, in my view and humble submissions, the only11

way to proceed.  Thank you, Mr President.12

(Trial Chamber confers)13

PRESIDING JUDGE EBOE-OSUJI:  Mr Faal, you do have the evidence to rebut the14

new dates; is that what you're saying?15

MR FAAL:  Yes, we do.16

PRESIDING JUDGE EBOE-OSUJI:  The Chamber's ruling would be you can17

introduce that evidence but not now.  You will use the bar motion, bar table material,18

we indicated earlier for other witnesses who are coming to speak to those dates.19

MR FAAL:  Mr President, it is our view that in that case, this Court would be rolling20

out a red carpet to the witness, to allow her to walk away, having made certain21

allegations, without giving the Defence the opportunity to challenge the witness's22

account.  And we think that that would be most unfair.  And the rules are clear:23

We should examine witnesses under the same conditions as the Prosecution,24

under -- when it comes to questioning witnesses as well, the Defence should have the25
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last word.  Those are the rules, Mr President, and we crave the Chamber's1

indulgence to allow us to put --2

PRESIDING JUDGE EBOE-OSUJI:  I understand you -- I understand why you would3

feel that way, but the Chamber has made the ruling.  As these things happen from4

time to time, counsel have to live with rulings.  They may be wrong from the Bench5

but counsel knows what to do in that case.6

MR FAAL:  And Mr President, with all due respect, do I take it that the President is7

reminding counsel that we have a right to ask to appeal this decision?8

PRESIDING JUDGE EBOE-OSUJI:  Most certainly, if that is the way you prefer to go.9

MR FAAL:  I was just asking for directions, Mr President.10

PRESIDING JUDGE EBOE-OSUJI:  You have a right to do what you feel is fair in the11

circumstances, including your right of appeal, but we need to move on.  We made a12

ruling.13

MR KIGEN-KATWA:  Mr President, I haven't been heard on this issue, and it's an14

issue which I would not want a situation where it seems like I acquiesced in the15

decision that the witness need not be put through the questions in respect of the new16

dates.17

Mr President and your Honours, the effect of the situation that the Prosecution has18

procured in the course of re-examination is that everything that has been done since19

17th has all been displaced and we are facing an entirely different case which we had20

notice of coming to address.  However, because the Prosecution did not present the21

case that they had given us notice that they are going to present, we did not react to22

that case.23

What they have done now is introduce it at a point where we have no chance unless24

you give us leave, and, Mr President and your Honours, we very strongly feel that we25
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should be allowed a chance to place the questions and the material we have to this1

witness.  Otherwise, this witness will be getting away having made serious2

allegations against our clients.  We very strongly feel that we should be entitled.3

May I say this lastly, Mr President.  Mr Steynberg for the Prosecution, who I have4

come to greatly respect and who has been very reasonable on this issue, I am sure has5

no objection to us being given a chance to cross-examine this witness on these new6

dates, Mr President.7

MR FAAL:  Mr President, may I say, if given the opportunity, I would do my utmost8

to do it under ten minutes.9

(Trial Chamber confers)10

PRESIDING JUDGE EBOE-OSUJI:  The ruling remains.  This witness has been11

cross-examined extensively.  We have to come to the end of the litigation as regards12

cross-examination.  The material -- the points you raise will be taken up at the13

appropriate time in submissions.14

MR FAAL:  Thank you, Mr President.  And may I ask for guidance as to when your15

Honours think would be the appropriate time for such submissions?16

PRESIDING JUDGE EBOE-OSUJI:  When the time comes to make whatever both17

sides think of the evidence of this witness, both in examination-in-chief,18

cross-examination, and re-examination.  That is when to deal with this matter.19

MR FAAL:  Of which witness, Mr President?20

PRESIDING JUDGE EBOE-OSUJI:  This particular witness.21

Now, if you do have, as indicated before, other witnesses who can come and testify to22

this matter, you are free to do so.  The door is not closed for you to call evidence on23

this matter.  It doesn't have always to be by discrediting a particular witness as to24

their testimony.25
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So the proceedings for the day are adjourned.  We will resume on Monday at 9.30.1

In the meantime, this witness is released from the witness stand.2

Madam, we have come to the end of your role in this case for now.  You're released3

from your role as a witness.  We thank you for coming.  The Chamber will assess4

the value of the evidence you have given.  Thank you.5

The witness can be let out and the case will adjourn.6

MR KHAN:  And your Honour, while that's being done, I wonder if you're minded7

to -- the Prosecution could give their guidance as to their time estimate for the next8

witness.  Is it the same as it was before, or has there been a variance as to that time9

assessment?  And also it would be useful, when the witness has been released,10

clarifications to the witness after the next one.11

PRESIDING JUDGE EBOE-OSUJI:  What was the last point you said?12

MR KHAN:  Your Honour, the first was the time estimate for the next witness.13

PRESIDING JUDGE EBOE-OSUJI:  Yes.14

MR KHAN:  And the second was the confirmation of the identity of the witness after15

that.  So the next two witnesses' details, are they, who are they and the time16

estimates.17

PRESIDING JUDGE EBOE-OSUJI:  We can let the witness out discreetly.  This18

doesn't concern her.  So while we discuss.19

THE COURT OFFICER:  For the record, your Honour, we are in closed session and20

the witness will be escorted out.21

(Closed session at 5.55 p.m.) Reclassified into open session22

(The witness is excused)23

MR STEYNBERG:  Thank you, your Honour.  The next witness will be 326, Witness24

326.  We anticipate at this stage that the evidence will be approximately one25
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and-a-half days, so approximately lunchtime on Tuesday.  The following witness1

will be Witness 189, as planned.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, that satisfies your inquiry?3

MR KHAN:  I'm most grateful.  Yes.4

PRESIDING JUDGE EBOE-OSUJI:  Thank you.5

MR KHAN:  Thank you.6

MR NDERITU:  Mr President, your Honours, just to indicate that as I do not have7

any reasonable -- as there is no reasonable expectation that any of the next few8

witnesses will be dual status, I will not be in the proceedings from this coming week9

and I will be ably represented by Mr Orchlon Narantsetseg and Ms Carolin Herzig.10

Thank you.11

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much for letting us know.  And12

we thank the interpreters and the court reporters for bearing with us to push through13

so late in the day. Thank you very much.  Court will now adjourn.14

(The hearing ends in closed session at 5.57 p.m.) Reclassified into open session15
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