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1 International Criminal Court

2  Trial Chamber V(a) - Courtroom 1

3 Situation: Republic of Kenya

4 In the case of The Prosecutor v. William Samoei Ruto and Joshua Arap

5 Sang-I1CC-01/09-01/11

6 Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia

7 and Judge Robert Fremr

8 Trial Hearing

9 Thursday, 10 October 2013
10  (The hearing starts in open session at 9.34 a.m.)
11 THE COURT USHER: All rise.
12 International Criminal Court is now in session.
13  Please be seated.
14 PRESIDING JUDGE EBOE-OSUJI: Thank you very much.
15  Court officer, please call the case.
16 THE COURT OFFICER: Good morning. Situation in the Republic of Kenya. In
17  the case of The Prosecutor versus William Samoei Ruto and Joshua Arap Sang, case
18 reference ICC-01/09-01/11. For the record, we are in open session.
19 PRESIDING JUDGE EBOE-OSUJI: Thank you very much. Appearances remain the
20 same?
21 MR OMOFADE: The only change in the Prosecution team is Mr Steynberg, as he
22  informed your Honours yesterday, is not here and Mr Garcia is here on behalf of the
23  Prosecution.
24 PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

25 Defence?
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MR KHAN: No change, Mr President and your Honours.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR KIGEN-KATWA: No change, Mr President and your Honours.

MR NARANTSETSEG: No change.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Prosecutor, I understand you have an issue you want to raise before the witness is
brought back into the courtroom. We're in open session.

MR OMOFADE: That's correct, your Honour. One issue that might be raised in
open session relates to the issue of the next witnesses to be called, and your Honours
asked the Prosecution to try and liaise with both Defence teams. I've had
discussions with Defence team for Mr Ruto and Defence team for Mr Sang this
morning. We are attempting to see what can be done in terms of the orders of the
next witnesses. We hope to be able to update your Honours after the next break.
We are still liaising with the VWU to see if they can accommodate this. So that's as
regards that.

The next matter, however, I'd like to raise in private session before the witness comes
in.

PRESIDING JUDGE EBOE-OSUJI: = We move, then, into private session.

(Private session at 9.37 a.m.) Reclassified as Open session.

THE COURT OFFICER: We are in private session, your Honour.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much. Mr Omofade, please
proceed.

MR OMOFADE: And the other matter relates to the line of questioning by my friend,
Mr Khan, yesterday, when he was cross-examining the current witness, and we

observed - and I didn't object at the time - that the thrust of some of the questions
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bordered on who was present with the witness at the time he was spoken to by the
Office of the Prosecutor, but more importantly, some of those questions bordered on
who -- how he came to be in contact with the Prosecutor, with the Office of the
Prosecutor. Now, the Prosecution is mindful of your Honour's decision of, I think
it's Decision 904, concerning the identities and affiliations of all intermediaries, and
just to point out that your Honours said categorically in that decision, "The Chamber
finds that the identity and affiliation of all Prosecution intermediaries not to be prima
facie material to the preparation of the Defence."

What we are saying is if the intent is to elicit information relating to who might have
been an intermediary for the Prosecution as regards this witness, we say this isn't a
line of questioning that should be pursued, in light of your Honour's decision. And
I only point that out. It might have been inadvertent. Iknow my friend didn't
pursue it much further, but if he is proceeding along that line, I might be objecting.
And that's all I say on the issue for now.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Khan?

MR KHAN: Your Honour, I'm not going to ask any further questions. The witness
gave his answer and his answer was very clear that he went on the internet and
contacted the Prosecution directly and his evidence, sworn evidence, was that nobody
else was involved at all. Your Honour, I wasn't going to go back to it.

PRESIDING JUDGE EBOE-OSU]JIL:  The point is noted, Mr Khan. MTr Kigen-Katwa,
do you have any observations on the point?

MR KIGEN-KATWA: I do not have anything to say on that issue, Mr President and
your Honours.

PRESIDING JUDGE EBOE-OSUJI:  Thank you. The decision of the Chamber on the

matter says what it says, of course, so when it comes down to really disputed, we will
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1 do that -- or discuss it, rather, we will do that, but the submissions of the parties on

2  both sides have been noted on the matter.

3  We will then bring in the witness.

4 MR OMOFADE: I'm grateful, your Honour.

5 MRKHAN: Iwill say thatIdon'tintend to -- we are in private session. Your

6 Honour, I will say, and I don't intend to raise it again with the witness, that the

7 Prosecution had informed us that intermediaries were involved with organising

8 initial telephone contact and facilitating contact between the Prosecution and this

9 witness. Your Honour, he's given his sworn evidence. I'm not going to revisit it.
10 PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, how much longer are we going to be in
11  private session? And also, have you thought again about how much longer you
12 would stay with the witness?
13 MRKHAN: Your Honour, I would be, I think, about 15 minutes, at least, in private
14 session. For the Defence, of course, it's even more acute because if inadvertently
15 anything comes out, I don't want any adverse suggestions to be made, so I have to act
16  with even greater caution, if that's possible.
17 Your Honour, I had consultations with my learned friend, lead counsel for Mr Sang,
18 and between us, we've divided up the questioning so that there will be no repetition,
19  and I think it's fair to say that I will hope that I will be finished by today, but what it
20 will mean, in any event, is that my learned friend's questions will not be very
21 extensive because we've had consultations between us. So, in all, we will not take
22  anywhere near the two and-a-half days that the Prosecution led this witness in-chief,
23  Ithink it was, and we'll be done, if not -- we won't be done today, but hopefully we
24 will be done tomorrow.

25 THE COURT OFFICER: Your Honour, we are in closed session and the witness will
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be brought in the courtroom.

(Closed session at 9.43 a.m.) Reclassified as Open session.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

(The witness enters the courtroom)

WITNESS: KEN-OTP-P-0326 (On former oath)

PRESIDING JUDGE EBOE-OSU]JI: Welcome back, Witness. We -- Mr Khan will
continue his cross-examination of you today. You are still under oath, and also
remember to speak slowly and also observe the pauses that need to be observed so
that the interpreters and the court reporters can accurately record what you are
saying.

Mr Khan.

QUESTIONED BY MR KHAN: (Continuing)

Q. Good morning, Mr Witness.

A.  Good morning.

Q. Thope you had a restful night. Can I ask you --

PRESIDING JUDGE EBOE-OSUJI:  We go into private session. Mr Khan can
continue while we do that.

MR KHAN: I'm grateful.

PRESIDING JUDGE EBOE-OSUJI: We're all wearing headphones.

(Private session at 9.45 a.m.) Reclassified as Open session.

MR KHAN:

Q. Canlask, Witness, where you're staying at the moment, if you have access to a
telephone?

A.  Yes.

Q. Did you use that telephone last night?
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A.  Yes.

Q. And how many --

THE COURT OFFICER: I apologise, your Honour, but I need to put on the record
that we passage into closed, open or private session. We are in private session now.
Thank you very much.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MR KHAN:

Q. And, Witness, how many phone calls did you make?

A. Ireceived a phone call from Mr --

PRESIDING JUDGE EBOE-OSU]JI:  One second. You need to listen carefully to the
question counsel is asking you. He'd asked you how many phone calls. Idon't
think he's asked any more question about where you got it from and things like that.
Just listen carefully to his questions and answer them. If he has more questions for
you, he will ask those questions.  And another reason why it's important for
witnesses to only respond to questions that are asked is that it allows the Court to
control the questioning of witnesses. There may be questions that other lawyers
may object to and there may be questions that the Court itself might think is not
proper. It's important then that you wait for the questions to be asked so that those
assessments can be made. We don't want you to start answering questions the
lawyer has not asked you yet. Thank you.

MR KHAN:

Q.  Witness, you were saying -- my question was: "Did you make any telephone
calls?" That was my first question.

PRESIDING JUDGE EBOE-OSU]JI:  And he said, "Yes." So your last question was:

"How many?" Let's take it from there.
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MR KHAN: I'm grateful.

How many telephone calls did you make?

Yesterday night, I never made a phone call. But --

But you received a call?

Yes.

In the call that you received, did you discuss your evidence before this Court?

> o0 > O » 0O

I received a call from the support staff, telling me that I must report to the
Court.

Q. I'mgrateful. And do you have access to the internet where you are?

A. No.

Q. Witness, yesterday, before we broke, I was dealing with some questions
regarding your -- the account of your education that you gave the Prosecution. Do
you remember that?

A.  Yes.

Q.  And just before we broke, I was referring you to your evidence at page 32, line
17 to 23 - I think it was day one - when you said that you (Redacted)

(Redacted). Do you remember that?

A.  Yes.

Q. And you said in court that you (Redacted); is that right? Did

you say that?

A.  Yes.

Q.  When you were interviewed by the Prosecution, Witness, in (Redacted)
(Redacted), you said you (Redacted). Which is it?

A. Maybe it was a confusion.

Q. Well, can you enlighten us? When do you say you (Redacted)
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Mr Witness?
A. (Redacted).
Q.

(Private Session)

ICC-01/09-01/11

And you told the Prosecution in your statement, at paragraph 11, that you

(Redacted); is that right?

Isn't

Yes.
Q. Was this (Redacted) Witness?
A. Itwas.
Q. And it was (Redacted) is that right?
A. Yes.
Q. And you say the (Redacted)?
A. Yes.
Q. Isit, in fact, Mr Witness, (Redacted)?
that the (Redacted)?
A. Yes.
Q.  Witness, do you know (Redacted)?
A. Tdon't know him.
Q. Youdon'tknow him. Do you know the (Redacted)

(Redacted) Did you know that?

A.

Q.

I don't know his full name.

In fact, Witness, you were misleading this Court and misleading the Prosecution

knowingly when you said you (Redacted)

(Redacted). That wasn't true, was it?

A.

Q.

I'm not misleading.

Did you give the (Redacted)

(Redacted) to the Prosecution?

10.10.2013
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I never gave them the (Redacted).

Never gave it. Do you have that (Redacted)

I don't have it here with me.

Do you have it wherever you're staying?

It's back at home.

It's back at home. Is it (Redacted)

> o > O » 0O »

It's (Redacted).

Q. Isitas big as this piece of paper - I'm holding up an A4 size of blank paper - or
is it larger?

It's (Redacted).

Is it handwritten or is it typed? Is it (Redacted)?

It's typed.

Is it in colour or is it in black and white?

It's in colour.

o> 0>

It's in colour.

MR KHAN: Your Honour, with the court officer's leave, I'll put on tab 36, your
Honours, and for the court officer's ease of reference, it's KEN-D09-0020-0046.

Q. And Witness, if you could look at the screen, and you'll see why I say you (Redacted)
(Redacted)

Can you read that, Witness? And, Witness, can you see the second paragraph:
(Redacted)

(Redacted)

(Redacted)

(Redacted) you gave the Prosecution originally in your statement that you

signed and initialled and read again two weeks ago, "... (Redacted)
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1 (Redacted)
2 (Redacted)

3 Canyou -- have you read that, Witness?

4 A. Yes, I'veread it.

5 Q. Sowhat I'm saying, Witness, is that you (Redacted)

6 (Redacted) and your evidence before this Court is false. What do you have to say

7 about that, Witness? And it can be taken off the screen now so the witness can focus

8 on my questions.

9  Witness, what do you have to say about that, that your evidence is false, that you are
10 telling untruths to the Prosecution and to this Court when you say you (Redacted)
11  (Redacted)

12  (Redacted) Can you give an explanation?

13 A. My explanation to this, your Honour, I (Redacted)

14  (Redacted)

15 (Redacted)

16 Q. Because, Witness, you recalled yesterday (Redacted)

17 I putit to you the reason you (Redacted)

18 (Redacted)

19 (Redacted). Isn't that right?

20 A. Thad a connection because (Redacted).

21 MR OMOFADE: Your Honours, the only reason I object is that is not the only
22  possible explanation, (Redacted).

23 MRKHAN: Your Honour, my friend is testifying. I can put my case and, in fact, the
24 Prosecution have asked in filings that I put my case, and I'm doing precisely that.

25 PRESIDING JUDGE EBOE-OSUJI: Mr Khan, you also should consider when to
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move on when the witness said he cannot comment.

MR KHAN: Yes. Your Honour, I will move on.

MR KIGEN-KATWA: With your permission, Mr President. At page 10, line 23,
next to Mr Khan stating that, "Witness, you recalled yesterday (Redacted)
(Redacted)," that should not be. I don't think that word (Redacted) has any place in that
statement. It should be (Redacted) Mr President.

PRESIDING JUDGE EBOE-OSUJI:  That's -- I did hear (Redacted)

MR KHAN: I'm grateful, Mr President.

Q.  Witness, I'll move on to another topic and that's your (Redacted)-- sorry, your
(Redacted)- so moving on to something completely new,

fortunately. You told the Prosecution that you (Redacted)

(Redacted). Do you remember saying that?

A.  Yes.

Q. And you said yesterday, in fact, that you (Redacted)

(Redacted); is that right?

A. Yes.

Q. What was the (Redacted)

(Redacted) ?

A. Twas (Redacted).

Q. And how many (Redacted)

A. TI--Tcan (Redacted)

Q. So (Redacted), to give an approximate guess, (Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Private Session)
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1 A. Itwasamonth, days, the number of days in a month.
2 Q. Soalmost (Redacted); is that right, or not?
3 A. Almostevery day.
4 Q. Soif you were (Redacted)
5 (Redacted); is
6 thatright?
7 Yes.
8 Q. Thankyou. And where precisely, Mr Witness, (Redacted)?
9 A. That (Redacted).
10 Q. And where precisely?
11 A. (Redacted).
12 Q. What's (Redacted), Mr Witness?
13 A. It'snot-- (Redacted)
14 Q. Anddid you, (Redacted)
15 (Redacted)? Is that right or not?
16 A. Sometimes]I could (Redacted)
17 Q. And what (Redacted)? Can you (Redacted)
18 (Redacted)
19 A. [Itwas (Redacted)
20 Q. Andin (Redacted)
21 A. Iwas (Redacted).
22 Q. Isn'titcorrect that (Redacted)
23  (Redacted)
24 (Redacted)? Is that right?
25 A. Currently is being (Redacted)
10.10.2013
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1 (Redacted).

2 Q. Yes. And it (Redacted), wasn'tit?

3 A. (Redacted)

4 Q. Doyouknow (Redacted)? And for the transcribers, it's (Redacted) and then

5 (Redacted). Do you know (Redacted)

6 A. Yes.

7 Q. He's (Redacted), is he not?

8 A. Yes.
9 Q. He's(Redacted), is he not?
10 A. Yes.
11 Q. And is that (Redacted)
12 A. Yes.
13 Q. Have you not heard of (Redacted)?
14 A. (Redacted)
15 Q. And (Redacted) is also (Redacted), isn't he?
16 A. (Redacted).

17 Q. And (Redacted)

18 (Redacted) You know

19 about that?

20 A. Yes, that's the background he gave.

21 Q. How many (Redacted)

22  (Redacted)?

23 A. There were around (Redacted).

24 Q. Infact, there's (Redacted); is that right?

25 A. Idon'tknow if some have been -- some have been recruited.
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And when did (Redacted), do you know that?
It's almost -- (Redacted).

It (Redacted), do you agree with me?

> O > O

I don't have the accurate record, but it's (Redacted).

Q. And, your Honour, I will now read something and put it to the witness. It's
tab 82 of your Honour's file, and I'd ask that the court officer display
KEN-D09-0020-0130.

And I'll ask you some questions about this in a moment, Witness. And, Witness, if
you prefer, I can give you a hard copy, or if you're more comfortable reading on the
screen, it's up to you.

A. Hard copy.

MR KHAN: So with the assistance of the court officer, I will pass, my friend can see
it, it's the identical copy as is uploaded to the witness. Yes, you can show

Mr Omofade.

MR OMOFADE: I confirm that.

MR KHAN: I'm most grateful to my learned friend. If it could be given to the
witness?

Q. Reading from the first page, second paragraph, it states that "(Redacted)
(Redacted) "and if you go down

two paragraphs, Witness, to the paragraph starting with -- paragraph starting,
(Redacted)

(Redacted)

(Redacted) Can you see that? It's the fifth paragraph from the top.

A.  Yes, yes.

Q.  (Redacted) that's -- well, let me move on. If you can turn over the
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1 page - and for the court officer it's page 0131, the second page - and I'll read to you the
2  bottom paragraph. (Redacted)
3  (Redacted) and let me
4 read something to you, Witness. (Redacted)
5 (Redacted)
6 (Redacted)
7  (Redacted)
8 (Redacted)
9 (Redacted)
10  (Redacted) and if you go to the next page, Witness, and for the court
11  officer it's the top of page 0132, "... (Redacted)
12 (Redacted)
13  (Redacted)
14  (Redacted)
15 (Redacted)
16 (Redacted)
17  (Redacted)
18 (Redacted)
19 (Redacted)," this is the next paragraph. (Redacted)
20 (Redacted)
21  (Redacted)"
22  Witness, that's the (Redacted) is that right? (Redacted)
23  (Redacted)
24 A. (Redacted).

25 Q. What many would call (Redacted); is that right?

10.10.2013 Page 15



1CC-01/09-01/11-T-46-Red-ENG WT 10-10-2013 16/105SZ T
Pursuant Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0326

1 A. Yes.

2 Q. How did you first come into contact with (Redacted), Witness?

3 A. Imethim the time (Redacted)
4  (Redacted)
5 (Redacted)

6 Q. In(Redacted). And how did it come that (Redacted) How did
7 (Redacted)
8 A. Wemeton the way and (Redacted)
9 (Redacted)
10 (Redacted)
11  (Redacted)
12 Q. Soyou could (Redacted); is that right?
13 A. (Redacted).
14 Q. A (Redacted). Is
15 that a fair assessment?
16 A. Yes, I could (Redacted).
17  PRESIDING JUDGE EBOE-OSU]JI:  Just to make sure we understand what you say,
18 given what the transcript says, you said -- did you say, "... (Redacted)
19 (Redacted)
20 (Redacted)
21 THE WITNESS: He was (Redacted)
22  (Redacted)
23  PRESIDING JUDGE EBOE-OSUJI:  So what you're saying is that he was (Redacted)
24  (Redacted)

25 THE WITNESS: (Redacted)
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1  PRESIDING JUDGE EBOE-OSUJI:  Okay.
2 MRKHAN:
3 Q. Soitwasverylucky. And you came to meet him (Redacted); is that right?
4  That was your --
5 A. That was my first meeting with him.
6 Q. Allright. Buthe (Redacted)
7 (Redacted) is that right?
8 A. He was (Redacted)
9 MRKHAN: Your Honour, I would now refer the witness to page 4 of the hard copy
10  of the -- the document I've given him, and it's page 1 -- 0133.
11 PRESIDING JUDGE EBOE-OSUJI:  We are still (Redacted)
12 MRKHAN: Yes.
13 PRESIDING JUDGE EBOE-OSUJIL:  (Redacted)
14 MRKHAN: Yes, KEN-D09-0020.
15 Q. And (Redacted)
16 (Redacted)
17  (Redacted)
18 (Redacted)
19 (Redacted)
20 (Redacted)
21  (Redacted)
22  (Redacted)
23  (Redacted) and the paragraph below, the
24  answer, (Redacted)

25 (Redacted)
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1 (Redacted)

2 (Redacted)

3 (Redacted)

4  (Redacted)

5 (Redacted)

6  Witness, are you familiar with (Redacted)

7  (Redacted)

8 (Redacted) Are you aware of that?

9 A. WhatIknow to my knowledge is that (Redacted)
10 (Redacted)
11 Q. Andjust--
12  PRESIDING JUDGE EBOE-OSUJI: Mr Khan, did you situate (Redacted)
13  (Redacted)
14 MR KHAN: Your Honour, page 5, at the bottom of 0134, page 0134, the best I could
15 do (Redacted)
16  PRESIDING JUDGE EBOE-OSU]JIL: I see that.
17 MR KHAN: (Redacted) That was the best I could do.
18 PRESIDING JUDGE EBOE-OSUJI:  Yes. So will the assumption be then, as far as
19  you can tell, (Redacted), or is it something of importance to
20 you in your discussion with the witness?
21  MRKHAN: Your Honour, I will come to it and hopefully it will become apparent.
22 Q. Witness, let me tell you what (Redacted) is and you can tell me is it
23 rightorisitnot. (Redacted) Witness -- and the documents can be
24  moved now, removed from the witness's sight, because he can focus on my questions,

25  with the Court's assistance.
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PRESIDING JUDGE EBOE-OSU]JI:  Mr Khan, be careful about giving evidence.
Putting -- I think you can ask the witness questions. Your personal account will not
be appropriate.

MR KHAN: Your Honour, I'm relying upon the previous ruling of the Chamber.
I'm confronting the witness with Defence evidence so that he can have an opportunity
to comment on it.

PRESIDING JUDGE EBOE-OSU]JI:  You're perfectly welcome to do that.

MR KHAN: I take the point. I getthe point. I'm so sorry.

Q. Witness, (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Is that a correct account (Redacted) Witness?

A. Ican't acknowledge that, because maybe it was discussed (Redacted)
(Redacted) and so I can't talk about it.

Q. I'msaying -- let me put it differently. (Redacted)

(Redacted)

(Redacted) Is that

correct?

A. That's not true according to the context where you are discuss it.
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Q. And tell me, you've known (Redacted).

(Redacted). is it fair to say you had (Redacted).

(Redacted).?

A.  Yes, since (Redacted).

Q. From your own experience and your own (Redacted)

(Redacted)?

A. He (Redacted)

Q. No, I'm asking about your assessment of him, Witness. From your interactions
with him, was he --

PRESIDING JUDGE EBOE-OSU]JI: Mr Khan, I will overrule that assessment of
somebody else's candour or honesty.

MR KHAN: Well, your Honour, it's evidence of general reputation, it's admissible,
but I'll move on.

Q.  Witness, did (Redacted) in your experience? Did (Redacted)

(Redacted)

A.  According to the (Redacted)

Q. Did you ever see (Redacted) ? Did you ever hear him say

one thing and do a different -- another thing?

A. TI've not witnessed such occasion.

Q. Yes. Witness, (Redacted) What

do you have to say about that?

A. Isay to my knowledge I (Redacted).

Q. (Redacted)

(Redacted)

(Redacted). Is that right, or not?
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1 A. To that extent of (Redacted) I can't say, because maybe if he (Redacted)
2 (Redacted)
3 Q. And he (Redacted) contrary to what you told the Prosecution in
4  your statement and also in evidence, he (Redacted)
5 (Redacted)
6 (Redacted). What do you have to say about that; that you (Redacted)
7  (Redacted)
8 A. According to my knowledge, and according to (Redacted)
9 (Redacted).
10 Q. Were you ever given (Redacted)
11 A. Henever (Redacted).
12 Q. Did you ever (Redacted)
13  (Redacted)?
14 A. Inever (Redacted).
15 Q. Were you ever told, Witness, that there was (Redacted)?
16 A. No.
17 Q. TIllmoveon. Witness, you told the Prosecution at paragraph 18 of your
18 statement that you had a passion for politics. Do you remember saying that?
19 A. Yes.
20 Q. And that you wanted to (Redacted).
21 Do you remember saying that?
22 A.  Yes.
23 Q. And that you needed (Redacted); is that
24 right?

25 A. Isaid I had an (Redacted)
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1 (Redacted)
2 Q. And was that to (Redacted)
3 (Redacted)? Which one was it?
4 A. Before (Redacted)
5 (Redacted).
6 Q. And, Witness, did you initiate the (Redacted)? Did you get
7  (Redacted)
8 (Redacted)
9 A. Thad the (Redacted)
10 Q. Did you get the (Redacted)
11  (Redacted)?
12 A. Yes.

13 Q. And one has to (Redacted), am I right?

14 A. You have to (Redacted).
15 Q. How much, Witness (Redacted)?
16 A. Itwas (Redacted).

17 Q. Sowhy did you (Redacted)
18 (Redacted)
19 (Redacted)?

20 A. (Redacted)
21  (Redacted)

22 Q. (Redacted)
23  (Redacted)
24 (Redacted)? Isn't that right?

25 A. IthinkI'mclear. I'vesaid (Redacted),
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1 (Redacted).
2 Q. Witness, I'm not talking about (Redacted). I'm talking
3 about (Redacted). Do you get the difference? I'm talking
4  about (Redacted)
5 (Redacted)
6 A. Maybe. Ican't remember because (Redacted)
7 Q. Witness, I'll move on. Did you (Redacted)
8 (Redacted)
9 (Redacted)? Do you
10 remember that?
11 A. No.
12 Q. Yousay you don't remember (Redacted)
13 (Redacted) ? And please
14 remember you're under oath, Witness.

15 A. I'mclear, any -- (Redacted)
16 (Redacted)

17 Q. Mr Witness, did you ever (Redacted)

18 (Redacted)?

19 A. No.

20 Q. Did (Redacted)

21  (Redacted)?

22 Do you remember that?

23 A, Yes.

24 Q. And by the way, Witness, do you remember the phone number you were using

25 in 2007-2008, with your good memory? Do you remember that?
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1 A Yes.

2 Q. Could you please tell us what phone number you were using in 2007-2008,

3  (Redacted)?

4 A, Itwas--

5 Q. Yes, please carry on.

6 MR OMOFADE: Your Honours, I wonder what the relevance of this is.

7  MRKHAN: Your Honour, I certainly won't give the relevance in front of the

8 witness. Your Honour, of course it's relevant.

9 MR OMOFADE: There may be obvious reasons why a telephone number of a
10  witness shouldn't be --
11 MRKHAN: Let me put it differently.
12 Q. Witness, are you using that phone number today or not?
13 A. No.
14 Q. No.
15 MRKHAN: Your Honour, may I put the question?
16  PRESIDING JUDGE EBOE-OSU]JI:  Still asking for the phone number?
17 MRKHAN: Yes. The witness is not using that phone number any more. Idon't
18 see in any way how it could be a cause of concern that it be given to us. Itis, of
19  course, of forensic utility.
20 MR OMOFADE: If he's not using the telephone number now, we are talking about
21  forensic utility, I don't know what information that will in turn cough up, and this is
22 the problem we have.
23  PRESIDING JUDGE EBOE-OSUJI: Mr Khan, you said you'll stay with this witness
24 until --

25 MR KHAN: Il move on --
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PRESIDING JUDGE EBOE-OSU]JI:  -- the end --

MR KHAN: -- and come back to it.

PRESIDING JUDGE EBOE-OSUJI:  Yes. And so what will then happen would be
on the next resumption of the session, you can discuss it as a legal point --

MR KHAN: I'm grateful.

PRESIDING JUDGE EBOE-OSU]JI: -- before the witness comes in.

MR KHAN: I'm grateful.

Q. Witness, do you also remember there was a time that (Redacted)

(Redacted)?

Do you remember that?

A.  Your Honour, I would like to beg some of the few issues and I would like to ask
if the question the legal counsel is asking is concerning the testimony I've -- I've been
giving out or what is it? Because it is involving too much into my private life, of
which I think is also infringing into my right of privacy.

PRESIDING JUDGE EBOE-OSUJI:  Witness, I understand how questions like this,
cross-examinations, can be uncomfortable to witnesses. They are. They generally
are uncomfortable to witnesses. But you have to answer these questions. The
lawyer on the other side, the Prosecution lawyer, would object to questions he thinks
are not relevant to the issues that the Court has to resolve, and the Judges are also
here to watch over the proceedings. Until there is a ruling that you should not
answer any question, please do your best to answer the questions to the best of your
ability. Questions do get uncomfortable but, so far, these are not unfair.

MR KHAN: I'm most grateful, Mr President.

Q.  So, Witness, do you recall (Redacted)

(Redacted)? Do you recall
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1 (Redacted)?

2 A. TI'venot got the last part of your question.

3 Q. Do youremember (Redacted)

4  (Redacted)? Do you remember -- do you remember, do

5 yourecall, do you recollect, that assistance that he gave you?

6 A. Hehasassisted me.

7 Q. And (Redacted); is

8 that right?

9 PRESIDING JUDGE EBOE-OSUJI: Mr Khan, although I have made the ruling on the
10 last intervention --
11 MRKHAN: TI'll move on, your Honour.
12 PRESIDING JUDGE EBOE-OSU]JI:  -- keep in mind all the terms of Article 68(1),
13  towards the end of the first paragraph. The discomfort indicated by the witness
14 might be getting us there.
15 MRKHAN: Your Honour, can I just say -- I will move on, but sometimes witnesses
16  have to feel a bit of discomfort, depending upon the probing nature of the questions.
17  So, Your Honour, it must be read in that light, but I'll move on. I'll move on.
18 PRESIDING JUDGE EBOE-OSUJI:  And that's why I gave you some leeway to go.
19 MRKHAN: I'm grateful.
20 PRESIDING JUDGE EBOE-OSUJI: I'm saying let's just be careful.
21 MRKHAN:
22 Q. Witness, do you remember a time when (Redacted)
23  (Redacted)
24 (Redacted)

25 (Redacted)
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in fact?
A. Your Honour, I don't remember.
Q. Do you know -- you mentioned -- do you know (Redacted)-- well, tell me one
thing, Witness, before I leave (Redacted)
(Redacted)
(Redacted), why on earth did you tell the Prosecution,
when they screened you (Redacted)
And, your Honour, I refer to KEN-OTP-0086-0130 and I have copies if the Bench wish
to see them.
Can you explain that, Witness, to the Court?
A. Pardon?
Q. Can you explain to the Court why, if you were (Redacted)
(Redacted), why on earth did you tell the Prosecution (Redacted)
(Redacted)? Can you explain that to their Honours?
A. I said I (Redacted)
(Redacted)
Q.  You actually said (Redacted), did you not? That's what the
Prosecution say you said. They say (Redacted). Is that right, or did you
not say that?
A. Isaid I (Redacted).
Q.  Just so the Court know, (Redacted)
(Redacted) isn't it?
A. Depending on the need of individual.
Q. Okay, your Honour, I'll move on. You know (Redacted), don't you?

A. Iknow him.
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Q. Yes. He (Redacted)

(Redacted); isn't that right?

A. No.

Q. And for (Redacted)

(Redacted); isn't that right?

PRESIDING JUDGE EBOE-OSU]JI: Counsel, relevance?

MR KHAN: Your Honour, I don't want to say too much at the moment but it's
linked, of course, to the earlier questions I was asking and the motivations of this
witness to give the account he's given to the Court.

Q.  Witness -- if I proceed, Mr President. Witness, were you (Redacted)
(Redacted)

(Redacted)

(Redacted).

(Redacted)

No.

Do you have (Redacted)

[ have (Redacted).

Do you have (Redacted)?

[ have (Redacted)

(Redacted)?

Not (Redacted)

(Redacted). And do you have a (Redacted)?

(No audible response)

A (Redacted)?

> o > O » O » 0 » O > O

No.
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1 Q. No. Isitnot correctthat actually (Redacted)

2 (Redacted)

3 (Redacted)

4  (Redacted) ? Isn't that right?

5 A. Iwill --1was (Redacted).

6 Q. And (Redacted)

7  (Redacted), didn't he, or is that not true?

8 A. That's not true.

9 MRKHAN: Your Honour, if --
10 PRESIDING JUDGE EBOE-OSUJI: Mr Khan, I think --  have a feeling you've
11  saturated your point.
12 MR KHAN: Your Honour, just with your leave, tab 46. It goes to credibility. Tab
13 46, and I'd ask be put on the screen KEN-D(09-0020-0062.
14 Q. And, Witness, see this document, please, because it's (Redacted)
15 (Redacted)
16  (Redacted). Tab46. I'm sorry, Witness, let me clarify. In fact, the
17  (Redacted)
18 (Redacted)
19  Is this (Redacted)?
20 A. (No audible response)
21 Q. Let'sdoitthis way, Witness. Can you see after your name, (Redacted)
22 you see (Redacted)? That's (Redacted), is it not, that you confirmed at
23 the beginning?
24 A. The (Redacted).

25 Q. Andit's (Redacted) below, is it not?
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1 A. But thereis an omission in (Redacted).
2 Q. Do you ever remember seeing this document before, or not?
3  PRESIDING JUDGE EBOE-OSUJI: Do you have the original, Counsel?
4 MRKHAN: Not yet, your Honour. Not with us in court.
5 Q. Witness, do you remember seeing this document before or not, or is it the first
6 time you've seen it today?
7 A. (Noaudible response)
8 Q. It'sadocument for (Redacted), or you can't say, Witness?
9 A. (Noaudible response)
10 Q. It'syour signature, is it not? Just answer this question: Is it your signature, or
11  not?
12 A. The (Redacted).
13 Q. Andit's (Redacted), is it not?
14 A. Thereis (Redacted).
15 Q. Yes, I thinkit's the photocopying, but we'll get the original. And do you know
16 (Redacted)
17  (Redacted)? Do you know them, or they
18 don't ring a bell and then I'll move on?
19 A. Iknow (Redacted).
20 MR OMOFADE: Your Honours, I just -- I think it's only fair for the record that the
21  content of this document be read out. I say that because the assertion that has been
22 put, which is that, (Redacted)
23  (Redacted)." Thisis what I'm
24 reading.

25 MRKHAN: No, that's quite -- my friend is quite right. I corrected myself.
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1 MR OMOFADE: Yes, okay.

2 MRKHAN: AndIagree. Letme tryagain. I did correct myself.

3 MROMOFADE: It's not the figure that I'm disputing. And then the transcript is

4 correct to say (Redacted), but to my mind this is not what the document itself

5 seems to say.

6 PRESIDING JUDGE EBOE-OSUJI: Okay. All right.

7 MRKHAN: Your Honour --

8 PRESIDING JUDGE EBOE-OSUJI: Why don't we --

9 MRKHAN:
10 Q. Witness, do you remember seeing this document ever before?
11  PRESIDING JUDGE EBOE-OSU]JI: Mr Khan, one second. In view of the issue the
12 Prosecution is raising, you will have to put this thing on the record, the whole
13  document itself. Yes.
14 MR KHAN: Your Honour, in fact I'll ask for an exhibit number to be given to it --
15 PRESIDING JUDGE EBOE-OSU]JIL:  Yes.
16 MR KHAN: --because that's what I was intending to do.
17  PRESIDING JUDGE EBOE-OSU]JI:  Yes, it would be appropriate to do that, Mr Khan.
18 MR KHAN: And indeed, your Honour, for the other documents I've shown
19 Ithought at the end -- maybe I should do it one by one, but at the end I was going to
20  ask for them to be given exhibit numbers. The (Redacted) that I read out earlier
21  should also be given an exhibit number, with the Court's leave, and the document
22 from (Redacted) should also be given an exhibit number
23  at the Court's pleasure.
24  PRESIDING JUDGE EBOE-OSUJI: Mr Omofade will have to be listening to the

25 request. Those are different documents, and it's up to Mr Omofade to indicate
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whether or not he objects that each one of those be admitted into evidence because of
course that makes a difference.

MR OMOFADE: Well, the first document I have serious difficulties with. Firstly
the witness doesn't know this (Redacted) and, if indeed this document is

from (Redacted), we have some difficulties with it anyway. This is a document - a
(Redacted)

MR KHAN: Ido apologise to interrupt. The reason I do it is I have (Redacted)
(Redacted), but it hasn't -- because of the 24-hour rule. I can hand it so that there's no
misapprehension. If this can be given to the Court and to my friend, because it's on
this issue.

Your Honour, what happened is (Redacted)--

MR OMOFADE: Well --

MR KHAN: If my friend can see it, he can see the point.

Your Honour, if I may, we can always argue admissibility later on, your Honours, at
the end at a suitable point, if the Court is so minded, or we can wait.

MR OMOFADE: Well, your Honours, Counsel is seeking to have these assigned
numbers at this time and I make my objection because I --

MR KHAN: Well, could it be marked for identification and we can argue
admissibility later so that we don't waste time?

MR OMOFADE: Identification for the time being.

PRESIDING JUDGE EBOE-OSUJI: I think that's --

MR OMOFADE: And that goes for both documents, your Honour.

PRESIDING JUDGE EBOE-OSUJI: The document, or (Redacted)

(Redacted), will be

marked for identification Ruto Defence.
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THE COURT OFFICER: Your Honour, if I understood correctly, document
KEN-D09-0020-0046 will be marked for identification and attributed reference
MFI-T-D09-00017 and will be classified as confidential.

There are two other documents that were shown: KEN-D09-0020-0130, which is the
interview, and KEN-D09-0020 --

PRESIDING JUDGE EBOE-OSU]JI:  Court officer, let me stop you for a minute. One
at atime. Now we are dealing with the two letters from (Redacted)

(Redacted). That will be marked for identification -- those, rather. Those two
documents will be marked for identification.

So, once we've done that, then Defence counsel will raise the next document he wants
to put in and we'll deal with it in that way.

THE COURT OFFICER: Can Counsel please remind the ERN reference of the
second letter, because I don't have it?

MR KHAN: I think the next document -- if the (Redacted) document has

been marked for identification, the next was KEN-D09-0020-0130.

PRESIDING JUDGE EBOE-OSU]JI:  Which document is this?

MR KHAN: That's the (Redacted).

PRESIDING JUDGE EBOE-OSUJI:  All right. Let's hold off on that for a minute.
Let's first settle the two documents from (Redacted).

My understanding is that you had -- Mr Khan, you had already logged into the court
records the first of the letters and then -- and then there is another document, another
letter, you just produced right now. Have you also logged that in?

MR KHAN: No, your Honour, it hasn't been logged in. It's just been received this
morning.

PRESIDING JUDGE EBOE-OSUJI:  All right. That could be what the court officer is
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1 talking about when he asked for the ERN number of that.
2 MRKHAN: Ah,Idoapologise. Your Honour, for that one I will seek to admit it
3  through a Bar table motion. I was just doing it so that I wasn't misleading my
4 learned friend and later on controverting it. It was received only this morning.
5 So only one document should be put in, which is the document I showed. This
6 clarificatory letter (Redacted) will be submitted, with the Court's leave, by
7  way of a Bar table motion in due course.
8 PRESIDING JUDGE EBOE-OSUJI: Where is that first (Redacted)
9 (Redacted) Where is the tab? We want to make sure we've got the ERN number right.
10 MRKHAN: Yes, I'm grateful. Your Honour, it's at tab 36 and it's
11 KEN-D09-0020-0046 and that's a --
12 PRESIDING JUDGE EBOE-OSU]JI:  Court officer, you've got that now. So that
13 would be the first document to be marked for identification Ruto Defence, bearing the

14  (Redacted)
15 (Redacted)

16 THE COURT OFFICER: Indeed, your Honour. That was the document I referred
17  to earlier and that was the document that was marked for identification as

18  MFI-T-D09-00017.

19 PRESIDING JUDGE EBOE-OSU]JI:  All right. Do we have difficulty also, court

20  officer, marking the document that the -- Mr Khan just handed up this morning, also
21 (Redacted) Itisnot --it does not have an ERN

22 number as yet. Does it pose a difficulty to -- admitting that right now for

23  identification?

24 THE COURT OFFICER: Your Honour, I can attribute the identification number

25 right now, but the document needs to be uploaded in the eCourt system using the
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1  usual practice, but I can attribute a reference marked for identification now.

2 MR OMOFADE: Your Honours --

3  PRESIDING JUDGE EBOE-OSUJI: Mr Omofade, do you have any difficulty with

4 that?

5 MROMOFADE: Well, the suggestion I was proposing is that the record reflects the

6 reference to this document by its date and its description anyway. The proper

7 means might be to do this by way of a Bar table motion subsequently. By then,

8 hopefully, an ERN number would have been assigned to it.

9 PRESIDING JUDGE EBOE-OSUJI: I want us to put both together now so that they
10  are in the same place on the record. Without prejudice to the bar record things still
11  being done.

12 MRKHAN: No, I'm grateful. And, your Honour, I apologise, in fact. I think in
13 future I will seek admission immediately at the time. I thought it would save time
14 doing it at the end, but I think I was wrong.

15 PRESIDING JUDGE EBOE-OSUJI:  All right. Court officer says he has no difficulty
16  logging it in now on the record for identification. Then you will do what needs to be
17  done later, Mr Khan, with a bar table.

18 MRKHAN: I'm grateful.

19 Q. [Iintend to leave the last document, but the question was, Witness --

20 THE COURT OFFICER: Mr --

21 PRESIDING JUDGE EBOE-OSUJI: We're not done, Mr Khan. Just hold on a

22  minute.

23 THE COURT OFFICER: Thank you, your Honour. The document that will be

24 uploaded later in the eCourt system, following the usual procedure, and that is

25 referred to as (Redacted)
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1  (Redacted), will be attributed temporarily reference

2  MFI-T-D-09-00018 and will be marked as confidential pending its upload in the

3 eCourt system.

4  PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

5 Mr Khan, what's the next document? We were looking at the last document you

6  were discussing with the witness and that we thought should go in as an exhibit,

7  considering that the Prosecution had already flagged an issue with it that --

8 MRKHAN: Yes, your Honour, that's KEN-D09-0020-0062, and that's at tab 46.

9 PRESIDING JUDGE EBOE-OSU]JI:  Yes, that should be marked as exhibit, the next in
10  the Ruto Defence.
11 THE COURT OFFICER: The document as referenced by counsel would be marked
12 as MFI-T --
13  PRESIDING JUDGE EBOE-OSUJIL:  No, no, exhibit.
14  THE COURT OFFICER: -- D-09 -- the document KEN-D09-0020-0062 will be marked
15  with the reference EVD-T-D09-00019, will be marked as confidential and will be
16 referred to as Ruto Defence Exhibit number 19.
17  PRESIDING JUDGE EBOE-OSUJI:  Thank you.
18 Mr Khan, your next document, would that be the (Redacted)?
19 MRKHAN: Indeed, Mr President.
20 PRESIDING JUDGE EBOE-OSUJI:  Prosecutor, what do you say?
21 MR OMOFADE: No objections regarding the (Redacted). That's a public document.
22  PRESIDING JUDGE EBOE-OSU]JI:  So that document comes in as the next in the
23  Ruto Defence exhibit.
24  THE COURT OFFICER: Document KEN-D09-0020-0130, which is currently marked

25 as confidential unless otherwise instructed, will be referred to as Ruto Defence Exhibit
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number 20 and will be attributed reference EVD-T-D09-00020.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

With that done, Mr Khan, we are one minute to 11.00. Can we take our morning
break now?

MR KHAN: Yes, we can. [I'll go to a new topic after the break. I'm grateful.
PRESIDING JUDGE EBOE-OSUJI: When we come back from the break. The Court
will rise after the blinds have come down and the witness escorted out.

(Closed session at 11.00 a.m.) Reclassified as Open session.

THE COURT OFFICER: We are in closed session, your Honour, and the witness will
be escorted out.

(The witness stands down)

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much. Thank you. With the
witness out of the court, the Court will now adjourn.

(Recess taken at 11.00 a.m.)

(Upon resuming in open session at 11.37 a.m.)

THE COURT USHER: Please be seated.

THE COURT OFFICER: Your Honour, we are in open session.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Mr Omofade, you have some update?

MR OMOFADE: Indeed, your Honour, just to provide the Chamber with the
updates as regards the batting order of witnesses that

I referred to this morning, in order to accommodate the difficulties with 356
proceeding after the next two witnesses, we've managed to liaise with the VWU and it
appears that witnesses 487 and 535 are able to be substituted for 536.

The difficulty that arises, to some extent, is that we anticipate that the first of those,
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487, might start testifying - of course, it depends on how matters progress with the
other witnesses - but might start testifying around about 21 or 22 October. The
estimate, this includes the examination-in-chief and cross-examination by my learned
friends for the Defence, that that might take an additional two or three days, so, in
total, four days for each.

What it does, then, is it leaves us probably with a gap of two days at the end of the
current sitting session. What we have done is we've also determined that Witness
268 should be available, but the testimony is likely to exceed those two days, so the
difficulty therefore is we might run into some unused court time that we are unable to
fill. Yes, your Honour.

Of course, given the latitude as well that the two witnesses might actually exceed four
days, they might go into five days, I'm unable to say at this time. But that's the
provision we've made in the interim, your Honours, and I believe when I was talking
about the witness that we are substituting, I might have misspoken and said "536." It
was 356 that I was referring to.

PRESIDING JUDGE EBOE-OSU]JI:  And this you've discussed with counsel on the
opposite side, and if we proceeded as you've indicated, everybody will be happy?

It's for the Bench then to worry about we do about the possibility of two days unused.
MR OMOFADE: Your Honour, I've taken the liberty of speaking to both

counsel -- both teams opposite and also to the legal representatives for victims.

I understand that none of these are currently dual status witnesses. As for the
Defence teams, the indication I have is that this is amenable to them.

MR KHAN: And, your Honour, it would be remiss of me if I didn't extend my
sincere thanks to my learned friend, Mr Omofade, and the Prosecution for

accommodating the interests of the Defence in rearranging the witnesses.
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PRESIDING JUDGE EBOE-OSUJI:  That's the spirit. That's the spirit we encourage.
MR KHAN: I'm grateful.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Kigen-Katwa?

MR KIGEN-KATWA: On our part, we are also grateful to Mr Omofade and the
Prosecution.

Mr President, the last witness, 268, would place us in the same difficulty we would
have had with the other witness and we would very much hope and pray that we
don't get to reach him because he's not amongst the first witnesses and we were not
quite prepared to deal with him. MTr President and your Honours, this is underlined
by the fact that that witness was not amongst the first ten.

Mr President, that is the only difficulty we have. We otherwise are okay with the
other four witnesses the Prosecution are already ready to present.

PRESIDING JUDGE EBOE-OSUJI:  You're not entirely then in agreement with the
Prosecutor's proposed solution?

MR KIGEN-KATWA: Only in respect to the last witness, Mr President, and it's
because of the extent to which he mentions my client, and which we had not expected
to be in this bloc of the trial.

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade?

MR OMOFADE: Your Honours, as I suggested, the last witness, we are attempting
as far as possible to move this case forward, and in order to fill court time, we think,
and what we've tried to do is to work our way down the list of witnesses. So it's all
right for Mr Katwa to talk about the first ten witnesses, but we've moved on from
there, we've substituted witnesses and proceeded down the list. And this witness on
the original list that was provided, we have as number 19, so we've moved a number

of witnesses up and substituted, and there is adequate time really for both Defence
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teams to prepare for this, if we have to call this witness within this session.
PRESIDING JUDGE EBOE-OSU]JI:  All right. Well, it seems that at this stage there
appears to be substantial agreement between both sides. There may be need
perhaps for continuing discussion as regards Witness 268 and what, if anything,
could be done to accommodate the concerns of Mr Kigen-Katwa, so in line with the
difficulty we have, that we are trying to resolve, some flexibility will be called for in
the matter.

MR KIGEN-KATWA: Thank you, Mr President.

PRESIDING JUDGE EBOE-OSUJI: Thank you. We will now regrettably go back
into closed session to continue -- rather, private session, to continue with a discussion
concerning the witness now on the stand. Before we bring in the witness -- court
officer, we are not bringing in the witness yet, but we go into private session to
discuss how to proceed with the rest of this witness's testimony in cross-examination.
(Private session at 11.45 a.m.) Reclassified as Open session.

THE COURT OFFICER: We are in private session, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much. There are two issues to
be taken up: First of all, the matter of provision of the telephone number, it's an
outstanding matter. But before we get to that, the Chamber has its own concerns.
Mr Khan, for the last little while, you've spent a lot of time establishing that this
witness (Redacted). I think that

point is very clear on the record. Where are we going with that?

MR KHAN: Your Honour, it's motivations to put forward what we say is a
fabricated, knowingly false, evidence. We have been clear on this from the outset,
and it goes to his credibility.

PRESIDING JUDGE EBOE-OSUJI: The Chamber is of the view that you've made

10.10.2013 Page 40



ICC-01/09-01/11-T-46-Red-ENG WT 10-10-2013 41/105SZ T

Pursuant Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0326

that point very, very clearly on the record. We would not allow further questions
that expose this witness to the indignity that Article 68(1) is talking about. I think it's
clear that you've established that he (Redacted)

It's up to you, then, to make your submissions at the end of the day on that matter,
but to begin to ask him questions that are not really -- that are piling on that
proposition, in the meantime --

MR KHAN: Your Honour --

PRESIDING JUDGE EBOE-OSU]JIL:  -- causing great discomfort to the witness from
the perspective of indignity, it's not something we will welcome any more.

MR KHAN: Your Honour, I'm grateful for that and I'll act accordingly. Of course,
what we want to ensure is that the indignity that Mr Ruto has faced is properly met
by confronting the witness because he's suffered the indignity of very serious
allegations.

The main thrust of the questions, and perhaps I failed in that case, is to show the
witness is a liar. The documents, he said (Redacted)

(Redacted)

(Redacted). And this goes to the heart of what we say is a witness that

the Court cannot rely upon. The (Redacted) is of background interest

showing a motivation as to why, you know, five years after the event, he came and
gave an account to the Prosecution. It was to get to greener pastures (Redacted)
(Redacted), but the core of the cross-examination was to show the

witness is not capable of belief and that's why I was confronting him with documents
to show that he's lied. Your Honour, that was what I was attempting to do, in any
event.

PRESIDING JUDGE EBOE-OSU]JI: There are two issues on -- those are two
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unrelated issues. Of course, ultimately they meet up at the doorstep of credibility,
but individually they come from different streams. The one stream is that somebody
(Redacted). That's something quite separate from whether or not somebody had
(Redacted) That's something different. And

you do know the rule on collateral evidence, of course, on these things. And
secondly, at this moment, the author of the documents -- the documents say what
they say. Whether or not those are -- we will accept those as evidence of other
witnesses, we don't know yet. You will have to argue the matter, you and the
Prosecution, when we come to it, but the point is taken, of course, that Mr -- criminal
charges necessarily import indignity on the accused person. And that's why leeway
has been given so far for the witness to be cross-examined to the extent you have, but
we will draw the line now.

MR KHAN: I'm grateful, and I will act accordingly. To give the Court a heads-up,
I will try to be -- I will try to finish the next section in 20 minutes. This will not deal
with (Redacted), but what I'm trying to show, so the Bench is aware of where I'm
going, and the Prosecution, is in relation to (Redacted), he's also lied, and it's all going
to be drawn together when I come to the next aspect, which will be public as far as
possible, is that he's also lied in his pretension that, effectively, he's an ODM expert
and he knows everything that's going on.

I want to show that there is a history of him putting forward a fiction as the truth.
That's what I'm getting at. Of course, the Bench at the end will decide, but just so
that everybody is clear of what I'm attempting to do and so that relevance isn't an
issue. That's what I'm going to seek to do in the next 20 minutes, but it will not be

focused on whether or not he's impecunious.

PRESIDING JUDGE EBOE-OSUJI:  Yes. Our ruling so far --
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1 MRKHAN: Of course.

2  PRESIDING JUDGE EBOE-OSUJI:  -- that you need not proceed --

3 MRKHAN: Il comply.

4  PRESIDING JUDGE EBOE-OSUJI:  -- deals only with (Redacted) of the

5 witness.

6 MRKHAN: Il comply, may it please the Court.

7 PRESIDING JUDGE EBOE-OSUJI: The blinds will now come down and the witness

8 comes in.

9 MRKHAN: Mr President, I do apologise. There was the phone number issue that
10  the Court was going to speak to.
11  PRESIDING JUDGE EBOE-OSUJI: Do you still need it?
12 MR KHAN: Your Honour, perhaps it can be discussed later in the day. It's not
13  urgent at the moment.
14  PRESIDING JUDGE EBOE-OSU]JI:  Fair enough. Thank you.
15 (Closed session at 11.51 a.m.) Reclassified as Open session.
16 THE COURT OFFICER: We are in closed session and the witness will be escorted in
17  the courtroom.
18 (The witness enters the courtroom)
19 PRESIDING JUDGE EBOE-OSUJI: Mr Khan, you said we will in private session for
20  how much longer?
21  MRKHAN: Your Honour, I'll do my very best to do it within 20 to 25 minutes. I'll
22  do my best to be as quick as I can.
23  PRESIDING JUDGE EBOE-OSUJI:  Court officer, we'll go into open session to tell
24 those in the public gallery who are interested to know that we will remain in private

25 session for another 20 minutes.
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(Open session at 11.53 a.m.)

THE COURT OFFICER:  We are in open session, your Honour.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

This is to inform that members of the public are of course entitled to follow the
proceedings, but from time to time we are required to go into private sessions out of a
need to protect witnesses to who the Court has extended protection. Regrettably we
have to continue in private session - we have to go back into private session - for
another 20 minutes while counsel continues - Ruto Defence counsel continues - his
cross-examination of this witness.

Court officer, let's go into private session please.

(Private session at 11.54 a.m.) Reclassified as Open session.

THE COURT OFFICER: We are in private session, your Honour.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Mr Khan, you may proceed.

MR KHAN: I'm grateful.

Q.  Mr Witness, you've told the Court that a time came when -- in (Redacted)
(Redacted)

(Redacted); is that right?

A. Right.

Q. And in fact (Redacted)

(Redacted); is that also right?

(Redacted).
Q. Indeed. And that was (Redacted); is that right?
A. It was (Redacted).
Q. (Redacted)
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1  (Redacted); is that right?

2 A, Yes.

3 Q. And (Redacted). Is that right, sir?

4 A. Yes.

5 Q. Now, you gave to the Prosecution (Redacted)

6 when you met them in (Redacted). Do you remember that?

7 A, Yes.

8 Q. Andit'snormal procedure, is it not, that (Redacted)

9 (Redacted)? That's normal procedure; is that right?

10 A. Yes.

11 Q. When you (Redacted)?

12 A. Yes.
13 Q. And when (Redacted); is that right?
14 A. Yes.

15 Q. Now, you actually (Redacted)
16  (Redacted). Do you remember

17  that? It was (Redacted), do you
18 remember that?

19 A. TI'mnot certain of the date.

20 Q. It could be right?

21 A. Maybe if I refer --

22 Q. And you say that (Redacted)
23  (Redacted); is that right?

24 A, Yes.

25 Q. Soif you (Redacted)
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1  (Redacted); is that right?
2 A. Itwas (Redacted)
3 Q. Yes. Soin (Redacted)
4 is that right?
5 A. (Noaudible response)
6 Q. (Redacted)was the date. You were (Redacted)? AndI'll pause. I think
7 I'm going too fast. It's my fault, Witness.
8 PRESIDING JUDGE EBOE-OSUJI:  Yes, I do refresh that reminder, the pauses
9 Dbetween your -- Witness, between your start of an answer and the completion of a
10 question. Try to observe some -- a pause. Try and count to five in your mind
11  before you start. And counsel, also.
12 MRKHAN: I'm grateful.
13 Q. Witness, let me ask the question again. You were (Redacted)
14 (Redacted) is that right?
15 A. Icannot remember well.

16 Q. Okay. Ifyou (Redacted)
17  (Redacted)

18 A. Iwentfor (Redacted).

19 Q. Soitwas--just tell me if I'm wrong, or if I'm right? You say that -- you say in
20 your statement that you (Redacted) is that

21 right?

22 A.  Yes, I (Redacted).

23 Q. And the (Redacted)

24 is that right?

25 A It was (Redacted)
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1 (Redacted)

2 Q. Soitwas (Redacted)

3  (Redacted)?

4 A. Yes.

5 Q. Isthatright?

6 A. Yes.

7 Q. Sothe (Redacted)

8 (Redacted)

9 (Redacted); is that correct?
10 A. Yes.
11 Q. Thankyou. Did you (Redacted)
12 (Redacted)?
13 A. No.
14 MR KHAN: Okay, before we get to that, if your Honours could turn to tab 91 and
15  KEN-D09-0020-0115 be prepared?
16 Q. And let mejust put it to you, Witness, that (Redacted)
17  (Redacted) is that right?
18 A. Yes.
19 MRKHAN: So if that document could be put on the screen?
20 Q. Didyou (Redacted)
21  (Redacted)?

22 A. (No audible response)

23 Q. Youreceived this, did you, Witness?
24 A. Yes, Ireceived this.
25 Q. And before I showed you that document, you say that (Redacted)
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1 (Redacted)? Do you remember saying that to me? I asked did

2 (Redacted) and you said, "No." Do you

3 remember saying that?

4 A. [Isaid "No," because (Redacted)
5 (Redacted)

6 Q. Yes. Didyou (Redacted)
7  (Redacted)? Please let us know.
8 A. (Redacted).
9 MRKHAN: Your Honour, I would ask to look at tab 92 and if one could put on the
10  screen D -- KEN-D09-0020-0116?
11 Q. Firstly, can you look at the hand -- at the signature, Witness? Is that your
12 signature?
13 A. Yes.
14 Q. And is this your letter?
15 A, Itismy letter.
16 Q. Soyou were wrong when you said you didn't (Redacted)
17 (Redacted) ? That was not correct; is that right?
18 A. TIappreciated after (Redacted).
19 Q. Andyou'll see the date of the (Redacted). You can see that, can you,
20 Witness?
21 A, Yes.
22 MR KHAN: Your Honour, I'd ask that those -- both of those documents be admitted
23 into evidence. They have been recognised by the witness.
24 MR OMOFADE: No objections.

25 PRESIDING JUDGE EBOE-OSUJI: They will be entered as the next in the Ruto
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Defence exhibits.

THE COURT OFFICER: Your Honour, document KEN-D09-0020-0115, a
confidential document, will be attributed reference number EVD-T-D09-00021 and
will be referred to as Ruto Defence exhibit number 21. Document
KEN-D09-0020-0116, a confidential document, will be attributed reference
EVD-T-D09-00022 and will be referred to as Ruto Defence exhibit number 22.
PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

MR KHAN: I'm grateful.

Q. And, Witness, did you — (Redacted)

(Redacted)?

A.  When (Redacted)
(Redacted)

Q. You went to (Redacted), did you?

Yes.

That's (Redacted); is that correct?

Yes.

And what did (Redacted)? Did he (Redacted)? Do you have it?
He (Redacted).

Do you still (Redacted)? Do you still (Redacted)?

Yes.

Did you give that (Redacted) to the Prosecution, sir?

> o > O » O > 0O »

I don't think if I gave it out.
Q. Isit the case that in fact -- am I correct that in Kenya (Redacted)
(Redacted)? Is

that latitude given, (Redacted)
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1 (Redacted) is that right?
2 A, Yes.
3 Q. Andisitcorrect that when you (Redacted)
4  (Redacted)
5 (Redacted)
6 (Redacted)? Isn'tthat right?
7 A. It'snotright.
8 Q. And when a time came when (Redacted)
9 (Redacted)? You (Redacted); isn't that right?
10 A. No.
11 MR KHAN: Your Honour, I will refer the Bench, with the Court's leave, to tab 95.
12 Just one moment, please.
13  I'm grateful to my learned friend Ms Alagendra. Tab 97 first, and it's
14  KEN-D09-0020-0122.
15 Q. And Witness, if you could wait to see that document on the screen, and it's a
16 (Redacted). Can you see that (Redacted)
17  Witness? And it states, and I'll read it into the record(Redacted)
18 (Redacted)
19 (Redacted)
20 (Redacted)." Thank you.
21  Isn'tit correct that you (Redacted), Witness?
22 A. Inever (Redacted).
23 Q. And the reason you (Redacted)
24 (Redacted)?

25 A. No.
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MR KHAN: Your Honour, I would now refer the Bench to tab 95, and it's
KEN-D09-0020-0119. If that could be put on the screen.

Q. Thisisa (Redacted). And if you could scroll down, please, and

then turn to the second page, 01 -- 0120, and the bit I want you to -- I want to put to
you, witness, is under (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted). Have you seen that, Witness?

I've seen.

Do you remember, for example, (Redacted)?

No.

You don't remember it at all?

> 0 > O

Yes.

MR KHAN: Your Honour, I'll move on because I think I said -- do I have until 20
past? Is that the 20 minutes more or less, or have I already taken the time? TI'll
move to the last section and then we can go publicly, hopefully.

Q. Witness you've told the Court that you were (Redacted)

(Redacted)

And the document can be taken off the screen, please.
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And you've told the Prosecution --

And perhaps, as I'm going to a new topic, those documents can be exhibited. I'd ask
at the very least the (Redacted), at the tab I referred to, be marked for

identification at this stage.

MR OMOFADE: If that's as far as my friend is going, then that's fine.

MR KHAN: Yes. We can just mark it for identification and seek to admit them
later, through the witness or otherwise.

PRESIDING JUDGE EBOE-OSU]JI: Now, can you again for the record specify which?
All of them?

MR KHAN: Indeed.

PRESIDING JUDGE EBOE-OSUJI:  All right. Let's take it one at a time.

MR KHAN: Your Honour, the document at tab 95 bearing the reference
KEN-D09-0020-0119, which is the (Redacted) which I would ask to

be marked for identification. And, your Honour --

PRESIDING JUDGE EBOE-OSUJI:  And would the -- my understanding is

Mr Omofade does not object to the document being marked for identification. We
will mark it as such, court officer.

THE COURT OFFICER: Document KEN-D09-0020-0119, confidential document,
will be marked with reference MFI-T-D09-00023.

MR KHAN: I'm grateful. And the other document, your Honour, was the one at
tab 97 bearing the ERN number KEN-D09-0020-0122, and again I would ask that that
be marked for identification.

PRESIDING JUDGE EBOE-OSUJI: Mr Omofade, I take it again no objection?

MR OMOFADE: As long as it's for identification, no objections.

PRESIDING JUDGE EBOE-OSU]JI: The document will be so marked, then.
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1 THE COURT OFFICER: The reference attributed to the latter document will be
2  reference MFI-T-D09-00024, and the level of confidentiality of that document is
3  confidential.
4  PRESIDING JUDGE EBOE-OSUJI: Thank you.
5 MRKHAN: I'm grateful.
6 Q. So, Witness, you told the Prosecution - and let me just go through it and you can
7 say if I'm right or wrong - at paragraph 16 of your statement that you gave in
8 (Redacted), you told the Prosecution that you (Redacted)
9 (Redacted)
10  (Redacted) is that right?
11 A. We could arrange, yes.
12 Q. Andyou say at paragraph 16 also that you (Redacted)
13  (Redacted) Do you remember saying that? I'm reading from your
14  statement to the Prosecution, so I'm not misleading you. You were (Redacted)
15 (Redacted) do you remember
16  saying that?
17 A. Yes, I could (Redacted).
18 Q. Yes. And then you also said that you (Redacted); is that
19 right? And that's paragraph 56 of your statement. Is that right?
20 A. Yes.
21 Q. Andyou also told them at that time, in (Redacted), that you (Redacted)
22  (Redacted). Do you remember saying that in (Redacted)?
23 A. Iwasnot (Redacted).
24 Q. And]I think, Witness, you clarified that with Mr Omofade (Redacted)

25 when you met him for about seven hours. You corrected that then, didn't you? But
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my question is, did you tell the Prosecution when you were interviewed (Redacted)
(Redacted) and when you read over and signed your

statement, that you (Redacted)

(Redacted)? Is that what you said, or not?

A. Isaid I (Redacted)

Q. Soyounever said that? You never said that you (Redacted)

(Redacted) ? Is that what you're saying?

A. Ithink maybe, if it was recorded, then it was a slip.

Q. Yes. Andit'saslip you didn't catch when you read it through and signed the
statement; is that right?

A.  Yes.

Q. And you also said that -- again at paragraph 56, that you (Redacted)
(Redacted)

(Redacted). Did you say that, or was that a slip?

A. Itwasaslip.

Q. And you also said that you (Redacted)

(Redacted)

(Redacted)." Do you remember

saying that you (Redacted), at paragraph 58 of your

statement?

A. Yes, Ido.

Q. And you also say that you (Redacted); is that

correct?

A.  Yes.

Q.  You (Redacted)?
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A.  Whenever (Redacted).

ICC-01/09-01/11

Q. I'm asking, Witness, a very simple question, and let me try and put it again, lest

it be my fault. (Redacted)
(Redacted)
(Redacted)

A. No.

Q.  Witness, there were originally five leaders, leadership contenders, in the ODM

that became the Pentagon; is that right?
Yes.

(Redacted)

I did.

You did. (Redacted)?

Yes, I did.

o > 0 > O

(Redacted)

A. (Redacted)
(Redacted)

Q.  Witness, you say that you (Redacted); is that right?

Originally, you (Redacted)?

A. Twas avoter and I was residing in (Redacted).
Q. And you were in (Redacted) is that correct?

A. Istarted to be a (Redacted).

Q. And when (Redacted); is that

right?

A.  Yes, Ijoined (Redacted).

Q.  And when Raila supported the "No" campaign, you were campaigning for the
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"No" campaign; is that right?

A.  Yes.

Q. And when Raila was leading the ODM in 2007, (Redacted)

(Redacted) is that right?

A.  Yes.

Q.  And in the last elections, were you supporting anybody?

A. No.

Q.  Witness, you say in your statement -- well, did you get to know Raila Odinga
(Redacted)? I think you say in paragraph 19 of your statement that you did. Did
you get to know Raila Odinga (Redacted)? Or is it an exaggeration?

A. Tknew him because he was (Redacted) MP and he was the leader I was
supporting.

Q. Butdid you have (Redacted) with Raila Odinga? (Redacted)

(Redacted)

A. Idon't know what kind of (Redacted).

(Redacted)

(Redacted)

(Redacted)

(Redacted)

A. Ican't say because I don't know his -- how he --

Q.  You say that you've been -- you are a supporter of Raila Odinga; is that right?
You were a supporter of Raila Odinga as a political leader?

A.  Yes, during that time.

Q. CanlIask you, Witness, do you know -- did you see Hassan Omar (Redacted)

(Redacted) interacting with Raila Odinga during the 2007 campaign, or
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thereafter?

A. Ican't remember that.

Q. Doyou?

MR OMOFADE: Iwonder if my friend could provide a spelling.

MR KHAN: Of Hassan Omar? H-A-S5-A-N (sic), and the surname is Omar,
O-M-A-R. I'm grateful.

Q. Witness, you gave to the Prosecution a document, and I ask that
KEN-OTP-0077-0636 be displayed.

PRESIDING JUDGE EBOE-OSUJI:  What tab?

MR KHAN: This is a Prosecution exhibit. It's not in the binder.

Q. And, Witness, this is the document you gave the Prosecution; is that right?
A. Yes.

Q. Now, let me just read the first line: (Redacted)

(Redacted)

(Redacted)." The letter doesn't talk about your

(Redacted), does it, Witness? (Redacted)

A.  Yes.
Q. --isnot mentioned there, is that a fair reflection of what appears in the letter?
A.  Yes.

Q. And you testified in evidence, and it was page 43, line 5 to 7, of the transcript
dealing with this, that that document (Redacted)

(Redacted). Do you remember saying that?

A. Yes.

Q. It'sin fact a fake document, isn't it, Witness?

A. It'snot.
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Q. That's not (Redacted) at all, is it, Witness?

A. It'snot.

Q. Listen to my question carefully. Just listen to my question carefully. Idon't
want to mislead you. On the -- on the document there, that is not (Redacted)
(Redacted), is it?

A. Ibelieve it's (Redacted).

MR KHAN: Your Honour, I would refer the Bench to tab 44 of the binder and I'd
ask to be put on screen KEN-D09-0020-0012, and your Honours, for the Bench's
benefit, I think to see both (Redacted) would be useful, and then I'll move

on. Tab 44, where you'll see the (Redacted)
(Redacted)

PRESIDING JUDGE EBOE-OSUJI: ~ Mr Khan, do you have more than two
(Redacted)

MR KHAN: Yes, your Honour, also at tab -- also at tab 43, I have another (Redacted)
(Redacted)

(Redacted)

PRESIDING JUDGE EBOE-OSU]JI:  All right. We've seen a second one. Do you
have a third one? When I say more than two, I didn't mean --

MR KHAN: Yes.

PRESIDING JUDGE EBOE-OSUJI:  -- including the document you put to the
witness --

MR KHAN: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  -- asserting that did not contain (Redacted)
(Redacted)

MR KHAN: Yes. And, your Honour, then tab 41, which is KEN -- for the transcript,
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1 KEN-D09-0020-0053.

2  PRESIDING JUDGE EBOE-OSUJI: Do you also have the signature initial? You

3 know what I mean? Often it is the case that people may have a long-form signature

4 and a short-form signature. Do we have one from you --

5 MRKHAN: Yes.

6 PRESIDING JUDGE EBOE-OSU]JI:  (Redacted)

7  (Redacted)?

8 MRKHAN: Your Honour, it's -- I have it in a -- (Redacted). We

9 don't have that in that format as yet, but (Redacted)
10  solIjust want to show other documents to the witness and ask him to reconsider, or
11  whether or not it impacts upon his answer at all.
12 MR OMOFADE: Your Honours, I don't know if -- I know my friend's referring to
13  tabs, but there is a document, at Defence tab KEN-D09-0020-0011. If that's not one of
14 the ones that my friend has referred to --
15 PRESIDING JUDGE EBOE-OSUJI:  What tab is it?
16 MR OMOFADE: Idon't have the benefit of the binder that my friend provided to
17  the Bench, but that's the ERN number in the documents that I'm provided with. But
18 I do think that that signature also ought to be on the record.
19 MRKHAN: AndI'm grateful. Could my learned friend just tell me the title of the
20 document he's referring to?
21 MR OMOFADE: Well, it's a Defence ERN number. I've read it into the record.
22  Ithink that's all we need do for now.
23 MRKHAN: Yes. Ireferred thatdocument, I think, already - I thought - which is
24 KEN -- I think I did, didn'tI?  KEN-D09-0020-001, and it's at tab 43. I think I did

25 mention tab 43 previously, and it's in the transcript, I believe, but, if not, it's my
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omission.

PRESIDING JUDGE EBOE-OSU]JI: ~ Maybe it could be pulled up on the screen so we
have Mr Omofade --

MR KHAN: Yes.

THE COURT OFFICER: Document KEN-D09-0020-0001 is being displayed.

MR OMOFADE: Your Honour, if the attempt is to display the document I referred
to, it actually ends in 0011.

MR KHAN: If the current document can be taken off the screen for the moment.
PRESIDING JUDGE EBOE-OSUJI: That is not what is being displayed on the screen,
and the document with that ERN number appears at tab 43 of the Defence bundle.
MR KHAN: Let me -- so there is no confusion. I think your Honour has already
mentioned it, KEN-D -- can the current document be taken off the screen for the
moment?

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade, the document you're looking at, is
it (Redacted)?

MR OMOFADE: Yes, it is, your Honour.

PRESIDING JUDGE EBOE-OSUJI:  Entitled, (Redacted)?

MR OMOFADE: That's the title. I tried not to read the title, for obvious reasons.
PRESIDING JUDGE EBOE-OSUJI:  Fair enough. So we are all looking at the same
document. I think we have it -- we've looked at it already.

MR KHAN:

Q.  So, Witness, I'm just putting it to you that -- do you know that the document
you gave the Prosecution is fake?

A. My knowledge, it is right because I received it from (Redacted)

(Redacted)

10.10.2013 Page 60



1CC-01/09-01/11-T-46-Red-ENG WT 10-10-2013 61/105SZ T
Pursuant Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public

Trial Hearing (Private Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0326
1 Q. The truth, Witness, is it not, you (Redacted)
2 (Redacted)
3  (Redacted) is that right?
4 A. I (Redacted)
5 Q. And the (Redacted) is that right
6 ornot?
7 A. Ireceived (Redacted) but --
8 Q. Was this (Redacted)--
9 MR OMOFADE: Well, perhaps the witness should be allowed to finish. He said, "...
10 but--" He was saying something.
11 MR KHAN:
12 Q. Please continue, Witness.
13 A. ButIdon't know if it was having a record.
14 Q. From your understanding, was that your (Redacted)?
15 A. Icansay it was a (Redacted)
16  (Redacted).
17 Q. Allright?
18 A. Yes.
19 Q. Soyou were (Redacted), were you?
20 A. Yes.
21 Q. Allright. And did that (Redacted) continue? Is that how you (Redacted)
22  (Redacted)
23 A.  After (Redacted)
24 Q. Were (Redacted)?

25 A. Yes.
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1 Q. Didyou (Redacted)?
2 A. No.
3 MRKHAN: Your Honour, I would refer the Bench to tab 41.
4 Q. And, Witness, I'd like you to look at KEN-D09-0020-0053, and if you could
5  please be so kind as to look at the screen and read what's there. Witness, it's a (Redacted)
6 (Redacted), and it says, (Redacted)
7  (Redacted)
8 (Redacted)
9 (Redacted)
10  Does this help refresh your memory?
11 I was not given this letter.
12 (Redacted) is that right?

14

A.
Q

13 A. Yes.
Q. A (Redacted)?
A

15 Yes.

16 Q. And (Redacted)

17  is that right?

18 A. Yes.

19 Q. Isthereason -- what I put to you, Witness, is that you didn't disclose this letter,
20 or you denied knowing this letter, because you want to have the Prosecution and the
21 Court believe (Redacted) than you actually were; is

22  that right?

23 A. Icould deny -- I could not deny if I was given this letter.

24 Q. Because the way you're speaking to the Prosecution, the way you spoke to the

25  Prosecution, about (Redacted) and knowing this and knowing
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that, you didn't want to be limited by the reality that you (Redacted)

(Redacted). Is

that what you thought?

A. No.

Q. And in fact the reason you changed your story regarding your statement that
you gave to the Prosecution and read over and signed in (Redacted)-- the reason you
changed it when you spoke to my learned friend, Mr Omofade, (Redacted)
(Redacted), that you were not (Redacted), is because you were

(Redacted) were you not?

A. Thaven't been (Redacted)

Q. That you (Redacted)

(Redacted); is that right?

A. No.

Q. And in fact, Mr witness, you (Redacted)

(Redacted) weren't you?

A. No.

Q. And you actually gave (Redacted)

(Redacted) didn't you?

A. No.

Q. And you know (Redacted), don't you? You said yesterday you knew him?
A. Iknow him.

Q. And you (Redacted)

(Redacted)? Is that right, or not?

A. No.

MR KHAN:  Your Honour, we can go into public session with the Court's leave.
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PRESIDING JUDGE EBOE-OSUJI: We will go into public session now.

MR KHAN: And if the documents can be exhibited, I'd be most grateful.
PRESIDING JUDGE EBOE-OSUJI:  Any objection?

MR OMOFADE: Your Honours, the ones that contain signatures that we referred to
earlier - and I don't remember the ERN numbers - those can be marked for
identification at this time. Ibelieve my friend has made it clear that this witness is
coming anyway, so that would be the appropriate time.

MR KHAN: In fact, it was my mistake. Your Honour, the document
KEN-D09-0020-0053, the one ending 0011 and the one ending 0012, I would in fact ask
to be marked for identification and they can be admitted, with the Court's leave, at a
later stage.

PRESIDING JUDGE EBOE-OSU]JI: We will take it one at a time now.

MR KHAN: Yes.

PRESIDING JUDGE EBOE-OSUJI: We will begin with the --

MR KHAN: 0053, perhaps?

PRESIDING JUDGE EBOE-OSU]JIL:  0053.

Court officer, can we mark that for identification?

THE COURT OFFICER: Document KEN-D09-0020-0053 will be marked for
identification with the reference MFI-T-D(09-00025 and will be classified as
confidential.

PRESIDING JUDGE EBOE-OSUJI: = Thank you.

And, Counsel, next one?

MR KHAN: Mr President, with your leave, KEN-D09-0020-0011.

THE COURT OFFICER: The document as referred by counsel will be

attributed -- marked for identification and will be attributed reference
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MFI-T-D09-00026 and will be marked as confidential.

PRESIDING JUDGE EBOE-OSUJIL: Do you have another one?

MR KHAN: Yes, indeed. Your Honour, KEN-D09-0020-0012.

THE COURT OFFICER: The document as referenced by counsel will be attributed
reference MFI-T-D09-00027 and will be classified as confidential.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Counsel, as a matter of practice, one more thing we should have established from the
beginning, but as always it's never too late. When we refer to these ERN numbers, it
would also assist if we can have another short reference on the record for the
document so that -- a back-up, if you like, reference to -- in case later on we are
looking for something on the record.

This is not a criticism, I should have pointed it out earlier, but as we are doing this it
occurs to me that it will assist if after giving the reference -- the ERN number for
instance on the last one we also give it something like (Redacted)

(Redacted)" or something like that.

MR KHAN: Indeed. TI'll be so guided.

PRESIDING JUDGE EBOE-OSUJI: = So, with that done, we will -- that completes it for
you, the documents you want to enter at this stage?

MR KHAN: Indeed.

PRESIDING JUDGE EBOE-OSU]JIL:  So we'll then go into the public session.

MR KHAN: I'm most grateful.

PRESIDING JUDGE EBOE-OSU]JI:  Court officer, let's go into public session now.
THE COURT OFFICER: Your Honour, with your leave, if  may? We will shortly
move into open session, but if I can kindly request counsel to turn on and off his

microphone every time he's asking a question so that the voice will not --
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(Open session at 12.48 p.m.)

THE COURT OFFICER: We are in open session, your Honour.

MR KHAN:

Q. Mr Witness, we are going to move into another area right now and I --
PRESIDING JUDGE EBOE-OSUJI: Witness, this is again to let you -- as you
probably were following the discussions, we are now in the public session. Again,
the reminder that be careful what unexpected answers you give to counsel who ask
you questions beyond the clear questions -- answer -- clear answer to the questions
they've asked. Try not to again inject your personal identifying information, or
informations that are unique to you, in an unexpected way in your answers. Thank
you.

Mr Khan, please proceed.

MR KHAN:

Q.  Witness, you gave evidence to the Prosecution regarding your knowledge of
politics in Kenya, and I want to ask you some questions about some personalities that
are well-known in Kenya on the political scene. You know Charity -- you know
Charity Ngilu, don't you?

I know her.

She is a Kamba; is that right?

Yes.

And Musalia Mudavadi, he's a Luhya; is that right?

Yes.

O T S

These individuals were involved in the "No" campaign, the "No" referendum
campaign of 2005; is that correct?

A. Yes.
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1 Q. And they were joined, were they not, by Uhuru Kenyatta, who was also part of

2  the "No" campaign; is that right?

3 A. Yes.
4 Q. He'saKikuyu?
5 A. Yes.
6 Q. Haveyou heard of Paul Muite?
7 A, Yes.
8 Q. He'saKikuyu, is he not?
9 A. Heis.
10 Q. And MumbiNgaru? Also you've heard of that person?
11 A, Yes.
12 Q. AlsoaKikuyu?
13 A.  Yes.

14  PRESIDING JUDGE EBOE-OSUJI:  Counsel, don't forget the spellings.

15 MRKHAN: Yes. Charity Ngilu, N-G --it's on the record, I'm told. Musalia
16 Mudavadi is on record.

17  PRESIDING JUDGE EBOE-OSUJI: Those we have, yes.

18 MR KHAN: Okay.

19 Q. JosephNyagah. Do you know Joseph Nyagah?

20 A.  Yes.

21 Q. Thename is N-Y-A-G-A-H; is that right?
22 A. It'scalled Nyagah.

23 Q. Yes. He'saKikuyu?

24 A, Yes.

25 MRKHAN: Yes. Paul Muite, Muite is M-U-I-T-E for the court record, and you also
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1  mentioned Mumbi Ngaru and for the court record - not for you, Witness - the spelling
2 is N-G-A-R-U.
3 Q. Now, these were all Kikuyus involved in the -- Let me put it another way.
4 Uhuru Kenyatta, Mumbi Ngaru and Paul Muite were all Kikuyus involved in the
5 "No" campaign; is that correct?
6 A. Yes.
7 Q. And Joseph Nyagah, he's from the Mbeere, the Mbeere ethnic group, and
8 N-Y-A-G-H (sic). Mbeere is MBEERE. Is that correct, they were all part of the "No"
9 campaign?
10 A. Yes.
11 Q. And you spoke also regarding somebody that you referred to as Mugambi
12 Manyara, do you remember that, to the Prosecution? You were talking about the
13 role of Mugambi Manyara?
14  A.  Yes.
15 Q. And you spelled his name when you gave evidence, I won't repeat it, but in fact
16  his name is Imanyara, isn't it, with an "I?" It's not Manyara, as you spelt it. It's
17 Imanyara?
18 A. Imanyara.
199 Q. AmlIright?
20 A.  Yes.
21 Q. And contrary to what you told the Prosecution in your statement at paragraph
22 34, he was not a simple adviser to the party -- these are your words, Mr Witness. He
23  was not a simple adviser to the party. In fact he was the chairman of the ODM legal
24  team, was he not?

25 A. Hewasalegal adviser.
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1 Q. Yes. And hein fact attended (Redacted)
2  (Redacted) is that right, or do you not know?

3 A. He attended.

4 Q. MrImanyara is a Meru; is that right?
5 A. Yes.
6 Q. Tony Gachoka, you've heard of him, have you?
7 A. Yes, I've heard of him.
8 Q. He'saKikuyu?
9 A. Yes.
10 Q. And he was in charge of the communications and protocol during the 2007

11  election campaign; is that right?

12 A. Presidential?

13 Q. During the 2007 election campaign, do you know if he was involved in the
14 election campaign - presidential election campaign - or do you not know?

15 A. Hewas.

16 Q. Do you know if he later on was involved in the Prime Minister's - Raila

17 Odinga's - personal office?

18 A. He was in the office of the prime minister.

19 Q. And Tony Chege, also a Kikuyu as part of the 2007, you've heard of him?
20 A. No.

21 Q. Tony Chege, head of campaign finance?

22 A. (No audible response)

23 Q. So moving on to Mumbi Ngaru --

24  PRESIDING JUDGE EBOE-OSUJI:  Is Chege spelled right?

25 MRKHAN: C-H-E-G-E. Thank you, your Honour, C-H-E-G-E.
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Q. Soyoudon't know about Tony Chege. Let me see if you know about Mumbi
Ngaru. Do you know what she was doing in the elections of 2007?

A.  She was co-ordinating Central Region.

Q. Do you know her position now?

A. No.

Q. Okay. You'renot aware that at the moment her position is a nominated
representative of ODM to the East African Community? Are you aware of that, or
not?

A. (No audible response)

Q. Did you answer, Witness? She was the ODM nominated MP to the East
African Assembly in Arusha, the Republic of Tanzania. Are you aware of that, or
not, Witness?

A. Tam aware.

MR KHAN: Your Honour, can I ask how long do we have because I'm now going to
another area?

PRESIDING JUDGE EBOE-OSU]JI:  It's until 1 o'clock.

MR KHAN: Your Honour, in that case it would probably be convenient to break
now, if the Court is so minded, because it's a new area and I would hate to have to
break in the middle of it.

PRESIDING JUDGE EBOE-OSU]JIL:  Fair enough. The small matter of Tony. Is that
with a "I" or with a "Y"?

MR KHAN: Witha"Y." T-O-N-Y.

PRESIDING JUDGE EBOE-OSU]JI:  Fair enough.

MR OMOFADE: And, your Honours, perhaps in the final two minutes we could do

some spellings as well? I think Mugamberu (phon)? I say this from recollection.
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There's a few spellings that could be tidied up on the record.

PRESIDING JUDGE EBOE-OSUJI: Do we know what those are? Have we used
those names in the past? Iknow there was a slew of names, some of which we have
encountered before and others not. Maybe, Mr Omofade, if you can offer some
assistance, if you can, for the record, or --

MR KHAN: Your Honour, the names - apart from the ones that your Honour
guided me to spell - have been mentioned previously in these proceedings, as far as
I was aware. Ithought the ones that had not come up before had been spelled, but
your Honour I'm very happy -- if in the break the court transcriber has any difficulties,
I'm happy to give the correct spellings so as not to waste court time.

PRESIDING JUDGE EBOE-OSUJI: That would be -- that's a very good offer of
assistance there.

MR KHAN: Not at all.

PRESIDING JUDGE EBOE-OSU]JIL:  Let us then bring the blinds down and let the
witness out and then the Court will adjourn.

(Closed session at 12.59 p.m.) Reclassified as Open session.

THE COURT OFFICER: We are in closed session, your Honour.

PRESIDING JUDGE EBOE-OSU]JIL:  Please escort the witness out. Thank you.

(The witness stands down)

PRESIDING JUDGE EBOE-OSU]JI: The Court will now rise for the lunch break.
THE COURT OFFICER: All rise.

(Recess taken at 1.00 p.m.)

(Upon resuming in open session at 2.34 p.m.)

THE COURT USHER: Allrise. Please be seated.

THE COURT OFFICER: (Interpretation) We are in open session, Mr President.
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PRESIDING JUDGE EBOE-OSUJI: Thank you very much. We are in public session.
If we can go briefly into private session. Mr Khan, you've been in public session so far,
right? Okay. We will go into private session for about two to five minutes,
hopefully two minutes, to deal with something we left off with and agreed to return
to later.

MR KHAN: I'm grateful.

(Private session at 2.36 p.m.) Reclassified as Open session.

THE COURT OFFICER: (Interpretation) We are in private session, Mr President.
PRESIDING JUDGE EBOE-OSUJI: Thank you. Mr Khan, your matter of the
telephone number that you were asking for, do you still want to pursue it or have you
reconsidered the matter?

MR KHAN: No, your Honour, I'd be grateful for the number. It's my respectful
submission that the witness has testified that he's no longer using that number.

There is no jeopardy, in my respectful submission, if we are given the number but, of
course, it would enable us as the case goes forward to see what, if any, investigations
are available to us that may provide relevant and probative evidence that would
assist the Trial Chamber to determine the credibility and the veracity indeed of this
witness's account under oath.

PRESIDING JUDGE EBOE-OSUJI:  Mr Omofade?

MR OMOFADE: Your Honour, I had hoped that Mr Khan had abandoned this
request, particularly because he has proceeded with the rest of his cross-examination
in public session. If, however, he persists, the Prosecution strenuously objects to
this.

The only reason that's been provided on the record, as we speak, is that there might

be some forensic utility in this number, and I emphasise the word "might." So if
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this -- and I hesitate to use the term, if this is some fishing expedition, where the
Defence are attempting to do what we call interrogate the phone, find out who the
witness might have called or who might have called the witness, this in our
submission certainly is incredibly intrusive and unduly so.

The fact of the matter is a phone number doesn't relate to the witness alone. It
displays the phone numbers, possibly identity and identities of -- and identifying
information of those who might have contacted the witness, as well as those whom
the witness might have contacted.

MR KHAN: Your Honour, if it clarifies, I should say I raised this matter already
with the senior trial attorney with conduct of the case in relation to the principal and,
in fact, in relation to certain other witnesses, the Prosecution have indicated that they
are not opposed to providing that information, provided some relevance is shown.
Your Honour, as the cross-examination this afternoon will hopefully reveal, but it will
certainly be put by us, that we do not accept not only the veracity of the witness's

account but even his claim to have been where he says he was at (Redacted)

(Redacted)

Now, it's well known in this modern day and age - we are not in the Stone Age - that
telephone numbers further inquiries which the Prosecution have not done, have not
disclosed to us, may show the whereabouts of the witness on that date, and for that
reason I would like the phone number that he's not using. There is no possible
prejudice to the Defence -- to the Prosecution, and we say that under the Rule 77
standard, if nothing else, we are entitled to it and so, your Honour, that is the basis of
the request.

It's for the Prosecution to establish why we should not have it but we say, from the

reasons I've already given, that hopefully will become clearer even in the course of
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this afternoon's cross-examination or tomorrow morning's, if I don't finish this
afternoon, the forensic utility of that information.

Your Honour, I'll say no more. I'm in the Bench's hands, as always.

PRESIDING JUDGE EBOE-OSUJI:  Mr Katwa?

MR KIGEN-KATWA: Mr President and your Honours, it is my view also that we are
entitled to those numbers, as it will assist us to establish what might become relevant and
useful to establish the credibility of this witness and possibly even some Defence evidence.

It is our view that we are entitled to that number, Mr President and your Honours.

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSU]JIL:  The ruling of the Chamber is this: The Chamber
rejects the request for the phone number because, so far, foundation has not been laid
to show that this is more than a fishing expedition to be conducted. So, as things
stand, that is the ruling of the Chamber.

MR KHAN: I'm grateful.

PRESIDING JUDGE EBOE-OSUJI:  We now go back into public session so Mr Khan
can continue the cross-examination of the witness, but before that we will bring in the

witness, with the blinds down, of course.

(Closed session at 2.43 p.m.) Reclassified as Open session.

THE COURT OFFICER: (Interpretation) We are in private session, Mr President,
and the witness will be brought into the courtroom.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

(The witness enters the courtroom)

PRESIDING JUDGE EBOE-OSU]JI:  If we can go back into public session.

(Open session at 2.44 p.m.)

THE COURT OFFICER: (Interpretation) We are in open session, Mr President.
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PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

Witness, welcome back. Mr Khan will continue his cross-examination of you, and
we are in public session. You do recall the usual reminder I've given you when we
are in public session.

Mr Khan, please.

MR KHAN:

Q. Witness, I hope you took a satisfactory lunch.

A.  Yes, I've had my lunch.

Q. I'mpleased to hearit. Witness, before the break, I was asking various
questions about Kikuyus who were in the "No" referendum campaign, along with, of
course, other individuals like Raila Odinga or William Ruto. Do you remember me
asking you those questions?

A. Ido.

Q. And so you would agree with me that the "No" campaign was based on an issue,
it wasn't based on ethnicity; is that right?

A.  Yes.

Q. And anybody who says that the 2005 referendum was all about Kikuyus and
Kalenjins, as opposed to the issue, would be completely wrong, wouldn't they?
Would you agree with that?

A. It was a campaign about an issue.

Q. I'mgrateful. Witness, I'm going to move on to another topic. As part of the
2007 elections, it may seem obvious but the goal of the ODM was to win the general
election, wasn't it? That was the aim of the party?

A.  Yes.

Q.  And one of the requirements of winning the election, obviously, was to get the
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most votes in the country; is that right?

A.  Yes.

Q. Am/ correct that the Kikuyu community constitutes an important political
component in Kenyan democratic elections? Their votes are just as important as
anybody else's; is that right?

PRESIDING JUDGE EBOE-OSU]JI:  Which question are you asking now, the first or
the last?

MR KHAN: Your Honour, the witness seemed in difficulty so let me put the last
one.

Q. The Kikuyu vote was important as anybody else's, wasn'tit? Do you agree
with that?

A. Every Kenyan's citizen vote was important.

Q. And the ODM, in fact, had a large Kikuyu support base throughout the country,
didn't it?

A. Ithad a portion of support.

Q. And we mentioned before the break certain Kikuyus who were in the ODM
party. We spoke about Mugambi Imanyara, Tony Chege, Mumbi, Ngaru, Tony
Gachoka; you remember that? You remember that, Witness? We spoke about those
Kikuyus having prominent roles in the ODM political campaign in 2007?

A.  Yes.

Q. Now, in the Rift Valley, there were -- you're aware of Kikuyus who were
supporting and campaigning for the ODM. Are you aware of that?

A. I'm aware of Kikuyu states in the Rift Valley.

Q. Listen carefully to my question, Witness. Are you aware that Kikuyus in the

Rift Valley also supported, some of them supported, the ODM?
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1 A Yes.
2 Q. Areyou familiar, Mr Witness, with a group called the Mungiki?
3 A. [I'veheard about Mungiki.

4 Q. Yes. The Mungikiis a group led by -- a group that was led by Maina Njenga; is
5 that correct?
6 A. I'venotgone into their -- I'm not aware of their leadership system.
7 Q. Haveyou -- you say that you follow the news, or you followed the news in
8 Kenya, read newspapers on occasion. Have you never heard that Maina Njenga was
9  theleader of the Mungiki?

10 A. [I've heard Maina Njenga, Maina Njenga's name being associated with Mungiki.

11 Q. Being associated with Mungiki?

12 A.  Yes.
13 Q. Nothing more, nothing more concrete than that, Witness?
14 A. No.

15 Q. Nothing as the Prosecution say - at paragraph 9, for their reference - of the DCC
16  in the Kenya 2 case, that he is the founder and patron of the Mungiki group? You
17 haven't heard that, Witness?

18 PRESIDING JUDGE EBOE-OSUJI:  One second. The witness did not answer the

19  question yet.

20 Mr Khan, you need to put it directly to the witness without reference to the DCC in
21  the Kenya 2.

22 MRKHAN: Your Honour, I was doing that for the ease of the Prosecution.

23 Q. But, Witness --

24  PRESIDING JUDGE EBOE-OSUJI:  Yes, but it is of the witness that you're asking

25 questions.
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1 MRKHAN:
2 Q. Witness, have you not heard, being a Kenyan, living in Kenya, that Maina
3 Njenga is known to almost everybody as the head of the Mungiki? Did that escape
4 your knowledge?
5 PRESIDING JUDGE EBOE-OSUJI: Well, again, let's rephrase this. Witness, now,
6 can you concentrate and answer the question in terms of whether you have heard that
7 Maina Njenga was the leader of the Mungiki, whether you've heard that.
8 THE WITNESS: Yes.
9 MRKHAN:
10 Q. And so your comment earlier that you had heard he was somehow associated
11  was not a representation of your complete understanding; is that right?
12 PRESIDING JUDGE EBOE-OSUJI: Mr Khan, that's not a fair question. There is a
13  difference between what the witness heard and what the witness might be led to
14 think. You were inquiring about his knowledge.
15 MRKHAN: Well, in my respectful submission, it was a perfectly proper question,
16  but let me move on, Mr President.
17 Q. Yousay, Witness, that -- are you aware that the membership of the Mungiki is
18  said to run into the thousands? Are you aware of that?
19 A. TI'venot run into such detail.
20 Q. No. Have you heard that people say it's alleged - it's alleged - that Mungiki
21  members are bound by the instructions issued by Maina Njenga? Have you heard
22 that?
23 A. I'veheard that Maina Njenga is the leader of Mungiki.
24 Q. Yousay that you are -- you've given your evidence to the Court. Are you

25 aware that in 2007, Maina Njenga was supporting ODM and Raila Odinga?
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1 A. I'mnotaware of that, but I know some Kikuyus were supporting Raila Odinga.
2 Q. Witness, please listen carefully to my question. I'm not talking about Kikuyus.
3 I'm talking about a group called the Mungiki led by Maina Njenga, do you follow?
4 A. Yes.
5 Q. Letmetryagain. Are you aware that Maina Njenga was supporting Raila
6 Odinga's bid to be the President of the Republic of Kenya in 2007?
7 A. Maybe he could support at personal level, or with his group, but I'm not aware.
8 I'mnot sure of.
9 Q. Areyouaware, being an expert --
10 MR OMOFADE: Your Honours, I don't know where Defence counsel got this from.
11  No one has put this witness forward as an expert.
12 MR KHAN:
13 Q. Witness, are you aware that Maina Njenga was supporting the "No" campaign
14 in2005? Are you aware of that?
15 A. I'mnotaware.
16 MR KHAN: Your Honour, I'd ask to play a video, please, KEN-D09-0020-0025. The
17  translation is at tab 29 of the bundle.
18 MR OMOFADE: [just wonder if Defence counsel can give the ERN for those of us
19  without tabs?
20 MR KHAN: I'm grateful. The ERN number is KEN-D09-0020-0026. That's the
21 cover sheet. The page of the actual transcript is 0027, it's an interview with Maina
22  Njenga and if that could be played I'd be most grateful.
23 (Viewing of the video excerpt KEN-D09-0020-0025)
24 MR KHAN:

25 Q. Witness, did you manage to hear that fully?
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A.  Yes.

Q. And you'll note, I hope, that Maina Njenga said, "So myself and the rest of the
Central Kenyan youth supported the 'No' campaign.” The Central Kenyan youth,
you would agree with me, is shorthand for Kikuyus; is that right?

A.  That's what I've heard.

Q.  Were you not aware before today that Maina Njenga stated that he and his
youth were supporting ODM and the "No" campaign?

A. T'vejust watched and seen now, and from what I see I can believe because he's
the one speaking.

MR KHAN: And, your Honour, if that could be marked, or in fact if it could be
exhibited in fact? The witness has seen it and I think it's a public document.
According to the Prosecution's own guidelines, from their Bar table motion, it should
be admitted.

MR OMOFADE: There is no objection to this.

PRESIDING JUDGE EBOE-OSUJI:  Of course the Prosecution doesn't object and so
we admit it on that basis, not necessarily on grounds that the witness has seen it
because I don't know what that means.

MR KHAN: And, your Honour, along with the transcript, if the Court is so minded?
PRESIDING JUDGE EBOE-OSU]JI:  Yes, indeed.

MR OMOFADE: Your Honours, the usual caveat always applies to the transcripts.
We haven't had the opportunity to authenticate this translation, subject to our being
able to do so, and if we have any corrections then we'll come back.

PRESIDING JUDGE EBOE-OSUJI: Understood. The video and the accompanying
transcript will be admitted next in the series for Ruto Defence exhibits.

THE COURT OFFICER: (Interpretation) Mr President, the document with the
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reference KEN-D09-0020-0025, public document, it will be registered as
EVD-T-D09-0028 and will be known as exhibit number 28 for the Defence of Mr Ruto.
The transcript will equally be referenced as KEN-D09-0020-0026, public document,
and the EVD number will be EVD-T-D09-0029 and it will be known as exhibit number
29 for the Defence team of Mr Ruto. Thank you.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR KHAN: I'm grateful.

Q. And, Witness, are you aware that between 2007 to 2008 Maina Njenga was
incarcerated in Kenya? He was in prison, are you aware of that?

A.  Yes.

Q.  Are you aware that, whilst incarcerated, Raila Odinga kept in contact with
Maina Njenga? Are you aware of that?

A. I'mnot aware of their contact.

Q.  Are you aware that Raila Odinga gave Maina Njenga books, including the "48
Laws of Power" and also Sun Tzu, "The Art of War," as reading material? Are you
aware of that?

A. I'mnot aware.

Q.  Are you aware that in 2007, and subsequently in fact, Raila Odinga has made a
concerted bid to woo the Mungiki vote, or the Kikuyu youth vote, including the
Mungiki? Are you aware of that?

A. I'm aware of the Raila Odinga campaign in Central to get their votes.

Q. And as part of that campaign, are you aware that he forged close connections
with Maina Njenga, the head of the Mungiki?

A. I'mnot aware.

MR KHAN: Your Honour, with your leave I would refer the Bench to tab 26 and ask
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to be put on the screen KEN-D09-0020-0022.

Q. Canyou see that, Witness?

A.  Yes, I'm seeing what is on the screen.

Q. And am I correct that the gentleman - the taller gentleman - with a familiar blue
hat, with a white shirt and a blue polka dot tie, is Raila Odinga? Is that right?

Yes.

Can you see the man facing the camera with a green hat, who is smiling?

Yes.

Is that Maina Njenga?

> O » O »

Yes.

MR KHAN: Next I'd ask to put on screen tab 28, KEN-D09-0020-0023 -- at tab 27, in
fact.

Q. Canyou see that?

Yes.

Do you recognise that photograph?

Yes.

o> 0>

That is when Raila Odinga was crowned the king of the Kikuyu, am I right?
A.  Yes, I can see the picture of Raila Odinga. His hands were raised up, in a
traditional hat.

Q. And can you see on the right the gentleman with a brown pullover and blue

jacket, who is smiling?

Yes.
Q. That's Maina Njenga, isn't it?
A.  Yes.
Q. And do you know that -- are you aware that that photograph shows the
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1 crowning ceremony, or the coronation as my learned friend from the Prosecution

2 would put it, of Raila Odinga?

3 A. I'mnotaware, because I don't know the Kikuyu's ritual and so --

4 Q. If Raila Odinga was crowned by the Kikuyu and by Maina Njenga, would that

5 according to your own analysis make him the king --

6 MR OMOFADE: Your Honours, this calls for speculation. If my friend could

7 rephrase it, if he wants to pose the question.

8 MRKHAN: Your Honour, it's not a speculation, but I'm happy to rephrase it.

9 Q. Witness, if Raila Odinga was crowned by Maina Njenga, would that make him,
10  according to your analysis, the king of the Mungiki?
11 MR OMOFADE: Your Honour, it's the same -- it's the same objection?
12 MR KHAN: Your Honour, my learned friend doesn't like the question, but it's not
13  objectionable. My learned friend in the course of his examination-in-chief in fact
14 departed from settled practice and even went to the realms of could and -- rather than
15 direct knowledge. I'm asking the witness, (Redacted)
16 (Redacted)
17  (Redacted)
18 (Redacted) on the effect - on the effect - of Mr Ruto's
19 crowning as a Kalenjin leader.
20  Your Honour, in my respectful submission, there is no difference in principle at all for
21  me to elicit the same effect from the witness in relation to the person whose
22  photograph appears on the screen.
23 MR OMOFADE: But the -- your Honours, the fact of the matter is that the witness
24 has responded and said he's no expert on the rituals of the Kikuyu. So if he calls for

25 speculation, with respect, the witness shouldn't be asked to answer this question.

10.10.2013 Page 83



1CC-01/09-01/11-T-46-Red-ENG WT 10-10-2013 84/105SZ T
Pursuant Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0326
1 MRKHAN: Your Honour --
2  (Trial Chamber confers)
3  PRESIDING JUDGE EBOE-OSUJI: Mr Khan, the -- there is a number of reasons why
4 this question is not acceptable according to the ruling of the Chamber, but also
5 beyond the matter of seeking opinion evidence on which there is no foundation laid.
6 There is also the point you're pursuing that you say is similar in principle. It is not
7 my recollection that this witness had actually set up that principle you're talking
8 about. Ithink he did explain what he meant by "The king of the Rift Valley." If you
9 look at the transcript, you might want to -- you might want to look at it to see if in fact
10 the witness did testify that he was king of the Kalenjins, but at any rate the Chamber
11  overrules -- sustains the Prosecutor's objection.
12 MRKHAN: I'm grateful. Your Honour, well, perhaps I can put it this way and
13  thenI'll move on? Can the witness be shown, at tab 28, KEN-D09-0020-0024?
14 Q. Witness, can you describe what is going on in that photograph?
15 A. TI'veseen the picture of Raila Odinga seated, with a traditional hat on his head,
16 and somebody -- somebody is touching that hat on his head and there are people
17  back -- at the background.
18 Q. Whoisholding that hat as it is on the head of Raila Odinga? Do you recognise
19 anybody actually holding the traditional hat, or not?
20 A. The person touching the hat on the far right, it looks like Maina Njenga because
21  he's on sideways.
22 Q. And from your knowledge of Kenyan culture, do you know -- what do you
23  Dbelieve is happening in that photograph, if anything?
24 A. I--Tcan'ttell, because I don't know the kind of activity going on.

25 Q. Youdon't know?
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A. Idon'tknow. I'm justseeing the picture.

MR KHAN: Your Honour, I would move to tab 30, and the ERN for my learned
friends for the Prosecution is KEN-D(09-0020-0028. For the record, this is an on-line
news report from the Standard Digital News dated or updated Friday, September 14,
2012. If that could be put on the screen, please, I'd be grateful?

PRESIDING JUDGE EBOE-OSU]JI:  So we've moved away from the photos?

MR KHAN: Indeed.

PRESIDING JUDGE EBOE-OSU]JI:  Right.

MR KHAN: And, your Honours, if they could be granted exhibit numbers now
when I've gone through this issue dealing with this topic?

PRESIDING JUDGE EBOE-OSUJI:  You want now to tender the photos?

MR KHAN: Indeed.

PRESIDING JUDGE EBOE-OSUJI:  Any objection from the Prosecution?

MR OMOFADE: Well, only -- it's only tendered in the sense that the witness
identifies certain aspects of the photographs. As to the truth of their contents,
whether or not this is a coronation or whether or not it's a barbecue, we can't say and
certainly the record can't say.

MR KHAN: Your Honour, in accordance with normal principles, we can argue
weight and relevance and purpose later. The simple issue at the moment is one of
admissibility and, to that extent, I'm asking that they be given an exhibit number.
PRESIDING JUDGE EBOE-OSUJI:  The photos will be admitted as next in the series
of the Ruto Defence exhibits.

Prosecutor, by the way, I seem to recall that in the course of your opening statement
you also did show a photo of someone wearing a hat of roughly similar configuration.

MR OMOFADE: And this is why -- I wouldn't be able to recall the types of hats,
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1  your Honour, but I do recall certain photos were shown. I said this could be given

2  an exhibit number, subject to the caveat that I've raised.

3  PRESIDING JUDGE EBOE-OSUJI: Court officer, please proceed.

4  THE COURT OFFICER: (Interpretation) Yes, your Honour. Photo

5 KEN-D09-0020-0022, a public document, shall be given the following reference

6 number, EVD-T-D09-00030, and shall be known as Defence exhibit 30; Defence of

7 Mr Ruto.

8  Photograph KEN-D(09-0020-0023, a public document, will be given the following

9 number, EVD-T-D09-00031, and shall be known as Ruto Defence exhibit 31.
10  And the photograph number KEN-D(09-0020-0024, a public document, will be given
11  the following number, EVD-T-D09-00032, and shall be known as Ruto Defence exhibit
12 32. Thank you.
13 MRKHAN: I'm grateful.
14 And, Mr President, the last document, before I move to a new topic, is KEN-DO9,
15 which is on the screen, 0020-0028.
16 Q. And, Witness, can you see that document? Can you see it?
17 A. Yes, I'm seeing it.
18 Q. Iwilljusttake you to the last paragraph, if I may, and this is what Maina Njenga
19 says, "I have said I will be on the ballot box, but that does not mean we are not
20 talking with the PM. Iknow him because he's a national leader,’ said Njenga. He
21  added, 'What I know is that if he gets the presidency, we have gotten it. If I succeed
22  in getting to State House, he will also be happy for me. We can agree that he serves
23  afive-year term, then I serve five years."
24  Canyou read that?

25 A. Yes, I'veread it.
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Q. Inyour experience of the 2007 elections, did you see interactions between Raila
Odinga and Maina Njenga through any individuals, any contact or any
communication?

A.  Your Honour, I would like to ask a question before I answer that.

PRESIDING JUDGE EBOE-OSUJI: Remember we are in a public session.

THE WITNESS: Yes.

PRESIDING JUDGE EBOE-OSUJI: Normally you're not allowed to ask questions,
but if it is for clarification I would like to hear you.

THE WITNESS: Yes. Your Honour, I'm just seeing this document and I don't know
to what extent or when was it sent, so commenting about 2007 or it was sent recently,
because 2007 we have had another general election after that.

MR KHAN: I can clarify.

Q.  Witness, I showed you a video in which -- a few minutes ago, in which Maina
Njenga was talking about supporting Raila Odinga in the 2007 elections and also in
the "No" campaign. This document is September 14, 2012, and Maina Njenga is
discussing the 2012 presidential elections that were concluded a few months ago.

So what my question is, what my question concerned, was your knowledge of the
relationship between Maina Njenga and Raila Odinga during 2007. Are you aware
of that relationship, given your evidence and your contact with Raila Odinga?

A.  From my knowledge, I can't relate what happened in 2012 and 2007 according
to the document you display.

Q.  According to your knowledge, Witness, were you aware of attempts by Raila
Odinga in 2007 to court - to get - the Mungiki vote? Were you aware of that, or not?
MR OMOFADE: Your Honours, are we going to keep flogging this issue? I think

the witness has answered this a few times.
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MR KHAN: Your Honour, the witness did not answer it. He was expressing
difficulty with understanding I think the question, and so I reformulated the question
directing him not to the 2011 document -- 2012 document that I just put to the witness,
seeking to establish the relationship between Raila Odinga and Maina Njenga, but
instead I was quite specific asking him to go back to his recollection of 2007 and that
election campaign.

He's already given evidence in closed session regarding his basis of knowledge, and

I wanted to ask if this helps jog his memory, or refresh his memory, regarding any
relationship between Raila Odinga and Maina Njenga during that campaign period of
2007.

In my respectful submission, it's a proper question and I would ask that I can put it
again with the Court's leave.

PRESIDING JUDGE EBOE-OSUJI:  Witness, the point now, the information counsel
is seeking is what you are aware, what you know, and he's asking you whether you
know if Mr Raila Odinga was seeking the vote of the Mungiki in 2007. Do you know
that or not?

THE WITNESS: I know Raila Odinga was seeking the votes of Kikuyus.
PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, proceed.

MR KHAN:

Q.  Witness, moving to another topic, you've given certain evidence regarding the
campaigning of the ODM in 2007. Now, do you know what the Lukenya declaration
is?

A. Pardon?

Q. Do you know what the Lukenya declaration -- Lukenya, L-U-K-E-N-Y-A. Are

you aware of the Lukenya declaration?
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1 A. I'mnotaware.

2 Q. [Itakeitthen you did not attend a meeting in 2006 in Lukenya, which is in

3  Machakos County?

4 A. No.

5 Q. And that meeting, you don't know if that meeting was the meeting where the

6 ODM, the purpose of the ODM was formalised? You don't know that because you

7 weren't there, do you?

8 A. Inever attended the meeting of Lukenya.

9 Q. Didyou attend -- and that's contrary to your statement, of course, that you say
10 that you were present at the founding of the ODM?
11  PRESIDING JUDGE EBOE-OSUJI: We need to be careful now - we are in open
12 session - both counsel and witness.
13 MR KHAN: Your Honour, I'll move on.
14 Q. Did you attend a meeting at the Great Rift Valley Lodge in Naivasha between 19
15  and 20 September 2006?
16 A. No.
17 Q. Did you attend, Witness, a meeting at the same location on 14 October 2006?
18 A. No.
19 Q. Did you attend the Naivasha Simba Lodge between 10 and 11 January 2007?
20 PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, this is not to overrule your question
21  but to ask, from your estimation, would this be meetings attended by a large number
22 of people so that there is safety in the answer in public session?
23 MRKHAN: Your Honour, I think there is safety in the answer. Your Honour, they
24 were not mass meetings, but I'm very confident indeed that the witness was not there.

25 MR OMOFADE: Well, perhaps it could be put to the witness that he was not there.
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PRESIDING JUDGE EBOE-OSUJI: It might be better for you to lead then directly on
such matters if you have a proposition in it.

MR KHAN: Yes. But, in fact, your Honour, there was -- I will do that, but the
witness has said directly that in relation to at least three of the meetings I've
mentioned, he was not there, so it wasn't anything contentious. But let me move on.
Q. Witness, you were not at -- you were not present, were you, when the Naivasha
3 Plenary Resolution was issued by the ODM in January 2007. You were not
present?

A. Iwasnot present.

Q.  You had no part at all, did you, Witness, in that resolution forming the ODM?
A. Thad no part.

Q.  And the Plenary 4 Safari Park Resolutions of 21 May 2007 in Nairobi, you also
were not part of that, were you, witness?

A. Iwasnot.

MR KHAN: Your Honour, I'd ask to go to private session for two minutes.
PRESIDING JUDGE EBOE-OSU]JI:  Let's go into private session for two minutes.
(Private session at 3.28 p.m.) Reclassified as Open session.

THE COURT OFFICER: (Interpretation) We are in private session, your Honour.
PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, you have a little -- I think 31 minutes
more --

MR KHAN: Today. I'm grateful, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  -- for your examination of this witness.

MR KHAN: Well, your Honour, I've discussed it with my learned friend, and with
the Court's permission, I will not probably finish today but I'll be finished within

probably the hour of tomorrow, but, your Honour, there would be no prejudice to the
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Court because at the time that I'm taking, it will be saved from my learned friend,
lead counsel for Mr Sang, who will be short. Your Honour, in any event, as

I indicated before, it would be well short of the two and-a-half days of the Prosecution.
I will be the rest of today and an hour tomorrow, at most. So I'm endeavouring to
skip quite a lot of information, in fact.

PRESIDING JUDGE EBOE-OSUJI:  And Mr Kigen-Katwa will finish tomorrow in
any event?

MR KIGEN-KATWA: Yes, Mr President, in whatever event.

PRESIDING JUDGE EBOE-OSU]JI:  Fair enough.

MR KHAN: I'm grateful.

Q.  Witness, the reason I asked those questions was - and the Court will hear

later - these were the genesis meetings whereby the Orange Democratic Movement
was founded, and am I correct when I say that -- am I correct that when you say you
(Redacted)

(Redacted)

(Redacted)

(Redacted) is it not, according to your own evidence?

A.  Yes.

Q. And canIask, is that even an exaggeration? Is it the fact, in reality, is it true
that you (Redacted) Isn't that the

reality?

A. Iwas (Redacted)

Q.  Witness, I'm now going to go into public session in a moment.

Now I'm going to talk, your Honours, of some premises that have been mentioned,

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

and if the Court is so minded, I'd ask to go back into public session.

PRESIDING JUDGE EBOE-OSUJI:  We go back into public session.

MR OMOFADE: Before we do so, I just want to alert my friend to the fact that the
(Redacted)

(Redacted)

(Redacted)

(Redacted)

MR KHAN: Your Honour, (Redacted)

(Redacted). I'm not going to go into detail. (Redacted)

(Redacted)

(Redacted), so there is

no risk whatsoever. I'll be quite specific about my questions.

PRESIDING JUDGE EBOE-OSU]JI:  We will go into public session and then Mr Khan
understands the need to be very careful. And, Witness, you also do not volunteer
more in your answer than the question strictly calls for.

(Open session at 3.33 p.m.)

THE COURT OFFICER: (Interpretation) We are in open session, Mr President.
MR KHAN:

Q.  Witness, in your statement to the Prosecution at paragraph 60, and in your
testimony before this Court, you stated that the ODM had three offices in total in
Nairobi. Do you recall saying that? Do you recall telling the Court that the ODM

had three offices in total in Nairobi? And the offices, the totality of those offices
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comprise Pentagon House; is that right?

A.  Yes.

Q.  The second one was Orange House; is that correct?

A.  Yes.

Q.  And the third one was the Raila Odinga Centre, or otherwise shorthand known
as "ROC"; is that right?

A.  Yes.

Q.  And that's it, that's the total of the ODM offices in Nairobi; is that right?

A. Atthat time, yes.

Q.  Witness, the reason I ask this question is because I put it to you that you don't
really have any knowledge or adequate knowledge of the ODM campaign because
you didn't mention at all Rainbow House, did you? Have you not heard of Rainbow
House in Lavington before. And Lavington, your Honours, for the record is
L-A-V-I-N-G-T-O-N.

Have you heard of Rainbow House, or not?

A. Rainbow House was during the LDP time.

Q. Andif I say, Witness, that Rainbow House was used for the ODM strategic team
from September 2007, would you say that's correct? Or you don't know?

A. Tomy understanding, (Redacted)

Q.  Witness, that wasn't my question. [ wasn't asking -- I was asking about your
knowledge. You told the Prosecution that there were only three offices for the ODM
in Nairobi, and I'll just move very quickly, you didn't mention Titan House, Rainbow
House or 499 Communication House, did you?

A. Inever mentioned all those.

Q.  You're not aware of the existence of those buildings, are you, that they were the
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1 nerve centres of ODM during the 2007 presidential campaign that took place in

2 Kenya?

3 A. No

4 Q. No. Now, Ill moveon,ifIcould. Letme go toanother topic. You mention

5 inyour statement at paragraph 63 somebody called Caroli Omondi, and you said that

6 he was a lawyer helping Raila's team on legal issues and he's now the chief of

7  administration. Do you remember saying that?

8 A. Yes.

9 Q. Areyou aware that, in fact, Caroli Omondi was not part of the legal team but in
10 fact he coordinated the presidential election agents for Raila Odinga? Are you aware
11  of that?

12 A. Caroli Omondi is a lawyer by profession. And he could sign off over aspirants,
13 so he was also -- he was a legal adviser to the office.

14 Q. Buthe wasn't based at Pentagon House, Witness, was he? He worked mostly
15 from the Raila Odinga Centre, the Pentagon and Rainbow House. He wasn't based
16  in the Pentagon, was he?

17 A. Mostly was in the Pentagon House.

18 Q. Mohamed Ishakia, you say that he was the -- he helped Raila with government
19 strategy and you also say that he was based in Pentagon House. That's what you

20 told the Prosecution, wasn't it?

21 A. Mohamed Ishakia was based in Pentagon House.

22 Q. And, Witness, in fact, I put it to you that he was based in Titan House and he

23  was working as Raila Odinga's presidential campaign manager, but from Titan House,
24 not Pentagon House. Are you aware of that?

25 A. I'm aware he was at the Pentagon.
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Q.  And the spelling of Ishakia is I-5-H-A-K-I-A (sic). A-S-A-H -- I-5-A-H-A-K-I-A.
And Witness, you told the Prosecution at paragraph 63 of your statement that
Lumumba Owedi was working with Idriss in charge of crowd control. Do you
remember saying that?

A.  Yes.

Q. Areyou not aware that Lumumba Owedi has in fact been Raila Odinga's
personal bodyguard for years and never in charge at all of crowd control?

A. Lumumba Owedi was a bodyguard and also controlling the crowd.

MR KHAN: Your Honours, perhaps we can go into -- well, your Honours, maybe
I'll come back to private session and do it in a chunk. So let me move on.

Q. Witness, you talk about, at paragraph 61 of your statement, that you say the
daughter of Raila Odinga -- do you remember speaking about Grace

Akeyo - A-K-E-Y-O - Odinga? Do you remember speaking about Grace Akeyo
Odinga?

A.  Yes.

Q. And you said that she was helping Adhiambo Odinga - A-D-H-I-A-M-B-O - in
her election campaign in Langata? Do you remember saying that?

A.  Yes.

Q. And Adhiambo Odinga is the sister of Raila Odinga; is that right?

A.  Yes.

Q. And given your evidence to the Court, would you be surprised to know that
Raila Odinga does not have a daughter by that name? His daughter's name is
Rosemary, not Grace; are you aware of that?

A. I'm aware that Raila Odinga's daughter is Akeyo.

Q. Movingon. You say at paragraph 54 of your statement that there was a small
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shop in Orange House, when you visited the various places throughout Kenya and
took part in the election campaign and observing issues throughout the country, and
it was not a selling point, but a place where samples were kept. Do you remember
saying that?

A.  Yes.

Q. Let me read -- well, let me put this to you. It is said that Professor Anyang'
Nyong'o -- let me spell it. Professor Anyang', A-N-Y-A-N-G, and the surname
Nyong'o, N-Y-O-N-G-O, "His wife and other relatives had opened up merchandising
shops at Orange House and other locations, where they were selling ODM T-shirts,
hats, jerseys and other things for profit. Apparently, Nyong'o had allegedly diverted
all ODM printing work of manifestos, constitution and basically ... ", and the rest it
goes on. Are you aware that items were being sold for profit at Orange House as
described?

A.  The shop which was at Orange House was not being used as a shop but it was a
display centre for whoever want to get the supplier can contact.

Q. Letmemoveon. (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted).
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(Redacted)

(Redacted)

(Redacted)

MR KHAN: Your Honour, I'll move on, and in private session, please.

PRESIDING JUDGE EBOE-OSUJI:  We will go into private session.

(Private session at 3.45 p.m.) Reclassified as Open session.

THE COURT OFFICER: (Interpretation) We are in private session, Mr President.
MR KHAN:

Q. Witness, you -- we are now in private session, as indicated. You mentioned in
your evidence quite a lot about (Redacted). Do you

recall that?

Yes.

Do you know (Redacted)?

I know (Redacted).

Yes. Soyou don't know (Redacted); is that right?

> O » O »

It was a (Redacted)

because --

Q. Infact, her (Redacted)

(Redacted) Does that ring a bell?

A. (Redacted).

Q. And you said to the Court, at page 46 of the transcript of 6 October, that (Redacted)
could have been, in your words, (Redacted) but you don't know that, do

you? It was your -- it was your guess; is that right?

A. Yes, I'm not -- I'm not certain.

MR KHAN: Now we can go into public session, your Honour, with the Court's
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leave.

PRESIDING JUDGE EBOE-OSU]JI:  We go back into public session.

(Open session at 3.48 p.m.)

THE COURT OFFICER: (Interpretation) We are in open session, Mr President.
MR KHAN:

Q.  And just one question related to the last matter, Witness, and don't say the name.
The person we referred to, number 20 on that list in front of you, on that form, is it
there?

A. It'snot there.

Q. You remember who number 20 is?

A. Yes, I've seen it.

Q. Areyou aware, in fact, that she went through a formal interview in which
Mr Ruto took no part? Are you aware of that or not?

A. I'mnot aware.

Q.  So going to the next issue, Witness, you say in your statement that -- issues
about Silas Simatwo, you remember saying that, you said that he is the director of
AMACO?

A.  Yes.

Q.  Are you aware that he's not the director, he's actually the chairman and main
owner of AMACO?

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

Q.  Well, in your statement, Witness - take it from me - you said it was International
Life House, on the fourth floor, and actually, if I put it to you, his office is at
Transnational Plaza, on the second floor, would you agree that I'm right?

A. Maybe it was an error because I said Transnational House.

Q. And in fact, his office is based on the Mama Ngina Street wing? Mama Ngina
Street wing.

A. Mama Ngina.

Q. And you're also wrong, Witness, when you say that Mr Ruto had a private
office in AMACO House? That's not correct, is it? That's not correct, is it, Witness?
A. He had an office in the Transnational building.

Q.  Mr Ruto's office was in International Life House on the fourth floor. Are you
aware of that?

All right, let me put that again. Mr Ruto's personal office was on Transnational
Plaza, ninth floor, on the City Hall wing, but not part of the AMACO office at all.

Are you aware of that?

Transnational House.

Q. Ninth floor?
A.  Yes.
Q. Have you ever been?

10.10.2013 Page 99



ICC-01/09-01/11-T-46-Red-ENG WT 10-10-2013 100/105SZ T

Pursuant Trial Chamber V(a) ‘s Decision, ICC-01/09-01/11-981, dated 24 September 2013, and the instructions
in the email dated 3 December 2013, the version of the transcript with its redactions becomes Public

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-01/09-01/11
Witness: KEN-OTP-P-0326

Yes.
Have you ever met Mr Ruto there?

I've not meet him there personally.

S

No. Witness, in your statement --

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, you may need to spell "Mama Ngina."
MR KHAN: Yes, it was my terrible abuse of pronunciation. It's M-A-M-A for
Mama, and Ngina, N-G-I-N-A. Mama Ngina.

Q.  Witness, when you met with the Prosecution, my learned friend, (Redacted)
(Redacted) you went through your statement again,

didn't you? You read it carefully?

A. Ireadit.

Q. And you were asked questions and prepared for your evidence by the
Prosecution over seven hours, weren't you?

A. Iwas. Iwastold to read the statement.

Q. And in fact your -- you meticulously --

MR OMOFADE: Well, perhaps let him finish the answer.

MR KHAN: Your Honour, the record speaks for itself, "I was," and, "I was told to
read the statement."

Q. Witness, my questionis: You took great care and meticulously corrected even
the spelling of Silas Okoth. It was spelt in your statement O-K-O-T and you took the
care to notice that an "H" was missing and you added the "H," didn't you? Do you
remember that small little change?

A.  Yes.

Q.  The reason I ask about him is there's nobody that we know of that had any role

bearing that name. What do you say about that?
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1 A. Silas Okoth?

2 Q. Yes.

3 A. He was the constituency personal assistant of Raila and he was based at Zone B.
4 Q. Infact the person who served as Raila's personal assistant for Langata

5 constituency is called Silas, but not Silas Okoth.
6 PRESIDING JUDGE EBOE-OSUJI: Let's be -- we're in public session now. Let's be
7 very careful as we explore all these areas.
8 MRKHAN:
9 Q. Areyou aware that Raila's personal assistant's name is Silas Jakakimba?
10  J-A-K-A-K-I-M-B-A?
11 A. To correct you on that, Jakakimba is a place where he comes from, so his official
12 name is Silas Okoth.
13 Q. Witness, let's move to the Rift Valley co-ordinators that you spoke about a
14 couple of days ago, and you were taken through Kenya, in fact, and purported to give
15 answers regarding who were the ODM regional co-ordinators throughout the country.
16 Do you remember that, when my learned friend was putting questions?
17 A.  Yes.
18 Q. Would it surprise you, Witness, that you didn't get any answers correct
19 regarding who were actually the ODM regional co-ordinators? Would that surprise
20 you?
21 A,  That?
22 Q. That you got no names -- let me be quite specific in that case and let me take it
23 stage by stage. You say that for Nyanza region, you said Judge Kwach, K-W-A-C-H,
24 and Janet Ong'era were the regional ODM co-ordinators; is that right? That's what

25 you said?
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A.  Yes, yes.

Q. IfI putit to you that in fact the co-ordinators were Odungi Randa, O-D-U-N-G-I
Randa, and Chris Obure, O-B-U-R-E, what would you say?

A. They were co-ordinating campaigns on the ground.

Q. And the regional co-ordinator for the Coast, Witness, you gave the answer

Dr Mutana Lewa. Do you remember that?

A. Mutana Lewa.

Q.  And the correct answer is that for South Coast it was Ziki Anwar (phon), who
was the regional ODM co-ordinator, and for the North Coast it was Lucas Mwa
Tsuma. Mwa is M-W-A and Tsuma is T-5-U-M-A: They in fact were the regional
co-ordinators for ODM. That's right, isn't it, Witness?

A.  That's when you break them into smaller regions.

Q. Dr Mutana Lewa was not the regional co-ordinator for the Coast. Do you
accept -- can you accept it, that you got it wrong, or do you insist your answer is
correct?

A. My answer is correct.

Q. And for North Rift, you gave the answer that Josephin Kuluo K-U-L-U-O,
Josephine without an "E," Josephin Kuluo was the regional co-ordinator. Do you
remember that?

A.  Yes.

Q. Infact, I putit to you that person was not the regional co-ordinator at all. The
regional co-ordinators were for the -- Upper North Rift, Lawrence Kipkoech

Kaptoge - Kipkoech as usual, K-I-P-K-O-E-C-H, and Kaptoge K-A-P-T-O-G-E - and
for the Lower North Rift, Mzee, that is M-Z-E-E, Kaitny is K-A-I-T-N-Y, Mzee Kaitny,

and Isaac Myo, what would you say? Would you still insist that you've got it right,
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or would you accept you've got it wrong?

A.  That's when the -- it was broken down into smaller piece.

Q. And the regional co-ordinator for South Rift, you actually say was Olekna
Koitamet, O-L-E-K-N-A and Koitamet K-O-I-T-A-M-E-T. In fact you got that wrong
as well, Witness, haven't you, because it was General Nick Leshan, L-E-S-H-A-N, and
Judy Pareno, P-A-R-E-N-O? And so you've got it wrong again, haven't you, Witness,
or do you insist that you got it right?

A.  Tomy knowledge, it was the co-ordinator. Maybe if it is broken down into
smaller regions?

Q. And the provincial co-ordinator for the Rift was Ambassador Simon Bullut,
B-U-L-L-U-T. Are you aware of that, Witness?

A.  (No audible response)

Q. What's your answer, Witness?

A. Icansay I'm --I'm not aware, but it could have been co-ordinating where he
was given to co-ordinate.

Q.  Yousee, what I put to you, Witness - and this is my last question of the day - is
you've been having the Prosecution believe you have much more knowledge of the
2007 election campaign than you actually do. Would you agree with me?

A. Yes, I have.

MR KHAN: Your Honour, I have no further questions.

PRESIDING JUDGE EBOE-OSUJI:  You need to put that question again.

MR KHAN: Your Honour --

Q.  Witness, I put it to you - listen carefully to the question - that you have been
projecting yourself, from the first time you were screened by the Prosecution in June

2012, as somebody who has much more knowledge of events and the ODM campaign
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1 than in reality you do, and I'm asking do you agree with me on that statement?
2 A. (Redacted)
3 Q. Andyou've been exaggerating and telling untruths to the Prosecution from the
4  day you met them, haven't you, Witness?
5 PRESIDING JUDGE EBOE-OSUJI: Witness, what you can answer to that, those sorts
6 of questions, if you agree with counsel you say, "Yes, I agree with you." If you
7 disagree with him you say, "I disagree." That will get us moving.
8 THE WITNESS: I disagree.
9 MRKHAN: I'm grateful. Your Honour, I think for today that's the convenient
10 place to pause. With the Court's leave, either now or first thing tomorrow, we can
11  deal with the exhibits that have not yet been dealt with. I'm in the Court's hands.
12 PRESIDING JUDGE EBOE-OSU]JI:  Court officer, we can wrap things up neatly and
13  take in the exhibits. How many do we have?
14 Mr Khan, how many exhibits do we have to attend to?
15 MR KHAN: Your Honour, I believe it's one. It's KEN-D09-0020-0028, which was in
16  fact the Standard Digital News of Kenya of "Raila and Njenga campaign in Kangema,"
17  dated 14 September 2012. I'm told that that was not given an exhibit number.
18 PRESIDING JUDGE EBOE-OSU]JI:  If that is the only one, we can process it into the
19  record.
20 Prosecutor, do you object?
21 MR OMOFADE: No, Idon't object.
22  PRESIDING JUDGE EBOE-OSU]JI: Court officer, we will admit that document in as
23  the next in the series of Ruto Defence exhibits.
24  THE COURT OFFICER: (Interpretation) Yes, your Honour. Document

25 KEN-D09-0020-0028 will be given the following number: EVD-T-D09-00033. This
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is a public document and shall be known as Ruto Defence exhibit 33.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you very much. That brings us to the
end of the proceedings for the day. We will bring down the blinds now and escort
the witness out of the courtroom.

Witness, you will be released for the day. You will join us again tomorrow. Do not
discuss your evidence with anybody overnight. Thank you.

(Closed session at 4.06 p.m.) Reclassified as Open session.

THE COURT OFFICER: (Interpretation) We are in closed session, your Honour.
PRESIDING JUDGE EBOE-OSU]JI: We will escort the witness out of the courtroom
then.

(The witness stands down)

PRESIDING JUDGE EBOE-OSU]JI:  The Court will now rise.

MR OMOFADE: Your Honour --

THE COURT OFFICER: All rise.

(The hearing ends in closed session at 4.07 p.m.) Reclassified as Open session.
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