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Presiding Judge Ekaterina Trendafilova, Judge Hans-Peter Kaul and Judge Cuno
Tarfusser

Confirmation of Charges Hearing

Monday, 10 February 2014

(The hearing starts in open session at 9.33 a.m..)

THE COURT USHER: All rise.

The International Criminal Court is now in session.

PRESIDING JUDGE TRENDAFILOVA: Good morning to everyone. Please be
seated.

So I would like to welcome everyone who is here in the courtroom and in the public
gallery and, before we resort to our business today, I will invite those who have been
authorised pursuant to a decision issued on 5 February to take photographs or
videos to enter the courtroom.

Court officer, would you usher the photographers into the courtroom please.
Good morning.

(The photographers enter the courtroom)

PRESIDING JUDGE TRENDAFILOVA: You have one-minute-and-a-half to take
the photographs.

Your time is over. You can leave now the courtroom. Thank you so much.

(The photographers leave the courtroom)

PRESIDING JUDGE TRENDAFILOVA: Now, court officer, would you please call
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the case.

THE COURT OFFICER: Thank you, Madam President. Situation in the
Democratic Republic of the Congo, in the case of The Prosecutor against Bosco
Ntaganda, ICC-01/04-02/06.

PRESIDING JUDGE TRENDAFILOVA: Thank you very much, court officer.
Once again I would like to welcome the parties, the team of the Prosecutor,

Ms Bensouda, the team -- the Defence team of Mr Bosco Ntaganda, with the lead
counsel Mr Desalliers, the representatives of the Registry, also the legal
representatives of two groups of victims, and we have to start now with the parties
introducing themselves.

Madam Prosecutor, Ms Bensouda, would you please present the members of your
team.

MS BENSOUDA: Thank you, Madam President. Madam President, your
Honours, the Office of the Prosecutor is represented today by Nicole Samson, trial
lawyer; Diane Luping, trial lawyer; Julieta Solano, trial lawyer; Selamawit Yirgou,
case manager. Iam Fatou Bensouda, Prosecutor.

PRESIDING JUDGE TRENDAFILOVA: Thank you very much. Now the legal
representatives, would you present yourself and those who are members of your
team.

MS PELLET: (Interpretation) Thank you, Madam. The 140 victims’
representatives of the child soldiers are represented by myself, Sarah Pellet, and
Mohamed Abdou.

MR SUPRUN: (Interpretation) The victims of the attacks will be represented by
me, Maitre Suprun, and by Ludovica Vetruccio, a lawyer.

PRESIDING JUDGE TRENDAFILOVA: The team of the Defence, please.
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MR DESALLIERS: (Interpretation) Good morning, Judges. We have Maitre
Caroline Buteau and Maitre Andrea Valdivia, assistant; Maitre Yael Vias, who is a
new member of our team as advisor; Madam Margaux Portier, case manager; and
Mr Maxime Charron-Tousignant, a stagiaire. Mr Ntaganda is here. And I counsel
am Marc Desalliers.

PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr Desalliers.

We should not forget the representatives of the Registry. Who is representing here
the Office of the Registrar?

MS SUAREZ: Good morning, Madam President, your Honours. Today for the
Registry we have Pieter Vanaverbeke, legal coordinator; Magnus Brunes, legal
intern; and myself, Bibiana Becerra Suarez, from the division of Court Services.
And we appear on behalf of the Registrar, Mr Herman von Hebel.

PRESIDING JUDGE TRENDAFILOVA: Thank you very much.

Now I would like to present the members of the Chamber and the legal support
staff, starting with Judge Hans-Peter Kaul on my right and with Judge Cuno
Tarfusser on my left. In front of us are sitting the senior legal adviser of the
Pre-Trial Division, Mr Gilbert Bitti; the legal advise -- the legal officers,

Mr Mohamed El Zeidy, Ms Eleni Chaitidou; the associate legal officer, Mr Niccolo
Pons; also Drazan Djukic, who is a research assistant to the Pre-Trial Division; and
the interns to the Pre-Trial Division who have been working together with us,
Isabelle Brumioul, Teodora Jugrin, Vladimir Atanasov and Marwa Elbesiky. Finally
I have to present myself, the Presiding Judge of this Chamber, Ekaterina
Trendafilova.

Now, finally I turn to Mr Ntaganda. I welcome you to this hearing, Mr Ntaganda.

Would you please stand up and identify yourself to the Court by stating your name,
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date and place of birth and your occupation. Would you please stand up,

Mr Ntaganda.

MR NTAGANDA: (No interpretation)

PRESIDING JUDGE TRENDAFILOVA: Your date and place of birth because I
cannot manage here with the translation. Obviously there is a problem. Would
you once again repeat, please.

MR NTAGANDA: (No interpretation)

THE INTERPRETER: The English booth is not getting the translation that we can
interpret it.

PRESIDING JUDGE TRENDAFILOVA: Well, this is one of the requirements that
has to be fulfilled in order for us to proceed further. Although Mr Ntaganda has
identified himself to the Court during the initial appearance that we had even in the
same courtroom, but this is one of the formal requirements that have to be fulfilled.
Would the Registry assist us with the translation because Mr Ntaganda fully speaks
and understands the language of Kinyarwanda as provided in Article 67(1), and this
is the duty of the Court to ensure that he speaks in this language.

THE COURT OFFICER: Dear interpreters, could you please put your channel on
French one.

PRESIDING JUDGE TRENDAFILOVA: Nothing? Is there someone?

So once again then we should --

THE INTERPRETER: He was born on 5 November 1973. He was born in Rwanda
and grew up in the Congo. Sorry.

PRESIDING JUDGE TRENDAFILOVA: And the occupation. Your occupation,
Mr Ntaganda?

MR NTAGANDA: (Interpretation) When I arrived here I was a member of the
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armed forces, but I am no longer a member of the armed forces. I'm no longer
working as a military officer.

PRESIDING JUDGE TRENDAFILOVA: Thank you very much. Please be seated,
Mr Ntaganda.

Before we proceed with the presentations of the parties and the opening statements,
of course first, the Chamber sitting on this case finds it necessary to very briefly
make some clarifications starting with the nature of this hearing and role that the
Pre-Trial Chamber has to play.

As has been highlighted in a number of decisions issued by this Chamber, the
confirmation of charges hearing is neither a trial before trial or a mini trial. In
contrast to trial, this Chamber does not have to decide on the guilt of the person, in
this case on the guilt of Mr Ntaganda. Rather, our duty is to distinguish cases that
should go to trial from those who shouldn't by determining whether there is
sufficient evidence to establish substantial grounds to believe that Mr Ntaganda
committed the crimes charged as provided in Article 61(7) of the Rome Statute.
This is the specific threshold that has to be satisfied during the pre-trail stage of the
proceedings for the Chamber to take a decision either to confirm or to decline to
confirm the charges.

Further it should be underlined that the confirmation hearing is not a pro forma
proceedings or rubber stamping of the charges presented by the Prosecutor. The
Chamber will perform its duties as established by law, namely, on the basis of this
hearing to take an informed decision whether to confirm or to decline to confirm the
charges levied by the Prosecutor against Mr Ntaganda.

Next, the Chamber or me on behalf of the Chamber, we would like to underline

some of the general principles guiding this hearing. To start with, this is the
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presumption of innocence according to which the suspect, in this case Mr Ntaganda,
is presumed innocent until such time as his guilt will be proven with a final decision
having res judicata.

Second, it is the Prosecutor who bears the burden of proof and thus her office of the
Prosecutor must provide evidence sufficient to prove the charges alleged.

Third, the Defence has the right, not the obligation, to challenge the case and the
evidence presented by the Prosecutor as well as to present its own evidence.
Further, the Defence has always the last word.

The suspect is provided with a set of rights in his defence as provided -- as
enshrined in Article 67(1) of the Rome Statute as far as when Mr Ntaganda was
surrendered to the Court, first and foremost, this was the duty of the representative
of the Registrar to read to him the arrest warrants and to explain these rights that he
enjoys under the statutory documents as well as the duty of the Defence team of

Mr Ntaganda is also to explain these rights and to save precious judicial time. I'm
not going to read again the rights as provided under Article 67(1) of the Rome
Statute.

Next, while there may be some closed -- just a moment.

While there could be some closed or private sessions during the confirmation
hearing, the general rule is that the hearing is public.

Finally, I would like also to refer to the victims’ participation at the confirmation of
charges hearing. Victims are represented by two legal representatives according to
the two groups of victims who appear to have conflict of interest. So I'm not going
to repeat the rights that have been afforded to the Legal Representative of the
victims and the victims themselves because they have been thoroughly provided in

the decision that was issued on victims’ participation.
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The Chamber would also like to remind the parties and participants that they have
certain obligations pursuant to the Rome Statute, the Rules of Procedure and
Evidence, and the Code of Professional Conduct for Counsel, as well as to remind
the team of the Prosecutor and the team of the Defence of their solemn undertaking.
The Chamber expects the parties and the legal representatives to respect the
statutory provisions, the rulings of this Chamber and to conduct themselves in a
professional manner. In the decision establishing the schedule for the confirmation
of charges hearing, the Chamber, with the assistance of the Registry, has arranged
for four sessions each day to last for each one and a half hour, apart from
Wednesday, 12 February and Thursday, 13 February when the schedule provides for
three sessions “til 3.30 p.m.

In preparing the schedule for the confirmation hearing, the Chamber has taken into
account the parties' observations in this regard. The Chamber recalls also the
decision on the schedule according to which in case a party does not fully use the
time allocated to it, the Bench will automatically move to the next presentation even
if it is scheduled to take place the following day. Accordingly, we expect the parties
to be prepared at any time to make their presentation.

I would also request the parties and participants and also myself not to speak too
fast bearing in mind the work that the interpreters have to do and in particular that a
Kinyarwanda translation should also take place.

I've said everything that needed to be said, so now I would ask the court officer to
read the charges as they have been presented by the Prosecutor in the document
contained in the charges.

Please, court officer, read the charges.

THE COURT OFFICER: Thank you, Madam President. The Prosecutor is charging
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Bosco Ntaganda for the following crimes:

Count 1: Murder and attempted murder of civilians, a crime against humanity,
punishable pursuant to Articles 7(1)(a) as well as 25(3)(a), direct perpetration, direct
or indirect co-perpetration 25(3)(b), 25(3)(d)(i) or (ii), 25(3)(f) or 28(a).

Count 2: Murder and attempted murder of civilians, a war crime, punishable
pursuant to Article 8(2)(c)(i) as well as 25(3)(a), direct perpetration, direct or indirect
co-perpetration, 25(3)(b), 25(3)(d)(i) or (ii), 25(3)(f) or 28(a).

Count 3: Attacks against a civilian population, a war crime, punishable pursuant to
Article 8(2)(e)(i) as well as 25(3)(a), direct perpetration, direct or indirect
co-perpetration, 25(3)(b), 25(3)(d)(i) or (ii) or 28(a).

Count 4: Rape of civilians, a crime against humanity, punishable pursuant to
Articles 7(1)(g) as well as 25(3)(a), direct or indirect co-perpetration 25(3)(b),
25(3)(d)(i) or (ii) or 28(a).

Count 5: Rape of civilians, a war crime, punishable pursuant to Article 8(2)(e)(vi) as
well as 25(3)(a), direct or indirect co-perpetration, 25(3)(b), 25(3)(d)(i) or (ii) or 28(a).
Count 6: Rape of UPC/FPLC child soldiers, a war crime, punishable pursuant to
Article 8(2)(e)(vi) as well as 25(3)(a), direct or indirect co-perpetration, 25(3)(b),
25(3)(d)(i) or (ii) or 28(a).

Count 7: Sexual slavery of civilians, a crime against humanity, punishable pursuant
to Articles 7(1)(g) as well as 25(3)(a), direct or indirect co-perpetration, 25(3)(b),
25(3)(d)(i) or (ii) or 28(a).

Count 8: Sexual slavery of civilians, a war crime, punishable pursuant to Article
8(2)(e)(vi) as well as 25(3)(a), direct or indirect co-perpetration, 25(3)(b), 25(3)(d)(i) or
(ii) or 28(a).

Count 9: Sexual slavery of UPC/FPLC child soldiers, a war crime, punishable
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pursuant to Article 8(2)(e)(vi) as well as 25(3)(a), direct or indirect co-perpetration,
25(3)(b), 25(3)(d)(i) or (ii) or 28(a).

Count 10: Persecution on ethnic grounds, a crime against humanity, punishable
pursuant to 7(1)(h) as well as 25(3)(a), direct perpetration, direct or indirect
co-perpetration, 25(3)(b), 25(3)(d)(i) or (ii) or 28(a).

Count 11: Pillaging, a war crime, punishable pursuant to Article 8(2)(e)(v) as well
as 25(3)(a), direct perpetration, direct or indirect co-perpetration, 25(3)(b), 25(3)(d)(i)
or (ii) or 28(a).

Count 12:  Forcible transfer of population, a crime against humanity, punishable
pursuant to Articles 7(1)(d) as well as 25(3)(a), direct perpetration, direct or indirect
co-perpetration, 25(3)(b), 25(3)(d)(i) or (ii) or 28(a).

Count 13: Displacement of civilians, a war crime, punishable pursuant to Articles
8(2)(e)(viii) as well as 25(3)(a), direct perpetration, direct or indirect co-perpetration,
25(3)(b), 25(3)(d)(i) or (ii) or 28(a).

Conscription of children under the age of 15, a war crime, punishable pursuant to
Article 8(2)(e)(vii) as well as 25(3)(a), direct perpetration, direct or indirect
co-perpetration, 25(3)(b), 25(3)(d)(i) or (ii) or 28(a).

Count 15: Enlistment of children under the age of 15, a war crime, punishable
pursuant to Article 8(2)(e)(vii), 25(3)(a), direct perpetration, direct or indirect
co-perpetration, 25(3)(b), 25(3)(d)(i) or (ii) or 28(a).

Count 16: Use of children under the age of 15 to participate actively in hostilities, a
war crime, punishable pursuant to Article 8(2)(e)(vii) as well as 25(3)(a), direct
perpetration, direct or indirect co-perpetration, 25(3)(b), 25(3)(d)(i) or (ii) or 28(a).
Count 17: Attacks against protected objects, a war crime, punishable pursuant to

Article 8(2)(e)(iv) as well as 25(3)(a), direct perpetration, direct or indirect

10.02.2014 Page 9



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/04-02/06-T-7-ENG ET WT 10-02-2014 10/63 SZ PT

Confirmation of Charges (Open Session) ICC-01/04-02/06

co-perpetration, 25(3)(b), 25(3)(d)(i) or (ii) or 28(a).

Count 18: Destruction of property, a war crime, punishable pursuant to Article
8(2)(e)(xii) as well as 25(3)(a), direct perpetration, direct or indirect co-perpetration,
25(3)(b), 25(3)(d)(i) or (ii) or 28(a).

PRESIDING JUDGE TRENDAFILOVA: Thank you very much, court officer.
Now, as the law dictates, namely Rule 122(3), before we start with the hearing on the
matter, the subject matter of this case, the Presiding Judge has to ask the parties
whether they would like to make some observations or to raise some objections in
regard of the proceedings preceding the confirmation hearing that commences
today.

We have already inquired with the two parties, and only the Defence team of

Mr Ntaganda has expressed willingness to address the issue of -- to address some
procedural issues with regard to the proceedings leading up to the confirmation of
charges hearing.

Of course the Prosecutor will have the opportunity to respond, although it is up to
the Prosecutor also to decide whether they will do so in today's hearing, or as you
know the practice is with the Pre-Trial Divisions to always give an opportunity to
the parties to present written submissions up to the end of the confirmation of
charges hearing whereby they could contemplate any issue that was raised and
discussed during the confirmation of charges hearing. Thus the parties will be
granted this opportunity. There wouldn't be any exclusion to the rule.

So anyway, the floor will be over to the lead counsel to the Defence team of

Mr Ntaganda. We have provided in the schedule one hour, although with our plea
that you be concise, to the point, it might take shorter to raise all the concerns that

you have in regard of some procedural matters. So the floor is over to you, Mr
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Desalliers.

MR DESALLIERS: (Interpretation) Thank you very much, your Honour. I'llbe
quite brief because we have left a few filings already with the Registry on 5 February
in actual fact, and we raised a number of objections in these filings to the
admissibility of certain documents. Idon't intend to go over everything that was
already said in our filings. I believe that our filings were quite complete, but I
would just like to draw your attention to the last part of the filings which had to do
with the consent of witnesses. What we raised, your Honour, was that we were
able to identify the exact elements that we were opposed to, your Honour, because
tirst of all, it is necessary to obtain information from the OTP. Was consent
properly obtained from all the Prosecution witnesses? This is our concern. The
witnesses that will be heard during the confirmation of charges hearing.

If consent was not requested and obtained for certain witnesses, we shall ask the
Chamber to exclude statements made by such witnesses who did not provide such
consent. The Defence relies upon these filings, and we have no other procedural
issue to raise at this particular juncture. Thank you.

PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr Desalliers. Indeed you
have filed the request on behalf of Mr Ntaganda with regard to these matters. It has
been studied, of course. The Judges of this Chamber have been considering how to
proceed further on, bearing in mind paragraph 6 of Rule 122 which dictates that
either the Judges will postpone the confirmation of charges hearing dealing with this
matter and thereafter, after resolving it again, to resume the confirmation of charges
hearing, or the Chamber at the end, having heard from all the parties, in addition to
your oral -- your oral concerns that are raised right now also in the written

submissions in our last -- in our final decision on the charges as levied by the
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Prosecutor. And the Judges of this Chamber have agreed that we shall proceed
further on without interrupting now the hearing that is already running.

If, however, the office of Ms Bensouda would like to make a point, although, as I
have clarified, you will have ample opportunities in the final written submissions.
MS SAMSON: Thank you, Madam President. The Prosecution simply wishes to
raise one issue, which is we do intend to respond to the Defence's filing on the
admissibility of documents and on its request to strike certain paragraphs of the
document containing the charges.

The Prosecution requests that we be permitted to do so in a separate filing
responding to these issues in particular as opposed to in our final closing
submissions.

PRESIDING JUDGE TRENDAFILOVA: When do you think you could be ready
with such a filing? Up until tomorrow or up until the end of this hearing?

MS SAMSON: The Prosecution seeks in principle the 21 days under the Statute to
respond to the filing made by the Defence. The filing is lengthy. It relates to over
200 documents for which the Defence seeks exclusion, as well as I mentioned,
striking certain paragraphs of the document containing the charges.

It will take some time for the Prosecution to finalise its analysis of that filing, and it is
on that basis that we request the 21 days.

PRESIDING JUDGE TRENDAFILOVA: Thank you. Thank you very much, Ms
Samson. Regardless of how you will decide to respond to the concerns raised by
Mr Desalliers, we are going to take a decision, either in the same decision or in a
separate one, preceding our final decision on this matter. So you have the 21 days
or you might decide to join this issue to any other issues that you would like to

contemplate in the final written submissions.
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So thank you very much, both parties. And I would like now to proceed with the
opening statements of the parties, and I will give the floor to the Prosecutor of the
ICC, Ms Bensouda.

The floor is over to you, Ms Bensouda.

MS BENSOUDA: (Microphone not activated)

PRESIDING JUDGE TRENDAFILOVA: Would you press the -- so that we can
follow you.

MS BENSOUDA: Sure. [I'll start again.

Madam President, your Honours, Bosco Ntaganda, a notorious commander known
as "The Terminator" is here before you because of his role in pursuing a campaign of
violence and terror against civilians and children for more than one year and for
failing to prevent or punish crimes committed by troops under his effective
command and control.

Since 1998, and with greater intensity after 1999, an ethnic war ravaged Ituri in the
northeast of the Democratic Republic of Congo. The war pitted the Hema and the
Lendu populations against each other.

Between July 2002 and December 2003, Bosco Ntaganda and the UPC/FPLC
persecuted civilians on ethnic grounds through deliberate attacks, forced
displacement, murder, rape, sexual enslavement, pillaging and property destruction.
They recruited and used children to fight in their army and implement their plan.
Witness P-19, a Lendu woman, was a victim of rape and sexual slavery. She
recounts her detention and brutal rape by a UPC military commander who said to
her, and I quote: "You are not human beings and in three days we will finish you
all. The order has already come from the authorities."

Witness P-805 was another victim of these crimes. He is of Lendu ethnicity. He
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describes mass displacement of civilians following UPC assaults in Mongbwalu and
Kobu and surrounding villages. Quoting from him, "All the villages that people
had fled to were crowded with displaced people. People were suffering from
starvation and diseases like malaria. The children were malnourished. All the
roads were blocked so we could not get to Bambu. The main road belonged to the
UPC. They would parade between Bambu and Kilo and other villages. During the
time that we were hiding in Gutsi, Bosco was giving orders to look for people
hiding."

In just one of many deliberate assaults on non-Hema civilians, numerous other
witnesses describe how the UPC attacked the civilian population from February to
March of 2003, forcibly displacing the population and then targeting those who
remained in the area to kill them. Witness P-805 learned that the UPC had invited
members of the displaced Lendu population to meet and discuss peace. The
meeting turned out to be a trap.

The same witness, P-805, was one of the first people to find the bodies of those who
attended this meeting. Let me again quote from his account, "I saw the bodies of
those people that had been killed lying in the banana field. Ifound a piece of wood
on the ground, a mortar used to pound food like cassava. The mortar was around 1
metre 20 centimetres long and its circumference was like a small water bottle. 1
knew it had been used to beat people because it was covered with blood, and the
skulls of the people dead were deformed, squashed. It seemed that they had all
been killed in the same way. I was traumatised, but I thought I had to count the
bodies. I walked through the bodies and counted 49 men, women and children.
They had cut the bellies of four or five of the women and they had slaughtered

children."
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The Prosecution will present evidence to demonstrate that since at least April of
2002, Bosco Ntaganda and his co-perpetrators conceived a plan to assume the
military and political control of Ituri, occupy the non-Hema dominated areas and
expel the non-Hema civilian population from these areas. The plan was
implemented by the co-perpetrators themselves and through the UPC/FPLC troops
along with the Hema civilians affiliated with the UPC/FPLC.

Witness P-24, a Lendu, stated that, "The UPC regime was characterised by general
terror tactics. People couldn't travel freely through the city because we were
victims of abductions and sometimes direct physical aggression."

Madam President, the Prosecution will demonstrate that there are substantial
grounds to believe that the crimes for which Bosco Ntaganda is charged were neither
random nor spontaneous. These were carefully planned, coordinated and executed
campaigns of violence deliberately targeting the Lendu and Ngiti populations and
other non-Hema ethnic groups.

The UPC/FPLC was organised, structured, hierarchical and effective. Its ranks
swelled with trained soldiers who were needed to implement the common plan. Its
soldiers included children. Bosco Ntaganda's role was central to the army. He was
the UPC military commander in charge of the operations.

The UPC had access to financing, to weapons and ammunition. It had full
communication ability with respect to the chain of command. Bosco Ntaganda
enlisted and conscripted for the army as it needed soldiers to maintain control of the
territory and to acquire new grounds. He knew that the recruitment campaigns
and the deployment of troops would in the ordinary course of events include
children.

Those children illegally conscripted or enlisted and then unlawfully used by the
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UPC in hostilities were also inhumanely treated.

Witness P-758, a child soldier in the army, describes her abduction by the UPC, her
rape, her military training and her participation in several battles. She and other
recruits were punished and disciplined. Among the punishment she received was
whipping. Once she was whipped 60 times. On another occasion she received 150
strokes. It took her one month to heal from the wounds. And she was raped
repeatedly.

She said, "The rapes continued throughout our training. Sometimes the soldiers
who raped us came in groups of three or four. The top leaders also picked girls to
rape from among us."

Children were also forced to commit crimes against civilians. Witness P-758 states,
"After finishing my training and being issued with a gun, I fought in a number of
battles in different locations for the UPC. The battles were against the Lendu. I
remember the first battle I fought. Before we went we were told everyone had to be
killed, and many civilians were killed on this day, and other soldiers pillaged and
burnt houses."

Bosco Ntaganda used children under the age of 15 in his escort and personally used
them in the attack directed against the non-Hema civilian population. Bosco
Ntaganda knew that girl child soldiers were being raped and sexually enslaved by
other soldiers and commanders. The Prosecution has charged him for these crimes
against children.

The Prosecution has charged Bosco Ntaganda for crimes that he and the UPC troops
committed in particular -- in two particular assaults. First in the Banyali-Kilo
collectivité from November to December of 2002 and second in the Walendu-Djatsi

collectivité in February and March of 2003. During those two assaults, thousands of
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people were forcibly displaced, killed, raped and used as sexual slaves, their goods
pillaged and their property destroyed. The majority of the victims were Lendu and
Ngiti or of other non-Hema ethnic groups.

Witness P-792, a Lendu, described the UPC assaults in November 2002 and the
moment when for him it became clear that the UPC militia was now -- "... now
killing any Lendu within their reach. When we fled, we left everything behind
except for some items that we grabbed such as wrap to cover our children and some
food to last the day."

The witness recalled that, "There were thousands on the streets. All the people
were fleeing, men, women and children. Everyone was in a very sorry state. They
did not know where they were heading."

A senior commander who took part in this same assault stated that Bosco Ntaganda
ordered the UPC/FPLC troops to arrest and eliminate the Lendu.

Four witnesses describe being raped and sexually enslaved by the UPC militia
during these assaults. Military insiders present when Bosco Ntaganda and other
senior commanders addressed troops before these assaults confirm that the UPC
troops could pillage and rape as both property and women were considered as
spoils of war.

Madam President, your Honours, the evidence will show that Bosco Ntaganda made
an essential contribution to the common plan. He played a key role in planning
assaults against the civilian population in order to secure control of territory. He
secured weapons and ammunition for these assaults, he deployed troops, and he
directly participated in and commanded them. He recruited for the army including
children under the age of 15 and he trained the recruits. He participated in the

commission of the crimes.
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Moreover, Madam President, Bosco Ntaganda was a senior military commander
who failed to prevent or punish crimes committed by troops under his effective
command and control. He knew or should have known that the troops were
committing or about to commit the crimes. He is responsible for their criminal acts.
Madam President, your Honours, the Prosecution submits that there are substantial
grounds to believe that Bosco Ntaganda is criminally responsible for the acts
detailed in the document containing the charges. This case, Madam President,
should be committed to trial.

I thank you.

PRESIDING JUDGE TRENDAFILOVA: Thank you very much, Madam Prosecutor.
Now we have time to proceed with the legal representatives. Will it be Ms Pellet or
Mr Suprun? It's up to you to decide the order in which you are going to make your
opening statements. The floor is over to you.

MS PELLET: (Interpretation) Thank you very much. Thank you very much. I
shall begin.

Your Honours, Mr Franck Mulenda and I represent 97 former child soldiers, just
some of the army of children who filled the ranks of the UPC in 2002/2003. You
have allowed 97 of these victims to participate in the proceedings and a second
group was allowed later.

The youngest of these children, victim a/01295/13, was barely seven and a half years
old when he joined the UPC/FPLC. The oldest one celebrated her 15th birthday
within a militia. Unfortunately, your Honours, these facts are not unknown to this
Court because the direct superior of Mr Bosco Ntaganda was found guilty at the trial
level for enlistment, conscription and using children under 15 years of age having

them take part actively in hostilities. That finding of guilt does not exonerate this
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suspect, Mr Bosco Ntaganda. He knew and he did nothing to halt the recruitment
of these young children. What's worse, he himself enlisted them. He used these
young children as bodyguards.

Let me reiterate. Victim a/01295/13 was not even eight years of age when Bosco
Ntaganda made him one of his bodyguards. Ntaganda even himself raped these
very young girls when he did not hand them out to his own lieutenants.

We have met with 72 of these young adults, these young adults whose innocence
was stolen from them by the UPC/FPLC and their chief of staff. And what was their
goal? To drive the Lendu out of Ituri. These young adults struggle today to
rebuild their lives. They have been scarred forever by the inhumane and degrading
treatment that they endured within the UPC/FPLC.

These young girls will never get over the repeated rapes they were subjected to and
the fact that they were turned into sex slaves. They modestly refer to what
happened to them as becoming the wife of the commander. Victim a/00627/13, for
example, explained, and I quote, "During that time I was at the camp I became the
wife of all the soldiers that I found there, and then later one commander decided he
would take me as his wife." That girl was barely 14 and a half, your Honours.
Moreover, despite the constant rapes and the sexual slavery that they endured, those
young girls also played an active role in hostilities. Victim a/00741/13 explains, and
I quote, "We were abducted by UPC soldiers with a group of girls at the
commander's orders. The officers would sleep with us one after another. After
they gave us weapons, they sent us to the front."

In some cases children were born of these rapes. These young women cannot force
themselves to give up these children, but they see the faces of their rapists in these

children's eyes every day. Victim 00747/13 has told us this, "I was repeatedly raped
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and unfortunately I became pregnant. I gave birth to a little boy and the father is
unknown. All I know is that he -- the father was one of the men who raped me, and
I do not love this child."

These young women became mothers at -- when they were really just girls, and
many were rejected by their own families. Victim a/0743/13 told us this, "We were
raped multiple times by multiple men. I was raped several times by several men. I
gave birth to a boy. Idon't know who the father is. Ihate this child, this child who
has no future. Even my family has abandoned me."

So, you see, your Honours, this woman has been victimised twice. All these child
soldiers were forced to stop their schooling. Most of them have not been able to
resume their education. Many struggle to overcome drug and alcohol abuse
because they were enlisted. During that time, commanders would force them to
take drugs, to drink alcohol to make them more biddable before combat, before
sending -- being sent to the front lines, a decision that was borne of the cowardice
that these commanders displays.

Victim 00717/13 explained that the commanders forced them to smoke cannabis.
Victim a/00722/13 said that, and I quote, "We were forced to take drugs. Often they
mixed the drugs in with our food."

Your Honours, nothing will give these people their childhood back, but this -- these
hearings, although they will not respond to their immediate needs, are at least an
acknowledgement that these child soldiers do exist. At least they will be able to
make their voices heard. They await justice eagerly. They have been waiting since
2003, 11 years, your Honours. More than half of their time on this earth for many of
them.

Their participation in these hearings is particularly important for the victims, for
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Bosco Ntaganda is also being prosecuted for rape and sexual slavery of female
recruits within the UPC/FPLC. The young girls that I represent today deserve not
only compassion but also respect. Respect for daring to speak out. Respect for
having the courage to fill out the participation forms that were provided to you.

The number of people I represent does not represent the actual extent of the
phenomenon, a euphemism, when -- because we're talking about systematic crime.
The reconstruction of all these young adults hinges upon acknowledgement of the
crimes that they were subjected to, punishment of those responsible including
Ntaganda so that these people can be recognised as victims rather than likened to
criminals.

These young people were between 7 and a half and 15 years of age, your Honours.
At that time they had no notion of good and evil. They merely obeyed their
commanders because their fathers and mothers had been killed by these
commanders. Their brothers, their sisters had been killed. And they found
themselves in the middle of this ethnic war that they should never have been forced
to take partin. They were forced to drink alcohol, to smoke cannabis, to take drugs.
Yet another way of ensuring they would follow orders.

And when some of them dared to speak out against the orders given by their
commanders or to run away so that they would no longer have to take part in the
crimes, those unfortunate children were beaten, imprisoned or even

killed beyond -- in front of their fellow child soldiers.

During the proceedings no doubt Mr Ntaganda will say that it is unfair to have these
victims take part in the proceedings because he has to fight against shadows, against
ghosts, but they exist. The fact that they wish to remain anonymous in no way

diminishing the immense courage that they have shown by merely filling out a
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request or an application for participation before this Chamber. They deserve to be
heard because you will be rendering justice on their behalf.

The victims expect Mr Bosco Ntaganda to have the courage to ask them for
forgiveness for stealing their childhood away from them, for shattering their lives.
For us here in The Hague it is easy to argue some of the finer points of law, points of
law that victims may not understand at all, but no matter how fascinating these
points of laws may be, the participation of victims reminds us that hundreds of
children were forcibly recruited, trained and sent to the battlefield. Hundreds of
very young girls were turned into sex slaves to satisfy the sexual urges of their
commanders.

I thank you, your Honours.

PRESIDING JUDGE TRENDAFILOVA: Thank you very much, Ms Pellet.

I have received a message from my colleague, Judge Kaul, who would like, before
Mr Suprun addresses the Chamber, to pose a question to you, Ms Pellet.

JUDGE KAUL: (Interpretation) Thank you.

I'm not so sure I've understood all the details. Now, first of all, I understood that
you represent 97 victims. Could you give us the exact figure?

MS PELLET: (Interpretation) No, I represent 97 victims who were admitted on 15
January and 43 victims who were admitted -- who were admitted last week and that
is 140 in total.

JUDGE KAUL: (Interpretation) Thank you for this clarification. Ialso
understood that your unit heard from 62 of them personally?

MS PELLET: I'm sorry again, Judge. I personally met, with Maitre Mulenda, 72 of
the victims.

JUDGE KAUL: (Interpretation) Seventy-two. Good. And the victims that you
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represent, are they all former child soldiers?

MS PELLET: You accepted yourselves that these victims should participate as child
soldiers.

JUDGE KAUL: (Interpretation) So we are talking about 140 former child soldiers.
Thank you for the clarification.

PRESIDING JUDGE TRENDAFILOVA: Thank you very much for the clarification.
Now the floor is over to the second legal representative, namely, Mr Suprun. Dol
pronounce correctly your name?

MR SUPRUN: Dmytro Suprun.

PRESIDING JUDGE TRENDAFILOVA: Suprun. So correctly.

MR SUPRUN: (Interpretation) Thank you, Madam President.

Madam President, fellow Judges, at the heart of this present case are the events that
took place on the territory of Ituri between July 2002 and December 2003, events
which probably make for one of the most tragic chapters in the recent history of the
Democratic Republic of the Congo. It's a history of civilian population which was
highly multi=ethnic, highly multicultural living in the territory of the Ituri,
particularly in Mongbwalu, Sayo, Lipri, Bambu, Kobu and Kilo.

This population for many years had lived peacefully together with other ethnic
groups respecting the different cultures. Many people believe it is this very ethnic
and cultural multiplicity which forms the origin of the tragic events we are here
discussing today, but multi-ethnicity in itself cannot in itself lead to tension, only if it
is misused by elements, groups or forces who wish to achieve political aims or
economic gain at all costs and in spite of the true interests and needs of the
population itself.

So it's not the multi-ethnicity of the population of the Ituri itself which is at the origin
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of the tragic events that unfold in the region but rather the interests of certain rebel
groups including the UPC/FPLC obsessed by the desire to take control of the
management of natural resources in the region and to profit from this while at the
same time taking advantage of the weakness of the central government of the
country and under the perverse idea of the domination and superiority of one ethnic
group over another.

This idea has long been cultivated in the context of the extreme poverty of the
population and fuelled by envy, discontent and finally the growing hate of part of
the population, the poorest part of the population made up principally of the Hema
ethnic group against those in much better circumstances which were principally the
Lendu ethnic group.

In fact, between 2002 and 2004, while jostling position on the national scene and
hoping to be nominated to ministerial posts, the -- those in charge of the UPC/FPLC
often changed their alliance, changing camps to suit their interests. They were
trying thus to control strategic sites such as the gold mines and customs post.

The competition for the control of national resources, particularly gold, has been a
major factor in the prolongation of the conflict in Ituri.

Further, the conflict was exacerbated by the involvement of foreign forces who for
various reasons came to support one or other side. The conflict which thus took
place in the region turned very quickly into a true carnage, a true massacre.

Madam President, other Judges, the victims that I represent witness all through the
chronicle of their -- what they witnessed on the events that affected them,
particularly the cruel nature of the crimes to which they were subjected but also their
general systematic character particularly thousands of civilians of the Lendu, Ngiti,

Nande, Bira ethnic groups who yesterday were living peacefully against -- next to
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those who became their aggressors were savagely attacked, killed, tortured, raped
and pillaged, men, women, the elderly, children, the handicapped, and this solely on
the basis of their ethnic appearance with no pity and no distinction according to sex
or age.

The victims who included a large number of women and children were killed by
bullets, by arrows, by bladed weapons, by machetes, by lances or nail-studded
sticks. Most of them were mutilated. Some were decapitated and their head was
borne as a trophy through the region. The bodies of the victims were buried in
common graves. Others were burned. Many women and young girls were
abducted and turned into sexual slaves.

The property of the victims were pillaged and burnt systematically. The houses
and as well as many buildings, for example, the offices of the collectivité schools,
churches, hospitals were all set alight.

The victims who survived had to leave their homes, had to flee and take refuge far
away from their homes for many years.

The victims of attacks against the civilian population who have been authorised to
take part in the present case and whom I'm honoured to represent in this Chamber
are in total 1,080 people, but this is only a minuscule part of the total number of
victims of the tragic events that took place in Ituri in the places during the period
covered by the charges.

The history of each of these victims, although linked to the same events, is unique.
The experience of each victim is very painful, shocking. The prejudice to which
each of these victims was submitted is unique, individual and cannot be compared
with any other. And this prejudice in almost all cases is irreparable.

The vast majority of the victims taking part in this case lost in this senseless war one

10.02.2014 Page 25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/04-02/06-T-7-ENG ET WT 10-02-2014 26/63 SZ PT

Confirmation of Charges (Open Session) ICC-01/04-02/06

or more of their nearest and dearest. Some lost their whole family. Almost all of
them were subject to pillaging, and they were all forced to flee to take refuge
elsewhere.

To illustrate this I will just give you a small number of examples. Victim
a/00866/13, who today is 62 years old, during the attack of Mongbwalu saw his
13-year-old son hacked to pieces by the soldiers of the UPC/FPLC. At the same
time, his son 17 years old tried to flee, fell into a hole and broke his neck. And if
that was not enough, his wife, having seen all that happened to her children, in her
shock and despair was victim of a heart attack which she did not survive.

Try and picture what this man's life must be like today. Imagine how this man
must have been scarred forever. He is indeed scarred forever. He who in his
youth acquired the necessary goods to prepare his -- his retirement has now lost
everything and lost all that he -- all those he loved suddenly.

Victim a/00168/13 lost all his children in the attack on Kobu. Following this, his
wife had a stroke which left her paralysed, and since then he has been obliged to
take care of his wife, and having no children to help him, they live in extreme
poverty. Overnight this victim and his wife lost everything and are also scarred till
the end of their days.

Madam President, fellow Judges, all the victims that I represent are pleased that this
case against the suspect has finally reached this Court, although they deplore the
delay that has taken place since the events -- events in question.

The victims I represent don't believe for a single second that the suspect turned
himself into the Court voluntarily because he recognised having accepted that he
had committed the crimes of which he is accused or that he has an ounce of regret or

remorse for the suffering that his acts caused them. They are all convinced that his
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actions were motivated only by the fear of being killed by those who were his allies
yesterday.

They deplore and reproach the government of the Congo for not having done
anything for a very long time to bring the suspect to Court so that justice could be
served.

Given the number of years that have passed since these tragic events, these victims
are no longer full of hate towards the suspect nor their aggressors because many of
them have succeeded in learning to live in peace with their enemies of the past.

They are not full of feelings of revenge or vengeance. They want only one thing
and that is justice.

More than ten years have passed since the events, and most of the victims have not
been able to re-establish their positions in society or to rebuild their lives. Many of
them live in misery. Many have lost all sense of their life, but they continue to

live -- or, rather, to survive in the way that any human being tries to hang on to life
despite everything.

They are not ready to turn this bloody page in their history because they still feel the
blood on their hands, the blood of those they loved. Many of them are still
traumatised. Their life has been completely upset. Most of them continue to live
in anxiety, fear and suffering while they still hope that similar tragic events will
never occur again, although most of them have nothing further to lose.

Madam President, Judges, the history of the victims of cruel attacks on the civilian
population that took place in Ituri during the period in question will not I fear have a
happy end. Indeed, even if the suspect is convicted, nothing, nobody will be able to
revive the victims who died in the course of these events nor to give the victims back

their life, their broken life.
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The victims who survived still deplore the loss of those who were dear to them, and
they will have tears to their dying breath. The pain and the memory are all that
rest. And given the time that has passed, such as -- as well as the sense of enormous
frustration having seen this injustice fall upon them, they have another thing to
which they cling, the hope that justice will one day be rendered.

Some of the victims, given their age and state of health, will not see the end of this
trial, but they believe in it. They believe in justice being rendered by the
International Criminal Court. The eyes of the victims are turned towards you,
Madam President, Judges, despite the irreparable nature of the prejudice to which
they have all been subjected.

The victims hope that justice which will one day be rendered in this case will be able
to soften their pain and their suffering and to honour those who did not survive.
They hope simply that their hopes will not be shattered.

I thank you.

PRESIDING JUDGE TRENDAFILOVA: Thank you very much, Mr Suprun. We
have nine minutes left. I would suggest that we take now the break, because I
wouldn't like the opening statements of the Defence be interrupted.

So we shall resume our session - next session - at 11.25.

THE COURT USHER: All rise.

(Recess taken at 10.51 a.m..)

(Upon resuming in open session at 11.26 a.m.)

THE COURT USHER: All rise.

PRESIDING JUDGE TRENDAFILOVA: Please be seated.

Now, the hearing - confirmation hearing - is in session after the first break, and

without further ado let us proceed with the opening statements of the Defence.
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Mr Desalliers, the floor is over to you.

MR DESALLIERS: (Interpretation) Your Honours, after listening carefully to the
presentation just made by the Office of the Prosecutor, I need to make one general
observation. The Prosecution's entire case is based on one main notion, which is as
follows: The Prosecution's claims are based on the thought that the UPC and the
FPLC were basically a group that intended to drive people out of Ituri, the people
who were not originally from that region, or even do away with them. That is the
horrific common plan that has been presented to you by the OTP this morning.

Yet this position does not correspond in any way to reality. It is utter fabrication.
What is more, this position doesn't even match the evidence of the Prosecution itself.
I will come back to this point in greater detail in a few moments, but first of all I
would like to make some observations about the procedural developments of this
case. Thanks to these observations, I will be able to show the major shortcomings in
investigation, in disclosure, shortcomings which have seriously affected the
Defence's work and the very fairness of the proceedings. These observations will
also show that the OTP is unable to develop a key coherent consistent position to
support its charges against Mr Ntaganda.

The Office of the Prosecution began its inquiries into the situation in the DRC in the
year 2004, nearly ten years ago. Early in 2006 the Prosecutor asked for an initial
warrant of arrest to be issued for Mr Ntaganda and obtained that warrant of arrest.
The charges were three in number: Enlistment, conscription, and the use of child
soldiers in Ituri for a period of time from July 2002 to December 2003. Only one
mode of liability was provided for in that warrant of arrest, namely, co-perpetration.
In March 2012, six years later, the Prosecutor asked for a second warrant of arrest for

Mr Ntaganda, this time for the 1 September 2002 to 30 September 2003, once again,
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in relation to events in Ituri region. The Prosecutor then asked your Chamber to
add three additional charges against Mr Ntaganda, three charges relating to crimes
against humanity and four charges relating to war crimes with a single mode of
liability, indirect co-perpetration, Article 25(3)(a). This second warrant of arrest was
issued by your Chamber in July of 2012.

Mr Ntaganda then voluntarily surrendered so that he could face these charges and
appeared before your Chamber in March 2013. At that juncture you scheduled the
confirmation of charges hearing for September 2013, which should have given the
chambers and an opinion of the Chamber, this should have provided enough time
for parties to prepare. However, the Prosecution made the following admission.
Even after nine years of investigations, the Prosecution was merely just unable to
present evidence before your Chamber which led to a five-month delay in
proceedings.

How can one explain that the Prosecution is not ready to move forward after all this
time that they have spent investigating? They are not ready, because they just do
not have the evidence to support their charges against Mr Ntaganda. Now that Mr
Ntaganda has appeared before the Court, the Prosecution had to find some sort of
incriminating evidence to support such allegations.

When the Prosecution asked for the confirmation of charges hearing to be postponed
in May of 2012, the idea was not to refine or further develop evidence already in
their possession. The reality is that the Prosecutor first asked for a second warrant
of arrest, and then once they were faced with the reality that they had to prove their
allegations, they frantically began casting about looking for incriminating materials
against Mr Ntaganda.

The Office of the Prosecutor has done exactly the opposite of what they are duty
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bound to do. The Office of the Prosecutor has a duty, a supreme duty to seek out
the truth, investigating both incriminating materials and exculpatory materials.

And the charges should only be the result of neutral inquiries.

But the approach taken by the OTP is entirely different. They first throw out a
number of accusations, and then they try to find some way to prove them. This
approach is not in keeping with the Prosecutor's duties.

Let us look at the charges that Mr Ntaganda is chasing -- facing more closely. When
he initially appeared before the Court, Mr Ntaganda was facing ten charges, seven
charges for war crimes and three charges for crimes against humanity. During that
first appearance, again, in March 2013, the only mode of liability suggested by the
Prosecution was the mode provided for in Article 25(3)(a). The Prosecution was
saying that Mr Ntaganda's liability was that of a co-perpetrator.

Barely one month ago, the Prosecution filed its document containing the charges and
informed the Defence for the very first time that eight new charges were going to be
added as well as six additional modes of liability also tacked on. In short, the
Prosecutor virtually doubled the number of charges and told the Defence that they
now had -- that we now have to deal with nearly every mode of liability that are
provided for in the Statute.

Once again, how can it be explained that after ten years investigating this case, the
Office of the Prosecutor waited until 10 January 2014, 30 days, 30 days before the
confirmation of charges hearing to increase the number of charges from 10 to 18?
How can it be explained that after all the time they have spent investigating in the
tield, why is it that they waited 30 days, until 30 days before the confirmation of
charges hearing to increase the modes of liability from one to seven? This approach

is not fair to the Defence, because Mr Ntaganda is being deprived of his right to be
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informed as quickly as possible of the exact nature of the case against him.

The Statute does allow the Prosecutor to amend or withdraw charges before the
hearing. All the same, the Prosecution must pursuant to Article 61(4) notify the
suspect within a reasonable period of time before the hearing. But this was not the
case.

Furthermore, telling Mr Ntaganda just before the confirmation of charges hearing
that his criminal liability would include nearly all the modes of liability provided for
in this status, this basically is not informing him of anything at all.

But these last minute additions were not enough. The documents disclosed by the
OTP to the Defence in recent weeks still do not allow us to understand the exact
nature of the charges against Mr Ntaganda. Initially the Prosecution disclosed the
document containing the charges to the Defence on 10 January, and absolutely no
reference was made to actual evidence in the case file, not a single reference. It is
true that the Chamber indicated in a recent ruling that the Office of the Prosecutor
did not have to provide such references, but we do understand that the decision was
based on the idea that the OTP would be providing an analytical chart that would
allow the Defence to extend -- understand exactly what the charges were and what
the factual allegations were, each and every one.

It was only on 17 January, three weeks before the confirmation of charges hearings
were to begin, that the Defence finally received this chart with final evidence from
the OTP. And this chart totals more than 1200 pages.

For all practical purposes, this document cannot be used by the Defence, first of all,
because of the sheer volume.

It is simply impossible for the Defence to analyse a document of 1,205 pages with so

many references to evidence in a timeframe of only three weeks. It is just not
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possible to find the factual elements forming the basis of the allegations in the DCC
within this chart without embarking upon an unending task. And really we have
not been able to come to any result.

The document containing the charges and the chart were supposed to make the
Prosecution's position clear and easy to understand, but we find ourselves in exactly
the opposite state of affairs. The document containing the charges and the
analytical chart are not clearly linked and are structured differently. The result is
we cannot use these materials, particularly in such short a period of time.

As part of the confirmation of charges hearing, the Prosecution has the duty to
provide concrete tangible elements clearly showing the reasoning behind specific
allegations.

However, the documents disclosed by the Prosecution show that even they do not
have any clear idea of what they are charging Mr Ntaganda with. Your Honours,
they are taking a shotgun approach. They are shooting in all directions hoping that
they will hit something. But this is not, this is not fair.

The Defence must point out as well that a very, very high number of items were
disclosed to the Defence far too late and could not be used properly by the Defence.
In recent weeks, that is to say since the last -- 10 January, while the Defence was
receiving the document containing the charges and the chart, 1205 pages, while
dealing with all of this material, the Defence also received 1,557 items of evidence
coming under Regulation 77.

Just to give you an idea of the number, 1,557 documents, that represents one-quarter
of all materials disclosed to the Defence. These 1,557 items total 11,692 pages and
45 hours of audio or visual materials, all this 30 -- less than 30 days before the

confirmation of charges hearings.
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Even though the Prosecution has had nearly all of these items for several years, the
process is not yet over. Just last Friday the Defence received 27 documents that the
Prosecution thought was necessary for the Defence's preparation. Of these 27
documents, 12 were witness statements. The Prosecution had had 25 of these 27
documents for several years, but they waited until 28 January

214 -- correction -- 2014 to ask you for leave to redact certain parts of these
documents.

The disclosure process seems to be endless and harmful to the Defence. How can
we truly acquaint ourselves with all these new items, discuss them with our client,
Mr Ntaganda, at the detention centre. The Defence must be in a position to verify
the value and authenticity of each one of these items. Now, pursuant to Article
61(6) of the Statute, the Defence has the right to challenge charges and items of
evidence provided by the Prosecution and to present them. How can the Defence
deal with these thousands of pages of documents 30 days before the confirmation of
charges hearings? It is merely impossible.

The lack of preparation -- and I believe you've ruled already, but we have seen -- we
have asked your Chamber to declare inadmissible 237 documents. The Prosecution
believes that this application requires a great deal of work and has asked for 21 days
to provide a reply. Perhaps we could remember this request from the Prosecution
when you review the figures that I have just advanced.

The lack of preparation by the OTP has already led to major delays in these
proceedings. Despite all the time that they had to prepare, they are still unable to
set out a clear, straightforward position regarding these charges.

During our pleadings we will show that these allegations are both vague and have

no grounds. We will show that certain items were not even investigated in the most
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basic rudimentary manner. We will be saying a few things about the specific crimes
that have been -- that Mr Ntaganda has been charged with, and we will show just
how hazy and imprecise the factual allegations are.

There is one point that I'd like to make observations on, and this is sort of a
cross-cutting argument that we have seen in the Prosecution's accusations. Their
case is basically founded on the idea that the UPC/FPLC was a group of Hema
people who wanted to drive the non-Hema people out of Ituri and began a series of
systematic attacks against the civilian population to drive out these people who were
not of Hema origin or simply do away with them.

This position is based on an incorrect foundation and an actual fact is completely not
supported by its own evidence. What ethnic groups are we talking about? There
are currently approximately 15 different ethnic groups in Ituri. But here all we hear
is talk about the Lendu, the Ngiti, and now a new category, the non-Hema. Why do
we have this new category? What does this mean? These non -- these people who
were not originally from the area, the non-originaires, were they born outside of Ituri
but who lived in there in 2002/2003? We have absolutely no specific information
from the Prosecution regarding this category of people, even though this forms the
very heart of their case.

The evidence will show that the UPC/FPLC were not a group of Hema people.

Most of the national secretaries of the UPC/FPLC were not Hema people. They
belonged to various different ethnic groups in the Ituri region.

The same holds true for the members of the FPLC. That was not a Hema militia.
Several commanders belonged to other ethnic groups, including the ones who took
part in the events that form the basis for the charges today.

Your Honours, the person who is here today before you who is facing these charges
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is not a Hema person, nor is he from the Ituri region. He grew up in the North Kivu
province. He belongs to the Tutsi ethnic group. He is not a Hema, and he is not
from the Ituri region himself.

The evidence will show that the UPC/RP and the FPLC did not intend to attack the
non-Hema people, but rather, they wanted to protect the population, all ethnic
groups.

The Prosecution continues to depict the UPC/RP and the FPLC as an organisation
that intended to attack non-Hema people. We will show you that the evidence,
including the Prosecution's evidence, counters this argument and that the
Prosecution's case has no foundation.

What's more, we will show you that the events that support the charges were not in
any way an attack on a civilian population. One of the last items of evidence
obtained by the Office of the Prosecution is particularly revealing. It showsa
number of video images from one of the places that was mentioned in the charges,
namely, the town of Mongbwalu. The video was taken just two or three days after
the end of the fighting. The OTP obtained the video in October 2013 and disclosed
it in December.

Even though it was disclosed as a piece of incriminating evidence, it is actually
exculpatory, because it contradicts the very foundations of the Prosecution's case.
This video, which was obtained at the very end of the OTP's investigations, would
have led the OTP to review its evidence in light of this very important piece of
evidence.

During the hearing we would encourage you to view the video. And this shows
that this idea of the FPLC savagely attacking the town of Mongbwalu is very

unlikely, and that the goal was not to attack the non-Hema civilians or to drive them
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away or destroy their dwellings or to engage in looting.

Well before the creation of UPC/RP and the FPLC, the people of Ituri were suffering
from violence and abuse of all kinds. The authorities of the central government
were absent in the region, and the authorities did nothing to end the violence.

In actual fact, they actively contributed to the violence. Given that context, to take
up weapons to ensure peace and security for everyone is not a crime as the
Prosecution seems to suggest. It is a fundamental right.

The purpose of the UPC and its army, the FPLC, was not to defy people, but to work
on behalf of all people in Ituri, all ethnic groups, and to provide some peace and
security in this part of the world, a region that had been totally left to its own fate.
Mr Ntaganda chose to appear before the Court because he has confidence in the
judicial process. He is confident that the Chamber will see beyond the caricature
that the OTP has sketched for you. The image that they have provided does not
correspond in any way to the man who stands before you, to his life or to the
objectives of the movement that he belonged to.

The Prosecutor said that Mr Ntaganda was called "The Terminator." You may hear
such expressions in the yellow press. But the Prosecutor is really not doing honour
to her judicial functions by throwing out such accusations. The Chamber will be
able to see that the evidence does not support the Prosecution's case against Mr
Ntaganda. Ithank you.

PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr Desalliers. You have been
concise, to the point, and we are grateful for this professional approach.

Now we are moving, if the Prosecutor would like to, to make a point, because I see
on the face of Ms Samson an intention of this kind.

MS SAMSON: Thank you, Madam President. Irise only to ask whether your

10.02.2014 Page 37



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/04-02/06-T-7-ENG ET WT 10-02-2014 38/63 SZ PT

Confirmation of Charges (Open Session) ICC-01/04-02/06

Honours would like the Prosecution to spend a few minutes responding to some of
the challenges raised by the Defence now or at a later time?

PRESIDING JUDGE TRENDAFILOVA: Well, as I have clarified, you will have the
full-fledged opportunity to do this in the written submission, but if you would like
to respond, of course you have -- you have your choice.

MS SAMSON: Thank you, Madam President. I will only spend a moment or two
addressing the procedural issues that the Defence has highlighted for the Chamber
in relation specifically to the document containing the charges, the in-depth analysis
chart and the disclosures that it has referred to now.

The Defence's complaint about the timing of the document containing the charges
and its expansion are ill-founded. The Statute and Rules of Procedure and Evidence
under Rule 121(3) permit the Prosecution, in fact, oblige the Prosecution to provide
its document containing the charges at least 30 days prior to the hearing. This
indeed was thereafter ordered by your Honour that the Prosecution submit a
document containing the charges with a detailed description of the facts and
characterization of those facts by 10 January. So it should not have been any
surprise to the Defence to find that on 10 January they received that very document.
In relation to the Defence's criticisms on the in-depth analysis chart, the Prosecution
again relies on the order of the Single Judge to provide such a document, which is
helpful in the sense that it provides element by element a list of all of the factual
allegations and evidence that the Prosecution is tendering in support of the charges.
It is extremely long, but that is because the Prosecution has spent an enormous
amount of time analysing the evidence to ensure that it can be used by the Chamber,
by the participants, and by the Defence. It contains hyperlinks directing the

Defence and anyone else who wishes to use it directly to the evidence in which it
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relates, and in our submission it is not in any way a prejudice to the Defence to have
it.

Lastly on this point, the Defence has been receiving versions of that in-depth
analysis chart with each and every disclosure made by the Prosecution since May
2013. The document that it received on 17 January was indeed an amalgamation of
all those prior disclosures, including the very last disclosure, which was a disclosure
of incriminating evidence further to redactions or orders issued by this Chamber.
Again, it is in our submission a helpful tool which the Defence should be able to
exploit to the fullest.

And, lastly, the Defence complains of late disclosures. The late disclosures indeed
have been rehearsed extensively in writing and orally before this Chamber. And
the Defence acts -- asks surprisingly what could it have done? How can it remedy
this prejudice? And the answer, your Honours, is in the Rules of Procedure and
Evidence. Under Rule 121(7), the Defence is entitled to seek a postponement of the
confirmation hearing if they are unable to properly prepare. That was the remedy
available to them. That was the remedy it should have properly pursued. But it
did not, your Honour. Therefore, it has waived that opportunity. It has impliedly
indicated that it's ready to proceed and, therefore, cries of violation at this point
seem to fall slightly flat in our submission. Thank you.

PRESIDING JUDGE TRENDAFILOVA: Thank you, Ms Samson.

Now we come to the core part of the confirmation of charges hearing, actually the
presentations of the parties. We shall proceed first with the Prosecutor as is pointed
out in the schedule for the confirmation of charges hearing. And the Prosecutor
will be asked to present in particular the contextual elements with relevance to the

evidence of the crimes as charged, the specific constituent elements, and
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finally -- again with reference to the evidence and, finally, the modes of liability
again with the evidence that supports the Prosecutor's modes of liability as reflected
in the document containing the charges.

In addition, in a decision I have requested that the Prosecutor provides this
presentation to the Defence, also to the Chamber, and to the legal representative of
victims.

Now just some guidance I would like to give with regard to, although everyone who
is present here in the courtroom is quite experienced in participating in confirmation
hearings, also in hearings before Trial Chambers, but still just to remind that when
the parties are referring to the evidence which would be relevant to the case,
everyone knows that this is the first and foremost requirement with regard to a piece
of evidence to be relevant to the subject matter of the case, the parties must indicate
the level of confidentiality of the evidence and whether a closed or private session is
required.

If a closed or private session appears not to be necessary, but confidential evidence is
going to be displayed on the screens, the parties must wait for the Chamber to
instruct that the public gallery is disconnected from public broadcasting.

Next, the Chamber equally reminds the parties that when referring to witnesses or to
victims' names, if they are anonymous witnesses, you shouldn't refer to the names of
the witnesses but to the pseudonyms if there are such or to their codes.

In the event the parties want to use the video as already made a special point on the
part of Mr Desalliers, some video recording, that party needs to provide the
transcript of the video either in English or in French to the Registry in order to
properly organise the presentation of the video.

At this instance I'm tempted also to remind Rule 69, pursuant to which the parties
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may agree on certain facts, on alleged facts which are contained in the charges, also
to the content of a document or other evidence which is not contested by the parties
so that we could speed up the confirmation of charges hearing when there is no need
to discuss, to analyse, and to dispute on such piece of evidence on the part of the two
parties.

And, of course, finally, I plead to the parties to avoid repetitive arguments. Having
said this, I would invite Ms Samson or whoever has been assigned with the
responsibility to start the presentation of the case to proceed. The floor is over to
you. We have one hour ‘til 1 o'clock, so you have one hour.

MS SAMSON: Thank you, your Honour. Madam President, your Honours, the
Prosecution's evidence establishes substantial grounds to believe that Bosco
Ntaganda is responsible for the crimes charged and should be committed to trial.
The Prosecution asserts that he was a military commander in charge of operations in
the Union des Patriotes Congolais, known as the UPC, a political and military
movement that pursued a plan to assume the military and political control of Ituri,
expel the non-Hema civilian population, and occupy their land by means which
included the commission of crimes.

The evidence further shows that Bosco Ntaganda had knowledge of this plan and
made an essential contribution to it, and that he ordered or induced the commission
of crimes. He played a critical role in planning attacks, securing weapons and
ammunition, recruiting, training, and deploying troops. He directly took part in the
attack, commanding forces in the field and personally committing crimes.

The evidence shows that as a military commander, with effective command and
control over his troops, he knew they were committing or were about to commit

these crimes, but he failed to prevent, repress, or punish their commission.
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By 2002 at the latest, Bosco Ntaganda adopted a policy with others to conduct a
widespread or systematic attack against the non-Hema civilian population of Ituri.
Your Honours, I will first present an overall introduction of the contextual and
constituent elements of the crimes and the modes of liability as charged in the
Prosecution's document containing the charges.

My colleague, Ms Luping, will then present the evidence proving the contextual
elements of war crimes and crimes against humanity in greater detail. She will
outline the attack against the non-Hema civilian population, its widespread or
systematic nature, and the UPC's organisational policy to commit such an attack.
Finally, she will present the reasons to conclude that the crimes were committed as
part of a non-international armed conflict.

Next, Mr van der Werf, who is not present today in the courtroom, but on behalf of
the Prosecution, he will present the evidence proving the constituent elements of the
crimes of murder and attempted murder, attack directed against a civilian
population, and forcible displacement. These, your Honours, are Counts 1, 2, 3, 12,
and 13.

Ms Rapanit will then focus on the constituent crimes of rape, sexual slavery,
persecution, pillaging, attacks against protected objects, and destruction of property
perpetrated by Bosco Ntaganda and his troops. These, your Honours, are Counts 4,
5,7,8,10,11, 17, and 18.

I will thereafter present the constituent elements of the crimes of the enlistment and
conscription of children under the age of 15 years and their use to participate
actively in hostilities, Counts 14 to 16. I will also present the evidence on the rape
and sexual slavery of these child soldiers, Counts 6 and 9.

Finally, Madam President, your Honours, Ms Luping and Ms Solano will analyse the
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modes of liability and present evidence of Bosco Ntaganda's criminal responsibility
for the charged crimes.

During our presentations, your Honours, the Prosecution will refer to and highlight
only key facts in evidence. However, the Prosecution specifically relies on the facts
presented in the document containing the charges and the list of evidence submitted
in support thereof and on its in-depth analysis chart. I also note that the
Prosecution's presentations will be aided by visual aids.

Allow me to begin by situating the conflict in its geographic and political context. I
will now turn to the use of the first visual aid. The events of this case occurred in
Ituri between on or about 2 July 2002 and 31 December 2003. Ituri is a district of
Orientale province in the northeast of the DRC. It borders Uganda to the east and
Sudan to the north.

Ituri is densely populated. Population estimates range from between 3.5 to 5.5
million people. Its inhabitants are comprised of approximately 18 ethnic groups.
Amongst the largest ethnic groups are the Hema, the Lendu, and the Ngiti.

THE COURT OFFICER: Ms Samson, is it a public document?

MS SAMSON: It is indeed.

THE COURT OFFICER: Thank you.

MS SAMSON: The entire visual presentation is public.

THE COURT OFFICER: Thank you very much.

MS SAMSON: Ituri is divided into five territories: Aru, Mahagi, Mambasa, Djugu,
and Iruma. These territories are further divided into administrative groupings
known as collectivités.

The Prosecution has charged Bosco Ntaganda in crimes committed in two

collectivités, in the Banyali-Kilo collectivité on the screen in orange, which includes
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villages Kilo, Mongbwalu, Sayo, Pluto, and Nzebi; and in the Walendu-Djatsi
collectivité highlighted in blue on your screens, which includes numerous villages,
and I cite only several, Lipri, Kobu, Bambu, Sangi, Bule, and Jitchu.

I will now turn to introduce the Prosecution's evidence on the contextual elements of
war crimes. [Ituri is rich in natural resources such as gold, diamonds, coltan, timber,
and oil.

Beginning in 1999, ethnic tensions and competition for land and resources in Ituri
escalated into a devastating inter-ethnic conflict. As violence erupted and tensions
grew, the conflict evolved into one that was protracted in nature with combatant
forces vying for control of resources and land.

By 2001, the violence between ethnic groups had escalated into intensive attacks on
villages. In a bid to gain territory, each side deliberately targeted the civilians of the
other side. This conflict was extensively documented by many actors, including
Witness P-317, who headed a United Nation's mission to Ituri in 2003. Witness
P-317 reports, and I quote, "Different rebel faction leaders struggling for political
power in Ituri have continued to profit from the ethnic resentment originally created
by the land dispute. A series of splits from 1999 to 2003 have in fact resulted in
Bunia, the capital of Ituri, being the stage for repeated power struggles and
skirmishes," end quote.

The Prosecution will present evidence to show that at all times relevant to the
current charges, the conduct took place in the context of a non-international armed
conflict between armed groups capable of engaging in protracted armed violence.
Various groups were engaged in this armed violence during the period of the
charges. The fighting was neither sporadic nor isolated. The UPC and

Lendu-Ngiti militias that came to be known as the Front des Nationalistes et
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Intégrationnistes, FNI, and Force de Resistance Patriotique d'Tturi, FRPI, were
engaged in this armed conflict.

The Armée du Peuple Congolais, also known as the APC, which was the armed
wing of a group who held political control of Ituri prior to the UPC doing so was
called the RCD/KML, and that stood for Rassemblement Congolais pour la
Democratie- Kisangani/Mouvement de Liberation.

The APC was engaged in protracted armed violence against the UPC. The conflict
between the APC and the UPC culminated in the UPC take-over of Bunia in August
of 2002 and continued thereafter.

There were other significant militias present in Ituri at the time at different moments
in the conflict. One of those movements was known as PUSIC, which stood for
Parti pour I'unité et la Sauvegarde de l'integrité du Congo.

A second armed group involved in the conflict was the FAPC, known as the Force
Armées du Peuple Congpolaise.

Authorities of Uganda and Rwanda supported various Ituri-based rebel armed
groups at different times. The armed conflict persisted throughout the period
relevant to these charges. Several of the main battles between the UPC, the APC,
and the Lendu and Ngiti forces at this time included Bunia in August 2002, Songolo
in August 2002, Nyankunde in September 2002, Zumbe in October, Komanda,
Eringeti, and Mambasa also in October, the fighting in the Banyali-Kilo collectivité in
November 2002, in Lipri in January 2003, in Bogoro in February 2003, in the
Walendu-Djatsi collectivité in February and March 2003, in Bunia in May of 2003,
and in Tchomia in July.

Despite the Chapter VII mandate given to MONUC in late July 2003, the evidence

will show that a peaceful settlement had not been reached in Ituri even after this

10.02.2014 Page 45



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/04-02/06-T-7-ENG ET WT 10-02-2014 46/63 SZ PT

Confirmation of Charges (Open Session) ICC-01/04-02/06

time. While Rwanda and Uganda provided support for the forces fighting in Ituri
through the provision of weapons, ammunition, and training, these foreign states
did not have overall control of the armed groups.

They had no role in organising, coordinating, or planning the military actions of the
UPC during the period relevant to the charges. Indeed, these foreign states
frequently shifted their support to the armed groups operating in Ituri.

The armed groups involved in this conflict each had a sufficient degree of
organisation and the ability to plan and carry out sustained military operations.
The Prosecution will demonstrate substantial grounds to believe that Bosco
Ntaganda was aware of the existence of this armed conflict as he took a direct part in
it.

I will now introduce the evidence in support of the contextual elements of the crime
of crimes against humanity. The Prosecution will demonstrate substantial grounds
to believe that the UPC militia along with armed Hema civilians committed a
widespread or systematic attack directed against the non-Hema civilian population
further to an organisational policy that lasted more than one year.

The evidence related to Bosco Ntaganda's command responsibility over the armed
Hema civilians will be dealt with in more detail in the Prosecution's presentation of
the modes of liability Article 28(a).

The attack against a civilian population from July 2002 to December 2003 involved
multiple acts that amount to a course of conduct during at least eight separate
assaults. The Prosecution will present evidence on these assaults individually
developed first by Ms Luping, followed by Mr van der Werf, starting in Bunia in
August 2002.

Witness P-317 reported, and I quote, "When the Hema militia, UPC, took over Bunia,
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tirst in August 2002 and again in May 2003, they adopted an ethnic-cleansing policy
to empty the town of its Lendu and Bira populations as well as the non-Iturian
Nande community, which was a commercial rival to the Hema businessmen.
Hundreds of Lendu villages were completely destroyed during attacks by Ugandan
army helicopters together with Hema militia on the ground."

Witness P-360 similarly describes the UPC's August 2000 assault on Bunia as, quote,
"the turning point in the conflict," end quote. From then onwards, the witness
states, the, quote, "multidirectionality," end quote of the fighting and the nature of
the violence against the civilians had reached unprecedented extremes. He stated,
quote, "Previously mixed communities became mono-ethnic because those who did
not belong to the locally dominant group either fled or were killed," end quote.
Bosco Ntaganda, as the UPC's senior military commander in charge of operations,
planned and executed the attack against the non-Hema civilian population of Ituri.
The number and frequency of assaults against civilians and the scale of the crimes
committed establish that they were neither isolated nor random.

This attack was done further to an organisational policy. The UPC troops were
highly structured and organized. It had an effective hierarchy and communication
ability. It had a solid supply of weapons and ammunitions. It controlled territory.
The policy can also be inferred by the systematic nature of the attack itself. The
evidence will show that these assaults followed a regular pattern. The UPC forces
forcibly displaced the population and killed those who stayed behind. They raped
and sexually enslaved civilians, pillaged, destroyed homes, destroyed property,
attacked churches, hospitals, and schools.

Military insider Witness P-768 describes, I quote, "Ntaganda raised awareness

among the troops. He had very hostile words against the Lendu tribe. And all
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Lendu in front of soldiers had to be arrested, sometimes they were killed. Whether
they were civilians or combatants, he would say those words in front of the UPC
military and in front of the commanders at the head of the UPC army."

The witness continues, quote: "I wouldn't be able to determine the exact amount. I
mean, it could be 20 to 50 times, I mean it was all the time. He would say that we
have to fight them and kill them because they were our enemies," end quote.

Senior military insider P-55 confirms Witness P-768's account. He asserts that the
Lendu population would flee the UPC -- would flee when the UPC assaulted and
occupied a former Lendu area. In the words of Witness P-55, and I quote, "No
Lendu could go back to the UPC area," end quote.

If they came back, he said, they would get killed. To make the point perfectly clear,
Witness P-55 concluded, I quote, "So a Lendu, once the area was captured by the
UPC, they can't set foot again in the UPC area," end quote.

AsIindicated moments ago, the Prosecution has charged Bosco Ntaganda for the
underlying acts committed during two of these eight assaults in Banyali-Kilo in
November 2002 and in Walendu-Djatsi in February-March 2003.

I will now briefly present the evidence on the specific constituent elements of the
crimes. Seventeen crime-based witnesses, seven military insiders, and three
witnesses who conducted independent contemporaneous assessment missions in
Ituri provide graphic accounts of the UPC's campaign to target civilians during the
two assaults in Banyali-Kilo and in Walendu-Djatsi collectivités.

Witnesses describe the UPC's attacks on the civilian population forcible
displacement and murder. Witness P-792 recalls, and I quote, "When the war
started in Mongbwalu, I was in Kobu, and people were fleeing Mongbwalu because

of the war. When people came past us in Kobu, that's when I learned of the
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expression 'effacer le tableau.' In school normally a teacher would write on the
board, and then they would erase the board. They called it the operation to clear
out or to wipe out the board. We understood that it meant to clear us away from
the region. If they found you, and you were a Lendu, you would be killed," end
quote.

Witness P-107 heard gun shots coming from Sangi village. She saw Hema
militiamen descending the hill chasing people. She fled in the direction of Gola.
She hid and describes what she saw. And I will read from her statement in French.
I quote, (Interpretation) "The militias were shouting that the following morning
would be the 'Salongo." In that context I understood that by that word 'Salongo' the
militias were referring to the hunting down and capture of the Lendus," end quote.
(Speaks English) These and other crime-based witness accounts are further
corroborated by UPC military insiders. Military insider Witness P-38 participated
in these two assaults and confirmed that a Lendu was automatically identified as the
enemy whether armed or not.

Military insider P-55 stated very clearly, and I quote, "The civilians in Kobu, they
died. If you were a Lendu, then there is no way you could be saved," end quote.
UPC child soldier Witness P-758 recalls, quote, "During the war, anyone who was
identified as a Lendu was killed straight away."

During these two assaults, the UPC troops also pillaged, destroyed property, and
attacked, attacked protected objects. Witness P-105 saw villages in the
Walendu-Djatsi collectivité burning: Sangi, Bule, Pili, Jicho, Mindjo, Goy, Langa,
Dyalo, Wadda.

His account of what he witnessed is as follows, and I quote in French,

(Interpretation) "The objective of the UPC was to burn down all the villages located
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in that enclave and where displaced Lendu persons had found refuge."

(Speaks English) Another witness, Witness P-804 states that during the attack of
Mongbwalu, quote, "Everything that was left behind was pillaged by the UPC."
Military insider P-38 confirms that the UPC troops pillaged in nearly all the
operations he participated in including Mongbwalu, Kobu, and Bunia.

Military insider P-17, who participated in the assault on Mongbwalu corroborates,
corroborates Witness P-38's account. After the Mongbwalu operation, he said,
quote, "The town of Mongbwalu was looted completely."

UPC insiders also confirm that Bosco Ntaganda directly participated in acts of
pillaging. Witness P-38 refers, and I quote in French, refers to, quote,
(Interpretation) "A well-specialised team was looting for him. He has vehicles that
were looted to transport goods for Bosco, and all those goods were stored in his
residence. There were two or three flights to and fro to carry all the goods," end
quote.

(Speaks English) Military insider P-16 confirms that he was in the office of the
general staff when he first saw pillaged goods arrive from Mongbwalu and
belonging to Bosco Ntaganda. This witness confirms that pillaged goods arrived by
plane from Mongbwalu.

Insiders also describe the destruction of property that took place during these
assaults. Military insider P-55 states that once the UPC had captured a Lendu area,
quote, "They would burn the houses down. And the ones that had sheet metal
roofs, they would remove the roofing," end quote.

He confirmed that this is what the UPC troops did in the villages surrounding
Bambu, Kobu, and Lipri.

UPC forces also attacked protected objects. In just one example Witness P-800
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found that following a UPC assault, the health centre in Sayo had been pillaged and
abandoned with traces of bullets and blood. In front of the health centre he found
the body of a woman and her infant child.

I will now turn to the constituent elements of rape and sexual slavery as an
overview, and these elements will, of course, be further developed in the
presentations to follow this afternoon and tomorrow on the constituent elements of
these crimes of rape and sexual slavery.

The UPC treated women during these two assaults as objects to be disposed and
used at will. The Prosecution will present the evidence of Witnesses P-22, P-18,
P-19, P-113, all of whom were raped or sexually enslaved while detained by UPC
forces.

Witness P-18 was forced to flee her home at the onset of a UPC assault. She was
captured, forced to carry looted goods, and detained. She recalls that most of the
people captured were Lendu civilians. She was beaten while the soldiers insulted
her. With her young child beside her, she was raped, then shot in the face and left
for dead.

UPC soldiers raped P-113 multiple times, in one instance on the side of a road next
to a woman who had just been murdered. The UPC soldier threatened the witness
with the same fate.

In the aftermath of the assault on the Banyali-Kilo collectivité, military insider P-17
travelled to Kilo, where UPC -- where UPC soldiers were based. He carried
antibiotics to treat the UPC soldiers for venereal disease. He admitted that rape
occurred, and I quote, "a grande échelle."

I will now turn to an introduction of the constituent elements of the crimes of

enlistment and conscription of children and their use to participate actively in
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hostilities.

The Prosecution charges Bosco Ntaganda with the war crime of using, conscripting,
and enlisting children. He's also charged with the war crime of rape and sexual
slavery against child soldiers within the ranks of the FPLC. These crimes were
committed on a continuous basis between July 2002 and December 2003.

Bosco Ntaganda and his co-perpetrators implemented a recruitment campaign to
meet the needs of the UPC. Community leaders were used to apply pressure on
Hema, the Hema population, and demand support for the UPC troops through the
provision of material supplies, food, livestock, and by sending their children to
training camps to fight the Lendu.

There was no age criteria applied. The UPC accepted everyone.

In addition to demanding new recruits through community leaders and at public
meetings, the UPC also threatened to leave communities who did not provide such
support undefended. There was forced recruitment of children under the age of 15
at schools, markets, and through ambush on the roadside. Witness P-758 was
recruited by force in July 2002 at the age of 13. She was taken to a UPC training
camp where she was forced to participate in training and later to engage in
hostilities.

The UPC operated several training camps such as Centrale, Mandro, Rwampara,
Bule, Bunia, Lingo, Fataki, Mongbwalu, and others. Conditions in the training
camps were harsh, and discipline was brutal. Recruits were not permitted to leave.
No distinction was made between the duties of a child or an adult. Girls were
subjected to frequent sexual violence at the hands of the soldiers and commanders.
Bosco Ntaganda was responsible for recruitment and training. He regularly visited

training camps to oversee training, encourage new recruits, and provide them with
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uniforms and weapons, including those under the age of 15.

Child soldiers were used to participate actively in hostilities, in battle, as guards on
patrol, at roadblocks, as bodyguards. They acted as bodyguards for commanders
including Bosco Ntaganda. They directly participated in combat under Bosco
Ntaganda's direct command at times when he himself was participating in the same
assaults.

In addition to being used to participate actively in hostilities as I've mentioned, the
girl child soldiers were sexually exploited by members of the FPLC. As such, Bosco
Ntaganda is also charged with sexually enslaving and raping girl child soldiers
under his command.

Madam President, your Honours, I will now turn to introduce the Prosecution's
analysis on the modes of liability, which shall be supplemented by detailed
presentations to follow by Ms Luping and Ms Solano.

The Prosecution asserts that Bosco Ntaganda is responsible under Articles 25(3)(a),
25(3)(b), 25(3)(d), or as a military commander who knew or should have known that
forces under his command were committing or about to commit troops, but who
failed to punish or repress or prevent the commission of those crimes.

Who is Bosco Ntaganda? As we have heard today, Bosco Ntaganda was born on 5
November 1973. He holds Congolese nationality and is of Tutsi ethnicity. He has
a long history in different military groups dating back to 1991.

In the summer of 2000, Bosco Ntaganda mutinied from the military wing of the
RCD-Kis along with Floribert Kisembo, Commanders Tchaligonza, Kasangaki and
Bagonza. At this time he was part of this group of soldiers, mainly Hema, who
joined forces with Thomas Lubanga. On 15 September 2000, the UPC was created.

Its army was regularly referred to as the "Hema militia."
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A photograph taken in July 2000 captures Bosco Ntaganda's alliance with Thomas
Lubanga, Floribert Kisembo, Rafiki and Commander Kasangaki. Bosco Ntaganda,
Rafiki Saba, Thomas Lubanga, Commander Kasangaki.

The same photograph appeared in the August 2002 edition of a local newspaper
after the UPC take-over of Bunia.

The article -- sorry, I'll start again -- the caption under the photograph refers to "the
UPC forces." The article sets out the relevant history of the UPC starting with the
mutiny and Thomas Lubanga's role as coordinator of the group, and Bosco
Ntaganda and Floribert Kisembo's roles directing operations. I'll quote from the
article in French. (Interpretation) "The mutineers. Thomas Lubanga was the
civilian coordinator, Commanders Bosco, who speaks Kinyarwanda, and Kisembo
Bahemuka led the operations."

(Speaks English) A bit further it reads, and I quote in French, (Interpretation) "The
UPC movement had already been set up in Bunia with its military core of mutineers
receiving training in Uganda."

(Speaks English) The article also refers to the UPC as a Hema political military
movement backed by Hema businessmen and further reflects the view that the UPC
was considered a Hema movement. And I will read in French (Interpretation) "But
since those who appear publicly are Hema, and many of them were not able to make
any distinction between their rhetoric and individual acts as members of the UPC,
the interests of the Hema community, the impression grew that the UPC was a
political/military movement of Hema people fighting against the RCD/ML and their
Lendu allies."

(Speaks English) Bosco Ntaganda was a powerful military commander in this

Hema militia and later in the FPLC. His radio call sign was Tango Romeo. P --
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Witness P-768, a senior military insider, explains that Bosco Ntaganda became
known as "The Terminator," because he gave orders to shoot Lendu prisoners rather
than to keep them alive. It is not the report simply of a newspaper, it is a report of a
military insider who is close in -- subordinate but close in command to Bosco
Ntaganda.

Bosco Ntaganda's military acumen and operational skill was such that Witness P-768
described him as, quote, "more influential that Commander Kisembo. He was on
all fronts. He was even the one who was organising the recruits, the training for the
recruits. Let's say he was the operational brain of this army," end quote.

In support of P-768's account of Bosco Ntaganda's central authority within the UPC
army, in a video filmed in November 2002, shortly after the Mongbwalu operation in
Banyali-Kilo, Bosco Ntaganda refers to himself as the chief of staff.

In another video dated February 2003, at the time of the second attack in the
Walendu-Djatsi collectivité, Thomas Lubanga this time refers to him as "le chef d'état
major, Commandant Bosco."

Your Honours, please allow me to explain elements of the common plan. The
Prosecution's evidence will show that there are substantial grounds to believe that
Bosco Ntaganda with others, including Thomas Lubanga, Floribert Kisembo, Rafiki
Saba, Chef Kawha, and Commanders Kasangaki, Tchaligonza and Bagonza agreed
to a common plan to assume the military and political control of Ituri, occupy the
non-Hema dominated areas, and expel the non-Hema civilian populations from
those areas, particularly the Lendu, Ngiti, and ethnicities not indigenous to Ituri,
known as "non-originaires."

By April 2002 at the latest, Bosco Ntaganda with his co-perpetrators began

implementing the common plan. Throughout the summer of 2002, Bosco Ntaganda
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and senior leaders recruited, trained troops, secured weapons, and planned and
launched a successful assault on Bunia, the capital of Ituri. They took political,
military, and economic control of the city. During this assault, Bosco Ntaganda and
his troops committed crimes against civilians. The UPC forces continued to
intentionally target the non-Hema civilian population in each subsequent assault
throughout the period of the charges.

Ms Luping in her presentation to follow mine will go into detail in respect to the
evidence in support of the crimes committed and the nature of those assaults.
Witness P-768, who participated in the Banyali-Kilo assault, provides direct evidence
of this plan. He witnessed Bosco Ntaganda give orders to UPC troops and armed
Hema civilians to cleanse the area of the non-Hema civilian populations. Let me
read a part of his witness account. He says Bosco Ntaganda, quote, "... was raising
awareness amongst the militaries and in particular young Hema. So young Hema,
even among Hema civilians that he was arming, yes, he would tell them the Lendu
were our enemies and that we needed to exterminate them, to make them disappear,
and chase them away from those territories that we were occupying. That didn't
happen on only one occasion. He was repeating that all the time, and I was present
multiple times when he said such instructions."

Throughout the Prosecution's presentations, your Honours, you will hear significant
direct evidence from UPC military insiders on this common plan and evidence from
crime-based witnesses from which your Honours can infer the existence of the
common plan.

I will now move to describe the structure of the UPC militia. The UPC was highly
structured, organized, and hierarchical. It had a political branch and a developed

military branch. Thomas Lubanga as president and commander in chief appointed
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the governor and the vice-governor of Ituri. He issued decrees appointing national
secretaries and deputy national secretaries. He issued a direction reminding his
national secretaries that they were no more than technical advisors and that he held
ultimate authority.

And the UPC army as you will see from the organigram that is now up on the screen
had a general staff headquartered in Bunia with officers in charge of administration,
intelligence, operations, logistics, and morale and discipline. These staff officers
reported to the chief of staff and the deputy chief of staff and to the commander in
chief.

The UPC army was further comprised of two principal sectors.

PRESIDING JUDGE TRENDAFILOVA: Just a minute, Ms Samson. Ihave some
problems here. Thank you so much. Sorry, will you proceed.

MS SAMSON: Yes. The UPC army was further comprised of two principal
sectors, the northeast and the southeast sectors. These were composed of brigades,
battalions, companies, platoons, and sections. Each brigade had its own brigade
staff headquarters. A brigade could have up to 1,500 soldiers.

The UPC army also developed a communication system with satellite telephones,
Motorola radios, and long distance radios. Each commander had a call sign. These
means of communication allowed UPC officers to report directly to Bosco Ntaganda
and maintain contact with him and with each other and permitted effective ordering
and reporting within the chain of command.

Bosco Ntaganda had a static radio in the compound of his residence operated by
trained communications staff who sent and recorded, who sent and recorded radio
messages to and from the general staff and senior commanders. The messages were

recorded and transcribed in a logbook. Document DRC-OTP-0017-0033, which I do
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not ask to be called up on the screen, is a logbook of radio communications sent on a
daily basis between the UPC units in the field and the main staff headquarters
between 19 November 2002 and 22 February 2003.

The logbook shows that a significant number of the recorded radio messages were
either from, to, or copied to Bosco Ntaganda. The logbook reveals his central and
active role in military operations, troop deployment, provision of weapons and
ammunition, and military authority. It proves his extensive knowledge of the
activities of his troops.

The Prosecution has distributed an exhibit to the chambers, to the participants, and
to the Defence which is intended for the ease of reference of the parties and your
Honours. It's based entirely on disclosed evidence. The Prosecution has taken the
original Swahili language radio logbook and translated the pages into French. It
has then merged the original Swahili with the French, so that each Swahili page
opens to its corresponding translation. Where possible, the Prosecution has
identified based on its evidence the authors of each of the logbook messages based
on witness accounts. The exhibit sets out a glossary of terms, titles, and call signs
based on information in witness statements or the logbook itself.

I will not refer to the logbook at this time, but in subsequent presentations, your
Honours, you will be -- such messages will be presented to you.

I will now turn to Bosco Ntaganda's essential contribution to the common plan. The
Prosecution will present evidence to establish substantial grounds to believe that
Bosco Ntaganda planned and took part in military operations, secured and delivered
weapons in advance of assaults, recruited and trained soldiers, and deployed troops.
Let me briefly outline his role in planning the assaults on the Banyali-Kilo and the

Walendu-Djatsi collectivités. In advance of the assault on the Banyali-Kilo
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collectivité in November-December 2002, Bosco Ntaganda briefed his troops in Aru
to the northeast of the area.

According to Witness P-768, Bosco Ntaganda instructed them to chase away the
Lendu militia and civilians and to occupy Mongbwalu. Two military insiders,
witnesses P-55 and P-768, were present when Bosco Ntaganda personally delivered
weapons, ammunitions, and troops to his soldiers in advance of the attack. He
instructed these troops on the operational plan of the attack, informing them that
more troops would be coming from the direction of Bunia.

Troops advanced in three lines from two directions. They surrounded the villages,
forcibly displaced the population, killed the non-Hema civilians who stayed behind
or who dared to return.

P-38 confirms his orders to kill everyone they found in Mongbwalu. Even elderly
women who had no strength to flee, he said, were killed.

Bosco Ntaganda commanded the operation and directly took part in the attack. He
ordered the troops to kill all Lendu, whether military or civilian. Three military
insiders recall that Bosco Ntaganda personally filmed the attack.

Your Honours, the Prosecution will show that Bosco Ntaganda also planned the
attack on the Walendu-Djatsi collectivité in February 2003 with others. He came up
with a strategic plan that Floribert Kisembo should travel from Bunia to Mongbwalu
by plane rather than by road so as not to alert the Lendu in the villages along the
way. According to Witness P-55, Bosco Ntaganda thereafter commanded the
operation from Bunia.

The Prosecution will present evidence that the execution of crimes was secured by
almost automatic compliance with orders. P-38, himself a soldier in this militia, put

it this way, and I quote in French, (Interpretation) "There were orders that came from
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someone, and other people carried out those orders."

(Speaks English) The Prosecution asserts in the alternative that Bosco Ntaganda is
responsible for the crimes charged under Article 25(3)(b) of the Statute. Bosco
Ntaganda gave orders to attack civilians, kill, pillage, and forcibly displace the
non-Hema population. He gave orders to destroy property.

The crimes committed during operations in these two collectivités are a direct result
of these orders.

Bosco Ntaganda, for instance, ordered the targeting of individual civilians at specific
locations while he was on the battlefront, as was the case in Mongbwalu in the
Banyali-Kilo collectivité. He ordered to kill and rape civilians, to pillage, destroy
property, attack protected objects, and use children under age 15 in hostilities.
Bosco Ntaganda also induced the commission of crimes by his subordinates. He
did so expressly by encouraging the commission of specific crimes and by sending a
message of official tolerance through his direct perpetration of crimes, his use of
derogatory language against the Lendu, and his particular failure to take all
reasonable and necessary measures to repress, prevent, or punish those who
committed crimes.

The Prosecution will also show that Bosco Ntaganda contributed to the commission
or attempted commission of crimes by a group of persons, including Thomas
Lubanga and Floribert Kisembo, who were acting with a common purpose to take
over Ituri and expel the non-Hema civilian populations by means which included
the commission of crimes.

His contribution to the common purpose will be based on the same evidence as his
essential contribution to the common plan.

I will now briefly turn to the Prosecution's allegations in relation to Bosco
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Ntaganda's criminal responsibility under Article 28(a).

The Prosecution will present evidence of Bosco Ntaganda's effective command and
control over the UPC forces and the Hema civilians who participated in UPC
assaults against non-Hema civilians.

According to Witness P-768, a military insider who participated in the Banyali-Kilo
attack, said, quote, "Ntaganda as I said also armed Hema civilians with the
instruction to go and kill Lendu. And this is not a secret. You just have to go on
the ground, and you would be told the same," end quote.

The Prosecution will show that Bosco Ntaganda knew or should have known that
the troops under his effective control and command were committing or were about
to commit such crimes. As the logbook of recorded radio messages demonstrates,
Bosco Ntaganda was fully aware of the activities of his troops.

By virtue of his command and control over these forces, Bosco Ntaganda could have
ordered them to stop their crimes. He did not.

Further, at all times relevant to the charges he had the authority and means to
discipline and punish the troops for their crimes, but he did not.

I will now briefly address the subjective elements of the modes of liability.
PRESIDING JUDGE TRENDAFILOVA: Sorry, Ms Samson, if you would require
more than four, five minutes that are left, we can just take the break, and after the
lunch break you will proceed. It's up to you.

MS SAMSON: I actually don't have that much more.

PRESIDING JUDGE TRENDAFILOVA: Okay.

MS SAMSON: I think I can finish in five minutes.

PRESIDING JUDGE TRENDAFILOVA: Yes. Ialways seek the approval of the

interpreters, because they deserve the lunch break as well. So please go ahead then.
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MS SAMSON: Thank you. The Prosecution's evidence demonstrates on
substantial grounds to believe that Bosco Ntaganda and his co-perpetrators intended
for crimes to be committed by the UPC against the civilian population. His
intention is reflected in the critical role he played in planning the assaults, in
deploying troops, in securing weapons and ammunition before and during the
attacks, in the orders that he gave to his troops during the attacks, in his regular
communication with senior commanders, and in his own commission of crimes
during the attacks.

As the Prosecution will develop further in my colleagues' presentations on the
modes of liability, Bosco Ntaganda knew that crimes would be committed in the
ordinary course of events as a consequence of executing his orders or as a result of
his inducement.

The crimes committed by the UPC and Bosco Ntaganda's troops since August 2002
were similar to those committed in the Banyali-Kilo collectivité and later in the
Walendu-Djatsi collectivité. Bosco Ntaganda knew that the same troops committed
crimes against civilians on prior occasions. He knew or ought to have known that
the same crimes would be committed again against the same civilian population in
the ordinary course of events during these subsequent attacks.

Subject to any questions your Honours may have, that concludes the introduction to
the constituent and contextual elements.

PRESIDING JUDGE TRENDAFILOVA: Iturn to my colleagues. They do not
show some interest in additional questions. I thank you very much, Ms Samson.
We came to the end of our second morning session. We shall now take the lunch
break, and we will resume at 2.30 p.m. I thank everyone for the very professional

behaviour throughout the two sessions. And we shall meet at 2.30 sharp here in the
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courtroom.
THE COURT USHER: All rise.

(Recess taken at 12.58 p.m.)
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