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and Joshua Arap Sang - ICC-01/09-01/11

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia and Judge Robert
Fremr

Status Conference

Wednesday, 15 January 2014

(The status conference starts in open session at 2.40 p.m.)

THE COURT USHER: All rise.

The International Criminal Court is now in session.

Please be seated.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much and welcome back
everyone. Hope everyone had a good holiday.

Court Officer, please call the case.

THE COURT OFFICER: Thank you, Mr President. Situation in the Republic of
Kenya, in the case of The Prosecutor versus William Samoei Ruto and Joshua Arap
Sang, ICC-01/09-01/11. We are in open session.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Appearances, please?

MR STEYNBERG: May it please the Court, good afternoon. For the Prosecution
Anton Steynberg, and with me is Lucio Garcia, Sam Lowery, Julian Elderfield and
Grace Goh.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.
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Counsel for the Defence? Mr Kigan-Katwa, nice to see you again.

MR KIGEN-KATWA: Nice to see you, your Honours. For Mr Sang is myself,
Katwa-Kigen, Caroline Buisman, Logan Hambrick, Philemon Koech and Honor
Lanham.

Thank you, Mr President and your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Khan?

MR KHAN: Good afternoon, Mr President, your Honours. MTr Ruto is represented
by Shyamala Alagendra, Ms Leigh Lawrie, Mr Anand Shah and at the back but not
least Ms Shalini Jayaraj and Ms Grace Sullivan. Your Honours, my name is Karim
Khan.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Victims' counsel?

MR NARANTSETSEG: Good afternoon, Mr President, your Honours. Today for
victims Orchlon Narantsetseg and with me Caroline Herzig. Thank you.
PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Today's status conference was scheduled pursuant to the scheduling order of 10
January 2014, where we indicated that we will be taking submissions on the pending
request of Mr Ruto's counsel for his client to be excused from continuous presence at
trial.

I take it we will now say "requests" in the plural, because yesterday there seems to
have been a variation to the original prayer. Is that the case?

MR KHAN: Indeeditis. I'm grateful.

PRESIDING JUDGE EBOE-OSUJIL:  All right. And on the second, or the addendum
as it were, the Prosecution hasn't had a chance to reply in writing. Is that the case,

Prosecutor?
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MR STEYNBERG: That is the case, your Honours.

PRESIDING JUDGE EBOE-OSUJI:  So we will taking submissions on both, one after
the other of course, beginning with the first one, the original request, and then you
also -- you also will need to work in the second or the addendum request.

So that is that for the requests. We will also be taking other submissions on other
matters pending. I notice that Mr Kigan-Katwa made a request about scheduling of
proceedings. We will also be speaking to that in due course.

Prosecutor, you also made another -- put another matter on the table.

MR STEYNBERG: Indeed, your Honour. It concerns the upcoming witness,
Witness P-356 --

PRESIDING JUDGE EBOE-OSU]JI:  Right.

MR STEYNBERG: -- and the matter --

PRESIDING JUDGE EBOE-OSUJI:  We will be --

MR STEYNBERG: -- under Rule 74.

PRESIDING JUDGE EBOE-OSU]JI:  We will be taking submissions on that, time
permitting, today.

So why don't we begin with the first matter, the requests for excusal.

Before I say that, I notice that victims' counsel had filed their written submissions out
of time without a request for extension of time. We will not be taking the written
submissions into account, but since you're here and are going to be making oral
submissions, you will have the time limit of everyone else to make whatever
submissions you want to make. In other words, we will not be expanding your own
time for purposes of taking in your requests. You will be subject to the same time
constraints as anyone else, so you can work in your submissions within your time

today.
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We now have --

MR NARANTSETSEG: As the Court please.

PRESIDING JUDGE EBOE-OSU]JI:  -- 10-minutes-to-3 on the clock. We would like
to take the submissions.

Mr Khan, how long do you think you will require?

MR KHAN: Your Honour, perhaps the best way - and of course I'm in the Bench's
hands - is to be quite brief. We rest upon our written filings and then, after the
Prosecution have made any submissions and in accordance with the Rules and if the
Court grants us leave --

PRESIDING JUDGE EBOE-OSU]JI:  To reply.

MR KHAN: -- we will reply. And so my first bite, so to speak, will be -- will be
rather brief, I hope.

PRESIDING JUDGE EBOE-OSU]JI:  Well, why don't you -- and, Prosecutor, how long
do you think you may take?

MR STEYNBERG: Your Honours, we're -- we're in a similar position. We have
responded to the main request fully in writing, so my learned friend is in a position to
address those submissions in his original -- or in his first statement to the Court.
What I foresee is, unless there are any new issues raised by my learned friends, we
will also rest on those submissions and confine ourselves to addressing any concerns
that the Chamber may wish to raise with those submissions.

PRESIDING JUDGE EBOE-OSU]JI:  Right.

Mr Khan, you would have to make submissions beyond simply waiting for the
Prosecutor to make them. The reason is you've seen the sub -- the Prosecutor's
response. Did you file a reply to that? Not yet?

MR KHAN: Your Honour, I didn't.
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PRESIDING JUDGE EBOE-OSU]JI:  You did not.

MR KHAN: I can address that in oral submissions.

PRESIDING JUDGE EBOE-OSU]JI:  Fair enough.

MR KHAN: I'm grateful.

PRESIDING JUDGE EBOE-OSU]JI:  So work in all that in your submissions and then,
when you're done with that, we will take submissions on the addendum. So why
don't we give you ten minutes.

MR KHAN: I'm grateful.

PRESIDING JUDGE EBOE-OSU]JI: Just to announce ahead of time, we are here until
6 p.m. today and so that's how much time that the system allows us.

So please proceed, Mr Khan.

MR KHAN: I'm grateful, Mr President, your Honours.

The -- the background to this matter is well-known. It arises out of an application
put forward by the Defence and the decision of this Chamber - a careful, if I may say
so, and thoughtful decision - rendered on 18 June of last year.

Your Honour, that matter was taken on appeal, this Court granting leave, and the
Appeals Chamber rendered its decision on 25 October.

Your Honour, the statutory scheme of this Court is well-known. The Judges of this
Court are mandated to apply the Statute and the Rules that are enacted by what is
effectively the legislature, the Assembly of State Parties, and the Assembly of State
Parties we say, cognizant of a judicial disagreement and an issue - a real

issue - regarding the proper interpretation of Article 63, did not stand mute, but did
what they are required to do, what they are entitled to do, which was to lend clarity
to proceedings.

And, your Honours, they did that at the last -- the twelfth meeting of the Assembly of
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State Parties by enacting various provisions that flow directly, we say, from the issues
that had been highlighted by litigation before this Chamber and the Appeals
Chamber.

Your Honour, the rule that is we say lex specialis and of particular significance is Rule
134quater.

In response to the Prosecution's submissions in a nutshell, our response is that the
Prosecutor seeks to denude - effectively it seeks to strike down - the whole purpose of
134quater and to denude it of any real effect at all.

Your Honours, we say that no amendment of the Statute was required. Of course
Assembly of State Party -- State Parties can seek the amendment of the Statute.

There are certain issues, it's not a straightforward matter, because unlike changes to
the Rules of Procedure and Evidence, notice is not required, whereas under
amendments to the Statute amendment is -- notice is required.

But, your Honours, we say the real issue is this: An issue was presented before the
Bench dealing with the proper interpretation of Article 63. The issue -- in fact and
the Bench clarified the issue between duties and rights, but in relation to that the real
issue went even further. It's whether or not -- what is the meaning of "presence"?

Is it physical presence, or can it be met by presence of a co-operating accused fully
under the authority - fully submitting to the authority - of the Court through presence
of counsel.

Your Honours, the Appeals Chamber in its decision made it quite clear. Whilst they
sought to flesh out and grasp and define the contours of Article 63, they were very
open in saying that they had limited assistance from the travaux préparatories, from
the comments of delegates to the PrepComs and the Rome Conference.

Your Honours, seeing that difficulty, that lack of clarity, we say that 134quater is a

15.01.2014 Page 6



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/09-01/11-T-72-ENG ET WT 15-01-2014 7/68BNB T

Status Conference (Open Session) ICC-01/09-01/11

very proper and important aid to the construction of the proper scope of Article 63.
Now, your Honours, many findings of the Bench, it's important to note, many
tindings of this Trial Chamber, were not set aside by the Appeals Chamber at all, but
it's very clear from a reading of 134quater that what inspired them is in fact a
thorough understanding of what this Trial Chamber decided.

We say, your Honours, that 134ter codifies what the Appeals Chamber enacted
effectively in its decision of 25 October, but in large part what -- of course there's
some differences, but in large part what 134quater did was to state clearly that the
Assembly of State Parties were minded to prefer the stance that had been properly set
out by the majority of this Trial Chamber; in other words that an accused represented
by counsel could be excused and that attendance need not be the norm. Indeed,
absence could be the norm and attendance the exception. It's a fundamental change
and a fundamental clarification that the Assembly of State Parties made to the
operation of the Rome Statute.

Now, your Honours, in their response the Prosecution once again -- perhaps it's this
philosophical rectitude that's been mentioned. They once again insist upon an
interpretation where attendance is the norm and excusal is the exception.

Well, your Honours, that's not what the Assembly of State Parties envisaged. In our
respectful submission, a proper review of 134quater sees it divided in two segments,
in two paragraphs. The first very crudely can be described as a right to make
applications in relation to accused who fulfil extraordinary public duties.

Now, your Honours, those -- that language is not conjured from thin air. That is the
language in fact that was first crafted by the majority of this Trial Chamber, and that's
where the Assembly of State Parties are getting the language from and it must be

interpreted in light of the genesis of those words.
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Your Honours, both the -- my learned friends for the Prosecution and my learned
friends for the legal representatives of the victims make some play that the Defence
have not shown that the Office of the Deputy President of the Republic of Kenya
constitutes extraordinary public duties.

Well, your Honours, we say that such an interpretation would be contrary to the plain
language, because what 134quater, paragraph 1, requires is not a case-by-case
showing of specific extraordinary duties, nor could it.

Your Honour, Article 72 itself which deals with national security, just to give one
explanation, shows that a large margin of deference is given to issues of national
security. It couldn't be right, it couldn't be expected, that individuals operating or
holding the most senior positions would be required to reveal state secrets to an
extent to justify excusal.

What the Assembly of State Parties put in place is, when an individual is mandated to
tulfil extraordinary public duties, a request for excusal may be submitted, and that's
exactly what the Defence have done. No more. No less.

Your Honours have already made a finding that the duties of the Deputy President of
the Republic of Kenya amount to extraordinary public duties. That has not been set
aside, and it's our refusal submission that no coherent or good argument is put
forward seeking a relitigation of that matter.

Your Honours, in relation to the Article 27 matter, the Prosecution once again we say
assert that this provision entitled "Irrelevance of Official Capacity" can somehow be
used as an argument to prop up what we say is a fundamentally flawed argument.

In other words, it would -- the excusal of William Ruto would somehow run foul of
Article 27.

Your Honours, we can say -- do no better than to rest upon the finding of this Trial
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Chamber. It's very clear what Article 27 is -- is -- is there for. It's saying that no
individual can have immunity from Prosecution by dint of any official title, or
function. The Trial Chamber has dealt with that and I won't rehash that matter
further.

Your Honour, for the first time in this response the Prosecution now refer to Article 21.
And, your Honour, it's quite interesting to note that no reference was made to the
Prosecution --

PRESIDING JUDGE EBOE-OSU]JI: One second, Mr Khan.

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI: Mr Khan, you have another ten minutes.

MR KHAN: I'm most grateful.

PRESIDING JUDGE EBOE-OSUJI: ~ We were conferring that the initial ten minutes
was a little too brief.

MR KHAN: I'm most grateful.

Your Honour, in relation to Article 21, the Prosecution now for the first time pray in
aid Article 21(3) which effectively we say is a non-discrimination provision. Now,
they didn't rely upon that earlier in the extensive litigation and oral submissions
before the Trial Chamber, nor did they rely upon it before the Appeals Chamber, and
we say they didn't rely upon it for good reason. It has no relevance at all, but yet we
say that it appears now this argument is -- is -- is grasped now as a lifeboat to
somehow again prop-up what we say is an argument without merit.

Your Honour, there's a massive difference between discrimination. If one looks at
the language of Article 21(3), it deals with immutable characteristics, immutable
characteristics effectively, saying that in the application and interpretation of the

law -- and it gives the hierarchy Statute elements of offences and the Rules in
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paragraph 1 -- its application must be consistent with internationally recognised
human rights and without adverse distinction based upon -- and it goes on -- gender,
colour, language, religion and belief.

Your Honour, none of those principles are subverted by the Assembly of State Parties
in enacting Rule 134quater.

PRESIDING JUDGE EBOE-OSUJI:  The Prosecution it seems -- and they will speak to
it I'm sure when they get up. They seem to lock on to the term there, the terminal
term "other status,” quote and unquote, so that brings to an end the provisions of
Article 21(3).

MR KHAN: Well, your Honour, I have two observations in relation to that, if I may?
The first is looking at the ejusdem generis principle of interpretation, it's very clear, in
my respectful submission, that the thrust of this provision is one of
non-discrimination. It affects the right to the Defence. It is not properly a tool of
the Prosecution to use in support of an argument against the Defence.

But leaving that aside and accepting for a moment that as officers of the Court they
can speak to all issues, I would say this: Mr Sang, it's no secret I think, he's on legal
aid. Mr Ruto isnot. The Court pays for Mr Sang's Defence. It does not pay for
Mr Ruto's Defence. That is a distinction based upon status, but it's hardly
discriminatory. It's hardly discriminatory. The Prosecution in fact, without
understanding we say the principle of jus cogens -- because they say this principle in
this case the way they wish it to apply --

PRESIDING JUDGE EBOE-OSUJI:  And just so we understand the last example you
used about legal aid --

MR KHAN: A peremptory norm --

PRESIDING JUDGE EBOE-OSU]JI:  -- that would then --
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MR KHAN: -- from which no derogation is permitted.

PRESIDING JUDGE EBOE-OSUJI:  You're concerned with (b) that the -- in the
example the use of legal aid, so your client would be adverse -- would have been
adversely discriminated against. Is that your argument?

MR KHAN: Your Honour, I'm not saying he's being adversely -- but under the
Prosecution's logic he is. Under the Prosecution's logic, he is being adversely
because that's discrimination based upon status; namely an assessment as to means.
PRESIDING JUDGE EBOE-OSUJI:  And the Court -- you're saying that the

Court -- the Court also should have been paying for his own legal defence?

MR KHAN: Indeed.

PRESIDING JUDGE EBOE-OSU]JI:  All right.

MR KHAN: And, your Honour, another way of looking -- look at Article 72 again.
Article 72 puts state information in a different category - state secrets in a different
category - to all other types of information. That's only relating to status of that
information. Is that discriminatory?

A third point would be that the Prosecution fundamentally failed to grasp what the
Trial Chamber made clear. This excusal is not a gift to William Ruto for his own
personal benefit. It is something that accrues to the office - the high office - that he
has the honour of occupying at this moment in time and only for so long as he
occupies that office.

Now, your Honour, we know if one is dealing with jus cogens that -- and your
Honours in fact touched upon it in -- in -- in your Honours' decision -- and in fact
your Honours -- I won't repeat it, but it's at page -- paragraphs 93 and 98. Your
Honours go back to the formation of international law as a result of centuries of state

practice and various high authorities are prayed in aid by the majority.
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And your Honours further in paragraph 98 speak to Article 27(1) and that even the
drafters of the Rome Statute did not seek to strike out, or prohibit, or to allege as
discriminatory what your Honours described as procedural indulgence -- indulgences
that are part of international law.

Now, your Honours, the ICC itself has agreements on privileges and immunities.

We all know about the Vienna Convention on consular assistance and on diplomatic
immunity. We all know as public -- as far as public international law is concerned
about the inviolability of ambassadors and particularly heads of state because of
comity of nations and all the rest.

Your Honour, none of these are said to be discriminatory. None of these are said to
fall foul of the European Convention, or any international or regional instrument, and
yet the Prosecution seek to say it falls foul in the present case and, your Honours, we
say it doesn't. The Prosecution are seeking to use the rule for a purpose for which it
was not intended and it should be dismissed on that basis.

PRESIDING JUDGE EBOE-OSU]JI: Two minutes left, Mr Khan.

MR KHAN: Your Honour, as far as discrimination, I touched upon it briefly. One
needs to go back to -- and there's a legion of international instruments, but the core

of discrimination is its prejudice, its different treatment based upon immutable
characteristics.

If the Court said white heads of state could get this of course that would run foul of
international human rights, or that black heads of state could not get it that would fall
foul, but your Honour it does not do that and the way it is crafted is absolutely
consistent with international human rights law, customary international law
regarding -- one needs to look at the Irodia and customary international on heads of

state immunity.
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And, your Honours, we say the arguments of the Prosecution actually reveal a very
stubborn, no doubt sincerely held, insistence that an accused be present. They have
accepted in their filing that, in assessing the interests of justice, the Court may well
take cognizance of the democratic will of 40 million people in Kenya and the need of
good governance, and in assessing the merits of this application the Defence say it
militates quite clearly, we say, in the excusal being granted.

It is for the Court we say in subparagraph 2, once it is seized of the application, to
decide of its own wisdom - and the Court has previously said it has access to the
Prosecution disclosure - to assess when an accused may be required.

The essential point is, your Honour, at all times we are asserting supremacy of this
Bench and at all times we are saying on behalf of Mr William Ruto that he is
co-operating with all orders of this Court. There is no difference in rules of evidence
regarding Mr Sang, no different standard regarding admissibility to Mr Sang, no
different powers on attendance of witnesses to Mr Sang. There is absolute equality
of treatment, but what we are saying is the balance is in favour of excusal. The
Prosecution have simply said that the Defence have failed to assert which periods
Mr William Ruto should be excluded for.

In that regard, two brief observations. The Appeals Chamber make no reference to
this term of art of blanket excusals. Blanket excusals is a term created by the
Prosecution. That's the first aspect.

Second, at any time the Bench can decide when, if at all, Mr William Ruto is required.
That's what the Bench did in its first decision, and we say the Assembly of State
Parties permits the Trial Chamber to remain fully in control of this case, to hold the
reins and yet to ease it in order that the governance of Kenya is not imperiled in the

circumstances of this particular case.
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Your Honours, in essence those are my submissions in response.

PRESIDING JUDGE EBOE-OSUJI:  Question for you - questions - and that arises
from your last submissions and the terminology of "blanket excusal".

I get to that point through the submissions you make in paragraph 36 in writing.
Your paragraph 36, speaking to -- that comes under the subheading -- your
subheading of "Decision on the request" shall be taken with due regard to the subject
matter of the specific hearings in question and is subject to review at any time.

And in your submissions, all of four lines and double space of it, you talk about
review, but you -- I'm not enlightened about what we are to make of the requirement
of having due regard to the subject matter of the specific hearings in question.

What are we to make of that requirement indicated in the new Rule 134quater, the last
sentence of subrule (2)? What is it telling us to do?

Let me move further. You referred to the first decision we rendered in this matter in
June. In that decision we set out some conditions of the excusal, and those
conditions are clearly indicated having regard to the subject matter of aspects of the
hearing. As a result, we indicated that Mr Ruto was to be present at certain
indicated hearings as well as any other hearing that may be directed by the Trial
Chamber.

When the new rule says "Having due regard to ...", or directs the Chamber in their
decision of excusal to have due regard to the specific subject matter of the hearings, is
the new rule telling us to do anything different from what was done on that occasion
in light of those conditionality it's indicated then?

MR KHAN: Your Honour, no, in my respectful submission. Essentially what
cannot be abdicated by the Bench and what cannot be taken away by the parties, nor

should it be sought, is the power of the Bench to ensure a fair trial, and what the
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Assembly of State Parties ensured by drafting 134quater in the terms that they did is
that the Bench remain in charge.

And, your Honours, in paragraph 50 we talk about continuous review. Any ruling
can also be altered. Situations may change, and your Honours all it requires is that
the Bench keep matters under continuous review. The parties can make submissions.
The Prosecution and the victims have been silent about which portions, if any, of the
trial or even of the session to come are critical where Mr Ruto's attendance is a must.
They haven't even sought to established that. They've put the full burden on the
Defence.

We say that it's not required, it's not justified, and the Bench can hear submissions,
but also the Bench, in possession of the information and the disclosure, can make an
informed decision about which sections, if any, of the rest of the rest of the trial

Mr William Ruto will attend. That's exactly -- to be quite bold about it, that's exactly
what the Trial Chamber did.

PRESIDING JUDGE EBOE-OSU]JIL:  So -- so review is something else in

the -- review -- the power to review is something else. And also in the original -- the
tirst decision let me call it that, the power of review is -- was also indicated. So the
question now is, are you saying that, having due regard to subject matter of specific
hearings, as indicated in the new rule, also contemplates that the Chamber may grant
excusal on conditional basis?

MR KHAN: Your Honour, yes. Your Honour, where 134quater is a little bit
different, in my respectful submission, is there is a change or there's a clarification,
perhaps maybe nuance, but from the Trial Chamber's decision, the Trial Chamber
didn't actually say that because William Ruto is the deputy head of state exceptional

circumstances are -- are made out. What 134quater does is make a presumption
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that -- effectively that where an individual is mandated to occupy a position of the
most extraordinary nature, an application may be putin. So it's very much
functional. It may not make much of a difference at the end of the day because at the
end of the day I think the result of the Trial Chamber is precisely that, that the ASP
were asserting was the right one.

PRESIDING JUDGE EBOE-OSUJI:  One more question for you and that again relates
to an issue that was taken up last time this matter was debated, you argued it, as well
as the -- what's indicated in the new rule and that's on the subject of waiver.

It is still the case, is it, that assuming, assuming -- and we don't know yet. We've not
heard from the Prosecution. Assuming that the Chamber grants this request or

any -- it should be you, not any.

Assuming that the Chamber does grant this request, you would have waived your
right, amongst other things, to complain later on that a specific witness who had
testified had not identified Mr Ruto in the courtroom during that witness's testimony?
MR KHAN: Your Honour, indeed not only do I give that undertaking, I'm
authorised to say Mr William Ruto gives that undertaking, that no such point will be
raised. It would be a false point, and the waiver is an informed waiver and it's a
complete and unequivocal waiver.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much. We'll leave it there with
you.

Judge Fremr has a question for you, Mr Khan.

MR KHAN: Your Honour, before the learned Judge does that, I will correct myself.
In fact, the Appeals Chamber did use at one point the term "blanket excusal." It's at
paragraph 63. So I didn't want to misspeak.

JUDGE FREMR: No problem atall. Ihave just two questions, Mr Khan. First one,
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at page 60 in para 45 of your request you have written that "the efficient and
expeditious conduct of proceedings is an objective central to the interest of victims."
Don't you think that presence of the accused in the courtroom is a central objective to
the victims as well?

MR KHAN: Your Honour, with respect, no. In my respectful submission, there
were days centuries ago in which accused persons were taken to a stock in the centre
of the town and pilloried. The interests of victims is the interests of the international
community. It's to get to the truth. And as long as a trial is fair and their rights

are -- every party does the job and there's an independent impartial Bench, those
rights of the victims will be well met and particularly so when the rights of 40 million
people of Kenya are not sacrificed.

It behooves all of us -- and I think that's what the Bench was trying to do in its
original decision, is to stand back and look at, not the ICC in isolation, but the ICC in
its proper place as part of international law and balancing these different
requirements, state requirements and individual criminal responsibilities to submit to
jurisdiction and cooperate.

So, your Honours, we say that the rights of the victims are fully met. There was no
empirical evidence -- in fact, it was a finding of the Trial Chamber as well -- there was
no empirical evidence put forward by the Prosecution or by the victims that somehow
the absence of an accused would somehow reduce the effect, reduce the effect of the
ICC or the standing of the ICC or the belief that there was a fair process ongoing.
Your Honours, the continuous co-operation of Mr Ruto, his continuous engagement
with this Court, his assertions in this courtroom and through me for -- since the
beginning of this case is ample testimony that the law is supreme. And every

individual, however powerful, including a head of state or deputy head state, is
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acting in this modern day and age, thank goodness, according to the strictures of
international law and their international responsibilities.

Nothing in the excusal should be taken or can possibly in good faith, we say in good
faith, be taken as undermining that important goal and that principle.

JUDGE FREMR: Okay. And second one: You haven't mentioned any alternative
measures which could substitute excusal of the accused. Have you considered any?
MR KHAN: Your Honour, what we attempted to do in the filing is that there's no
alternative measures, if you -- if you think about it reasonably. If there were
constant adjournments, that would militate against the right of victims and witnesses.
Remember we are, of course, still in the Prosecution phase, so the Prosecution case
would be delayed. So that's one aspect.

It would be of course inconvenient and have an exceptional weight on Mr Sang, his
right to and expeditious trial.

But, your Honour, what's the other option? Video link. Video link doesn't work.
Video link wasn't -- I mean the reason for this provision is because one needs only
read we say any memoir of any serious leader to realise how busy they are, what
massive demands there are on the time and energies of a head of state.

And it can't be right that somebody it glued before a video camera for eight hours a
day and there's a call, an emergency call, there's business to do, there are meetings to
do. Heads of state are not lying on the beach obviously.

So, your Honour, video link does not meet the goal, does not address the mischief
that the Assembly of State Parties was trying to address, which is that where you can
in tandem have a fair judicial process, a fair inquiry against individuals that are
presumed innocent and discharging democracy, democratic mandate in particular,

and good governance of 40 million people and manage to balance felicitously the
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rights of the international community and the victims by having a fair, transparent
and open judicial process. That should be done. It's not an all or nothing.

And that's what we say 134quater does. It balances these realities. And your
Honours, that's why we say the ASP act with remarkable good sense and diligence in
making clear that the path that was -- the roadmap that was set down in large
measure by this Trial Chamber was the correct one in law and in principle.

JUDGE FREMR: Thank you, Mr Khan.

MR KHAN: I'm most grateful, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg?

MR STEYNBERG: Thank you, your Honours.

Your Honours, the crisp issue for decision today in the Prosecution's submission is
the proper interpretation and the extent of the operation of Rule 134quater, the
amendment recently passed by the Assembly of State Parties.

Let me state at the outset that the Prosecution does not take issue with the fact that
this rule may properly be relied upon by the Defence to request the excusal of

Mr Ruto in appropriate circumstances and provided that the proper foundation is laid
for it.

But what the Prosecution does not agree is that this rule may be interpreted in such a
manner which allows for the blanket excusal of the accused or any excusal which
would have the effect that his absence would be the norm subject only to review or
certain exceptional circumstances which require his presence. That would be, in the
Prosecution's submission, to turn the requirements of the Statute on their head. And
I will come back to that in a moment.

PRESIDING JUDGE EBOE-OSUJI:  And when -- when you come back to that, so we

don't have a separate question on it, you might as well work into your submissions
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the definition of "blanket excusal". The Defence has put it in issue. What exactly
are you talking about? And if there is any legal definition of the phrase, that would
be helpful. If not, your own understanding of what it means. Thank you.

MR STEYNBERG: Thank you, your Honour. If the Court will bear with me while I
find the correct decision?

Your Honour, perhaps I can just address that. As my learned friend has correctly
now conceded, the term was in fact coined or adopted -- I forget who used it first, but
it was certainly adopted by the Appeals Chamber at paragraph 63 of their decision

of --

PRESIDING JUDGE EBOE-OSU]JI:  Yes, but --

MR STEYNBERG: Decision 1066.

PRESIDING JUDGE EBOE-OSUJI:  Fair enough. But the Appeals Chamber also
didn't define it, so we are trying to get a grip on what the term means.

MR STEYNBERG: Your Honours, the Prosecution submits that a blanket excusal
would be any excusal which effectively makes the absence of the accused the general
rule and his presence the exception.

Now, the Prosecution submits that the fundamental flaw in the Defence's argument
and the Defence's interpretation of Rule 134quater is quite succinctly summed-up by a
submission of my learned friend this morning when he said, and I quote from page 8
line 1 -- let me go back to page 7, line 24. When talking about the effect of the
amendment and the intentions of the ASP in making this amendment: "In other
words, that an accused person represented by counsel could be excused, that
attendance need not be the norm. Indeed, absence could be the norm and
attendance the exception. It's a fundamental change and a fundamental clarification

that the Assembly of State Parties made to the operation of the Rome Statute."
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The interpretation, your Honours, that the Defence wished to advance for 134quater
necessarily require my learned friends to make that argument because the
interpretation they advance makes a fundamental change to Article 63(1) as
authoritatively interpreted by the Appeals Chamber.

Article 63(1), as the Chamber is well aware, requires the presence of an accused
during the trial. This was a matter which was subject of much litigation, as of course
your -- your Honours are well aware. And ultimately the Appeals Chamber -- a
majority of the Appeals Chamber has ruled that in fact it is not an absolute
requirement, that there does exist a measure of discretion which is afforded to the
Trial Chamber to excuse an accused in exceptional circumstances. And in that
judgment the Appeals Chamber went on to define the outer limits of the discretion
which Article 63(1) permits the Chamber.

PRESIDING JUDGE EBOE-OSU]JIL: I know that -- just so we can focus the discussion
also while you address the Chamber in what you want to tell us beyond what you've
written, you also keep in mind some questions or the concerns we have.

On that note, you referred now and you repeatedly did that in the -- your written
submission to the decision of the Appeals Chamber, but we know that the decision of
the Appeals Chamber was effectively codified by the ASP in the terms of the new rule
134ter. So they put what the Appeals Chamber said in there and then went further
then and said something different, or did they not, in Article -- or sorry, on the

new -- in the new rule 134quater. What does that tell us? What are we

supposed -- that's one issue that's in fact the crux of the litigation now, isn't it?

MR STEYNBERG: Your Honours, the starting point must be, I submit, in
interpreting the effect of an amendment to the Rules, the starting point must be to

look at the Statute, the Statute which is the superior legislation, which in the
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Prosecution's submission may not be derogated from by amendment to the rule -- by
the Rules or any amendment thereto. That is clearly stated in -- in Article 50 -- 51(4) I
believe it is.

When -- when interpreting a provision of -- of a Statute or -- or a Statute provision,
one also needs to bear in mind the roles afforded to the different parties involved.
The ASP is the body which is entrusted statutory function, in other

words -- legislative function, I beg your pardon. They make the legislation. The
Court is enjoined to interpret that legislation.

Now, the Rome Statute was enacted many years ago, and the provision in question,
Article 63(1), has now been interpreted by the highest body in this Court. And one
must treat, in my submission, that interpretation as authoritative.

We say it is impermissible for the Assembly of States Parties through an amendment
to the Rules to make any change to the meaning of the statutory provision as
authoritatively interpreted by the -- by the Appeals Chamber. If --

PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg, you will need some authority
beyond your submissions to say such a thing. You are saying that -- effectively that
the -- at least how it begins to appear, that the ASP may not -- you're effectively, are
you not, setting up a contest of supremacy between the ASP and the Appeals
Chamber? Isn't it what it looks like?

MR STEYNBERG: IfI have done that, then I have not expressed myself clearly
enough. Let me -- let me have another go, your Honours.

The Prosecution certainly does not dispute that the ASP has the authority to overrule
any interpretation of the appellate division -- sorry, of the Appeals Chamber of a
statutory interpretation, but there -- there is a means by which that must be done, and

that must be done through an amendment to the Statute.
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What it cannot do in terms of the -- by terms of Article 51(4) is to change a statutory
provision through an amendment to the Rules. That is simply not permitted, and
my submission is no -- no greater authority is needed than -- than the statutory
provisions itself.

PRESIDING JUDGE EBOE-OSU]JI:  But that presumes that there is -- in your phrase
"the meaning", you used that expression the meaning of Article 63(1) that is crystal
clear and immutable upon any -- by anyone. Is that the case?

MR STEYNBERG: If the Court will bear with me one moment?

PRESIDING JUDGE EBOE-OSU]JI:  While you think about it, consider this. The
reason I ask that question is this: Here is a simple provision in one sentence, 63(1),
we have how many words? Probably seven or so approximately. It says what it
says. The Defence counsel and the Prosecution counsel disagree on the meaning and
litigated the matter before the Trial Chamber.

In their decision the Trial Chamber was split on the decision. It was a majority.

The minority disagreed as to the meaning. And the Prosecution appealed that
decision, disagreeing effectively with the meaning given the provision by the Trial
Chamber. On appeal, the Appeals Chamber were split in their decision. A majority
disagreed with the central argument of the Prosecution and at the same time
disagreed with the Trial Chamber in important respects as to the meaning, and two
members of the Appeals Chamber disagreed with their colleagues. You see what I'm
getting here? What then is the meaning of 63(1)?

MR STEYNBERG: Perhaps I could turn the question on its head and -- and put it
this way: Prior to the enactment of Rule 134quater there was no doubt as to what the
meaning of Rule 63(1) was in this Chamber, because there had been an authoritative

pronouncement by the Appeals Chamber regardless of the route by which -- route
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that was taken to reach that decision, ultimately that decision is, in my respectful
submission, unassailable in this Court or in this Chamber in any event. It's binding
on the Chambers of the Court.

PRESIDING JUDGE EBOE-OSUJI: But Mr Steynberg, isn't that -- doesn't that
necessarily involve legal fiction, that argument? Not that legal fiction is a bad thing.
We all use it. That's why they say corporation is a person. That is legal fiction.
Isn't it also a legal fiction that because a majority -- it had its basis, of course, to say
that a majority decision of the Appeals Chamber settles matters, but that is something
else to say that that indicates that there was no doubt as to the meaning of 63(1) in
light of what I had indicated earlier as to the crisscrossing disagreements as to the
meaning.

And that raises a question. In light of that, isn't the best argument, the best position
this: The Appeals Chamber did their best in good faith in giving -- a majority of the
Appeals Chamber in giving their interpretation -- their understanding of 63(1) what it
means, so that is an interpretation that is external to the actual text of 63(1), is the ASP
not free to give their own, for want of a better phrase or for uniformity of expressions,
their own interpretation of 63(1), their own interpretation of 63(1) that is also external
to the text of 63(1)? Are they not entitled to do that through 134quater or 134 in
general?

MR STEYNBERG: Your Honours, there are now several questions that are rolled
into one. Taking them in -- in the order they were posed.

There is a fundamental need for legal certainty which is a very important principle
governing litigation, criminal litigation in particular, and in order for there to be legal
certainty, it is necessary that apex courts decisions must be respected. I will come

back to that as it fits into the greater scheme of things.
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Secondly, one must give -- one must obviously give due -- due regard and due
deference to the role of the ASP as the legislature and their ability to create legislation
and to change legislation, but equally one must give deference to the role -- the
mandated role of the Court to interpret that legislation that is provided to them.

If the ASP gives the Court a piece of legislation which is unclear, the Court may,
through its own interpretation, clarify that and, in certain circumstances, even
supplement that if it is done by the apex court, that clarification and that addition, if
that be the case, becomes binding and becomes authoritative, unless there is an
appropriate amendment to the legislation.

Now, the only question here is, not whether or not the ASP can amend the legislation
to correct what they perceive to be a misinterpretation of the Statute or an
interpretation which does not accord with their legislative desires, the only question
is the means by which it must be done.

The Prosecution submits that if an interpretation -- if an amendment is to be made
which changes the operational definition and understanding by this Court -- and
when I say "by this Court," I mean the -- the authoritative definitions and
interpretation by the apex Court where that has happened -- the only permissible
means to do that in the Prosecution's submission is by amending the Statute.

The --

PRESIDING JUDGE EBOE-OSUJI: But is it necessary that -- the issue, I'm not sure
that your definition of the delineation of the issue stops us there or defines the
problem we must solve. Is it necessary for the legislator to amend the text of the
original statutory provision? If what is the problem is an understanding of the
original statutory text, is it necessary for the legislator to amend it? And if you're

looking for the meaning of a statutory text, who is the best person to say what a
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statutory text means, the legislator that -- using legal fiction -- that gave the provision
itself or a body that they mandated to interpret it and apply it? Who are the best
person to indicate what the legislative intent was the first time?

MR STEYNBERG: Your Honours, I would answer it in -- in this way: There -- there
is a hierarchy of legislation that has been enacted which governs the operation of this
Court. There are -- there is a hierarchy of requirements - procedural

requirements - to amend that legislation, which makes it increasingly more difficult to
amend legislation or should I say provides increasingly more stringent safeguards to
the amendment of legislation the higher -- the higher one goes on the ladder, should I
say.

Now, as your -- as your Honour points out, it would be a fiction to say that the ASP
gathered in -- in November last year is speaking as to the intention of the original
drafters of the Statute back in -- in 1998. But what -- what we can say is that where
something has been enacted into the Statute, it is regarded to be sufficiently important
that in order to change the meaning of those provisions, the procedural safeguards
that are put in place must be overcome, and it cannot be done by the back door
through the regulations or through the Rules.

My submission, your Honours, is that the legislative body, the ASP, the drafters of the
Statute, provide the Statute is up for the -- it is up to the Chamber to interpret that,
and if the interpretation of the Chamber -- of the Statute is not to the liking of the ASP
then -- then what is required is additional clarity to the Statute. It cannot be done
through the back door.

PRESIDING JUDGE EBOE-OSU]JIL:  Yes, I did say it's a legal fiction, but some fictions
perhaps are (indiscernible) than others. I mean, you know Jeremy Benson. He had

this difficulty with legal fiction. He quite, without putting any -- too fine a point on
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it, called it a rogue enterprise. It is, in his words, in the administration of justice
what swindling is to trade. And his concern with that was that it amounts to, again
quoting him, more or less a deliberate falsehood aimed at stealing legislative power.
So now we're back to who is controlling, the legislator or the body that doesn't have
legislative power? That's the conundrum that we must deal with here.

Now, you've looked at the Vienna Convention on the law of treaties, and you've
looked at Article 31(3) and 31(4). Idon't know if you have it with you. You don't?
Maybe somebody can pull it up Google. I'm sure you know on previous occasions
you'll be able to Google these things.

Let me quote a text of what he says. In quotes, this is 31(3) now on interpretation of
statutes or treaties, "There shall be taken into account together with the context (a)
any subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions, (b) any subsequent practice in the
application of the treaty which establishes the agreement of the parties regarding its
interpretation, (c) any relevant rules of international law applicable in the relations
between the parties." That is 31(3).

And 31(4) continues, "A special meaning shall be given to a term if it is established
that the parties so intended."

Isn't this effectively what the ASP has done with the new Rule 134 including
134quater?

MR STEYNBERG: Your Honours, the Prosecution submits that the -- those
provisions whilst instructive cannot trump the legislative framework of the Statute,
which requires amendments to be -- to the Statute to be done in a certain way and
amendments to the Rules to be done in a different way and that the latter cannot

trump the former.
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I really can't take it any further than that, save to say that in our submission the
interpretation advanced by the Defence involves implicitly an amendment to Article
63(1) which may not be done through -- through amendment to the Rules.

They rely on -- on a provision in -- I think it's by Mr Schabas - Professor Schabas, I
imagine - which talks about the possibility of where a lacuna exists in the Rules

and -- and the Court is forced to make an interpretation to fill that lacuna, the fact that
an amendment to the Rules can subsequently trump, as it were, the judgment of the
Court or overturn the judgment of the Court.

Now, the Prosecution does not take issue with that as far as it goes because that is
talking about amending -- an interpretation of the Rules being changed by an
amendment to the Rules. That does not offend against the principles of -- of
non-conflict between the Rules and the Statute.

So similarly, in the present situation, if the ASP were to decide that the interpretation
given to Article 63(1) by the appellate -- by the Appeals Chamber was incorrect or
conflicted with their desires on how it should be interpreted, they have the right, they
have the right as the sovereign legislators of this Court to amend the Statute to
include a definition, to include greater clarity, but what they cannot do, in our
respectful submission, without violating Article 51(4) is to change the meaning of the
Statute through an amendment to the Rules. That would be void as ultra vires

the -- the Statute. And that is the position of the Prosecution on this.

PRESIDING JUDGE EBOE-OSU]JI:  And I will not ask you anymore questions on
that. Iknow we talked about problems of the meaning of the Statute, but let's not
return to that.

JUDGE FREMR: I have just one question, Mr Steynberg. I would like to ask you

what is your reading of Rule 134quater para 2, second sentence and just first part of
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that. And I will read it, "The decision shall be taken with due regard to subject
matter of the specific hearings in question." So what type of subject matter of
specific hearings, what in your view require presence of the accused and what kind of
subject matter would allow his absence?

MR STEYNBERG: Well, in a nutshell his presence would always be required unless
it -- unless his absence is justified by an application properly supported by the
Defence.

But the factors to be taken into account are factors which have already been discussed
in previous decisions, such as the interests of the victims, so where we have dual
status victims and witnesses. We submit witnesses who directly implicate the
accused person in criminal activity, that would be a good reason to require the
presence of the accused. And secondly, major stages such as opening address,
closing address, arguments on -- on possible excusal at the end of the Prosecution case.
Those major events would be matters which could be taken -- taken into account
specifically in requiring the presence of the -- of the accused.

But one also must have regard to the -- the phrase: What is in the interests of justice?
My learned friend has I think -- well, pointed out, as we concede, that the interests of
justice is a concept which may operate more widely than the interests of those persons
contained in this Court and may justifiably take into account the interests of the
citizens of -- of the country in question.

However, the interests of justice both for and against the presence of the accused must
be taken into account.

The Appeals Chamber has already specifically mentioned the admission -- the
interests of victims or the adverse effect of a blanket excusal of an accused on the

interests of justice, on the administration of justice, and in present circumstances I

15.01.2014 Page 29



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/09-01/11-T-72-ENG ET WT 15-01-2014 30/68NB T

Status Conference (Open Session) ICC-01/09-01/11

believe those terms can be used interchangeably.

And the Prosecution submits that for -- what message is sent out to reasonable
right-minded members of public when an accused by -- for reason no other than his
status as a deputy head of state is given a blanket excusal from even presence at Court?
A person who has been summoned against whom charges have been confirmed, all
the intermediate steps have been -- thresholds have been crossed in order to -- to start
a criminal trial. What message does it send out when a high-ranking person like that
is excused but a less high-ranking person such as Mr Sang is obliged to attend? And
those are issues which we submit must also be taken into account. We submit that
that sort of unfair or possibly perceived to be unfair advantage given to a person
based on his statement is antithetical to the interests of justice.

JUDGE FREMR: Thank you, Mr Steynberg.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Steynberg, when I say I don't, I didn't I had
no more questions. And you moved with your last comments to another area of
matters that would be helpful with your presence to have some clarifications on.

That is on the concerns, your arguments with regards Article 21(3) and Article 27(1) of
the Statute beginning with the first.

Mr Khan disagreed with your take on the arguments, rather that -- your arguments
that the new rule violated -- also violated Article 21(3). I would like to hear you on
that, please.

MR STEYNBERG: Your Honours, the Prosecution does not take the position that
every provision of the Statute must be applied in the identical manner to every single
accused regardless of their circumstances. One knows that justice is supposed to be
blind, but not quite that blind I would submit.

To do so would in itself in many circumstances lead to injustice. So to require the
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same of a disabled person, possibly someone confined to a wheelchair, that one
would require of a normally abled person would operate unfairly in certain
circumstances. That is not what we are saying.

What we are saying is that accused persons should not be either improperly
disadvantaged or improperly advantaged based on the differences outlined in -- or
based on the criteria outlined in -- in 21(3), criteria such as race, gender, et cetera, also
wealth and other status.

Now, what is meant by "other status"? We submit it is a generic catch-all term,

and -- but it certainly is broad enough to include official status. Now, that official
status is intended by the -- or was intended by the legislators to be a matter captured
by 21(3) we submit is supported by the specific reference thereto in Article 27(1),
irrelevance of official capacity. And again, in present circumstances, official status,
official capacity we submit are essentially synonyms.

Now, I am cognizant of the fact that this Chamber has previously ruled or
previously -- yes, ruled on -- on its interpretation or interpreted the meaning of
Article 27(1).

PRESIDING JUDGE EBOE-OSU]JI:  We'll get to that later, but are you done with your
submissions on 21(3)? Mr Khan says this is the first time you've argued it in this
particular litigation.

My question there, just so you get the concern on my own mind is, is 21(3) not
susceptible to ejusdem generis interpretation? Is it possible that what is bothering
21(3) is that there should not be a false distinction based on who you are as opposed
to based on what you do?

So that, for instance, what you indicated before may be part of that, whether some

question arises is international law necessarily violated because the Chief Prosecutor
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of this Court or the President of the Court occupy an office that's larger in square
footage than the office space assigned to an intern, for example, and you would not
quarrel with that sort of distinction. And that would be based on function one
would think.

MR STEYNBERG: Your Honours, with respect, I -- I think it's an improper analogy
to start looking at titles and privileges accorded to people outside of the courtroom in
trying to  in the courtroom.

PRESIDING JUDGE EBOE-OSUJI:  Why is that? Why is that? Why is that so?
MR STEYNBERG: Your Honours, in my submission, in -- in a criminal trial there is a
particular need for -- for -- well, there are principles that are -- that must be applied to
ensure fairness to all parties, and -- and equal treatment before the law is one of those
fundamental norms which, in my submission, the Prosecution's submission, must
permeate all decisions and all interpretations. And that, in essence, is what, in my
submission, 21(3) intends to capture. Equality before the law.

Nondiscrimination based on -- on the various issues.

And official status, is it so far from wealth to official status? I don't think one can say
that official status is not -- is so far outside the list of -- of particular matters referred
to in 21(3) that it cannot have been intended by the legislature being covered.
PRESIDING JUDGE EBOE-OSU]JIL:  The points is -- the point is does 21(3) preclude
every distinction between accused persons? That's the point.

MR STEYNBERG: No, your Honours. And I think I made it clear at the beginning
that we do not say that. To take the analogy of -- that your Honour put forward
about the Prosecution intern a little bit further and to maybe illustrate --

PRESIDING JUDGE EBOE-OSU]JI:  You can even say a judge.

MR STEYNBERG: Or ajudge and an intern. Let's say a judge and a legal officer.
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One would not quibble with the fact that a judge, in deference to his high office and
his important function, might have a larger office and a fancier chair than -- than the
intern or than the legal officer, but if the judge --

PRESIDING JUDGE EBOE-OSUJI: Can it also be -- can it also be a question of the
function as opposed to the dignity of the office that's dictating more important --
MR STEYNBERG: Indeed, I would think that the function would be more important,
and I will come back to that, but the -- but the analogy -- to take the analogy further,
the Prosecution's submission would be that regardless of that, if that judge and that
intern were both accused and committed to trial before this Court, for the judge to
insist upon a bigger and more comfortable chair in this Court simply because he was
a judge would not be a matter which I think would be given --

PRESIDING JUDGE EBOE-OSUJI:  But one would imagine that the judge would no
longer be a judge if they're accused before this Court.

MR STEYNBERG: One might say the same about a deputy president, your Honour,
but that may not be the case. 1I--1Ijest, of course.

But, your Honour, if -- if, however, the judge through a particular

physical impediment required a larger and more comfortable chair, that would be a
matter which could be properly taken into account, but not, it is submitted, based
purely on his status as a judge.

So coming then to function versus status, and this again we submit is a matter in
which the Defence have fundamentally misinterpreted Rule 134quater. And my
learned friend again illustrated it by -- by talking about -- I haven't got his exact
words in front of me but about the office occupied by -- by the accused. The -- the
emphasis, we submit, in Rule 134quater is the duties, not the office. The duties are

attendant on the office, and what needs to be established, in my respectful submission,
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is that the duties to be performed by the -- by the accused are of an extraordinary
nature.

PRESIDING JUDGE EBOE-OSU]JI:  So then your argument is not -- your concern is
not that 134quater necessarily violates Article 21(3)?

MR STEYNBERG: No. What we're saying is that the interpretation of Rule
134quater advanced by the Defence violates 21(3).

Your Honours, again this boils down to, and I'll come back to my original submission,
what is the correct interpretation of Rule 134quater?

In a nutshell, what the Prosecution says is that 134quater may be interpreted in a way
which conflicts with rule -- with Article 63(1) as interpreted by the Appeals Chamber,
but it may equally be interpreted in a way which does not conflict with Rule 63(1).
The Prosecution submits that bearing in mind or -- that the presumption must be that
the ASP were aware of the provisions of Article 51(4) and did not intend to exceed the
permissible or to amend the Statute and therefore in interpreting Rule 134quater

the -- this Chamber should adopt an interpretation which is not in conflict with Rule
63(1), if it is possible, and we submit it is.

PRESIDING JUDGE EBOE-OSU]JI:  And you say it is possible only if it is done by
going to 134ter; isn't that what you argue?

MR STEYNBERG: To the extent that 134ter is the legislative -- or captures the spirit
of the Appeals Chamber's judgment, obviously a short provision, the judgment is far
more nuanced and the reasons behind it give it more content and more meaning.

Our submission is that Rule 63(1), as interpreted by the Appeals Chamber, sets the
limits -- outer limits of the -- permissible discretion of a Chamber in excusing the
accused and should the -- and article -- and Rule 134quater should be interpreted in a

manner which does not exceed those -- those limits, at the risk of repeating myself.
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(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, we are about to take a break. I've
been prompted for that.

Now, we would also like to hear your submissions on 27 as well. Why don't we rise
for ten minutes.

THE COURT USHER: All rise.

(Recess taken at 4.07 p.m.)

(The hearing resumes in open session at 4.31 p.m.)

THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Mr Steynberg, can you go directly to 27(1). You have spoken about violation of 63(1).
You've spoken about violation of 21(3). Can we hear you on 27(1)?

MR STEYNBERG: Thank you, your Honours. I will go straight to that. Perhaps
I should just start by reading the provision, which states that "This statute shall be
applied equally to all persons without any distinction based on official capacity. In
particular, official capacity as head of state of government, a member of

government ...", and I skip a little bit, "... shall in no case exempt a person from
criminal responsibility under the statute ...", et cetera, et cetera.

The Prosecution is aware that the Chamber has addressed the issue of the
interpretation of Article 27(1) in its original decision on the excusal. The Appeals
Chamber did not find it necessary to address itself as to the correctness of the
interpretation advanced by the Prosecution or Defence or indeed the decision by the
Chamber in that regard.

The Prosecution submits, therefore, this is still a live issue, this being a different
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request under a different provision. We do, of course, concede that we are faced
with the difficult task of persuading the Chamber that its previous interpretation was
incorrect and to depart from that interpretation in the present case. The
interpretation --

PRESIDING JUDGE EBOE-OSUJI:  You must -- you must presume nothing, Mr
Steynberg. Just make your submission.

MR STEYNBERG: As the Court pleases.

The Chamber started its interpretation or the start point of the Chamber's
interpretation was to look at the object of the provision, which in the Chamber's view
is to be found in an intention to depart from prior international practice or prior
international law, which gave heads of state and state officials immunity from
prosecution, and that indeed is consistent with the second half of the provision, which
specifically provides that official capacity shall not exempt a person from criminal
responsibility.

However, in the Prosecution's respectful submission, the interpretation of Article 27(1)
should not be limited to that end. Indeed, we submit that the proper interpretation
or the correct interpretation of Article 27(1) should start with the plain language of the
Statute, and that a purpose of interpretation should only be resorted to if there are
any ambiguities or uncertainties in that plain language.

With respect, your Honours, the Prosecution submits that the interpretation given to
the provision by the Chamber in the previous decision does not give effect to the
plain language of the article.

Indeed, if the article had started in line 2 with the words "official capacity as heads of
state" and read from there on, that then would have been in terms a provision which

simply provided that heads of state enjoyed no immunity from prosecution.
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However, to say that that is all the provision does ignores in our respectful
submission what precedes those words, and that is the following:

The first sentence says, "This statute shall apply equally to all persons without any
distinction based upon official capacity ...", and the first two words of the next
sentence, the link words which we submit are particularly significant, "... in particular
official capacity ...", et cetera, et cetera.

The Prosecution therefore submits that the prohibition of immunity based on official
capacity is one particular example which the legislators have selected for emphasis of
a wider category or a wider principle, which is captured by the first sentence, in other
words, equal application under the law, and this again we submit is consistent with
the interpretation which is required by Article 21(3) which mitigates against or
militates against distinction based on status such as official capacity.

And further, your Honours, we submit that as consistent with the underlying general
principle of law of equality before the law and indeed the very -- one of the very
building blocks for this Court, that is the end of impunity, including impunity for
persons holding high official office.

Furthermore, we submit that this interpretation is supported by a contextual
interpretation of the provision. If one looks at the architecture of the Statute, one
will see that part 2 deals with inter alia jurisdiction of the Court. Article 19 deals
with grounds for objection to jurisdiction of the Court by an accused in a particular
case.

And if Article 27(1) had been intended to be limited only to removing a ground of
objection to jurisdiction, one would have expected such a provision to have been
included in part 2, in particular in Article 19. Instead, the legislators have chosen to

include it in part 3 dealing with general principles of criminal law, which in my
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respectful submission supports the Prosecution's argument that this is intended to be
a more general application, a rule of more general application and general principle.
PRESIDING JUDGE EBOE-OSU]JI:  But doesn't the same concern worry your own
submissions about if all that 27(1) does is what it says from the second sentence, one
can flip that to say is it the case that all that 27(1) does is what is indicated in the first
sentence?

MR STEYNBERG: That is not the Prosecution's position with respect, your Honours.
We submit that the first sentence is the broad principle, there should be no distinction
before this Court in the application of the Statute, and that's the whole of the Statute
based on official capacity. In particular the application of part 2 dealing with
jurisdiction and Article 19, there shall be no distinction based on official capacity. So
it's a specific subcategory of what we submit is the wider principle of law captured by
Article 27(1).

PRESIDING JUDGE EBOE-OSUJI:  You also say that, correctly, correctly say it that
provisions are to be statutory provisions are to be interpreted in context, that is what I
mean by correctly. It does not -- is it the case that context will necessarily begin with
an immediate textual neighbourhood of the provision itself, isn't it the case? You
nod.

MR STEYNBERG: Yes, that would be one of the, one of the factors to be taken into
account. And I presume your Honour is referring to Article 26.

PRESIDING JUDGE EBOE-OSUJI: No. You presume wrong. [ talk now about
immediate neighbourhood of 27(1) itself, the first sentence. It's necessarily situated
in the context of both the second sentence of 27(1) itself as well as 27(2). And if we
look at that, if you can look at it, first sentence, "This statute shall apply equally to all

"

persons without any distinction based on official capacity ..." It doesn't stop there,
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and it continues, and this is what I mean by the immediate neighbourhood of the
context.

It continues, quote, "... in particular, official capacity as a head of state or government
or a member of government or parliament, an elected representative or a government
official shall in no case ...", official capacity that is, "... exempt a person from criminal
responsibility under this statute, nor shall it in and of itself constitute a ground for
reduction of sentence."

Right there there is an indication, isn't it, that the mischief is exemption from criminal
responsibility. So that's one context. The other context -- and after I'm done, you
can give me what you say of it -- the second context applies again, comes in directly in
27(2). 27(2) says "Immunities or special procedural rules ...", and we'll talk about that
later, "... which may attach to the official capacity of a person, whether under national
or international law, shall not bar the Court from exercising its jurisdiction over a
person."

Again, the context there, does it not, suggests that the mischief of 27(2) said you may
enjoy certain immunities, you may enjoy special procedural rules or privileges from
special procedural rules as long as you are not exempt from the jurisdiction of a court.
Is that what it says?

MR STEYNBERG: That is what it says, your Honour. But as to the interpretation
and as to the contextual interpretation, starting with subarticle (1), the way in which
subarticle (1) is drafted runs in our submission from the general to the specific. The
question which the Court must determine is whether, whether the one qualifies the
other, and if so, which qualifies which.

The answer in our submission is to be found in the linkage between the two sentences,

"in particular,” in particular the words "in particular.”
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PRESIDING JUDGE EBOE-OSU]JI:  Yes.

MR STEYNBERG: So the Prosecution's submission is that the way the sub-article is
drafted is the statement of a general principle of law, and that the legislators then
selected for particular emphasis one subcomponent of that general rule, which the
drafter of the Statute rightly selected for special attention as being particularly
important.

PRESIDING JUDGE EBOE-OSU]JI:  Could it be what is going on or could it be
making it abundantly clear that preexisting understanding of international law as
exempting certain people from criminal jurisdiction does not apply? I recall, for
instance, was it Vatel who said that the dignity of the prince makes it imperative that
he not be subjected to the ordinary statutory -- sorry -- penal sanctions that ordinary
citizens may endure. That was the understanding when Vatel wrote his book. And
up until the Second World War that seemed to be the understanding.

MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSUJI: Could it be that what the second sentence of 27(1)
is doing is making clear, leaving no doubt at all that that rule no longer or does not
apply at the ICC?

MR STEYNBERG: Your Honours, the Prosecution takes no, takes not -- makes no
argument with that. We think that that is indeed what the second sentence does, but
that the second sentence cannot be read in isolation. One cannot think away the first
sentence and the connection between the two.

And if any interpretation of Article 27(1) in our respectful submission which has the
effect that that is the only object of 27(1) does not give due weight to the first sentence
and the general principle which has been enunciated in the first sentence. In effect, it

thinks -- it simply thinks that first sentence away.
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PRESIDING JUDGE EBOE-OSUJI: What about 27(2), what does it tell us? Does it
have any role to play in this matter?

MR STEYNBERG: In the first instance, apart from the general context, there is, there
is no qualification under 27(1) along the lines of subject to subrule (2). So the one is
not subjected to the other. And I don't think that the presence of, my submission is
that the presence of subrule (2) should not change the plain meaning of subrule (1).
PRESIDING JUDGE EBOE-OSU]JI: ~ But it should begin to tell us whether or not
there is any inconsistency between 134, Rule 134quater and Rule -- Article 27(1) itself,
doesn't it?

MR STEYNBERG: If the Court will bear with me for one moment, please?
PRESIDING JUDGE EBOE-OSUJIL:  In looking at 27(2) itself, it does say "... recognise
that special procedure ..." --

MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSUJI:  --"... procedural rules may apply."

MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSUJI:  As long as it does not exempt anyone from the
jurisdiction of the Court, isn't it the case that what 134quater does is provide special
procedural rules? Isn't that the case?

MR STEYNBERG: In my submission, this provision is referring to immunities or
special procedural rules applicable to certain persons in, either in their domestic
jurisdiction or in international ways existed prior to this.

PRESIDING JUDGE EBOE-OSUJI: It doesn't say "prior to this." It says "under,""...
whether under national or international law," and we are now in the realms of
international law, so it is 134quater.

MR STEYNBERG: Again, this is a specific provision which bars any such provisions

15.01.2014 Page 41



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/09-01/11-T-72-ENG ET WT 15-01-2014 42/68NB T

Status Conference (Open Session) ICC-01/09-01/11

from removing or removing jurisdiction or providing immunity. What it does not
do in our respectful submission is derogate from the general principle, which is
annunciated in Article 27(1) that the Statute applies equally to all persons regardless
of official capacity.

PRESIDING JUDGE EBOE-OSU]JI:  But is it possible to justify -- now, let's, for
instance, forget about for purposes of this discussion we're going to have now 27(1).
Let's say that all we are contending with is 27(2). Would you say that there is an
inconsistency between 134quater and 27(2)?

MR STEYNBERG: Your Honour, I would say not, because -- because they deal with
different subject matters. 27(2) is specifically confined to the issue of immunities and
special procedures and the question of jurisdiction in terms. There is no general
provision or general principle contained there other than that. And to the extent that
Rule 134 does not deal with jurisdiction at all or immunity, the two do not overlap
and the one does not impinge upon the other.

We submit, however, that 27(1) has a wider meaning, which does -- which is infringed
upon by the -- not by, not by, and let me emphasize, not by Rule 134quater, but rather
by the interpretation of 134quater advanced by the Defence.

PRESIDING JUDGE EBOE-OSUJI:  One more question -- line of questions for you,
again so I can get a bearing on this thing, a better bearing. Official capacity, that's
what 27 deals with, official capacity. 134quater speaks of "extraordinary public
duties." Do they mean the same thing?

MR STEYNBERG: Your Honours, no, not in our submission, not properly
interpreted, no. Unfortunately the definition advanced by the Defence conflates the
two concepts in that the Defence's argument is that by virtue of Mr Ruto's position as

the deputy head of state of Kenya, all of his duties are necessarily of an extraordinary
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nature, which is no more than, than to say that that is -- let me rephrase it this way.
The mere occupation of that office on their argument will automatically lead to the
excusal of an accused, and what is that other than excusing the accused on the basis of
his official capacity?

PRESIDING JUDGE EBOE-OSU]JIL:  The one thing that we need to consider though is
that there are some official capacities that are barely official capacity in the terms of
27(1) that one may say are merely ceremonial.

MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSU]JIL:  Official capacities now, not functions, because
27(1) talks about official capacity. Official capacity may be merely ceremonial or
sinecure position, titular posts, honorific ones that call for little or no work sort of
thing. But then one may say, well, immunity attaches to the official capacity,
notwithstanding that I'm occupying the official capacity doing the work, that must
still be recognised. That's a separate matter from, isn't it, from executive president or
executive vice-president who actually does real work in governing a country? Isn't
that the case?

MR STEYNBERG: Yes, your Honour, there certainly is the distinction there, which is
not to say that every official act done by, done by a deputy president will necessarily
be extraordinary. There is mundane work in even the most important person's
calendar. We give the example of opening a road or addressing, addressing the
opening of parliament. That may fall more, more into the realm of ceremonial, I
suppose.

But the Prosecution submission is that what is required by Rule 134quater properly
interpreted is for the Defence to make out the case in their request that what the

duties which the accused in this case, Mr Ruto, will perform instead of coming to
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court are extraordinary. It is not sufficient to say because he is an important person,
because he is elected as the deputy president, therefore, everything he does is
important.

And I would note that unlike the -- and this point is made very clearly in the
Common Legal Representative's submissions, and we endorse this point, that the
duties of the deputy president are not actually defined in the, or put it this way, are
not clearly defined in the Kenyan constitution. It's basically his duties are to do
whatever the president mandates him to do, which may be anything from the
extremely important to the extremely mundane. One simply doesn't know.

So one cannot simply hold up the constitution and say "Look at the important things
that my client is mandated to do," and that's enough. There must be more. What
we are simply saying is that the Defence must make out their case before we can, the
Prosecution can be expected to meet it.

Your Honours, there is only one more point that I would make, and I wouldn't have
made it except for the unfortunate position of the Common Legal Representative and
having filed his responses out of time, which I must confess I hadn't noticed, but apart
from the argument about the functions of the deputy president, we also endorse the
views of the Common Legal Representative as to the interpretation of what is meant
by "the highest national" or "at the highest national level."

PRESIDING JUDGE EBOE-OSUJI: We cannot see what you are endorsing.

MR STEYNBERG: Yes. Well, let me spell it out then. What I intend, what I intend
to, the point I intend to make, and I'm sure Mr Orchlon will flesh this out, is that by
the use of the superlative adjective "highest," the Prosecution, it seems to the
Prosecution that the intention of the ASP was to limit these, the application of 134 to

the apex of government.
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If this is not to be the interpretation, this begs the question, well, where does, where
does the highest national level end? Does it end with the president? Does it end
with the deputy president? Does it end with the secretary of cabinet, the ministers,
parliament? What about head of the army or head of police which perform the
highest executive functions in those areas?

And we endorse the argument that 134quater will only apply to Mr Ruto if and when
he is substituting, deputising for the president in his absence, or, alternatively, has
been delegated one of the functions of the president by the president, and it's only in
the realm of those duties, provided they're exceptional duties, that 134quater will
apply.

PRESIDING JUDGE EBOE-OSU]JIL:  So I understand you, Mr Steynberg, your
argument is that being the deputy, the executive deputy head of state of a country
does not qualify as occupying the highest national, at the high, operating at the
highest national level than the public life of that country. Is that your argument?
MR STEYNBERG: Your Honours, my answer is this: The highest level of national
government is the president. The deputy president is the second highest. And1
can take it no further than that.

Unless there are any further questions from your Honours, we rest on our written
submissions.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

Mr Nderitu -- sorry, sorry, he's not here. You mentioned him.

Mr Narantsetseg, please.

MR NARANTSETSEG: Good afternoon, Mr President, your Honours. I'm aware of
your clear instructions, and I'm also aware of the fact that we are operating under a

time constraint, but I'm afraid that I have to make a request. Our request is this,
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your Honour, I must admit that when you indicated that our submission had been
tiled out of time, we actually were under the impression that our filing was filed in
time. But as you have indicated, we have gone through our records then, and we do
now realise that we indeed missed the timeframe set by the Chamber.

But, your Honour, our request is that you would extend the time frame
retrospectively, your Honour, under Regulation 35(2) since we have a good cause to
show, your Honour, and we have exceptional circumstances that we need to explain
to you, your Honours. And also in the experience of our Court, there were
circumstances which your Honours had granted retrospectively extension of time
limits.

First of all, your Honours, Mr Nderitu, when he filed his submission on 9 January, he
did so in good faith. He mistakenly but innocently believed that the reasons that
you have granted the Prosecution's request in your decision extending the time limit,
he in good faith believed that those reasons would equally apply to his team as well
since we have all been back to our Christmas break, of course, just as --

PRESIDING JUDGE EBOE-OSUJI:  Just let me stop you now for a minute. When
you say, mentioned Regulation 35(2) --

MR NARANTSETSEG: Yes, your Honour.

PRESIDING JUDGE EBOE-OSU]JIL:  -- and you also indicated the word
"retrospectively," does Regulation 35(2) say the Chamber may extend time
retrospectively?

MR NARANTSETSEG: It doesn't explicitly say that, your Honour. But in the
practice of the Court, I clearly remember the cases where the Chamber have,
chambers have done so, your Honours.

And, your Honour, accepting Mr Nderitu's written submission would not cause any
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prejudice to any parties in these proceedings, your Honour. As Mr Steynberg for the
Prosecution, also Mr Khan for the Defence, they have already made reference to our,
to our written submission, and there wouldn't be any surprise if they had time to
familiarise with our written submission, and they have replied as well, your Honour.
And rejecting our written submission at this moment, your Honours, would be
detrimental to the interest of the victims, because, your Honours, in fact, I appreciate
the fact that you have given us an opportunity to make an oral submission. But,
your Honours, this hastily prepared oral submission will in no way replace Mr
Nderitu's written submission, your Honour. And there is a risk that your Honours
will arrive at the conclusion that these proceedings while not fully taking into account
the written submission prepared by Mr Nderitu.

Your Honours, in the future, victims would be disadvantaged at these proceedings,
because your Honours too admitted from 1st until 6th of January of this year, the
Citrix, the system which the legal representative who is based in Kenya receives all
the Court documents, all the notifications, this system hasn't -- hadn't been
operational during that period, your Honour. And I wish that Mr Nderitu were here
to tell you. I'm only appearing on his behalf. But this also is, your Honour,
partially caused by the system of legal representation set up in this case where OPCV
acts on his behalf.

And, your Honour, Mr Nderitu is one of the few Kenyan lawyers who present in this
along with Mr Kigen-Katwa and some members of his team. In his written
submission, he had provided his in-depth analysis of the Kenyan constitutional law,
your Honour.

And I can safely say that being a Kenyan lawyer, just like other Kenyan lawyers in

this room, they are more knowledgeable about the Kenyan constitutional law than
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any of us, I might say.

Your Honour, in the totality of the circumstances, your Honour, these exceptional
circumstances would justify, your Honours, a decision granting retrospectively an
extension of time limit to Mr Nderitu's written filing and --

PRESIDING JUDGE EBOE-OSU]JI: ~ All right. Can you now make your submissions
on the substance beginning with the differences between your position or
submissions and those of the Prosecutor? Anything extra that you say that the
Prosecutor didn't say either orally or in their written submission, you can begin with
that. And then we'll see what happens about your request for retroactive extension
of time.

MR NARANTSETSEG: Thank you, your Honour. I appreciate that. Your Honour,
some of these things I'm going to say might appear duplicative. But anyway I'll try
to avoid any duplication and go to the essence of the matter.

Your Honour, Victims, we believe that the rule in question, the Rule 134quater is a
rule, your Honour, this was, let's say it was a conscious decision by the Assembly of
the States Parties to introduce this rule as an amendment to the rules and proceedings
in evidence, your Honour.

This fact itself speaks of their intention not to, not to amend the Statute, your Honour.
The fact is the principle that the accused shall be present at trial is a principle of,
criminal law principle, international criminal law, which hadn't been substantially
changed by the Assembly of States Parties. They have the power to amend the
Statute instead of introducing this rule, but they have consciously and knowingly
introduced amendment to this rule, your Honour.

Therefore, the rule still remains, the rule still remains that the accused shall be present

at trial. But this rule --
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PRESIDING JUDGE EBOE-OSU]JI:  Mr Narantsetseg, Mr Narantsetseg, you say that
presence at trial is a principle of international criminal law. You do recall, don't you,
that the ICTR, the Barayagwiza case was tried with Mr Barayagwiza entirely absent
from the courtroom for the entirety of his trial. And the rules of procedure of the
Special Court of Sierra Leone also indicates that an accused person may be tried while
not there. So too does the Statute of the Special Tribunal for Lebanon.

MR NARANTSETSEG: Your Honour, I have never practised law at those tribunals
that you have mentioned, your Honour. But I would rather stick to the text of these
rules and procedures we have in front of us.

Your Honour, the paragraph 1 says, which Mr Nderitu stresses this fact, that the
accused who is subject to summons to appear, who is mandated to fulfil
extraordinary public duties at the highest national level, as Mr Steynberg has
mentioned, the Victims, we also believe that being deputy head of government,
deputy president such as Mr Ruto's position wouldn't qualify per se being, let's say,
conducting public duties at highest national level, your Honour.

It's in our view, it's for the Defence teames, it's for the Mr Ruto to justify the
exceptionality of the circumstances that would prevent him being at trial
continuously.

PRESIDING JUDGE EBOE-OSU]JI: Mr Narantsetseg, stop to -- I'm sorry, I apologise
for interrupting you, but the Prosecutor had made that argument in your behalf.
Why don't you move to another point?

MR NARANTSETSEG: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  We've got his argument in that regard.

MR NARANTSETSEG: Another point, your Honour, Mr Nderitu stressed the fact

that according to the constitution of Kenya, especially under Article 147, paragraph
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123, it says that "deputy president shall be the principal assistant to the president and
shall deputise for the president in the execution of president's functions," your
Honour.

In the Victims view, your Honour, Mr Nderitu and I would like to stress the fact that
in this case, the deputy president is only an assistant to the president. So according
to the text of the Kenyan constitution, we would argue that the words such as "...
being principal assistant doesn't ...", let's say that these words mean that the deputy
president do not ordinarily deputise or do not ordinarily replace the president. But
only during the functions the president knowingly and voluntarily assigned certain
functions, then the deputy president would be acting on the instruction of the
president. So ordinarily --

PRESIDING JUDGE EBOE-OSU]JI: What, what does that tell us? I mean, does it
also mean that because the Kenyan constitution uses the expression "secretary" to
describe a functionary that in another place would be called a minister? So we are to
limit ourselves to the ordinary understanding of the word "secretary" to be the same
as the one who helps you in your office to do your work. Is it the same?

MR NARANTSETSEG: Your Honour, we --

PRESIDING JUDGE EBOE-OSU]JIL:  Just because the constitution, just because the
constitution uses the word "assistant,”" could it mean "assistant" in the generic sense

equivalent to "deputy," "vice"? Does it help us?

MR NARANTSETSEG: Your Honour, as you have mentioned, the Vienna
Convention on the law of, the international law of the treaties gives us ways to
interpret international treaties. And the Rome Statute and the Rules of Procedure

and Evidence, especially this Rule 134quater says that "those accused filling their

public duties at the highest national level," your Honour. Your Honour, according
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to the Vienna Convention, we, while interpreting international treaty, we should give,
we should stress the plain and ordinary meaning of the words that the legislators
have agreed.

And while interpreting these specific terms, we may also resort to national laws, in
this case the constitution of Kenya, which in a way defines what the deputy president
does and does not.

But in the fact, the fact is the constitution is clear when it says that the deputy
president will only be, only be a principal assistant. It doesn't say that the deputy
president will fulfil all the functions as the president does. If I make any sense, your
Honour, I would move on.

Victims Unit would also like to stress the fact that these functions must be
extraordinary in nature, your Honour. If your Honours might recall that when the
Westgate Mall attack had happened, the victims, our position was that Mr Ruto had
justified, he was justified in requesting that he would be excused from the continuous
presence of trial.

In that case, your Honour, we supported the Defence. We didn't oppose the Defence
request. So in that circumstances, your Honour, we acknowledge the fact that in
certain circumstances the public officials, highly placed such as president or deputy
president may be called to fulfil extraordinary duties, your Honour.

And in our written, written submission, your Honours would see that Mr Nderitu has
stressed the fact that the Defence failed to raise any exceptional circumstances where
the request is based. And in that regard, the Defence request is open-ended. And
the Defence request can be qualified as a blanket request for excusal, your Honour,
"blanket" meaning that Mr Nderitu and we believe that the blanket excusals are those

excuses that do not find any factual, do not make any factual circumstance, do not
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make it into an argument where the extraordinary nature of the functions would be
called to be -- to fulfil. Therefore, your Honours, we believe that in conclusion the
Ruto Defence requests should be rejected.

And my last point, your Honour, that Mr Khan also referred to, referred to the fact
that indeed the interests of the victims may be affected because of their request
seeking Mr Ruto's excusal. In that regard, your Honour, we would like to stress that
the Rule 134quater also states the fact that the granting of the excusal must be in the
interests of justice, your Honour. In our interpretation, the interests of justice, the
notion of interests of justice includes the interests of the victims, your Honour. And
the interests of the victims in this case is that victims do wish to see Mr Ruto at trial in
the courtroom, your Honour.

We, of course, acknowledge that Mr Ruto is presumed innocent until, but until and
unless he clears his name officially and formally at the end of these proceedings, he's
still facing very, very serious charges, your Honour. Therefore, victims, we do have
an interest to see Mr Ruto at trial and answer those charges, charges that are put forth
by the Prosecution.

And, your Honour, as you may, your Honours, recall, the Appeals Chamber said that
the subject matter of the hearing must be also taken into account. This is also what
the text explicitly says, the subject matter of the hearing must be taken into account.
Therefore, your Honours, you may also recall that in your initial decision granting Mr
Ruto's excusal, you have put certain conditions. In one of the conditions was that Mr
Ruto must be present at trial in the courtroom when the dual status witnesses and
victims would come and testify and when they express their views and concerns,
your Honours.

And we fully agree with that point, and we believe that especially in cases where the
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dual status witnesses are called to testify, we believe that no excusal can be granted.
And, therefore, Defence request is a blanket request in the sense that Defence request
doesn't raise any arguments where the victims expect Mr Ruto to be in the courtroom
when they come and testify.

PRESIDING JUDGE EBOE-OSUJI: Now, so the argument then would be, your
submission would be that in those sorts of circumstances, the interest of victims
should be considered as superior to the interest of the Kenyan state home whose
sovereignty more or less is implicated by their vice-president being now on trial? Is
that your argument?

MR NARANTSETSEG: Your Honour, that is not my argument, your Honour. IfI
gave you such impression, I would apologise. But the fact is, your Honour --
PRESIDING JUDGE EBOE-OSUJI: Idid not say that's your -- I'm asking you if that's
your argument.

MR NARANTSETSEG: The fact is, your Honour, victims, we would also like to
stress the fact that the Assembly of States Parties introduced this rule in question in
order to, in order to counter the practical issues that this and other trials might face
such as the Westgate Mall attack I had mentioned earlier. Therefore, your Honours,
we pray that your Honours would keep appropriate and good balance between those
competing interests.

The victims' interest, of course, are important, but at the same time we do not argue
that victims' interest would prevail all other interests or rights of the Defence. And
there must be, there must be good delicate balance. And we pray that your Honours
would take into account interest of the victims when considering the Defence request.
Thank you, your Honours.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much, Mr Narantsetseg.
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Mr Khan -- Mr Kigen-Katwa, I will not call on you to make submissions. Ihope you
don't mind that. I will be hearing you on something else.

MR KIGEN-KATWA: Mr President, I really wish you could give me a few minutes.
PRESIDING JUDGE EBOE-OSU]JI: One second. I will want to hear from Mr Khan,
tive minutes, only five minutes, Mr Khan.

MR KHAN: I'm grateful, Mr President. I've listened with interest, your Honour,
and there has been some interesting submissions put forward. Can I start by saying
in our respectful submission, one should not be distracted by an assertion that the
Rome Statute should be amended. And no persuasive reason has been put forward
by anybody in this courtroom to state that the Rome Statute is deficient.

Indeed, we say the beautiful thing about the Rome Statute is that it is well capable of
holding the meaning and granting the relief that we seek. Your Honour, that was
made clear, in fact, by the Appeals Chamber, because contrary to the Prosecution's
submissions, which were rejected, the Appeals Chamber made clear that this Court
was correct in properly interpreting the world -- the word or the requirement "shall
be present" in a balanced and proper manner rather mechanically importing into that
word a mandatory straight jacket that would bind the Court, and, your Honour, for
good reason. We've had examples in this case and in the Bemba case to show why
judicial flexibility, why the proper interests of justice require such a construction.
But, your Honour, my learned friend from the Prosecution put forward what I say is
an unsupported, a novel position that in the event that the Assembly of State Parties
takes a view which departs from the Appeals Chamber, the only recourse available to
it is to amend the Statute. That's not a principle that finds support in international
law or indeed the Statute.

Article 21 has been raised by the Prosecution itself. And the very first paragraph
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talks in relation to sources of law, the Statute, elements of offences, and the Rules of
Procedure and Evidence. It does not state the Statute, the jurisprudence of the
Appeals Chambers, elements of offences and the Rules of Procedure and Evidence.

So even if for the sake of argument, even if there was a dispute between the Appeals
Chamber and the Assembly of State Parties, we say that it is for the parliament, the
legislature to put out the law, and for the judges, all the judges who have been elected
by the Assembly of State Parties and who have sworn to discharge their
responsibilities to apply the law. It's not in any system for the Parliament to follow
what the Judges say. It's the other way around, in very simple terms.

But, your Honours, we say that such a construction is not necessary, because rather
than this being rivalry between the Appeals Chamber and the ASP fighting for
maistry, to use one of Chaucer's terms, fighting for the upper hand in the relationship.
We say a proper and accurate understanding of what happened shows that the Rule
134quater can be interpreted in a manner that is consistent with the Appeals Chamber,
because importantly, the Appeals -- and this is a critical point -- the Appeals Chamber
did not for a moment depart, set aside, or overturn, or make any findings regarding
the functions of William Ruto as deputy president. It was talking in general terms.
And that finding of the Appeals Chamber has been endorsed, not rejected, it's been
endorsed by the Assembly of State Parties in 134ter.

What the -- and this is, your Honour, where perhaps I was not of assistance. We
should not get hung up on blanket excusals as if they're prohibited. They're not
prohibited. They're not prohibited. What the Appeals Chamber is stating is
attendance, physical attendance can be the norm. And any exception to that must be
to the extent strictly required. So what, what is that? Now, for individuals like my

friend Mr Sang, he made submissions once to go to a graduation of his child. That's
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a 134ter situation.

But what the Assembly of States Parties has effectively said is the duties of a head of
state and a deputy head of state, because they were looking at the situation of, in very
clear terms looking at context that the Kenya situation had brought to the front, the
situation of a president and a deputy president seeking to cooperate with the Court
and balance their constitutional responsibilities with the obligations to this, to this
Court.

What the ASP did is to find and to clarify that in circumstances where an individual
occupies or has a mandate to discharge responsibilities of an extraordinary nature,
effectively, excusal for that period, for the duration that individual holds that office is
strictly required. It is strictly required and --

PRESIDING JUDGE EBOE-OSU]JI: Mr Khan, we'll leave it there on the main
arguments on your first argument. We will move to the second issue.

Mr Kigen-Katwa, I know you want to speak, but let's see if we can get you in on the
second leg of the debate.

Mr Khan, can you now address your addendum?

MR KHAN: Your Honour, the addendum issues is straightforward, and, in fact, it is
linked to the substantive argument. The deputy president does not play a cameo
role under the constitution of Kenya. He's not an appendage. He can't be fired by
the president, unlike cabinet secretaries and the rest. The only two individuals in
Kenya --

PRESIDING JUDGE EBOE-OSUJI:  Or his private assistant.

MR KHAN: Indeed, indeed, or his secretary. The only two individuals in Kenya
that have a democratic mandate by the people of Kenya in free and fair elections is

the president and deputy president. And, your Honour, it would be churlish in our
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respectful submissions to somehow dilute the responsibilities and the functions of
that office simply because it may appear that it would give some succour to an
argument that would require that individual's attendance before this Court,
physically at all times, and I'm sure that's not going to be the case.

Your Honour, those responsibilities are very clear, but your Honour, as has been
made clear in the addendum and other filings, that part of Africa, that part of our
world has some unique problems at the moment. And the president at the moment
as we speak is in Angola discussing as we say in the addendum very important issues.
We know there are problems and difficulties and challenges in South Sudan. We
know that there are difficulties in the Democratic Republic of -- sorry -- in the Central
African Republic and elsewhere.

And the more that the president is focusing on regional security, and, of course,
national security depends upon that, the more functions are delegated, the greater the
burden of responsibility that is on Mr Ruto's shoulders to discharge.

Your Honours, because the president at the moment is in Angola for this important
meeting, including very important African leaders in the region, people like Mary
Robinson is there, the United Nations and all the rest of it, the president cannot -- the
deputy president is requesting to be excused at the very least until Monday.

The first aspect of our prayer is that, if possible, the Bench was so able, we would very
much appreciate and be most grateful for an oral ruling today on the substantive
motion, albeit that written reasons perhaps would follow. But if for any reason that
the Bench was not minded to give an oral decision on the substantive motion today,
at the very least what we would humbly request is the most anxious consideration be
given to our prayer that Mr Ruto be excused at least until Monday so the president

can come back to Kenya from his efforts at assisting and facilitating regional peace
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and security, and that will allow his return to Kenya will allow the deputy to travel to
the Court.

Your Honour, that's our request. I think it's in those simple terms. I'm grateful.
PRESIDING JUDGE EBOE-OSUJI: Mr Steynberg, you will speak to that, of course.
MR STEYNBERG: Your Honours, my understanding is that this request is made
under Article 63(1) and not under Rule 134quater. My only observation is that it
appears that my learned friend has not addressed all of the requisite elements set out
by the Appeals Chamber, and particularly he's not addressed the possibility of
alternative measures. He's not addressed the subject matter of the hearings, which
in this case --

PRESIDING JUDGE EBOE-OSU]JI:  Why do you understand that it's not under
134quater? We now have 134quater that's been upgraded immediately, isn't it, upon
adoption by the ASP?

MR STEYNBERG: I'm sorry. Isee perhaps my -- perhapsIam misreadingit. I see
my learned friend seems to be indicating that he did intend to bring it under
134quater. Well, in that case I would --

MR KHAN: I expressly stated in the body of the application, it's expressed in
addendum, and the power is expressly stated as under 134quater.

PRESIDING JUDGE EBOE-OSU]JI:  Fair enough.

MR STEYNBERG: Then I misapprehended, and I apologise for that. But then I
would add to my list he's also failed to address the issue of interests of justice which
arise -- raised by Rule 134quater. And indeed --

PRESIDING JUDGE EBOE-OSU]JIL:  But he says it's about, that it is regional security --
MR STEYNBERG: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  -- that leads to national security issues. Do
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those not --

MR STEYNBERG: That goes to the issue of whether or not his extraordinary duties,
et cetera. He's spoken as to the extraordinary duties of the president. And I
understand that the argument would go that because the president's duties are
extraordinary, therefore, the presence of Mr Ruto in Kenya to deputise for the
president would also be extraordinary.

Your Honours, the Prosecution doesn't take a strong position on this, other than to
observe that it does not appear to the Prosecution that my learned friend has properly
motivated his requests in this regard. We are gratified that it is extremely limited, so
at least to the extent that it is limited to what is strictly required has been met. For
the rest of the matters, noting what we say are the deficiencies in the application, we
leave the matter in the hands of the Court.

PRESIDING JUDGE EBOE-OSU]JIL:  Just though you're not necessarily opposing the
application, is that it?

MR STEYNBERG: The Court will bear with me for one moment, please.

We leave it in the hands of the Court.

Your Honour, if I may, while I'm on my feet, just one matter I omitted to correct, and
that was with respect to my learned friend's suggestion that the Prosecution's
argument under 21(3) was raised for the first time today. I would just draw your
Honours' attention to our appeal brief, that is filing number 83(1) where at paragraph
36 we do specifically refer to Article 23(1) and its interrelation with Article 27.
PRESIDING JUDGE EBOE-OSUJI: Mr Narantsetseg.

MR NARANTSETSEG: Your Honour, we appreciate this chance to make our
contribution, your Honour. In our view, your Honour, the proper course should

have been that the Ruto Defence -- we believe that Ruto should have filed this
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addendum as a separate request, but because it's filed as an addendum to the
previous main request, we would have to treat these two requests together as one.
Your Honour, in general, we would oppose as I have made argument on it, we would
oppose the main request, which requires through the addendum and the issues are
raised in the addendum, we would still remain within the spirit of our written
submission, your Honour, and we would leave it to your hands. That's all, your
Honour. Thank you.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Now, Mr Kigen-Katwa, how much time do you think you will need? Now, we want
to try and take in the other matters left that indicated to the extent possible, and we've
got 30 minutes left.

MR KIGEN-KATWA: Could I request of Mr President for approximately seven
minutes?

PRESIDING JUDGE EBOE-OSUJI:  Please proceed.

MR KIGEN-KATWA: Mr President, the words of 134quater used the words that
"The individual is entitled to seek excusal if he is mandated to fulfil extraordinary
public duties at the national ..." -- "... at the highest national office."

Your Honours, we submit that Mr Ruto's request, both the principal request and the
supplemental request, the addendum rather, Mr President and your Honours, fulfil
this criteria.

Mr President, the use of the word "mandated" must have contemplated the possibility
that the person has been conferred those duties by people other than himself, that he
has not conferred it upon himself, and that he's not seeking it for himself.

The use of the word "extraordinary," your Honours, must have been intended to

anticipate a situation where the service or the purpose that the individual is serving is
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"at the highest," and those words are also used, "at the highest national level."

Mr President, the Appeal Chamber itself used the words in its decision that the
president and the deputy president "are the principal members of the national
executive of the Kenyan Republic."

The Prosecution in their argument attempted to emphasise or to allege that there does
exist a distinction between the office of the president and the office of the deputy
president. Now, that is an argument that was already presented both to this
Chamber and to the Appeal, to the Appeal Chamber. And when the Appeal
Chamber used the words that the president and the deputy president "are the
principal members of the national executive of the Kenyan Republic," their intention
can be read to be consistent with the use, the words used in the Rule 134quater in
saying "the highest office."

And, your Honours, I would submit that if the intention was to place the

president -- the deputy president below the level of the president in the intentions of
the Article and the Rules, then the words that have been used by the Appeal Chamber
would have been that the president and the deputy president "are the principal and
the deputy principal of the national executive."

To the extent, therefore, that the Appeal Chamber identified the two of them as
occupying the highest level of the executive, we submit the Article 134 is adequate
criteria to use to grant excusal to Mr Ruto.

Arguments were made that the Kenyan constitution makes the deputy

president -- that the functions of the deputy president depends on whether or not the
president has already assigned him any functions.

Your Honours, it is acknowledged that Article 147(2) of the Kenyan constitution says

that the deputy president will serve such functions and such assignments as the
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president may have given him.

The arguments made by --

PRESIDING JUDGE EBOE-OSU]JIL:  Are you reading from a political text you can
read out so we --

MR KIGEN-KATWA: Yes, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  The text of the constitutional provision.

MR KIGEN-KATWA: The Kenyan constitution, yes, Mr --

PRESIDING JUDGE EBOE-OSUJI:  Yes. That says -- we would like to hear the
precise text.

MR KIGEN-KATWA: Yes, Mr President. The precise words used by Article 147(2)
is that "The deputy president shall perform the functions conferred by this
constitution and any other functions that the president ..." -- "... any other functions of
the president as the president may assign."

And the two arguments I wish to make on that point, your Honours, is first of all,
there is an acknowledgment that the office of the deputy president in itself has some
functions, and that is why that subsection says that the deputy president shall
perform the functions conferred by this constitution, meaning that there are some
functions which have been conferred on the deputy president.

The second part of that provision or that article is to the effect that any other functions
of the president as the president may assign.

So that there are two distinct roles that he has. One is such roles as has been
assigned to him as the deputy and the second set are such roles as the president may
assign to him.

And so, your Honours, the arguments that there need to have been demonstrated that

the president has specifically assigned some certain roles, the deputy president need
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to have been provided before that section can be enjoyed by Mr -- by Mr Ruto.

That's not, that's not -- it's not supported by that subsection of the -- of the article,

Mr President and your Honours.

PRESIDING JUDGE EBOE-OSU]JI:  Is there anything -- is there any distinction
between the concept of performing the functions of the president that the president
assigns, as a notion, versus performing any other function that the president assigns
that may not necessarily be the functions of the president?

MR KIGEN-KATWA: Mr President, Mr President and your Honours, looking at the
words used by Article 147(2), it must be acknowledged that there is that distinction,
that there are such roles as the deputy president himself has to discharge by reason of
being the deputy president --

PRESIDING JUDGE EBOE-OSUJI:  That's, that's not what I'm talking about now.

So that is settled. You've indicated in the readings that the constitution says duties
assigned by the constitution. And then the second limb also says something, and
that is, if you can read that again.

MR KIGEN-KATWA: Yes, Mr President. Mr President, the words used are that,
"The deputy president shall perform the functions conferred by this constitution," and
that's not in issue. The second part of it is, "... any other functions of the president as
the president may assign."

And the explanation, probably I'll come back to your question, Mr President, is the
explanation of that according to my understanding is that there are some functions
which the president is supposed to discharge. However, from time to time it may
become necessary for him to ask his deputy to assist him in delivering those, in
discharging those functions.

PRESIDING JUDGE EBOE-OSU]JI: Those would also be constitutional functions of
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the president that a president assigns --

MR KIGEN-KATWA: Yes, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  -- to the deputy president?

MR KIGEN-KATWA: Yes. Yes, that's our argument. And Mr President, in -- Mr
Khan has already argued that that side of the world has challenges as itis. Some of
the challenges which have been acknowledged even in this Court is the issue of the
Westgate.

If it were to be said that this Chamber has to be satisfied at every instance that the
president has delegated these or these other functions to the deputy, it would be very
difficult, Mr President, because issues arise as matters of emergency. There is also
no protocol that has been defined that the functions that the deputy president has to
discharge have to be delegated to him in writing by the president.

And so I would argue that the reasonable understanding that should be given to this
subsection 2 of the article is that it is possible in their relationship that the president
can delegate some of the functions to the deputy president, and even for security
reasons it may not be known to third parties including this Court and that it is good
enough to acknowledge that, in fact, the president has that option constitutionally to
delegate it to the deputy and that the deputy is obligated to discharge those functions
when they're delegated to him.

Mr President, I would also like to argue that when the victims and the Prosecution
argue that the excusal should be more in terms of the exception than the norm, then it
means there was no purpose and no reason to have enacted 134quater.

And your Honours, when the words were used by the state parties that excusal is
allowed where the individual applying is mandated to fulfil extraordinary public

duties at the highest level, it must be understood, your Honours, in my submissions
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as being a certain state of things. It is a static situation. So that the moment it is
satisfied that the office of such individual is, number one, at the highest level, number
two, is extraordinary, and number 3, is founded on a mandate given to them, the
moment all those three criterias are satisfied I submit, your Honours, then excusal
should be allowed and should not be allowed from moment to moment.

The intention of Article 134quater in my submissions was not to contemplate an event.
It is a static state of situation. And therefore I submit, your Honours, that if it were
to be said that the deputy president should not be excused, then it requires first of all
to be determined in your decision coming to that conclusion that, number one, his
office is not mandated, number two, his office, his functions are not extraordinary,
and number three, that his office is not the highest office.

However, if you come to the conclusion that all the three criteria exist, and if you
come to the conclusion that he has a certain term of office as defined in the Kenyan
constitution and as must have been contemplated by the ASP, then we submit that the
excusal should be the norm, the excusal from attendance, and the attendance, the
exception subject to the criteria that has already been defined in 134quater subsection
2 being the instances in the trial.

Mr President and your Honours, we submit that the only other two criteria that you
need to satisfy yourselves to give Mr Ruto the excusal is, number one, whether he has
given you the necessary waiver that he will not complain if the proceedings are
conducted in his absence, and lastly, that he himself, both in his previous conduct and
in any other prescription you give him, he will submit himself to the control of this
Court.

If it is satisfied that Mr Ruto has complied with all your conditions previously and

complies with whatever conditions you give in future, then we submit, Mr President
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and your Honours, that it is only fair that you afford him the excusal and give
meaning to the intentions of the 134quater. MTr President and your Honours, thank
you very much. Those are our submissions.

Mr President, could I say one last thing? Mr Sang has been extensively referred to in
these proceedings both in terms of whether he's been discriminated and in terms of
whether he is prejudiced by this, by the excusal of Mr Ruto.

Mr Sang both as the co-accused of Mr Ruto and also as a Kenyan citizen wants to be
clear, unequivocally, that he has no problem with Mr Ruto being excused as his
co-accused, and he's happy to have Mr Ruto excused to discharge the mandate of the
deputy president that amongst the 40 million Kenyans he give to Mr Ruto. Thank
you, Mr President and your Honours.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSUJI: = We will issue our oral ruling.

Defence counsel for Mr Ruto had presented a request to the Chamber dated 16
December 2013, and by subsequent filing of 14 January 2014 they added further
request modifying the earlier one. The purpose of both filings is to request the
excusal of Mr Ruto from continuous presence at trial pursuant to the new rule
adopted by the Assembly of States Parties, Rule 134quater.

The Prosecution and the victims counsel oppose the main request as insufficiently
motivated. The Prosecution and victims counsel take no issue as to the addendum
request.

Counsel for Mr Sang did not file a written submission but in his oral submission
supported the request by the Ruto Defence and made it clear that Mr Sang, Mr Sang

does not consider that his being discriminated against if the request was granted to
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Mr Ruto.

The Chamber has considered the request. This Chamber hereby conditionally
excuses Mr Ruto from continuous presence at trial on the following conditions: As
indicated in the new Rule 134 including quater, a waiver -- a waiver must be filed.
That's one condition.

The further conditions are these: Mr Ruto must be physically present in the
courtroom for the following hearings: (1) the entirety of the closing statements of all
parties and participants in the case; (2) when victims present their views and concerns
in person; (3) the entirety of the delivery of the judgment in the case; (4) the entirety of
the sentencing hearing, if applicable; (5) the entirety of the sentencing, if applicable; (6)
the entirety of the victim impact hearings, if applicable; (7) the entirety of the
reparation hearings, if applicable; (8) the first five days of hearing starting after a
judicial recess as set out in regulation 19bis of the regulations of the Court; and (9) any
other attendance directed by the Chamber either proprio motu or other request of a
party or participant as decided by the Chamber.

The Chamber considers that the attendance of Mr Ruto pursuant to the requirement
indicated in condition number (8), being attendance at the first five days of hearing
starting after a judicial recess, will require him to be present for today's hearing and
the next -- sorry, starting tomorrow and the next five days.

However, in view of the need for Mr Ruto to deputise for the president of the
Republic of Kenya during his absence from the country from 16 January 2014, Mr
Ruto is excused from present -- from presence at trial on 16 and 17 January 2014.

Mr Ruto shall, however, be present for the remainder of the period indicated under
condition number (8).

The fuller reasons for the oral decision will be issued in due course. That is the oral
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ruling on the requests.

We have five minutes left on the clock for the scheduled hearing today. We will be
adjourning now. We know we have other matters to take up. We will reconvene
tomorrow morning at 9.30.

MR KHAN:  Mr President, your Honours, can I just check then, the Court's ruling is
that Monday, Tuesday, Wednesday of next week Mr Ruto is required to be present, is
that it?

PRESIDING JUDGE EBOE-OSUJI:  That would be the case if that comes to five days.
MR KHAN: Yes, two days excusal and three days of next week?

PRESIDING JUDGE EBOE-OSU]JI: That's correct.

MR KHAN: I'm most grateful, thank you.

PRESIDING JUDGE EBOE-OSUJI:  The proceedings will be adjourned now.

THE COURT USHER: All rise.

(The status conference ends in open session at 5.54 p.m.)
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