
Status Conference (Open Session) ICC-01/09-01/11

09.09.2013 Page 1

International Criminal Court1

Trial Chamber V(a) - Courtroom 12

Situation:  Republic of Kenya3

In the case of The Prosecutor v. William Samoei Ruto4

and Joshua Arap Sang - ICC-01/09-01/115

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia and Judge Robert6

Fremr7

Status Conference8

Monday, 9 September 20139

(The hearing starts in open session at 11.04 a.m.)10

THE COURT USHER:  All rise.11

The International Criminal Court is now in session.12

Please be seated.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.14

Court officer, if you can call the matter, please.15

THE COURT OFFICER:  Good morning.  Situation in the Republic of Kenya, in the16

case of The Prosecutor versus William Samoei Ruto and Joshua Arap Sang, case17

number ICC-01/09-01/11, and for the record we are in open session.18

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.19

Appearances, please.20

MR STEYNBERG:  Mr President, your Honours.  I appear for the Prosecution,21

Anton Steynberg, and with me, Cynthia Tai, Ade Omofade, Lucio Garcia,22

Lara Renton, and Grace Goh.23

PRESIDING JUDGE EBOE-OSUJI:  Thank you.24

Defence?25
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MR KHAN:  Good morning, Mr President, your Honours.  William Ruto is1

represented by David Hooper of Queen's Counsel, Mr Essa Faal, Shyamala Alagendra,2

Venkateswari Alagendra, Leigh Lawrie and Ms Jaya Anil Kumar.  Your Honours,3

my name is Karim Khan.4

MR KIGEN-KATWA:   Sorry, your Honours.  Mr Sang is represented by Judy5

Mionki, case manager; Logan Hambrick, legal assistant; Caroline Buisman, associate6

counsel.  My name is Katwa Kigen, counsel, and I'm assisted by Joel Bosek and7

Philemon Koech.  Thank you.8

PRESIDING JUDGE EBOE-OSUJI:  Thank you.9

Victims' counsel?10

MR NDERITU:  May it please the President and your Honours.  I am11

Wilfred Nderitu, Legal Representative for Victims.  I am assisted by12

Mr Orchlon Narantsetseg from the OPCV and also by Ms Carolin Herzig, my case13

manager.  Thank you.14

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much, Mr Nderitu, and welcome15

to the courtroom.  This is your first appearance?16

MR NDERITU:  Yes, it is, your Honour.17

PRESIDING JUDGE EBOE-OSUJI:   Thank you.18

The status conference today is the last scheduled in the series of status conferences we19

have been having in this case ahead of the commencement of the trial.20

In today's status conference we will be dealing with the matters that I will outline21

now.  We will take up the matter of the Prosecution's application for variation of22

time limit for disclosure of the identities of two new witnesses, following the decision23

of the Chamber dated 3 September, 2013.  That will be the first item we will deal24

with.25
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The second item would be the matter of the application from the Ruto Defence for1

leave to appeal the decision of 3 September 2013, which granted the Prosecution the2

leave to add the two new witnesses indicated earlier.3

The third item would be the matter of the use of visual aids in opening statements.4

We will also deal as a fourth item the sitting schedule for trial.5

Number five would be any matter relating to the commencement of trial.6

Number six would be -- we will touch on the matter of Regulation 55(2), pending7

application by the Prosecution.8

The seventh item would be the Defence's Application for Reconsideration of Witness9

Preparation Decision.  And finally, we will take on any other matter.10

That is the order in which we intend to proceed today, so that takes us11

to -- immediately to item number one, the Prosecution's application for a variation of12

time limits for the disclosure of identities of two new witnesses following a decision13

of 3 September 2013, filed by the Prosecution on 6 September 2013 - that is last14

Friday - in document number 914-Conf.15

By way of introduction, I should say that on 3 September, as indicated earlier, the16

Chamber granted Prosecution leave to add two new witnesses to their witness list,17

and that grant was made pursuant to the Prosecution's application for that leave.  In18

that decision, the Chamber required the Prosecutor or the Prosecution to disclose the19

identities of the two new witnesses to the Defence by the dead-line of 12 noon on20

Monday, 9 September 2013; that is, today.21

The very next day, on 4 September 2013, the Defence filed an application for leave to22

appeal that decision of 3 September.  On the afternoon of last Friday, that is 623

September 2013, the Chamber was seized of a confidential Prosecution request for24

variation of time to disclose the identities of the two new witnesses whom the25
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Chamber had granted the Prosecution leave to add to their witness list.  By their1

application, the Prosecution now seeks to delay disclosure to the Defence of the2

identities of those two new witnesses, and further to delay the notification to the3

Defence of the ex parte filings in which the Prosecution requested the addition of4

these two witnesses to their list.5

We will be taking limited submissions on this matter.  It will be a two-minute time,6

so I'm announcing it ahead of time now, a two-minute time-limit for submissions.7

Now, the basis of the Prosecution's request is indicated as the need to protect the8

identities of the two new witnesses, given the eventual possibility that the Trial9

Chamber may grant the pending Defence request for leave to appeal the decision and10

upon the further eventuality - eventual possibility, I may say - that the11

Appeals Chamber may reverse that decision of 3 September 2013, if leave to appeal is12

granted.13

The question is this, and this is the question on which we seek limited submissions:14

Assuming, Prosecutor, the materialisation of those two eventual possibilities and that15

the two witnesses do not end up indeed testifying after disclosure of their identities as16

ordered, what greater prejudice will result as regards those two witnesses in17

comparison to another witness whose identity - a protected witness, I might18

say - whose identity would have been disclosed to the Defence but that witness19

proceeds to complete his or her testimony in the normal course of events?  Two20

minutes.21

MR STEYNBERG:  Thank you, Mr President, your Honours.22

The short answer is that there would be no greater prejudice to that witness than to23

any witness who testifies in these proceedings and whose identity is disclosed to the24

Defence, the difference being that the necessity of the disclosure of witnesses who25
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testify is demanded by the Defence's right to disclosure and right to prepare.1

The Prosecution's submission is that the disclosure of the identity of persons who turn2

out not to be witnesses is unnecessary and places witnesses at the same risk as other3

witnesses for no reason, simply because if the Appeals Chamber upholds the appeal4

and obviously, if your Honours grant leave to appeal as the preliminary step then the5

evidence contained in those statements is not, in the Prosecution's submission,6

evidence to which the Defence would be entitled and the disclosure of their identities7

and the assumption -- consequential assumption of protective duties towards those8

witnesses by the Court would be essentially in vain.9

I think I still have about 30 seconds left, and I would just like to point out, your10

Honours, that one of the things -- one matter the Prosecution omitted to deal with in11

its filing was the issue of the notification of the ex parte version of the filings to the12

Defence.  On reviewing these filings, it appears that the redactions contained in the13

redacted version were not simply based on the need to protect the identity of these14

two witnesses, but there were further redactions that were, for instance, to15

information relating to Witness 613's location; information which may compromise16

the identity of the withdrawn Witness 534; and certain references to the contents of17

other ex parte decisions of this Chamber, that even once the identity of these two18

witnesses as disclosed would still require ongoing redaction.19

So, for those reasons, your Honours, the Prosecution requests a variation of the20

decision to the effect that rather than disclosing the entire ex parte filings, the21

Prosecution should be permitted to file lesser redacted versions, redacting only those22

portions to which I have referred that do not relate to the protection of identity of23

these two witnesses.  I think my two minutes is now up.24

PRESIDING JUDGE EBOE-OSUJI:  It was up a few seconds ago.25
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MR STEYNBERG:  Thank you, your Honours.1

PRESIDING JUDGE EBOE-OSUJI:  The question then is that you are varying your2

application.  You've made a standing application to vary the existing one; is that it?3

MR STEYNBERG:  Indeed, I would request orally this morning to -- for the Court to4

vary its decision to the extent to allow us to file a lesser redacted version of our filings,5

a fourth and fifth request, rather than to simply notify the ex parte filings to the6

Defence and to the parties.7

PRESIDING JUDGE EBOE-OSUJI:  Thank you.8

I turn the microphone to the Defence counsel.9

MR KHAN:  I'm grateful, Mr President, your Honours.10

PRESIDING JUDGE EBOE-OSUJI:  Two minutes, Mr Khan.11

MR KHAN:  Your Honour, we say that the issue of the leave to appeal should have12

no bearing on the order of the Trial Chamber.  What the Prosecution patently fail to13

understand, in our regrettable submission, are the contours and responsibilities that14

rest upon that office pursuant to other provisions of the Statute, including Rule 77.15

By any -- on any analysis, on any view, whether or not a witness is going to be called16

as an incriminatory witness, evidence that the Prosecution have that may be material17

to the preparation of the Defence must be disclosed.18

Your Honour, these provisions are not a licence for the Prosecution to withhold19

evidence and only disclose it if it is -- if it supports their case and is incriminatory and20

yet to keep it under wraps if it is exculpatory or otherwise will help inform Defence21

preparations or the Defence understanding of the case that the Defence have to meet.22

Your Honour, the argument put forward by the Prosecution of unnecessary relocation23

is a red herring.  Firstly, there's no reason in law or practice or principle, we say, for24

the Prosecution to say individuals should be relocated only in the event that they25
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become Prosecution witnesses. They have an independent obligation under1

Article 54 to look at exculpatory evidence as well.  So relocation can't be confined2

only to material that's incriminatory and not evidence that is otherwise material to the3

preparation of the defence.4

Your Honour, the other aspect, the Prosecution can't have it both ways.  In response5

to previous filings, we had -- there'd been a complaint about allegations that were6

being bandied about with abandon.  My learned friend very properly and7

courteously said -- reassured all parties and the Bench that the Prosecution have no8

concerns regarding the conduct of this Defence team.  We're not asking for9

disclosure to the public at large; we're asking disclosure to a Defence team that the10

Prosecution themselves say they have confidence and not committing -- engaged in11

any foul play.  In those circumstances, your Honours, we say that the application12

should be rejected.13

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much, Mr Khan.14

Mr Kigen-Katwa?15

MR KIGEN-KATWA:  On our part, your Honours we rely on the provisions of16

Rule 76 and maintain that we will suffer prejudice if the names of these witnesses are17

not disclosed prior to the hearing date.  So, whatever nature and approach is given18

to this matter, we would want the disclosure to be given ahead of the date of trial so19

that we are able to investigate and apply the results of those investigations in the20

course of the trial, right from the first witness.  Thank you, your Honour.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.22

Mr Nderitu, do you have submissions in this regard?23

MR NDERITU:  Yes.  Thank you, Mr President, your Honours.24

Just very briefly, I do share the submissions from my colleague, Mr Steynberg, with25
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regard to there not being any greater prejudice to such witnesses as to any witness1

who testifies, and I would only want to limit myself to say that at this point in time it2

is not known whether the two intended witnesses will be dual-status witnesses or not3

and therefore I share only to the extent that they may be of relevance to my mandate.4

Thank you.5

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.6

The Chamber will rise for five minutes and we will reconvene.7

(Recess taken at 11.22 a.m.)8

(Upon resuming in open session at 11.29 a.m.)9

THE COURT USHER: All rise.  Please be seated.10

PRESIDING JUDGE EBOE-OSUJI:  The Chamber will now render its ruling on that11

application.12

On the afternoon of last Friday, 6 September 2013, the Chamber was seized of a13

confidential Prosecution request for variation of time to disclose identities of the two14

new witnesses whom the Chamber had granted the Prosecution leave to add to their15

witness list.16

That leave was granted in the Chamber's decision of 3 September 2013.  In that17

decision, the Chamber required the Prosecution to disclose the identities of the two18

new witnesses by 12 noon today.19

By their application filed last Friday, the Prosecution now seeks to delay disclosure to20

the Defence of the identities of those two new witnesses and to delay the notification21

to the Defence of the ex parte filings in which the Prosecution requested the addition22

of these witnesses to the witness list.  The Defence need not respond further to this23

application beside what was submitted upon earlier in the morning.24

The Prosecution's reasons for their request for delayed disclosure are premised on the25
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eventual possibility that the Chamber may grant the pending Defence application for1

leave to appeal the Chamber's decision of 3 September 2013 and, further, the eventual2

possibility that the Appeals Chamber may overturn that decision if the Trial Chamber3

grants leave to appeal.4

For one thing, the speculative nature of these eventual possibilities are in the5

Chamber's view an unsatisfactory basis to grant the Prosecution application in light of6

a trial that is scheduled to commence tomorrow.7

Moreover, the equities of the matter place a heavier weight of prejudice on the8

Defence if the Prosecution's application is granted than would be the case if the9

application is rejected.10

In particular, the Chamber's decision to grant the Prosecution the leave in the first11

place to add the two new witnesses was based in an important way on the12

consideration that disclosure of their identities to the Defence by 9 September 2013,13

that is today, would give the Defence a relatively fair opportunity in the14

circumstances to carry out additional investigations prior to the testimony of these15

witnesses.16

If the Chamber at this stage were to allow the Prosecution to withhold the identities of17

the two witnesses, pending the possible or the possibility of any decision of the18

Appeals Chamber, it would mean that the Prosecution would only disclose the19

identities of the witnesses in some months' time.  This would negate an important20

consideration in granting the Prosecution's leave -- the Prosecution leave to add the21

two new witnesses to their list.22

What is more, the Prosecution has admitted that no greater prejudice would be23

occasioned the Prosecution or the witnesses if the disclosure is made by 12 noon24

today.25
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That would be the case were the Appeals Chamber eventually to overturn the1

Chamber's decision of 3 September 2013, that is to say increased prejudice is not2

engaged as regards a witness whose identity is disclosed to the Defence and the3

witness does not testify as expected due to the operation of an Appeals Chamber4

decision in comparison to a witness whose identity is disclosed to the Defence and the5

witness does testify in the case as expected.6

For the foregoing reasons, the Chamber rejects the Prosecution's application.7

As regards the varied application made standing up this morning, the Chamber notes8

that in its decision of 3 September 2013 the Chamber had invited the Prosecution to9

make any application for further redactions that it saw fit to make.  The Chamber10

takes it that what was done standing up was a fulfilment of that invitation to the11

accused -- to the Prosecution and the matter would then be governed by the standing12

protocol on redactions.13

As the request is rejected, the Prosecution is to disclose the identities of the two14

witnesses and notify the Prosecution's related ex parte filings to the Defence by noon15

today as ordered by the Chamber in the decision of 3 September 2013.16

That concludes the Chamber's ruling on the matter.17

MR STEYNBERG: As the Chamber pleases, Mr President.18

There is the logistical issue, of course, that the persons who will be involved in that19

disclosure are sitting here in court.  We could do the disclosure during the lunch20

break, or if it's all the same to the Defence we could do the disclosure immediately21

after the finalisation of this status conference, but perhaps I could ask my learned22

friends to indicate which would be more convenient to them?23

MR KHAN:  Your Honour, if we finish by 12 o'clock, by 12 o'clock.  If we are not24

finished, then when we come out of court if it's ready that will be fine.25
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PRESIDING JUDGE EBOE-OSUJI:  So it will be then.1

MR STEYNBERG:  As the Court pleases.2

PRESIDING JUDGE EBOE-OSUJI:  I understand that there is a matter, something3

else outside the courtroom, that the parties would need to attend to at a time?4

MR KHAN:  Indeed, your Honour, there is a press conference that we were asked to5

attend.  I think all parties, the Prosecution, the Registry and for once the Defence6

were also invited to attend.  I understand it's at -- I think it's at 2 p.m. because it's7

changed a few times.  I stand to be corrected.  I will try to verify it.8

PRESIDING JUDGE EBOE-OSUJI:  At 2 p.m.?9

MR KHAN:  I understand that's correct.  No, your Honours, bear with me one10

moment.  I think we're wrong.11

Your Honour, it's at 12 noon the press conference.  I'm grateful.12

PRESIDING JUDGE EBOE-OSUJI:  That's what we thought, but okay.13

MR KHAN:  Thank you.14

PRESIDING JUDGE EBOE-OSUJI:  Well, we must make best use of the time we have15

until then and move on with the other matter on the agenda.16

The next item to take up now would be the matter of the Defence application for leave17

to appeal the decision of 3 September 2013, to which reference has been made so far in18

our proceedings this morning.19

The Chamber will now take an all parties' submissions on this matter.  I note that the20

Defence's application contained three prayers, the main one of course being the leave21

to appeal the decision; the second prayer is a request for adjournment for four weeks22

either following the opening statement or opening statements of the parties in this23

case tomorrow, or after the first two witnesses have testified; and the third prayer is a24

request to shorten the dead-line for response.25
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The third prayer has been overtaken by events, because by a Chamber decision of 51

September the parties were directed to make their submissions orally in court today.2

So I will now take submissions from the parties.  The Defence will -- I will give the3

Defence - the Ruto Defence, that is - five minutes to recap or update their motion,4

since we have it already in writing and there is no need for you to repeat everything5

you have said.  We have the submissions in writing.6

MR KHAN:  I'm grateful, Mr President, your Honours.7

I think we can rest on our written submissions and, with your leave, respond to8

anything raised by the other party -- by the Prosecution, or the victims' representative9

today.10

PRESIDING JUDGE EBOE-OSUJI:  That's a fair way to proceed.11

Now I turn to the Prosecution and the other participants in the case.  Mr Prosecutor,12

approximately how much time do you need to make your submissions?13

MR STEYNBERG:  Your Honours, I would expect that ten to 15 minutes would14

suffice.15

PRESIDING JUDGE EBOE-OSUJI:  And, Mr Kigen-Katwa, you?16

MR KIGEN-KATWA:  Your Honours, about seven to ten minutes.17

PRESIDING JUDGE EBOE-OSUJI:  Mr Nderitu, do you -- can you give me an idea of18

how much time you will need to address this matter?19

MR NDERITU:  At most, four to five minutes.20

PRESIDING JUDGE EBOE-OSUJI:  Well, all the times indications are within what we21

thought would be the case.22

So, Mr Prosecutor, you have the floor now.23

MR STEYNBERG:  Thank you, Mr President.24

The Prosecution opposes the Defence application for leave to appeal on two main25
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grounds:  Firstly the two issues identified by the Defence in the Prosecution's1

submission do not arise out of the impugned decision and, secondly, the two issues2

do not meet the criteria for leave to appeal under Article 82(1)(d).3

Turning to the first issue, the first issue is whether the Trial Chamber erred in4

authorising the addition of these two witnesses to the Prosecution's list of witnesses5

by failing to assess whether any replacement for the evidence of P-534 is required and,6

secondly, whether the evidence of P-604 and P-613 actually replace the evidence of7

Witness 534.8

In the Prosecution's submission, this issue is based on the flawed assumption that the9

Trial Chamber failed to assess whether any replacement of the evidence was10

necessary and whether the evidence tendered now in fact replaces it.11

The assumption is flawed for the following reasons:  Simply because the Chamber12

did not explicitly state that the evidence of these witnesses serves to replace 534 does13

not mean that they failed to consider this.  Indeed, in the Prosecution's submission it14

is implicit in the Chamber's decision that they did so.15

For instance, in paragraph 19 of the impugned decision, the Chamber refers to the16

similarity in the subject matter of the potential testimony of Witness 534 and17

Witnesses 604 and 613.  The Chamber also took note of the Prosecution's18

submissions that 604 will help to replace the evidence proffered by 534 and that the19

Prosecution is only replacing one source of information with another and20

further -- and similar submissions made relating to Witness 613.  Moreover, the21

Chamber specifically took note of the arguments of the Ruto Defence to the contrary.22

It is implicit in the Chamber's subsequent analysis of the decision, your Honours, that23

it accepted the Prosecution's submission and rejected that of the Defence.24

It is significant, your Honours, that the Chamber has the unredacted statements of25
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both the new witnesses and of the replaced witness before them, and a mere reading1

of these statements in the submission of the Prosecution will amply demonstrate that2

their subject matters overlap considerably and that the two new witnesses adequately3

replace the old witness.4

As for the necessity to replace 534, the Defence once again presumes that the5

Chamber failed to -- that the Chamber's failure to explicitly deal with this meant that6

they did not consider it.7

Once again this assumption is misplaced, your Honours, and the Chamber has8

already had previous occasion, the Prosecution points out, to consider the importance9

of the evidence of Witness 534, and the reason why this is not dealt with explicitly is10

to be found in paragraph 28 of the impugned decision wherein the Chamber refers to11

the fact that it relied on certain ex parte submissions of the Prosecution.12

As a result, the Prosecution submits that the first issue is based entirely on a13

misrepresentation and misinterpretation of the decision, and for this reason alone the14

first issue should be rejected.15

The second issue, your Honours, also does not arise out of the decision.  It is also16

based on the assumption that the Chamber did not consider whether the Defence has17

a right to undertake investigations into the credibility of witnesses prior to the18

commencement of trial.19

However, in the Prosecution's submission, the Chamber explicitly considered this20

right.  It refers in paragraph 17 to the right of the accused to have adequate time and21

facilities for the preparation of its defence and addresses in paragraph 19 the necessity22

of avoiding prejudice to the Defence.23

Also at paragraph 19, the Chamber refers - or finds in fact - that an investigation into24

the credibility of the persons themselves, as opposed to the investigation of the25
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evidence that they would present, does not necessarily need to take place prior to the1

commencement of the trial.  This is the very issue which the Defence takes issue2

with.3

In the Prosecution's submission, therefore, what the Defence attempts to present as an4

issue amounts to nothing more than a disagreement with the conclusions of the5

Chamber in this regard.  In essence, what the Defence are saying is that the6

Chamber's decision was wrong.7

The case law of this Court, however, establishes that a mere disagreement is not8

sufficient to render an issue appealable, and for this reason too the Prosecution9

submits that this issue should be rejected.10

Turning then to the requirements for leave to appeal, the first submission of the11

Prosecution is that the issues identified do not significantly impact on the fairness of12

proceedings, and the Prosecution points out that the Chamber was alive to the13

potential prejudice which its decision may cause to the Defence and specifically put in14

place measures to mitigate that prejudice.15

In particular, it directed the Prosecution to call Witnesses 604 and 613 towards the16

end of its case.  As we know from the decision on the hours allocated to the17

Prosecution, it is estimated that that case may take up to seven months.  We know18

from past experience that during that occasion there will, no doubt, be several19

adjournments for recesses and for other reasons, and we submit that this -- or these20

provisions that the Chamber has taken adequately provide for any prejudice which21

may be suffered by the Defence.22

Secondly, the Chamber has ordered the Defence to disclose the identity of the23

witnesses; an order which it has repeated this morning and enforced this morning.24

Therefore the Prosecution submits that the issues do not impact on the fairness of the25
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proceedings, and any prejudice which might arise which has not already been1

adequately dealt with by the measures put in place by the Chamber may be2

addressed, in the Prosecution's submission, on a case-by-case basis as the trial3

proceeds.4

MR KHAN:  Your Honour, can I just correct the transcript?  My learned friend has5

stated that it's for the Defence to disclose the names of the Prosecution witnesses.6

This is one occasion where we haven't alerted the Prosecution to erroneous disclosure.7

We've had occasion in the past.  We don't know the names of these witnesses and of8

course it's just a misstatement by my learned friend, inadvertent though it is.9

Perhaps the transcript can be corrected accordingly?10

MR STEYNBERG:  Thank you.  I'm grateful.  I believe I used the word "Defence"11

instead of "Prosecution."  The Prosecution will disclose the identities of the witnesses12

today, as ordered.13

The Defence also speculates as to the possibility of further witnesses being added.14

That of course is a matter which will be addressed if and when such applications are15

made, but it does not affect the fairness of this decision, or the way in which this16

decision affects the fairness of the proceedings.17

Secondly, the Prosecution submits that the issues do not significantly impact on the18

expeditious conduct of proceedings.  While we do admit that replacing witnesses,19

especially at a late case, may result in some delays, we dispute that it will significantly20

affect the expeditious conduct of proceedings, with the emphasis being on21

"significant," bearing in mind the steps and the safeguards which the Chamber has22

already put in place to lessen any prejudice to the Defence.  I think that's all I need to23

say about that.24

Finally, the issues do not significantly affect the outcome of the trial. If during the25
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course of the proceedings it becomes clear that for one or other reason, which the1

Chamber was not aware of or hadn't taken into account, these witnesses should not2

have been included in the Prosecution's list of witnesses, it is always up to the3

Chamber up until the last minute to revisit this ruling and prevent the Prosecution4

from calling these witnesses, or even after they have testified the Chamber is at liberty,5

if good cause is shown, to simply disregard the evidence of these witnesses. So the6

mere inclusion of these witnesses in the Prosecution's submission does not7

significantly affect the outcome for the trial.8

And, finally, the Prosecution submits that the immediate resolution of both issues will9

not materially advance the proceedings.10

For those reasons, your Honours, the Prosecution submits that the application for11

leave to appeal should be dismissed.12

Your Honours, the second request of the Defence that the matter be adjourned for two13

weeks is a matter which perhaps might be better addressed under one of the later14

issues which the Chamber has flagged for discussion, such as the commencement of15

the trial.16

I can proceed to address it now, or it may be more convenient to deal with various17

matters which might affect the impact of the trial in one go, as it were.  I'm in your18

Honours' hands.19

PRESIDING JUDGE EBOE-OSUJI:  We prefer that you proceed now to address that20

issue --21

MR STEYNBERG:  As the Chamber pleases.22

PRESIDING JUDGE EBOE-OSUJI: -- mindful of the time.23

MR STEYNBERG:  Yes.24

The Defence seeks a one-month adjournment following the opening of the trial25
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proceedings, or alternatively following the first two Prosecution witnesses.  Firstly,1

the Prosecution notes the strange caveat in this request that the adjournment should2

only take place after opening statements.  The Defence does not explain why it3

specifically asks that the adjournment take place at this time.4

In the Prosecution's submission, it seems that the intention, however, is plain:  It is to5

ensure that the trial has started in order to limit the room for movement of the6

Prosecution to take any further remedial action to replace witnesses that might7

withdraw or to take other steps, whilst preserving for itself the opportunity to8

continue its own investigations.9

The Prosecution submits, your Honours, that if the Court is minded to grant the10

adjournment of the -- requested by the Ruto Defence, that that adjournment should11

take place before and not after the opening statements.12

As to the merits of the adjournment, the Prosecution submits that the Chamber has13

already considered and rejected this very same request.  In fact, in the Defence's14

response to the fourth and fifth - or it might have been one or the other, I don't recall15

as I stand here - in one of or both of the Prosecution's requests to add witnesses, it16

indicated that it would require a further three months or a three-month adjournment17

in order to prepare its case, and in the Decision 899 the Chamber specifically18

considered the prejudice occasioned by its decision and provided relief which it19

considered sufficiently counterbalanced any prejudice and obviated the need for any20

adjournment.21

So what the Prosecution -- what the Defence, I beg your pardon, is now essentially22

doing is asking the Chamber to reconsider its earlier decision, the only difference23

being that the period of the adjournment has shrunk from three months now to one24

month.  The Prosecution submits, however, that the Defence offers no new reasons25
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for this adjournment that have not already been considered by the Chamber and1

certainly does not put forward any reasons justifying reconsideration, bearing in2

mind the test for reconsideration, that it must establish the earlier decision to be3

manifestly incorrect or unsound.  So, for those reasons, I submit that the Defence's4

request for an immediate adjournment, whether before or after the opening5

proceedings, should be rejected.6

However, for reasons that the Prosecution will request to go into more details in7

private session, since they deal with witness-related issues, the Prosecution does not8

oppose the alternative relief requested, namely, the adjournment after the second or9

after the evidence of the first two witnesses has been presented, with certain caveats10

which the Prosecution would request to be able to return to at a later stage.11

I have submissions relating to witness-related problems which the Prosecution has12

experienced which I would prefer to deal with in private session and not in open13

session, and perhaps these matters - again, I'm in your Honours' hands - I can go into14

them now or it may be more appropriate to do that at a later stage.15

PRESIDING JUDGE EBOE-OSUJI:  For now, what -- for now, what you are saying is16

that your own preference coincides with the Defence's alternative request?17

MR STEYNBERG:  Indeed.  Even though we say that the basis on which their18

request is premised is incorrect in law, the Prosecution has experienced certain19

difficulties in securing the attendance of certain witnesses, which will impact on the20

conduct of the proceedings; and for that reason, we are happy to adjourn after the21

second witness, with certain caveats.22

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.23

Is that it for you in total?24

MR STEYNBERG:  If your Honour will give me permission to return to these issues25
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in due course, then that is it as far as my response to this filing.  Thank you, your1

Honours.2

PRESIDING JUDGE EBOE-OSUJI:  We can return to those details in due course.  If3

that now rests your -- concludes your submissions, then --4

MR STEYNBERG:  It does, your Honour.5

PRESIDING JUDGE EBOE-OSUJI: -- this will be a logical place to adjourn, in light6

of your earlier announced obligations.  So we will return -- reconvene at 2.7

THE COURT USHER:  All rise.8

(Recess taken at 11.57 a.m.)9

(Upon resuming in open session at 2.05 p.m.)10

THE COURT USHER:  All rise.11

Please be seated.12

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much and welcome back,13

everyone.14

We will now resume the submissions on the Defence request for leave to appeal the15

decision of 3 September 2013.  Before we adjourned for the afternoon break, the16

Prosecution had completed its submissions.  We will now turn the floor over to the17

Sang Defence.18

MR KIGEN-KATWA:  Your Honours, we support the motion by the Ruto team,19

seeking leave to challenge the addition of the witnesses.  It is our view that the -- the20

Prosecutor has argued that there was an amount of analysis that was done to compare21

the previous witnesses who have exited with a witness who is coming to replace, and22

it is our contention that if that were to be the case that should be obvious and manifest23

on the face of the decision itself and we think and maintain that it is a triable issue.24

Now, we also submit that it meets the criteria provided by Article 82(1(d), being25
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number one that it will affect a fair trial in that in part there is a likelihood that this1

situation would arise now and then and we would like the law relating to that issue2

of witness retirement and replacement determined so that we have a clear precedent3

on that issue.4

And in terms of expeditious trial, we would invite the Chamber to the fact that our5

time and resources will be applied to investigating these witnesses, or this witness6

who is replacing, and that would affect the expeditious trial on the part of the Defence7

and in that regard we would support the prayer for leave to appeal.  We also submit8

that it affects the immediate resolution of the issue, and for all those reasons, your9

Honours, we pray that the motion as requested for by the Ruto team be granted.10

Your Honours, do I need to go into the question of the adjournment, or we could11

come back to it?12

PRESIDING JUDGE EBOE-OSUJI:  Yes, please.13

MR KIGEN-KATWA:  Your Honours, pending the resolution of that issue as to14

whether or not this witness can be treated as a witness for the Prosecution, both at the15

level of grant leave and at the appellate level if the leave is granted, we would pray16

that the proceedings be put on hold and that the adjournment be granted.17

Thank you, your Honours.18

PRESIDING JUDGE EBOE-OSUJI:  You mean adjournment be granted in the terms19

requested by the Ruto Defence?20

MR KIGEN-KATWA:  Yes, your Honours.21

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.22

And victims' counsel?23

MR NDERITU:   Thank you, Mr President, your Honours.24

It is our submission that by implication the rendering of the 3 September decision in25
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favour of the Prosecution was, by necessary implication, a demonstration that the1

evidence would replace the evidence of P-0504 (sic).2

We submit that there is no requirement for an express determination on this point,3

but we would want to add that no party really would be in a position to second-guess4

what the -- what your Honours' decision was predicated upon because it's not every5

point that must be elucidated in detail.6

We submit that, if the evidence of the two proposed witnesses would not replace the7

evidence of P-534 - I beg your pardon, it's 534, not 504 - then the issue can be raised at8

a later stage, when the witness statements are available, and this would avoid the9

having -- having to make decisions based on speculations as to the witnesses'10

evidence.11

We further submit that as a matter of fact, if it does turn out that the inclusion of those12

two witnesses was not warranted, then this may in fact have potential positive results13

for the party that would be challenging the inclusion.14

Further on this point, we submit that allowing the addition of the witnesses would be15

in keeping with the fundamental principle of allowing parties to decide on the16

witnesses and the evidence to call, although in this case I must add that who to call17

and the evidence to call would have to be obviously limited and subject to the two18

witnesses being called as replacement witnesses.19

As to the question of adjournment my submission is that, if the Trial Chamber is20

inclined to grant the request sought and that there then has to be an adjournment,21

then that should be limited first of all to the taking of evidence so far as is possible of22

the Prosecution witnesses who have been lined up to come and testify and then23

limited also in terms of the period of the adjournment itself.24

We would perhaps ourselves be benefiting or taking this opportunity to request for25
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preparation of dual status witnesses who we have not had occasion to see yet and so,1

in the event that there is that -- that the Court does allow an adjournment, we would2

be making a request in that regard.3

I thank you.4

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.5

Mr Khan, you had indicated earlier that you were effectively reserving your time for6

reply.  Do you have any?7

MR KHAN:  Yes, I'm most grateful, Mr President, your Honours.8

I will be informed by the principles governing leave to reply.  I've put forward my9

submissions in the filing and the Prosecution have responded.10

I really don't have much to add.  I would ask your Honours to decide it on the merits.11

We've put our arguments in quite some detail as to why leave to appeal should be12

granted, but there is another matter that is inextricably linked that's only just come to13

my attention in the last five minutes, or ten minutes at most, and it's the fact that your14

Honours may consider yourselves whether or not the original decision itself should15

be reconsidered on the basis of either a lack of candour, or full information not being16

provided to the Bench.17

At least it hasn't -- it wasn't provided to the Defence.  Because what is apparent to us18

just now is that one of those individuals has been in contact with the Prosecution for19

many months and years, in fact; more than a year.  And the Defence, contrary to the20

Prosecution's written filing, contrary to what the Prosecution stated regarding the21

witness being at risk, it was us, it was the Defence, back in May that alerted the22

Prosecution that that person's name had been revealed perhaps inadvertently to the23

Defence, and we knew that; we alerted the Prosecution.  And so it seems to be a little24

bit to strain the contours of the truth a bit, or accuracy, to submit that that individual25

ICC-01/09-01/11-T-26-Red-ENG WT 09-09-2013 23/60 SZ T



Status Conference (Open Session) ICC-01/09-01/11

09.09.2013 Page 24

is at risk, meriting, you know, the late application and the difficulties to investigate1

when, on any analysis, the Prosecution had quite considerable contact with that2

individual for many months and nothing untoward has happened.3

But, your Honour, that's a discrete matter, but I do raise it as a matter that may be of a4

little concern to the Bench.  Obviously, I haven't seen the full unredacted filings, but5

certainly from what I have read, there's been no suggestion that that person has been6

in contact with the Prosecution for a long time, that that person's identity was known7

to the Defence months ago, and that the Defence -- it was the Defence that looked8

after that witness's safety, it was the Defence that was concerned about that witness's9

security, and it was the Defence that alerted the Prosecution to their disclosure to us.10

And that was information relevant, we say, to the merits of the Prosecution's11

submission that informed the Trial Chamber's decision to grant the application that12

was made.13

Your Honour, on the merits of the leave to appeal, I'm very content to stand on the14

arguments we've put forward.  We say that there is good reason and the15

requirements of Article 82 are met, leave to appeal should be granted, and it seems to16

be a little bit rich for the Prosecution to state that what happens in future cases may17

not be relevant because certainly - I don't have the authority - but in relation to18

intermediary filing that the Prosecution put in, they were drawing inferences from the19

decision in relation to other intermediaries and all the rest of it.  So, when the20

Prosecution have conducted themselves in that vein previously, it seems a little bit21

unfair - to put it mildly - that they say that the ramifications of this decision are of22

little import, particularly a case where we say that we are, on every vantage point,23

trying to defend ourselves on shifting sands.  And perhaps, on a case like that, a24

degree of certainty would not come amiss, and that's what the application also speaks25
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to, is the degree of certainty as to the target that we have to face.1

Your Honours, apart from that, I have no additional submissions, and I'm grateful.2

PRESIDING JUDGE EBOE-OSUJI:  Are you making then an application for3

reconsideration of Chamber's decision in any respect?  Because you alluded to that4

notion in the course of your submissions just now.5

MR KHAN:  Your Honour, perhaps -- because I don't want to waste Court6

time - also, you have a very heavy workload - if it's without merit, if it's pointless, or if7

ultimately, even if it has merit, it doesn't make a big difference to the ultimate8

decision.  I just raise it now because I've only just been informed of this issue, that it9

wasn't an entirely new witness; it is somebody that the Prosecution are aware of.10

Perhaps, with the Court's leave, I could ask that the Court doesn't focus on that, and if11

I think it's appropriate to have it reconsidered, I can file in the usual way.  But I will12

not file unless I think it's necessary and it's meaningful.  If it's just an academic13

exercise that's not going to really change things for the Defence in a real as opposed to14

theoretical manner, I won't seek to engage Court time.15

PRESIDING JUDGE EBOE-OSUJI:  Fair enough.16

Just to be clear on the record, at the moment the Chamber does not have, as I17

speak - as I speak - an application from you for reconsideration.  What you are18

saying is that if in due course you do consider it, you will exercise your normal19

privileges, decide whether or not to file something in future, in the nature of20

application for reconsideration?21

MR KHAN:   Your Honour's got it correct.  Perhaps if I can have just 30 seconds22

just to verify, just with your Honour's leave, please.23

Your Honour, I think that's very fair.  Perhaps we don't seek a decision now.  If I24

wish to file, I can say so for court management purposes, I would file within the next25
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48 hours.  I'm grateful.1

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.2

I take it that concludes our discussions on that.  I see Mr Steynberg about to press his3

microphone.4

MR STEYNBERG:  Your Honours, Mr President, if I may just clarify one matter,5

which I think my learned friend is perhaps proceeding on a misinterpretation of6

something I said earlier.  I stated previously - and I stand by the statement - that the7

Prosecution does not impute any wrongdoing in any regard as far as witness matters8

to the Ruto Defence team.  However, that does not necessarily extend as far as their9

client.  So, when it comes to issues of disclosing information or information10

regarding the identity of witnesses and other sensitive information and the11

Prosecution seeks to withhold that from the Defence, it's not because I expect that12

Mr Khan is going to get on the telephone and reveal that information, not at all.  But13

obviously, as we all know, the Defence are under an obligation to share any14

information which the Prosecution discloses to them, with their client, and that is the15

course of the difficulty which the Prosecution has.  So, on that basis and that basis16

alone, I just want to clarify that because if we have confusion about that going17

forward, it may result in misunderstandings.18

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, your position is duly noted.19

The Chamber will consider the submissions made and render a ruling in due course,20

either in whole or in part.21

Just to be clear on the -- in case you were wondering what I just said, that we may22

split our rulings on the submissions, considering that we've heard submissions on23

two matters and they're not necessarily interconnected.  So we may split the matters24

and render a decision sooner on the one rather than the other, or both.  Thank you.25
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So we move on next to item:  Use of visual aids in opening statements.  The1

Chamber had indicated earlier that the dead-line for indication of objections to the2

use of visual aids in opening statements was at 1600 hours last Friday, 6 September3

2013.  As of that dead-line, no objections had been indicated by anyone.  The4

question arises perhaps whether the reason for the non-objection was the default5

understanding we had, or rather, default position that was canvassed the last time we6

met, which was that visual aids may be used in opening statements, subject to the7

understanding that such is without prejudice to questions of admissibility which may8

be raised in the course of the proceedings.9

Is that the case, Mr Prosecutor?10

MR STEYNBERG:  From the Prosecution's side, your Honours, yes, that is the case.11

We have no objection to the Defence using any of the material for the purpose of the12

opening statement.  We would certainly have objections to them tendering it in13

evidence.  Our view is that most of it amounts to nothing more than media14

propaganda and would have very little relevance to the actual trial.  But for the15

purpose of the opening statement, we have no objection.16

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan.17

MR KHAN:  Your Honour, certainly we have no objection to the Prosecution relying18

upon the information that they provided as an aide-mémoire, but if it's evidence, it's19

our view that a lot of the evidence can be characterised as self-generated evidence20

from different organs and different parts of the OTP.21

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa.22

MR KIGEN-KATWA:  On our part we have no objection, subject to our rights to23

challenge it in the course of trial.24

PRESIDING JUDGE EBOE-OSUJI:  And, Mr Nderitu, I take it you agree with your25
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colleagues?1

MR NDERITU:  Yes, we have no objection.  We have already received and2

reviewed.  Thank you.3

PRESIDING JUDGE EBOE-OSUJI:  (Microphone not activated)4

THE INTERPRETER:  Microphone.5

PRESIDING JUDGE EBOE-OSUJI:  Next item on the agenda:  Sitting schedule.6

I have just been reminded that my microphone was on -- was off when I last spoke so7

what I said may not have been reflected on the record, and what I had said was that8

the -- all along, discussions about use of visual aids had focused on the Prosecution's9

use of visual aids in their opening statement, but I'm saying now the situation is that10

all parties may use visual aids in their opening statements on the same conditions as11

the Prosecution may use them, that is, they may be used without prejudice to12

questions of admissibility of those materials as exhibits in the case.  Thank you.13

So we move now to sitting schedule.  The Chamber received indications from14

counsel regarding their preferences for the Trial Chamber's sitting schedule.  In light15

of the proceedings in the companion case of The Prosecutor versus Kenyatta, the16

Chamber has considered the matter.  For now, we will indicate our views as follows.17

Sitting in periodic tandem in which both cases are heard, either on the same day, one18

in the morning and the other in the afternoon, or on alternating days, one for one day,19

the other the next day, holds no real prospect of increased speed for either case or20

both.  Quite the contrary.  Sitting in such periodic tandem carries a risk of21

decreased efficiency, giving two Judges participation or sitting on the Bench of both22

cases, and that their attention will necessarily be divided between the two cases.23

Therefore, the Chamber's preference would be sitting in alternating periods of the24

judicial calendar.  This will entail a minimum block of four weeks of the judicial25
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calendar exclusively devoted to one case relative to the companion case.  This1

arrangement, in our view, will help in reducing confusions of various kinds.  That is2

our announcement in that regard.3

At this point I had announced that we would take observations or any matters arising4

in relation to the commencement of the trial tomorrow, but perhaps I should push5

that item a little further down after the very next matter, which is the Regulation6

55(2)matter.  So I'll take up the question of matters arising to -- relating to7

commencement of trial next, but for now Regulation 55(2).8

The Chamber's decision on the Prosecutor's application for notice of possibility of9

variation of legal characterisation is still pending.  The decision will be issued10

hopefully not long after the new round of submissions called for in the Chamber's11

order of 5 September 2013.12

The pending decision may decline to give the notice at all, or it may give notice in13

whole as requested, or in part.  In the meantime, it will be prudent for parties and14

participants to anticipate any of those possibilities in their conduct of litigation hereon15

going forward, including in their opening statements.  That ends that particular16

announcement.17

So I come back to the matter then of any issue relating to the commencement of the18

trial tomorrow.  What I'd like to ask now is for counsel to indicate any problems that19

you see with commencing the trial as scheduled tomorrow.20

Mr Prosecutor, you go first.21

MR STEYNBERG:  Thank you, your Honours.22

PRESIDING JUDGE EBOE-OSUJI:   Time limits.  Do you have any -- can I have an23

idea of how much time you may need to discuss anything you have in that regard?24

MR STEYNBERG:  Your Honours, I would imagine similarly probably in the region25
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of 10, 15 minutes, but I have a request first that, since this will be touching on issues1

relating to witness and witness safety, if the Court -- if before I proceed the Court2

could go into private session for this part of my discussion.3

PRESIDING JUDGE EBOE-OSUJI:  I see no difficulty with going into private session;4

the understanding being that microphone feed will not be allowed into the public5

gallery.6

MR STEYNBERG:  Yes, that is all I require at this stage.7

PRESIDING JUDGE EBOE-OSUJI:  Okay.8

MR STEYNBERG:  And that the -- whatever feeds, yes, going out to the public at9

large will also not go out.10

PRESIDING JUDGE EBOE-OSUJI:  Yes.11

MR STEYNBERG:  The normal results of a private session, yes.12

PRESIDING JUDGE EBOE-OSUJI:  Right.  Mr Steynberg, you have ten minutes.13

You said ten to 15.  Try and make your submissions in ten.  Thank you.14

MR STEYNBERG:  Thank you, your Honour.15

PRESIDING JUDGE EBOE-OSUJI:  But one second.  We will go into private session16

then.  Thank you.17

(Private session at 2.34 p.m.)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

(Redacted)23

(Redacted)24

(Redacted)25
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(Redacted)1

(Open session at 3.13 p.m.)2

THE COURT OFFICER:  We are in open session, Mr President.3

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.4

I had just indicated that we had concluded discussion on the item of commencement5

of trial tomorrow in terms of any foreseeable difficulty with commencing the trial6

tomorrow, and we go next to the item: Defence application for reconsideration of a7

witness preparation decision for an oral ruling and we render the ruling now.8

This is the Defence application for reconsideration of the 2 January 2013 decision on9

witness preparation.10

On 26 August 2013, the Defence team for Mr Ruto filed an application requesting the11

Trial Chamber to reconsider the decision of 2 January 2013 concerning witness12

preparation, as well as its accompanying protocol.13

The application aims to disallow the full operation of the witness preparation decision14

and its accompanying protocol in relation to the Prosecution's preparation of its eight,15

as the Defence describes it, core witnesses for the testimonies of those witnesses.16

As an alternative prayer, the Defence requests that the Prosecution's preparation17

sessions with these eight witnesses be completed before the first of the witnesses18

begins to testify and that no further substantive contact be permitted thereafter19

between the Prosecution and the witnesses.20

In their submissions filed on 30 August 2013, the Sang Defence supported the Ruto21

application.  The Prosecution responded on the same day, opposing the application.22

The application of the Ruto Defence is premised on the argument that certain facts23

were not known to them at the time that witness preparation was argued by counsel24

as a matter before the Chamber and considered by the Chamber.  Had those facts25
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been known at the time, the argument goes, they would have affected the Chamber's1

decision on witness preparation.2

Trial Chamber I has held that "Decisions can be varied if they are manifestly unsound3

and their consequences are manifestly unsatisfactory because, for instance, a decision4

was made in ignorance of relevant information."  This is, of course, a sensible5

proposition.6

In arguing that the witness preparation decision was based, at least in part, on specific7

circumstances unique to the situation in Kenya - circumstances which the new facts,8

they now aver, apparently contradict - the Defence relies on two sentences in the9

reasoning of the witness preparation decision.  Those sentences are:10

"In the present case, witness preparation is even more crucial as a means to protect11

the well-being of witnesses, considering the specific situation in Kenya" and "Those12

witnesses from Kenya who have expressed strong concerns in connection with their13

testimony are likely to benefit from such pre-testimony meeting with the calling14

party."15

Judge Eboe-Osuji did not concur in the witness preparation decision of 2 January 2013,16

with a need to refer to any "specific situation in Kenya,' reasoning that for purposes of17

that decision the Chamber had made no specific inquiry concerning "specific situation18

in Kenya."19

In the view of this Chamber, a fair reading of the witness preparation decision does20

not make these two sentences a critical part of the reasoning for that decision; that is21

to say, those two sentences were complementary thoughts only.  And, those two22

sentences aside, there is nothing else in the reasoning to suggest that any aspect of the23

decision was contingent upon the existence of specific factual circumstances present24

in this particular case.  Instead, the decision was an expression of Trial Chamber V's25
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views of general principles of fairness to witnesses and efficiency in the1

administration of justice.2

This Chamber is, thus, not persuaded that the witness preparation decision is3

rendered manifestly unsound or its consequences manifestly unsatisfactory because4

of any variation in the Defence's views or discoveries as to the facts peculiar to this5

case.6

The foregoing reasons should amply dispose of the present application.  But in fuller7

measure, the Chamber also considers that the concerns indicated by the Defence as8

motivating their application were fully within the contemplation of Trial Chamber V,9

when it rendered the witness preparation decision.  In particular, those concerns are10

comfortably accommodated within the safeguards that were built into the witness11

preparation decision itself and its accompanying protocol.  That is to say, there is12

nothing at all unique about the Defence allegations - at this point they are only13

allegations - against the indicated eight core Prosecution witnesses, as the Defence14

describes them, that is beyond the purpose of those safeguards such as compels a15

reconsideration of the witness protection decision in any respect.16

It is noted in this regard that the Defence submitted that those safeguards "were17

designed to protect against inadvertent coaching or overenthusiastic preparation of a18

witness by a party."  The Chamber rejects that interpretation of the decision.19

The safeguards were designed to prevent abuses in an unqualified acceptation of the20

idea.  In the nature of things, however, intentional abuses should attract the greater21

worry of those safeguards.22

For the foregoing reasons, the Defence application is denied in its entirety.  That23

concludes the oral ruling of the Chamber as regards that application.24

I see we have some time left before the obligatory time to adjourn for the day.  We25
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have one more matter, that would be "Other matters arising," but before we do that1

the Chamber will adjourn for a brief period of ten minutes and then we'll reconvene2

in ten minutes.3

(Recess taken at 3.22 p.m.)4

(Upon resuming in open session at 3.37 p.m.)5

THE COURT USHER:  Please be seated.6

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.7

As part of the general agenda item, "Any other matter," the Chamber will deliver an8

oral decision, the third of the day, concerning the Defence request for an adjournment9

for four weeks.10

In its application filed on 4 September 2013, the Ruto Defence made the following11

three requests:  (1) leave to appeal the decision of 3 September 2013; (2) an12

adjournment of four weeks following the opening statements, or alternatively after13

the testimony of the first two witnesses in consequence of the Chamber's grant of14

leave to the Prosecution to add two new witnesses to the Prosecution witness list; and15

(3) a shortening of the dead-line for responses to that request.16

The request for shortening of dead-lines for responses was overtaken by the17

Chamber's direction of 5 September 2013 requiring the responding parties to make18

their responses in today's status conference.  Those responses were made earlier in19

today's proceedings.20

The Chamber will render in due course a written decision on the request for leave to21

appeal.22

As for the request for an adjournment of four weeks following the opening statements,23

or alternatively after the testimony of the first two witnesses, the Chamber now24

renders its ruling.25
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Although this request is framed as a separate matter, the Chamber recalls that the1

Defence had on an earlier occasion made a request of the Chamber that was to all2

intents and purposes similar.  This was on the occasion of the Defence response to3

the Prosecutor's requests to add the two new witnesses to the Prosecution witness list.4

As part of their response, the Ruto Defence contingently requested the Chamber to5

adjourn the trial from the moment of disclosure of the statements of those witnesses,6

were the Chamber to grant the Prosecution's request to add the two new witnesses.7

This, as the Defence argued at the time, was in order to allow the Defence time to8

carry out investigations.9

The Chamber considered and rejected that request for adjournment as part of its10

decision of 3 September 2013.  As such, this new request for a four-week11

adjournment is in effect an attempt to re-litigate a matter already litigated by the12

parties and ruled upon by the Chamber in its decision of 3 September 2013.13

The Chamber was -- the Chamber has considered that the proceedings will leave a14

fair opportunity in the circumstances for the Defence to carry out investigations into15

the credibility of the two new witnesses, if the Prosecution calls these witnesses16

towards the end of the Prosecution case.17

Furthermore, the Chamber notes that the need to accommodate this trial and the18

companion trial of the Kenyatta case will result in sitting schedules that will entail19

adjournments in weeks, during which the Defence should be able to continue its20

investigations.  For instance, although the Chamber did not give a specific indication21

in its recent orders on the sitting schedule, the Chamber notes here that the sitting22

schedule for the trial period commencing on 10 September 2013, that is tomorrow,23

already contemplates two weeks of adjournment; namely the weeks of 7 to 11 October24

and 4 to 8 November 2013.25
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The Chamber further notes that other Trial Chambers of this Court have similarly1

considered that any prejudice arising from the late addition of witnesses can be2

ameliorated by directing the Prosecution to call the relevant witnesses towards the3

end of the Prosecution case.  That was the case, for example, in the 23 October 20094

decision of Trial Chamber II.5

Furthermore, pursuant to the Chamber's decision of 3 September 2013 and the oral6

ruling of this morning rejecting the Prosecution application for variation of the time7

limit within which to disclose the identities of the two witnesses to the Defence, the8

Ruto Defence should by now have been notified of the ex parte version of the9

Prosecution's filings in their application for leave to add those two new witnesses to10

their list.11

It should thus be clear to the Ruto Defence that the investigations into one of the new12

witnesses need not be as extensive as the Ruto Defence had initially feared, and13

there's reason to believe that some submissions made by counsel during the private14

session - counsel for Ruto, I mean, during the private session - might have been an15

allusion to that fact; the fact of knowledge - prior knowledge - of who that witness is.16

For the foregoing reasons, the Chamber rejects the Ruto Defence primary request for17

an adjournment after the opening statements.18

As regards the alternative request to adjourn after the testimony of the first two19

witnesses, the Defence has not provided any additional reasons for that alternative20

prayer.  The prayer is also denied.21

It will be left to the Prosecutor to make its own request for adjournment, if it so22

pleases, at a later time in light of submissions we heard earlier.23

For the foregoing reasons, the Chamber rejects the Ruto Defence request for an24

adjournment.25
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That concludes the Chamber's oral decision on the matter.  With that, we have 151

minutes to the obligatory cut-off time, in the sense that it will not be in our hands but2

we must adjourn at 4.00, the logistics of the courtroom require.  Within that time I3

will invite parties or counsel to indicate any other matter they may have.4

MR KHAN:  With your leave, Mr President, your Honours.  We're still quite5

confused regarding what is anticipated.  And, your Honour, I would appreciate6

greatly a degree of clarity from the Bench and perhaps ordered.  As I understand it,7

we're going to continue with opening speeches tomorrow, and then we will adjourn8

until next Tuesday.  I wonder if that is a correct -- if that's the correct position?9

We'll adjourn until Tuesday, when a witness will turn up?10

Your Honour, if that's the case, I'm -- I still don't have clarity regarding the witnesses11

that will follow.  I know maybe the second witness and maybe even the third, but12

your Honour -- but that's hardly a very auspicious start.  I think we have a right, in13

our respectful submission, to have a little bit more clarity than that as to which are the14

next prospective Prosecution witnesses, and of course then to have time to arrange15

ourselves so we can confront those witnesses and question them.16

Your Honour, I would invite the Bench to order the Prosecution to revise by the end17

of today, or at any other period deemed appropriate by the Bench, its list of witnesses18

and the order of witnesses so that the Defence are standing on a surer footing19

regarding the weeks and months ahead as far as not the Court timetable is concerned20

but of which witnesses will be brought to fill that timetable.  Your Honour, that's the21

first point.22

The second point is - and I'm not seeking reconsideration of the -- yet again of the23

decision regarding the two witnesses - but, your Honours, I think a fair appraisal of24

this case shows that the Bench has tried very sincerely to ensure that the rights of all25
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parties, the victims, the Prosecution, and the Defence, are balanced in a way that1

there's a fair trial, and I think that's been done.  And various orders have been given2

to ensure that disclosure is given to the Defence in proper time.  One goes back to 93

January and the order that all disclosure be given by then.  But the reality is, your4

Honour, we say that we are facing a position in which we are really severely5

prejudiced.6

Your Honour, I'm very happy - let me be very clear and on behalf of William Ruto - to7

continue with trial based upon this witness list, these charges, and to confront, test,8

this evidence and put the case in your Honours' hands to dispose of this case and do9

justice.  But, your Honour, that's not the landscape that we face.  We don't have that10

luxury.  We are facing really what I would describe as the unheralded situation,11

where the Defence simply don't know what the landscape is.  We're being asked not12

to hit a moving target, but in fact to hit an invisible one.  And, your Honour, that's13

the only fair expression that I can put forward because here we are, trial tomorrow,14

the Defence are -- have done I think amazingly well to -- whatever difficulties to be15

ready to confront this case, only due to no fault of our own, no fault of us, leave to16

appeal has been given on an absolutely critical issue regarding the temporal scope of17

this -- of the charges.  I don't know when in the history of international justice a18

Defence has been handicapped to such an extent, where we're going to trial not19

knowing the time period that is relevant to the charges.  But, your Honour, that20

prejudice is compounded not only by the new witnesses whose names haven't even21

read as of yet, the two witnesses - that's been disposed of - but also by the Regulation22

55 matter that your Honours have been briefed on for some time.23

Your Honour, this is not a theoretical -- and I do heed and -- the Bench's decision that24

somehow the Defence should anticipate all options.  But, your Honour, with the25
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greatest of respect and trying with great sincerity to march on so that this case can be1

disposed of, we say that's not how it works.  It's not for the Defence to anticipate2

every single option.  It's for the party opposite, it's for the Prosecution to state their3

case with clarity and, your Honour, that's exactly why we have a confirmation.4

Otherwise, the Pre-Trial Chamber, really, we can save costs and dispense with it.5

Money can be used elsewhere quite efficiently.  But, your Honour, those that drafted6

the Statute, for right or wrong, we have a Pre-Trial Chamber, and if that has merit it's7

to serve as a purpose to fix the target.8

Your Honour, here we are with this triple whammy or quadruple whammy of9

Prosecution investigations, not exceptional, not as an exceptional one-off, but10

routinely massive investigations after the confirmation case that prejudice the11

Defence.12

Defence are being run ragged by late disclosure, run ragged by new allegations, and13

to be faced the day before with new witness statements, an unknown temporal scope14

of the indictment and the regulation -- the uncertainty regarding the legal15

characterisation is, we say, individually but also cumulatively - also cumulatively - of16

such prejudice that the Trial Chamber -- we would invite the Trial Chamber to17

consider whether or not it is right to proceed with the hearing of evidence.18

Your Honours, one of the reasons why we want to have the trial commence is, your19

Honour, we're all waiting for it.  Our client William Ruto has had nonsensical, unfair,20

erroneous and deceitful allegations raised against him for some time and so, your21

Honour, we don't want to delay that.  We don't want anybody to say that we're22

running scared or that somehow we're seeking to evade justice.  He will be here23

tomorrow.   He will present himself voluntarily once again.  In fact, he's here24

today.25
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But, your Honour, we do say that prejudice is there.  Your Honour, what I would ask1

the Court to consider --2

PRESIDING JUDGE EBOE-OSUJI:   Mr Khan --3

MR KHAN:  The last point, Your Honour, with your leave, just one paragraph.4

PRESIDING JUDGE EBOE-OSUJI:  Very, very quickly and to the point.5

MR KHAN:  I'm grateful.  Your Honour, it's the Appeals Chamber decision in6

Muvunyi, the Appeals Chamber of the ICTR, 29 August 2008, ICTR-2000-55-A-A,7

paragraphs 29 to 30.  And really, in our respectful submission, this paragraph shows8

the double jeopardy the Defence is facing.  And, your Honour, let me read the9

relevant aspect.  "The Appeals Chamber noted the Trial Chamber decision," and I10

quote: "that the accused would have expended time and resources preparing his11

Defence on the basis of the indictment filed."  That was the reason why amendment12

was denied.13

The Appeals Chamber continued:  "Moreover, the Trial Chamber added that to14

amend the indictment on the eve of trial and in doing so introduce new material15

elements, as the Prosecutor seems likely to do, is likely to cause substantial prejudice16

to the rights to prepare his defence."  That's one aspect --17

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan.  Mr Khan, I must cut you short.  No18

doubt you will be making that submission to the Appeals Chamber in your pending19

appeal that's coming up, I take it.20

MR KHAN:  No, your Honour, this is different.  We're not raising before the21

Appeals Chamber these panoply of issues because, your Honour, these issues are the22

cumulative prejudice caused by not only the Regulation 55, the temporal -- the23

uncertainty regarding the temporal scope of the indictment and the new witnesses.24

There is no forum for us to plead prejudice and unfairness except the Bench that we25
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have the honour of appearing before today and, your Honour, it's not much more1

because that's the first aspect of the Appeals Chamber.2

The second, they said:  "Significantly," after finding prejudice to the Defence,3

"Significantly, in relation to the proposed amendment to broaden the date range with4

respect to the attack on the hospital ..." and it goes on, "... the Trial Chamber held that5

the expanded date range alone," - that the expanded date range alone - "might6

necessitate further investigations.  The same rationale ... "7

This is the third point, the Regulation 55.  "The same rationale applies with even8

greater force to changing the mode of Muvunyi's participation in the attack."9

PRESIDING JUDGE EBOE-OSUJI:  Okay.  We have five minutes left and --10

MR KHAN:  Well, your Honour --11

PRESIDING JUDGE EBOE-OSUJI:  Ten minutes of the 15 -- it would be fair to have12

the other side a chance to respond before we adjourn, because at four we have no13

option.  It's not in our hands.  At four o'clock we have to stop because of the tapes.14

MR KHAN:  Your Honour, I'll sit down.  I would invite the Bench, after I sit, to also15

look at paragraph 30 of that decision --16

PRESIDING JUDGE EBOE-OSUJI:  Thank you.17

MR KHAN: -- which is also really pertinent.  But, your Honours, we say in the18

circumstances let's start with the trial.  I have no problem dealing with the next two19

witnesses but, your Honours, an adjournment is needed in this case so the Defence20

have fixed contours of what is the allegation it has to face, and if we don't have that21

clarity that we are entitled to, we say that this process is imperilled.22

PRESIDING JUDGE EBOE-OSUJI:  Thank you.23

MR STEYNBERG:  Thank you, your Honours.  I'm not entirely sure to what I'm24

expected to reply because I didn't hear any relief that was being prayed for.  My25
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understanding is my learned friend is prepared to start with the trial tomorrow, but1

in due course he may apply for an adjournment.  In due course, I will respond.  But2

the Prosecution is in agreement that we should start the trial tomorrow, and my3

learned friend has now pertinently addressed the issue of the pending appeal. He's4

not relied on that to seek an adjournment and I presume that that is his final word on5

the issue, and that's all I have to say.  Thank you, your Honours.6

MR KHAN:  Your Honour, perhaps I can clarify.  My learned friend made it very7

clear in his own submissions that there's an issue, for example, in relation to, I think8

it's the sixth, seventh, and eighth witness and in fact he said in Court today that his9

view on that in part would be informed by our approach to the leave to appeal that's10

been granted by the Single Judge.11

Your Honour, the relief that's been requested is:  Open the case, start the case, and12

adjourn until we know what are the parameters of responsibility that we have to13

answer.  It is not for the Defence, with the greatest of respect, to anticipate all14

different variables of criminal responsibility.  It's for the Prosecutor in discharge of15

her responsibilities to investigate and put an application forward, and thereafter it's16

for the Pre-Trial Chamber to establish what is the mode of liability.  That's been done.17

And changing the rules of the game on the eve of trial is massively, we say,18

prejudicial.  And that's why, your Honours, I did say it would imperil the process.19

But the application is to adjourn after opening or after the second witness, to allow20

the Defence to have certainty.21

Hopefully, the Appeals Chamber will not take too long to decide the issue of the leave22

to appeal on the temporal scope of the indictment.  Your Honours have already23

indicated that I think maybe the 20th or thereabouts, of September, before the end of24

the month, we will get a decision regarding the Regulation 55.  In assessing the25
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balance of convenience and the balance of fairness, we say that it militates in favour of1

granting the adjournment so we get clarity on those two critical issues, the legal2

characterisation and also the temporal scope of the charges before we get too far3

involved in this case.  To do otherwise is to ask the Defence to fight a phantom.4

PRESIDING JUDGE EBOE-OSUJI:  It looks like we're out of time now.5

Court officer, is that the case?6

Right, the court officer indicates that we can proceed for another ten minutes, and I7

see nodding from the interpreters' booth and also from the court reporters' booth.8

Mr Steynberg, I understand you have --9

MR STEYNBERG:  Thank you.  I'm grateful, your Honours.10

I omitted to respond to my learned friend's second request, and that was to give an11

indication on the order of witnesses.12

Now, the Prosecution intends to continue with the fourth witness and to, as far as13

possible, follow the list of witnesses as set out in the order which it has given earlier.14

I've already highlighted problems with witness number 10, who it may at this stage15

seems will fall out, and certain witnesses further down the line.  But unless the16

Defence object to hearing any particular witness on the basis of the pending appeal,17

that is the order we intend to follow.  I cannot predict what may happen down the18

line, if I get a call tomorrow and say that witnesses 7, 8, and 9 have withdrawn.19

Obviously, that's beyond my control and we will have to adjust accordingly.  But20

that is, as presently advised, the Prosecution's intention.  I hope that clarifies that21

matter.22

PRESIDING JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, do you have any -- you shake23

your head.24

MR KIGEN-KATWA:  Your Honours, I do not wish to say anything.25
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PRESIDING JUDGE EBOE-OSUJI:  Nothing more?1

MR KIGEN-KATWA:  Thank you.2

PRESIDING JUDGE EBOE-OSUJI:  Mr Nderitu.3

MR NDERITU:  I have nothing, Mr President.4

PRESIDING JUDGE EBOE-OSUJI:  And that brings today's proceedings to an end.5

We will see everyone here tomorrow for the commencement of the trial.6

(The hearing ends in open session at 4.01 p.m.)7
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