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and Joshua Arap Sang - ICC-01/09-01/11

Presiding Judge Chile Eboe-Osuji, Judge Olga Herrera Carbuccia and Judge Robert
Fremr

Trial Hearing

Tuesday, 10 September 2013

(The hearing starts in open session at 9.33 a.m.)

THE COURT USHER: All rise.

The International Criminal Court is now in session.

Please be seated.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much.

Welcome, everyone.

Court officer, please call the case.

THE COURT OFFICER: Good morning. Situation in the Republic of Kenya, in the
case of The Prosecutor versus William Samoei Ruto and Joshua Arap Sang, case
number ICC-01/09-01/11, and for the record we are in open session.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

Appearances, please, beginning with the Prosecution?

MS BENSOUDA: Mr President, your Honours, the Office of the Prosecutor is
represented today by: Mr James Stewart, Deputy Prosecutor; Anton Steynberg,
senior trial lawyer; Cynthia Tai, trial lawyer; Ade Omofade, trial lawyer; Lucio Garcia,

trial lawyer; Grace Goh, case manager. Iam Prosecutor Fatou Bensouda.
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PRESIDING JUDGE EBOE-OSUJI:  Thank you very much. And the Defence?

MR KHAN: Mr President, your Honours, good morning. Mr William Ruto, who
sits behind me, is represented by: David Hooper of Queen's Counsel; Essa Faal and
Shyamala Alagendra of counsel; Ms Leigh Lawrie, our legal assistant; and at the back
Andrew Mura, Shalini Jayaraj and Grace Sullivan who are members of our trial
support. Your Honours, my name is Karim Khan, QC.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

MR KIGEN-KATWA: Mr President, your Honours, Mr Sang is present and his
Defence team is constituted of: Myself, Katwa Kigen; Caroline Buisman;

Logan Hambrick; Judy Mionki; Philemon Koech; and Joel Bosek. Thank you.
PRESIDING JUDGE EBOE-OSU]JI:  And for the victims?

MR NDERITU: May it please Mr President, your Honours. Iam Wilfred Nderitu,
counsel for the victims. I am assisted by Mr Orchlon Narantsetseg from the OPCV
and my case manager, Ms Carolin Herzig. Thank you.

PRESIDING JUDGE EBOE-OSU]JIL:  Is there any representative from the Registry? 1
see Mr Deputy Registrar at the back, if you can also introduce your team?

MR PREIRA: (Interpretation) Mr President, your Honours, we have Pieter
Vanaverbeke, co-ordinator at the Court Services, and I am Didier Preira,
representative of the Registrar.

PRESIDING JUDGE EBOE-OSU]JI: We are convened to commence the trial of

Mr William Samoei Ruto and Mr Joshua Arap Sang.

As a preliminary matter, it may be of some assistance to take a moment to review
briefly some of the milestones along the procedural road we have travelled to arrive
at the phase of the case that begins today.

The origins of this case are the 2007 elections in Kenya.
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In the aftermath, the Prosecutor on 26 November 2009 requested authorisation from
the Pre-Trial Chamber to conduct investigations into what is known in ICC
terminology as "the situation in Kenya."

On 31 March 2010, the Pre-Trial Chamber granted the Prosecutor the authorisation to
conduct the investigations as requested.

As part of the unfolding proceedings, the Prosecutor requested the Pre-Trial Chamber
to issue summonses to three individuals, requiring them to appear before the Court.
The individuals are William Samoei Ruto, Henry Kiprono Kosgey and

Joshua Arap Sang in this case. We are not talking about what happened in the
companion case.

By a majority of the Pre-Trial Chamber, a decision of the -- was rendered on 8 March
2011 issuing the summonses to appear.

Summonses to appear, or a summons to appear, is a judicial mechanism that aims to
secure the attendance of accused persons before a criminal court without the more
aggressive method of arrest warrant and detention to secure such an appearance.

On 7 April 2011, the three persons mentioned earlier as the subjects of the summonses
to appear indeed voluntarily appeared before the Court in their initial appearance.
The accused in this case remain under the regime of the summonses to appear and
have always appeared whenever required to do so for purposes of the proceedings
thus far, and on some occasions even appearing of their own accord without being
required by the Court to appear. At the stage before the commencement of trial, the
Rome Statute does not require accused persons to always appear before proceedings
unless directed by a Chamber to do so.

On 31 March 2011 the Government of Kenya launched a challenge before the

Pre-Trial Chamber, arguing that the case was not admissible before this Court.
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The legal basis for such challenges is Article 19, read together with Article 17, of the
Rome Statute. According to those provisions, a case is not admissible to be tried at
the ICC if, among other reasons, a State with sovereign jurisdiction over the crime is
investigating or has investigated, or is prosecuting or has prosecuted the case, but
admissibility is not precluded where the State in question is unwilling or unable
genuinely to carry out or genuinely to have carried out the concerned investigation or
prosecution.

In its admissibility challenge, the Government of Kenya argued that it could fulfil its
primary responsibility as a State Party to the Rome Statute by exercising criminal
jurisdiction over those responsible for the international crimes allegedly committed in
the present case. In other words, the Government's argument was that it was willing
and able to investigate and prosecute the case.

On 30 May 2011, the Pre-Trial Chamber rendered its decision on the admissibility
challenge. It dismissed the challenge. In dismissing the challenge, the

Pre-Trial Chamber found that the evidence presented before it did not demonstrate
that the Government was taking quote "... concrete steps showing ongoing
investigations against the three suspects in the case," unquote. Therefore, the
Pre-Trial Chamber held that the case was not quote, "... being investigated or
prosecuted,”" unquote, within the meaning of relevant provisions of the Rome Statute.
Furthermore, the Pre-Trial Chamber held that any investigations anticipated by the
Government did not quote, ".. cover the same persons subject to the Court's
proceedings," unquote.

On 30 August 2011, the Appeals Chamber confirmed the decision of the

Pre-Trial Chamber in the appeal of the Pre-Trial Chamber's decision dismissing the

admissibility challenge.
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From 1 to 8 September 2011, the Pre-Trial Chamber held proceedings in order to
consider whether or not to confirm the charges that the Prosecutor had drawn up
against the three men that I mentioned earlier as the subjects of the summonses to
appear.

On 23 January 2012, the Pre-Trial Chamber issued its Decision on the Confirmation of
Charges. In that decision, the Pre-Trial Chamber, by a majority, confirmed the
charges against two of the three men in the persons of Mr Ruto and Mr Sang, finding
that there were substantial grounds in the evidence presented before the

Pre-Trial Chamber to believe that the two men are criminally responsible for the
crimes charged.

It is important to stress that this does not mean that the two men have been found
guilty as charged. The Pre-Trial Chamber's confirmation decision of charges is only
a manner of saying that the case of the two men must proceed to trial for a Trial
Chamber to conduct proper judicial inquiry with greater depth, at the end of which
findings of guilty or not guilty may be entered.

As regards the third man, Mr Kosgey, the Pre-Trial Chamber dismissed all the
charges.

The third Judge in the Pre-Trial Chamber dissented. He found that none of the
charges should have been confirmed against any of the three men, because the events
charged as crimes do not rise to the level that deserve judicial inquiry before this
Court. According to him, those were events best left to national prosecuting
authorities to deal with.

The charges having now been confirmed against Mr Ruto and Mr Sang, by a majority
decision of the Pre-Trial Chamber, their case was transferred to Trial Chamber V, as it

used to be, for purposes of preparing for and conducting the trial.

10.09.2013 Page 5



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/09-01/11-T-27-ENG ET WT 10-09-20136/83SZ T

Trial Hearing (Open Session) ICC-01/09-01/11

The preparatory work done by the Trial Chamber V included considering and
disposing of a very large number of applications by the parties on various matters.
The applications included one by Mr -- the counsel for Mr Ruto, requesting that he be
excused from continuous presence during his trial. It is to be noted in that regard
that during the investigation of this case against him, right through the confirmation
of charges against him, up to the transfer of his case to the Trial Chamber for trial and
the Trial Chamber's setting of an initial date for the trial, Mr Ruto was a private
citizen of Kenya, but earlier this year, he was elected the Deputy President of Kenya.
In consequence, his counsel brought an application requesting the Chamber to excuse
him from continual presence at trial, in order that he may continue to perform his
constitutional functions as Deputy President while his trial continued at the ICC
uninterrupted.

The Chamber considered that application and granted it conditionally by a majority
decision, setting out a number of proceedings that he must attend in any event and
reserving in the Chamber a residual power to direct Mr Ruto's attendance at other
times. In the decision, the majority reasoned that the Rome Statute read as a whole
and in its realistic context allowed the Chamber sufficient discretion to grant an
excusal on an exceptional basis to persons who have important functions of an
extraordinary dimension to perform and the Chamber reasoned the functions, not
merely the status, of the Deputy President of a country would qualify the holder for
such an excusal.

Implicit in the decision is the need to avoid having the trial being slowed down or
bogged down by collateral pressures upon the trial generated by any tension between
the legitimate demands and other circumstances of his office, on the one hand; and on

the other hand, the perfectly justified requirements of international law so clearly
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reflected in the Rome Statute, that every individual, regardless of office, must submit
to the imperatives of accountability for their conduct, such as those in the nature of
the crimes described in the Rome Statute.

In the Chamber's view, those imperatives of accountability recommended a trial that
proceeded in full celerity without interruption as commanding the greater concern of
the foreseeable circumstances of the sort of tension mentioned above. Butin
granting the excusal, the Chamber made sure to stress that the excusal that was
permitted Mr Ruto was "strictly for purposes of accommodating the demanding
functions of his office as Deputy Head of State of Kenya and not merely to gratify the
dignity of his own occupation of that office."

The Prosecution has appealed against the Chamber's decision. The appeal remains
pending. In the meantime, the Prosecution has also requested the Appeals Chamber
to suspend the operation of the Chamber's decision granting the excusal pending the
Appeals Chamber's decision on the merits of the appeal. That suspension was
granted. In the result, Mr Ruto will have to be present throughout his trial pending
that decision of the Appeals Chamber on the merits of the case, and on that note, the
record will reflect that Mr Ruto is present in Court today.

I pause to say that that in any case was one of the conditions originally indicated by
the Trial Chamber in the excusal decision.

The date for the commencement of trial was initially set as 10 April 2013. That date
was vacated and set to 28 May 2013. The latter date was again vacated and finally
set to 10 September 2013, that is, today.

To persons who were not students of comparative criminal justice systems around the
world, it may seem strange indeed that the trial date had been set three times, but

everyone should be reassured that there is nothing at all unusual about that. In
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some criminal justice systems, this is a very normal occurrence, the idea being that
even setting trial dates and adjusting them gives the parties a date, a time-frame that
guides their preparation for trial. It is better to set a trial date and adjust it as needed
than to defer setting a trial date at all until all the procedural wrinkles in a case have
been ironed out. The latter course would lead to greater delay, some may think, in
setting a real trial date, considering that procedural wrinkles in any complex case are
always present.

We have now finally arrived at the date for the commencement of the trial.

We will next read the charges to Mr Ruto and Mr Sang, following which I will invite
them to enter their pleas. In a moment, I shall call upon the court officer to read a
synopsis of the charges section of the charging document, but before I do that, I note
that Mr Ruto and Mr Sang have each individually filed a declaration of
understanding of the charges.

In those declarations, Mr Ruto and Mr Sang each confirmed that he has read the
updated document containing the charges in its entirety and was duly informed, in
detail, of the nature, cause, and content of the charges against him, and in a language
he fully understands and speaks.

Is that the case, Mr Khan?

MR KHAN: Itis, Mr President.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

And Mr Kigen-Katwa?

MR KIGEN-KATWA: Yes, it is, my lord.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

That being the case, the court officer will now only need to read the synopsis of the

charges against the two accused persons in the charges section of the document
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containing the charges.

Court officer, please, read the synopsis.

THE COURT OFFICER: Yes, Mr President.

William Samoei Ruto committed the crimes charged below as an indirect
co-perpetrator with others pursuant to Article 25(3)(a) of the Statute. MTr Ruto,
together with other key members of the network, together with Joshua Arap Sang,
had a common plan, the goal of which was to attack particular parts of the civilian
population due to their perceived affiliation with the Party of National Unity, PNU,
permanently expelling them from the Rift Valley and to gain power and create a
uniform ODM voting bloc. It was carried out through the network's subordinates,
supporters and direct perpetrators. As the anointed leader of the Kalenjin people,
Mr Ruto carried out essential contributions to the common plan. His contributions
included:

i. Using his authority in the Rift Valley to mobilise supporters for the network and
to implement the common plan;

ii. Using anti-PNU rhetoric at preparatory meetings and events to create an
atmosphere of anti-PNU sentiment and fear among PNU supporters;

iii. Providing direct perpetrators with weapons, food, and other logistical
necessities;

iv. Financing the network;

v. Co-ordinating the implementation of the common plan via co-ordination of
logistics and;

vi. Providing instructions to subordinates and direct perpetrators on where to
obtain instructions.

Joshua Arap Sang is criminally responsible for the crimes charged below pursuant to
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Article 25(3)(d) of the Statute. He intentionally contributed to the commission of the
crimes committed by a group of high-ranking members of the network led by
William Samoei Ruto, acting with the common purpose of attacking particular parts
of the civilian population due to their perceived affiliation with the Party of National
Unity, PNU, permanently expelling them from the Rift Valley, and to gain power and
create a uniform ODM voting bloc.

By virtue of his position with Kass FM as a key broadcaster, Mr Sang placed his show
Lee Nee Emet at the disposal of the organisation.

Mr Sang first broadcast propaganda against PNU supporters prior to the attacks;
Second, broadcast preparatory meetings and event locations; Third, used his show
to advertise the meetings of the organisation.

Fourth, fanned the violence through the spread of hate messages explicitly revealing
desire to expel the Kikuyu;

Fifth, broadcast false news regarding alleged murders of Kalenjin people in order to
inflame the atmosphere in the days preceding the elections.

Six, call on perpetrators to begin the attacks and;

Seven, broadcast instructions during the attacks through the use of coded language in
order to direct the physical perpetrators to the areas designated as PNU targets.
Count 1: Mr Ruto: Murder constituting a crime against humanity (Article 7(1)(a)
and Article 25(3)(a) of the Rome Statute)

William Samoei Ruto committed the crime of murder of civilians in Turbo town, the
greater Eldoret area, Kapsabet town, and Nandi Hills town as an indirect
co-perpetrator, in violation of Article 7(1)(a) and 25(3)(a) of the Rome Statute.

Count 2, Mr Ruto, deportation or forcible transfer of population constituting a crime

against humanity (Article 7(1)(d) and Article 25(3)(a) of the Rome Statute.)
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William Samoei Ruto committed the crime of deportation or forcible transfer of
population in Turbo town, the greater Eldoret area, Kapsabet town and Nandi Hills
town as an indirect co-perpetrator in violation of Article 7(1)(d) and 25(3)(a) of the
Rome Statute.

Count 3, Mr Ruto, persecution as a crime against humanity (Article 7(1)(h) and
Article 25(3)(a) of the Rome Statute.)

William Samoei Ruto committed the crime of persecution with the intent to attack
particular parts of the civilian population based on their perceived political affiliation
by murdering, deporting or forcibly transferring members of the said population in
Turbo town, the greater Eldoret area, Kapsabet town and Nandi Hills town as an
indirect co-perpetrator in violation of Article 7(1)(h) and 25(3)(a) of the Rome Statute.
Count 4, Mr Sang, murder constituting a crime against humanity (Article 7(1)(a) and
Article 25(3)(d) of the Rome Statute.)

Joshua Arap Sang intentionally contributed to the commission of murder of civilians,
committed by a group of persons acting with a common purpose in Turbo town, the
greater Eldoret area, Kapsabet town and Nandi Hills town, in violation of

Article 7(1)(a) and Article 25(3)(d) of the Rome Statute.

Count 5, Mr Sang, deportation or forcible transfer of a population constituting a crime
against humanity (Article 7(1)(d) and Article 25(3)(d) of the Rome Statute.)

Joshua Arap Sang intentionally contributed to the commission of the crime of
deportation or forcible transfer of a population, committed by a group of persons
acting with a common purpose in Turbo town, the greater Eldoret area, Kapsabet
town and Nandi Hills town, in violation of Article 7(1)(d) and 25(3)(d) of the Rome
Statute.

Count 6, Mr Sang, persecution as a crime against humanity (Article 7(1)(h) and
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Article 25(3)(d) of the Rome Statute.)

Joshua Arap Sang contributed to the commission of the crime of persecution,
committed by a group of persons acting with a common purpose and with the intent
to attack particular parts of the civilian population based on their perceived political
affiliation, by murdering, deporting or forcibly transferring members of said
population in Turbo town, the greater Eldoret area (Huruma, Kimumu, Langas,
Yamumbi and Kiambaa), Kapsabet town and Nandi Hills town in violation of Articles
7(1)(h) and 25(3)(d) of the Rome Statute.

Thank you.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much, court officer.

As noted, the updated Document Containing the Charges is numbered consecutively
from Counts 1 to 6; Counts 1, 2, and 3 applying to Mr Ruto and Counts 4, 5 and 6
applying to Mr Sang. The accused will enter their pleas accordingly.

Mr Ruto, please rise to take your plea.

William Samoei Ruto, you have been charged in Count 1 with murder, constituting a
crime against humanity, under Article 7(1)(a) and Article 25(3)(a) of the Rome Statute.
How do you plead, guilty or not guilty?

MR RUTO: Not guilty.

PRESIDING JUDGE EBOE-OSU]JI:  And in Count 2 you have been charged with
deportation or forcible transfer of population, constituting a crime against humanity,
under Article 7(1)(d) and Article 25(3)(a) of the Rome Statute.

How do you plead, guilty or not guilty?

MR RUTO: Not guilty.

PRESIDING JUDGE EBOE-OSUJI:  On Count 3 you have been charged with

persecution, as a crime against humanity, under Article 7(1)(h) and Article 25(3)(a) of
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the Rome Statute.

How do you plead, guilty or not guilty?

MR RUTO:  Not guilty.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much. You may resume your
seat.

Mr Sang, would you please rise. Thank you.

Joshua Arap Sang, you have been charged in Count 4 with murder, constituting a
crime against humanity, under Article 7(1)(a) and Article 25(3)(d) of the Rome Statute.
How do you plead, guilty or not guilty?

MR SANG: Not guilty, your Honour.

PRESIDING JUDGE EBOE-OSU]JIL:  In Count 5 you have been charged with
deportation or forcible transfer of a population, constituting a crime against humanity,
under Article 7(1)(d) and Article 25(3)(d) of the Rome Statute.

How do you plead, guilty or not guilty?

MR SANG: Not guilty, your Honour.

PRESIDING JUDGE EBOE-OSUJI:  And in Count 6 you have been charged with
persecution, as a crime against humanity, under Article 7(1)(h) and Article 25(3)(d) of
the Rome Statute.

How do you plead, guilty or not guilty?

MR SANG: Not guilty.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much. You may resume your
seat.

We have come to the end of the plea entry. Now we will turn to the opening
statements.

Madam Prosecutor, how much time are we looking at?
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MS BENSOUDA: Mr President, between the two of us about an hour.

PRESIDING JUDGE EBOE-OSUJI:  Very well, Madam. You may proceed.

MS BENSOUDA:  Thank you, Mr President.

Mr President, your Honours, the case we are about to commence concerns the
individual criminal responsibility of the two accused: Mr William Samoei Ruto and
Mr Joshua Arap Sang. This is, Mr President, for the roles they are alleged to have
played in the terrible crimes committed against the Kenyan people during the 2007
post-election violence: Mr Ruto, as a powerful politician, for his alleged role in
planning and organising violence to achieve his political ambitions and satisfy his
thirst for political power; Mr Sang, a radio broadcaster, for his alleged role in using
his public voice to further Mr Ruto's criminal plans.

From late December 2007 until early January 2008, Kenya was engulfed in a wave of
political and ethnic violence following the results of a hotly contested presidential
election. The region worst affected by this violence was the Rift Valley Province. It
is the violence in the Rift Valley, in particular the districts of Nandi and Uasin Gishu,
that is the subject of the present case.

Once the dust had settled and the flames were doused, over 200 people lay dead and
another 1,000 people were injured in these two constituencies alone. Over 50,000
homes were razed to the ground in the Uasin Gishu alone - the highest number in any
single district in Kenya - and tens of thousands of people fled the area. Estimates of
the number of internally displaced Kenyans from the Rift Valley range from 200 to
4,000 (sic). Itis difficult to imagine the suffering or the terror of the men and the
women and children who were burned alive, hacked to death, or chased from their
homes by armed youths.

A vast majority of the victims of the violence in the Nandi and Uasin Gishu districts
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were ethnic Kikuyu, who were or were perceived to predominantly be supporters of
the Party of National Unity, commonly referred to as the "PNU." The PNU was the
main opposition in the 2007 elections to the Orange Democratic Movement, or the
ODM, a party in which Mr Ruto was a powerful leader. The Kikuyu ethnic group
was a minority ethnic group in the Rift Valley. The majority, being the Kalenjin
ethnic group, had historically perceived the Kikuyu to be the unwelcome settlers who
had misappropriated what the Kalenjin considered to be their ancestral land.

The question posed in these proceedings is: Who is responsible for the violence?
The Prosecution asserts that the two accused, Mr William Ruto and

Mr Joshua Arap Sang, are among the most responsible for the crimes of murder, of
persecution and deportation that occurred in the Rift Valley. The Prosecution will
demonstrate that Mr Ruto and his syndicate of powerful allies, including his
co-accused Mr Sang, sought to exploit the historical tensions between Kalenjin and
Kikuyu for their own political and personal ends.

Your Honours, the evidence which the Prosecution will present will prove, beyond a
reasonable doubt, that the crimes for which Mr Ruto and Mr Sang are charged were
not just random and spontaneous acts of brutality. On the contrary, this was a
carefully planned, co-ordinated and executed campaign of violence, specifically
targeting perceived PNU supporters, targeting their homes and targeting their
businesses.

Mr Ruto's ultimate goal was to seize political power for himself and his party through
violent means, and this was in the event that he could not do so through the ballot
box. By exhorting his supporters to rid the Rift Valley of the Kikuyu, Mr Ruto and
his network also sought to permanently alter the ethnic composition of the area in

order to consolidate his political power - his political power base - amongst the
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Kalenjin.

As a senior trial lawyer, Anton Steynberg will explain in more detail. The
Prosecution will prove that this campaign of violence was conceived, planned, and
implemented by a network of influential Kalenjin. They were led by their anointed
leader, Mr William Ruto, a powerful political figure in the Rift Valley. Over a period
of 18 months prior to the elections, in a series of private and public messages, Mr Ruto
assembled this network, using to his advantage existing Kalenjin community
structures and customs. He assigned responsibilities, he raised finance, he procured
weapons and hosted meetings in furtherance of the criminal aims of the network.
Using community structures, he gathered together an army of loyal Kalenjin youth to
go to war for him in the event of an election loss. He also stoked the flames of
anti-Kikuyu sentiment, both personally at public rallies and indirectly through other
influential speakers and through the media. And when the election was lost, he
gave the order to attack. In this way, he made an essential contribution to the
violence that ensued.

The main mouthpiece used by Mr Ruto to spread his message was his co-accused,

Mr Joshua Arap Sang. Mr Sang was a popular radio presenter at Kass FM, a major
Kalenjin radio station. MTr Sang placed his prime-time radio show at the disposal of
the network to spread their message and co-ordinate their activities. Mr Sang
broadcast anti-Kikuyu rhetoric, spread the word of Mr Ruto's rallies, and even helped
to co-ordinate the actual attacks through the coded messages. In this way, he too
contributed to the violence.

Mr President, your Honours, the Prosecution submits that under international
criminal law, each of the accused is therefore criminally responsible for the acts of

murder, deportation, persecution that are set out, Mr President, in the Document
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Containing the Charges.

Before I hand over to Mr Steynberg, I feel it is necessary for the benefit of all
interested parties who may be following these proceedings to outline how we have
arrived at this point. There has been, Mr President, much speculation and often
inaccurate public and political discourse regarding the Prosecution's reason for
investigating the post-election violence in Kenya. Today too many people have
forgotten the intensive efforts of the International Criminal Court throughout 2008
and 2009 to encourage Kenya to establish genuine national proceedings. Let me
emphasise that the Prosecution intervened in this matter only after the Kenya efforts
to establish a domestic mechanism to investigate the violence failed.

Allow me, Mr President, just to briefly recall the history of this case.

On 28 February 2008, international mediation efforts led by Mr Kofi Annan, chair of
the African Union Panel of Eminent African Personalities, resulted in the signing of a
power-sharing agreement between President Mwai Kibaki and Prime Minister Raila
Odinga. The agreement established three commissions: The Commission of
inquiry on Post-Election Violence, or the CIPEV; the Truth, Justice, and Reconciliation
Commission, and the Independent Review Commission on the 2007 General
Elections.

On 15 October that year, the CIPEV published its final report, and the report
recommended the establishment of a special tribunal to seek accountability against
persons bearing the greatest responsibility for the crimes relating to the 2007 elections,
failing which the commission recommended forwarding the information it collected
to the International Criminal Court.

Unfortunately, despite efforts to pass necessary legislation to take this process

forward, by November 2009 the process had reached a stalemate, nor did there
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appear to be any reasonable prospect of a resolution. It was only then that my
predecessor, the former Prosecutor, announced his intention to request permission
from the Judges to open an investigation, a decision which was fully supported at the
time by the Kenya government. This approach, Mr President, was consistent with
the International Criminal Court's mandate as a court of last resort.

I should also emphasise that investigation and prosecution have been subject to the
independent judicial scrutiny at various key stages. In 2010, the Judges of the
Pre-Trial Chamber authorised the Prosecution to commence its investigations, after
concluding that there was a reasonable basis to believe that crimes within the
jurisdiction of the Court have been committed.

In 2011, the Judges concluded that there were reasonable grounds to believe that

Mr Ruto and Mr Sang were responsible for these crimes and they issued summonses
for their appearance at Court. And finally, Mr President, on the strength of a
summary of the Prosecution's evidence, the Pre-Trial Chamber found substantial
grounds to believe that the two accused persons were criminally responsible for the
crimes against humanity of murder, deportation or forcible transfer, and persecution.
Moreover, both the Pre-Trial Chamber and the Appeals Chamber rejected the
Government of Kenya's challenge to the admissibility of the cases, finding that there
were no national proceedings against the suspects for the conduct alleged before the
ICC. Despite the call that has been made in certain quarters to have the matter
referred back to Kenyan tribunals, this situation has still not changed.

Mr President, your Honours, this trial is the culmination of a long and difficult
investigation. It has been fraught with co-operation challenges and obstacles
relating to the security of witnesses. Many victims and witnesses have been too

frightened to come forward. Others have given statements, but subsequently sought
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to withdraw from the process, citing intimidation or fear of harm. Worrying
evidence, Mr President, has also emerged of attempts to bribe witnesses to withdraw
or recant their evidence. The very fact, Mr President, that I stand before you at the
opening of this trial today, your Honours, is something of an achievement in itself.
Let me also caution, Mr President, those persons behind the ongoing attempts to
intimidate and bribe the ICC witnesses. These are serious offences under the Rome
Statute and they carry hefty sentences upon conviction. The Prosecution is
investigating. We will get to the bottom of it and ensure that those responsible also
face justice. This trial, Mr President, must be allowed to run its course without
interference with the activities of witnesses of either the Prosecution or the Defence.
The Prosecution has now the opportunity and the responsibility to present its
evidence before -- in full before this Chamber, in order to prove the charges beyond a
reasonable doubt. As accused before this Court, Mr Ruto and Mr Sang will enjoy all
the rights and privileges under international law and under the Rome Statute, the
rights and privileges that have been agreed upon as fair and as just by 122 member
States around the world, including Kenya. The ICC, Mr President, as the Kenyan
attorney-general has admitted and recognised, is a Kenyan court. The rights that the
Court guarantees include the right to be presumed innocent. If the accused are,
indeed, guilty, however, the victims of the awful violence that wracked Kenya in 2007
and 2008 deserve to see them punished. This is a matter for the Chamber alone to
decide. The only issue at hand in these proceedings is the guilt or innocence of the
accused before the Court.

This is not a trial of Kenya or of the Kenyan people. It is not about vindicating or
indicating -- indicting one or other ethnic group or political party. It is not about

meddling in African affairs. This trial, Mr President, your Honours, is about
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obtaining justice for the many thousands of victims of the post-election violence and
ensuring that there is no impunity for those responsible, regardless of power or
position.

Your Honours, thank you for your patience. I will now, with your permission, like
to hand over to Mr Anton Steynberg, lead counsel for the Prosecution, and, Mr
President, Mr Steynberg will give a more detailed outline of the evidence that the
Prosecution will present in support of the charges against the accused persons. 1
thank you.

PRESIDING JUDGE EBOE-OSU]JI: ~ Thank you very much, Madam Prosecutor.

Mr Steynberg, before you proceed, a small matter of time-keeping. I understand that
we have to rise at 11 o'clock today for a 30-minute break. Would your presentation
be accommodated within that time?

MR STEYNBERG: Your Honours, it's going to be touch and go. Ican't give you an
exact answer on that, but it is possible that we will be able to accommodate in that
time.

PRESIDING JUDGE EBOE-OSUJI:  Fair enough. Please proceed.

MR STEYNBERG: Before I commence, Mr President, I have some visuals to show.
May I just confirm from the court officer if these are ready to go?

THE COURT OFFICER: MTr President, if I may, the audio-visuals are

now -- everything is set and ready to go. The OTP can show the slides from their
computer themselves, and in order for parties and participants to be able to see them,
please press the button PC1 in the black remote control that you have next to your
screens. All the documents that are going to be shown are public and therefore will
be broadcasted outside this courtroom. In the event of any audio-visual images or

any audio recording, no interpretation will be provided and no transcription either.
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Thank you.

PRESIDING JUDGE EBOE-OSUJI:  Mr Steynberg, just while they're fixing you -- get
up over there, just so you're not confused, the 30-minute break doesn't mean you have
to stop. It means just trying to check for time. You may continue. We'll be
resuming at 11.30, in which you will then proceed. I think we go from 11.30 to 1, so
you can continue after that. Just we note that we have a full house in the public
gallery today. They don't need to wait, so if anybody who wants to leave from the
public gallery they can just quietly rise and depart. They will not be disturbing the
proceedings inside the courtroom. So I thought I'd make that clear.

You may proceed now.

MR STEYNBERG: Thank you, Mr President.

If everybody is ready? Mr President, your Honours, as the Prosecutor has indicated
I will now present a more in-depth explanation of the Prosecution case and how we
intend to prove that case.

Each accused faces three counts of crimes against humanity, namely murder,
deportation or forcible transfer of a population, and persecution committed during
the period 30 December 2007 until 16 January 2008. These charges relate to violence
committed in eight locations in the Rift Valley, more specifically in the districts of
Uasin Gishu and Nandi. The specific locations in question are the towns of Turbo,
Kapsabet, Nandi Hills and five locations in the greater Eldoret area; namely Kiambaa,
Langas, Yamumbi, Huruma and Kimumu.

The map presently before the Chamber gives an indication of the location of the
incidents within the districts of Uasin Gishu and Nandi and their relative locations.
These attacks covered a significant geographical spread and temporal scope.

Your Honours, the evidence will establish that the attacks charged were not incidents
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of spontaneous violence. Rather, they were the result of careful planning. Nor was
the violence random. The evidence will reveal that the targets of the attacks were
specifically the Kikuyu population and other perceived PNU supporters, along with
their homes and their businesses. This attests, your Honours, to the discriminatory
intent behind these crimes.

The Prosecution will present up to 22 victims and witnesses, common Kenyan people,
who will describe the attacks on each of these locations. They will testify that the
attacks were preceded by the sounding of the traditional Kalenjin "Nderu," or war cry.
They will describe how large groups of Kalenjin youths armed with traditional
weapons such as bows and arrows, and many dressed for war, descended upon one
location after another. Witnesses will testify how they saw large numbers of these
youths ferried into certain locations by lorries.

The attacks focused on areas known to be predominantly occupied by PNU
supporters, mostly the Kikuyu. In groups, and with the help of locals who lived in
the areas, they identified and systematically torched houses and businesses belonging
to PNU supporters and looted all of their belongings. Kikuyu who were found were
caught and attacked on sight, with weapons such as arrows, or pangas, and many
were killed or gravely injured.

Certain witnesses will also identify members and associates of the accused's network
as leading the attacks in Turbo town, Kimumu, Kapsabet town and Nandi Hills town.
Others will testify that network members provided transport, food and refreshment
to the attackers. As a result of these attacks, at least 200 people were killed and over
1,000 injured. Tens of thousands were displaced.

In one of the worst incidents at Kiambaa, PNU supporters sought refuge in the

Assemblies of God Church; a holy place where they expected to be safe. However,
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the attackers barricaded the victims inside this church and set it alight. Many of the
occupants were trampled to death, or burnt alive. Others who managed to escape
the flames were hunted down and hacked to death. In total, between 17 and 35
people of all ages were killed. The first Prosecution witness, Witness 536, will testify
about this incident. In the slide currently before the Chamber, you can see the
remains of bicycles which amongst other objects were used to barricade the doors of
the church.

Your Honours, the Prosecution alleges that two of the men most responsible for these
attacks are the two accused before Court.

Who then are the two accused?

The first accused, Mr William Ruto, was and is the anointed leader of the Kalenjin and
a powerful politician in the Rift Valley. This short video clip shows scenes of a
ceremony at which this title was bestowed upon the accused. Note also the images
of youths being ferried to the ceremony on the backs of lorries.

Mr Ruto had unsurpassed access to the community's resources, including manpower,
funds, weapons and transportation. These were all crucial for the implementation of
the common plan; namely to resort to violent action in the event of an election loss.
Until recently, Mr Joshua Sang was the host of one of the - if not the - most popular
shows on Kalenjin radio station Kass FM. This was the principal source of
information and political discussion across the Rift Valley. He was therefore in the
perfect position to help Mr Ruto to build and control his network and to contribute to
the execution of the common plan.

Due to the enormous popularity of his show, Mr Sang had carte blanche of the
contents and the topics discussed on his programme. Mr Sang was fully aware of

his influence over the community. He used that influence to steer public opinion in
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favour of Mr Ruto and against the PNU. He placed his show at the disposal of the
network for the furtherance of their plan.

I will return shortly to describe in more detail the nature of the common plan and the
contributions of the accused. First, however, it is important to provide some context.
In order to understand the accused's motive and opportunity to commit the crimes for
which they are charged, it is necessary to have an insight into the political and
historical background against which these crimes were committed, including the
Kenyan political environment. This context will be provided through the evidence
of, amongst others, the expert witness P-464, who will examine the historical roots of
the violence from a political, sociological and anthropological perspective. The
Prosecution will also call two political overview witnesses, Witnesses 326 and 323,
and further insights will be provided by certain witnesses to the events in question
who have direct knowledge of the perceptions of the population of the Rift Valley.
Your Honours, historically Kenyan politics has been heavily influenced by ethnic
loyalties and tribal allegiances. Since independence, history has shown that the
winning presidential candidate has tended to patronise members of his own tribe
with land and other benefits. This system is sometimes described by political
scientists as "neopatrimonialism." In basic termes, it is understood and
acknowledged that people connected with the president, that is belonging to the same
tribe, are given preferential access to positions in government, land grants, better jobs,
improved infrastructure for their districts and contracts for the most lucrative
business deals.

I digress, your Honours, to mention that I am aware that the term "tribe" may be
regarded by some as being offensive, but this is the term that many of the witnesses

use to describe their own and other ethnic groups in Kenya and for this reason the
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Prosecution will also use it.

Land, your Honours, in particular has always been a hotly contested issue in Kenya
and particularly in the Rift Valley. The Kalenjin consider the Rift Valley to be their
historical ancestral homeland. In the years preceding independence and afterwards,
your Honours, a number of Kikuyu have resettled from Central Province to the

Rift Valley. Many of them have benefited from the resettlement of colonial farms.
Some of these farms had in turn been seized by the colonialists from earlier Kalenjin
and Masai occupants. Therefore, many Kalenjin resent the settlement of
non-Kalenjin tribes in the Rift Valley and consider that they have misappropriated
Kalenjin ancestral land.

In 2005, Kenya held a constitutional referendum that raised the issues of land
ownership and decentralisation of power held by the executive branch of government.
The Kikuyu and Kalenjin tribes took opposing positions on the referendum. 2007
presidential candidate Raila Odinga, supported by the Kalenjin, Luos and other tribes,
opposed the proposed constitutional amendment. To make it easy for people to vote,
symbols were used: An orange for "No" and a banana for "Yes."

After the success in opposing the referendum, Raila Odinga and other prominent

"No" politicians, including the first accused William Ruto, formed the Orange
Democratic Movement, named after the "No" symbol of the orange, commonly
referred to as "ODM," and it is this party for which Ruto - Mr Ruto - campaigned in
2007.

In keeping with the Orange position taken during the 2005 referendum, the ODM
campaigned in the Rift Valley on a platform that strongly resonated with the Kalenjin
ambition; that is to control their province's natural and other resources and expel

members of other tribes in order to reclaim land, jobs and property. This political
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philosophy is sometimes referred to in Kenya as "majimboism." The ODM and the
PNU were two of the main parties which contested the 2007 political -- I beg your
pardon, the 2007 presidential elections.

By the time campaigning for the 2007 elections had begun, Mr William Ruto was the
most influential politician in the Rift Valley. William Ruto and Joshua Sang knew
what was at stake in these elections; namely real political power with all its attendant
benetfits for the winner and his supporters and marginalisation and
disenfranchisement for the loser.

Knowing this, the Prosecution's evidence will show that Mr Ruto created a network
by enlisting other influential community leaders and supporters, including Kalenjin
elders, youth leaders, ex-military personnel, businessmen and importantly Mr Joshua
Sang as the media spokesperson. The network's plan, repeated time and again at
rallies and meetings, was war. In the event that power could not be obtained
politically, then this network planned to use organised violence on an unprecedented
scale to rid the Rift Valley of its political and ethnic opponents once and for all.

Let me now briefly describe the structure of Mr William Ruto's criminal organisation;
a network made up of influential Kalenjin associates, including Mr Sang, and loyal,
disenfranchised and obedient Kalenjin youth.

I should state at the outset that the criminal organisation in question, which the
Prosecution has dubbed "the network" for ease of reference, was not a formal military
or governmental body. It did not have formal ranks, offices, or letters of
appointment. It did not keep formal records in the form of cabinet minutes, nor did
it report its activities via military situation reports. Rather, this network was a
criminal organisation in the style of a mafia group or a triad organisation; namely an

association in fact of individuals connected by ethnic ties and a shared criminal
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purpose.

None of this, however, means that it was any less real or any less organised. It had a
clear hierarchy and chain of command, with Mr Ruto at the apex. It displayed
well-defined roles assigned to its members, all of whom contributed in one way or
another to its ultimate goal to rid the Rift Valley of its political and ethnic opponents.
Your Honours, this diagram illustrates the various constituent elements of the
network and various prominent members thereof, including the political element,
financial element, military planners and strategists, media support from Mr Sang
significantly and the tribal structures that provided support, manpower and logistics.
These various constituent parts of the network contributed as follows:

Politically: Mr Ruto's associates within the network included prominent and
influential local politicians and community leaders. They gave their endorsement to
the plan by appearing at public rallies and supporting Mr Ruto's rhetoric, as well as
contributing to his war chest.

Financially, the network received funding from wealthy Kalenjin businessmen and
community foundations and Mr Ruto personally contributed his own money to
ensure the common plan was implemented, handing out cash to those who attended
meetings and pledging rewards to those who killed perceived PNU supporters or
destroyed their properties.

Militarily, the network's hierarchical structure had a chain of command and system of
reporting. It included ex-security servicemen appointed to co-ordinate and oversee
the execution of the attacks, the names of whom appear on the slide. Reporting to
these so-called commanders were divisional leaders, and under them thousands of
Kalenjin youth enlisted to perpetrate the violence itself.

As I've already mentioned, Mr Joshua Sang was a key collaborator and a media

10.09.2013 Page 27



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/09-01/11-T-27-ENG ET WT 10-09-2013 28/83 SZ T

Trial Hearing (Open Session) ICC-01/09-01/11

spokesman.

Finally and crucially, the network drew on existing tribal structures to strengthen and
legitimatise its existence and objective. Traditional Kalenjin elders endorsed and
blessed Mr Ruto as their leader in 2006, as we've just seen. They exploited
traditional circumcision and oathing ceremonies of Kalenjin youth in order to
indoctrinate and train large numbers of warriors before the elections; they contributed
funding and recruited youth to take part in the attacks. They helped to corral people
to the preparatory meetings and acted as watch-dogs in their community to ensure
the participation of every Kalenjin male in those areas, meting out punishment to
those who did not support William Ruto and his party.

Punishments included public humiliation, flogging and forcing them to pay penance
in livestock, some of whom -- some of which were used to feed warriors on the
ground, and after the violence they performed cleansing ceremonies to absolve youth
involved in the crimes of any crimes they had committed.

Therefore, your Honours, while it may not have resembled a traditional state or
state-like organisation, this ad hoc network nevertheless satisfies the requirements of
an organisation for the purposes of the contextual elements required for crimes
against humanity. It had the means to carry out organised, large-scale attacks which
infringed upon basic human values and it executed the plan on the instruction of
William Ruto when the party that Mr Ruto supported lost the 2007 elections.

The common plan that I've just described did not spring up overnight. It was
carefully created over a period of nearly 18 months prior to the elections. The plan
was developed and implemented in a series of small and large planning meetings and
public rallies starting in mid-2006 and continuing right through to January 2008. The

meetings and rallies occurred in many areas, including Mr Ruto's home in Sugoi and
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in the locations where the attacks later took place: Eldoret, Turbo, Kapsabet and
Nandi Hills. The slide before the Chamber now depicts the locations of various
meetings and rallies that were held, including those held at Mr Ruto's Sugoi home.
Witnesses who were present at certain of these meetings and these rallies will
describe what they saw and heard, including members of the network planning and
organising to permanently rid the Rift Valley of the Kikuyu and other perceived PNU
supporters.

In the lead-up to the election, Mr Ruto as the leader of the Kalenjin was the main
speaker at a number of large rallies. This short clip depicts Mr Ruto addressing one
of the many rallies preceding the election.

MR KHAN: Your Honour, I wonder is sound going to be played? I would ask that
it would be played.

MR STEYNBERG: I do not propose to play sound, your Honours, mainly because
they're not in English.

PRESIDING JUDGE EBOE-OSU]JI:  You may proceed.

MR STEYNBERG: Thank you.

Let me make it clear, in case my learned friend misunderstands me, I do not allege
that what was said by Mr Ruto at this particular rally in this particular clip constitutes
evidence of the crimes we allege.

The evidence which the Prosecution will lead, however, will demonstrate that these
were not merely innocent election rallies. He and his fellow speakers used them as a
platform to complain to his Kalenjin audience about the unfairness of long-standing
and deep-rooted tribal issues. Mr Ruto repeatedly told his Kalenjin audience how
land and employment opportunities were wrongfully appropriated by the Kikuyu

and others who did not belong in the Rift Valley. He warned them that, without
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vigilance, the upcoming election would be rigged and declared, directly or through
the use of parables, that non-ODM supporters should be evicted from the Rift Valley,
saying, for instance, that they were "weeds which needed to be removed."

Witnesses will also testify how Mr Ruto consistently referred to Kikuyu using
derogatory terms like "madoadoa,” meaning "spots" or "stains," saying that these
spots or stains must be removed from the Rift Valley. And you'll hear that Mr Sang,
for his part, advised the time and place of these rallies, encouraging large crowds of
people to attend.

In addition to these public rallies, smaller, private meetings were held as early as June
2006. The first meeting was held at Mr Ruto's home in Sugoi on the outskirts of
Turbo, which was the first area to be attacked by the network. Witnesses who
attended these meetings will tell the Chamber that the agenda for these meetings was
war. Furthermore, Mr Sang and Mr Ruto and others espoused anti-Kikuyu and
anti-PNU rhetoric, arranged for the logistics necessary to carry out the attacks;
namely, funds, transportation, weapons, food, and communications, et cetera.

At other meetings, people were designated to call into Mr Sang's radio show to
express their support for ODM and for Mr Ruto and to denigrate the PNU. Areas
densely populated with Kikuyu and other PNU supporters were identified for attack
and locals familiar with the area were appointed to lead the attacks and to identify
Kikuyu-owned property and businesses.

At these meetings, village leaders were also instructed to hold local meetings, to
maximise the reach of the network's message of hate, and hence the number of people
who would later respond to the call to drive out the Kikuyu from the Rift Valley.
Immediately preceding and during the violence, local network commanders and

youth congregated on the outskirts of the targeted locations in order to organise and
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co-ordinate attacks to ensure success.

What then was the contribution of the accused to all of this?

Mr Ruto used his political and tribal authority and the tradition of obedience of the
Kalenjin to their leaders to promote and impose the objectives of the common plan on
the Kalenjin community. As I have already explained in some detail, he utilised
public -- he utilised political campaigns, public events and private gatherings, as well
as the media, to exploit the community's historic grievance and to plant the seeds that
the PNU would steal or otherwise rig the elections.

As the founder and leader of the network, he was the ultimate controlling hand
behind the common purpose. In this way he made an essential contribution to the
common plan.

Additionally, however, Mr Ruto made a number of other essential contributions, such
as supplying weapons and contributing finances and other necessities for the
implementation of the attacks.

Mr Sang contributed to the common plan and ultimately to the crimes by placing his
show Lee Nee Emet at the disposal of the network. Mr Sang was the voice of the
post-election violence in the Rift Valley. He fanned the violence by spreading hate
messages against Kikuyu and announcing that the election would be - and then had
been - rigged. He himself attended certain planning meetings, so he knew very well
what the ultimate aim of the spreading of anti-Kikuyu rhetoric was.

Furthermore, he was on notice regarding the impropriety of broadcasting these types
of messages, as his radio station had previously been sanctioned after the 2005
referendum for broadcasting hate speech.

Mr Sang also provided Mr Ruto with a platform by which he himself could regularly

address the entire Kalenjin community. He took calls from persons specifically
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designated by the network to spread its views and to serve its objectives. He
promoted and reported on rallies and meetings and, significantly, he encouraged the
network's perpetrators to participate in the attacks and directed them to designated
target locations.

On the strength of these contributions, both accused bear criminal responsibility
under the Rome Statute and under international law. This evidence, if accepted by
the Chamber, will make it very clear as well that the two accused had the necessary
criminal intent required for conviction of the crimes charged.

As the Prosecutor mentioned earlier in her introduction, the ultimate aim of Mr Ruto
and his network was to drive his political opponents from the Rift Valley by violent
means, to secure personal political power, and to consolidate Mr Ruto's voter base in
the Kenya community. By destroying the homes of his opponents and the use of
extreme violence in combination, he and his network drove over 35,000 mainly
Kikuyu victims from the two areas of the Rift Valley concerned. And perhaps at this
stage I should just correct an inadvertent slip of the Prosecutor. The number of
estimated victims was not 200 to 4,000 but 200 to 400,000 in the Rift Valley alone.

The clips which are now being shown to the Court demonstrate, firstly, a makeshift
IDP camp at the Turbo police station, where many Kikuyu fled for safety, and the
second clip is a more formal IDP camp set up at the Eldoret showgrounds. We seem
to have lost that one. I think I will just proceed. It's not that important.

Your Honours, these images bear mute testimony to the effectiveness of the accused's
common plan to forcibly remove political opponents from the area. I think I'm going
to make it, your Honours.

Your Honours, the Defence will have you believe that the post-election violence in the

Rift Valley was not in fact the product of prior planning by the accused and his
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network, but rather the spontaneous response of the population to what they
perceived as election fraud. They will allege that the Prosecution's evidence to the
contrary is a fabrication and that many of the Prosecution's witnesses have engaged in
an elaborate conspiracy. They will point to alleged inducements offered to witnesses,
whether by the Prosecution or some other yet-to-be-identified third party in order to
falsely lay the blame at the feet of the accused. Indeed, the Defence are obliged to do
so since the evidence against them, if accepted, is compelling. They are also obliged
to point to some guiding hand behind the scenes in order to explain how such a
disparate group of individuals could be persuaded to unite behind this shadowy
scheme.

The Prosecution expects - although we do not know as we have not been disclosed
the Defence's witness list - we expect the Defence will rely on certain former
Prosecution witnesses who have now recanted their written statements, statements
which they signed and confirmed the truth of, which who now allege that they were
induced by members of the Prosecution or other as yet unnamed parties to falsely
implicate the accused. They allege in statements and in the media that sudden bouts
of conscience have moved them to renounce their former versions and come clean.
However, the Prosecution will, if necessary, present evidence as to the true motives
behind their actions, and that is, that they have been bribed to do so. However, your
Honours, the Chamber should not allow itself to be distracted from the evidence
before it. Your Honours will in due course determine whether or not the witnesses
are truthful and reliable.

To conclude then, Mr President, your Honours, the Prosecution will prove beyond a
reasonable doubt that the two accused, Mr William Ruto and Mr Joshua Sang, are

criminally responsible for the attacks in Turbo, the greater Eldoret area, Kapsabet and
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Nandi Hills, and that they should be declared guilty of the crimes charged against
them. I thank you for your attention.

PRESIDING JUDGE EBOE-OSUJI: = Thank you, Mr Steynberg.

Before we rise of course, I did not want to interrupt your flow, but I was rather
attracted by the caveat you issued as regards the word "tribe." If you learned that
not too long ago the word was described in an eminent dictionary as "An aggregate
collection of a primary people living in barbarous conditions under a head man or
chief," perhaps you might accept that "ethnic group" might be a better word to use,
despite what your clients say.

MR STEYNBERG: I accept your Honour's admonition, but I'm afraid I will not be
able to control the terms used by the witnesses. They will use their own terms.
PRESIDING JUDGE EBOE-OSUJI:  Fair enough. Fair enough.

MR STEYNBERG:  But, for myself, I think I can manage to use the term you've
indicated. Thank you, your Honour.

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, you will be prepared to proceed at
11.30, I take it?

MR KHAN: Your Honour, unless the victims' representative goes first and then
perhaps I'm prepared to stand at any time?

PRESIDING JUDGE EBOE-OSU]JI:  Fair enough.

And in that case, Mr Nderitu, you go next?

MR NDERITU: Yes, I will be next after the break.

PRESIDING JUDGE EBOE-OSUJI: Thank you very much.

So we will now rise for 30 minutes.

(Recess taken at 10.59 a.m.)

(Upon resuming in open session at 11.32 a.m.)
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THE COURT USHER: All rise.

Please be seated.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much and welcome back.

Mr Nderitu, your turn next. May we get an indication as to the time you anticipate
taking?

MR NDERITU: Your Honours, I don't expect to be more than half-an-hour or so --
PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR NDERITU: - but I will in any event be well within the estimated time.
PRESIDING JUDGE EBOE-OSU]JI:  Fair enough. It's just so we can know when to
adjourn.

Thank you. You may proceed.

MR NDERITU: Thank you, Mr President, your Honours.

I begin this opening statement by quoting from a victim and I quote, "The only right I
had, and the only mistake I made, was to have been present at the scene of
commission of the crime," unquote.

Through this quote, your Honours, I hope that your minds will be focused and
remain focused on the fact that, although the criminal case - and I emphasise
"criminal” - is an adversarial disputation primarily between the Prosecution and the
Defence, the justice case - and again I emphasise "justice" - includes victims as an
integral component of the case and, so to speak, the justice case therefore has more
than two sides to it.

To quote the submission of the representative of the Victims' Rights Working Group
at the United Nations Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court (and now Chief of the Victims

Participation and Reparation Section of this Court) Mrs Fiona McKay), I quote,
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"There would be no justice without justice for victims, [and] the International
Criminal Court must therefore be empowered to address their rights and needs ... It
would be the Court's ability to bring to justice those responsible for the crimes within
its jurisdiction that would do most to satisfy the expectation of victims," unquote.
Your Honours, these words hold true today as they did in 1998, four years before the
provisions of the Rome Statute came into force, paving the way for the prosecution
and punishment of the most serious crimes known to man.

Now, a victim of Kenya's post-election violence of 2007/2008 echoed this position in
even more compelling words, and again I quote, "If there were no victims, there
would be no case. If there was no suffering, would there be any reason to accuse the
accused? We are the ones who experienced the atrocities. The court sits because
there were atrocities and there was pain suffered by the victims," unquote.

Mr President, your Honours, it was not for nothing that the founders of the
International Criminal Court brought victims to the centre stage of the criminal justice
process. It was in recognition of the fact that international justice would count for
nothing if victims were not willing participants in the process of restoration of law,
order, peace and security which had been threatened by genocide, war crimes and
crimes against humanity around the world, and it is neither the Prosecutor nor the
Defence that was most deeply affected by the crimes before you.

Now, this statement I know may at first glance sound unsophisticated, but in it lies
the naked truth that it was the victims who bore the brunt of the crimes. They
suffered emotional damage and scarring, physical damage and scarring, financial
damage and social damage. Neither the Prosecution, nor the Defence, can lay claim
to having suffered all these types of damage.

Where I come from there is a saying to the effect that, unless you have drunk of the
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cup - in reference to a cup of bitter herbs which you must take as medicine - then you
do not know that it is full to the brim. This saying means that it is only a person who
has endured an event who truly knows the experience. In other words, while the
Prosecution and the Defence may line up their witnesses to tell the 2007/2008 story, no
one can relate the ordeal more vividly than the victims themselves.

In common parlance, your Honours, violence is an act of aggression generally against
a person who resists. Violence may also be said to be a turbulent state resulting in
injuries and destruction. Both these definitions belie the real import of violence:

The infliction of emotional and physical damage and shock with long-lasting effects.
Your Honours, the process of becoming victims was an unwarranted and gross
invasion into the self, and I borrow here from Professor Gerd Ferdinand Kirchhoff of
the Graduate School of Victimology, Tokiwa University, Japan, in order to bring
home this senseless gross invasion to the self.

Now, imagine an onion with its brown and tough outer peel. When you remove it,
you get to more tender parts of it. These are parts that have never seen the sun;
parts which are softer. The deeper you go, the softer the material. The softer the
material, the more sensitive it is to intrusions. The more sensitive to intrusions, the
easier it is to intrude. The less protected, the more pain is produced by the
intrusions. Now, in the centre of the onion lies the real self.

Your Honours, this model of "the peeling of the onion" by Professor Kirchhoff
demonstrates how, prior to the post-election violence, the victims I represent lived
protected in themselves. They thought that they could themselves determine what
happened to them. That, indeed, is the way we all think when our personal dignity
and integrity of the self are intact. We then have a sense of self-worth, and as an

aside I may say that I know exactly what I'm talking about being myself a survivor of
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the 1998 US Embassy bombing in Nairobi.

Now, the victims of the violence, however, eventually ended up being exposed to the
grabbing invasions of the perpetrators of the violence and they were stripped naked
to the very inner core of their self, and now close to six years since the violence these
victims have continued to be stripped of their dignity and have felt and continue to
feel insecure and unprotected. Insecure because they do not know if they can ever
again trust their own neighbours and live among them. Unprotected because the
government and its machinery have side-stepped their responsibility to bring to
justice those responsible for the heinous crimes. Unprotected by a government
whose very raison d'étre is to help victims.

Mr President, your Honours, this can hardly be a way to live. People everywhere
must live feeling secure and protected anywhere. They must live peacefully and
meaningfully, with their sense of self-worth intact, and your Honours have the task to
make this a reality.

In making this a reality, it serves well to remind your Honours that many of the
victims I represent are victims of repeat victimisation, in some cases going back to the
pre-election ethnic cleansing episodes of 1992 and 1997. Residents of the

Rift Valley Province of Kenya, bore the brunt of ethnic cleansing in those two
episodes, as they did yet again in 2007/2008. In the 2007/2008 episode, and as noted
in the confirmation decision, the violence included hundreds of deaths and in the
Rift Valley it was the largest share of deaths and injuries, and approximately 400,000
forcibly displaced persons.

Your Honours, I have talked about earlier episodes of violence to bring into context
the plight of victims who are of relevance to this particular case. They have suffered

repeat victimisation, not only as a result of the direct violence I have just talked about.
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Sadly, they are now suffering repeat victimisation in a new form which is well on its
way to refinement. This is as a result of subtle silencing by ethnic communities to
which the victims themselves belong and by a political reality which makes it
unfashionable to bear the tag of "victim" and therefore to participate effectively in the
criminal justice process. This repeat victimisation is being further spurred by the
general public and the media and it is fashionable to hear virtually every other day
that "Kenyans have moved on," meaning that they have decided to abandon any
avenues for justice and instead have chosen to forget the atrocities committed in
2007/2008. This begs the questions: One, who are those Kenyans who have moved
on? Two, are victims of the post-election violence Kenyans? And three, have they
abandoned their quest for justice?

Your Honours, victims therefore need to find meaningful justice in the proceedings
before this Court in which they are recognised as integral participants in the criminal
justice system with effective rights, including the right that I now exercise on their
behalf, which is to meaningfully participate in the proceedings, the right to an
expeditious criminal justice process, as well as the right to protection from
intimidation and harassment, and the eventual right to seek and obtain reparations.
Short of this, your Honours, the criminal justice process will remain faceless, where
the proceedings are only between the Prosecutor and the Defence. This, indeed, has
been the reality of most domestic criminal justice systems, and the victims I represent
look up to you to counter their neglect in the criminal justice system and to usher in a
truly victim-centred international criminal justice system.

Honourable Judges, demands for accountability from the domestic justice system by
the 628 victims who are within the scope of the case, another 839 victims whose status

is currently under review, and the thousands of victims of the situation whose plight
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tell on the deaf ears of the Kenyan government, and have had their rights
unaddressed for close to six years now. Accordingly, it is with a measure of hope
and expectation that participating victims, and through them all within the larger
victim population, that they now look up to you in their search for truth and justice.
They look up to you to remove from them the tag that they are the redheaded
stepchild of the criminal justice process. They have travelled a long road and
witnessed many attempts at scuttling the criminal justice process, including
lukewarm investigations and prosecutions domestically, pleas by the Kenya
government for deferral of the ICC process, threats at withdrawal from the Rome
Statute by Kenya and other African states, withdrawal of victims and witnesses from
the ICC process, and delays related to the commencement of the trial. The victims
have many a time voiced their concerns that the trial was taking far too long to
commence and feel that through you they can now walk along the road from "justice
denied to justice restored."

Mr President, your Honours, being a victim in Kenya today is a difficult task,
emotionally, physically, socially, economically, and politically. Many victims of the
post-election violence have feelings of self-blame, anger, shame, sadness, or denial, or
a combination of all these. Many others are enraged by the threat to their safety and
security. The emotional impact and the physical effects of victimisation have come
to be a symbol of disgrace or infamy. The hundreds of victims that I represent today
and many more hundreds of thousands of them who make up the total victim
population arising out of the post-election violence never expected to be victimised.
They believed that a new dawn had come to Kenya, the East African country, as a
result of peaceful elections that had been conducted in the year 2002. Yet, sadly, that

was not to be. The events that followed the 2007 general elections dashed the hopes
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of the Kenyan citizenry, and as Kenyan citizens take stock of the post-election
violence, many of them have, in retrospect, come to realise that they or someone they
know was directly affected by the violence.

The ravages of the violence continue to haunt virtually every Kenyan soul, as they do
also threaten regional, and by extension, global, peace and security. One only needs
to recall the effects of the 1994 Rwanda genocide on the Democratic Republic of
Congo to see how violence in one country can so significantly affect, and
detrimentally so, peace in another country.

The violence of 2007 and 2008 affected the lives of many people, including many
women, children, and the elderly. And as I make this statement, many people will,
no doubt, recall how the violence affected and continues to affect the lives of people
close and dear to them. There are many children who remain forgotten but whose
lives were drastically and brutally affected by their witnessing death, human injury,
and material destruction and other dangerous conditions that exposed them to the
potentiality of harm from known and unknown sources. Many of them were
disrupted at school and in their neighbourhoods and effectively compelled to move
from neighbourhoods and neighbours that they were familiar with to a life of living
in tents, with their parents having to wait for handouts from charitable organisations
and well-wishers. These child victims, along with their parents, were stripped of
their sense of personal dignity. Their trust in the world, in spirituality, in deeply
held beliefs about social order, justice, and humanity was fundamentally upset and
replaced with cynicism, suspicion, and resentment for humanity.

Through this trial, Mr President and your Honours bear the burden of reaffirming the
international community's faith in the goodness of humankind by administering

justice and thereby positively influencing the emotional recovery of the victims
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represented in these proceedings, including the many women and children and other
vulnerable groups. It is a long road to recovery, beset by legal, political, diplomatic
and other intrigues. In short, it is by no means a light burden, but one which you
must fully and effectively discharge if the victims are to achieve any meaningful
measure of recovery.

Honourable Judges, the story and plight of the children I have just talked about, who
one might refer to as "children of a lesser god," is largely unknown to the criminal
justice system, as children are often not given a voice to be heard by the system. But
apart from physical injuries sustained by them, and indeed by many adult victims,
children victims bear the brunt of victimisation and their behaviour and schoolwork
take the greatest impact, not to mention inability to participate fully in proceedings.
The emotional scarring to them is lifelong.

These children, as indeed all other victims, have the right to be fully informed of the
reasons why they had to, and have had to, suffer for doing what they had to do,
which is simply being law-abiding. Indeed, one asks: Did they have to suffer?
The victims - all victims - have the right to be heard and heard in an effective rather
than in a merely symbolic manner, as this Court has so often pronounced. This calls
for a corresponding duty on the part of the Court and of all the participants in these
proceedings to listen to the victims. The victims need to air their emotions and tell
their story after the trauma of the crimes. They are therefore expressing the hope
that through the process before you, those who bear the greatest responsibility for
Kenya's darkest hour will be identified and ultimately convicted.

By presenting their own views and concerns to you, victims hope to have a voice in
the proceedings that is independent of the Prosecutor. They hope that they will

assist the Judges to obtain a clearer picture of what exactly happened to them and
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how they suffered and how they have continued to suffer, and that this will
ultimately lead to having a meaningful impact on the way these proceedings are
conducted and in their outcomes.

As I say this, the participating victims of the case are acutely aware of the fact that the
Trial Chamber will need to balance different interests and concerns, including the
rights of the Defence and the interests of a fair trial in the course of the
decision-making process.

The victims pray that the Chamber will constantly bear in mind that, without their
views and concerns being effectively heard, then any talk of a fair trial will be no
more than talk in the abstract, for there cannot be any concept of fairness without the
concept of justice and there can be no criminal trial without victims of the crimes
charged.

Your Honours, the victims participating in these proceedings, through no fault of
their own, are suspected of and live in collective guilt as a result of being members of
one or the other ethnic community. This collective label has seen persons who bore
no responsibility whatsoever for the 2007/2008 post-election violence being labelled, I
quote, "members of the perpetrator community," unquote, and by extension
perpetrators of violence, by reason only that they belong to a certain ethnic
community.

This is one of the ugly impacts of the recurrent violence, and sadly it bears -- it
appears that the bulk of the Kenyan society is yet to come to terms with the full
implications of this violence. By emphasising individual criminal responsibility,
your Honours, victims of the violence - and those others who are collateral damage
for being referred to as "members of perpetrator communities" - it is hoped that the

Court will bring this revisionism to an end and that the Kenyan society will become
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more and more tolerant.

Mr President, your Honours, you are acutely aware that a number of witnesses have
withdrawn from testifying before you. This threatens the very basis for hope of a
credible justice process for the thousands of victims who suffered in 2007/2008. The
victims have been concerned by these withdrawals in much the same way that they
have been concerned and disturbed by claims of withdrawal by victims from
participating in this process, but they are not the only ones who have been concerned
and disturbed by withdrawal of witnesses from testifying in the proceedings. Both
the Prosecutor and the Defence have repeatedly voiced the same concerns. Yet, your
Honours, the root cause for these unprecedented withdrawals is yet to be established
and, if unchecked, will threaten the credibility of this trial.

At another level, your Honours, the withdrawals will make meaningless efforts by the
Court to address the immunity -- the impunity gap, and at yet another level I hasten
to warn that the withdrawals may well spell the death knell for this Court and for
international criminal justice as we perceive it today.

Your Honours therefore have the noble, but equally difficult, task to take appropriate
steps to ensure the effective investigation of both witness and victim withdrawal from
the proceedings and to take appropriate consequential measures. The victims I
represent are convinced that in this you will not disappoint.

And that is why, your Honours, despite all these setbacks, the victims look up to you
with hope; hope that justice will be done in this case. As St Augustine said, and I
quote, "Hope has two beautiful daughters. Their names are anger and courage;
anger at the way things are and courage to see that they do not remain the way they
are." St Augustine was one of the great fathers of the early Christian church and,

after a dramatic conversion to Christianity, he became a bishop in North Africa.
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In your Court, Honourable Judges, we have heard and seen from the Prosecutor's
opening statement that the 2007/2008 post-election violence which forms the basis of
the case before you today was a grave matter, even literally speaking. So, as you
listen to the evidence in your Court, I beseech you to adopt anger - that daughter of
hope - for it is only fitting and right that you feel angry that crimes against humanity
were committed in Kenya in 2007/2008.

Your Honours, justice requires that you be angry at the gross injustices meted out
against innocent victims whom I represent. And here I talk not about irrational,
temperamental anger, but rather rational, tempered outrage.

But your Honours must not stop there, and so I am imploring you to also adopt
courage, the other daughter of hope; courage to ensure that never again shall violence
at a scale similar to the one witnessed in 2007/2008 return to Kenya, nor indeed
anywhere else in the world. Through these proceedings in your Court, your
Honours have what it takes to ensure this. And, Mr President, your Honours, as I
stand here in your Court, I can only say that the ball lies squarely in your Court.

I thank you.

PRESIDING JUDGE EBOE-OSUJI:  Thank you very much, Mr Nderitu. We will try
not to be angry. We will keep an open mind to get to the bottom of --

MR NDERITU: Well-appreciated, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you.

MR NDERITU: I talk about tempered outrage.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Khan?

MR KHAN:  Mr President, your Honours, Mr Ruto's waited quite a while to put
forward the truth, and we welcome this opportunity to blow away, hopefully, some

of the cobwebs of confusion, the deceptions, the errors and the misconceptions that
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have so woefully befallen the Prosecutor in her investigations.

At the outset, your Honours, it is only appropriate to pay testament to all the people
of Kenya, from the coast to the west, from the north to the south, everybody who felt
or was touched by the awful events of 2007 until 2008. Any survivor, anybody who
has had to withstand any kind of bereavement or awfulness and yet carried on the
next day to live is a hero.

And in this courtroom a lot will be heard -- and I appreciate the balanced submissions
by my learned friend, Mr Nderitu. But, your Honours, the whole life of

Mr William Ruto, his passion, his commitment, his objectives, his spirit has been his
testament for a brighter Kenyan future, a cohesive, united Kenya, marching forward
not as a disparate group of ethnic communities, but as one people under one flag.
Your Honours, when I walked into Court this morning I noticed there was a lot of
press, obviously, and there was a bit of a frisson, a bit of excitement. Of course a
Deputy Head of State coming into the ICC, a lot of interest in Kenya and
internationally. The first time ever in the annals of international criminal law that a
serving Head of State and Deputy Head of State has voluntarily, whilst in office, come
before the Court and bowed his head to justice in the expectation that justice will be
done.

It's not a small event, it's a very notable achievement, and the person with the greatest
of respect that deserves an awful lot of applause for that approach is the client that I
have the honour of representing.

But, your Honour, one cannot escape the reality that this investigation has been
exceptionally deficient. Your Honour, one day - one day - after this case is over,
either withdrawn or dropped or not guilty verdicts entered, there will have to be an

inquiry, whether it's a judicial commissioned inquiry or an inquiry by the Assembly

10.09.2013 Page 46



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/09-01/11-T-27-ENG ET WT 10-09-2013 47/83SZ T

Trial Hearing (Open Session) ICC-01/09-01/11

of State Parties, regarding how on earth was it that, despite the safeguards that the
drafters of the Rome Statute put in place when deciding upon Article 15 proprio motu
powers, the safeguard of a Pre-Trial Chamber, how was it that somebody

innocent -- I'm not saying not guilty, but somebody innocent has come before this
Court to answer charges that will be shown to be patently false?

Your Honour, the Prosecutor has characterised this case by in the words, "It's the
product of long and difficult investigations," but your Honour from the Prosecution's
own evidence we will show that these investigations by her predecessor's office -- I'm
not putting the blame at Madam Fatou Bensouda's door alone. It was the former
Prosecutor, Luis Moreno-Ocampo, that must take an awful lot of blame for the
systemic failings of this office that still bedevil the OTP today.

But, your Honour, from the Prosecution's own office -- evidence we can argue and
show that the investigations were completed, targeting Mr William Ruto, before this
Court - before the Judges of this ICC - even authorised investigations. That is a
remarkable state of affairs and it's not rhetoric by the Defence. That is what the
evidence of the Prosecutor will establish and show in this present case.

Your Honour, I heard my learned friend, Madam Fatou Bensouda, state today that
she will prove this case beyond reasonable doubt. Your Honours, that's of course a
matter that your Honours will decide in due course, but I couldn't help but recall that
only yesterday, not even 24 hours ago, I had the honour of attending a press
conference that she was giving and Madam Fatou Bensouda was asked not once, not
twice, at least three times, whether or not she had a strong case. And what's
remarkable is that she declined to answer. She declined to answer to the journalists
who were asking free-range questions that, yes, she was confident she had the right

man, she was confident the case had proper foundations, and that she was confident
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that she would prove this case beyond reasonable doubt.

Your Honours, it was said once in England that 24 hours is a long day in politics, but,
your Honour, quite a metamorphosis in less than 24 hours from my learned friend
who prosecutes this case.

Your Honour, a lot of talk about the political dynamics of Kenya: The ODM, the
PNU, and all the rest of it. But, your Honour, perhaps with all this talk of oranges,
bananas, it's only fair - and forgive me - the Prosecution have slipped on a few banana
skins on the way; they've got it so obviously, obviously wrong, for reasons that I'll
come to in my opening.

Your Honour, William Ruto has -- sets the example, sets the benchmark, sets the
standard about what it is to not just talk the talk but walk the walk in relation to belief,
commitment, and conviction in relation to international justice. It's very easy, it's far
too easy for somebody in the comfort of an arm chair or in a TV studio pontificating,
all those lawyers, all those analyst,s, about the rights of the law. But until one in the
crosshairs, until one is faced with the most awful, the most awful allegations, it's very
difficult to see how one would react. But, your Honour, Mr William Ruto has acted
in an exemplary fashion. And, your Honours, as this case unravels, and it's already
started to unravel - witnesses are not here, witnesses are withdrawn, the case will
adjourn tomorrow until Tuesday for want of Prosecution witnesses - I don't want
your Honours or anybody in this courtroom or anybody watching to be under any
illusion why those witnesses are withdrawn, why they're dropped, why witnesses
don't come.

Your Honours, we say that there is a rotten underbelly of this case that the Prosecutor
has swallowed hook, line, and sinker, indifferent to the truth, all too eager to latch on

to any version, any account, any story that somehow ticks the boxes that we have to
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tick in relation to putting forward a summons or putting forward a confirmation
hearing, completing an IDAC chart. Your Honour, no semblance to reality at all.
And, your Honour, I've said it before. I've said it in Kenya, it's been carried by the
press, not once, not twice, many more times, and I say it today with Mr William Ruto
behind me for all the millions of people in Kenya to see and hear, with his authority,
on his instructions: We do not want witnesses to withdraw. We want witnesses to
come and be free to speak to the Prosecution and to the Defence, to speak the truth.
And those that come to this Court and speak the truth are heroes. Those that are
willing to speak without inducement or coercion, without fear or favour, but simply
because they're motivated by this most lofty human principle that the truth has a
value, justice has a value, even though I may not benefit or the witness may not
benefit. That is one of the hallmarks of civilisation and the progress of man. Those
witnesses should be left alone to speak to the Prosecution and the Defence, and any
attempts by any party, any political interest groups, any NGO, any cabal, should be
deprecated in the strongest possible terms.

And, your Honours, we put the Court on notice, we put the people of Kenya on notice,
that those that are willing to speak the truth, there are full protective measures
available to the Prosecution and the Defence, the Court will pay proper regard to the
dignity of witnesses; nobody has anything to fear. But those that think that there's a
foreign court in a foreign land that can be easily deceived, that they can spin a yarn
that will entrap an innocent man, should be aware that this Court can arrest and
detain anybody who seeks to pervert the course of justice.

Your Honour, no system of law anywhere in the world can operate with lying
witnesses, with a culture where people can feel, as a shortcut to a better life, they may

think, they can lie. Your Honours, we see -- I've done hundreds of asylum cases
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domestically. We know the reality, that many asylum cases that one looks at, there
are those that properly come within the 1951 Refugee Convention that have a
well-founded fear of persecution, and there were many, and one's heart also goes out
to them, that are driven by economic motivations. One cannot close one's eyes to
human nature and the fact that many witnesses, many individuals, many people may
be motivated by similar incentives, and your Honours will need to be exceptionally
vigilant in this case to unravel and unmask what we say is a very clear and glaring
conspiracy of lies and woeful inadequacies by the OTP.

Your Honour, William Ruto, contrary to sound bites and press statements and unfair
tarnishing that's been going on for far too long, has been a supporter of this Court.
His plea has been given -- has been: Give the Court space.

Your Honour, I will seek to play a video. It's from October 2009, so well before

Mr Ruto was named as a suspect, well before the Court was even authorised to
commence investigations in Kenya, and contrary to my learned friend, her
contentions, that somehow there's foul play, there's something dodgy, Mr Ruto put
forward what can only be described as a model, mature, responsible, and hopeful
vision of the ICC. Let's hear what Mr Ruto says.

(Viewing of the video excerpt)

MR KHAN: And also the second extract.

(Viewing of the video excerpt)

MR KHAN: Your Honour, that was the comment, that was the view, that was the
stance of William Ruto before the summons. It was his view before investigations
were authorised, and not only did he uphold and hope that the Prosecutor's office
would discharge their statutory responsibilities, despite the fact that they haven't, he

has still respected this Court. Your Honour, the hope of many, many victims in
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Kenya was that we would get to the bottom of what happened in 2007/2008.
Yesterday I was at a press conference, as I mentioned, and His Excellency, the
Registrar, spoke, and he said, well, to answer to one question: "We'll know by the
end of the trial who is responsible for the post-election violence in Kenya." Your
Honour, were that the case, if only that were true. But the reality is the only thing
we'll know at the end of this process is who was not responsible for the post-election
violence, and that's because the victims have been so poorly served. They've been so
poorly served in the investigations of this case. Because, your Honour, what the
Prosecutor did, what Mr Ocampo did, is latch on to an infected information stream.

It was convenient, it was easy - it may even be described as lazy prosecution, lazy
investigations - but he didn't have regard to the source of the information. He didn't
have regard to the various undercurrents that exist in any sophisticated democracy or
in Kenya, and because of that, the Prosecution were swept along to drawn in an ocean
of their own making of errors, relying upon a drip, drip of evidence that selectively
they have sought to put out, without any regard for the fact that the source of those
drops is from a very polluted spring. They've been fed a lie.

Your Honour, the massive failings of the Prosecution and the dashed hopes of the
Kenyans that my learned friend purported to care so much about and represent is
also what has led to this sad state of affairs.

Your Honour, it was never anticipated by the drafters of the Rome Statute, in my
view, that a Prosecutor would simply import the archives of another domestic process,
blind or oblivious to the defects of that commission. But that's what the Prosecutor
did. Mr Ocampo -- maybe it was a rush to name people before Christmas of 2010.
Maybe it was a rush to have a confirmation hearing before he left. Maybe it was just

ineptitude, but for whatever reason, the result was a travesty of justice.
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Your Honour, let me play another clip from Citizen Television, November 2010,
before Mr Ocampo gave his 2007 Christmas present to the famous Ocampo six.
(Viewing of the video excerpt)

MR KHAN: Your Honour, that's what a Prosecutor should do. Unfortunately, it is
not what a Prosecutor did in this case, and the results have been dire.

But, your Honour, it's easy to believe in the rule of law, as I said when one is not a
target, when one is a bystander, but what was the reaction of William Ruto once he
was named by Mr Luis Moreno-Ocampo who had come to make a lesson of Kenya?
Your Honour, let me play an extract from 5 April 2011.  Your Honour, that's two
days before the initial appearance and it's filmed in Kenya.

(Viewing of the video excerpt)

MR KHAN: And the next one immediately, please.

(Viewing of the video excerpt)

MR KHAN: Your Honour, that is the approach of William Ruto. And, your
Honour, it is very easy for any party today, myself included, to say anything - the
Prosecutor can call black white and white black and the same for me - but one day
these proceedings -- well, even now these proceedings are being analysed, they're
being looked over, they're being reviewed, they're being commented upon by fair
people and those with agendas alike, but your Honour the day will come when the
work of this Court will be scrutinised not in the heat of the moment, or in an
environment where the ICC OTP was establishing itself in its first ten years, made
mistakes and was not perfect and indeed had very serious maladies that afflicted, but
it will be looked at objectively.

And, your Honour, we've all been let down. I've been let down. Ibelieve in

international justice. Mr Ruto has been let down. He believes in international
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justice. The victims that hope for justice have been let down. The Office of the
Prosecutor, as opposed to the incumbents that hold that position, have been let down.
It's a very sad state of affairs.

And why do I'say that? Your Honours, on any -- if the most basic investigations had
taken place, the Prosecutor would not have got us all into this mess.

Your Honours, going back to what I said, Ocampo concluded his investigations. He
named the target before even investigations were authorised. That tells a tale in and
of itself: Preset, prepackaged and all the rest of it. And what happened thereafter
is that every -- it seems to us, we look forward to questioning the OTP investigator in
due course with the leave of the Chamber, but thereafter it seems that people were
out on a mission to get evidence that would meet somehow, squeeze it into the

box -- however uncomfortable, however ill-fitting, however bizarre, squeeze an
account into a box with the imperative of, "Get Ruto. Get these cases. We want to
name these six: Three-three."

And in assessing the veracity of that argument, it's not without consequence that out
of these six that the Prosecutor, Luis Moreno-Ocampo, so boldly announced on 15
December 2010, three have already failed. The OTP has been shown in the Kenya
case alone to be wrong more than half the time, or at least half the time. And those
assurances for the summons, those assurances in this Court at confirmation, are
shown to be false. Black is white, white is black, easy for counsel to say but Judges
will decide the truth in due course, but the reality is 50 per cent has failed.

Your Honour, why do I say "the most basic investigations"? Because they portray
Mr Ruto in the most hideous light: A violent person who hates Kikuyus, wants to
ethnically cleanse Kikuyus and non-Kalenjins from the North Rift. Did they pause

for a moment and look at the electoral list of Eldoret? Did they pause for a moment
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and see that it is a diverse community of Kisii and Luhya, as well as Kalenjins?

Did they pause and look that in the 2007 elections, in the whole of Kenya, the person
who got the most votes, more than any other members of parliament, was

William Ruto, from an electorate that was diverse.

And, your Honour, did they look at the electoral system of Kenya and Eldoret North
even? Even in that constituency, one would have hoped they would have dusted off
the covers of the electoral list and looked at the electoral history.

Did they think that in the past never before in the history of Kenya had any Member
of Parliament been elected twice? That never -- that nobody had even been
re-elected once after the first time? But William Ruto had been elected not once, not
twice, but three times with the highest votes in the whole of Kenya. Did that not
factor into their equations as to why on earth would he attack the community that
had given him such massive majorities every single time, made up from all ethnic
groups and all the rest?

Your Honour, you heard William Ruto -- and this was available to the Prosecutor
before confirmation. Did they not look, hear or investigate, go on YouTube where
these interviews are, do investigations in Sugoi where his home is, and note that all
the police infrastructure in that area was headed by Kikuyus? The OCPD, Kalenjin?
No, not Kalenjin. Kikuyu. The DO Kikuyu, the district officer, and the DC Kikuyu.
Was that not significant that if in their midst, almost hearing distance away, big
meetings with loudspeakers and all the rest of it, would an opposition Member of
Parliament have been inciting hatred, inciting violence, inciting killing, or is it that
their witnesses are completely -- that are alleging that are absolute fabricators and
liars?

We say it's the latter, because what motivates the man before you; the man that comes
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for justice? The Prosecution contort the truth and say he has a thirst for power. 1
will show, in our respectful submission, in the course of this very opening how
bizarre and false an assertion that is. How bizarre and false an assertion that is.

But did they stop and look, this man who hates Kikuyus, this man that wishes to
ethnically cleanse the North Rift, this man who has a thirst of power, that his two
sisters Tecla and Teresa are both married to Kikuyus - that they're both married to
Kikuyus - did they know that, or did they think, "Ah, we won't investigate because
we've latched on to a very convenient box of evidence given by Waki? Whatever the
faults of that investigation were, whatever the infections were, we're going to rely
upon that. Easy pickings. The Court will confirm, we'll get a trial and that's what's
important"?

Your Honour, the nieces and nephews from that -- from those marriages, the nieces
and nephews of Mr Ruto, do not have Kalenjin names. They have Kikuyu names.

Is that of no significance to the Prosecution opposite in their search for the truth:

The mindset, the principles, the passion, the vision of Mr William Ruto? Apparently
not. The fact that not now, not after the PEV, years ago he had given these sisters
land in Sugoi. He pays for those children's education.

So is it really realistic, as the Prosecutor said, is it truthful - is it truthful - that there he
is in his home with a Kikuyu -- with his family with Kikuyus, with mixed blood in the
family in his nieces and nephews with Kikuyu names, and there he is saying, "All
Kikuyus, out! You're no longer wanted! You'll be kicked out! You'll be killed!"?
Is that truth, or is that falsehood? Is that truth, or is that falsehood?

Your Honour, in assessing the veracity of the Prosecution case, you will have the
opportunity on various occasions to glimpse the truth. My submission to you is that

you're getting the truth today from us. With the greatest of regret, you're not getting
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the truth from the Prosecution when it comes to the responsibility of William Ruto.
You may be getting the truth that people suffered. We don't deny that. And, your
Honours, I should say there to the Legal Representative of Victims and the people of
Kenya that William Ruto was elected into office only I think it was in March of this
year, and just on Saturday three more IDP camps were closed by the President and
Deputy President of Kenya, the Mai Mahiu camp, the Nakuru camp and in Eldoret.
So give them a chance, your Honours, but work has been done. These are not
individuals and this is not a man before you that is callous, or hard-hearted, or does
not care about the people of Kenya. That is his raison d'étre. That's his reason for
being in politics, to improve their lot.

But, your Honour, lest it be said by my learned friend that somehow, "Okay, the
family of William Ruto are in a different category for whatever reason," the fact that
he would allow and not mind and support his sisters to marry Kikuyus and the fact
that he looks after nieces and nephews, more than seven of them, who are Kikuyu
and have Kikuyu names, leave that aside. It's inconvenient, it's a hurdle, we don't
have to deal with that. "How will we respond to it?" Madam Prosecutor would say.
Your Honour, they haven't looked at the evidence. They haven't bothered. They've
been lazy. The person who played, who looked after and ran the public address
system at the house where William Ruto is said to have incited people to kill was
none other than a Kikuyu, a third party.

PRESIDING JUDGE EBOE-OSUJI:  Mr Khan, sorry, I did not want to interrupt you,
but we have to be mindful of the time. We will be adjourning at 1.00, just so you
know.

MR KHAN: I'm grateful, your Honour.

PRESIDING JUDGE EBOE-OSU]JIL:  You were saying that the person who ran the
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public address system. Okay.

MR KHAN: That that person is none other than a Kikuyu.

And I saw with surprise and a bit of shock this network document generated by

the -- what's it called? The Scientific Response Unit, SRU, whatever thatis. But
nothing scientific about it. It's an absolutely wrongly called name, it's not scientific.
But anyway, whatever this document is. But this is the problem of the whole OTP
case.

Firstly, leaving aside the fact that it's wrong. Let's just look at some issues.

Henry Kosgey mentioned as a part of this network; your Honours will decide how
fair thatis. It's one thing mentioning individuals as non-indicted co-perpetrators,
that's one thing, but it's quite another including somebody on a list that an
independent Judge of the ICC says that there is not sufficient evidence to go to trial.

I think it's very unfair. It's character assassination. In fact, that individual is in a
worse position in many ways than if they're in trial because at least then Mr Kosgey
would have a lawyer speaking on his behalf. So if this is going to be allowed on
every point for the Prosecutor to tarnish people's names when Judges of this Court
have said those people, there is not evidence against those people, I think it's rather
repugnant to any sense of fairness at all, and it's a real issue in this case and perhaps
even in Case number 2. But, your Honour, looking at this SRU-created document,
you also see Jackson Kabor; he's mentioned. Well, your Honour, he is interviewed
by the OTP. Why on earth? Imean, it's difficult for prosecutors. Iknow, I've been
one. I've been one domestically. It's very difficult. You don't have a right to
cross-examine an individual, an accused. You're lucky as a prosecutor if an accused
decides to sit in that chair and say: "Shoot me. Ask me anything and the Court will

decide my credibility." But there they have Jackson Kabor, who they put forward as
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this linchpin of this whole network. Why, why didn't they ask -- why didn't they
put the various allegations to him? Why? Article 54 dead and buried.

There may be a time, your Honours, again after this case - it's too late for Mr Ruto,
he's come too far - that the OTP may wish to appoint an independent lawyer or -- not
an -- a lawyer under the Prosecutor in every case whose only job it is, is to research
and investigate exonerating material in order to show how real are the efforts to
discharge the Article 54 responsibility. It's not a -- it shouldn't be relegated into an
inconvenience of the Prosecution.

Your Honour, I don't know if it's SRU or "Stitch Ruto Up." Maybe that's the more
appropriate acronym for the Scientific Response Unit, "Stitch Ruto Up," because
anybody - and particularly now even children - with the technological devices can do
wonderful things on computers. I've seen my own children, fantastic. But, your
Honour, presenting something on PowerPoint doesn't make it so. It simply falls
down. And what that network is, it's evidence of a desperate attempt by the
Prosecution to pursue Mr Ruto by any means, by any means whatsoever.

Your Honour, before I leave that topic -- and again, it's really -- if it wasn't so serious,
it would be hilarious. If the consequences were not so profound to Mr Ruto and

Mr Ruto's family and the whole international legal firmament and all of us that want
a credible ICC and an effective and proper and diligent OTP, it would be hilarious.
Your Honours, even now they don't get it right, because my learned friend stated that
the 2005 referendum was all about issues of land ownership and that the Kikuyus and
Kalenjin took opposite positions. That's what they said, not once; twice. That's
false. In the 2005 referendum, the man that the Prosecution called the King of the
Kikuyus - it's not me, it's the Prosecution calling them in Case 2 because it's

convenient, it's convenient for them in Case 2 to describe him as that. The King of the
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Kikuyus, Uhuru Kenyatta, he was the one on the "no" side. He was on the same side
as William Ruto. So the Prosecution even haven't grasped that reality that 2005 was
not ethnic, that it was Raila Odinga, it was ODM, it was William Ruto and others
against the constitution that was being put forward, and Kibaki and the government
in power was on the "yes" side. You think, well, maybe they understand that basic
reality; there may be a chance they'll get other things right. When they haven't even
got the basic things right, how on earth can we trust this Prosecution? How on earth
can we trust the evidence they put forward, and how confident can your Honours be
regarding the diligence and the vigour and the rigour with which the Prosecution
have conducted their investigations, investigations that I regret can only be described
as pathetic, insufficient, derisory and an insult to all people that believe in a viable
institution.

Your Honour, they seek to say that the election is about race. Your Honour, the
Prosecution showed a video. The Prosecution showed a video which showed
William Ruto and they said that was just after he was being anointed as an elder in
the Kalenjin community. But, your Honour, who was there in that picture with him?
Was it all Kalenjin? And by the way, Raila Odinga and also Honourable Kibaki, all
of those individuals have been honoured as members of the Kalenjin community at
one time or the other. But, your Honour, in that picture -- let me show you a
photograph. The ODM at the time was not a sectarian divide, it was not a preserve
of the Kalenjins, it was not a vehicle to pursue a xenophobic racist agenda that the
Prosecution would have you believe.

Look at the photograph before you. Who do we have? We have Raila Odinga,
Alur; William Ruto, of course, a Kalenjin. We have Najib Balala from the Coast

Province. We have Joe Nyagu from Central Province. We have the lady, we have
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Musalia Mudavadi, who is a Luhya. This is representative of the people of Kenya,
not a small divide, not a province. This is representative of all the people of Kenya.
Your Honours will see that list -- added to that list was a Kamba, Ms Charity Ngilu.
Your Honours, how does this square with the Prosecution's assertion of some kind of
racist, xenophobic William Ruto? It's simply not true. It's a contortion - and an
ugly contortion - of reality.

Your Honour, one of the reasons in the preparatory commissions and in the -- in the
evolution and the developments and the conferences that led to the signing of the
Rome Statute, one of the concerns was: How do you reconcile the need for an
independent prosecutor with preventing a rogue prosecution? How do you have a
viable court system that will allow judicial scrutiny but where the prosecutor is not
given orders from State Parties, and a very proper, a very needful and necessary
discussion. And what was decided, of course, was Article 15. But, your Honour, in
all cases, however they start, there is really a terrible and also wonderful
responsibility that falls on the shoulders of the Prosecutor and Deputy Prosecutor.

It's terrible because, of course, one is dealing with terrible allegations, everywhere
they work. Very profound crimes take place that shock the conscience of the world,
or whatever cliché you want to use on it, they're terrible, awful crimes; they make you
sad. Putitin simplest terms. Butit's wonderful because it's an opportunity to do
justice. It's a wonderful vocation because you have the opportunity to get it right, to
look out for evidence, don't take instructions from somewhere else, don't do shortcuts,
but try to get to the truth, because what could be a more wonderful way of spending
one's life than prosecuting those people that have committed such heinous wrongs?
But, your Honours, there is a massive responsibility that comes because this is a

foreign court.
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It's bad enough that when miscarriages of justice take place domestically and there's
always a massive outcry, it's happened in all systems; there's miscarriages of justice.
But, your Honour, I do caution that this Court, dealing with foreign nationals, dealing
with often highly polarised political divides, has an even more acute sense of
responsibility to make sure procedures are in place so that the Prosecution gets it
right. Because, your Honour, leaving aside -- and I can speak for hours on it. But,
your Honours, leaving aside the massive effects of Kenya, the constitutional issues,
leaving aside the confidence of the international community in the ICC, there's also a
massive effect not on a deputy president - on a man, on a family. And that's the
same whether one's name is William Ruto or whether one's name is Joshua Sang, or
whether one's name is anything. There are consequences.

And, your Honour, justice always -- or to gain justice, to achieve justice, humanity
must never leave us, a sense of compassion and empathy must never leave us; of
course, first and foremost, those that really have suffered. But, your Honour, you
also have all a serious, an onerous responsibility because a man's life, his good name,
is in your hands. And these are not responsibilities to be glibly passed over in a
sound bite in a press conference in the hoo-ha of ICC assertion. It really is
something that carries with it, on a human level, serious responsibilities.

Your Honour, I will play what I -- and I apologise to the client, but I think it's relevant
to play this. It shows a response that William Ruto gave just after he was named.
And, your Honours, I put it into context. You've heard from him the high hopes he
had of an independent investigation, high hopes he had that justice would be done,
and this is just after he had been named by the ICC, by Ocampo. And, your Honour,
let's play that section.

(Viewing of the video excerpt)
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PRESIDING JUDGE EBOE-OSU]JI: I think the court officer is checking with the
technical assistant. The difficulty we have is that there is a limit on the tape.

There's a background tape that captures the proceedings, and it is time-limited. So
we don't want to have you talking into empty space. As far as our team is concerned,
that is what we are trying to avoid.

How much time do you have, do you think you will need to wrap up?

MR KHAN: Your Honour, this portion that I will play before the break is five
minutes.

PRESIDING JUDGE EBOE-OSU]JIL:  Did you say you could go until --

MR KHAN: Your Honour, before the break, with your leave, five minutes I will seek
to play and then we can pause, break for lunch if your Honour is --

PRESIDING JUDGE EBOE-OSUJI: Right, we can do that.

MR KHAN: I'm grateful. Your Honour, I would ask to play this tape. As]I said,
it's in the context of William Ruto, his own views just after he'd been named by
Ocampo.

(Video excerpt played)

PRESIDING JUDGE EBOE-OSU]JI:  Mr Khan, that would be a good place to stop it --
MR KHAN: Indeed.

PRESIDING JUDGE EBOE-OSU]JI:  -- and then we will resume -- one second.

THE COURT USHER: All rise.

(Pause in proceedings)

PRESIDING JUDGE EBOE-OSUJI: Ineeded to announce that we're coming back at
2.30t0 4.00. Sometimes it's at2.00. Sometimes it's at2.30. Today we resume at
2.30. Thank you.

THE COURT OFFICER: All rise.
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(Recess taken at 1.04 p.m.)

(Upon resuming in open session at 2.35 p.m.)

THE COURT USHER:  All rise.

Please be seated.

PRESIDING JUDGE EBOE-OSU]JI:  Thank you very much.

Mr Khan, how much time do you have remaining in your remarks?

MR KHAN: Your Honour, I should be done within the hour.

PRESIDING JUDGE EBOE-OSU]JI: ~ Within the hour?

MR KHAN:  Yes. And Iunderstand -- if I can be so bold, I spoke to my learned
friend, Mr Kigen-Katwa, and I understand that they will be about an hour as well and
so we all hope that we can finish today.

MR KIGEN-KATWA: That's true, Mr President.

PRESIDING JUDGE EBOE-OSUJI:  Oh, right. So we should try and finish today?
MR KIGEN-KATWA: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  Everyone?

MR KIGEN-KATWA: Yes, please.

PRESIDING JUDGE EBOE-OSU]JI: = Thank you.

MR KHAN:  I'm grateful.

Your Honour, before the break, we were touching upon a number of issues regarding
the inadequate investigations that we say is the hallmark of this Prosecution, the
completely skewed focus that have led them to get the wrong person for the wrong
crimes in a situation where the victims were yearning for redress and justice.

But, your Honour, this is not the rhetoric of Defence, because one of the hallmarks of
this case is the Prosecution allege incitement, not only in smoke-filled back rooms, in

stadia, in public fora, with thousands of people present. And, your Honour, one will
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note conspicuous by its absence was one second of audio, one second of video,
showing any incitement by William Ruto, or indeed even Mr Sang. Nothing at all.
The underlying foundations of this case are rotten. They really are absolutely rotten.
Your Honour, one -- the Prosecution thesis is complex and it's strained. It's strained.
It strains to take -- to support the inferences the Prosecution seeks to rely upon and
the inferences that they would invite the Court to draw. Because for all this talk
about kicking people out, an ethnically homogenous zone, ethnic cleansing, hatred of
other Kenyans, what does the record show?

Your Honour, the real Ruto needs to be seen, but with the greatest of regret it seems
the Prosecution have been blinkered. Justice of course - Lady Justice - has every
right to be blind, but the Prosecution don't have that luxury. They should see clearly.
They should keep their eyes wide open to investigate not what's presented on a
platter, but to roll up their sleeves as all good investigators should do to get dirty with
the facts, to martial the evidence and know actually what took place. And, your
Honours, they have failed to do that.

Your Honour, let me show you what William Ruto said in October 2009, before he
was named as a suspect, before the Prosecution had framed their charges, before
these allegations - these ridiculous allegations, we say - of ethnic cleansing and
cleaning non-Kalenjins out of the Rift. What does Mr Ruto himself say? Your
Honours, we can hear it from him, and I would ask you to remember throughout that
what his words are before he was given a target from the Prosecution as to the
charges must stand in very stark relief to the absolute silence of any material, any
documents and any video put forward by the Prosecution to controvert what Mr Ruto
himself says.

Your Honours, I will play you an extract that, in our submission, is staggering in its
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truthfulness and in the consequences that it should have for this case, and I'd ask for
that video to be played right now.

(Viewing of the video extract)

MR KHAN: Your Honours, we'll start from the beginning.

(Viewing of the video extract)

MR KHAN: Your Honour, that video, that interview, given before the charges, puts
a stake through the heart of the Prosecution's case. That -- those words from the lips
of Mr Ruto stand in clear juxtaposition to the absence of any evidence, objective
evidence, by way of video or audio or telephone, from the other side. And, your
Honour, this was all done -- the relevant period is 2007/2008. In this day and age
everyone -- there are many, many recording devices. Every conversation can appear
recorded somehow. Why is it that after millions and millions of dollars of
international taxpayers' money going into the OTP investigations, there is not one
minute of video, not one minute of audio, in which William Ruto is said to have said,
"Kill Kikuyus, you're no longer welcome here"? Why? Is it because these
thousands, hundreds of thousands of people that attended these rallies cumulatively
haven't produced evidence? Or is it because there is no evidence to find? It's a very
basic question but one that is left unanswered by the Prosecution.

Your Honour, this was said before the summons. But, your Honour, one can't,
unfortunately, rest. You heard earlier a video of Mr Ruto in which he said, "I'll go
and prove my innocence." Well, that unfortunately is not how things should work.
It really is for the Prosecution to prove and we have to prove nothing. But he's come
here and he's engaging with the Court, hoping that sanity will prevail, hoping that in
this madness of injustice a decision will be taken to realise and wake up and proclaim:

"We got it wrong." But, your Honour, the Prosecution may say, "Well, that's after the
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event. Maybe there was some guilt on his part. He realised, you know, the plan
didn't work out quite as well as it should. Maybe, you know, the scale was more
than imagined." But that's not actually what they allege. But if that's what they
allege, I play another video. And, your Honour, not only do I play another video, I
play a video that my learned friend for the Prosecution played this morning, but
unlike my learned friends, mine will not be a silent movie. Silent because they have
no evidence in this case. I will play sound on that very video that the Prosecution
have looked away from, have failed to recognise, have failed to heed, and their refusal
to look at that evidence and understand the consequence and the import of that
evidence is occasioning a miscarriage of justice.

Your Honour, a miscarriage of justice does not only arise, in our respectful
submission, when an individual is wrongfully convicted. It is actually brought, it
actually arises, when an innocent person is hauled over the coals when they are
absolutely innocent.

Your Honour, let me play a bit of the video and then I will take you to what he said in
translation. If we can play the video, please, of the same rally shown in the
Prosecution's opening speech. Let's see it.

(Viewing of the video extract)

MR KHAN: Your Honour, let me put the translation of those comments of

William Ruto, before the violence, on screen. And, your Honour, I will read so the
public can hear what they did not hear from the Prosecution, which is the truth. The
public, the international community and Kenyans, will hear from this Defence team
the truth, not the partial analysis and the untruths that have been presented to the
Prosecution from, unfortunately, lying and deceitful witnesses.

Your Honours, what William Ruto says, and I quote:
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"If you are a Luhya, don't be deceived. They say, you know, with this devolution
you will be chased out. If you've bought a farm here, whether you are from Western
Province or from Pokot or from Lamu or from Vanga, if you have a farm here, this is
your home."

PRESIDING JUDGE EBOE-OSUJI:  One moment. You say it will be on the screen.
MR KHAN: It is on the screen, your Honour.

PRESIDING JUDGE EBOE-OSU]JIL: It is?

MR KHAN: Yes.

PRESIDING JUDGE EBOE-OSU]JI:  Is the Prosecution seeing it? Maybe I'm --

MR STEYNBERG: (Microphone not activated)

MR KHAN: Yes, your Honour.

PRESIDING JUDGE EBOE-OSU]JI:  If the Prosecution, if everyone is seeing it, that is
fine. Ido have a print-out which was handed out earlier. Thank you.

MR KHAN: Your Honour, so -- and this interview takes place in the North Rift in
Eldoret and he's telling the audience:

"Whether you're from Western, whether you're from Pokot, whether you're from
Lamu, whether you're from Vanga, wherever you're from, from Kapsabet -- in
Kapsabet, if you have a farm here, this is your home." Yes, it's Kapsabet.

He says: "Do you understand me?" The answeris: "Yes." "And the constitution
guarantees the rights of every Kenyan."

Not every Kalenjin, as the Prosecution would somehow contort his views, of every
Kenyan.

"Do you understand me or not?"  "We do," is the answer. "Kenyans fighting
against Kenyans is not on ODM's agenda. ODM's struggle is against poverty,

unemployment, and discrimination.”
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The answer is: "Yes.

"That we have experienced in Kenya all these years. That indeed is our struggle."
"Do you understand or not?" He prays to the audience, and they say, "Yes."

They were very clear. Itis a tragic shame that the Prosecutor is so unclear and so
confused in her understanding and appreciation of the facts that are presented, not as
a game, not as a ritual, a dance, an orchestrated showpiece, but are being presented as
the truth to a Court of law, greater rigour, greater scrutiny and greater
responsibility, we say, is what was required in this particular case.

Your Honour, William Ruto continues to the people, to the people that you saw on
that TV screen, other Kenyans, more communities: "Therefore don't be deceived about
devolution when they claim you will be chased out. Don't be deceived when they
say you would be chased out. Local governance will ensure that your children will
get the same opportunities as the children of those who are in Nairobi. At the
moment you don't have opportunities.”

Your Honour, that's -- that's the words of William Ruto. No wonder it was
inconvenient for the Prosecution to play it. I mean, a stake through the heart even
kills Dracula, they say. But, your Honour, this is a second stake. One would hope
it's enough to kill this beast that is being presented and stalks the corridors of the ICC,
which is a false, concocted case.

That's evidence as opposed to speculation. That is evidence as opposed to lies of
witnesses, unsupported by any objective evidence.

Your Honour, the Prosecution case is an old cliché. Anybody in politics, any time
you bring a case, say that an accused has a thirst for power. It sells well. We've
seen movies and we've seen actually leaders, despots, dictators that do have thirsts

for power, that do commit terrible crimes against their people, and indeed it is those
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people that this Court was created as a last resort to deal with, to end impunity.

Your Honour, the Prosecutor said today, and I quote:

"The ultimate aim of Mr Ruto was to drive his political opponents from the Rift by
violent means, to secure personal political power and to consolidate his voter base in
the Kenyan community."

Well, your Honours, firstly there's no answer. Consolidate what? He already had
the biggest majority of any person in Kenya; more votes than any other Member of
Parliament. Consolidate what? Consolidate what? No answer.

But, your Honour, it's much worse than that because the view of William Ruto is the
opposite. I mean, it's very surprising of any leader in any community of the world
to be as -- we say absolutely the primary consideration in his mind has always been
the interests of his country.

Now, your Honour, that's easy to say - as I said, Defence counsel, Prosecution, can say
anything - but what is the record that the Prosecution ignore? This person that hates
Kikuyus, drives Kikuyus out, leaving aside the family and brother-in-laws and
Kikuyus apparently who are doing the sound system, not running for their lives
when apparently they're present when these terrible broadcasts are made, what

does -- what really inspires William Ruto?

Your Honour, in 2002, every Kenyan knows William Ruto supported the Kikuyu in
the form of Uhuru Kenyatta - in 2002 he supports Uhuru Kenyatta - and the Deputy at
that time was Musalia Mudavadi, who is a Luhya. Was he thirsting for power when
he supported them in 2002.

In 2007, who was he supporting? It's not made up. Anybody can do a Google
search right now here in the courtroom and they'll see what we say is true. In 2007

he's supporting Raila Odinga, a Luo, and Mudavadi, a Luhya. Fighting for what?
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For an agricultural ministerial position? It makes no sense. It makes no sense
whatsoever. And, your Honour, in 2012 again he supports the presidential aspirant
as he then was, Uhuru Kenyatta.

This is not a man -- I mean, however you colour it, however you fill in the sketch, this
is not a man driven by ethnic hatred. This is not a man that is thirsting for power.
This is a man that is putting the needs of his country first.

Now, your Honour, again let me let your Honours perhaps hear what he had to say
when he wasn't a suspect, when there were no charges before the ICC. I will play a
video dated 6 October 2009 in which you will hear, in the words of William Ruto
himself, his vision of leadership and his belief that the people should decide, and
your Honours will see a very different picture from the caricature that the
Prosecution would have the world and your Honours believe.

Your Honours, let's listen with your leave to that video.

Your Honour, while -- yes.

(Viewing of the video excerpt)

MR KHAN: Your Honour, that is the untarnished, ungilded truth regarding the
view of William Ruto towards power. It's actually not towards power at all, as the
Prosecution would have you believe. It's not about a thirst for authority. It's about
service and delivery and a meritocracy in which people should be chosen by the will
of the people on their merit. Not conniving or scheming as he said for power, but
discharging the responsibilities that they have been given in a democratic society that
was and is the Republic of Kenya.

It is a good sound bite. It will capture the imaginations of the audience. It may get
some headlines even. To tarnish somebody's hard work and their diligence and

their reputations by saying they've got a thirst for power, it sells well. It's good copy,
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as they say in journalism. It doesn't make it the truth. It's not the truth in this case.
This was said before the summons before the ICC and it is the view of William Ruto.
If there was any plan that William Ruto had, it was not violence. It was not coercion.
It was not killing. It was not ethnic cleansing. It is a plan for the betterment of all
Kenyans. Itis a plan that he was elected for three times by his own constituents in
Eldoret North, a pluralistic constituency, and it's a plan that he also had a mandate
from all the millions of people of Kenya by a massive majority in internationally
acclaimed free and fair elections, even by the EU and the United States and the
United Kingdom government and others. Even they were forced to accept that they
were free and democratic elections. This is not a plan of a schemer. It's a plan of a
servant of the people.

Your Honour, that brings me to another issue. The Prosecution have said repeatedly
in their pre-trial briefs and in earlier stages of proceedings that -- and I touched upon
their attempt to create a smoke-screen to hide the inadequacies of their investigation.
I mentioned that at the outset.

But, your Honour, in assessing the veracity of this case, in the same way the
Prosecution without any basis would have you take on board as consciousness of
guilt facts that are disputed and not accepted and not proved, I would ask you to
consider at every step the steps that Mr Ruto himself has taken towards justice.

It's not a small thing. It's not a small thing at any stage. It's not a small thing when
one tries to engage with the Prosecution before the summons, when you knock on the
door of Waki and say, "Please speak to me. Please take my account, because Waki
doesn't do his job properly." It's not a small thing when you're named and shamed
just before Christmas of 2010, just before the court recess, in an international press

conference. And it's acutely painful if you're in those shoes - if any of us were in
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those shoes - to come before a court and have very terrible allegations levelled against
you in front of your wife and your children. It's not easy. It's not easy, but the
behaviour and attitude of William Ruto speaks eloquently; far more eloquently than
his counsel is able to on his behalf.

Your Honour, it's not a joke coming to The Hague. It's a very serious step and, your
Honour, he comes with no guarantees and never had. Before he was elected deputy
president there were no guarantees and he made the trip, and in a position of relative
strength as an elected part of the presidency he has shown similar respect and
adherence to the rule of international law.

These are not words. Even his most ardent opponent in a moment of candour would
have to admit that they speak something, even if they would no doubt twist the
connotation and dispute the consequence of those actions.

But, your Honour, let me play a bit of the attitude of William Ruto just two days
before he came -- I think the day before he travelled, two days before his initial
hearing before this Court. Your Honour, it's a clip from Jeff Koinange's "On The
Bench," dated 5 April 2011. Incidentally, Jeff Koinange, as every Kenyan knows, is a
Kikuyu, but your Honours perhaps that's also irrelevant to the Prosecution.

But, your Honour, let's play that particular clip with your leave.

(Viewing of the video excerpt)

MR KHAN: Your Honour, those sentiments was not a knee-jerk reaction to a
summons because those were the sentiments of William Ruto before the summons
was issued. They were the sentiments that he expressed in November 2010. So you
have his comments after the summons was issued and now you'll hear what he had to
say on the same issue before he was named by Luis Moreno-Ocampo.

(Viewing of the video excerpt)
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MR KHAN: And, your Honour, on his first appearance, of course Kenyan press is
very vigorous, it's -- I was told, in fact, the confirmation hearings were the
most-watched event in Kenya since independence. Everybody's talking about it.
And all kind of scenarios are being mentioned, including whether or not there was a
trap and William Ruto would be arrested.

Your Honour, hear what William Ruto had to say in relation to that prospect. It's not
a light step to come to The Hague before your Honours, but he made it in full
confidence of his innocence and full confidence that the Court would not be swayed
by NGOs or pressure groups or political interests, but the Court, your Honours,
would discharge your duties that you have been sworn to uphold, which is to do
justice.

Your Honour, I would wish to play William Ruto's interview of 5 April 2011.
(Viewing of the video excerpt)

MR KHAN:  Your Honour, that's the answer to the question: "What happens if
you're -- if they try to detain you?" In fact, your Honour, the Prosecution did try to
detain him, and that application was rejected because luckily this Court is ruled not
by the assertions and the edicts of Luis Moreno-Ocampo, the then-Prosecutor of the
ICC; but what is supreme and protects all of us, Prosecution, Defence, and victims
alike is an independent Bench. And, your Honour, that attempt, ill-judged and
unfounded though it was, was made and rejected. Your Honour, despite that risk,
despite that attempt that would maybe shake anybody's confidence in what -- as to
what would lay in store, Mr William Ruto attended thereafter voluntarily, even when
not required, and he has attended today.

Your Honour, there's no -- it's all nonsense, we say, in relation to consciousness of

guilt. Again, it's a fig leaf to hide the naked reality that they don't have evidence in
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relation to core aspects of their own case. They don't have evidence in relation to
core aspects of their own case. But, your Honour, the conduct of Mr Ruto is the
conduct of an innocent man who hopes and earnestly prays that somebody will wake
up and say: The case was wrongly brought. We hope the Prosecution does that
and, your Honours, if not, we are certain that the Bench in due course will do the
necessary.

But, your Honour, I have dealt with the land issue and the nonsense and the humbug
that it is, the idea of ethnically cleansing, a non-Kalenjin-free zone, but we have even
more. Injuxtaposition to the silence of the Prosecution, the silent movies that they
will show and instead the poor substitutes are the witnesses that are putting forward
fabricated accounts. Because what we have, your Honours, are clear statements
from William Ruto at the time - at the time - calling for peace.

Your Honour, how realistic is it that the Prosecution say on the one hand that
William Ruto is giving speeches about ethnic hatred - about ethnic hatred - saying
that nests should be burned and non-Kalenjins kicked out and all this kind of
inflammatory, violent, xenophobic, racist language in public platforms and others,
and yet there's not only no evidence in the form of independent, verified

video -- independent videos or audio?

What you do have is William Ruto calling for peace. And the Prosecution had that
but somehow - I lament how it escaped them - they looked away. And, your
Honour, this is a Prosecution -- and, you know, Rome wasn't built in a day; I accept
that. And I accept that the ICC OTP is ten years old. But anybody who would
contend it's perfect or it's working or even that it's working as the drafters of the
Rome Statute had anticipated, would, in our respectful and regretful submission, be

living in cloud cuckoo land. Time and time again in this very case, it's not the
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Defence. Independent Judges have had cause to lament and regret and even
admonish the Prosecutor regarding the systemic failings we say bedevil her office. I
know it's not an easy job inheriting the bit of the mess that she got from Ocampo, but
it doesn't change the fact that it's a mess, and it's a mess unfortunately that's been
placed on the head and at the feet of William Ruto. For the Defence to come in and
face that nonsense, it is unfair.

Your Honour, let's play a video of William Ruto. It actually was broadcast, I believe,
on 2 January 2008. But, your Honour, this speech, this was made - and you'll see at
the bottom - at the same time Kiambaa church is burning. You'll see at the bottom of
the screen, "Breaking news: Kiambaa church burning." So it's around that time, if
not one day later, that it was broadcast. And, your Honour, is this the words, what
you're going to hear, is this the words of a man that was inciting and planning and
financing the burning of a church and was saying, effectively, "To hell with it. Let
everything burn. I've won my office, I've won my election, but still let everything
burn," because of some other reason?

Your Honours will decide in due course, and I hope the Prosecutor will look with an
open mind at this further evidence presented by the Defence for her consideration as
well as your Honours.

If that can be played, please.

(Viewing of the video excerpt)

MR KHAN: Unambiguous words, clear words. No room for any sane person, for
any fair person, for any truthful person to doubt. Your Honours have heard that
video. But, your Honour, the Prosecution have heard that video too. And one of
the core witnesses that they relied upon at confirmation, one of the core witnesses that

is on their witness list was played that video, and it's a crying shame, actually, it's a

10.09.2013 Page 75



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/09-01/11-T-27-ENG ET WT 10-09-2013 76/83SZ T

Trial Hearing (Open Session) ICC-01/09-01/11

crying shame to justice because the Prosecution swallowed his answer. He said:
Well, this shows William Ruto was not seeking peace. There is a code word, magic
code words. Your Honours, perhaps you got it because I certainly missed it. The
magic code word that by saying any violence that is not necessary, he means some
violence is necessary.

Your Honour, this is a gross contortion of the English language. This is linguistic
gymnastics that gave us cramp many moons ago. And yet, your Honour, that
witness, that witness's account is swallowed by the Prosecution. Apparently no
indigestion but, your Honour, to the rest of us, we feel like we're suffering from food
poisoning. How could that statement be taken as a call for violence when any decent
and any truthful and any fair person sees it for what it is, which is a call for truth, a
call for peace.

Your Honour, the Prosecution case is framed in that manner. The truth, the evidence,
as against rumour, speculation, hidden motives, hidden coaching by people outside
the OTP, hidden agendas, political agendas. Your Honours, one needs to be very
careful as a Prosecutor and -- the cultures and the continents -- the countries and the
situations I see are very different. And the culture of Africa is not homogenous; it's
very, very different. The situation in Kenya, the politics, the culture, the whole
mosaic of peoples, is very different from Uganda and Tanzania, never mind Sierra
Leone or Liberia. That's the richness of Africa. But, your Honour, it's far too easy
to get off a plane with an ICC badge and say, "Okay, we've got a mandate. We're
going to investigate," and actually not pause with humility that all of us need, that I
need as a defence counsel. Ineed that humility; otherwise, I'm not effective. To say,
"I'm a foreigner here in somebody else's land. Let me try to understand the basics,

the culture, the history before I just jump to conclusions." You can't do it in line with
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CNN or BBC or a departure date for a former Prosecutor. It requires that humility,
that self -- that realisation that we're fallible to get it right, not a belief in prosecutorial
infallibility. In fact, a belief in prosecutorial infallibility is the enemy of justice in
every single way.

Your Honour, that's on 2 January, Ruto calling for peace.

Let me play another clip, with the Court's leave, dated 27 January 2008, and this
shows Mr Ruto visiting a hospital, seeing the victims of the violence from all tribes.
And, your Honour, I would commend it to the Bench for consideration.

Your Honour, and in looking at this, these are some of the victims that the Prosecutor
alleges are victims of Mr Ruto.

(Viewing of the video excerpt)

MR KHAN: Your Honour, that's the voice of William Ruto - your Honour, that's
dated 27 January - calling for peace. AndIwas wrong in fact. The previous video
that I showed, where he was calling for peace, is 1 January. It's at the same time that
the Kamba church tragedy was taking place. Yet, those inconvenient truths are
swept under the carpet or ignored by this Office of the Prosecution.

Your Honour, it's very difficult to deal with a lie. It's very difficult to expose a lie.

It may sound strange, but itis. And what we can do is present the evidence we've
got, and your Honour has seen even in the opening the paucity of evidence of that
nature from the Prosecution.

The burden of proof beyond reasonable doubt is a protection for all of us. How can
a case proceed, never mind get to a conviction, based upon this inadequate and
deficient investigation? This unfair prosecution?

Your Honour, despite these hurdles, William Ruto has remained steadfast and desires

and believes that the truth will be accepted and seen and assessed by your Honours
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and that in the end the truth cannot be hidden indefinitely. And that's the safeguard
that we have, in fact, and that actually underpins his belief in the rule of law.

Let's play the next clip.

(Viewing of the video excerpt)

MR KHAN: Your Honour, I will close my submissions with one final piece of
evidence. Sometimes, your Honour, the evidence is staring one in the face all along.
We have debunked the nonsense that the Prosecution contend as the truth, regarding
the policy or the plan of ethnic cleansing, and we have played the voice of

William Ruto saying, "This land is yours. You stay here. Whether you're from
north or south or east or west, it's your land."

We have debunked, we say, already in opening the contention of the Prosecution that
he was planning violence, because the speeches you've heard before the violence and
after are of William Ruto calling for peace.

Your Honour, we have debunked, we say, the nonsense of anti-Kikuyu sentiment by
way of his support of a Kikuyu in 2002 and the support of a Kikuyu in 2012.

We have debunked, we say, the limp assertion that he has a thirst for power by his
own views and manifestos and the evidence that in 2007 he supported not a Kalenjin,
but a Luo and a Luhya. It's their front centre stage for anybody to see.

But, your Honour, sometimes on the margins, on the periphery, we also get to see a
real glimpse of what is the truth. Always in life the Prosecution may say, although it
doesn't bear scrutiny - withstand scrutiny - "Well, these public statements were made,
but he doesn't mean them." Imean, that's all they can say, because other public
statements are said to have been made in front of thousands and so it can't be a secret,
so one wonders how they can deal with these other public statements that are at the

same time and that are verified in audio and video by the Defence, that has no burden
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of proof?

But leaving all that aside, let's watch something where we say there's a great truth
that is revealed and I would ask to play the first section of the video. And, your
Honour, we'll have to listen carefully - everybody will have to listen carefully - to the
audio.

(Viewing of the video excerpt)

MR KHAN: Your Honour, let's listen to another segment and listen very carefully to
the whisper. Let's hear who the whisper comes from.

(Viewing of the video excerpt)

MR KHAN: Your Honour, these videos are publicly available. We will see in the
last segment who utters these words - and the third video can be played - who
whispers in the hearing of the cameraman, and your Honour this is dated 31
December 2007. So we have the video and the audio of William Ruto on 1 January.
This is 31 December, directly relevant we say to the absolutely unsupported false and
erroneous allegations that he's being made to answer by the Office of the Prosecutor
of the ICC.

Let that be played, please.

(Viewing of the video excerpt)

MR KHAN: Your Honour, I hope everybody saw, or otherwise I can play it again.
It is very clearly William Ruto who utters the words "peaceful.” He wasn't centre
stage. The whisper to the leader of the ODM, Raila Odinga, is a qualification and it's
a qualification that is very important to William Ruto regarding democracy and the
rule of law. It is a whisper that we say speaks volumes. It's a whisper that we say
silences this Prosecution. It's a whisper that we say is deafening in its importance to

this case and in giving the Bench an insight into how erroneous this prosecution is.
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Your Honour, a lot has been said and a lot has been written about the ICC. Madam
Prosecutor was not in the press conference yesterday, when I said before all the
journalists present that personally I am reassured that Madam Prosecutor herself and
her Deputy are honourable people. Idon't question themselves at all, I don't have
doubts about them in that regard, but for whatever reason there are the most
fundamental systemic failings in the Office of the Prosecution.

This case got off to the wrong start, based upon the wrong evidence and a wrong
focus, and everything ever since has been an attempt to squeeze in facts that don't fit
in relation to an ultimate imperative to get Mr Ruto.

Your Honour, I will call upon the Prosecutor herself and her Deputy to consider these
Defence submissions, tough though they have been in part, strident though the
criticisms by force have been, to do the honourable thing, to review their evidence, to
question the motives and motivations of their witnesses, to come to the conclusion
that witnesses have deceived them, that their case is wrong and to drop the case
against William Ruto without further agony and pain. That is a difficult decision,
your Honour, but it's the honourable action for the Prosecutor to do.

Your Honour, if that is not done, we are confident that this Bench in the discharge of
your own responsibilities will terminate this case at the appropriate point, or if not
enter not guilty verdicts.

Your Honour, I will play once again, because I understand some people missed it, the
last video clip and then I will sit down. As I said, it's a video clip that speaks
volumes.

I'm grateful and those are my submissions. If that video can be played? I'm
grateful.

(Viewing of the video excerpt)
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PRESIDING JUDGE EBOE-OSU]JI:  Thank you, Mr Khan. As you noticed, I did not
stop you and you made your submissions as amply as you hoped to do I hope.
Prosecutor, how are we looking tomorrow in -- or not just tomorrow. When are we
expecting the first witness on the stand?

MR STEYNBERG: Your Honour, as mentioned in the status conference yesterday,
the first witness is travelling as we speak. We expect her to arrive in The Hague on
Thursday, and we expect to be able to begin immediately after the long weekend on
Tuesday.

PRESIDING JUDGE EBOE-OSU]JI:  All right. Thank you.

MR STEYNBERG: You are therefore free to carry on tomorrow, if that is what you --
PRESIDING JUDGE EBOE-OSU]JI:  That is what I wanted to establish. Thank you.
MR STEYNBERG: May I before I sit down ask that, if perhaps your Honours are not
minded to allow my learned friend for accused number 2 to begin today, whether
your Honours would allow me approximately five to ten minutes just to respond to
certain misstatements that I believe my learned friend has made when he portrays
what the Prosecution's case is?

PRESIDING JUDGE EBOE-OSU]JI: It will be better to do that after the conclusion --
MR STEYNBERG: As the Court pleases.

PRESIDING JUDGE EBOE-OSU]JI:  -- of the second defendant's counsel --

MR STEYNBERG: As the Court pleases, your Honour.

PRESIDING JUDGE EBOE-OSUJIL:  -- in case you have something else you also want
to react to.

MR STEYNBERG: [just thought we might profitably use the last 15 minutes of

this --

PRESIDING JUDGE EBOE-OSU]JI: It would be better for you, if you need to do that
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kind of thing, to do it all at once --

MR STEYNBERG: As your Honour pleases.

PRESIDING JUDGE EBOE-OSU]JI:  -- if we need to get into it, even if we have to
adjourn earlier than anticipated today.

MR KHAN: Your Honour, can I just say that my learned friend who has brought
this case will have the whole of the trial to prove that I'm wrong. It's not form that
the Prosecution is given effectively under guise of clarifications a second opening
speech. If they do, your Honours, I will have to make submissions that I have
turther rights to respond, and your Honour that would be a merry-go-round that
we'll never get off.

Your Honour, there's opening speeches. I didn't accept what the Prosecution said
and I responded. Your Honours, the Prosecution can prove me wrong in the course
of a trial, but your Honour the facts speak for themselves, the silence that I mentioned
regarding the paucity of their evidence is patently obvious and I would vigorously
say that it's procedurally improper and unfair for the Prosecution to get a second bite
at the cherry.

PRESIDING JUDGE EBOE-OSU]JI:  Mr Khan, he is not doing -- one second.

(Trial Chamber confers)

PRESIDING JUDGE EBOE-OSU]JI: Mr Khan, I was about to say that that's a matter
on which we can take submissions at the appropriate time. The Prosecution hasn't
been given the opportunity to do so immediately. The Chamber may or may not
grant that wish. At the end of Mr Kigen-Katwa's submissions, we will return to the
question on whether it is procedurally appropriate for the Prosecutor to reply to
opening statements.

MR KHAN: I'm most grateful.
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PRESIDING JUDGE EBOE-OSU]JI: But in the meantime we will leave it there for
now and we will take the matter up at the end of Mr Kigen-Katwa's opening remarks.
Now, it's 15 minutes to time. I suppose it might be more prudent for you to start
your remarks tomorrow, since the Prosecutor has indicated that we're not anticipating
any witness tomorrow in any event and I don't expect that your submissions will take
all day tomorrow. Iknow Mr Khan almost did, but fair enough.

MR KIGEN-KATWA: President, I would very much appreciate to start tomorrow.
PRESIDING JUDGE EBOE-OSUJI:  All right. Why don't we then adjourn for today
and then reconvene tomorrow at 9.30.

THE COURT USHER: All rise.

(The hearing ends in open session at 3.46 p.m.)

10.09.2013 Page 83



